



















































































the last hundred years, including Eichmann," Paul D. Wolfowitz, deputy secretary of

defense, told me in mid-June. "This will finally convince Iraqis that his regime has
really been brought to an end." Even more important, Wolfowitz said, will be the mere
fact of the trial. "I'm struck at how often Arabs I talk to who believe in what we're doing -
- democratic reform in the Middle East -- say that the cardinal criterion isn't elections or
freedom but equal justice under the law."

Much of what Wolfowitz and other proponents of the war anticipated has not turned out
as planned, however, and there are American and Iraqi officials who admit that their
carefully orchestrated arrangements for Hussein's trial might never come to pass. Lacking
the security for even a public handover of power, when might it be possible to hold a
public trial for Hussein? Might Hussein's claim of an "invader's laws" find more believers
in the Arab world than the equal justice under the law that Wolfowitz speaks of? And is
an American-style, due-process trial really what the Iraqis want anyway?

"Iraqis have their own goals for this tribunal, not that it brings justice but that it punishes
people," said Salem Chalabi, the Iraqi exile, nephew of Ahmad Chalabi and general
director of the Iraqi Special Tribunal since April. "I'm treading a thin line between what
Iraqis want, which is a quick process to judge Saddam guilty and just kill him, and what
the international community desires, which is due process, a fair trial. All this will end up
being thrown aside if you let Iraqis take over. They may just want to go ahead and create
a new kind of process and just kill everybody, which is a realistic alternative." He added,
"A lot can go wrong."

alem Chalabi says that Hussein probably will not have his day in court before the fall of
2005, after the evidence against the former president has been gathered and he has
watched the trials of other senior Baathists. Ali Hassan al-Majid, known as Chemical Ali
for his reported role in chemical weapons attacks against the Kurds, will most likely
stand trial first, according to a senior State Department official who has been closely
involved with the tribunal. This is because the case against him is the most developed, the
official said: investigators maintain they have documentary evidence of his direct orders
to attack the Kurds. Neil Kritz, the director of the rule-of-law program at the United
States Institute of Peace, a nonpartisan institution created by Congress, and an adviser to
the Iraqi Special Tribunal, said: "It's also crucial to develop other cases first, to put
together and demonstrate the systematic nature of the atrocities. You have to build the
paper trail against Saddam."

In fact, while Iraqi judges and prosecutors will actually conduct his trial, the paper trail
has been built largely in the United States. This began in 1991, when the Defense
Department dispatched scores of investigators for the Judge Advocate General Corps
(JAG) to Kuwait and southern Iraq to collect witness testimony and physical evidence of
Iragi war crimes during the invasion of Kuwait and the gulf war that followed. Around
the same time, watchdog organizations like Human Rights Watch and Amnesty
International began their own investigations into Hussein's 1987-88 Anfal campaign, in
which Human Rights Watch estimates more than 100,000 Kurds were killed (including
some 5,000 gassed in Halabja), the brutal suppression of Shiite insurgencies in southern



Iraq in 1991 and the battlefield gassing of Iranian soldiers between 1983 and 1988,
during the Iran-Iraq war.

In 1997, in the wake of atrocities in the Balkans and the genocide in Rwanda, President
Clinton appointed David J. Scheffer to be the first United States ambassador at large for
war crimes issues. Scheffer spent the remainder of the decade lobbying the United
Nations Security Council to charge Hussein with war crimes. The indictment would have
had mostly symbolic value; Scheffer expected no move to seize Hussein. Still, despite the
preponderance of evidence, the Security Council refused to act. Scheffer maintains that
certain governments with seats on the council -- China, Russia, France -- seemed more
interested in protecting their oil interests in Iraq than in calling attention to crimes against
humanity. The Pentagon also hedged, claiming concern about exposing American pilots
policing the no-flight zones in northern and southern Iraq to retribution.

The Bush administration continued to collect evidence against Hussein, but for a different
purpose: trying him once he was toppled. "We wanted to be ready with a database,
records outlining abuses," Pierre-Richard Prosper, Scheffer's successor and the current
ambassador for war crimes issues, told me. "When the environment was right, Saddam
could be tried and held accountable for his actions." A onetime assistant United States
attorney in Los Angeles and an original prosecutor at the United Nations International
Criminal Tribunal for Rwanda, Prosper has a suite of offices down the hall from
Secretary of State Colin Powell. On Sept. 10, 2001, Prosper was given two JAG officers
to dispatch to Europe to meet with Kurdish exiles who'd witnessed Iraqi atrocities. "It had
nothing to do with the invasion," he said. "We just knew one day he wouldn't be in
power."

Once the plan to invade Iraq arose, the Bush administration wanted to be prepared to try
Hussein by United States military tribunal. "We actually expected that Saddam was going
to order mass chemical weapons attacks against our people, and that if thousands ended
up being killed, we might then have reason to try him for war crimes," a senior White
House official told me. "If he'd committed crimes like those against us, we would need to
be prepared for a Nuremberg-type trial."

The United States wasn't the only country that wanted to bring Hussein to justice for war
crimes and crimes against humanity. There was also Kuwait, which Iraq had invaded and
pillaged; Iran, whose troops Iraq had gassed; and Israel, which took repeated hits from
[ragi Scuds during the gulf war.

By mid-April 2003, it seemed clear that if Iraq had chemical and biological weapons it
wasn't going to use them. That month, Prosper announced at a Senate hearing that the
administration intended neither a United States nor a United Nations trial; it would let the
Iraqgis bring Hussein to justice themselves.

In January of this year, Prosper flew to Baghdad with 22 boxes of witness statements.
Twenty American investigators followed in April and May; another 50 are to be sent in
the next few months. In early March, the Justice Department appointed the first Regime



Crimes Liaison -- Gregory W. Kehoe, a trial lawyer from Tampa, Fla., who had been a
prosecutor for the War Crimes Tribunal at The Hague -- to assist with the collection of
evidence and the prosecution strategy. The way the administration puts it, American
participation in the Iraqi Special Tribunal is designed to be pyramidal: greatest at the
base, the investigatory stage -- the collection of witness testimony and documents, the
exhumations of massacre sites -- at which the Iraqis have little or no experience. Kehoe's
teams plan to disperse throughout the country and bring the evidence back to the special
tribunal's headquarters in Baghdad.

Kehoe's investigators are preparing a "command responsibility" case against Hussein,
under which he, as the former leader of the government, can be held accountable for
genocide, war crimes and crimes against humanity committed during his tenure, even if
he never personally killed, gassed or massacred. "These cases aren't as legally difficult as
they are factually difficult,” Kehoe told me in June. "We need documents and witness
testimony to see who was responsible at a particular time. That can be laborious."

The evidence that is found will then be handed up the special-tribunal pyramid. "Higher
up, into the court process, it becomes more and more Iraqi," Prosper explained to me. "So
by the time you're actually in the courtroom, at the tip of the pyramid, it's an Iraqi-led
process.”

Since the special tribunal's inception, Salem Chalabi has been the Iraqi at the tip of the
pyramid. Chalabi, 41, got the post through no small influence of his uncle Ahmad
Chalabi, the head of the Iraqi National Congress, who was once a favorite of the United
States but has fallen from grace with reports (which Chalabi denies) that he passed
American secrets to Iran. Until he arrived in Iraqi Kurdistan in January 2003, Salem
Chalabi was a $500,000-a-year corporate lawyer at Clifford Chance in London. An exile
with no expertise at criminal law and someone intimately aligned with the two most
politically charged entities in Iraq (his uncle and the United States), Chalabi today might
not be seen as the obvious choice to spearhead a hugely complex experiment in criminal
justice that above all else had to be perceived as Iragi-led and politically neutral.

The fact is, however, that Chalabi has in a sense been working on the case since 1993.
That year, Kanan Makiya, a prominent Iraqi dissident, asked Chalabi, then a 30-year-old
Northwestern law student, to draft an Iraqi National Congress report petitioning the
Security Council to investigate Iraqi war crimes. Chalabi spent the next 10 years
moonlighting as an anti-Baathist agitator. Financed by the Pentagon, the State
Department and the Justice Department, he gave seminars on Western law to hundreds of
exiled Iraqi lawyers and judges. In 2002, he worked on a report for the State
Department's Transitional Justice Working Group that later became a blueprint for the
special-tribunal statute and Iraq's interim constitution.

To the special tribunal's critics, Chalabi is an American proxy rubber-stamped by the
governing council. Chalabi told me by phone from Baghdad three weeks ago that
Washington had "nothing whatsoever" to do with his appointment. "I was chosen by the
Iraqi Governing Council because they knew I was the one pushing this the hardest,"” he



said. Still, it was the Iraqi National Congress (I.N.C.), and not the governing council that
announced his appointment on April 20.

Salem Chalabi could well end up as Exhibit A for Hussein's defense. Hussein's family,
led by one of his two wives -- she is now living in Qatar -- has retained a multinational
committee of 20 attorneys to represent him. One of them, a Jordanian named Issam
Ghazzawi, says that Hussein's defense team will argue that the Iraqi Special Tribunal is
an illegitimate puppet propped up by an illegal invasion. Calling the special tribunal
"Salem Chalabi's court,"” Ghazzawi says, "There will be no legal court; it's a revenge
court, not a court of law." One of the lead attorneys, a Jordanian named Mohammed
Rashdan, insists that Hussein is being railroaded. "Saddam is innocent," he told me by
phone from Amman. "We are sure these charges are propaganda. We have a defense
about genocide and crimes against humanity. We have evidence, but I cannot speak in
detail about it." Both men believe that no matter what case they present, Hussein will be
convicted and eventually executed. Rashdan says, "The defense we are putting on for
Saddam is for history."

While only diehard Baathists and fantasists would argue that Hussein is innocent, his
defense team hasn't been alone in criticizing Chalabi's appointment. "He's intelligent,
capable, competent, but not necessarily a wise choice if the goal is apolitical fair justice,"
says Richard Dicker, the director of the international justice program at Human Rights
Watch. "I was enormously troubled that Salem Chalabi's appointment was announced by
the LN.C., a political entity with a political agenda. . . . He damages the credibility of the
entire process."

Chalabi's selection was also opposed by many Iraqis, who see the Iraqi National
Congress as Washington's proxy. "This tribunal is not ours; it is somebody who came
from abroad who created a court for themselves," Zuhair Almaliky, the chief
investigative judge of Iraq's central criminal court, told me recently. "Chalabi selected the
judges according to his political opinions."

Chalabi's actions haven't always helped the special tribunal's image. Not long after he
was appointed in April, he announced that he had selected the first seven investigative
judges and four prosecutors for the tribunal but then refused to identify them. He cited
security concerns: what better way for insurgents to undermine the court than by killing
or scaring off the judges? On the other hand, one of the key attributes of international due
process is transparency. Who are the judges? What are their qualifications? How
objective are they? If one were predisposed to see Chalabi as an American pawn, faceless
judges with unknown pasts and mysterious predilections were fuel for the fire.

"The trial could be an extraordinary opportunity to send a message to the tyrants of the
Arab world," says M. Cherif Bassiouni, the former chairman of a United Nations
commission to investigate war crimes in the former Yugoslavia. "But the deck is being
stacked, and it's going to be obvious. .. . Where in the world can you say this is an
independent judiciary, with U.S. proxies appointing and controlling judges, with U.S.-



gift-wrapped cases?" He paused, then continued: "A team of 20 lawyers is going to
defend Saddam, including presidents of Arab bar associations. They're not there to
defend Saddam as a person as much as oppose a system of victor's vengeance. . . . In the
Arab world there is already the perception this is a mockery."

Chalabi himself is irritated with the criticism. When I spoke with him in June, he sounded
exhausted, besieged. He sees himself as someone who has sacrificed greatly to be where
he is, trading his sumptuous Western life for a $1,400-a-month salary and mortal peril.
"I've had a relatively privileged life outside Iraq," he said. "I've had very good training.
This training has given me a basis to try to do something in Iraq. . . . I wanted this trial to
be a way to demonstrate to Iraqi people that even someone as heinous as Saddam Hussein
has rights, and respect of these rights is one of the principal tests of due process."

The quick and secretive appointment of judges is not the only thing Chalabi has done to
draw criticism. Last fall, while still hammering out the Iraqi Special Tribunal statute with
Prosper and the C.P.A., Chalabi founded a firm in Baghdad called the Iraqi International
Law Group. "The lawyers and professionals of .I.L.G.," its Web site trumpeted, "have
dared to take the lead in bringing private-sector investment and experience to the new
Iraq." War can be a terrific business, and Chalabi -- whose access to Washington and to
Iraq's future leaders was considerable -- seemed determined to get his share. To make
matters worse, his partner in [.I.L.G., L. Marc Zell, had been a law partner of Douglas
Feith, under secretary of defense for policy and one of Ahmad Chalabi's most ardent
patrons. Salem Chalabi says he disbanded I.I.L.G. to focus on finishing the Iraqi Special
Tribunal statute. But the .I.L.G. episode, coupled with Ahmad Chalabi's -- and the Iraqi
National Congress's -- fall from favor, may have doomed Salem Chalabi's chances of
leading the special tribunal through Hussein's eventual trial. One senior State Department
official told me that as soon as the tribunal begins its trials -- if not before -- Chalabi is
likely to be "moved along."

Even if Chalabi is pushed aside, however, many in the international human rights
community won't be satisfied, precisely because the tribunal won't be an international
one, but an Iraqi one -- with American backing.

Human rights groups, experts in international law and numerous United Nations and
government officials around the world greeted the Bush administration's choice of an
Iragi-led tribunal over an international court with derision. They say the tribunal is less
the cornerstone of Iraqi autonomy than an attempt by the administration to prove there is
no need for an international system of justice. "The Bush administration pursued this
route out of its antipathy to internationalized forms of justice," said Richard Dicker of
Human Rights Watch, which has been compiling evidence of atrocities in Iraq since the
gulf war in anticipation of an international war-crimes tribunal. "This was going to be
evidence that the world didn't need big international courts. 'Look, we've done it on the
local level in Baghdad, and it works."'

Some of the human rights advocates also contend that the administration wants to



maintain control of the trials because it is concerned that the trials might turn up evidence
of American complicity in some of Hussein's atrocities. The United States, which
considered Iran the greater regional threat after the ascent of the Ayatollah Khomeini in
1979, did tacitly support Hussein's regime until the invasion of Kuwait, in part by
authorizing the sale to Iraq of pathogens like anthrax and botulinum that were used to
manufacture biological weapons. This is one reason the United States was so insistent on
keeping Hussein's trial out of an international court, argues Kenneth Roth, the executive
director of Human Rights Watch. "It's to protect their own dirty laundry," he told me.
"The U.S. wants to keep the trial focused on Saddam's crimes and not their
acquiescence."

These critics of the Iraqi Special Tribunal resent too that they and their expertise and
investment of time and money in international justice have been pushed to the sidelines.
What many of them had hoped for was something like the United Nations' Sierra Leone
war crimes court -- a "hybrid" proceeding that would be set in Iraq and staffed mostly
with international attorneys and judges, along with as many local jurists as possible.
Expertise and financing would come via the United Nations, and so, ultimately, would
the control.

Iraqis themselves are quite clear about what they want, though, and it's not a United
Nations-led tribunal. "Iragis don't want to be imposed upon by a huge U.N. tribunal
bureaucracy," said Sermid Al-Sarraf, an Iraqi exile who took part in the State
Department's planning for postwar Iraqi justice. "The U.N. had 15 years to call for a
tribunal. . . . If the international community had done its job, we wouldn't need a tribunal
now."

Zuhair Almaliky, the Iraqi judge, agreed, telling me: "We are feeling like judges for the
first time in 35 years. We have a tradition of 7,000 years of law." It is a tradition that
[raqis are eager to exercise.

Are the Iraqis up to the task? Here opinions differ. The view of the Iraqi legal system
from the White House, not surprisingly, is quite rosy. Administration officials stress that
while Hussein's political rivals were being assailed in secret tribunals, a court system for
nonpolitical crime, full of capable judges and lawyers, operated with relatively little
intervention from Baathist leaders.

But others, including Salem Chalabi, are less sanguine in their assessment. "Twenty-eight
thousand lawyers in Iraq, and most of them do nothing," he lamented with an audible
groan. "Most register companies, and they take three months rather than the two hours it
would take in the West." There's going to be a steep learning curve, he warned. "When
we first started talking about the Iraqi Special Tribunal, one of the judges produced a
two- or three-page statute that was embarrassingly basic. The C.P.A. realized that if the
tribunal was left to Iraqis, what would emerge would be something out of whack with the
rest of the international community."

Even Prosper concedes the limitations: "In Baghdad in January, I asked prospective Iraqi



Special Tribunal judges how many people they intended to try. They said 5,000. I

thought 50 was going to be tough. When I was a prosecutor in L.A. during the
Rodney King riots, overnight we were given thousands of cases. This was obviously a
fully operational first-world judicial system with federal, state and local courts. And the
entire system was paralyzed." Meaning, of course, that the Iraqis have no idea what it
takes to try these kinds of cases.

The solution, according to the Bush administration, is to pour in as much American
personnel, advice, physical support and money as the Iraqi Special Tribunal needs. To
which detractors nod and say, Exactly: that's the problem.

aking a lesson from the protracted trial of Slobodan Milosevic in The Hague -- two years
and running, with no end in sight -- Chalabi says that he has tried to set up rules of
procedure that will keep Hussein from turning the trial into political theater. "If it goes on
for a couple of years, it will lose its significance and cathartic nature," he said. "And in
light of the security situation, a podium for Saddam to speak his mind would play a
destabilizing role. We've insured that he'll get a fair trial, but he won't be able to use this
as a platform." The rules, for instance, will keep Hussein from calling witnesses who
aren't directly tied to the charges before the court. But this might not be the case when it
comes to the sentencing portion of a trial. Political context and intention may be
admissible as mitigating circumstances. If they are, Hussein's attorneys are certain to call
American and other foreign officials and businessmen to testify.

Mowaffak al-Rubaie, Iraq's national security adviser, anticipates a trial that will be
dangerous and socially subversive: "He's going to turn the trial into a military
showdown," he told me. "This is going to inflame the Arab world. We have to start a
huge public campaign to educate Iraqis what to expect. Otherwise, he will steal the whole
show."

If the trial ever gets that far. It is implausible to expect that the trials won't reflect the
facts on the ground. There is always the possibility, particularly if the political situation
in Iraq devolves into chaos or civil war, that Hussein could be broken out of jail -- or
simply assassinated before he ever steps into a courtroom. After elections, a new Iraqi
government will also have the right simply to scrap the Iraqi Special Tribunal and its
statute, in whole or in part. Despite all the rhetoric about Iraq sowing the seeds of the rule
of law in the Middle East, a quick end for Hussein has its supporters. But a senior State
Department official told me that it would be impossible to railroad Hussein or "expedite
his end" while he is in American custody. "If the Iraqis tried that, they'd have bigger
problems than Saddam," he said.

For now, the architects and supporters of the Iraqi Special Tribunal profess optimism that
the trial will proceed as planned, while conceding their uneasiness. "The ship has left
port," said Prosper, the war crimes ambassador. "And there's a lot of nervous people on
the pier because everyone wants to be sure it goes well and it's done right."

Chalabi says that he can understand the concern. "If we don't follow through, this whole



thing can be disastrous," he said. "If we succeed, we are well on our way to having a legal
system, a society that will accept the rule of law. People don't trust the rule of law
because they haven't understood it forever. Under Hussein, no one believed in any of
this."

Peter Landesman is a contributing writer for the magazine.
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The Interests of Justice Override Milosevic's Wishes @

International Criminal Tribunal for Yugoslavia (ICTY)
Milosevic Trial - The Hague
09 July 2004

THE HAGUE - At the heart of the issue whether to impose counsel on Slobodan Milosevic against his will is the Court's primary
responsibility to assure a fair and expeditious trial and to preserve the integrity of the judicial process. While an accused has a right
to represent himself, the right is subsidiary to the Court's primary responsibilities. Nor can an accused waive his right to a fair trial,
for example, by declaring that he will use the trial as a forum to promote his political views.

"[Plermitting self-representation regardless of the consequences threatens to divert criminal trials from their clearly defined purpose
of providing a fair and reliable determination of guilt or innocence," Trial Chamber ll wrote, in its decision to appoint standby counsel
for Vojislav Seselj over his objection, citing with approval a US Ninth Circuit Court of Appeals concurring opinion, "He [the Ninth
Circuit concurring judge] also observed that a defendant could not waive his right to a fair trial, a right that implicates not only the
interests of the accused but also the institutional interests of the judicial system. Moreover, the government had a compelling
interest, related to its own legitimacy, in ensuring both fair procedures and reliable outcomes in criminal trials.”

Two and a half years into the trial, the Milosevic Court is forced by the Accused's deteriorating health to face the crucial issue of the
degree to which the right to self-representation may be used to advance a political agenda. Its decision could have far-reaching
implications for other courts trying former heads of state, as it can be expected that most such accused, like Milosevic, will object to
the legitimacy of the institutions that seek to try them and will seek to use such proceedings to make their political cases.

The Milosevic Trial Court's dilemma arises out of a particular historical development, the use of a trial to deal with former heads of
state alleged to have grossly violated humanitarian norms and values, in lieu of summary execution or providing a golden parachute
to a villa in some distant land. Given the declared intent of the Accused, the Court must insist on its role. To allow Milosevic to
present a political case undermines the legitimacy of the Tribunal. It allows him to control the process and to use it for his own
purposes. While the Court struggled to keep Milosevic's cross examination of prosecution witnesses relevant to the charges and
non-political, filtering out his political agenda will be far more difficult when Milosevic presents his defence case.

Appointment of counsel (standby or other) will go a long way toward assisting the process, as well as expediting the trial. While a
lawyer must take direction from her or his client concerning "the objectives of representation,” a lawyer also owes a duty to the legal
profession and to the Tribunal. He or she is prohibited from perpetrating a fraud on the court and from engaging in any conduct that
violates professional or ethical rules, the ICTY Statute and its rules, the Directive for Defence Counsel practicing before the ICTY
and any other applicable law. As Trial Chamber | held in denying Vidoje Blagojevic's request to replace his counsel, "[Clounsel
have a duty of loyalty to their clients consistent with their duty to the Tribunal to act with independence in the administration of
justice; and counse! shall take all necessary steps to ensure that their actions do not bring proceedings before the Tribunal into
disrepute.” [emphasis added] The Chamber aiso noted that counsel may "take a decision that may be against the wishes of his or
her client because that counsel, being competent and under professional obligations, genuinely believes that the decision is in the
best interests of the client. . . " [emphasis in the original]

As Trial Chamber i wrote in its Seselj decision, "[Glood cause for concern has been shown [to appoint standby counsel over
Seselj's objections] following his [Seselj's] declared intention to attempt to use the Tribunal as a vehicle for the furtherance of his
political beliefs and aspirations. If this tactic were resorted to, it would not only result in an abuse of the valuable judicial resources
of the Tribunal but also hinder an expeditious trial.” The Chamber noted that the right to a fair trial is not only "a fundamental right of
the accused,” but also "a fundamental interest of the Tribunal related to its own legitimacy.”

In reaching its decision, the Seselj Court cited with approval a case before the European Court of Human Rights (Croissant v.
Germany) which found that the goal of insuring that a trial proceed without interruptions or adjournments is "a relevant interest of
justice that may well justify an appointment [of counsel] against the accused's wishes."

http://www.cij.org/index.cfm?fuseaction=viewReport&reportID=569&tribunallD=1&languagelD=1...  12/07/2004



Coalition For international Justice Page 2 of 2

The Court's duty to assure that a trial is fair may override an accused's right to self-representation, just as a lawyer's "overarching
duty to act in the best interests of the client,” (Blagojevic) may override his obligation to represent the wishes of his client. The Court
must see that justice is served. Where an accused insists on representing himself but is unable to do so, the Court must step in.
Where an accused insists on using the trial as a forum to advance his political agenda to the detriment of his defence against very
serious charges, both Court and defence counsel are called upon to override his wishes and see that he receives a professional
defence in spite of himself. To do otherwise, is to relinquish the courtroom to those who would use it as an arena to promote their
destructive politics.
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~Top

Home | Overview | Staff | Press | Support Us | Contact Us
Former Yugoslavia | Rwanda | East Timor | Sierra Leone | Cambodia

Coalition for International Justice 1828 L Street, NW.,, Suite 1000 Washington, D.C. 20036 USA
tel. (202) 483-9234 fax. (202) 483-9263 E: cij@cij.org
Copyright © 2004 Coalition for International Justice All Rights Reserved | Credits

http://www.cij.org/index.cfm?fuseaction=viewReport&reportID=569&tribunallD=1&languageID=1... 12/07/2004



Al-Ahram Weekly | Region | Is it legal? Page 1 of 4

Is it legal?

Not without motive the powers that be are lining up to permanently silence Saddam Hussein, writes Ian
Douglas

He tried to kill daddy, now junior will do away with him. To the decade-long debacle that future
historians will doubtless see as the greatest political and financial scandal of our times -- if not of all
time -- the United States is bent on compounding the fleecing of Iraq with a travesty of justice that adds
insult to injury upon ordinary Iraqis.

One would hardly believe one's eyes, but seemingly last Thursday saw the opening of the "trial of the
century" -- Saddam Hussein and cohorts hauled before a semester abroad version of Court TV. There
was barely much difference; instead of Judge Judy we had the backs of the heads of several nameless
prosecutors, the proceedings sinking to the depths of faux drama when former president Hussein was
admonished for referring to Kuwaitis as "dogs". It might not have been his most courteous remark, but
what kind of court is this? Dressed by his American captors in an "off-the- rack" suit conspicuously
missing a necktie, rendered "suddenly ordinary" in the perceptive words of one of the few Western
journalists permitted to attend, Hussein, against all odds, actually struck a few chords of sympathy
around the Arab world.

What a disaster. Wait, it goes further. Increasingly, there are solemn legal reasons to doubt that when
the cameras fall blind Saddam Hussein will face the kind of justice which the memory of his victims
screams out for: not a justice of vengeance, which seems all but assured, but a justice beyond reproach
which would not only be a step in the right direction for Iragis (towards reconciliation and a new social
contract), but for all peoples everywhere struggling against the abuse of power and pathological
megalomania on behalf of their leaders.

But this is the last thing George W Bush wants. With an election fast approaching, the American
president faces a dilemma. Give Hussein a fair and open trial and details might come out that point to
the clear complicity of the United States since 1982 in arming Saddam's Iraq and of sitting on its hands
through his most terrible atrocities -- the gassing of 5000 Kurds in Halabja in 1988, the killing of as
many as 100,000 Kurds in the Anfal genocide in 1986-88, the violent suppression of the uprising of
Shia and Kurds in 1991 which cost the lives of at least 30,000 Iraqis. On the other hand, deny Hussein a
fair and credible trial and the new Iraq could collapse around Bush's ears just as he gears up to fight for
a second term. Bush is hardly playing it safe in going for the second option.

Flaws in procedure are already wide-open. First, take Saddam's prisoner of war (POW) status and
accompanying rights. Contrary to the make- believe of Brig Gen Mark Kimmitt, no one with an ounce
of legal savvy could argue that Saddam until now has been "treated in accordance with the Geneva
Conventions". Kimmitt was responding to criticisms registered by human rights organisations and
members of Saddam's 20-strong team of defence lawyers, that Hussein has been denied access to legal
counsel, has had no opportunity to contest the legality of his detention before an impartial court, has
been denied rights of free communication with family members and, most importantly, has been held
until now without any indication he would be charged with a crime. Under the Geneva Conventions
such practices are all outlawed. But the United States seemingly cares less, adhering rather to the
allusion made in 2002 by Chief Justice William Rehnquist that "in times of war, the laws are silent."

Was the supposed "legal” transfer of custody of Hussein any less dubious? Not really. Under the
Geneva Conventions, following the end of "major hostilities” POWs must be released or, if suspected of
serious war crimes, charged. With the transfer of power to the interim Iraqi government coming two
days before Saddam's legal handover, for all intents and purposes the US-UK war against Iraq was over.
In such a scenario Saddam, as well as 6000 plus other detainees held by the United States, should have
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been charged or repatriated. Neither really occurred. Being held by the United States in a prison cell in
Qatar doesn't exactly count as repatriation. And until now, despite all appearances, Saddam Hussein has
yet to be presented with a legal charge sheet. As for the 6000 plus others, are they criminal suspects
under Iraqi authority? What court of law in the new sovereign Iraq has ordered the detention of these
individuals?

Bush is well aware of the mess he is in. Officially as a POW, Hussein could only be tried by a US
courts martial. This court would have jurisdiction only over crimes of war committed since the
beginning of the hostilities that defined the state of war in question. As far as is known, while scores of
American and British troops died in the period before Bush called an end to "major operations" last
May, Iragi forces did nothing in 2003 outside of the just laws of war when acting under Saddam's
direction in defence of their country. Hussein, therefore, could not be held culpable for a crime before a
US courts martial.

He had to be transferred. But this posed several
problems and arguably still does. First, Iraq is a state

with the death penalty on its books. Though suspended . e
by Paul Bremer, his moratorium could always be The pl’ellmlllal'y Chal‘geS

overturned to allow a capital charge against Saddam. against Saddam Hussein
Looking good for Bush. The problem, however, was --

perhaps still is -- for the UK. The coalition that invaded , . ., ) )

L . - Anfal 'ethnic cleansing' campaign against
Iraq was primarily a US-UK alliance. The UK, as party

) . Kurds, 1988
to the European Convention for the Protection of Human Gassi . .
. . . - Gassing Kurds in Halabja in 1988
Rights and Fundamental Freedoms is legally obliged not . .
. ) . - Invasion of Kuwait, 1990
to extradite, or in any manner surrender legal or physical . . . .
e - Crushing the Kurdish and Shia rebellions

custody of, individuals to a country where they may face after the 1991 Gulf War
the death penalty. Salem Chalabi, head of the special
tribunal set up to prosecute Hussein and other "high
value detainees", has been less than discreet in calling
publicly for the death penalty to be available in the case
of Saddam. In the words of one of Hussein's defence
lawyers who spoke to AI- Ahram Weekly, Chalabi is "as
impartial as an executioner".

- Killing political activists over 30 years
- Massacre of members of the Kurdish
Barzani tribe in 1983

Killing of religious leaders in 1974

On 29 June, 24 hours before he was transferred, Saddam's legal defence team filed a case against the
UK with the European Court of Human Rights (ECHR) for urgent interim measures. The petition was
dismissed the same day. Aware of this decision or not, it is conspicuous that UK Foreign Secretary Jack
Straw promised on 15 June to make "very strong representations” to the Iraqgis not to invoke the death
penalty in the case of Saddam, while following transfer on 30 June -- one day after the ECHR ruling --
Downing Street indicated it would "respect” the decision of the Iragi interim government to restore the
death penalty. The ECHR in Strasbourg, meanwhile, refuses to give reason -- as per standard practice --
for the denial of the interim measures petition. A similar outcome beset a petition filed to the Inter-
American Commission for Human Rights. By time of going to press, no one there was available for
comment.

The second problem with transfer is that Saddam arguably enjoys immunity under the pre- 2003 Iraqi
constitution. As he can only be tried for acts that were offences at the time they were committed,
Saddam can, as a former -- some argue incumbent (given that the US-led invasion that deposed him was
illegal under international law) -- head of state, claim to be beyond the reach of Iraqi national law. He is
not, however, beyond the reach of international law. Without doubt, there is a case to be answered on
counts of genocide and crimes against humanity. These things happened when they are said to have
happened -- that much is certain. But for Hussein to be tried in the name of international as opposed to
Iraqi law, an independent tribunal like those established by the UN Security Council to prosecute war
crimes in the former Yugoslavia and Rwanda must be formed. An alternative would be to hand Saddam
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to the International Criminal Court (ICC). But given that Iraq is not a state party to the statute of the
ICC, the Security Council would have to act by referring the case. In either instance, it would be
difficult to impossible for Bush et al to control the flow of information coming from such a trial. More
importantly, it would not be permitted for either court to wield the death penalty.

Don't, in other words, expect an international tribunal for Saddam anytime soon.

Hoping that no one exploits cracks in the legal procedure (under what law is Hussein now detained?),
Bush has seemingly given Saddam to his clients in Iraq in full knowledge that sooner or later they will
execute him. If Bush wins a second term, all will be plain sailing. Saddam will be gone by the time he
retires. If he doesn't win, however, it won't be so comfortable, but still it is survivable: though he
wouldn't enjoy official immunity as a sitting head of state, Bush would neither have any obligation to
appear before what is essentially a national prosecution. This is the real genius of ensuring that "Iraqis"
not the international community try Saddam Hussein. It would not have been so easy for Bush and his
buddies to evade the authority of an international court established under the jurisdiction of the UN
Security Council. Perhaps an applicable question is, on what grounds would the US oppose the
formation of such a court now if the war crimes tribunal in Iraq were proven inadequate to its task?

It wouldn't be hard to do. Not only is it alarming that Saddam's Iraqi prosecutors are ignorant --
according to reports -- about international law, there are very good reasons to regard the Salem Chalabi
tribunal as neither independent nor impartial. In addition to being funded by the Americans to the tune
of $75 million for the period 2004-5, Salem is the nephew of Ahmed Chalabi (once favoured doyen of
the US Department of Defense who founded the Iraqi National Congress and sought to depose Hussein
for more than a decade) and is directly connected to the Bush administration through Douglas Feith,
undersecretary of defense for policy. Feith, a leading neo-conservative, now responsible for dishing out
reconstruction contracts in Iraq, was co-author of the infamous "Clean Break" policy document that in
1996 proposed the ousting of Saddam Hussein as the first step towards reshaping the Middle East in
Israel's favour. Feith's partner until 2001, Marc Zell, is "marketing consultant” for the Iraq International
Law Group (IILG) which trades on opening to its clients "the new Iraq's huge economic potential". The
[ILG was founded by Salem Chalabi.

Incestuous business interests are but part of the picture. Many positions in the former Interim Governing
Council (IGC) were distributed according to the patronage of Ahmed Chalabi. Inevitably, the IGC was
the pool from which was drawn the new Iraqi interim government --Ali Allawi, minister of defence, and
Iyad Allawi, Iraq's new prime minister, are relatives of Chalabi. While Salem Chalabi heads the tribunal
charged with bringing Saddam Hussein to trial, the interim government, packed with relatives and
friends, last week decided to reinstate the death penalty in Iraq, undoubtedly with Saddam in mind.

"Who could establish that it's not impartial?" asked Claudia Perdomo, spokesperson at the ICC, in an
interview with the Weekly. While it is true that Salem's tribunal, like all tribunals of its kind, has free
reign to decide for itself what cases fall within its competency, the tribunal that will try Saddam must,
like all courts of law, establish its legitimacy before public opinion. If graft and nepotism -- still less,
international imperialism -- are seen as driving forces behind legal proceedings against Saddam, the
tribunal won't last long. "When one country illegally invades another country," Curtis Doebbler, the sole
American lawyer on Hussein's defence team, told the Weekly, "it is extremely difficult for the invader to
legitimise its courts in the illegally occupied country." PR stunts are not enough. Pundits in the new US
Embassy in Baghdad may think that Arabs are gullible, but just like the stage-managed tearing down of
the 40ft statue of Saddam Hussein in Firdos Square, 9 April 2003, last week's masquerade is a public
relations disaster waiting to explode. You cannot spin vengeance or empty legal procedure. If the US
military is trying, then the US is controlling the trial. Given all the presidential palaces they bombed on
intelligence that Saddam was there, one may say it has been established that the US is not an impartial

party.

Why do they want to shut him up? Quoted in Asharqg Al-Awsat and Al-Hayat in late December, Iyad
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Allawi hit the nail on the head: "Saddam Hussein's trial would not be public since he could name
countries and persons whom he gave money." As John Fawcett, co-author of a report on Saddam's
finances published by the Coalition for International Justice, told the Weekly, "Saddam began
establishing his financial network in Switzerland and Liechtenstein in the early 1970s. It branched out
to France and the UK afterwards. US banks were used for laundering the money he stole from Iraqi oil
sales in the 1980s. The US was an energetic backer of Saddam in the 1980s. The Reagan and Bush
administrations continually broke US laws in arming and equipping Saddam's government and ignored
kickbacks and financial corruption.”

Bush doesn't need headlines like this in an election year. Neither do others, elections or not. Noteworthy
in this regard was a commentary published in the Jordan Times last Friday cautioning against the
wisdom of continuing with Saddam's trial. To do so, the piece opined, could be "a huge mistake"
exposing "the silence or complicity of several key countries" if not "the entire international
community". Jordan, especially, provided extensive banking support to Hussein and his family over the
past 30 years.

"It's stunning, really," says Fawcett. Estimates of how much Saddam fleeced from Iraq over the 30 years
of his career range from $40 billion to $140 billion. According to Fawcett, despite attempts to seize
many of these assets, it is safe to say that at least $9 billion remains, with around $1-1.5 billion readily
available at any time. Saddam dealt with arms and drug dealers, organised crime, money-launderers and
terrorists, he says. "Now that the godfather is absent, these international criminals can attempt to extort
cash or assets from the gatekeepers such as Swiss or Panamanian trustees or Jordanian, Lebanese or
Syrian bankers. We're right in the middle of this period when the money is moving."

A show trial in Baghdad means little to Fawcett. "If we don't tackle the asset search, a trial will have
little impact on Saddam's money being used by international criminals. We will wake up several years
from now realising that a whole host of unsavory characters have become far wealthier due to the
money Saddam stole from Iraq. But nobody's watching."

Caption: The former Iragi president being led in chains into a courtroom in one of his former

palaces on the outskirts of Baghdad
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