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Crimes of War
December 2007
Genocide
By Diane F. Orentlicher
Invoked with a frequency, familiarity, and reverence rarely associated with instruments of law, the 1948
Convention on the Prevention and Punishment of the Crime of Genocide has come to embody the
conscience of humanity.
Its moral force is surely ironic. For the record of the Genocide Convention since its adoption has been
notable above all for States’ nearly wholesale failure to enforce its terms.
Although the treaty envisages (but does not require) the creation of
an international court to punish genocide, forty-five years passed before the first international criminal
tribunal was established. Its jurisdiction was limited to crimes, including genocide, committed in the
former Yugoslavia since 1991. A similar, more circumscribed, tribunal was created for Rwanda one year
later. It was not until September 2, 1998—a half-century after the United Nations General Assembly
adopted the Genocide Convention—that the first verdict interpreting the convention was rendered by an
international tribunal following a trial (one other defendant had previously pleaded guilty to genocide).
On that day the Rwanda Tribunal found Jean-Paul Akayesu guilty on nine counts for his role in the 1994
Rwandan genocide.
Nor did any State bring a case under the Genocide Convention to the World Court until 1993, and this was
scarcely a milestone in international enforcement efforts. The case was brought by a State that had
endured genocidal crimes—Bosnia-Herzegovina—against a State allegedly responsible—the former
Yugoslavia—and not by other States determined to enforce the law of universal conscience on behalf of
desperate victims beyond their borders.
To the contrary, when those same crimes were being committed—and gruesomely portrayed in the daily
media—legal experts in the U.S. government were asked, in the words of a former State Department
lawyer, “to perform legal gymnastics to avoid calling this genocide.” And as Rwandan Hutus slaughtered
hundreds of thousands of Tutsis, the Clinton administration instructed its spokespeople not to describe
what was happening as genocide lest this “inflame public calls for action,” according to the New York
Times. Instead, the State Department and National Security Council reportedly drafted guidelines
instructing government spokespeople to say that “acts of genocide may have occurred” in Rwanda.
Five decades of nonenforcement have left the Genocide Convention’s core terms shrouded in considerable
ambiguity, making it that much easier for recalcitrant politicians to equivocate. (Such equivocations
nonetheless fly in the face of the convention, which requires States parties not only to punish genocide—a
measure that does demand legal certainty—but also to prevent and repress the crime—action that by its
nature must not await the certain knowledge that genocide has occurred.)
The definition of genocide set forth in the Genocide Convention is authoritative and has been incorporated
verbatim in the statutes of the Yugoslavia and Rwanda tribunals as well as that of a permanent
International Criminal Court (ICC) that will be created after sixty states have ratified the statute adopted
in Rome in July 1998. After affirming that genocide is a crime under international law whether committed
in time of peace or war, the 1948 convention defines genocide as “any of the following acts committed
with intent to destroy, in whole or in part, a national, ethnical, racial or religious group, as such: killing
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members of the group; causing serious bodily or mental harm to members of the group; deliberately
inflicting on the group conditions of life calculated to bring about its physical destruction in whole or in
part; imposing measures intended to prevent births within the group; forcibly transferring children of the
group to another group.”
In the 1948 convention, then, the crime of genocide has both a physical element—comprising certain
enumerated acts, such as killing members of a racial group—and a mental element—those acts must have
been committed with the intent to destroy, in whole or in part, a national, ethnic, racial, or religious group
“as such.” In its verdict in the Akayesu case, the Rwanda Tribunal found that the systematic rape of Tutsi
women in Taba Province constituted the genocidal act of “causing serious bodily or mental harm to
members of the [targeted] group.”
In addition to the crime of genocide itself, the 1948 convention provides that the following acts shall be
punishable: conspiracy to commit genocide, direct and public incitement to commit genocide, attempt to
commit genocide, and complicity in genocide.
What was left out of the convention is as important as what was included. Although earlier drafts of the
convention listed political groups among those covered by the intent requirement, this category was
omitted during final drafting stages. Too many governments, it seemed, would be vulnerable to the charge
of genocide if deliberate destruction of political groups fell within the crime’s compass.
Also excluded was the concept of cultural genocide—destroying a group through forcible assimilation
into the dominant culture. The drafting history makes clear that the 1948 convention was meant to cover
physical destruction of a people; the sole echo of efforts to include the notion of cultural extermination is
the convention’s reference to forcibly transferring children of a targeted group to another group.
In this and other respects the conventional definition of genocide is narrower than the conception of Polish
scholar Raphael Lemkin, who first proposed at an international conference in 1933 that a treaty be created
to make attacks on national, religious, and ethnic groups an international crime. Lemkin, who served in
the U.S. War Department, fashioned the term genocide from the Greek word genos, meaning race or tribe,
and the Latin term for killing, cide. (In his 1944 book, Axis Rule in Occupied Europe, Lemkin noted that
the same idea could also come from the term “ethnocide, consisting of the Greek word ‘ethnos’—nation—
and the Latin word ‘cide.’ ”)
Although Lemkin’s conception included the physical extermination of targeted groups, this was, in his
view, only the most extreme technique of genocide:
“By ‘genocide’ we mean the destruction of an ethnic group . . . . Generally speaking, genocide does not
necessarily mean the immediate destruction of a nation, except when accomplished by mass killings of all
members of a nation. It is intended rather to signify a coordinated plan of different actions aiming at the
destruction of essential foundations of the life of national groups, with the aim of annihilating the groups
themselves. The objectives of such a plan would be disintegration of the political and social institutions,
of culture, language, national feelings, religion, and the economic existence of national groups, and the
destruction of the personal security, liberty, health, dignity, and even the lives of the individuals belonging
to such groups . . ..
“Genocide has two phases: one, destruction of the national pattern of the oppressed group; the other, the
imposition of the national pattern of the oppressor. This imposition, in turn, may be made upon the
oppressed population which is allowed to remain, or upon the territory alone, after removal of the
population and colonization of the area by the oppressor’s own nationals.”
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Four years would pass before Lemkin’s crime was recognized in an international treaty, but the legal
foundation was laid during the 1945 Nuremberg and other postwar prosecutions. Although the Nuremberg
Charter did not use the term genocide, its definition of crimes against humanity overlapped significantly
with Lemkin’s conception of genocide. The term genocide was used in the indictment against major war
criminals tried at Nuremberg, who were accused of having “conducted deliberate and systematic
genocide, viz., the extermination of racial and national groups, against the civilian populations of certain
occupied territories in order to destroy particular races and classes of people and national, racial or
religious groups.” Nuremberg prosecutors also invoked the term in their closing arguments, and it also
appeared in the judgments of several U.S. military tribunals operating in Nuremberg.
Shortly after the trial of major war criminals at Nuremberg, the UN General Assembly adopted a
resolution affirming that genocide is a “crime under international law.” In its preamble, the 1946
resolution termed genocide “a denial of the right of existence of entire human groups, as homicide is the
denial of the right to live of individual human beings.”
The comparatively narrow terms of the 1948 convention—in particular, its exclusion of political groups
and its restrictive intent requirement—have enabled political leaders to raise doubts about whether
probable genocides satisfy the convention’s stringent criteria. Did the authors of the Anfal campaigns of
1988, in which at least fifty thousand Iraqi Kurds are estimated to have been massacred, intend to kill
Kurds “as such” or, in the words of one leading scholar, was their aim to eliminate “the Kurdish
movement as a political problem?” Did Serb perpetrators of ethnic cleansing in Bosnia intend to destroy
Muslims and Croats “as such,” or did they “merely” seek to establish homogeneous Serb control over
coveted territory?
As these questions suggest, a key source of ambiguity is the meaning of the 1948 convention’s intent
requirement. Although the drafting history is somewhat ambiguous, I believe that it is a mistake to treat
the convention’s use of the term intent as though it were synonymous with motive. That Serb perpetrators
of ethnic cleansing may have slaughtered Muslims so that they could obtain control over territory does not
negate their intent to destroy Muslims “as such” in order to achieve their ultimate goal.
The Genocide Convention imposes a general duty on States parties “to prevent and to punish” genocide.
Those charged with genocide are to be tried either in the State where the crime occurred or “by such
international penal tribunal as may have jurisdiction with respect to those Contracting Parties which shall
have accepted its jurisdiction.” Although the convention does not mention a third possibility—prosecution
in a third State—it is now well established that any State can assert jurisdiction over crimes of genocide,
wherever the crimes occurred and whatever the nationality of the perpetrators and victims.
In addition to individual criminal responsibility for genocide, the convention also establishes State
responsibility—that is, international legal responsibility of the State itself for breaching its obligations
under the convention. Parties to the convention can bring a case before the International Court of Justice
alleging that another State party is responsible for genocide. As noted above, the first case of this sort was
brought against Yugoslavia by Bosnia-Herzegovina in 1993 and is still pending.
Article 8 of the convention contemplates measures not only to punish genocide, but also to stop it in its
tracks: “Any Contracting Party may call upon the competent organs of the United Nations to take such
action under the Charter of the United Nations as they consider appropriate for the prevention and
suppression of acts of genocide or any of the other acts enumerated in article 3.” States that are parties to
the convention could, for example, seek Security Council authorization to use military force to stop
genocide being committed in another country.
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Finally, although treaties themselves are binding only on States that are parties to the treaties, in a 1951
advisory opinion the International Court of Justice observed that the principles underlying the Genocide
Convention are part of customary international law, which binds all states.
Genocide in History
Although Lemkin implied that Nazi crimes were fundamentally different from any previously committed,
Hitler’s “Final Solution” was not the first campaign of extermination that would meet Lemkin’s definition
of genocide. The systematic extermination of Armenians by the Young Turks beginning in April 1915
was the first genocide in this century. Emboldened by the world’s acquiescence in the slaughter of
Armenians—over 1 million are estimated to have been put to death—Hitler is famously reported to have
reassured doubters in his ranks by asking, “Who after all is today speaking of the Armenians?”
Among more recent episodes of wholesale slaughter, at least some scholars have concluded that the
Turkish massacre of Kurds in the district of Dersim in 1937–1938, the massacre of Hutus by Tutsi
perpetrators in Burundi in 1972, the Khmer Rouge campaign of extermination in the mid-1970s, and the
1988 Anfal campaign against Iraqi Kurds meet the legal definition of genocide.
Among these cases, perhaps none better illustrates the complexities of the 1948 convention’s definition of
genocide than the case of Cambodia. In view of the magnitude of the carnage there—1.5 million out of
Cambodia’s 7 million citizens are believed to have died as a result of Khmer Rouge policies—there has
been a keen desire to affix the term genocide to their crimes. Since, however, both the perpetrators and the
majority of victims were Khmer, reaching this conclusion has required agile legal reasoning. Some
scholars have invoked the concept of auto-genocide, arguing that it is possible to satisfy the 1948
convention’s definition even when the perpetrators sought to kill a substantial portion of their own
ethnic/national group. Others, more conservatively, have conceded that the vast majority of victims were
killed for reasons that may be broadly termed political, but note that certain minority groups, such as the
Muslim Cham and Khmer Buddhists, were specially targeted for destruction and argue that at least the
crimes against these groups were genocidal.
While some campaigns of extermination more clearly qualify as genocide than others—the Holocaust and
the 1994 Rwandan genocide are instances—the truth is that plausible arguments can be raised with respect
to most cases of possible genocide. In the absence of judicial resolution or political resolve, virtually any
case of genocide can be questioned. The first defendant tried before the Rwanda Tribunal argued, for
example, that the massacres in Rwanda were politically motivated, a gruesome manner of waging civil
war. In response the tribunal concluded that, “alongside the conflict . . . genocide was committed in
Rwanda in 1994 against the Tutsi as a group.” That the execution of this genocide “was probably
facilitated by the conflict” did not negate the fact that genocide occurred.
The dearth of precedents enforcing the convention—a grim testament to the international community’s
failure of will—has for decades left experts able to do little more than argue knowledgeably about
whether well-known candidates for the label “genocide” meet the legal definition. The ambiguities built
into the Genocide Convention can finally be resolved only when States are willing to acknowledge
forthrightly that genocide has occurred and to enforce the law of conscience.
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UNMIL Public Information Office Complete Media Summaries
17 December 2007
[The media summaries and press clips do not necessarily represent the views of UNMIL.]

Newspaper Summary
Court orders medical examination as treason suspect claims impotency
(The Inquirer, Daily Observer, Heritage and The News)

•
•
•
•

The Criminal Court “A” at the Temple of Justice has ordered a medical examination for
treason suspect Andrew Dorbor as a result of claim that he is sexually impotent due to torture
he underwent at the headquarters of the National Security Agency.
The court has, accordingly, mandated its clerk Moses Wesseh to send a correspondent to the
UN Secretary-General’s Special Representative to Liberia requesting him to provide three
medical doctors to examine defendant Dorbor.
Presiding Judge Charles Williams ruled that both lawyers of the prosecution and defense be
present during the medical test and should present results of the examination in court on
Tuesday.
The judge’s ruling follows a submission made by prosecution that the testimony provided by
suspect Dorbor alleging impotency created doubt and only a medical check-up could verify
such claim.

Liberia bestows highest honor on outgoing SRSG Alan Doss
(The Monitor, New Democrat, The Analyst, Public Agenda, and Liberian Express)

•

•

The United Nations Mission in Liberia continues to receive public acclamation for its
peacekeeping role including support to the country’s economic revitalization. This
overwhelming public recognition of the mission’s works was reechoed by several local dailies
and the Government following an investiture during which the Government honored the
outgoing SRSG. Mr. Alan Doss for his invaluable contribution towards the restoration of peace
and democracy in Liberia.
Mr. Doss was admitted into one of the country’s highest distinctions, the Humane Order of
African Redemption, with the rank of Knight Great Band for distinguished services rendered
Liberia and its people.

Lawmakers to resume investigation into bribery allegations January
(The News)

•

[sic:] In a release, the Press Bureau of the House of Representatives says investigation into a
bribery allegation at the House of Representatives which the Lawmakers began in February
this year could not continue due to the House’s Agriculture Break which started in September,
2007. The Bureau said the House is not ignoring calls for an independent probe into the
allegation, and emphasized that all legal instruments under the jurisdiction of the Judiciary
Committee will be applied in order to dispose the matter as soon as the House resumes
business next January.

Ex-Liberian leader seeks out of court settlement in criminal case
(Plain Truth, The Analyst, Public Agenda, Daily Observer, Liberian Express and The News)
•

Former transitional Head of State Charles Gyude Bryant is seeking out of court settlement in
the ongoing Economic Sabotage case for which he is accused and being prosecuted. Mr.
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Bryant, last Thursday night met with President Ellen Johnson Sirleaf during which he
suggested for out of court settlement of the case. According to the Executive Mansion, Mr.
Bryant informed the President that he was interested in ‘putting behind him’ the trial.
Opposition Party wants treason trial aborted
(The Analyst, Liberian Express, The Monitor and Heritage)

•
•

The opposition Liberty Party in a press statement widely circulated in Monrovia is opting for
the Government to abort the ongoing treason trial on the grounds that the trial is based on a
‘faked coup’ attempt.
Even though the Liberty Party wants the government drop charges against those suspected of
planning to overthrow the government, it is not known whether the government will interfere
in such a legal matter, particularly in the face of its commitment to the rule of law.

Radio Summary
Radio Veritas (News monitored today at 9:45 am)

SRSG Doss Admitted to Prestigious Liberian National Order
(Also reported on Truth FM, Star and ELBC Radio)
Media Group Holds Workshop on Popular Understanding of Rights
• Speaking at the end of a workshop in Grand Kru County, the Chairman of the Center for
Media Studies and Peace-building (CEMEPS), Abdullah Kamara said that the development of
Liberia depends on how well basic human rights are respected and applied. He called on
participants of the workshop to apply such rights to their daily lives and ensure that the rights
of others are equally respected to ensure a culture of peace and understanding of social,
economic and cultural rights.
(Also reported on Truth FM, Star and ELBC Radio)

US-based Group Encourages Liberians in America to Sue US Government
In an interview, the US-based Universal Human Rights International Director Tullay Kruah called
on Liberian refugees in America to take the US Homeland Security Department to court for
allegedly denying them equal protection by not allowing them the opportunity to work.

•

(Also reported on Truth FM, Star and ELBC Radio)

President Sirleaf Launches Campaign on Population Census
•
The Liberia Institute of Statistics and Geo-Information Services (LISGIS) said that President
Ellen Johnson Sirleaf will tomorrow, Tuesday launch a public awareness campaign on the
2008 national population and housing census. The Institute’s Executive Director, Dr. Edward
Liberty told a news conference Sunday that the census’s flyers, stickers and posters
distribution will take place today in Monrovia.
(Also reported on Truth FM, Star and ELBC Radio)

****
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UN News Service (New York)
Monday, 17 December 2007
UN Peacebuilding Fund to Spend $15 Million On Projects
The United Nations Peacebuilding Fund, set up to help countries emerging from conflict avoid slipping
back into war or chaos, has agreed to provide Liberia with $15 million over the next two years to fund
projects in the West African nation.
Reducing poverty, promoting national reconciliation and providing employment and other opportunities
for ex-combatants and young people are expected to be the focus of many of the approved projects.
Senior UN peacebuilding officials have provisionally approved Liberia's initial submission on priority
issues for funding, according to a joint announcement today by the UN Mission in Liberia (UNMIL) and
the country's Ministry of Internal Affairs. This follows Secretary-General Ban Ki-moon's decision two
months ago to declare Liberia eligible for financing from the Fund.
A steering committee, to be co-chaired by Jordan Ryan, the Secretary-General's Deputy Special
Representative in Liberia for Recovery and Governance, will be established, bringing together
representatives of the UN, the national Government, the World Bank, donors and civil society.
The committee will be tasked with overseeing the selection of projects and the allocation of funding, and
next month the first meetings will be held with prospective partners - including Government agencies,
non-governmental organizations (NGOs) and civil society groups - to share application criteria and
guidelines.
Carolyn McAskie, Assistant Secretary-General for Peacebuilding Support, said the Liberian Government
intends to focus on three areas outlined in its poverty reduction strategy: "promoting national
reconciliation and managing conflict; addressing the needs of affected youth and former combatants; and
bolstering the State's capacity for peace consolidation."
Set up last year by the UN Secretary-General, the Peacebuilding Fund is designed to serve as a bridge
between the phases of conflict and recovery, a period when other forms of financing are often not
available to struggling nations. So far more than $222 million has been committed.

