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September 2, 2009
John Kollie

The Special Court for Sierra Leone has taken a dramatic decision which could change the
course of Mr. Charles Taylor’s direct examination. The court ruled on Wednesday that the
Defence Team find a substitute for its ailing Lead Lawyer if he’s not available in court by
next week. The trial is postponed for another two days. John Kollie has this transcribed
report...
Presiding Judge Richard Lussick said the trial must proceed even if the sick Lead Defence Lawyer,
Courtenay Griffiths is not in court by next Monday.
According to Defence Lawyer, Morris Anyah, Mr. Griffiths has the personal responsibility to lead Mr.
Taylor’s testimonies.
But Justice Lussick said a substitute was necessary for the continuation of the trial, and Mr. Taylor’s
rights will not be jeopardized.
So, if the Defence Lawyer, Courtenay Griffiths does not recover from his illness by next Monday, Mr.
Taylor would have another Defence Lawyer to continue the direct examination.
Earlier Defence Lawyer, Morris Anyah spoke of the health condition of Mr. Griffiths.
Mr. Anyah said Mr. Griffiths’ Doctor suspected something in addition to sore throat.
The Defence Team applied for one day adjournment, but the Judges ruled that the trial of Mr. Taylor be
postponed until next Monday.
This is the third time that Mr. Taylor’s trial has been postponed because of the illness of Lead Defence
Lawyer, Courtenay Griffiths.
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United Nations

Nations Unies

United Nations Mission in Liberia (UNMIL)
UNMIL Public Information Office Media Summary 2 September 2009
[The media summaries and press clips do not necessarily represent the views of UNMIL.]

International Clips on Liberia

U.S. Believes In Liberia
www.voanews.com/uspolicy/2009-09-01-voa3.cfm
Since it emerged from 14 years of civil war in 2003, Liberia has worked hard to reconcile its population,
to create a democratic government, to hold free elections and battle corruption. "The future of Liberia is
up to the Liberians," said U.S. Secretary of State Hillary Rodham Clinton during her visit: "Today, Liberia
is a model of successful transition from conflict to post-conflict, from lawlessness to democracy, from
despair to hope. For the last 3 years, the people of this country have been working to promote reform,
reconstruction, and reconciliation. Liberia has adopted sound fiscal policy and seen strong economic
growth." Secretary of State Clinton congratulated Liberia on decreasing its debt, as well as on its strong
economic growth. But now the country stands before a crossroads, and the future will be determined by
which path Liberia chooses, said Secretary of State Clinton. "Although Liberia has made impressive
strides in passing strict anti-corruption laws, it must take the next step and implement them. Because
corruption is a cancer that eats away at the strength of institutions and the confidence of people in their
government, and their societies," said Secretary of State Clinton:

W&L partners with Carter Center to expand Liberia Justice Project
News Leader, Virginia : September 2, 2009
The Transnational Law Institute at Washington and Lee University School of Law has announced a
new partnership with the Carter Center that places current or recently graduated U.S. law students
with a variety of institutions in Liberia working pro-bono on access to justice issues. The Carter
Center, founded in 1982 by former U.S. President Jimmy Carter and former First Lady Rosalynn
Carter, works in over 70 countries and has operated The Access to Justice Project in Liberia since
2006. For the 2009-10 academic year, twelve law fellows are slated to join Liberian institutions, such
as the Ministry of Justice, the Ministry of Commerce, the Ministry of Labor, the Supreme Court, the
James A. A. Pierre Judicial Institute, as well as the Carter Center's offices in Monrovia, the Liberian
capital.

Friendly competition: A real kick: Female police officers from
Brooklyn Park and Brooklyn Center and Liberian immigrants bond
through friendly competition.
Source: McClatchy-Tribune Information Services Date: September 02, 2009
Sep. 2--Women police officers from Brooklyn Park and Brooklyn Center took on a Liberian girls'
kickball team in their third annual game last Thursday. And for the third time, the results were
similar. The high school girls in pink jerseys and bare feet rolled past the blue-shirted cops, 23-7,
although both sides acknowledged that the contest was more competitive than the previous ones.
But the outcome was secondary, of course. The game is part of an effort to bridge cultural
differences between the new immigrant group and police in the two cities, said Doris Parker, leader
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of the Liberian Women's Initiative-Minnesota. Kickball is a favorite sport of girls in Liberia, she noted.
"It's a way to build good community relations at a fun event," said Robin Martinson, community
liaison for Brooklyn Park police. The two cities have the largest Liberian communities in Minnesota,
she said.

International Clips on West Africa

Sierra Leone
5 held after S Leone protest
Freetown - Security officials in Sierra Leone said on Tuesday they have detained five ex-combatants
classified as mentally and chronically ill after a violent protest outside the defence ministry. "The five
are being investigated by the police," defence spokesperson Brigadier Yirra Koroma said. He gave no
further details, but added that benefits demanded by a total of 311 ex-fighters who took part in
Monday's demonstration "are being processed by the finance ministry". The leader of the excombatants, Corporal Sam Bestman, said they had been declared "mentally and chronically ill by a
medical board in 2006, and since then have been advocating for their benefits to be paid". "Other
former combatants have received payments ranging between $3 700 to $4300 training grants and
transport allowances but we have not got anything so far," he added.

Foreign Minister Hopeful about Niger Talks
Freetown, Sep 01, 2009 (Concord Times/All Africa Global Media via COMTEX)
Foreign ministers of Sierra Leone and Nigeria appointed by the mediation and
Security Council of the ECOWAS commission have expressed optimism about talks
with the Niger's president, Mamadou Tandja in resolving the constitutional
crisis in the beleaguered nation. Sierra Leone's foreign affairs and international cooperation minister,
Zainab Hawa Bangura said success will be achieved in Niger after meeting with its president,
Mamadou Tandja. She based her optimism on the fact that the Nigerien president actually responded
to the invitation of the committee on a timely manner and rescheduled the meeting for last
Saturday. "We were supposed to have the meeting in Niger on Monday but president Tandja agreed
to instead have it on Saturday," the minister said. She described the mission to Niger as two-fold:
fact finding, and to facilitate the immediate return of constitutional normalcy.

Local Media – Newspaper

President Sirleaf Apologizes to Muslim Leaders over Standoff with Presidential Taskforce
(Public Agenda, The Inquirer, Daily Observer, The Analyst)

•
•
•
•
•

President Ellen Johnson Sirleaf has expressed remorse for the weekend’s standoff between
the dissolved Special Presidential Taskforce and some Muslim worshippers at a Mosque in
Central Monrovia.
Speaking yesterday at the Benson Street Mosque, President Sirleaf reiterated Government’s
commitment to ensure that all religions are treated with respect and not discrimination.
At the same time, the Acting Mayor of Monrovia Broh has pledged to hold consultation before
enforcing city ordinances in any community.
Madam Broh who did not directly apologize for the incident told the Muslim leaders she had
come to make peace.
In response, Sheik Kafumba Konneh said the Muslim community had accepted the apology
and were willing to move ahead.

House Passes Act Creating New Political Capital for Liberia
(The Inquirer, Daily Observer, Liberian Express)

•

The House of Representatives has reportedly passed into law an Act to create a new political
capital within Central Liberia.
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•
•

Montserrado County Representative Moses Tandapolie, one of the sponsors of the Act, said
the initiative is intended to have a new Capital City that would be ideally located with
spacious facilities and would incur minimum cost compared to the rebuilding of Monrovia.
Under the Act, President Sirleaf is to appoint a planning committee to find a suitable site for
the new capitol city which would have a city government.

U.S. Naval Vessel Begins Humanitarian Mission in the Country Today
(The Analyst, The News, The Informer)

•
•
•

•

The United States Embassy near Monrovia has announced the arrival into the country of a US
Naval vessel, HSV Swift to conduct training and assistance programs.
The programs according to a US Embassy are part of the Africa Partnership Station, APS.
While in the country the APS will conduct variety of health education and care services at
various medical facilities including the JFK Medical Center and Redemption Hospital and
deliver food and basic medical items to the JFK.
The release also said that during the deployment, the APS will construct two medical wards at
the Redemption Hospital and begin work on the Liberian Coast Guard Pier.

President Sirleaf Dedicates US$200,000 Community Projects in Margibi County
(The News, Heritage, Daily Observer)

•
•
•
•

President Ellen Johnson Sirleaf has dedicated a school building project named in her honour
and eight-box culverts in Mambahn-Kaba district, Margibi County.
The Projects implemented by the Liberia Agency for Community Empowerment
(LACE)
with funding from the Liberia Education Trust, the World Bank and government are valued at
US$200,000.
Speaking during the dedication ceremony, President Sirleaf expressed satisfaction over the
projects and commended LACE for implementing the projects and said it was the
responsibility of government to undertake projects that would impact the lives of the people.
Also speaking, a spokesman for the citizens, Mr. Success Taylor said government’s
development initiatives in the county have contributed to the improvement of their lives.

US Spends $10M on Forest Reform…USAID Acting Boss Says
(The Informer)

•
•

•

The Liberia Forest Initiative funded by the United States Aid for International Development
(USAID) has contributed US$10M in support of the forestry reform programs in Liberia since
2004.
Addressing the opening session of a one-day Liberia Forest Initiative retreat on Tuesday in
Monrovia, USAID Acting Mission Director Carolyn Teddy Bryan said the Liberian Forest
Initiative has played a major role in helping the Government of Liberia carryout a reform
program of its forest sector.
Madam Bryan pointed out that the World Bank has equally contributed technically to the
reform programme of the forest sector in the country.

UNMIL Gets New Deputy Representative for Recovery and Governance
(Public Agenda, Heritage)

•
•
•

UN Secretary General, Mr. Ban Ki-moon, has appointed Mr. Moustapha Soumare as the new
Deputy Special Representative for Recovery and Governance of the United Nations Mission in
Liberia (UNMIL).
Mr. Soumare will also serve as the United Nations Resident Coordinator and Humanitarian
Coordinator in Liberia.
A release issued in Monrovia said Mr. Soumare brings to the UN in Liberia a range of in-depth
skills in partnership-building policy development, operations management and stakeholder
dialogue.
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UNMIL to Assume Political Role
(Liberian Express)

•
•

The United Nations Security Council is expected to renew the mandate of the UN mission in
Liberia and perhaps expand the political role to include electoral support.
According to the latest report on UNMIL by UN Secretary General, Ban Ki-moon, the US is
expected to start discussions and make a decision on the matter by the end of September.

Local Media – Star Radio (culled from website today at 09:00 am)

President Sirleaf Dedicates US$200,000 Community Projects in Margibi County
U.S. Naval Vessel Begins Humanitarian Mission in the Country Today
(Also reported on Radio Veritas, Sky F.M., Truth F.M. and ELBC)

House Passes Act Creating New Political Capital for Liberia
(Also reported on Radio Veritas, Sky F.M., Truth F.M. and ELBC)

President Sirleaf Apologizes to Muslim Leaders over Standoff with Presidential Taskforce
(Also reported on Radio Veritas, Sky F.M., Truth F.M. and ELBC)

Confusion Erupts in House of Representative Chambers…as Senate Adjourns in
Controversy
• Chaos erupted in the House of Representatives on Tuesday after Speaker Alex Tyler abruptly
announced the adjournment of the session.
• Majority members of the House protested the abrupt adjournment as the House drew close to
a decision to pass the controversial threshold bill.
• The House majority members said the abrupt adjournment was the unilateral decision of
Speaker Tyler saying it was a clear attempt to stall the passage of the “controversial”
threshold bill.
• However, Speaker Tyler told reporters the threshold bill could not be discussed due to the
failure of committee members to sign the report.
• At the same time, the Senate on Tuesday controversially adjourned its session due to the lack
of a quorum.

****
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International Justice Tribune
Wednesday, 2 September 2009
A heaven-sent audit for the ECCC
By student2 student2

Phnom Penh,
Cambodia
Phnom Penh,
Cambodia

On April 25,
auditors from
Deloitte
concluded that
the human
resources
management of
the
Extraordinary Chambers in the Courts of Cambodia (ECCC)
is «robust and ready to take on the challenges of the next phase of operations».
This solid bill of health comes just in time for the cash-strapped tribunal, which is trying to raise an
additional $114 million to carry on its work into 2011.
In June 2007, a similar audit had found Cambodian staff recruitment so flawed and salaries so bloated that
it recommended they all be fired and rerecruited.
That bleak assessment prompted the ECCC to adopt modest reforms, but the tribunal did not pursue the
most radical recommendations, which called for giving internationals a more prominent leadership role
and integrating the court's awkward split administration into one department
However, this latest audit found that the ECCC has successfully resolved its worst problems. A
qualifications test found only 5 of 91 employees unfit for their jobs. However, the test did not review the
highest-level court employees, many of whom are government appointees. ECCC Director of
Administration Sean Visoth explained that the tribunal has now submitted to eight audits at a cost of over
$100,000. «We can finally close this chapter,» he said, after the Deloitte report was published. And even
if the court has not yet tackled the corruption, donors seem satisfied. Australia is going to give
the Cambodian side of the court the equivalent of US$466,000.
France, the tribunal's second-largest donor after Japan, also just pledged an additional $1 million, a
quarter of which will be routed to the Cambodian side. The European Union has also announced an
additional contribution. The United States, which seemed keen to initiate funding late last year, has bowed
out because Congress remains sceptical about the court's ability to deliver
quality justice.
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Associated Baptist Press
Wednesday, 2 September 2009
Former Rwandan Baptist pastor on trial for genocide
By Bob Allen
A former Rwandan Baptist pastor accused of genocide in the African country's 1994 massacres is standing trial in
Finland.
Francois Bazaramba, 58, is accused of planning, leading and carrying out killings of 5,000 members of the Tutsi
ethnic group in the municipality of Nyakizu in April and May of 1994. His trial -- Finland's first for genocide -began Sept. 1 and is expected to last several months. If convicted he could receive life in prison, which in Finland
means a minimum 12 years in jail.
Bazaramba, who sought asylum in Finland in 2003, has been in detention since 2007. Finnish authorities refused to
extradite him to Rwanda, fearing he would not receive a fair trial and because Rwanda has the death penalty.
The former pastor who led a youth center at Maranba Baptist Church claims he is innocent. His lawyer says
Bazaramba was not in a position to have carried out the killings and claimed to have evidence that witnesses in
Rwanda were tortured. Family and church friends in Finland disbelieve the charges, describing him as a good man
who helped other refugees fleeing Rwanda's civil war.
The outcome of Bazaramba's trial, which is before four judges and no jury, will depend largely on the believability
of eyewitnesses.
Matias Hellman, a liaison official of the International Criminal Court for the Former Yugoslavia, told Helsingin
Sanomat, Finland's leading newspaper, that genocide cases are always difficult.
Hellman said the eyewitness testimony of surviving victims is extremely important in genocide trials but that
statements by victims are not always reliable. Memories get distorted over the years, traumas change mental images
and there are cases in which people have made up false accusations of war crimes. Still, Hellman said, eyewitness
testimony carries weight, especially if backed up by hard evidence like written documents, video material and
crime-scene investigations.
The charges against Bazaramba were brought by the International Criminal Tribunal for Rwanda, a court based in
Tanzania formed in 1997 to try the masterminds of the massacres. The allegations stem largely from a report on the
Rwanda genocide by the Human Rights Watch organization in 1999. Bazaramba's name was not on a 1999 list of
genocide suspects, but his name was number 19 on a list of 93 Rwandans living abroad published by the
government of Rwanda in 2006.
Rwanda claims that Bazaramba worked alongside Nyakizu's ruthless mayor, Ladislas Ntaganzwa, a hard-line ethnic
Hutu wanted for genocide, to secure weapons and lead patrols hunting down Tutsis. The murders in Nyakizu came
during a 10-day killing spree following the presumed assassination of Rwandan President Juvenal Habyarimana on
April 6, 1994. Authorities say more than 20,000 people were killed in the Nakizu area. Hutus slew Tutsis across
Rwanda during the period, with anti-Tutsi sentiment inflamed by Hutu government officials and official broadcasts
blaming Tutsis for the president's death.
Eyewitnesses told Helsingin Sanomat in 2007 that Bazaramba acquired weapons and led killers. One witness told
the newspaper that he got weapons from Eleazar Ziherembere, at the time general secretary of the Union of Baptist
Churches of Rwanda. Ziherembere fled Rwanda in 1994 and now works as area director for Africa at International
Ministries of the American Baptist Churches USA.
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Ziherembere told the newspaper in 2007 that the Human Rights Watch report's claim that Bazaramba was a good
friend of Ntaganzwa is not true, because he was a close friend of the previous mayor, whom Ntaganzwa deposed
violently.
Ziherembere said he did not believe Bazaramba had the kind of political clout in the village to acquire and
distribute weapons. The report says some of the crimes occurred at a bar owned by Bazaramba. Ziherembere said to
his knowledge Bazaramba has never owned a bar.
"I have asked him later how much of what was written in the HRW [Human Rights Watch] report had he done," the
newspaper quoted Ziherembere as saying. "He said that he did not take part in it. If he is guilty, let him be punished,
but if he is innocent, let that come out."
Ziherembere declined additional comment about Bazaramba's trial, because "they have brought me into this mud."
"I prefer to be quiet, and I am glad the law of this land affords me to choose," Ziherembere said in an e-mail.
About 800,000 minority Tutsis and moderate Hutus died in the Rwanda genocide. While the hostility had tribal
roots, some observers say those distinctions had largely disappeared until the colonial period, when Belgian
missionaries noticed the Tutsis were taller and had more angular, European-looking noses, and introduced a system
of ethnic identity favoring the minority group.
Both groups lived in totally integrated communities, until a propaganda campaign incited local citizens to root the
Tutsis out as part of their civic duty.
Churches were not immune from the tensions. Prior to 1994 Rwanda was regarded one of the most Christianized
nations in Africa. Ninety percent of its citizens claimed to be Christians. Most were Catholics, but vibrant
evangelical communities were there as well. Danish Baptist missionaries began Baptist work in Rwanda in 1928.
The Baptist Union of Rwanda invited Southern Baptist missionaries to join them in 1977.
In a 2001 article in Missionalia, the journal of the South African Missiological Society, missiologist J.J. Kritzinger
said that while most Hutu and Tutsi Christians fellowshipped warmly on the personal level, most accepted the
prevailing wisdom that Hutus were not as capable as Tutsis to govern the country and thus divided themselves
between "us" and "them." Churches did not challenge those stereotypes, Kritzinger said, until it was too late.
Dwight Jackson, a former Southern Baptist missionary to Rwanda's neighboring country Burundi, said in a 2007
interview that he knew of no missionaries or teachers who tried to exploit or offer theological support for the
superiority of one tribal group over the other.
"It was more a part of the cultural fabric that we were unable to address," said Jackson, now Africa and Burundi
director for a Christian relief-and-development organization called Food for the Hungry. "So we did nothing."
Bob AllenThis e-mail address is being protected from spam bots, you need JavaScript enabled to view it is senior
writer for Associated Baptist Press.
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The Daily Star (Lebanon)
Thursday, 3 September 2009
Manipulation mars the Hariri tribunal
By Michael Young
We’ve reached the point where we can assume that virtually everything currently being said about the
Special Tribunal for Lebanon dealing with Rafik Hariri’s assassination is manipulation. That includes the
statements last week by the former head of the General Security directorate, Jamil al-Sayyed, the former
parliamentarian Nasser Kandil, the former minister Wi’am Wahhab, and various pro-Syrian Lebanese
mouthpieces, not to mention Syria’s own foreign minister, Walid al-Moallem.
In his press conference on Sunday, Sayyed stated that Hariri had been killed three times: on the day of his
assassination; when the four generals, including himself, were arrested; and when they were released. But
it’s Syria and its followers who this year have tried three times to kill the Hariri tribunal: after the generals
were released, when the opposition falsely described this as a declaration of innocence; when someone
leaked selective information to Der Spiegel, which published a flawed account of the Hariri assassination
suggesting it was mainly a Hizbullah operation; and this past week, when Syrian and pro-Syrian figures
and media made a concerted effort to discredit the tribunal, declaring its work “politicized.”
The Syrians continue to concentrate their forces against the conclusions reached by Detlev Mehlis, the
first commissioner of the United Nations team conducting the Hariri investigation. It’s not difficult to see
why: Mehlis was the only one of the three commissioners who began cornering the culprits. Since then,
neither of his successors, Serge Brammertz or Daniel Bellemare, has distanced himself from Mehlis’
broad findings. Had they done so, this would have been difficult to conceal even in their exceedingly terse
reports. That is why a Syrian priority is to smear the German judge, even as Syria’s peons have now
started biting at Bellemare, whom Wahhab affirmed is dying of cancer.
The misinformation surrounding the tribunal forced its spokeswoman, Radhia Achouri, to issue a
statement last week saying that speculation about when the body would accuse suspects was unfounded.
“There is no set deadline for an indictment,” she said, adding “but this does not at all mean that the
prosecutor does not see a need to inform the Lebanese public on whether there is one or not.” It’s a
pleasure to know that Bellemare will inform us of something, since we don’t even know what ailment he
has been suffering from for the past two months, though some leaked information and an educated guess
suggest it is not cancer.
For all the talk of indictments coming soon, Achouri made it indirectly clear that Bellemare just doesn’t
have enough yet to accuse anyone. This may be obvious, however repeated enough times it sounds
remarkable when we realize that the Hariri investigation began four years ago. A tribunal source admitted
to me this past summer that the investigation was “a tough, tough one.” Did this mean there might in fact
be no indictment at all? “Theoretically yes,” the person answered, “yet we are optimistic enough to think
that this is not a likely scenario.”
However, the prosecutor continues to leave important questions unanswered. For example, Achouri has
said that Bellemare no longer considers the so-called “crown witness,” Mohammad Zuheir al-Siddiq, of
interest to his case. That’s a peculiar assertion. Recall that it was on the basis of Siddiq’s deposition,
among other factors, that the four generals were arrested. Mehlis also felt he had enough to arrest Siddiq
as a suspect. Therefore, does his now being off the hook mean the generals are innocent? Prosecution
sources say no, that the generals may still be indicted, but that their release was necessary under by the
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tribunal’s rules. Had Bellemare kept them in preventive detention, he would have had 90 days to indict or
declare them innocent. He did not have enough to indict, so he released them to avoid declaring them
innocent.
But back to Siddiq. The prosecution today says that it no longer considers him a suspect or a witness.
However, if he gave false testimony, there must have been a reason for this. He could have been planted
to mislead or discredit investigators, which begs the question as to who put him in such a position. There
are also legal implications for lying under oath. Yet the tribunal has simply decided that Siddiq isn’t of
value to its work anymore, case closed. How is that remotely explainable or credible?
It is ambiguities like these that have allowed opponents of the tribunal to damage its credibility. Achouri
has insisted several times that the tribunal is not “politicized.” Doubtless she’s right, but she’s also
missing the point: What’s important is that it’s the others, those who want the tribunal to fail, who are
playing politics – perpetually placing the institution on the defensive, seeking to tarnish its conclusions
even before they come out. There is no sense being an ostrich on such matters. Punch the tribunal enough
times and it will soon feel the pain – all the more so when it has no rejoinder in the way of solid evidence
to indentify the guilty.
The continued, coordinated denunciations of the tribunal by Syria and its Lebanese partisans are further
evidence of who was behind the killing of Rafik Hariri. There never was anyone else, and United Nations
investigators reached that conclusion long ago, which worries Damascus. But what worries those who
want to see justice done is something else: Is the Hariri tribunal actually moving closer to punishing the
criminals?
Michael Young is opinion editor of THE DAILY STAR.
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ICTY
Wednesday, 2 September 2009

Three Permanent Judges Sworn In
Three permanent judges were sworn in today before the Tribunal,
replacing three outgoing judges from Belgium, the United
Kingdom and the Caribbean.
Judges Guy Delvoie (Belgium), Howard Morrison (United
Kingdom) and Sir Burton Hall (The Bahamas) were appointed by
the UN Secretary-General in accordance with Article 13bis of the
ICTY Statute. Their appointments are effective as of 1 September,
31 August and 7 August, respectively, until 31 December 2010 or
until the completion of the cases to which they will be assigned if sooner.

ICTY Judges during swearing-in ceremony

The three new Judges replace Judges Christine Van Den Wyngaert, Lord Iain Bonomy and Mohamed
Shahabuddeen who have resigned from the ICTY.
President Patrick Robinson welcomed Judges Delvoie, Morrison and Hall and expressed his gratitude to
the outgoing judges for their important contribution to the work of the Tribunal.
The Tribunal has 16 permanent judges, as well as 12 ad litem judges who are appointed to sit on a specific
trial. The biographies for all judges can be found on the Tribunal’s website at www.icty.org/sid/151.
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The Hague Justice Portal
Friday, 28 August 2009
The Crime of Persecution and the Situation in Darfur: A Comment on the Al Bashir Arrest
Warrant Decision
The Prosecutor at the International Criminal Court has filed an appeal against the Pre-Trial Chamber decision not to issue an
arrest warrant for Sudanese President al-Bashir on charges of genocide.
Laurence Carrier-Desjardins*
Following Security Council Resolution 1593 (2005) referring to the Prosecutor of the International Criminal Court (ICC) the
situation in Darfur since 1 July 2002, the Prosecutor has filed two requests for arrest warrants,1 one against Ahmad Muhammad
Harun (“Ahmad Harun”) and Ali Muhammad Ali Abd-Al-Rahman (“Ali Kushayb”),2 and the other against Omar Hassan
Ahmad al-Bashir (“al-Bashir”).3 In response to the Prosecutor’s first request, the Pre-Trial Chamber issued a warrant for
Ahmad Harun, former Minister of State for the Interior in the Government of Sudan and currently Minister of State for
Humanitarian Affairs and for Ali Kushayb, alleged leader of the militia/Janjaweed, for a total of 51 charges, including four for
the crime of persecution in the regions of Kodoom, Bindisi, Mukjar and Arawala.4
However, at its request for the issuance of a warrant against al-Bashir, the President of the Republic of Sudan since 16 October
1993, the Prosecutor of the ICC, with evidence inter alia for crimes that occurred in the same regions mentioned above, failed
to acquire a warrant for the crime of persecution.5 It has instead focused on allegations of genocide occurring in Darfur, as
evidenced by the application submitted to the Pre-Trial Chamber6 and its subsequent application for leave to appeal.7 Thus, for
the same actions committed during attacks on villages between August 2003 and March 2004, the Trial Chamber rejected the
allegations of genocide and issued a warrant for five counts of crimes against humanity, namely murder, extermination, forcible
transfer, torture and rape and two counts of war crimes. The majority of the Chamber, Judge Anita Ušacka dissenting on the
issue, concluded that the evidence presented by the Prosecution in support of its request did not provide reasonable grounds to
believe that there is a specific intent to destroy, in whole or in part, the groups Fur, Masaalit and Zaghawa.8
In its decision, the Pre-Trial Chamber considered it particularly important to distinguish between the specific intent required for
the crime of genocide and the specific intent required for crimes against humanity of persecution.9 This appears to be a clear
attempt by the Chamber to bring the Prosecutor back to his first instincts, reminding him that when he asked for the issuance of
a summons for Ahmad Harun in 2007, he did not see evidence of genocidal intent on his part, but only a persecutory
intention.10 This decision leads to the following question: what is the logic behind the Prosecutor’s change in strategy? The
benefits of this change in tactics are few. Other than the profound stigma associated with a conviction for the crime of genocide
in Darfur, there is great interest for the Prosecutor and, moreover, for international justice, to prosecute al-Bashir and senior
leaders of the Sudan for the crime of persecution. Prosecuting for persecution rather than for genocide has a real advantage, as
it properly reflects the situation on the ground, and recognises the full criminality of serious violations of social, economic and
cultural rights, the basis of the conflict in Darfur.
History of the crime of persecution
The concept of persecution was legally recognised for the first time at the Military Tribunal of Nuremberg, after World War II.
Indeed, Article 6(c) of the Nuremberg Charter gave the Tribunal jurisdiction over crimes against humanity, including murder,
extermination, enslavement, deportation and persecution. The International Law Commission (ILC) had also included
persecution in its definition of crimes against peace and security of mankind within the draft Code of Offences against the
Peace and Security of Mankind adopted in 1954. Persecution was placed alongside murder, extermination, enslavement and
deportation as criminal acts when “committed against any civilian population on social, political, racial, religious or cultural
grounds by the authorities of a State or by private individuals acting at the instigation or toleration of such authorities.”11
At the first trial of the International Criminal Tribunal for the former Yugoslavia (ICTY), Trial Chamber II in the Tadić case
has defined persecution, included in Article 5 (h) of the Statute of the Tribunal, as a form of discrimination based on racial,
religious or political grounds, which intends to be a denial of fundamental rights of an individual and results in such a denial.
The Trial Chamber specified that the crime of persecution encompasses a large number of acts, including, among others, those
of a physical, economic or judicial character, which prevent a person from exercising his fundamental rights.12 According to
the successive jurisprudence of the ICTY, for an act to constitute the crime of persecution, it must be 1) an obvious or blatant
denial, 2) for discriminatory reasons, 3) of a fundamental right under customary international law or treaty, 4) reaching the
same gravity as other crimes against humanity prohibited by Article 5 of the Statute.13 The similarity mentioned earlier
between the charges for the crime of persecution and the crime of genocide in the two ICC Prosecutor’s requests for issuance of
an arrest warrant is not new. As mentioned by the Trial Chamber in the case Kupreškić et al.,
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persecution as a crime against humanity is an offence belonging to the same genus as genocide […]In both categories what
matters is the intent to discriminate: to attack persons on account of their ethnic, racial, or religious characteristics […]Thus, it
can be said that, from the viewpoint of mens rea, genocide is an extreme and most inhuman form of persecution. To put it
differently, when persecution escalates to the extreme form of wilful and deliberate acts designed to destroy a group or part of a
group, it can be held that such persecution amounts to genocide.14
The Chamber also referred to this case prior to the examination of specific elements of the crime of genocide in its decision on
the arrest warrant against al-Bashir.15
In addition to the acts constituting the crime of genocide, the jurisprudence of the Appeals Chamber of the ICTY16 is of the
opinion that the destruction of property belonging to a given population may constitute the crime of persecution based on the
extent and nature of destruction of this event and if all elements of Article 5 (h) are met. The Trial Chamber in the
Milutinović17 case established as the actus reus (a) the property has been destroyed or significantly damaged, (b) the property
was not used for military purposes at the time of the acts and (c) the destruction or damage is the result of an act directed
against it. To constitute an act of the crime of persecution and fulfill the requirement of equal gravity to other crimes against
humanity prohibited by Article 5 of the Statute, the impact of the deprivation of the destroyed property must be serious, as this
property was indispensable, a vital asset for the owners, or a livelihood of a given population.18 When the cumulative effect of
the destruction of property is the displacement of civilians from their homes based on discriminatory grounds, destruction
and/or indiscriminate and extensive looting of homes, buildings, businesses, civilian personal property and livestock can be an
act of the crime of persecution.19
The definition of the crime of persecution, as developed in Article 7 (1) (h) of the Rome Statute, offers some substantial
changes to that of the ad hoc tribunals. While the Statutes of the ICTY and ICTR limited the discriminatory grounds of
persecution to political, racial or religious reasons, the Rome Statute contains a more inclusive, updated list of discriminatory
reasons. So political, racial, ethnic, cultural, religious or sexual reasons are also included. Moreover, the list of the Rome
Statute ends with an open reference to “other grounds that are universally recognized as impermissible under international law”
which allows a possible inclusion of reasons not existing within the present case law. However, Article 7 (1) (h) is more
stringent by requiring that the acts of persecution must be committed “in connection with any act referred to in this paragraph
or any crime within the jurisdiction of the Court.” This provision was included to address a possible elasticity of the crime of
persecution, feared by some States in the negotiations leading to the drafting of the Rome Statute. The procedures taken against
Ahmad Harun and Ali Kushayb are to be the first opportunity for the ICC Prosecutor to prosecute for the crime of persecution.
The crime of persecution as a proper reflection of the situation in Darfur
The crime of persecution is not of interest only because its specific intent is significantly easier to prove then that of genocide,
but also because its constituent elements are broader and less fixed than those of genocide. Indeed, as mentioned by the
majority of the Pre-Trial Chamber in the decision leading to the arrest warrant issued against al-Bashir, “A proposal made
during the drafting of the 1948 Genocide Convention to include in the definition ‘measures intended to oblige members of a
group to abandon their homes in order to escape the threat of subsequent ill-treatment’ was not accepted.”20 Although the
majority uses this example to highlight the significant difference in the specific intent that characterises the two crimes, it is
also a statement stressing the importance of the crime of persecution in the particular situation in Darfur, as shown in the final
report of the International Commission of Inquiry on Darfur (“the Commission”)21. Created in response to United Nations
Security Council Resolution 1564, the International Commission of Inquiry on Darfur was established in October 2004 under
the presidency of Antonio Cassese and his final report presented in Geneva on 25 January 2005.
The Commission concluded that, given their discriminatory systematic and widespread nature, murder of civilians22, forced
displacement of people23, rape, other forms of sexual violence24, and torture25 may well amount to the crime of persecution, a
crime against humanity. It also found that the destruction of property26 and looting27 in Darfur, also as part of a widespread
and systematic attack on the civilian population, are discriminatory and likely to lead to the destruction of livelihoods and
means of survival of the affected populations. In doing so, these acts may constitute the crime of persecution as a crime against
humanity.
The conclusions of the Commission have been used by the Pre-Trial Chamber to justify issuing a warrant against Ahmad Harun
and Ali Kushayb28 for crimes against humanity of murder, deportation or forcible transfer, imprisonment, torture, rape,
persecution and other inhumane acts. This decision on the possible crime against humanity of persecution followed the
statements of the Prosecutor according to which “the Sudanese Armed Forces and the Militia/Janjaweed launched attacks
against specific localities believing that they were predominantly inhabited by the Fur population. The Prosecution is thus of
the view that those acts may constitute persecution of the primarily Fur populations [...]”.29 However, in issuing the arrest
warrant for al-Bashir, Pre-Trial Chamber I found that there are reasonable grounds to believe that he is criminally liable for
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plunder, murder, extermination, forced transfer, torture and rape. These are the same crimes that were considered by the
Commission as acts underlying the crime of persecution in Darfur, and potentially the same acts constituting the alleged
persecution requested in relation to Ahmad Harun and Ali Kushayb.
The Prosecutor himself, in his application for leave to appeal the Pre-Trial Chamber’s decision on the issue of the arrest
warrant for al-Bashir, appears to confirm the existence of a possible plan of persecution, by referring to the genocidal acts as
“destruction of the groups’ means of livelihood, and their forcible displacements into hostile terrain and the survivors to camps
lacking essential food and water and protection.”30 Indeed, such acts, unless they are calculated to bring the physical
destruction in whole or in part of the group, are not acts included in the definition of genocide, and thus correspond to a policy
of persecution set up by the Sudanese government. In its study of the presence of a genocidal intent, the Commission concluded
that “the living conditions in those camps, although open to strong criticism on many grounds, do not seem to be calculated to
bring about the extinction of the ethnic group to which the IDPs belong.”31 This conclusion followed an observation that,
despite its present inaccuracy as a result of the issuance of the arrest warrant against al-Bashir32 was true at the time the
alleged acts took place: “the Government of Sudan generally allows humanitarian organizations to help the population in camps
by providing food, clean water, medicines and logistical assistance (construction of hospitals, cooking facilities, latrines, etc.).”
It would have been more appropriate to seek the issuance of an arrest warrant for the crime of persecution, at least in the
alternative, and especially following the report of the Commission based on evidence later given to the ICC Prosecutor. The
issuance of an arrest warrant with charges for the crime of persecution would have several advantages. Without addressing the
issue of specific intent mentioned above, the crime of persecution offers the possibility for the Prosecutor to cover the vast
majority of violations identified by the Commission and thereby give equal importance in international criminal law to civil
and political rights and serious violations of social, economic and cultural rights.
Persecution as a way to recognise the serious violations of economic, social and cultural rights
Economic, social and cultural rights have suffered a long period of neglect, despite the fact that they are regarded as equal to
civil and political rights in the light of the Universal Declaration of Human Rights, and that the International Covenant on
Economic, Social and Cultural Rights (“ICESCR”) was adopted alongside the International Covenant on Civil and Political
Rights in 1966.33 In the same way that international law tends to put aside economic, social and cultural rights to civil and
political rights, the decision of the ICC Prosecutor to prosecute al-Bashir for the crime of genocide without a de juncto
prosecution for the crime of persecution has the effect of eclipsing several violations which constitute crimes against humanity.
This, in the view of the author, damages the connection between them and economic, social and cultural rights, reinforcing the
artificial cleavage between the two sets of human rights.
Violations of economic, social and cultural rights are one of the main reasons for the creation of rebel groups in Darfur. Indeed,
the “black book” of the Justice and Equality Movement, a manifesto written in 2001, aims to prove that there was a total
marginalisation of Darfur and other regions of Sudan in terms of economic and social development.34 Moreover, the
Janjaweed militiamen who have responded to the Government call to fight against these rebel groups are mostly members of
Arab nomadic tribes without lands, who wish to settle and be allocated land as reward for their involvement in the conflict.35
This division between the nomadic and sedentary communities in Darfur is partly due to the end of a sharing system of semiarid lands in the dry season. With the desertification that started in the late 1970s, cooperation has given way to an intense
struggle for the possession of resources.36
The International Commission of Inquiry on Darfur has stated in its report six serious systematic and widespread violations that
may constitute a form of persecution as a crime against humanity37: murder, forced displacement of persons, rape and other
forms of sexual violence, torture, destruction of property and looting. These last two violations were the most striking examples
of violations of social and economic rights that are partially included in a charge of genocide, but would be fully taken into
account by a charge of persecution. Indeed, these violations are only included in genocide charges if they are part of a series of
acts calculated to bring about physical destruction in whole or in part of a group. The International Criminal Tribunal for
Rwanda (ICTR) found that, by the terms “deliberately inflicting on the group conditions of life calculated to bring about its
physical destruction in whole or in part” equates to means of destruction by which the author does not necessarily want to
immediately kill the members of the group, but, ultimately, aims at their physical destruction.38 The means of a deliberate
infliction on the group conditions of life calculated to bring about its physical destruction in whole or in part, include, without
limitation, the submission of a group of people to a subsistence diet, the systematic expulsion from housing, and reduction of
necessary medical services below the minimum.39
Needless to say that the threshold of “physical destruction” developed by the jurisprudence of the ICTR is much higher than the
one required by the ICESCR, since we are facing international criminal prosecution and not violation of human rights by a
State. Article 11 of the ICESCR refers to the “right of everyone to an adequate standard of living for himself and his family,
including adequate food, clothing and housing [...]”. Yet, in the context of the crime of persecution, where no evidence of
physical destruction is mandatory, these rights should not be interpreted as the minimum threshold related to the survival of
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human beings. They should rather be seen as ensuring physical and economic access to food, clothing and housing to ensure a
proper standard of humanity, security, peace and dignity.40 Thus, the destruction of kitchen utensils, equipment for food
processing, water containers and other household items essential for the survival of the inhabitants during attacks by Janjaweed
militias41 is perhaps not an integral part of a plan leading to the physical destruction of the group and thus does not constitute
an act of genocide, but it is sufficiently serious to be a violation of fundamental human rights constituting a crime against
humanity.
Furthermore, the importance of the inclusion of such violations in the indictment against those responsible for atrocities in
Sudan is highlighted in the Report of the Commission. Indeed,
[a] particular pattern recorded by the Commission was the fact that the IDPs and refugees interviewed would place great
emphasis on the crime of looting, and explain that the Janjaweed had taken everything these persons had owned, involving all
goods necessary to sustain life in the difficult conditions in Darfur, including pans, cups and clothes, as well as livestock,
representing the key source of income of the affected people. Often, the IDPs and refugees had compiled detailed lists of the
items looted which were presented to the Commission.42
In addition, the Commission emphasises, in its consideration of the specific intent of genocide, that some murders are not
motivated by the desire to annihilate the group, but to oppress the resistance that some civilians show during looting, “only
motivated by the desire to appropriate cattle belonging to the inhabitants of the village.”43 Thus, it is important to note how the
violations of social and economic rights are perpetrated with a discriminatory intent. The victims are almost exclusively from
Fur, Zaghawa and Masalit ethnicity and the discriminatory intent of such acts is inferred from the different words heard in the
attacks and reported by the victims.44 These acts are clearly intended to cause suffering and injury to individual members of
ethnic groups listed,45 and restorative and fair justice for the victims can only be foreseen if these acts are given an important
place within the charges brought against those responsible for the situation in Darfur. But the Pre-Trial Chamber was correct in
distinguishing what can amount to a discriminatory intent in the context of persecution and what is the specific intent required
by the crime of genocide.
Indeed, when looking at the greater picture, there are reasonable grounds to believe that these multiple violations constitute 1)
an obvious or blatant denial, 2) for discriminatory reasons, 3) of a fundamental right under customary or conventional
international law, 4) reaching the same gravity as other prohibited crimes against humanity,46 thus opening the door for the
inclusion of the crime of persecution as a crime against humanity in the arrest warrant against al-Bashir.
Conclusion
Despite the difficulties mentioned previously surrounding the Prosecutor’s decision to request an arrest warrant for the crime of
genocide and not for the crime of persecution, the delivery of an arrest warrant for genocide by the Pre-Trial Chamber would
have been interesting. Genocide, qualified as the “crime of crimes”47 in international criminal law, has become a label which,
when affixed to an individual or government grants legitimacy and credibility almost immediately to court proceedings. But
beyond this, the crime of persecution, being more flexible as described previously, has the advantage of giving the greater
picture of a complicated conflict based on tribal feuds resulting from desertification and the availability of modern weapons, on
the complexity of ethnic identity and governance, and on the emergence of armed rebel movements which enjoy popular
support among some tribes.48
The Pre-Trial Chamber’s emphasis on the differences and similarities between the crime of genocide and the crime of
persecution as a crime against humanity is a clear indication of the message sent to the Prosecutor.49 Perhaps it would be
appropriate for the Prosecutor to request pursuant to Article 58 (6) of the Rome Statute, an amendment to the arrest warrant for
Omar al-Bashir in order to include crimes against humanity of persecution.50 The objectives of international justice to stem
impunity and bring justice to victims, as well as the interest for the international community to redress the situation in the
region, would be better taken into account through additional charges for the crime of persecution. It would allow the
indictment to reach beyond the violations committed during the conflict and into the human rights violations that pre-existed
the conflict and contributed to its emergence.51 In doing so, the Prosecutor would rehabilitate the social, economic and cultural
rights and give the serious violations of these rights the place they deserve in the body of the crimes punishable under the Rome
Statute.
*Laurence Carrier-Desjardins is a Legal Officer at the Court of Bosnia and Herzegovina in Sarajevo. Translated from French
by the author.

