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The Nation (Nairobi)
Saturday, 4 June 2011
Kenya: Why Wako's Rush to Save Ocampo Six is in Vain
Paul Mwangi
Opinion
I am weeping for my country; heartbroken to see my motherland turned into a joke bag of the international
community by a blundering clique of government legal advisers.
It began with the diplomatic initiative to get the United Nations Security Council to defer the Kenyan cases at the
International Criminal Court in order to give us a chance to establish our local judicial mechanism to deal with the
post-election violence cases.
Even before we had embarked on the shuttle diplomacy to campaign for the deferrals, the United States of America
had announced that it would vote against our request.
The United Kingdom also said it will not support us. France joined the fray and announced its opposition on our
campaign.
This did not stop us from insisting on the initiative. Ignoring the open positions taken by three veto-holding
members of the United Nations Security Council, we proceeded to spent millions of shillings of taxpayers' money
to lobby for our foredoomed adventure.
Eventually, however, the result was as we had been told all along; the initiative came a cropper.
Spectacular fiasco
We had not yet taken in this spectacular fiasco when we ran to the International Criminal Court at The Hague and
attempted to get what we had failed to secure with the diplomatic initiative.
Our Attorney-General, Mr Amos Wako, with two British lawyers of the distinguished order of Queen's Counsel, Sir
Geoffrey Nice and Mr Rodney Dixon, filed an application at The Hague challenging the admissibility of the
Kenyan cases at the ICC.
The application, made under Article 17 of The Rome Statutes, argued that the cases against the Ocampo Six were
not admissible at the ICC because they were already being investigated by the Kenya Government which has
jurisdiction over them.
Even before the application was filed, legal experts were warning Kenya to take its time before launching the
challenge since the Rome Statutes allowed us only one shot at arguing against admissibility.
Shuttle diplomacy
We were advised to first conclude those reforms we intended to undertake and also start credible investigations
before taking our application before the court.
As was the case with the shuttle diplomacy, we ignored all advice and filed the admissibility challenge. It turned out
to be a real theatre of the absurd.
Rather than show Pre-Trial Chamber II what we have done in investigating the post-election violence cases, we
placed before the court threadbare and unbelievable promises and timelines of what we intend to do.
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The judges were to observe in their ruling: "It is apparent that the Government of Kenya, in its challenge, relied
mainly on judicial reform actions and promises for future investigative activities.
At the same time, while arguing that there are current initiatives, it presented no concrete evidence of such steps."
To compound on the error, the promises made by the government were so irrational that they were comical.
For instance, to answer the question whether the government was investigating cases at the same hierarchy as that
preferred by the ICC prosecutor against the Ocampo Six, the government's answer was that it was going to begin by
investigating and prosecuting the lower level perpetrators and then build its cases upwards to those that bear the
greatest responsibility.
The ICC judges lamented and stated in their ruling: "The Chamber is surprised by such a statement which is
actually an acknowledgement by the Government of Kenya that so far, the alleged investigations have not extended
to those at the highest level of hierarchy, be it the ... suspects subject to the court's proceedings, or any other at the
same level."
What the judges came short of saying is that the government intended, once it succeeded in postponing
admissibility, to spend its time prosecuting the lower level perpetrators and frustrate the investigation and
prosecution of those who bear the greatest responsibility for the violence.
"The Chamber believes that these arguments cast doubt on the will of the State to actually investigate the suspects
..." the judges said in their ruling.
When it came to proving that there are ongoing investigations in Kenya, the government's position was even more
comical.
The Chamber was furnished with a letter written by the Attorney-General to the Commissioner of Police directing
the latter to investigate all suspects of PEV cases, including the Ocampo Six.
The letter, however, was dated April 14, 2011, two weeks after the Government filed its application.
"Thus it is clear from the letter that by the time the Government of Kenya filed the application asserting that it was
investigating the cases before the court, there were in fact no ongoing investigations," the judges ruled.
Now the AG says that he shall appeal the ruling of the Chamber. The basis of the appeal is not that Kenya has a
convincing case of how it is satisfactorily handling the PEV cases. Mr Wako says that he is appealing because
Kenya was not given an oral hearing.
Secondly, the AG says he is confident that by the time the appeal is heard, Kenya will have more reforms to show
that the cases can be handled in Kenya.

Oral hearing
Note that Mr Wako is not saying that an oral hearing would have given the government a chance to present a more
convincing case. In fact, the AG is totally silent on the weakness of the government case as pointed out by the
judges at the Pre-Trial Chamber.
Neither is he promising to show the appeal court the conclusion of any investigations or the start of any
prosecutions.
He intends to just show reforms undertaken, despite the fact that this is totally irrelevant to the conditions set out by
Article 17 of the Rome Statutes governing admissibility.
So, why was the Vice-President insisting on the lame duck diplomatic initiatives? And why is the AG insisting on
this ill-fated legal process?
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Who is advising the government that it needs to continue flogging this dead horse? What magic does he hope to use
to reverse the spectacular failures the country has suffered on both fronts?
I see two definite explanations. The first is that there are some people benefiting tremendously from these
initiatives, either politically, financially or by way of exercise of influence over key government officers,
particularly those that are real and potential suspects at The Hague.
By continuing with these initiatives, these people continue to remain relevant to the government and the political
system and to retain their ability to manipulate both towards their desired selfish objectives.
Second explanation is that these initiatives are palliative. They are being conducted in the full knowledge of their
hopelessness but with the intention of keeping the Ocampo Six cheerful and hopeful pending their possible demise.
More in the way cancer patients are put on morphine to lessen the unpleasantness of the disease.
Either way, it is wholly unfair to Kenya and to the Ocampo Six. It is costing Kenya a lot of money to keep up this
charade which is being pursued without change of strategy even as it fails to achieve the desired results at every
stage.
It is also a cruel misrepresentation of hope to the Ocampo Six. Rather than leave them to concentrate on initiatives
that may actually assist them, the Ocampo Six are being kept busy pursuing continuously failing endeavours and
may be left with little time to do anything useful when the reality becomes irrefutable.
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The National
Monday, 6 June 2011

A decade of reasons why Arab countries distrust the ICC
Greg Bruno
Judge Song Sang-hyun, the president of the International Criminal Court, may not need an introduction in
The Hague. But in Doha, where court officials gathered late last month to lobby Arab states to join the
first permanent war crimes tribunal, he could have used a name tag.
How do you spell your name, one conference organiser asked before hurrying to print an ID card for the
ICC chief. "I'm the master of ceremonies," Judge Song replied, clearly not amused.
During a period of Arab revolutions, when calls for justice and accountability have toppled dictators and
threatened regimes, the ICC would on the surface seem to be the perfect fit for the region's legal
grievances. But as the recent talks in Doha made clear, many Arab leaders are deeply suspicious of the
court's impartiality.
There are valid reasons for this scepticism. So far, the ICC has focused narrowly on African cases, and
virtually ignored the Israeli-Palestinian struggle, a glaringly deliberate omission to many. Leaders also are
cautious, rightly or wrongly, that recognising the court could lead to the lens of international justice being
turned on them. With few exceptions, only members of the court fall under its jurisdiction.
Middle East countries are adapting policies of human rights and accepted views on justice in line with
international standards. This spring has forced many to do so. In Libya, Colonel Muammar Qaddafi was
referred to the ICC for war crimes in record time, with full Arab League backing. And in Egypt's courts,
prosecutors plan to try the former president Hosni Mubarak for corruption and the killing of
demonstrators during protests earlier this year. Even though it's a domestic case, the prosecution of a
former head of state demonstrates the new-found demand for accountability.
Yet these cases are isolated and largely politically motivated. Based on the responses from regional
leaders gathered in Doha, the ICC is still far from reversing a decade of Arab alienation.
"The Arab states, within the framework of the Arab League, are eager to continue legal dialogue with the
ICC," said Mohamed R Ben Khadra, the head of the Arab League's legal department. "[But] the future of
the ICC and its credibility depends on its success in putting an end to states running away from litigation.
We have to have impartiality."
This perceived double standard has a name: Israel. Middle East leaders say Israel gets a free pass from the
court, a view that has its merits. Despite a damning account of Israel's actions in Gaza by the Goldstone
Report, for instance, the ICC has steered clear of investigating any allegations of Israeli war crimes.
That omission puts in doubt the entire principle of broadening the court's membership in the Middle East
and North Africa. Created in 1998 by the Rome Statute, the court is the product of a post-Second World
War drive to bring an international focus to criminal and humanitarian law. There is no shortage of
potential cases either, from Yemen to Bahrain, North Korea to Nicaragua. The sheer scope of possible
prosecutions, and opaque selection of targets, makes the court vulnerable to charges of partiality.
Of the 115 states that are currently full members, only three - Jordan, Djibouti and Comoros - are Arab. In
his opening remarks to delegates, Judge Song argued that the region's political unrest was a good reason
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for Arab countries to sign up. His call for the region "to embrace the ICC, an institution that represents
justice, security and peace" fell flat.
The court has not always received the cold shoulder in the region, however. Arab delegations were a force
behind the court's founding, offering important support at the 1998 Rome Conference by backing the
prosecutor's right to initiate cases independently. At the time, they also objected to the UN Security
Council's ability to refer and veto cases, out of concern that superpowers could block efforts to investigate
their own actions.
Ten years later those initial concerns have been borne out.
Unease with the ICC is not universal in the region. In Tunisia, a new government is considering a plan to
ratify the Rome Statute, court officials say. Egypt may be also moving in that direction.
"After the revolution of January, there is a growing interest in supporting human rights and joining old
treaties that are giving more human rights to the people. Among these treaties we can include the ICC as
one," said Mahmoud Samy, Egypt's Ambassador to the Netherlands. "[But] the joining and ratification is a
very complicated legal process."
Egypt and Tunisia may be exceptions moving slowly towards membership, but in reality people's
demands for justice and accountability will probably be seen first in national courts. If the ICC wants to
play a role, it has a long way to go.
First, it has to prove it is a capable court. In nine years of operation the court has not closed a case
successfully. Some doubt its current prosecutor, Luis Moreno-Ocampo, has the political will or ability to
try cases successfully. When a new prosecutor is seated next year, he must bring the political capital to
demand respect and establish a better record of prosecutions. Legal experts say that without a new
prosecutor and a new mandate, the ICC's credibility in the Arab world will continue to suffer.
And there may be no way around the fact that the ICC is, at least in the eyes of Arab states, an apologist
for Israeli aggression. A 2009 request by the Palestinian Authority for the ICC to investigate alleged war
crimes by Israel in Gaza has not moved forward, and court insiders say they doubt it will. If it does not, it
will always be a hard sell to enrol Arab countries.
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New Vision (Uganda)
Sunday, 5 June 2011

Ratko Mladic and the end of impunity Sunday, 5th June, 2011

Last week’s arrest of the former Bosnian Serb military commander, Ratko
Mladic, for the murder of 7,500 Muslim men and boys in Srebrenica in
1995, helped Serbia’s campaign for membership in the European Union.
Gwynne Dyer
But more importantly, it is a big step in the international effort to enforce
the law against those who used to be free to murder and torture with impunity.
They were free to do so because the old rule was: kill your wife or your neighbour, and you will be
punished for murder. Kill thousands of innocent people while in the service of the state, and you will get a
medal. The state was above the law, and so were its servants.
That ancient tradition was first challenged after the Second World War, when political and military
leaders of the defeated Axis powers were tried for war crimes and for the newly defined crimes of
aggression and genocide. But it was an innovation with no follow-up-until the genocides in former
Yugoslavia and Rwanda in the early 1990s forced the international community to act again.
In 1993 the United Nations Security Council set up the International Criminal Tribunal for former
Yugoslavia. The following year a similar tribunal was created to investigate the genocide in Rwanda. But
these were ad hoc courts to address specific crimes. What was really needed was a permanent
international court to enforce the law against politicians and officials in countries where the government
could not or would not bring them to justice in the local courts.
The Rome Statute creating the International Criminal Court (ICC) was signed by over 150 countries in
1998, and the treaty came into effect in 2002.
The ICC has no jurisdiction over crimes committed before it created, so Ratko Mladic will go before the
International Criminal Tribunal for former Yugoslavia, but it’s really all part of the same institution. The
major complaint against this new international legal system is that it moves too slowly – but that could
even be an advantage.
It took sixteen years to track down and arrest Mladic, and his trial will probably take several more. That is
a long time, but it also suggests a certain inexorability: they will never stop looking for you, and
eventually they will probably get you. That has a powerful deterrent effect.
It is almost universally assumed by ordinary Kenyans, for example, that the inter-tribal carnage in Kenya
in 2008 after the ruling party stole the last election was launched and orchestrated by senior political and
military figures. Supporters of the leading opposition party, which was cheated of its electoral victory,
began killing people of the Kikuyu tribe (most of whom backed the government), as soon as the results
were announced.
The ruling party responded by using not only its own tribal supporters but also the army and police to kill
opposition supporters, especially from the Kalenjin tribe. Over a thousand people were killed and more
than half a million became “Internally Displaced Persons.”
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Another national election is due next year, and Kenyans fear that it might happen again. However, three
powerful men from each side, including the deputy prime minister, the secretary to the cabinet, and the
former commissioner of police, have been summoned before the ICC to answer charges of “crimes against
humanity.”
There will inevitably be a long delay before these men are tried, but that is actually a good thing, said Ken
Wafula, a human rights campaigner in Eldoret, the city in the Rift Valley that was the epicentre of the
slaughter. “Those who are supposed to incite will see what ICC has done, and they will not be ready to
(stir up violence) for fear of maybe a warrant coming out.”
Many suspect that the Sudanese regime’s acceptance of the overwhelming “yes” vote in the recent
independence referendum in southern Sudan was similarly driven by fear among top officials in Khartoum
that using force would expose them to the same kind of ICC arrest warrant that has already been issued
for President Omar al-Bashir over the Darfur genocide.
Even after sixteen years, the ICC got Ratko Mladic. It got most of the surviving organisers of the genocide
in Rwanda. The likelihood of being pursued by the ICC represents a real risk for senior political and
military leaders who contemplate using force against their own people. They may do it anyway – consider
Libya, Syria and Yemen at the moment – but it is nevertheless a genuine deterrent, and sometimes it saves
lives.

