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Citizen News (Kenya)
Wednesday, 23 October 2013
Lenaola Appointed Judge In Sierra Leone Special Court
High Court Judge Isaack Lenaola has landed himself a job as a Judge in a Special Court for Sierra Leone.
Lenaola was appointed Judge by the United Nations Secretary General Ban Ki Moon.

The appointment follows the establishment of a Residual Special Court for Sierra Leone by the UN in
conjunction with the Government of Sierra Leone.
Lenaola will serve alongside other Judges in the roster of Judges for the Residual Court.
The High Court Judge will serve for a 6-year term and a possible re-appointment upon the expiry of the
term.
The court is mandated to prosecute persons who bear greatest responsibility for serious violations of
international humanitarian law and Sierra Leonean law committed in the territory of Sierra Leone since
30th November 1996.
The court was set up to carry out the functions of the Special Court for Sierra Leone that must continue
after the closure of the Special Court.
By Daniel Korir
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Saudi Gazette
Wednesday, 23 October 2013
OPINION
Internationalizing the War Crimes Tribunal of Bangladesh
Dr. Ali Al-Ghamdi

I have borrowed the title of this article from a working paper prepared by Sir Desmond de Silva, former Chief
Prosecutor of the Special Court for Sierra Leone. In it, De Silva speaks about Bangladesh, saying that the country
was born in violence, as those who wanted the country to remain as East Pakistan fought against those who sought
independence. According to many estimates, the Liberation War, as it is now known, left nearly three million dead,
a death toll higher than the Rwandan Genocide, the Yugoslav wars of the 1990s and the Sierra Leonean and
Liberian civil wars all put together.
As it is beyond doubt, De Silva says, that crimes were committed on a massive scale in Bangladesh and as many of
the victims as well as perpetrators of serious crimes are still alive, it is still possible to bring to justice those from
both sides accused of committing atrocities during the conflict. He continued: “As for the trial of Charles Taylor,
former President of Liberia, by the Special Court for Sierra Leone for which I was Chief Prosecutor, it underlines
the need to ensure that the hammer of international justice is brought down on those who commit the most
egregious crimes by means of trials by impartial and independent judges.”
The well-known prosecutor indicated that in 2010, he was approached by Stephen Rapp, the US government’s
Ambassador for War Crimes and the colleague who succeeded him as Chief Prosecutor in Sierra Leone, to enquire
if he would assist the efforts to learn whether a new, locally formed “International Crimes Tribunal” in Bangladesh
met international standards or not. “After reviewing the laws and regulations of this new court, I declined,” he said.
According to De Silva, what was clear then, and is even clearer now, is that Bangladesh does not have the
independent judicial and investigative capacity to conduct trials of international crimes. The rules and procedures of
the court are simply not consistent with international standards as followed by the Special Court for Sierra Leone
and similar bodies. Far from this being a personal view, many others, including international legal and human rights
organizations have reached the same conclusion. Human Rights Watch, to take but one example, has described the
tribunal as “riddled with questions about the independence and impartiality of the judges and fairness of the
process.” This is a deeply disturbing assessment, de Silva pointed out.
He noted that the current government of Bangladesh led by Prime Minister Sheikh Hasina and her Awami League
party are the heirs of those who fought for the independence of Bangladesh while those on trial opposed
independence. Therefore, it is evident from these trials that the victors of the Liberation War are attempting to crush
those who lost the conflict. For such a process to be considered just, it must be aimed at independently and
impartially bringing to justice all those who are individually responsible for the crime, irrespective of their
nationality, ethnicity or affiliation. Nothing less will suffice. Justice can only be served for victims and survivors of
the atrocities of 1971 if perpetrators from all sides are brought to trial.
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De Silva also emphasized that it is clear to many people inside and outside the country that the government of
Bangladesh is not attempting to use the tribunal to deliver justice for victims, as was their election pledge, but to
target its political rivals that it repeatedly labels as anti-liberation.
To emphasize this point, he also quoted the report published by the British magazine The Economist last December.
The magazine published articles based on intercepted Skype calls which revealed collusion between Bangladeshi
judges, ministers and their legal advisers over sentencing suspects even before the trials had finished. Despite the
international criticism these reports triggered, the tribunal has now handed out death sentences to three suspects and
life imprisonment for several others.
De Silva stressed the need for removing passion and politics from this issue so that fair justice can be delivered. For
this reason, world powers such as the US and UK– the biggest aid donors to Bangladesh – as well as the UN,
should seek to pressure Bangladesh’s leaders to commit to internationalizing the trials. The Bangladesh
International Crimes Tribunal should be reformed and those cases already heard should be reviewed. If necessary,
retrials should be ordered in an international arena. Given the severity of the atrocities committed and the
importance of the closure of this chapter for the people of Bangladesh, a stand-alone international tribunal similar to
those set up for the former Yugoslavia, Sierra Leone and Rwanda might be the most appropriate, he suggested.
Whichever route is taken, De Silva stressed, it is only through internationalization of this tribunal - with
international legal standards assured, reliable investigations conducted, and credible evidence presented - that both
sides of the political divide will see justice delivered. If this is not done, the current politicized International Crimes
Tribunal will only have the effect of creating further violence and division without the reconciliation the people of
Bangladesh deserve. If the nation of Bangladesh is to heal, both sides need to see justice done and move on from
their painful history to a brighter future where impartial justice will prove to be the cornerstone of a real peace, De
Silva cautioned.
I have deliberately quoted these observations of the international legal expert De Silva to draw attention to the
serious anomalies in the war crimes trials being conducted in Bangladesh. The same observations and criticisms
have been articulated by international human rights organizations, as well as criminal law experts and specialist
international lawyers. I have pointed out all these factors in previous articles published in this newspaper, and these
articles included an appeal addressed to Bangladesh Prime Minister Sheikh Hasina, by virtue of my knowledge of
her and her father Sheikh Mujibur Rahman, father of the nation. In the appeal, I asked her to reconsider the issue of
the trials as no one sees credibility in them, and as it is clear that they will not help achieve justice.
I also mentioned that her father had rolled up the page of the past and looked to the future by issuing a general
amnesty as he was fully aware of the difficulty of achieving justice under the conditions that prevailed at that time
and that still prevail.
I hope that Sheikh Hasina will listen to those whose only concern is the best interests of herself and the people and
judiciary of Bangladesh because history will neither forget such things nor show mercy for those doing them.

— Dr. Ali Al-Ghamdi is a former Saudi diplomat who specializes in Southeast Asian affairs. He can be reached
at algham@hotmail.com
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Daily Maverick
Thursday, 24 October 2013
Is there an African alternative to the International Criminal Court?
Last June, the African Union moved its summit to Ethiopia. Malawi, the planned host, had refused entry
to Omar al-Bashir, Sudan’s president, who has been indicted by the International Criminal Court (ICC).
Africans have often accused the ICC of targeting African leaders excessively and unfairly. SIMON
ALLISON examines whether a new court formed by Africans for Africans will bring about impartial
justice on the continent.
Africa and the ICC do not get along very well. This is a problem for the ICC considering that all their
investigations are centred on African countries and all their suspects are African men. It is even more of a
pity for Africa, because let us face it: there are many warlords and leaders on our troubled continent who
deserve a stern dose of criminal justice.
The African Union (AU) is tired of grappling against the ICC’s perceived racial and colonial biases, of
ignoring ICC arrest warrants that are not politically expedient and of losing all control of the judicial
process. Perhaps scared of whom the ICC intends to try next, it is looking for an alternative, an African
alternative, naturally.
They think they have found one. In May this year, a group of legal experts convened by the continental
body discussed ways to broaden the remit of the African Court on Human and Peoples’ Rights, better
known as the African Human Rights Court. The idea was to add an international justice section to the
court with the explicit intention of making the ICC superfluous.
Their discussions were followed a week later by a meeting of justice ministers who incorporated the legal
experts’ recommendations into a draft protocol combining the African Human Rights Court with the
African Court of Justice. This new court, to be called the African Court of Justice and Human Rights,
would have the broadest of jurisdictions, overseeing everything from individual war crimes to state
responsibility for human rights violations.
There are a few problems with this protocol: the African Court of Justice does not exist, except in theory.
The merged court, therefore, would be merely an extension of the African Human Rights Court—a court
that does exist, although it has yet to overcome its teething issues.
The African Human Rights Court is the only continental court that exists in Africa today. Established in
2004 with its base in Arusha, Tanzania—which is developing into a legal capital along the lines of The
Hague—the court’s first bench of 11 judges began hearing cases in 2006.
Like any court, the African Human Rights Court is dependent on cases being referred to it. Mostly, cases
are passed along by the African Human Rights Commission, when the commission feels unable to deal
with the matter satisfactorily. Alternatively, five countries have made optional declarations allowing their
citizens to approach the court directly: Burkina Faso, Ghana, Malawi, Mali and Tanzania.
When it does reach a verdict, the court has a limited range of options available to it. Most significantly,
the court can determine state responsibility for human rights violations and order states to pay
compensation or amend legislation. Alternatively, it can order a state to investigate and prosecute a
particular incident or individual. The court does not have the authority to prosecute individuals itself.
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￼According to Professor Magnus Killander, a legal expert with the University of Pretoria’s Centre for
Human Rights, the human rights court has yet to make a real impact. It has been slow to pass judgments,
spending more time and resources on sensitisation visits designed to increase its profile. Many of the
court’s rulings have been on inconsequential issues usually dealt with by a court registrar. Other rulings
have been against countries that have not ratified the court (28 of 54 AU member states), making them
legally unenforceable. Finally, the court is hamstrung because the commission (which has plenty of its
own problems) has been very slow in referring important cases.
It is on this wobbly foundation that the AU’s draft protocol envisages this home- grown alternative to the
ICC. The new court, however, would be fraught with legal, diplomatic, political and most significantly,
financial problems that, far from improving the continental judiciary, could destroy the fragile progress
made already.
Legally, there is no precedent for an international court that deals with both state and individual criminal
responsibility. “There are good reasons why such distinct functions have never before been merged into a
single judicial entity or organ at the international level,” writes Professor Frans Viljoen, director of the
South Africa-based Centre for Human Rights. One such reason is that different evidentiary standards are
used for each function: a determination of individual guilt requires proof beyond reasonable doubt, while
state responsibility cases are judged on a balance of a probabilities. More generally, the two functions are
just different, requiring completely different approaches, evidence and procedure; combining both would
create a schizophrenic court with judges constantly changing roles.
Diplomatically, there is the ratification problem. It has been a long, tough process to get the protocol for
the African Human Rights Court ratified by just 26 states. That process would probably have to be started
all over again. Except this time the AU would be asking states to agree to submit to even more judicial
oversight, which could potentially implicate important individuals. Worse, it would give states that have
ratified the existing protocol the chance to invalidate this and backtrack from their existing human rights
commitments.
Politically, issues of international justice are always charged, and—as the ICC has discovered—it is very
difficult to prevent courts from becoming politicised. A good example is the Southern African
Development Community (SADC) Tribunal, which was suspended in 2010 after loud complaints from
Zimbabwe about rulings that had gone against the country. At its most recent summit in Mozambique last
August, the SADC agreed to “negotiate the protocol” of its tribunal and restrict its jurisdiction to disputes
beween member states, thereby banning complaints from individuals.
Once the current African Human Rights Court does hand down a controversial ruling, it is bound to face a
similar reaction. One can imagine an even more severe outcry to a new court attempting to try and
sentence the likes of: Charles Taylor, former Liberian president sentenced by the Sierra Leone Special
Court to 50 years last May; Laurent Gbagbo, former president of Côte d’Ivoire now in custody in The
Hague; or Mr al-Bashir, wanted for atrocities in Sudan’s Darfur region.
Financially, international criminal justice investigations are simply too expensive for any African court to
pursue. The budget for the African Human Rights Court was $6m in 2011. By contrast, just two years
(2006–2007) of running the International Criminal Tribunal on Rwanda—exactly the type of thing the
new, merged court intends to replace—cost $270m. The ICC operates with an annual budget of $140m. A
ten-year expenditure of nearly a billion dollars has yielded only one verdict. The new court would require
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these kinds of sums, and would therefore need donors to fund it. But what donors would cough up the
money to create an African court that will duplicate what the ICC is already doing?

The financial considerations swayed the heads of state at the most recent AU summit last July in Addis
Ababa, Ethiopia. They decided not to adopt the draft protocol for the new court because they could not
afford it. Nor could they give it any serious attention amidst the chaos of electing a new chairperson.
Effectively, the issue was shelved. Not dismissed was the anger and frustration with the ICC, making it
very likely that the draft protocol—or some variation of it—will be revisited every time an ICC arrest
warrant is issued or international figures criticise the recalcitrance of African states to comply with
international arrest warrants.
Do not be fooled by the high-minded rhetoric about colonial injustice and African solutions to African
problems that is inevitably raised on such occasions. Africa is in no position to administer its own
criminal justice against war criminals and human rights violators. The African Human Rights Court, still
in its infancy, might one day be able to hold states accountable in practice as well as in law, but
individuals are another matter entirely. Right now, there is no African alternative to the ICC, and there
will not be one for the foreseeable future. If we want the continent’s criminals and warlords tried and
convicted, our leaders might have to start playing a little more nicely with the court from The Hague. DM
This article was first published in Africa in Fact, the journal of Good Governance Africa.
Photo: International Criminal Court (ICC) prosecutor Fatou Bensouda looks on during a news conference at Hotel
Pullman in Abidjan July 20, 2013. The ICC has started their investigations in Ivory Coast for additional
information to build up their case against former Ivory Coast President Laurent Gbagbo, Bensouda said on Friday.
REUTERS/Luc Gnago
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The New Times
Thursday, 24 October 2013
Rwanda: Govt Seeks Review of Legal Fees On Transferred Cases
By Edwin Musoni
The Ministry of Justice is in talks with the Kigali Bar Association, the professional body of lawyers in the
country, to review the legal fees for lawyers representing suspects transferred to Rwanda from other
jurisdictions.
So far former Pentecostal priest Jean Uwinkindi, a transferee of the International Criminal Tribunal for
Rwanda (ICTR) is the only such suspect whose defence fees are covered by the taxpayer.
The standard hourly fee for a lawyer is Rfw30, 000 and it applies both during court proceedings and
separate sessions with the defendant. The suspects who qualify for this facility are either juveniles or
adults who were proven to be indigents.
Under the special law that paved the way for the transfer of Genocide suspects from the ICTR and other
foreign jurisdictions to Rwanda, government is required to meet the cost of legal representation for
suspects who are unable to pay for legal fees. In the event that such a transferee qualifies for this
assistance (upon request), the Ministry of Justice engages the bar association which then provides counsel
for the suspect.
Previously, the law on these referral/transferred cases was ambiguous on whether such suspects were
entitled to just one or more legal representatives, but this was rectified in June, with the law now
restricting the number to one attorney.
Uwinkindi, who was transferred from the ICTR in April, last year, has two lawyers who were assigned
long before the amendment of the special law.
The two attorneys, namely Gatera Gashabana and Jean Baptiste Niyibizi, have since cost the taxpayer tens
of millions of Rwandan Francs in legal fees. The lawyers have already received Rwf30 million between
themselves for the services offered between May and October, last year. At the moment, the government
owes them duo Rwf10 million.
Prosecution recently accused Uwinkindi's defence team of deliberately prolonging pre-trial phase as a
tactic to make more money, a charge the latter rejected. These are astronomical figures especially since
Uwinkindi's case is yet to start in substance, according to senior officials at the Ministry of Justice.
At Rwf40 million for a case that's still in its pretrial stage, it's clear that this arrangement is not sustainable
considering that more transferees might qualify for the same service, sources said. The law does not
determine how much lawyers representing suspects transferred from foreign or international jurisdictions
would be paid. That means the fee is open to negotiation.
The New Times also understands that Leon Mugesera (deported from Canada) and Bernard Munyagishari
(ICTR transferee) are some of the other high-profile Genocide suspects who have claimed to be indigent
and have since asked government to meet their legal fees.
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Flat fee favoured:
The other transferred Genocide suspect Charles Bandora (from Norway) has not made such a request,
according to sources. Normally, the Ministry of Justice sets aside Rwf140 million each fiscal year to
facilitate lawyers who provide pro bono services to juvenile and indigent suspects.
Now officials reckon that this facility is under threat should government continue to pay the standard legal
fees in cases involving Genocide cases from the ICTR and other jurisdictions. The Minister of Justice,
Johnston Busingye, confirmed the government wanted a change in the arrangement, saying they were in
favour of a flat rate, other than the standard hourly fee of Rwf30, 000.
"Our primary objective is to ensure that the accused is accorded proper justice but we also have a
responsibility to ensure proper management of state funds. We need to strike a balance through
negotiations," said Busingye, who doubles as the Attorney General. But the minister hastened to add that
the matter will be settled amicably. "No case will be taken back. We will definitely find a solution to any
issues that may arise."
The executive secretary of Kigali Bar Association, Victor Mugabe, confirmed to The New Times that the
learned friends body was indeed in talks with government over the charges, saying they were open to the
latter's proposal. He said discussions centered on the need to come up with a flat fee, as opposed to the
current hourly charges.
"Whatever we will agree upon will be captured in the contracts the government signs with the individual
lawyers representing the suspects," he said. Analysts say a flat fee for an entire case might not only cut
back on the overall bill but would also help expedite the cases in this category.
Niyibizi, one of Uwinkindi's lawyers, said they were aware of the ongoing talks between the Ministry of
Justice and the bar association, adding that they were not against it. "We have heard there is a suggestion
for a lump sum fee and we are not against the idea," he told The New Times yesterday.
Uwinkindi, a former pastor in the Kanzenze area in Bugesera District, is charged with genocide,
conspiracy to commit genocide, extermination and crimes against humanity. The law related to the cases
transferred from ICTR and other jurisdictions generally provides for special treatment of such suspects,
including the requirement that they will appear before a special High Court chamber on first instance, and
will be detained in a special facility.

