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Prosecutor v. Brima, Kamara and Kanu (SCSL-2004-16-PT)

SPECIAL COURT FOR SIERRA LEONE

OFFICE OF THE PROSECUTOR
FREETOWN — SIERRA LEONE

THE PROSECUTOR
Against

ALEX TAMBA BRIMA also known as TAMBA ALEX BRIMA also known as GULLIT
BRIMA BAZZY KAMARA also known as IBRAHIM BAZZY KAMARA
also known as ALHAJI IBRAHIM KAMARA
AND
SANTIGIE BORBOR KANU also known as 55 also known as
FIVE-FIVE also known as SANTIGIE KHANU also known as SANTIGIE KANU also
known as S. B. KHANU also known as S.B. KANU also known as SANTIGIE BOBSON
KANU also known as BORBOR SANTIGIE KANU
(Case No. SCSL-2004-16-PT)

PROSECUTION’S MOTION FOR CONCURRENT HEARING OF EVIDENCE
COMMON TO CASES SCSL-2004-15-PT AND SCSL-2004-16-PT

I. INTRODUCTION

1. Pursuant Article 17 of the Statute of the Special Court, in particular paragraphs 2 and 4(c)
therein, and Rules 48(C), 54 and 73 of the Special Court’s Rules of Procedure and
Evidence, the Prosecution hereby files a motion for concurrent presentation of evidence
common to both the case of Prosecutor v. Sesay, Kallon and Gbao (SCSL-2004-15-PT) and
the case of Prosecutor v. Brima, Kamara and Kanu (SCSL-2004-16-PT).

II. BACKGROUND
2. On 9 October 2003, the Prosecution filed a motion for joinder, seeking to join in one trial the

six Accused individuals: Sesay, Kallon, Gbao, Brima, Kamara and Kanu.'

3. On 27 January 2004, the Trial Chamber refused to grant the joinder in the form applied for

by the Prosecution, but nonetheless ruled in favour of the principle of joinder, by ordering the

! Prosecution Motion for Joinder, filed 9 October 2003, in the following cases: Prosecutor Against Brima, SCSL-
2003-06-PT; Prosecutor Against Sesay, SCSL-2003-05-PT; Prosecutor Against Kallon, SCSL-2003-07-PT;
Prosecutor Against Gbao, SCSL-2003-09-PT Prosecutor Against Kamara, SCSL-2003-10-PT; Prosecutor Against
Kanu, SCSL-2003-13-PT.
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holding of two joint trials: one trial against the indictees who were former RUF members -
Accused Sesay, Kallon and Gbao; and the other trial against the indictees who were former

AFRC members - Accused Brima, Kamara and Kanu.?

4. The Chamber held that the interest of justice and the right of the Accused persons to a fair
and expeditious trial would be better protected by trying the former RUF members separately
from the former AFRC members, as opposed to trying all six indictees together, in light of
possible conflicts in defence strategy and potential mutual recriminations, between members

of the two groups.’

5. On 3 February 2004, the Prosecution filed an application for leave to file an interlocutory

appeal against the Trial Chamber’s decision of 27 January 2004, pursuant to Rule 73(B).*

6. On 13 February 2004, the Trial Chamber refused to grant the Prosecution leave to file an
interlocutory appeal, rejecting the Prosecution’s application on the grounds that it only
addressed the first out of two conditions stipulated in Rule 73(B), both of which must be met
in order to grant such leave. It did not therefore address the Prosecution’s argument of

“irreparable prejudice to a party”.’

7. On 11-14 March 2004 at the 5" Plenary the Rules of Procedure and Evidence of the Court
were amended by the Learned Judges by the inclusion of a new rule 48 (c) which for the first

time made provision for the concurrent hearing of witnesses.

8. On 26 April 2004, pursuant to the Trial Chamber’s “Order to the Prosecution to file
Disclosure materials and other materials in the preparation for the commencement of trial”
dated 1 April 2004, the Prosecution filed its witness lists showing the witnesses it intends to

call at the trial in this case and in the case of Prosecutor v. Sesay, Kallon and Gbao (SCSL-

* Prosecutor v. Sesay (SCSL-2003-05) and Prosecutor v. Brima (SCSL-2003-06) and Prosecutor v. Kallon (SCSL-
2003-07) and Prosecutor v. Gbao (SCSL-2003-09) and Prosecutor v. Kamara (SCSL-2003-10) and Prosecutor v.
Sesay (SCSL-2003-05) and Prosecutor v. Kanu (SCSL-2003-13), Decision and Order on Prosecution Motion for
Joinder, 27 Jan. 2004 (“Joinder Decision, 27 Jan. 2004”), para. 48.

* Joinder Decision, 27 Jan. 2004, paras. 41 and 46.

* Application for Leave to file an Interlocutory Appeal Against the Trial Chamber’s decision of 27 January 2004, 3
February 2004, filed both in Prosecutor v. Sesay, Kallon and Gbao, SCSL-2004-15-PT and in Prosecutor v. Brima,
Kamara and Kanu, SCSL-2004-16-PT (“Application for Leave to file an Interlocutory Appeal, 3 Feb. 2004”).

*Prosecutor v. Sesay, Kallon and Gbao, SCSL-2004-15-PT, Decision on Prosecution’s Application for Leave to File
an Interlocutory Appeal Against the Decision on the Prosecution Motion for Joinder, 13 Feb. 2004, para. 15;
Prosecutor v. Brima, Kamara and Kanu, SCSL-2004-16-PT, Decision on Prosecution’s Application for Leave to
File an Interlocutory Appeal Against the Decision on the Prosecution Motion for Joinder, 13 Feb. 2004, para. 18.
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2004-15-PT). That although the said lists are still tentative, a comparison shows that about
56% of the witnesses in this trial are the same witnesses in the case of the Prosecutor v.
Sesay, Kallon and Gbao (SCSL-2004-15-PT). The witness lists in both cases are annexed

hereto.

9. On 28 April 2004 whilst arguing a related matter at the Pre-Trial Conference, the Chamber
for the first time stated on record that the Chamber may be minded to commence the trial in
the matter of the Prosecutor v. Norman, Fofana and Kondewa SCSL-2004-14-PT together
with either the trial in Prosecutor v. Sesay, Kallon and Gbao (SCSL-2004-15-PT) or this
trial.

10. The Chamber also indicated that it will soon issue various orders fixing the commencement
dates of the said trials. The Prosecution hereby humbly urges the Trial Chamber to consider
the issues raised in this motion and take a decision on this motion before it seizes itself of the

matter in Prosecutor v. Sesay, Kallon and Gbao (SCSL-2004-15-PT) or this matter.

III. LEGAL PROVISIONS
11. Article 17, paragraph 2, entitles the Accused to a fair trial. Inherent to this notion is the
expeditious nature of such trial. Moreover, Article 17, paragraph 4(c), specifically enshrines

the right of the Accused to be tried without undue delay.

12. Rule 48(C) permits the Trial Chamber to order a concurrent hearing of witnesses common to
Accused persons who were separately indicted if they are accused of crimes committed in the

course of the same transaction. This rule provides:

(C) A Trial Chamber may order concurrent hearing of evidence common
to the trials of persons separately indicted or joined in separate trials and
who are accused of the same or different crimes committed in the course
of the same transaction. Such a hearing may be granted with leave of a

Trial Chamber pursuant to Rule 73.

IV. ARGUMENTS
13. The Prosecution hereby submits, that by granting this motion to conduct a concurrent hearing
of the testimonies of witnesses common to both the case of Prosecutor v. Sesay, Kallon and

Gbao (SCSL-2004-15) and the case of Prosecutor v. Brima, Kamara and Kanu (SCSL-2004-
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14.

15.

16.

17.

18.

16), the Trial Chamber will promote the rights of all six Accused individuals to a fair and
expeditious trial, enshrined in Article 17 paragraphs 2 and 4(C). The Prosecution further
submits that granting this motion is in the interest of justice and doing so will advance

judicial economy, consistency in jurisprudence and the credibility of the judicial process.

The Trial Chamber, in its decision of 27 January 2004, agreed that the Indictments charge all
six Accused persons with crimes committed in the course of the same “transaction”, and that
the factual allegations in the Indictments show a consistency between the crimes alleged
therein and the Prosecution’s theory that they were committed in furtherance, or were the

product, of a common criminal design.®

The Prosecution reasserts, in accordance with its submissions in the Status Conferences held
on 2-3 March 2004 and 8 March 2004 that the total number of witnesses it intends to lead in
both cases together, is presently estimated at 267. As many as 56% of these witnesses are
common to both cases. Hence, conducting two trials involves the calling of about one
hundred and fifty (150) witnesses twice, to testify before the Special Court at two different

occasions.

The Prosecution submits that the testimonies of these common witnesses will relate to
allegations pertaining to all six Accused in both cases, but will not directly implicate any of
the Accused persons in the commission of crimes. These testimonies could be characterized
as ‘crime base evidence’, which demonstrate the widespread and/or systematic nature of

certain acts.

The Prosecution emphasises that the measure requested in the present motion, neither
implicitly nor indirectly, entails the holding of a joint trial in which all six Accused will be
tried together. What is requested is merely the simultaneous presentation of evidence
common to both trials, evidence which as stated above, is more of a general nature and which

does not directly implicate the individual Accused persons.

International law acknowledges that concurrently presenting evidence pertaining to several

Accused individuals does not per se constitute a conflict of interests.” Moreover, the Trial

¢ Joinder Decision, 27 Jan. 2004, paras. 34, 37 and 38.
7 Prosecutor v. Kovacevic et al, IT-97-24-AR73, Decision on Motion for joinder of Accused and Concurrent
Presentation of Evidence, 14 May 1998 (“Kovacevic Decision on Joinder, 14 May 1998”).
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19.

20.

21.

22.

Chamber of the Special Court, in its decision of 27 January 2004, considered this notion to be
among the “specific principles on the question of joinder” that were established in the

jurisprudence of the ICTY and ICTR, and explicitly endorsed this principle.®

It is further submitted that the concurrent presentation of evidence common to both cases

would only apply to the Prosecution witnesses, and only to crime base witnesses.

The Prosecution submits that problems in connection with conflicting defence strategies or
mutual recriminations between the two groups of indictees are not likely to arise, in light of
the nature of the testimonies which will be heard in the concurrent presentation, as discussed
in paragraph 12 above, and particularly in light of the absence of evidence implicating the
individual Accused. The evidence presented in the concurrent hearing would merely
demonstrate commission of crimes by persons allegedly subordinate or acting in concert with
the Accused individuals, while any evidence which goes to prove the criminal responsibility
of the Accused individuals under Article 6(1) and under Article 6(3), will be presented

separately during the course of the two separate trials.

Moreover, the Defence has in its possession redacted statements made by Prosecution
witnesses and will soon receive from the Prosecution a summary of the facts on which each
witness will testify and the points in the indictment on which each witness will testify, in
accordance with Rule 73 bis. Furthermore, the identity of, as well as the full statements
made by, the Prosecution witnesses will be revealed to the Defence forty two days before the
appearance of such witnesses, pursuant to the Trial Chamber’s various witness protection
decisions. Hence, if in the view of the Defence, due to risks of mutual recriminations, or
conflicts in defence strategies, the examination of a certain witness may adversely affect
either the rights of the Accused or the interest of justice, the Defence could apply to the
Chamber for a severance of the hearing of that particular witness from the concurrent

presentation of common evidence.

The Prosecution submits that enabling the examination of Prosecution witnesses common to
both cases to take place only once will not only expedite the proceedings in both cases and
thereby protect the rights of the Accused under Article 17 to a fair and expeditious trial, but

will also promote the credibility of the judicial process and jurisprudential consistency. This

8 The Prosecutor v. Issa Hassan Sesay, SCSL-2003-05-PT, Joinder Decision, 27 Jan. 2004, paras. 28-29.
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23.

24,

is because, if the same judges twice assess the credibility of testimony given by the same
witnesses, in two separate trials, on essentially the same evidence, their second assessment
may appear to be influenced by the first assessment, thereby undermining the credibility of
the judicial process, contrary to the interest of justice.” If a second Trial Chamber is
established and a separate bench of judges sit on the second trial, these judges will hear
essentially the same evidence as the first, but may then render contradictory or inconsistent
decisions regarding the credibility and weight of the same evidence adduced by the same

witnesses in the first trial, thereby compromising jurisprudential consistency.

Furthermore, by granting this motion, the Trial Chamber will eliminate the possibility of
witnesses appearing in one trial, but due to security related and other reasons, will become
unable or unwilling to appear in the subsequent trial, thus hindering the ascertainment of
truth and possibly prolonging the trial. Granting this motion will also operate to reduce
costs, logistical undertakings and security risks to witnesses, as well as to enhance judicial

economy by minimising trial days substantially.

RELEVANT CASE LAW
The Prosecution submits that there is limited case law on this issue which are factually
distinguishable from this case. In Kovacevic, the ICTY Trial Chamber refused to grant the
Prosecution’s motion to join the hearing of witnesses common to three separate trials.' In
that case, a request was made to join the hearings of all the evidence relating to three
different cases involving three different indictments. These indictments altogether charged
four different Accused with crimes related to two different crime bases, to one of which two
out of the four accused individuals had no connection. In the ICTY Chamber’s view,
granting this request would have effectively been equivalent to joining the trials, which was a
consequence it was not prepared to approve. The ICTY Trial Chamber also found that
granting the motion will lead to conflict of interests between the individuals Accused in
conducting their defence, thereby causing serious prejudice to all the individuals Accused.
Moreover, since the case against one of the individuals Accused had already been postponed

once, the ICTY Chamber found that this individual’s right to an expeditious trial would be

® Prosecutor v. Delalic, 1T-96-21, Decision on Motions for Separate Trial Filed by the Accused Zejnil Delalic and
the Accused Zdravko Mucic, 25 September 1996, para. 7
1% Kovacevic Decision on Joinder, 14 May 1998.
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25.

26.

27.

28.

violated by a decision to join the evidence hearings. The Chamber also opined that
conducting two trials simultaneously is impractical since it may result in “confusion of the

issues and evidence”.!!

The Prosecution submits that the present motion is distinguishable from the motion made in
Kovacevic. First, the measure requested in the present motion enshrines the concept of two
separate trials, by emphasising that only within the restricted period of time, during which the
testimony of common witnesses will be heard, would the trials effectively ‘merge’ and be
heard together. Secondly, the concurrent hearing requested in Kovacevic regarded evidence
relating to four Accused persons who were not charged with the same crimes committed in
the same locations, in contrast to the circumstances of the case at bar. Thirdly, the request in
Kovacevic was for a concurrent hearing of all the evidence relating to the three cases. Not
only is this an important distinguishing element from the instant case, but it also explains the
fact that the ICTY Trial Chamber deemed the granting of the request equal to ordering a
joinder of the trials. Lastly, in the instant case, as opposed to the situation in Kovacevic, the
risk of a concurrent hearing resulting in “confusion of the issues and evidence” does not
exist, as the two separate trials will most probably be conducted simultaneously (and even
possibly before the same Trial Chamber), and since the factual allegations and the crimes

charged are the same in the case of all six individuals Accused.

In another ICTY case, the Prosecution made a similar request which was also rejected. This
request was to join the hearing of evidence common to both the case against Brdanin and

Talic and the case against Stakic."

However, in that case, in contrast to the instant case, the Indictments did not charge all the
Accused individuals in both cases with the exact same crimes; nor were the two Indictments

based on the precise same factual allegation.

The ICTY Trial Chamber refused to grant the motion since the first trial was due to
commence, while the second, because of budgetary problems was not scheduled to start until
a later point in time. Further, the ICTY Chamber noted that the “Office of the Prosecutor

mentioned the possibility of applying for a joinder of the two cases”, a factor which may

'" Kovacevic Decision on Joinder, 14 May 1998, para. 10.
12 Prosecutor v. Brdanin (orse Brdjanin), Talic and Stakic, 1T-99-36-PT& IT-97-24-PT, Decision on Prosecution’s
Motion for a Joint Hearing, 11 Jan. 2002.
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29.

have been taken into account in refusing to grant the motion. That case is distinguished from
the instant case, in that the two trials before the Special Court may be scheduled to
commence at the same time. Additionally, in the instant case, a request for a joint trial
against all six Accused was already dealt with, and therefore no longer remains a
consideration which the Chamber need take into account at this point in deciding on the

present motion.

SUMMATION
The Prosecution respectfully submits that the Trial Chamber should grant the present motion

in light of the following considerations:
(a) all six Accused are charged with crimes which are part of the same “transaction”;

(b) both Indictments are based on the same facts and charge all six Accused with the same
crimes;

(c) the factual allegations in the Indictments show a consistency between the crimes charged
therein and the Prosecution’s theory that they were committed in furtherance, or were the

product, of a common criminal design;

(d) concurrent presentation of evidence common to both cases does not constitute a conflict

of interests;

(e) concurrent presentation of evidence common to both cases would apply only to the

Prosecution witnesses;

(f) evidence presented at the concurrent hearing would not directly implicate the Accused
individuals in the commission of crimes, but rather, would only relate to acts of others

than the Accused individuals;

(g) any prejudice caused to the individual Accused persons would not be substantial and

would be outweighed by the following factors:

(i) many Prosecution witnesses have already expressed some fear about testifying, and
will most likely not be willing to testify in a subsequent trial, a factor jeopardizing the

fairness of the trial and the promotion of the search for truth;

(i) hearing the same witnesses twice, in two separate trials, on essentially the same
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evidence and by the same panel of judges will jeopardize the principle of a fair trial,
since the appearance that the judges would have already assessed the credibility of the
evidence when conducting the second hearing would undermine the credibility of the

judicial process as a whole and would be contrary to the interest of justice;"

(iii) if a second Trial Chamber is established and a separate bench of judges sit on the
second trial, these judges will hear essentially the same evidence as the first, but may
then render contradictory or inconsistent decisions regarding the credibility and
weight of the same evidence adduced by the same witnesses in the first trial, thereby
undermining the credibility of the judicial process and compromising jurisprudential

consistency;

(iv) since calling the same Prosecution witnesses to testify twice on the same events
subjects them to cross-examination twice on the same evidence, which is not the case
with regards to Defence witnesses, and also since the Defence in the second trial will
be provided with two opportunities to hear Prosecution witnesses in direct
examination and prepare for cross-examination whilst the Prosecution will only have
one opportunity with Defence witnesses, the principle of equality of arms is
compromised by placing the Prosecution at a substantial disadvantage vis-a-vis the

Defence in the second trial;"

(v) since the Prosecution, in general, intends to lead against all six Accused essentially
the same evidence, calling the same witnesses twice means that most of the
Prosecution witnesses will testify twice to the exact same events, in contradiction to

the principle of judicial economy;

(vi) hearing the same witnesses twice in two trials will considerably increase the risk to

their security and undermine the efficiency of witness protection measures; and

(vii) appearance of the same Prosecution witnesses in two trials requires their prolonged
stay in the witness protection program, presenting overwhelming financial costs and

severe logistical implications for the Witness and Victims Support Unit.

¥ Prosecutor v. Delalic, IT-96-21, Decision on Motions for Separate Trial Filed by the Accused Zejnil Delalic and
the Accused Zdravko Mucic, 25 September 1996, para. 7
1 prosecutor v. Tadic, IT-94-01, Judgement, 15 July 1999, para. 48.
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30. The Prosecution also notes that plans for a second Trial Chamber are well advanced. In view

31.

of the fact that there might be four trials, to wit, the Prosecutor v. Sesay, Kallon and Gbao
(SCSL-2004-15-PT), Prosecutor v Norman, Fofana and Kondewa (SCSL-2004-14-PT),
Prosecutor v. Taylor (SCSL-2003-01) and this case. It is expected that each Chamber will
deal with two cases. For the reasons advanced in this motion, the Prosecution therefore urges
the Trial Chamber not to assign the said cases to two different Trial Chambers before ruling

on the merits of this motion.

Considering the representations made by Counsel for RUF and AFRC at the Pre-Trial
Conference that they will not be ready for trial until the end of June or the beginning of July
at the earliest, the Prosecution submits that this motion will not delay the beginning of these
trials and should not hinder the Chamber from fixing a date for trial, without assigning it to a
specific Chamber, in order for the Prosecution to fulfil its disclosure obligation of unredacted

materials

V1. CONCLUSION

32. The Prosecutor submits that for the foregoing reasons, the Trial Chamber should grant the

33.

For the?rosecutiqn,/

Prosecution’s present motion and order, pursuant to Rule 48(C), that one hearing be held
where evidence common to both the case of Prosecutor v. Sesay, Kallon and Gbao (SCSL-
2004-15-PT) and the case of Prosecutor v. Brima, Kamara and Kanu (SCSL-2004-16-PT)

will be presented concurrently.

The Prosecution respectfully request that this motion be dealt with expeditiously and a ruling

on the same before the Trial Chambers is seized of this or any other matter.

Done in Freetown, on this 30 April 2004.

/

E

=

/,/%, (,/ 7

Lué Coté Robert Petit

Chief of Prosecution Senior Trial Attorney
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Annex 1
Prosecutor v. Kovacevic et al, IT-97-24-AR73, Decision on Motion for joinder of Accused

and Concurrent Presentation of Evidence, 14 May 1998.
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IN THE TRIAL CHAMBER

Before: Judge Richard May, Presiding
Judge Antonio Cassese
Judge Florence Ndepele Mwachande Mumba
Registrar: Mrs. Dorothee de Sampayo Garrido-Nijgh
Decision of: 14 May 1998
PROSECUTOR
V.
MILAN KOVACEVIC,

MIROSLAYV KVOCKA, MLADEN RADIC, and ZORAN ZIGIC,
ZORAN ZIGIC a.k.a "Ziga"

DECISION ON MOTION FOR JOINDER OF ACCUSED AND CONCURRENT
PRESENTATION OF EVIDENCE

The Office of the Prosecutor:

Mr. Michael Keegan
Ms. Brenda Hollis
Ms. Ann Sutheriand

Counsel for the Accused:

Mr. Dusan Vucicevic and Mr. Anthony D’ Amato for Milan Kovacevic
Mr. Veljko Gubrina for Mladen Radic

Mr. M. Krstan Simic and Ms. Slavica Grahovac for Miroslav Kvocka
Mr. Simo Tosic for Zoran Zigic

I. INTRODUCTION

1. Pending before this Trial Chamber of the International Criminal Tribunal for the former Yugoslavia
("the International Tribunal") is a Motion for Joinder of Accused and Concurrent Presentation of
Evidence ("Motion for Joinder") filed by the Office of the Prosecutor ("Prosecution”) on 22 April 1998.
Defence counsel for the accused Milan Kovacevic filed a Reply and an appended Motion on 1 May
1998, seeking "bifurcation” of the trial of Milan Kovacevic. Also on 1 May 1998, Defence counsel for
Mladen Radic filed a Brief in response. The Prosecution filed a Response to the Defence Motion for a

http://www.un.org/icty/kovacevic/trialc2/decision-e/80514MS2.htm 3/31/2004
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"Bifurcated" Trial on 7 May 1998. Defence counsel for Zoran Zigic filed a Response to the Motion for
Joinder on 8 May 1998, whereas Defence counsel for Miroslav Kvocka filed its response on 11 May
1998.

The Trial Chamber heard oral argument on 11 May 1998 at which time the Trial Chamber refused the
Motion for Joinder in an oral decision, reserving the written decision to a later date.

THE TRIAL CHAMBER, HAVING CONSIDERED the written submissions and oral arguments of
the parties,

HEREBY ISSUES ITS WRITTEN DECISION.

I1. SUBMISSIONS
2. In its Motion for Joinder the Prosecution makes the following requests:

(a) to join the trials of the accused Zoran Zigic, Miroslav Kvocka, and Mladen Radic
pursuant to Article 20, paragraph 1, of the Statute of the International Tribunal and Rules 48
and 75 (A) of the Rules of Procedure and Evidence;

(b) that there be concurrent presentation of evidence against all four accused pursuant to
Rules 54 and 75 (A) (and as a practical matter, that these cases therefore be heard by the
same Trial Chamber).

3. The Prosecution argues that:

(a) each of the indictments against the accused Zoran Zigic, Miroslav Kvocka, and Mladen
Radic concerns crimes committed in the Omarska camp; Milan Kovacevic as their superior
is also charged with responsibility for these crimes, as well as the crimes alleged against
Zoran Zigic relating to Keraterm camp, under Article 7, paragraph 3, of the Statute;

(b) evidence against Zoran Zigic of crimes committed in the Keraterm camp and evidence
against Milan Kovacevic of crimes committed in the Prijedor area prior to the establishment
of the camps, constitute proof of a widespread or systematic attack against the civilian
population which is relevant to charges under Article 5 of the Statute against the accused
Zoran Zigic, Miroslav Kvocka, and Mladen Radic; all these crimes are part of the "same
transaction” (ethnic cleansing) under Rule 48;

(¢) all the indictments are therefore based on the same facts, and as the trial process is a
search for the truth, the facts revealed in the process of concurrent presentation of evidence
are relevant to all the accused;

(d) the concurrent presentation of evidence would apply only to the Prosecution case;

(e) any prejudice caused to the accused, including the delay caused to the trial of Milan
Kovacevic, would not be substantial, and would be outweighed by the following

http://www.un.org/icty/kovacevic/trialc2/decision-¢/80514MS2.htm 3/31/2004
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considerations;

(1) separate trials would have adverse consequences on the health, welfare, and

security of Prosecution witnesses, and could result in the Prosecution losing
crucial witnesses for subsequent prosecutions;

(i1) separate trials would have an adverse effect on the rights of all four accused
to be tried expeditiously under Article 20, paragraph 1, of the Statute;

(ii1) the concurrent presentation of evidence in these trials is the most efficient
use of the resources of the International Tribunal and therefore in the interest of
judicial economy.

4. Defence counsel for the accused Milan Kovacevic opposes the Motion for Joinder on the following
grounds:

(a) as the crime of genocide with which Milan Kovacevic is charged differs from the
crimes alleged against the other accused (and the relevant evidence differs), the
concurrent presentation of evidence against all four accused would lead to a conflict
of interest in their defence strategies, which would substantially prejudice the accused
in their right to a fair trial. Such a conflict would constitute a ground for separation of
trials under Rule 82 (B);

(b) the concurrent presentation of evidence would lead to further delay in the trial of
Milan Kovacevic, thus violating his right to an expeditious trial,

(c) the Prosecutor's argument that Milan Kovacevic was the superior of the other
defendants and therefore bears responsibility for their crimes under Article 7,
paragraph 3, is a mere assertion, unsupported by proof;

(d) the important concerns for the health, welfare and security of victims and
witnesses, the rights of the accused to an expeditious trial, and judicial economy
could be redressed by a "bifurcation” of the trial of Milan Kovacevic, so that
witnesses could give evidence in one trial in the morning and the other in the
afternoon;

(e) such a "bifurcation" would be consistent with the fact that Milan Kovacevic is not
charged with any alleged atrocities that took place within the camps.

5. Defence counsel for Mladen Radic, Miroslav Kvocka, and Zoran Zigic also oppose the Motion for
Joinder:

(a) Defence counsel for Mladen Radic states that he had not received all the supporting
materials in the native language of the accused, and therefore cannot state his position
further at this time;
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(b) Defence counsel for Miroslav Kvocka opposes the Motion for Joinder on these grounds:

(1) this situation is not covered by Rule 48 since there is no question of joining
the indictments, nor is it covered by Rule 54;

(ii) protection of victims and witnesses is enhanced by separate trials;

(i11) the accused Miroslav Kvocka's position is a specific one; it bears no
relation to that of the accused Zoran Zigic and Milan Kovacevic;

(1v) arguments of expediency and efficiency cannot justify the violation of the
right of the accused to a fair trial;

(c) Defence counsel for Zoran Zigic also states he has not received the supporting materials,
and at the hearing of 11 May 1998 commented that

(1) joinder of trial without joinder of indictments would be an irregular
procedure;

(i1) since there is no complete overlap of witnesses, it would in fact be
beneficial to have separate trials;

(iii) judicial economy is not a valid reason to join trials.
6. The Prosecution responds by arguing:

(a) the supporting materials have all been handed over to the respective Defence counsel in
English;

(b) Defence counsel for Milan Kovacevic is under a basic misapprehension of the
indictment against Milan Kovacevic when stating that crimes committed in Omarska are not

relevant, as the indictment charges Milan Kovacevic not just with planning genocide, but
with complicity in genocide under Article 7, paragraph 1 and Article 7, paragraph 3;

(¢c) concerns for the protection of victims and witnesses would not be met by

the "bifurcation" of the trial of Milan Kovacevic as they would still be required to testify
twice.

ITI. APPLICABLE LAW
7. Both sides rely on Article 20, paragraph 1, of the Statute, which states:
The Trial Chambers shall ensure that a trial is fair and expeditious and that

proceedings are conducted in accordance with the rules of procedure and evidence,
with full respect for the rights of the accused and due regard for the protection of
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victims and witnesses.

8. The Prosecution argues joinder of trial would be pursuant to Rule 54, and provided for in Rule 48
which states:

Persons accused of the same or different crimes committed in the course of the same
transaction may be jointly charged and tried.

The Prosecution also relies on Article 22 in conjunction with Rule 75 (A). Article 22 provides:

The International Tribunal shall provide in its rules of procedure and evidence for the
protection of victims and witnesses. . . .

Rule 75 (A) states:

A Judge or a Chamber may, proprio motu or at the request of either party, or of the
victim or witness concerned, or of the Victims and Witnesses Unit, order appropriate
measures for the privacy and protection of victims and witnesses, provided that the
measures are consistent with the rights of the accused.

9. The Defence counsel for Milan Kovacevic argues that Rule 82 (B) was drafted with this situation in
mind, as it states:

The Trial Chamber may order that persons accused jointly under Rule 48 be tried
separately if it considers it necessary in order to avoid a conflict of interests that
might cause serious prejudice to an accused, or to protect the interests of justice.

IV. REASONS

10. At the hearing of 11 May 1998, the Trial Chamber rejected the Motion for Joinder. Its reasons for
doing so are set out below.

(a) The practical effect of the course proposed by the Prosecution would be to order joint
trials. At the moment the four accused appear in three indictments. Therefore to order the
concurrent presentation of evidence would be to order a joint trial of all four accused. In the
view of the Trial Chamber, such a course is not justified in the circumstances before it in
this case, for the following reasons.

(b) The Trial Chamber recognises that some victims and witnesses called to give evidence
suffer hardship thereby, and has well in mind its duty to protect witnesses. On the other
hand, pursuant to Article 20, paragraph 1, the accused have the right to a fair and
expeditious trial. Rule 75 (A) specifies that any measures for protection of witnesses may
only be ordered if they are consistent with the rights of the accused. The Trial Chamber
considers that the course requested by the Prosecution may endanger the rights of all the
accused to a fair trial, because it may lead to conflict of interests between the accused in
conducting their defence. Such conflict would cause serious prejudice to all the accused.
Rule 82 (B) empowers a Trial Chamber to separate trials if "it considers it necessary in
order to avoid a conflict of interests that might cause serious prejudice to an accused . . .".
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Had the four accused been jointly indicted in this case, the Trial Chamber would have had
to consider separating their trials.

(c) Furthermore, to allow this Motion for Joinder would result in a violation of the right of
the accused Milan Kovacevic to an expeditious trial (his trial already having been
postponed from 11 May 1998). This violation is not justified by the argument that joinder
may expedite the trials of the other accused.

(d) Since the proposed course of action might cause substantial prejudice to the accused, as
well as infringing the right of the accused Milan Kovacevic to be tried without undue delay,
the Trial Chamber finds that arguments of judicial economy are no longer relevant. The
Trial Chamber also takes the view that it is impractical for it to conduct two trials at the
same time; this would be liable to lead to confusion of the issues and evidence.

11. The Trial Chamber need not rule at this stage on the Motion for a "Bifurcated" Trial. Nothing in

the present ruling is intended to discourage compromise between the parties on how to conduct
the trials in a manner which will minimise the potential hardship to witnesses.

V. DISPOSITION

For the foregoing reasons
PURSUANT TO RULES 54 AND 73;

THE TRIAL CHAMBER REFUSES the Prosecution's Motion for Joinder of Accused and Concurrent
Presentation of Evidence of 22 April 1998 to this extent:

1. The request for the concurrent presentation of evidence against all four accused, with the suggestion
that these cases all be heard by the same Trial Chamber, is rejected.

2. The request for the two indictments against the accused Zoran Zigic, Mladen Radic, and Miroslav

Kvocka to be tried together is adjourned, as it is not a matter for this Trial Chamber to determine, but for
the Trial Chamber which will try those accused.

Done in English and French, the English text being authoritative.

Richard
May

Presiding
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Judge

Dated this 14th day of May 1998

At The Hague
The Netherlands
[Seal
of
the
Tribunal]
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IN THE TRIAL CHAMBER

Before: Judge Gabrielle Kirk McDonald, Presiding
Judge Ninian Stephen
Judge Lal C. Vohrah

Registrar: Mrs. Dorothee de Sampayo Garrido-Nijgh

Decision of: 25 September 1996

PROSECUTOR
v.

ZEJNIL DELALIC
ZDRAVKO MUCIC also known as "PAVO"
HAZIM DELIC
ESAD LANDZO also known as "ZENGA"

DECISION ON MOTIONS FOR SEPARATE TRIAL FILED BY THE ACCUSED ZEJNIL
DELALIC AND THE ACCUSED ZDRAVKO MUCIC

The Office of the Prosecutor:

Mr. Eric Ostberg Ms. Teresa McHenry

Counsel for the Accused:

Ms. Edina Residovic, for Zejnil Delalic

Mr. Branislav Tapuskovic, for Zdravko Mucic
Mr. Salih Karabdic, for Hazim Delic

Mr. Mustafa Brakovic, for Esad Landzo

I. INTRODUCTION

Pending before this Trial Chamber of the International Tribunal for the Prosecution of Persons

*
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Responsible for Serious Violations of International Humanitarian Law Committed in the Territory of
Former Yugoslavia since 1991 ("International Tribunal") is a Preliminary Motion filed pursuant to Rules
72 and 73 of the Rules of Procedure and Evidence of the International Tribunal ("Rules") on behalf of
one of the accused, Zdravko Mucic, on 24 May 1996, seeking a separate trial from two of the co-
accused, Hazim Delic and Esad Landzo. On 5 June 1996 the co-accused Zejnil Delalic also filed a
Motion for A Separate Trial (together referred to as "the Motions"). The Office of the Prosecutor
("Prosecution") filed its Responses to the Motions on 6 and 28 June 1996. On 18 June 1996 the Trial
Chamber ordered the two co-accused, Hazim Delic and Esad Landzo, to respond to the Motions and
Replies were filed on 18 and 16 July 1996, respectively. The Prosecution responded to these Replies on
19 July 1996.

On 2 August 1996 the Trial Chamber heard oral argument from counsel for the four accused and for the
Prosecution on the Motions. The Decision on those Motions was reserved to a later day.

THE TRIAL CHAMBER, HAVING CONSIDERED the written and oral submissions of the parties,
HEREBY ISSUES ITS DECISION.

I1. DISCUSSION

1. The Rules relevant to these Motions are Rule 48, read in the light of the definition of "transaction" in
Rule 2, and Rule 82, in particular, Sub-rule (B). These provisions read as follow:

Rule 48
Joinder of Accused

Persons accused of the same or different crimes committed in the course of the same
transaction may be jointly charged and tried.

Rule 82

Joint and Separate Trials

(B) The Trial Chamber may order that persons accused jointly under Rule 48 be tried
separately if it considers it necessary in order to avoid a conflict of interests that might
cause serious prejudice to an accused, or to protect the interests of justice.

2. The accused properly have been jointly charged with a variety of crimes in the one indictment in
accordance with Rule 48, since the acts that were alleged to have to have been committed are part of the
same transaction within the meaning of Rule 2. Only if this Trial Chamber considers that under Sub-rule
82(B) it is "necessary in order to avoid a conflict of interests that might cause serious prejudice to an
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accused, or to protect the interests of justice” may it order that persons accused jointly be tried
separately. There is no provision in the Rules for separate trial of distinct issues arising in the one
indictment.

3. Neither in written submissions nor in oral argument has it been established that any conflict of
interests such as is referred to in the first limb of Sub-rule 82(B) will arise if the accused are tried
together in one joint trial, still less that, as a result of any such conflict, there might be caused serious
prejudice to any accused. Before referring to the second limb in Sub-rule 82(B), the protection of the
interests of justice, the submissions, written and oral, of the accused may be summarised as follow:

(a) The accused Zejnil Delalic

In his motion reliance was placed upon the principle of individual responsibility and on an accused’s
right to equality before the International Tribunal. It was said that the presentation at his trial of evidence
against other accused charged as direct perpetrators will result in serious prejudice to him. In addition,
much was said regarding the appropriateness of a separate trial of this accused concerned solely with the
question of whether he was ever in a position of superior authority such as would involve him in
command responsibility.

However, neither in the written motion nor in oral argument was any question of conflict of interests
established, though in argument the fact that all accused would be obliged to be present when evidence
that did not concern all of them was given was said to give rise to a conflict of interests. Whatever
degree of inconvenience this may involve is no such matter of conflict of interests with which Sub-rule
82(B) is concerned.

As it developed in argument, what this accused was seeking was not so much a separate trial on the
present indictment but rather a preliminary and separate trial confined to the sole issue of command
responsibility, a procedure which, as stated above, is not contemplated in the Rules of this International
Tribunal.

(b) The accused Zdravko Mucic

In his written motion no conflict of interests was alleged and in oral argument his counsel did not in fact
oppose a joint trial.

(¢) The accused Hazim Delic

Having initially stated that he did not seek a separate trial, this accused in his motion now seeks not one
separate trial but, like the accused Zejnil Delalic, a preliminary and separate trial confined to the
question of his command responsibility and a second trial concerned with acts allegedly committed by
him personally.

In argument this was elaborated on and counsel added that there was no objection to this accused being

jointly tried with the accused Esad Landzo in the second of the two trials proposed. Neither in argument
nor in the written motion is any question of conflict of interest suggested.

(d) The accused Esad Landzo
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This accused also initially did not seek a separate trial but in his motion now does so and in argument
objected to being tried jointly with Zejnil Delalic and Zdravko Mucic, though not with Hazim Delic.
Neither in the motion nor in oral argument was any question of conflict of interests established.

4. In view of the foregoing and the absence of any conflict of interests, the only remaining ground upon
which any separate trial might be ordered in accordance with Sub-rule 82(B) would be that of it being
necessary to do so in order to protect the interests of justice.

5. In fact, to grant separate trials would be contrary to the interests of justice. Were each of the motions
of Zejnil Delalic, Hazim Delic and Esad Landzo granted, the result would be at least three, perhaps
more, distinct trials: one or perhaps two (depending on the outcome of the first) for Zejnil Delalic, one
for Hazim Delic and perhaps a second (depending again on the outcome of the first) jointly with Esad
Landzo and one for Zdravko Mucic, which could perhaps be a joint trial with some other accused.

6. It was said on behalf of the accused that there would be great delay and complexity involved in a joint
trial; in fact the separate trials which have been sought would in toto be likely to involve much greater
delay, at least for those unfortunate enough not to be the first to be tried. They would also mean
considerable repetition of evidence, not only in the trials of different accused but even, according to the
Prosecution, in cases where two distinct trials of the same accused became necessary as a possible
outcome of the orders sought by both Zejnil Delalic and Hazim Delic. What all this would involve for
witnesses, for the Prosecution and, indeed, for the functioning of the International Tribunal and the
disposition of other cases, is so obvious as to need no exposition.

7. However, these considerations apart, the interests of justice are in any event clearly best served by one
joint trial. The Prosecution submits that the evidence of almost all the witnesses it intends to call will be
relevant to the case against each of the four accused; this may also prove to be so in the case of
witnesses called by the several accused, should they chose to offer evidence. Accordingly, separate trials
would involve much duplication of testimony and great hardship for already traumatised witnesses.
Moreover, separate trials would, in this International Tribunal, where a bench of three Judges are triers
of both fact and law, present especial difficulties. The Judges would have to hear the same witnesses
giving the same testimony on at least two, and probably more, occasions and on each occasion would
have to try to consider the evidence with minds unaffected by their prior conclusions regarding that
evidence reached on earlier occasions. In sum, to grant the separate trials that are sought would, in the
opinion of this Trial Chamber, be distinctly adverse to the interests of justice.

8. Although Sub-rule 82(B) entitles accused who have been jointly charged to separate trials upon a
proper showing, and provides for no other alternative, some reference should be made to the quite
different proposal urged on behalf of several of the accused that there be preliminary separate trials
confined to the single issue of command responsibility. Perhaps this would result in a speedier outcome
than will a joint trial, at least for the first two accused who might be tried in this way, but only if they
were to succeed in establishing the absence of command responsibility. It might, however, even in that
event, mean greater delay in the trial of the other accused and would certainly mean very considerably
greater delay, not to mention extraordinary hardship and disruption to witnesses, were command
responsibility established.

9. This apart, the arguments of the accused proceed very much upon the footing that the issues involved
in command responsibility may be disposed of relatively simply and hence speedily. This the
Prosecution contests. Only the outcome of such trials would determine in retrospect who was right; but
if, as the Prosecution asserts, most of the intended prosecution witnesses will give evidence going to
both command responsibility and to direct liability, the likelihood of speedy disposition of the command
responsibility issue seems slight. It must be appreciated that the issue of command responsibility is
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unlikely to turn upon mere proof of the holding or not holding of some particular office.
10. In all the circumstances this Trial Chamber concludes that, for the foregoing reasons, it should refuse
to make any orders for separate trial pursuant to Sub-rule 82(B); the accused have been properly joined
and no showing of a conflict of interests has been made nor any prejudice to the interests of justice. It
also concludes, for the reasons stated, that it should not make any orders for some form of preliminary

determination of the issue of command responsibility.

III. DISPOSITION

FOR THE FOREGOING REASONS,

THE TRIAL CHAMBER, PURSUANT TO RULE 82,

HEREBY UNANIMOUSLY DENIES the Motions.

Done in English and French, the English text being authoritative.

Gabrielle
Kirk
McDonald

Presiding
Judge

Dated this twenty-fifth day of September 1996

At The Hague

The Netherlands
[Seal
of

the
Tribunal]
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Decision of:
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Judge Wolfgang Schomburg, Presiding Judge
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11 January 2002

THE PROSECUTOR

Y.

RADOSLAYV BRDANIN

MOMIR TALIC

and

MILOMIR STAKIC

DECISION ON PROSECUTION’S MOTION FOR. A JOINT HEARING

The Office of the Prosecutor:

Ms. Joanna Korner
Mr. Andrew Cayley
Ms. Susan Somers

Counsel for Accused Radoslay Brdanin:

Mr. John Ackerman
Ms. Milka Maglov

Counsel for Accused Momir Tali¢:

Mr. Xavier De Roux
Mr. Michel Pitron

Counsel for the Accused Stakic:

Mr. Branko Lukid .
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TRIAL CHAMBER I of the International Tribunal for the Prosecution of Persons Responsible for
Serious Violations of International Humanitarian Law Committed in the Territory of the Former
Yugoslavia since 1991 (hereafter “International Tribunal”),

BEING SEISED of the “Prosecution’s Motion for a Joint Hearing of evidence common to the
cases of Prosecutor v. Brdanin and Talic and Prosecutor v. Milomir Stakic”, dated 8 January 2002
(hereafter “Motion”);

NOTING that the Motion, pursuant to Article 20(1) of the Statute of the International Tribunal
(hereafter “the Statute™), and Rules 54 and 73 of the Rules of Procedure and Evidence (hereafter
“the Rules”), requests a joint hearing of evidence with regard to witnesses who are due to give
evidence in both cases, relating to the same events that have taken place in the municipality of
Prijidor;

NOTING that at the same time, the Office of the Prosecutor mentioned the possibility of applying
for a joinder of the two cases;

NOTING the “Réponse 4 la Requéte du procureur aux fins d’obtenir la présentation simultanée des
éléments de preuve communs aux affaires le procureur c. Brdjanin et Talic et le procureur c.
Stakic” filed by the accused Momir Tali¢ arguing that the granting of the Motion would infringe
upon the requirements of Article 20 (1) of the Statute and the rights of the accused;

CONSIDERING that the trial of Prosecutor v. Brdanin and Talic is due to commence on 21
January 2002 and that it is not in the interest of justice to delay the start of this trial;

CONSIDERING that a joinder would inevitably delay the start of the case of Prosecutor v.
Brdanin and Talic;

CONSIDERING FURTHER the fact that, due to budgetary problems the trial of Prosecutor v.
Milomir Stakic cannot start according to the envisaged court schedule of the International Tribunal,
there is no basis for a joint hearing;

FOR THE FOREGOING REASONS

PURSUANT TO Article 20(1) of the Statute and Rules 54 and 73 of the Rules of Procedure and
Evidence of the International Tabunal;

HEREBY DISMISSES THE MOTION.

Done in both English and French, the English version being authoritative.

/ﬁ/ . »jx,é\,‘ m,wjuﬂ\)

Wolfgang Schomburg
Presiding Judge

Done this eleventh day of January 2002
At The Hague,
The Netherlands

[Seal of the Tribunal]
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IN THE APPEALS CHAMBER

Before:

Judge Mohamed Shahabuddeen, Presiding
Judge Antonio Cassese

Judge Wang Tieya

Judge Rafael Nieto-Navia

Judge Florence Ndepele Mwachande Mumba

Registrar:
Mrs. Dorothee de Sampayo Garrido-Nijgh

Judgement of: 15 July 1999
PROSECUTOR
V.

DUSKO TADIC

JUDGEMENT

The Office of the Prosecutor:

Mr. Upawansa Yapa
Ms. Brenda J. Hollis
Mr. William Fenrick
Mr. Michael Keegan
Ms. Ann Sutherland

Counsel for the Appellant:

Mr. William Clegg
Mr. John Livingston

I. INTRODUCTION

A. Procedural background

1. The Appeals Chamber of the International Tribunal for the Prosecution of Persons Responsible for
Serious Violations of International Humanitarian Law Committed in the Territory of the Former
Yugoslavia since 1991 ("International Tribunal” or "Tribunal") is seised of three appeals in relation to

the Opinion and Judgment rendered by Trial Chamber IIL on 7 May 1997 in the case of
The Prosecutor v. Dusko Tadic, Cass No.: IT-94-1-T ("Judgement")z and the subsequent Sentencing
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1. Applicability of Articles 20(1) and 21(4)(b) of the Statute

43. Article 20(1) of the Statute provides that "[ t] he Trial Chambers shall ensure that a trial is fair and
expeditious [ ...] ". This provision mirrors the corresponding guarantee provided for in international and
regional human rights instruments: the International Covenant on Civil and Political Rights (1966)

(”ICCPR"),ﬂ the European Convention on Human Rights (1950),2 and the American Convention on

Human Rights (1969).E The right to a fair trial is central to the rule of law: it upholds the due process of

law. The Defence submits that due process includes not only formal or procedural due process but also

substantive due process.ﬂ

44, The parties do not dispute that the right to a fair trial guaranteed by the Statute covers the principle
of equality of arms. This interpretation accords with findings of the Human Rights Committee ("HRC")

under the ICCPR. The HRC stated in Morael v. F rance’ that a fair hearing under Article 14(1) of the

[CCPR must at a minimum include, inter alia, equality of arms. Similarly, in Robinson v. Jamaica®® and

Wolf v. Panamal® the HRC found that there was inequality of arms in violation of the right to a fair trial
under Article 14(1) of the ICCPR. Likewise, the case law under the ECHR cited by the Defence accepts
that the principle is implicit in the fundamental right of the accused to a fair trial. The principle of
equality of arms between the prosecutor and accused in a criminal trial goes to the heart of the fair trial
guarantee. The Appeals Chamber finds that there is no reason to distinguish the notion of fair trial under
Article 20(1) of the Statute from its equivalent in the ECHR and ICCPR, as interpreted by the relevant
judicial and supervisory treaty bodies under those instruments. Consequently, the Chamber holds that
the principle of equality of arms falls within the fair trial guarantee under the Statute.

45. What has to be decided in the present appeal is the scope of application of the principle. The

Defence alleges that it should include not only procedural equality, but also substantive equality.z-8 In its
view, matters outside the control of the Trial Chamber can prejudice equality of arms if their effect is to
disadvantage one party disproportionately. The Prosecution rejoins that equality of arms refers to the
equality of the parties before the Trial Chamber. It argues that the obligation on the Trial Chamber is to
ensure that the parties before it are accorded the same procedural rights and operate under the same
procedural conditions in court. According to the Prosecution, the lack of cooperation by the authorities
in the Republika Srpska could not imperil the equality of arms enjoyed by the Defence at trial because
the Trial Chamber had no control over the actions or the lack thereof of those authorities.

46. The Defence contends that the minimum guarantee in Article 21(4)(b) of the Statute to adequate
time and facilities for the preparation of defence at trial forms part of the principle of equality of arms,
implicit in Article 20(1). It argues that, since the authorities in the Republika Srpska failed to cooperate
with the Defence, the Appellant did not have adequate facilities for the preparation of his defence,
thereby prejudicing his enjoyment of equality of arms.

47. The Appeals Chamber accepts the argument of the Defence that, on this point, the relationship
between Article 20(1) and Article 21(4)(b) is of the general to the particular. It also agrees that, as a
minimum, a fair trial must entitle the accused to adequate time and facilities for his defence.

48. In deciding on the scope of application of the principle of equality of arms, account must be taken

first of the international case law. In Kaufman v. Belgiumlg, a civil case, the Eur. Commission H. R.
found that equality of arms means that each party must have a reasonable opportunity to defend its
interests "under conditions which do not place him at a substantial disadvantage vis-a-vis his
opponen‘c”‘§Q In Dombo Beheer B.V. v. The Netherlands 2L another civil proceeding, the Eur. Court H.
R. adopted the view expressed by the Eur. Commissign H. R. on equality of arms, holding that "as
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regards litigation involving opposing private interests, ‘equality of arms’ implies that each party must be
afforded a reasonable opportunity to present his case - including his evidence - under conditions that do

not place him at a substantial disadvantage vis-a-vis his opponent”.Q The Court decided in a criminal

proceeding, Delcourt v. Bel gium,ﬁ that the principle entitled both parties to full equality of treatment,

maintaining that the conditions of trial must not "put the accused unfairly at a disadvantage.”& [t can

safely be concluded from the ECHR jurisprudence, as cited by the Defence, that equality of arms
obligates a judicial body to ensure that neither party is put at a disadvantage when presenting its case.

49, There is nothing in the ECHR case law that suggests that the principle is applicable to conditions,
outside the control of a court, that prevented a party from securing the attendance of certain witnesses.

All the cases considered applications that the judicial body had the power to grant.&

50. The HRC has interpreted the principle as designed to provide to a party rights and guarantees that

are procedural in nature. The HRC observed in B.d.B. et al. v. The Netherlands, 30 a civil case, that
Article 14 of the ICCPR "guarantees procedural equality" to ensure that the conduct of judicial
proceedings is fair. Where applicants were sentenced to lengthy prison terms in judicial proceedings
conducted in the absence of procedural guarantees, the HRC has found a violation of the right to fair

trial under Article 14(1).87 The communications decided under the ICCPR are silent as to whether the
principle extends to cover a party’s inability to secure the attendance at trial of certain witnesses where
fault is attributable, not to the court, but to an external, independent entity.

51. The case law mentioned so far relates to civil or criminal proceedings before domestic courts. These
courts have the capacity, if not directly, at least through the extensive enforcement powers of the State,
to control matters that could materially affect the fairness of a trial. It is a different matter for the
International Tribunal. The dilemma faced by this Tribunal is that, to hold trials, it must rely upon the
cooperation of States without having the power to compel them to cooperate through enforcement

measures.88 The Tribunal must rely on the cooperation of States because evidence is often in the
custody of a State and States can impede efforts made by counsel to find that evidence. Moreover,
without a police force, indictees can only be arrested or transferred to the International Tribunal through
the cooperation of States or, pursuant to Sub-rule 59bis, through action by the Prosecution or the
appropriate international bodies. Lacking independent means of enforcement, the ultimate recourse
available to the International Tribunal in the event of failure by a State to cooperate, in violation of its

obligations under Article 29 of the Statute, is to report the non-compliance to the Security Council 22

52. In light of the above considerations, the Appeals Chamber is of the view that under the Statute of the
International Tribunal the principle of equality of arms must be given a more liberal interpretation than
that normally upheld with regard to proceedings before domestic courts. This principle means that the
Prosecution and the Defence must be equal before the Trial Chamber. [t follows that the Chamber shall
provide every practicable facility it is capable of granting under the Rules and Statute when faced with a
request by a party for assistance in presenting its case. The Trial Chambers are mindful of the difficulties
encountered by the parties in tracing and gaining access to evidence in the territory of the former
Yugoslavia where some States have not been forthcoming in complying with their legal obligation to
cooperate with the Tribunal. Provisions under the Statute and the Rules exist to alleviate the difficulties
faced by the parties so that each side may have equal access to witnesses. The Chambers are empowered
to issue such orders, summonses, subpoenas, warrants and transfer orders as may be necessary for the
purposes of an investigation or for the preparation or conduct of the trial. This includes the power to:

(1) adopt witness protection measures, ranging from partial to full protection;

*
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(2) take evidence by video-link or by way of deposition;
(3) summon witnesses and order their attendance;
(4) issue binding orders to States for, inter alia, the taking and production of evidence; and

(5) issue binding orders to States to assist a party or to summon a witness and order his or
her attendance under the Rules.

A further important measure available in such circumstances is:

(6) for the President of the Tribunal to send, at the instance of the Trial Chamber, a request
to the State authorities in question for their assistance in securing the attendance of a
witness.

In addition, whenever the aforementioned measures have proved to be to no avail, a Chamber may, upon
the request of a party or proprio motu:

(7) order that proceedings be adjourned or, if the circumstances so require, that they be
stayed.

53. Relying on the principle of equality of arms, the Defence is submitting that the Appellant did not
receive a fair trial because relevant and admissible evidence was not presented due to lack of
cooperation of the authorities in the Republika Srpska in securing the attendance of certain witnesses.
The Defence is not complaining that the Trial Chamber was negligent in responding to a request for
assistance. The Appeals Chamber finds that the Defence has not substantiated its claim that the
Appellant was not given a reasonable opportunity to present his case. There is no evidence to show that
the Trial Chamber failed to assist him when seised of a request to do so. Indeed, the Defence concedes
that the Trial Chamber gave every assistance it could to the Defence when asked to do so, and even
allowed a substantial adjournment at the close of the Prosecution’s case to help Defence efforts in

tracing witnesses. 20 Further, the Appellant acknowledges that the Trial Chamber did not deny the
Defence attendance of any witness but, on the contrary, took virtually all steps requested and necessary
within its authority to assist the Appellant in presenting witness testimony. Numerous instances of the
granting of such motions and orders by the Trial Chamber, on matters such as protective measures for
witnesses, approving the giving of evidence via video-conference link from Banja Luka in the Republika
Srpska, and granting confidentiality and safe conduct to several Defence witnesses are set forth in the

Judgement of the Trial Chamber 2! Indeed, the Decision on Admissibility of Additional Evidence, by
which the Defence was precluded from presenting additional evidence, was based on the fact that the
Defence had failed to establish that it would have been in the interests of justice to admit such evidence.
This indicates that the fact that it could not present such evidence did not detract from the fairness of the
trial.

54. A further example of a measure of the Trial Chamber which was designed to assist in the preparation
and presentation of the Defence case is that the Trial Chamber’s Presiding Judge brought to the attention
of the President of the International Tribunal certain difficulties concerning the possible attendance of

three witnesses who had been summoned by the Defence.22 She requested the President of the
International Tribunal to send a letter to the Acting President of the Republika Srpska, Mrs. B. Plavsic,
to urge her to assist the Defence in securing the presence and cooperation of these Defence witnesses.
Consequently, on 19 September 1996, the President of the Tribunal sent a letter to Mrs. Plavsic. In this
letter, he made reference to obstacles encountered by the Defence in securing the cooperation of these
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witnesses. In view, inter alia, of the accused’s right to a fair trial, Mrs. Plavsic was therefore enjoined to
"take whatever action is necessary immediately to resolve this matter so that the Defence may go

forward with its case."3

55. The Appeals Chamber can conceive of situations where a fair trial is not possible because witnesses
central to the defence case do not appear due to the obstructionist efforts of a State. In such :
circumstances, the defence, after exhausting all the other measures mentioned above, has the option of
submitting a motion for a stay of proceedings. The Defence opined during the oral hearing that the
reason why such action was not taken in the present case may have been due to trial counsel’s concern
regarding the long period of detention on remand. The Appeals Chamber notes that the Rules envision
some relief in such a situation, in the form of provisional release, which, pursuant to Sub-rule 65(B),
may be granted "in exceptional circumstances". It is not hard to imagine that a stay of proceedings
occasioned by the frustration of a fair trial under prevailing trial conditions would amount to exceptional
circumstances under this rule. The obligation is on the complaining party to bring the difficulties to the
attention of the Trial Chamber forthwith so that the latter can determine whether any assistance could be
provided under the Rules or Statute to relieve the situation. The party cannot remain silent on the matter
only to return on appeal to seek a trial de novo, as the Defence seeks to do in this case.

C. Conclusion
56. The Appeals Chamber finds that the Appellant has failed to show that the protection offered by the

principle of equality of arms was not extended to him by the Trial Chamber. This ground of Appeal,
accordingly, fails.
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