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INTRODUCTION

The Prosecution files this Renewed Motion for Protective Measures in accordance with
the Order to the Prosecution for Renewed Motion for Protective Measures dated 2 April
2004.

In compliance with the Order to the Prosecution to File Disclosure Materials and Other
Materials in Preparation for the Commencement of Trial dated 1 April 2004, on 26 April
the Prosecution filed a Prosecution Witness List of 266 witnesses. This motion provides
an overview of the reasons for the protective measures sought for those witnesses.

The Prosecution notes that in its Order the Trial Chamber has found that reference to
specific categories of witnesses may facilitate this task. Accordingly, the Prosecution has
divided the 266 witnesses into 2 groups: (I) witnesses of fact and (II) experts/those who
have waived their right to protection. Within group I, the witnesses are further divided
into 3 categories, namely: (A) victims of sexual assault and gender crimes;

(B) child witnesses and (C) insider witnesses.

Annexed to this motion and marked Annex A are the pseudonyms of Group I witnesses
divided in the 3 categories mentioned above. Group II witnesses are listed under Annex
B.

The Prosecution wishes to emphasize that the categorization of witnesses is based on the
witness list filed on 26 April 2004. As stated during the Pre-trial conference held on 29
April 2004, this list is not final and the actual number of witnesses called could be less.
Therefore, the actual number of witnesses who will be subjected to the protective

measures, if granted, will be less than 266.

I LEGAL CONSIDERATIONS

6. Articles 16 and 17 of the Statute for the Special Court (the Statute) and Rules 69, 75, 79

7.

and of the Rules of Procedure and Evidence for the Special Court (the Rules) establish
considerations relevant for the Court in making decisions that safeguard the privacy and
security of victims and witnesses consistent with the rights of the Accused.

These provisions and the international jurisprudence make clear that a balance must be

struck between security for the Prosecution witnesses and fairness to the Defence. In terms,
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Article 17 makes clear that the right of an Accused to a fair and public hearing is subject to
measures ordered by the Special Court for the protection of victims and witnesses. There is
nothing which indicates that an Accused’s right to a fair trial is “somehow hampered or
compromised in service of witness protection”. (Prosecutor v Bagosora, Nsengiyumva,
Kabiligi and Ntabakuze, ICTR-98-41-1, 5 December 2001, paragraph 16). A fair trial
means fair treatment to the Prosecution and to witnesses as well as to the Accused.
(Prosecutor v Bradnin & Talic, IT-99-36, 3 July 2000; Prosecutor v Tadic, 1T-94-1, 10
August 1995).

Rule 69 states that a party may apply to a Judge or Trial Chamber to order the non-
disclosure of the identity of a victim or witness who may be in danger or at risk, until the
Judge or Chamber decides otherwise. Rule 69 (C) states that “... the identity of the victim
or witness shall be disclosed in sufficient time before a witness is to be called to allow
adequate time for preparation of the prosecution and the defence.” (Emphasis added.)

Rule 75(B) of the Rules provides a wide range of measures for protecting the identity of
victims and witnesses ranging from the use of pseudonyms to the use of closed circuit
television. This list of measures is not exhaustive. Judges of international criminal tribunals
have a sovereign power to evaluate the measures they deem most appropriate to ensure the
protection of victims and witnesses. (See Tadic, supra, 10 August 1995; Prosecutor v
Blaskic, IT-95-14, 10 July 1997).

In this motion, the protective measures sought by the Prosecution for the respective
categories of witnesses include the following: (a) non-disclosure of the identity of
witnesses of fact to the public; (b) delayed disclosure of the identity of witnesses to the
Defence until 42 days before they testify in court; (c) the use of voice alteration device
during the testimony of some witnesses and (d) the use of closed circuit television through
which some witnesses will give their testimony.

The Prosecution submits that the protective measures sought in this motion do not derogate
from the public interest or the right of the Accused to a fair and public hearing. Measures
of confidentiality concerning the identity of witnesses vis-a-vis the public and the media
are entirely consistent with the doctrinal reasons for and practical application of a fair and
public hearing. The public and the media do not need to know the identity of every witness

to hear, understand or report the evidence given by those witnesses or to observe that the
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trial process is fair.

In relation to the non-disclosure of the identity of witnesses to the Defence, the Prosecution
submits that, as the substance of the witness’ testimony have been disclosed to the Defence
by way of the disclosure of witness statements and the charts summarizing the anticipated
testimony of witnesses, the Defence is on sufficient notice as to the anticipated testimony
of witnesses and this should facilitate preparation for their case. The delayed disclosure of
the identity of Prosecution witnesses is not prejudicial to the Defence, as 42 days before
testimony is sufficient time to allow the Defence to conduct any inquiries relating to
remaining issues, such as credibility of the identified witness. (See, for example,
Prosecutor v Muvunyi and others ICTR-2000-55-1, 25 April 2001.)

Protective measures are equally available to Defence witnesses if needed. The Prosecution
acknowledges that the availability of witnesses not only for the Prosecution but for the

Defence as well is vital to the trial process.

FACTUAL CONSIDERATIONS

While considerations specific to each category of witnesses are presented below, the
Prosecution maintains that conditions in Sierra Leone create difficulties for all witnesses
and victims. The Prosecution submits that these conditions demand continued witness
protection measures in order to safeguard the security and privacy of witnesses and victims

and the integrity of the evidence and these proceedings.

The Prosecution relies upon the attached declarations made by Mr. Brima Acha Kamara,
Inspector-General of the Sierra Leone Police (Annex C), Dr. Alan White, Chief of
Investigations of the Office of the Prosecutor (Annex D) and Mr. Thomas Lahun,
Investigator for the Office of the Prosecutor (Annex E), on the security concerns relating to
Sierra Leone and its neighbouring countries. (See Prosecutor v Musabyimana ICTR-2001-

62-1, 19 February 2002).

The Prosecution submits that this evidence establishes that stability in Sierra Leone’s post-
conflict society is still fragile. It can reasonably be expected that this situation will be
made more rather than less precarious by the planned December 2004 UNAMSIL

withdrawal, which will be undertaken during the course of trial proceedings.
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18. The Prosecution submits that these considerations are important in evaluating the security
concerns of all individual witnesses. The appropriateness of protective measures for
witnesses should not be assessed solely on the representations of the parties; rather their
appropriateness should be assessed “in the context of the entire security situation affecting
the concerned witnesses”. (Prosecutor v Kamuhanda, ICTR-99-54-T, 22 March 2001.)
Given the locus of the alleged crimes and the seat of the Special Court in Freetown,
regional security issues are relevant. (See Prosecutor v Kajelijeli, ICTR-98-44-1, 6 July
2000.) Indeed, protective measures can be ordered on the basis of a current security
situation even where the existence of threats or fears as regards specific witnesses has not

been demonstrated. (See Muvunyi and others, supra).

19. The Prosecution submits that the attached declarations of Mr. Saleem Vahidy, Chief of
Victims and Witness Support Unit for the Special Court (Annex F), and Mr. Lahun
establish an objective basis for concluding that the fear of reprisals expressed by witnesses
and victims for themselves and their families continues to be real and present. Victims and
witnesses come from the same small communities as the perpetrators, their families and
their supporters. The affairs of an individual within such a community quickly become

known to all members of that community.

Group I Witnesses: Witnesses of Fact

20. For all witnesses of fact or lay witnesses, the Prosecution requests that the current orders
authorizing non-disclosure of the identity of Prosecution witnesses to the public and
delayed disclosure to the Defence of the identity of witnesses until 42 days before they
testify in court remain in force. Accordingly, the Prosecution requests that witnesses of
fact testify in court using pseudonyms and from behind a screen that will shield them from
public view. The Prosecution also seeks an order that photography, filming or other
recording of the identity of witnesses be prohibited. These measures are minimal and are
justified by the twin concerns of the general security situation of Sierra Leone and the
objectively established fear of reprisal of witnesses and victims. They do not pose any
impediment to the Defence preparation for trial. Further, these minimal measures are
consistent with the standard practice at and conditions under which witnesses testify at the

ICTR where the rule is for these measures to apply and open hearing without protective
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measures, the exception. (See Muvunyi, Musabyimana, Kamuhanda, supra)

Category A Witnesses — Sexual Assault Witnesses and Victims

21. In addition to security concerns, the Prosecution seeks to protect the privacy of witnesses
who are victims of sexual violence, as is provided for by Rule 75(B)(i)(c). A list of these

witnesses (referred to by pseudonyms) who are about 33 in number is attached hereto under
Annex A.

22. Victims of sexual assault live with strong feelings of shame and guilt and fear being
stigmatized by their communities or even rejected by their families should it become
known that they were victims of sexual assault (See Declarations of Mr. Lahun and Ms. An
Michels, Psychologist for the Witness and Victims Support Unit for the Special Court,
attached hereto as Annex G.) Testifying in public can result in rejection by the victim’s
family and community. (See Tadic, supra, IT-94-1, 10 August 1995). In the instant case,
many of the women and girls who were sexually assaulted became “wives” of the rebels
and some even gave birth to children “fathered” by rebels. The risk of stigmatization or
rejection is heightened for these women and their children. This is particularly so in

communities like Sierra Leone, that are small and closely knit.

23. The prosecution requests that the confidentiality and privacy of these witnesses be
protected vis-a-vis the public and media by allowing these witnesses to testify with the aid
of voice distortion equipment in accordance with Rule 75(B)(i)(a). The use of voice
distortion equipment will protect the privacy of these witnesses by ensuring that the public
cannot identify the witnesses by their voice, a real possibility given the close-knit

communities in Sierra Leone, as well as the fact that witnesses will testify to crimes of

sexual violence in specific locations.

Category B Witnesses - Children

24. In addition to being victims, child witnesses are exceptionally vulnerable because they
provide evidence on the individual criminal responsibility of the accused persons and thus
also fall within the category of insider witnesses. The Prosecution therefore submits that
specific protective measures must be accorded to child witnesses to ensure their safety and

to prevent any re-traumatization, which would affect their ability to testify during the trial.
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(See the Declaration of An Michels.) A list of these witnesses (referred to by pseudonyms)

who are about 28 in number is attached hereto as Annex G.

The child witnesses are clearly at a developmental stage in their lives. This, coupled with
the trauma and disruption to family and school life which they endured during the conflict,
has an effect on their ability to become familiar with, and be intimidated by criminal
proceedings. Having been forced to become perpetrators themselves, child witnesses are

also likely to misperceive criminal proceedings and feel that they themselves are on trial.

Child witnesses are likely to be familiar to the accused, as many of them were initiated,
recruited by and/or served under accused persons and their subordinates, who also assumed
the position of an authority figure. As such, these witnesses possess substantial fears of
confronting and being seen by the accused. Theirs fears are bolstered by experiences

where children have attempted escape and were later recognized and recaptured.

The Prosecution submits that the Trial Chamber must balance protection of child witnesses
from the trauma of testifying in the presence of an accused with the ability of the accused
persons to face their accuser, in which “the latter must yield to the greater public interest in
the protection of the witness”. (Prosecutor v. Delalic, IT-96-21, 28 April 1997, paragraph
65).

The Prosecution therefore seeks an order consistent with Rule 75(B)(i)(a) that Category B
witnesses be allowed to testify via closed circuit television, which may be observed by the
Defence and the Trial Chamber, but not the public. The Prosecution submits that the use of
closed circuit television for the testimony of child witnesses permits the Defence to observe
and hear the testimony of the child, while minimizing serious emotional distress from

presence of the defendant and impact on ability to communicate, which would handicap the

presentation of his/her testimony.'

Rule 79(A)(i1) specifically refers to the involvement of minors as a ground upon which the
press and public may be excluded from all or part of the proceedings. As with Category A

witnesses, the Prosecution reserves the right to make requests for additional measures for

! Closed circuit, also known as live-link television, is permitted for testimony by children in several
countries, including Australia, Canada, England, New Zealand, Scotland and the United States.
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child witnesses as the need arises on an individual basis.

Category C Witnesses - Insiders

30.

31.

32.

The testimonies of Category C witnesses are crucial to the proof of the Prosecution’s case.
A list of these witnesses (referred to by pseudonyms) who are about 25 in number is
attached hereto as Annex H. These witnesses give evidence of the structure of the RUF
and AFRC and directly implicate the Accused in the crimes alleged, often in unique or
particularly notable atrocities. Further, these witnesses are often themselves implicated in

the commission of atrocities.

The Prosecution submits that the evidence supporting the fear of reprisals for these

witnesses and their families is particularly cogent.

The Prosecution accepts that the face to face confrontation between Category C witnesses
and the Accused will be particularly important to the Defence and to the Trial Chamber in
assessing the credibility of the evidence given. Accordingly the Prosecution seeks the same
protective measures for these witnesses as for Category A witnesses, namely the use of a

screen and voice distortion equipment.

Group 2: Experts Witnesses

33.

34.

The Prosecution concedes that as a rule expert witnesses should testify in openb court
without the use of pseudonym nor screens. However as the Prosecution stated at the Pre
Trial Conference held on 29th April 2004 the mere fact that a witness is considered an

expert witness does not signify that protective measures are unnecessary for such a witness.

As stated during the Pre Trial Conference the Prosecution undertakes to release to Counsel
for the Defence the names of the witnesses found under Annex B as soon as it has been
confirmed with these witnesses that this would not impede their ability to testify nor
constitute a security risk but reserves itself the right to request specific protective measures

for any expert witness should it deem it appropriate.
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IV. ORDERS SOUGHT
35. In order to provide protection for witnesses called by the Prosecution during the trial, the

Prosecution requests the Trial Chamber to issue the following orders:

a. All witnesses shall be referred to by pseudonyms at all times during the
course of their testimony or whenever referred to in the course of
proceedings whether during the hearing or in documents, including the
transcript of the proceedings.

b. The names, addresses, whereabouts or and any other identifying
information of witnesses shall be sealed and not included in any of the
public records of the Special Court.

c. To the extent that the names, addresses, whereabouts or other identifying
data concerning witnesses is contained in existing public documents of the
Special Court, that information shall be expunged from those documents.

d. Documents of the Special Court identifying witnesses shall not be
disclosed to the public or media.

e. All witnesses shall testify with the use of screening from the public.

f. The public and the media shall not photograph, video-record, sketch or in

any other manner record or reproduce images of any witness while he or
she is in the precincts of the Special Court.

g. Witnesses in Category A shall testify with the use of voice distortion.

h. Witnesses in Category B shall testify with the aid of closed circuit
television. ’

i. Witnesses in Category C shall testify with the use of voice distortion.

j. The Defence shall refrain from sharing, discussing or revealing, directly or

indirectly, any disclosed non-public materials of any sort, or any
information contained in any such documents, to any person or entity
other than the Defence;

k. The Defence shall maintain a log indicating the name, address and
position of each person or entity which receives a copy of, or information
from, a witness statement, interview report or summary of expected
testimony, or any other non-public material, as well as the date of
disclosure; and that the Defence shall ensure that the person to whom such
information was disclosed follows the order of non-disclosure;

1. The Defence shall provide to the Chamber and the Prosecution a
designation of all persons working on the Defence team who, pursuant to
paragraph 35(f) above, have access to any information referred to in



Prosecutor AgainstBrima,Kamara,Kanu, SCSL — 2003 - 16 — PT

paragraphs 35(a) through 35(d) above, and requiring the Defence to advise
the Chamber and the Prosecution in writing of any changes in the
composition of this Defence team;

m, The Defence shall ensure that any member leaving the Defence team
remits to the Defence team all disclosed non-public materials;

n. The Defence shall return to the Registry, at the conclusion of the
proceedings in this case, all disclosed materials and copies thereof, which
have not become part of the public record;

0. The Defence Counsel shall make a written request to the Trial Chamber or
a Judge thereof, for permission to contact any Prosecution witness who is
a protected witnesses or any relative of such person, and such request shall
be timely served on the Prosecution. At the direction of the Trial Chamber
or a Judge thereof, the Prosecution shall contact the protected person and
ask for his or her consent or the parents or guardian of that person if that
person is under the age of 18, to an interview by the Defence, and shall
undertake the necessary arrangements to facilitate such contact.

36.  The Prosecution reserves its right to apply to the Trial Chamber to amend the
protective measures sought or to seek additional protective measures in relation to
each Prosecution witness called to be testified. Further, the Prosecution reserves

its right to apply for specific protective measures for individual witnesses prior to

or at the time of testimony.

PRAYER

37. The Prosecution prays that the Trial Chamber grants this motion and issues the

orders set out above in paragraph 35.

Done in Freetown, g this 4™ May 2004.

L% Cote ¢ Robert Petit
Chief of Prosecutions Senior Trial Attorney
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CATEGORY A WITNESSES: VICTIMS OF SEXUAL VIOLENCE -

L. TF1-023
2. TF1-092
3. TF1-119
4. TF1-026
5. TF1-029
6. TF1-085
7. TF1-281
8. TF1-303
9. TF1-195
10. TF1-017
11. TF1-198
12. TF1-302
13. TF1-016
14. TF1-218
15. TF1-076
16. TF1-028
17. TF1-155
18. TF1-267
19. TF1-269
20. TF1-196
21. TF1-213
22. TF1-138
23. TF1-205
24. TF1-094
25. TF1-209
26. TF1-064
27. TF1-282
28. TF1-093
29. TF1-308
30. TF1-270
31. TF1-132
32. TF1-027

(98
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TF1-264



CATEGORY B WITNESSES: CHILDREN
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TF1-225
TF1-143
TF1-271
TF1-180
TF1-317
TF1-323
TF1-211
TF1-309
TF1-110
TF1-057
TF1-142
TF1-223
TF1-026
TF1-328
TF1-251
TF1-140
TF1-141
TF1-013
TF1-157
TF1-158
TF1-020
TF1-225
TF1-199
TF1-117
TF1-131
TF1-130
TF1-357
TF1-024
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CATEGORY C WITNESSES

INSIDERS
1. TF1-189
2. TF1-045
3. TF1-151
4. TF1-153
5. TF1-033
6. TF1-163
7. TF1-139
3. TF1-184
9. TF1-325
10. TF1-276
11 TF1-275
12. TF1-167
13. TF1-138
14. TF1-036
15. TF1-274
16. TF1-187
17. TF1-182
18. TF1-334
19. TF1-046
20. TF1-337
21. TF1-347
22. TF1-352
23. TF1-354
24. TF1-356
25. TF1-030

)
IS

TF1-093
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EXPERT WITNESSES

N R

TF1-150
TF1-272
TF1-296
TF1-301
TF1-332
TF1-348
TF1-351
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DECLARATION

I, Brima Acha Kamara, Inspector General of the Sierra Leone Police declare:

1.

I assumed the position and duties of Inspector General of the Sierra Leone Police on 1
June 2003. For two years prior to that, I held the position of Senior Assistant
Commissioner in Charge of Change Management, prior to which I was the Head of the
Criminal Investigations Department (CID) for the Sierra Leone Police for approximately

one year.

As the Inspector General of the Sierra Leone Police and member of the National Security
Council of Sierra Leone, I am required to conduct ongoing assessments of the security

situation in Sierra Leone and in surrounding countries.

Opverall, the security situation in the country since the civil war in January 2002 has
improved, largely due to attempts to strengthen the Police Force and the presence of
UNAMSIL troops in the country. However, UNAMSIL troops are scheduled to leave
Sierra Leone by December 2004. In spite of the overall security improvement in the

country, security conditions remain precarious.

Whilst attempts to strengthen the police force have continued, many areas in Sierra Leone
still lack strong police presence and some remote areas have none at all. Along the

Guinean and Liberian borders of Sierra Leone, arms trafficking is an issue of concern.

According to information I have received in the context of my work as Inspector-General
from mid-2003 through to present, CDF loyalists in parts of the southern and eastern
provinces, particularly in Bo and Kenema, continue to organise themselves, hold
meetings, and discuss plans to undermine the Special Court. They were also reported to
be planning in a non-specific way to prevent the prosecution of accused persons,

particularly CDF members, and other potential ways to disrupt the work of the Court.

Based upon the current capabilities of the Sierra Leone Police and the situation in the
country, in my view our police system does not have adequate capacity to guarantee the

safety of witnesses or prevent them from injury or intimidation.



G930

7. The contents of this declaration are true to the best of my knowledge, information, and

belief.

Done in Freetown, Sierra Leone
On 3 May 2004

M*\ﬂ_—

Brima Acha Kamara
Inspector General of the Sierra Leone Police
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SPECIAL COURT FOR SIERRA LEONE
OFFICE OF THE PROSECUTOR

128 JOMO KENYATTA ROAD « NEW ENGLAND+ FREETOWN + SIERRA LEONE
PHONE: +1 212 963 9915 Extension: 178 7100 or +39 0831 257100 or +232 22 236527
FAX: Extension: 174 6998 or +39 0831 236998 or +232 22 295998

DECLARATION

I, Alan W. White, Ph.D., Chief of Investigations for the Office of the Prosecutor of
the Special Court for Sierra Leone (SCSL) do declare that the foregoing facts are true and
accurate to the best of my knowledge.

I have served as Chief of Investigations for the Office of the Prosecutor of the SCSL
since July 15, 2002. T have over 30 years of law enforcement experience both in and outside
the United States, most of which has been spent conducting criminal investigations involving
major crimes, such as homicide, rapes, sexual assault, white collar crime, and most recently
crimes against humanity and violations of international law. I hold a bachelors degree in
Criminal Justice, a master’s degree in Management, and a Ph.D. in Criminal/Social Justice.

I have been working with confidential informants and witnesses for over 25 years,
routinely conducting threat assessments of confidential informants and witnesses. As a
result, I have extensive experience in providing security for witnesses and confidential
informants, which in many cases required some sort of protection measures, including
physical relocation. Immediately prior to my current assignment I served as the Director,
Investigative Operations, and a Senior Executive Service member within the U.S.
Government for the Defense Criminal Investigative Service (DCIS), the executive law
enforcement agency within the U.S. Department of Defence. In addition to being
responsible for the overall supervision of all DCIS criminal investigations worldwide, I was
specifically responsible for the worldwide witness protection program within the DCIS.

In my current position as the Chief of Investigations for the Special Court for Sierra
Leone, I have travelled throughout Africa and Europe conducting investigations involving
crimes against humanity and international humanitarian law. During my travels I have spent
a great deal of time in the West African Region conducting investigations and relocating
witnesses, two of whom have already had their lives, and their families lives physically
threatened through attempts carried out by some of the defendants who are either indicted or
under investigation by the Office of The Prosecutor.

Among the duties of Chief of Investigations I am required to monitor and assess
security developments in Sierra Leone and the neighbouring countries as they impact upon
SCSL investigations and witness protection generally. In connection with my responsibilities
with respect to security in Sierra Leone, I routinely discuss the local and regional security
situation with the SCSL Chief of Security Bob Parnell, as well as with the Inspector General,
Sierra Leone Police. Also, I am in constant contact with numerous other confidential sources
of information within the region, which provide current security and threat information.

I have credible information from the Government of Liberia and other reliable sources
that as recent as March 2004, supporters of Charles Taylor made attempts to disrupt the



activities of the work of the Special Court for Sierra Leone, both in Liberia and in Sierra
Leone. Sam Bockarie, who was indicted by the Special Court and based in Liberia at the
time he was indicted, was killed shortly after the release of his indictment in March 2003.
Another indictee of the Special Court, Johnny Paul Koroma, known to be in Liberia after
fleeing from Sierra Leone in February 2003 has mysteriously gone missing. Witnesses in
Liberia have expressed fear of violent attacks against them or family members if they were to
cooperate with investigators of the Office of the Prosecutor for the Special Court.

Based upon the information provided to me by various sources, I have learned that the
current security situation in Sierra Leone and the neighbouring countries remain fragile. The
perpetrators and/or their supporters, the victims and the witnesses are not separated. They are
co-habitants of the same communities. They live and work in a closely-knit setting.
Throughout the investigations of the Office of the Prosecutor, instances involving
interference with and intimidation of Prosecutor’s witnesses continue to arise. The situation
ranges from witnesses having experienced actual attempts upon their lives and threats
thereof, either individually or by group, to witnesses’ general fear and apprehension that they
or their families will be harmed or harassed or will otherwise suffer if they testify or co-
operate with the Court. This situation is due to the presence throughout West Africa of large
numbers of members of the armed factions involved in the conflict that happened in Sierra
Leone or their supporters, including the National Patriotic Front of Liberia (NPFL),
Revolutionary United Front (RUF), the Civil Defence Forces (CDF) and the Armed Forces
Revolutionary Council (AFRC) or other people who collaborated with such factions.
Additionally, there are numerous members within the Republic of Sierra Leone Army and
Sierra Leone Police, who are sympathizers and supporters of Johnny Paul Koroma, an
indicted war criminal. Further, I have first hand information that supporters and
sympathizers of Samuel Hinga Norman, former Chief of the CDF, continue to actively
attempt to identify and intimidate witnesses of the Special Court. Therefore, witnesses living
in Sierra Leone, and also those living in other countries in West Africa, are directly affected
by this situation and feel threatened.

Signed at Freetown

The 4th day of May 2004

(N\ "‘wa\_‘: 5> WO %:
Alan W. White, Ph.D.
Chief of Investigations

Special Court for Sierra Leone
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INVESTIGATOR’S STATEMENT

30 April 2004

I, THOMAS LAHUN, Investigator in the Office of the Prosecutor, Special Court for Sierra
Leone at 128 Jomo Kenyatta Road, Freetown, in the Western Area of the Republic of Sierra

Leone affirmatively state as follows:

1. I work as an Investigator in the Office of the Prosecutor and I have due authority to make

this statement.

2. I am also a professionally trained Policeman of the rank of Superintendent in the Sierra

Leone Police Force where I have been working as a Policeman since 24 August 1970.

3. I have had considerable experience in detecting and investigating crimes having worked
in the Criminal Investigations Department of the Sierra Leone Police Force for about 24

years during my career as a policeman.

4, Since 14™ August 2002, I have been working in the Office of the Prosecutor, Special
Court for Sierra Leone, where my duties include investigating crimes against international
humanitarian Law and Sierra Leonean Law committed within the territory of Sierra Leone
from 30™ November 1996, during the period of armed conflict in Sierra Leone. My
investigative duties include conducting interviews of persons who may appear as
witnesses before the Special Court, and reviewing investigator notes and statements of

such persons taken by other investigators in the Office of the Prosecutor.

5. Since October 2003, T have been attached to the Witness and Victims Unit of the Office of
the Prosecutor. In this capacity, [ have travelled to various regions in the country,

meeting with witnesses and assessing their needs and concerns.

6. I provide the following facts based on my duties as an investigator and witness
management support staff for the Office of the Prosecutor, Special Court for Sierra Leone,

and on my previous experience as a Sierra Leonean police officer. These facts reveal as

follows:
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Witnesses who have given statements to the Office of the Prosecutor and who may be
called upon to appear as witnesses before the Special Court have expressed various
concerns about testifying before the Special Court and having their identities revealed to

the general public and to the Accused.

Victims of gender violence who are potential witnesses have expressed great discomfort
about talking openly about their experience in court. From my experience as a police
officer, I am aware that victims of sexual violence quite often feel ashamed to talk about
their ordeal and fear being stigmatized by their communities if it becomes known that
they were sexually violated. Thus in Sierra Leone, occurrences of rape and other acts of

sexual violence often go unreported.

Potential witnesses who are ex-combatants and who are trying to re-integrate into society
and live normal lives also harbour fears of stigmatization within their communities once
the extent of their participation in the war becomes highlighted through their court

testimony.

In addition, potential witnesses in general have expressed fear of reprisals not only in the
foreseeable future, but in the distant future as well, from those who actually carried out
the crimes, as well as from relatives and friends of the Accused, from those who are
associated with the Accused, and from those who support the causes or factions the
Accused represent. This is particularly the case for witnesses who are ex-combatants.
This fear is heightened by the fact that witnesses live together in the same communities
with former members of the factions to which the Accused belonged and by the fact that
many of the perpetrators of the offences committed during the civil war in this country

now serve as members of the security forces in Sierra Leone.

The fears expressed are genuine and, in my opinion, are well founded, especially
considering that many of the potential witnesses live in remote areas without any police

presence or other semblance of security.
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10.  Ibelieve that it is essential for the general well-being, safety and security of these
potential witnesses, their family members and for the work of the Special Court that these

witnesses receive some form of protection.

I, THOMAS LAHUN, affirm that the information contained herein is true and accurate to the
best of my knowledge and belief. I understand that wilfully and knowingly making false
statements in this statement could result in proceedings before the Special Court for giving false

testimony. I have not wilfully or knowingly made any false statements in this statement.

J
/¢
Thomas L

Investigator, Task Force 1

un

Office of the Prosecutor

Special Court for Sierra Leone
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SPECIAL COURT FOR SIERRA LEONE

128 JOMO KENYATTA ROAD - NEW ENGLAND+ FREETOWN - SIERRA LEONE
PHONE: +1 212 963 9915 Extension: 178 7100 or +39 0831 257100
FAX: EXTENSION: 178 7366 OR *39 0831 257366 OR +232 22 297364

DECLARATION

|, Saleem Vahidy, Chief of the Witness and Victims Unit of the Special Court
for Sierra Leone (SCSL) solemnly declare that the following facts are true and
accurate to the best of my knowledge:

December 2002, | was Chief of the Witness and Victims Support Section
(Prosecution) at the International Criminal Tribunal for Rwanda (ICTR), and
dealt with over 500 protected witnesses and with ajl witness management
issues, including threat assessments and relocations. | have also written a
number of reports on protection issues at the request of the various Trial
Chambers of the ICTR.
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identified as a witness for the Special Court. Therefore the best protection
sought by a witness is complete anonymity: the longer no one knows a person
is a witness the more secure the witness will be. Finally, there only has to be

At present, the Unit s already looking after numerous witnesses. Several
assessments have been carried out and the level of protection needed varies
from witness to witness. The assessments indicate that witnesses such as

the sensitive needs of respective witnesses. This ranges from concealing the
names of witnesses from the public to relocation of witnesses.

The number of witnesses who need protection is increasing significantly as a
consequence of current events and some specific threats made against
witnesses. Given the resources at the disposal of the Unit and the overall
financial constraints of the SCSL, it is not possible for the Unit to implement
effective protective measures for all witnesses, such as relocation to safe
premises, change of identity and other similar methods.

Saleem Vahidy Date A
Chief, Witness and Victims Unit
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SPECIAL COURT FOR SIERRA LEONE
JOMO KENYATTA RQOAD + FREETOWN SIERRA LEONE
PHONE: +39 0831 257000 or +232 22 297000 or +39 083125 (+Ext)
UN Intermission 178 7000 or 178 (+Ext)
FAX: +232 22 297001 or UN Intermission: 178 7001

DECLARATION

[, An Michels, Psychologist of the Witness and Victims Section (WVS)
of the Special Court of Sierra Leone (SCSL) solemnly declare that the
following facts are true and accurate to the best of my knowledge.

[ am a clinical psychologist and a family therapist. I started working
for the WVS at the SCSL on 15 September 2003. I gained experience in
trauma and other psychopathology during the years I was a clinical
psychologist in a mental hospital in Antwerp, Belgium. I have worked
in conflict and post-conflict areas for the past 4 years. As a project
coordinator and psychologist for Médecins sans Frontiéres (MSF), a
medical NGO, I was assisting victims of war, especially women,
victims of sexual violence, in Rwanda, Burundi and Indonesia. While in
Rwanda [ was involved in providing psychological support to women
who were witnesses for the Gacaca tribunals. I also was a researcher
for MSF on the subject of war-related trauma, have published several
articles on this subject and taught in different training programs and
seminars.

As the Psychologist of the WVS, I regularly carry out psychosocial
vulnerability assessments of witnesses in Freetown and in the field,
provide counselling and ensure relevant psychosocial support, all this
with the assistance of a Sierra Leonean psychosocial assistant. I
consult and cooperate closely with several NGO’s who provide
psychosocial support and with UNICEF. The opinions expressed below
are based on my experiences with witnesses and the contacts with these
organisations.

The psychosocial support is focused on witnesses who are considered
as being particularly vulnerable with regard to their mental state:
children, victims -especially victims of mutilation or sexual assault-
and other witnesses who show signs of emotional distress.

The majority of the wvulnerable witnesses assessed so far show
symptoms of Post Traumatic Stress as a consequence of exposure to the
recurrent and long-lasting traumatic events during the war in Sierra
Leone. They suffer from feelings of anxiety, anger, hopelessness or
lack of control; nightmares and intrusive thoughts; sleeping problems,
increased irritability or a lack of emotional responsiveness; they often
isolate themselves and tend to avoid places, people or activities that
are associated with the events. The trauma has an important impact on
their daily occupation and ability to cope with the extensive poverty in
Sierra Leone, the relations with their families and communities and
their vision on the future.

¢ 942
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It is known that vulnerable witnesses, while testifying in Court, face
the risk of being ‘retraumatised’: recalling traumatic events in a
stressful environment can cause an exacerbation of symptoms during
and after testimony. It can also lead to more severe mental problems
like depression in the months after the testimony.

Increased stress or the resurfacing of traumatic stress can affect the
ability to communicate. Nervousness, stuttering, confusion, intense
emotions, black outs and difficulties to recall information instantly
could occur and influence the capacity to talk.

In order to minimise the risk for this retraumatisation and to prevent
that the testimony results in further psychological harm or suffering
for vulnerable witnesses it is crucial that witnesses have a feeling of
safety and control over the situation throughout the process. It is
therefore of great importance to use all means possible to create a safe
and protective environment in the period before, during and after the
testimony. Protection of privacy and anonymity can ensure safety and
the perception of safety by the witness. It will also avoid potential
disturbance in the family relationships or even rejection by the
community.

Giving vulnerable witnesses the possibility to choose as much as
possible the circumstances under which they want to testify will help
them in gaining a sense of control over the process and will reduce the
stress significantly.

Only if vulnerable witnesses can testify in a safe and protective
environment can their testimony be a positive and rehabilitative
experience.

Child witnesses, often child ex-combatants, are particularly vulnerable
and demand special attention and care. Their traumatic experiences
have a deep mental impact that can affect them until and throughout
adulthood. Most of the child witnesses [ assessed show symptoms of
behavioural disorders and affect-deregulation, they suffer from
intrusive thoughts and nightmares; in a few cases, they told me about
suicidal thoughts.

Most child ex-combatants, carry a double burden : they were both
victims and perpetrators and have to deal with the complex mental and
moral consequences of that fact. The process of emotional attachment
to parents and other relatives -crucial in the psychological development
of a child- is often severely disturbed. During the war, rebel leaders
often became attachment figures for these children. In spite of the
suffering and the abuse, they developed an ambiguous loyalty as
‘insiders’. Testifying in Court against these leaders could be
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experienced, even at a unconscious level, by these child witnesses as a
form of disloyalty towards primary attachment figures. Especially a
public and direct confrontation could be very disruptive to the children
and can resurface attachment problems towards their parents, other
relatives and caretakers. The stress during testimony could increase

significantly.

Child ex-combatants tell me that the stigmatisation as a “rebel” by the
community is often an obstacle to develop normal social contacts and
reintegration in the society. Some of them fear rejection and threat by
the community if it is known that they are testifying and if the content
of the testimony becomes known. They are worried that their newly re-
established relationships with family and the community and their
education would be disrupted by this knowledge or as a result of being
forced to leave for security reasons.

The increased risk for retraumatisation of children due to their higher
vulnerability makes the creation of a safe and protective environment
before, during and after testimony extremely important. All means
should be used to protect the child witnesses in order to ensure privacy
and anonymity, to minimise their direct confrontation with the accused
and to prevent disruptions in their social environment (family, Child
Protection Agency, school). Younger children in particular, whose
mental development is more immature and whose understanding of the
process is limited, need maximum protection.

Women and girls, victims of sexual assault, form another group of
witnesses who are particularly vulnerable and therefore require special
protection. The victims of sexual assault have to live with the physical
and psychological consequences of extremely brutal and humiliating
acts, often carried out in public. Almost all women show symptoms of
post traumatic stress and report strong feelings of shame. Some of them
experience feelings of guilt. Some of these women I would describe as
severely traumatised. Talking about these experiences, even in a safe
counselling setting, provokes in many cases intense emotions. The idea
of publicly testifying in Court is for many of these women something
very difficult and fearful. This feeling is worsened by the fact that in
Sierra Leone, victims of sexual violence are still often stigmatised by
the communities or even rejected by their families. In many cases the
sexual violence was never reported to family: some victims told me
that even their partner does not know what happened to them.

For some witnesses testifying directly against their perpetrator could
be extremely stressful. The direct confrontation can be very emotional
and even psychologically disturbing for the women. Seeing and being
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in the presence of the perpetrator could trigger traumatic memories and
feelings of fear. The stress during testimony could increase
significantly.

Girls who were abducted by fighting forces told me stories of repeated
and long-lasting sexual abuse. They suffer not only from the
consequences of the sexual acts but also from the psychological impact
of the relationship with commanders and the power they had over the
girls, including over their fate and life.

All these facts make it clear that women, victims of sexual assault, are
particularly vulnerable and need privacy and anonymity to testify, in
order to prevent retraumatisation and social rejection. Direct
confrontation with the accused should be avoided as much as possible
for some women who are testifying directly against their perpetrator.
In particular women and girls who suffered from long-lasting sexual
abuse should have as much choice possible about the way they testify.
This will help them regain some feeling of power.

In case the testimony can take place in a secure and protective
environment, it can be a positive and strengthening experience for
these women.

An MICHELS 30 April 2004
Psychologist,
Witnesses and Victims Section

e
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Mr. Raphael Constant

Mr. Jean Yaovi Degli

Mr. Clemente Monterosso
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The International Criminal Tribunal for Rwanda (the "Tribunal"), sitting today as Trial Chamber I1I

http://www.ictr.org/ENGLISH/cases/Bagosora/decisions/051201c.htm 4/27/2004
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composed of Judges Lloyd George Williams, Presiding, Yakov Ostrovsky, and Pavel Dolenc (the
"Chamber");

BEING SEISED OF the Prosecution Motion for Harmonisation and Modification of Protective
Measures for Witnesses dated 5 July 2001 and filed on 10 July 2001 (the "Motion");

RECALLING the Chamber’s Decision on the Prosecution Motion for Harmonisation and Modification
of Protective Measures issued on 29 November 2001 in which the Chamber indicated that it would make
a scheduling order no later than 11 December 2001 specifying a deadline by which the Prosecutor is to
disclose unredacted statements and other identifying data for her protected witnesses pursuant to Rule 69
(C) of the Tribunal’s Rules of Procedure and Evidence (the "Harmonisation Decision");

RECALLING the Chamber’s consultation with the Chief of the Witnesses and Victims Support Section
for the Prosecution ("WVSS-P") pursuant to Rule 69(B) on 26 November 2001;

NOW DECIDES THE MATTER IN ACCORDANCE WITH THE FOLLOWING
DELIBERATIONS AND FINDINGS.

DELIBERATIONS AND FINDINGS

1. In the Harmonisation Decision, the Chamber reserved making a specific order indicating a
deadline by which the Prosecutor was to disclose copies of unredacted statements and other witness-
identifying data to the Defence pursuant to Rule 69(C) of the Tribunal’s Rules of Procedure and
Evidence (the "Rules"). In the instant decision the Chamber answers the question it reserved in the
Harmonisation Decision: Which method of calculating the disclosure period of unredacted witness
statements and other identifying data is most consonant with the letter and spirit of Articles 20 and 21 of
the Statute and Rule 69 -- one measured from the date of the commencement of trial or one measured
from the date a particular protected witness is to give testimony before the Trial Chamber? After
resolving the foregoing question, the Chamber will address itself to the task of determining what length
of non-disclosure is strictly necessary to facilitate the protection of victims and witnesses while
respecting the rights of the Accused to receive identifying-data in sufficient time to mount an effective
cross-examination of the witnesses against them.

2. Infashioning an order that is consistent with Rule 69(C), the Chamber must first interpret the Rule,
employing well settled and widely recognised canons of construction in national jurisdictions practising
under the common law and the civil code. The starting point of all interpretation of rules and statutes is
. the language of the rule or statute itself. Moreover, when interpreting the words of a rule a court is’
charged with according the words their common and ordinary meaning to give full effect to its
provisions. In addition, proper interpretation mandates that a court must never construe words of a rule
in isolation nor must it interpret a rule apart from its place within the regulatory scheme. See, by
analogy, the Vienna Convention on the Law of Treaties Article 31, U.N. Doc. A/CONF. 39/97
(indicating that treaties are to be interpreted according to the plain meaning of words employed within
the context of the object and purpose of the treaty). Finally, where the words of a rule or statute are
unambiguous, a court may look beyond the plain language of the rule only if application of its plain
meaning would lead to an absurd result or one which is contrary to a clear legislative intent.

A. The Plain Language of Rule 69(4) and Rule 69(C)

3. Any principled analysis of a rule must commence with an interpretation of the plain words of the
rule, according them an ordinary meaning. Thus, the point of departure is Rule 69, which provides:

http://www ictr.org/ENGLISH/cases/Bagosora/decisions/051201¢.htm 4/27/2004
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Rule 69: Protection of Victims and Witnesses

(A)In exceptional circumstances, either of the parties may apply to a Trial Chamber to order the non-
disclosure of the identity of a victim or witness who may be in danger or at risk, unti/ the Chamber decides
otherwise.

(B)in the determination of protective measures for victims and witnesses, the Trial Chamber may consult with
the Victims and Witnesses Support Unit.

(C)Subject to Rule 75, the identity of the victim or witness shall be disclosed in sufficient time prior to the
trial to allow adequate time for preparation of the prosecution and the defence.

(Emphasis added).

4. First, it is important to note that Rule 69(A) contains in substance, if not verbatim, the words of
our previous order derived from the Bagosora Decision. Thus, we ordered that the Prosecutor not
disclose the identity of her protected witnesses "until further order." In this manner, the previous order
is eminently consistent with the letter and spirit of Rule 69(A). Whereas Rule 69(A) permits the
Chamber to exercise its discretion to delimit a proper deadline for the disclosure of witness identities,
Rule 69(C) restrains the Chamber’s discretion in this regard by mandating that the identity of witnesses
must be disclosed in sufficient time prior to trial to permit an accused a fair opportunity to adequately
prepare his defence.

5. All of the Defence teams indicated that the Rule 69(C) obligates the Prosecutor to disclose all
unredacted witness statements and other witness-identifying data before the commencement of trial.
The Prosecutor, however, stressed that disclosure should be made on a rolling basis, measured from the
date that a particular witness is scheduled to testify.

6.  The plain language of Rule 69(C) calls upon the Chamber to make an order requiring the
Prosecutor to disclose all protected witnesses’ identifying data before the commencement of trial. Such
an application of the strict letter of the Rule, without regard for its object and purpose, however, would
render nugatory the remainder of the provisions of Rule 69(C), which provides the "raison d’étre" of the
provision, i.e., "to allow adequate time for preparation of . .. the defence". It is this purpose that drives
the provision and which must guide the Chamber in assessing what amount of advance disclosure of
witness-identifying data is necessary to fulfil its obligations to assure and make effective the Accused’s
statutorily guaranteed right to cross-examination and the Chamber’s statutory mandate to protect victims
and witnesses. Neither of these mandates can be sacrificed in service of the other. Rather, a proper
balance must be struck to determine what amount of advance disclosure is strictly necessary to serve the
twin aims of Rule 69.

7. More important, an interpretation according force to the letter of Rule 69(C) would divest the
Chamber of the broad discretion at its disposal pursuant to Rule 69(A).

B.  Legislative History of Rule 69
8. The jurisprudence of the Yugoslavia Tribunal interpreting the Rules and Statute is instructive to

Protective Measures for Victims and Witnesses, at paras. 23, 24. (August 10, 1995); Prosecutor v.
Tadic, (IT-94-1-T) Judgement (7 May 1997).

9. Inlight of the existence of the exceptional circumstance, the Chamber finds that it is necessary to
prevent the wholesale disclosure of witnesses names and addresses before trial because to do otherwise

http://www.ictr.org/ENGLISH/cases/Bagosora/decisions/051201¢c.htm 4/27/2004



TC III Decision Page 4 of 8

4982

would be against the intent of the drafters of Rule 69 and the other Rules aimed at providing protection
to victims and witnesses. Moreover, since it was the generally declared intent of the drafters that the
Rules have some elasticity to permit the Chambers to make determinations, where warranted, on a case-
by-case basis to address specific concerns, the Chamber believes that it is unreasonable under the
particular circumstances of this case to give effect to the literal words of Rule 69(C) which require
disclosure of all protected witness identities before trial. To make an order effectuating the letter of
Rule 69(C) is il advised because it would unnecessarily tax any real notion of witness protection
without advancing the Accused’s right to effective cross-examination in any meaningful way.

C. Rule 69 Within the Overall Scheme of the Statute and Rules

10. The exegesis of the overall scheme of the Statute and of the Rules makes plain the intent of the
Judges who drafted the Rules regarding protection for victims and witnesses. There are no less than four
rules and an article in the Statute specifically aimed at facilitating the appearance and testimony of
witnesses before the Tribunal. The analysis of the International Tribunal for the Former Yugoslavia in
the matter Prosecutor v. Tadic (IT-94-1-T) in its Decision on the Prosecutor’s Motion Requesting
Protective Measures for Victims and Witnesses (10 August 1995) is instructive in this regard

24. In drafting the Rules . . . the Judges of the International Tribunal endeavoured to incorporate rules that
addressed issues of particular concern, such as the protection of victims and witnesses, thus discharging the
mandate of Article 22 of the Statute. (Annual Report, supra, para. 75). Provision are made for the submission
of evidence by way of deposition, i.e., testimony given by a witness who is unable or unwilling to testify in
open court (Rule 71). Another protection is that arrangements are made for the identity of witnesses who may
be at risk not to be disclosed to the accused until such time as the witness is brought under the protection of
the International Tribunal (Rule 69). Additionally appropriate measures for the privacy and protection of
victims and witnesses may be ordered including, but not limited to, protection from public identification by a
variety of methods (Rule 75). Also relevant is the establishment of the Victims and Witnesses Unit within the
Registry to provide counselling and recommend protective measures (Rule 34).

11. So significant was the concern for the protection of witnesses that it is specifically mentioned in
Article 14 of the Statute which engages the Judges of the Tribunal to adopt Rules of Procedure and
Evidence for the conduct of all proceedings, including rules governing the protection of victims and
witnesses. Moreover, Article 19(1) of the Statute, which governs the commencement and conduct of
trial proceedings provides:

The Trial Chambers shall ensure that a trial is fair and expeditious and that the proceedings are conducted in
accordance with the [Rules], with full respect for the rights of the accused and due regard for the protection of
victims and witnesses.

(Emphasis added).[2]

12, Article 21 of the Statute of this Tribunal, which is identical to Article 22 of the Yugoslavia
Tribunal’s Statute, provides:

The [Tribunal] shall provide in its Rules of Procedure and Evidence for the protection of victims and
. wimesses. Such protection shall include, but shall not be limited to, the conduct of in camera proceedings and
the protection of a victim's identity.

13.  Read together the various articles of the Statute and the Rules charge the Chamber with assuring
the protection of victims and witnesses and vest it with broad discretionary authority in discharging this

momentous mandate. See Rule 69(A).

14. This mandate to protect witnesses does not stand alone; rather it stands along side the Tribunal’s

http://www.ictr.org/ENGLISH/cases/Bagosora/decisions/051201 c.htm 4/27/2004
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obligation to ensure fair proceedings, in conformity with the rights of the accused. See Article 20.
Among the rights which the accused enjoys is a minimum guarantee "[tJo examine, or have examined _
the witnesses against him or her . . . " as provided under Article 20(4)(e). However, this right seemingly
unfettered and absolute at first blush has an explicit limitation in the form of Article 20(2) which
provides: "In the determination of charges against him or her, the accused shall be entitled to a fair and
public hearing, subject to Article 21 of the Statute." The Statute and the Rules envisioned therefore that
the rights of the accused to a fair trial included the right of the Chamber to control the exercise of that
right to a certain prescribed degree in service of the obligation to provide protection to victims and
witnesses.

15.  No one questions the potential value of unredacted statements and other witness-identifying data
in the preparation of a defence. The point of departure for an effective cross-examination often involves
asking the witness questions about his or her identity and where she or he lived or lives. Thus, if the
Accused is to make effective use of his or her right to cross-examine witnesses against him he must be
aware of the identity of the person he seeks to question, otherwise he is deprived of the very facts that
would enable Defence Counsel to demonstrate that a witness is hostile, prejudiced, or otherwise
unreliable so as to impugn the witness’s credibility. All of this identifying data opens valuable avenues
for in-court cross-examination and out-of-court investigation before the witness is to appear to testify.

16. The question remains therefore, what amount of advance disclosure is strictly necessary to serve
the rights of the defence and preserve protection of victims and witnesses. What is truly in the balance
is not the Accused’s right to a fair trial against the safety of victims and witnesses. There is nothing
within the Statute that indicates that an accused’s right to a fair trial is somehow hampered or
compromised in service of witness protection. The concepts of protective measures for witnesses,
including delayed disclosure of identity, did not streak like a meteor across the existing statutory and
regulatory landscape of the accused’s right to a fair trial and effective cross-examination. Rather, it was
an integral part of this Tribunal’s procedures from its inception. Both concepts, fair trial for the accused
and witness protection, were preoccupations of equal importance in the minds of the drafters of the
Statutes and Rules. See Tadic, Protective Measures Decision, supra, at para. 25. It is not surprising
therefore that several of the Tribunals Statutes and Rules speak of witness protection and the rights of
the accused in the same breath. For example, Article 20(2) of the Statute contains a significant "subject
to" clause: "In determination of the charges against him the accused shall be entitled to a fair and public
hearing, subject to Article 21 of the Statute". Similarly, Rule 75 which deals with the measures aimed at
protecting the disclosure of witness-identifying data to the public and media, is bounded by the explicit
requirement that any measures imposed pursuant must nevertheless be "consistent with the rights of the
accused".

17.  To give effect to only that part of the provisions of Rule 69(C) which indicates that disclosure is
be to made before trial, without consideration of the object and purposes of such advance disclosure
would do violence to the very intent of the drafters in making the provision: (i) to provide witness
protection in "exceptional cases" and (ii) to provide sufficient notice to the accused so that he may
effectively exploit his right to cross-examination of the witnesses against him.

D. Caveat: Must Avoid Results Repugnant to Intent of Rulemakers: Some Practical Considerations

18.  On 26 November 2001, the Chamber consulted with the WVSS-P pursuant to Rule 69(B) to learn
about the limits, if any, on its capacity and resources to place witnesses under the protection of the
Tribunal. During our consultation, we learned that the WVSS-P lacks the capacity and resources to
place under its protection more than 200 witnesses before the commencement of the trial proceedings in
the instant case under logistical time constraints imposed by the workings of the Office of the
Prosecutor. The manner in which the WV SS-P must operate permits it to place under protection only a
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limited number of witnesses at any given time. In addition, this capacity is further limited by the fact
that each of the three Trial Chambers is engaged in at least two trial requiring the protection and
subsequent production of a large number of protected witnesses. For example in the so-called Butare
Case, Prosecutor v. Nyramasuhuko et al., ICTR-98-42-T, the Prosecutor intends to call more than 100
witnesses, each of whom must be placed under the Tribunal’s protection before his or her identification
data is disclosed to the Defence. It is also critical to recall in this regard that once a witness comes under
the protection of the Tribunal he or she continues to be under protection until the conclusion of the
mandate of this Tribunal. The list of witnesses that the WV SS-P must maintain under its protection is
therefore growing with the commencement of each new trial. Against such a factual backdrop, any
order requiring the Prosecutor to disclose the identity of the more than 200 protected witnesses expected
to testify in her case-in-chief in this case, would place an untenable burden on the already strained
resources of the WV SS-P.

19.  Itis not desirable for a Chamber to make an order that cannot effectively be implemented.
Consequently, the Chamber refrains from making an order as proposed by the Defence, directing the
Prosecutor to make one single omnibus disclosure of unredacted witness statements and other
identification data sixty days before the commencement of trial. Although such an order would track the
letter of Rule 69(C), it neglects to respect the spirit of Article 21 of the Statute, which mandates that the
Chamber provides witness protective measures.

20. In addition, even if the WV SS-P had the capacity to place under its protection all the witnesses in
advance of trial, the Chamber would nevertheless be constrained not to make an order requiring
disclosure of all unredacted statements and identities before trial. In this respect, the Chamber is
mindful that the trial of this matter may take a year or more. If the names of all witnesses, irrespective
of the anticipated date of their testimony, were revealed to the Defence, such unwarranted advance
disclosure may severely compromise the safety and security of protected witnesses who may in the
interim become targets for coercion or other threats which would prevent or at least discourage them
from testifying at trial. Moreover, the Chamber gives due regard to the fact that the WVSS-P is not
equipped to provide full-fledged witness protection on the order of what is available in some more
developed national jurisdictions. As such, temporary anonymity is a critical measure used by the
WVSS-P to maintain the confidentiality and safety of the protected victims and witnesses. No one can
justifiably argue that an effective defence requires the disclosure of unredacted statements a year or
more in advance of the date of a particular witness’s testimony.

21.  Were the Chamber to grant the measure advocated by the Defence, i.e., sixty day in advance of
trial, which in effect might amount to one year or more before a particular witness might be called to
testify, it would be abdicating its statutory duty to provide measures for the protection of witnesses and
~ victims with no corresponding advancement of the Defence’s right to a fair trial and effective cross-
examination. More important, an order requiring wholesale disclosure of unredacted statements and
other identifying data would result in an absurd and unintended compromise of the safety of the
overwhelming majority of the protected victims and witnesses. Such an eventuality could not be more
repugnant to the intent of the drafters of the Statute and Rules of the Tribunal. Rule 69 exists because it
was anticipated that there are potential sources of risk to the safety of prosecution witnesses. It is for
this reason that the Rule permits the temporary non-disclosure of witness identities to the defence upon a
finding of the existence of exceptional circumstances.

22.  Giving due consideration to the particular facts of this case, the Chamber is persuaded by the
arguments of the Prosecutor that the deadline for disclosure of witness statements should be done on a
rolling basis measured from the anticipated date a particular witness is expected to testify. The Chamber
“does not, however, subscribe to the notion that twenty-one days under the particular circumstances of
this case is a sufficient period of advance disclosure to provide the Defence with a fair opportunity to
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effectively exploit the witnesses’ unredacted statements and identification data to formulate an effective
cross-examination. The exigencies of this particular case require that the Prosecutor make the relevant -
disclosures at least thirty-five days before the testimony of a given witness. Recalling the manner in
which the Defence described it would use the data, the Chamber believes that the rights of the accused

to a fair trial, complete with the right tools for effective cross-examination, will be adequately served.

E. Conclusion

23. For all the foregoing reasons, the Chamber concludes that the terms "sufficient time prior to trial"
must be informed and interpreted through the filter of the main object and purpose of Rule 69 and of the
overall scheme of the Tribunal’s Statute to equally serve the rights of the accused to a fair trial,
including the right to be provided information for effective cross- examination of the witnesses against
him, and the mandate of the Tribunal to provide meaningful protection for vulnerable victims and
witnesses. Deference to the fundamental rules of statutory construction requires that the Chamber refrain
from making an order, which although consistent with the unambiguous letter of Rule 69 (C), does
violence to its spirit by resulting in a practical situation that is repugnant to the object and purpose of the
relevant Statutes and Rules of the Tribunal.

24, Accordingly, the Prosecutor shall be required to disclose unredacted statements and other
witness-identifying data, including name, address, age, ethnicity, etc., on a rolling basis to be measured
from the date of the scheduled date on which a witness is to appear before the Tribunal to testify. The
Prosecutor shall provide such information no later than thirty-five days before the date of testimony of a
particular witness, or when the witness comes under the protection of the Tribunal, whichever is earlier.

25.  In making this order, where disclosure is done on a rolling basis measured from the date of
testimony rather than in advance of trial, the Chamber is acutely aware that it has departed from the
strict letter of Rule 69(C). Such a departure is eminently justified when it is done to avoid a result that is
repugnant to the intent of providing meaningful protection for victims and witnesses, which intent was
the subtonic of the drafters of the Statute and Rules of the Tribunal concerning witness protection. Such
an order In no way abrogates the Accused’s right to a fair trial. Rather, it invigorates the Chamber’s
broad discretion under Rule 69(A) to strike the right balance, respecting the right of the accused to
effective cross-examination of the witnesses against him, while providing protection to vulnerable
witnesses, some of whom might not testify absent this very limited protection in the form of delayed
disclosure of their identities.

26.  Accordingly it is

27.  ORDERED that the Prosecutor disclose to the Defence the identity of her protected victims and
witnesses as well as their non-redacted statements, no later than thirty-five days before the protected
witness is expected to testify at trial, or until such time as the said protected victims or witnesses are
brought under the protection of the Tribunal, whichever is earlier.

28.  The foregoing constitutes the decision and order of the Chamber.

29.  Judge Dolenc dissents from the decision and order of the Chamber and appends his separate
opinion.

Arusha, 5 December 2001
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Lloyd George Williams, Yakov Ostrovsky Pavel Dolenc
Q.C. Judge Judge
Judge, Presiding

Seal of the Tribunal

[1]. From its very earliest days this Tribunal has relied upon the Jurisprudence of the Yugoslavia Tribunal to inform its
analysis and decisions on matters concerning witness protection. See e. & Prosecutor v. Rutaganta (ICTR-96-3-T), Decision
on the Preliminary Motion Submitted by the Prosecutor for Protective Measures for Witnesses (26 September 1996)
(including in the recitation the following: "TAKING INTO CONSIDERATION the jurisprudence of the International
Criminal Tribunal for the Former Yugoslavia, notably its decisions of 10 August 1995 and 14 November 1995 .. .").

[2].  The French version of Article 19 is slightly different in a very important way. In its French incarnation Article 19(1)
provides:

La Chamber de premiére instance veille a ce que le proces soit €quitable et rapide et & ce que I’instance se
déroule conformément au Réglement de procédure et de preuve, les droits de L’ Accusé étant pleinement
respectés et la protection des victimes et des témoins diment assurée.

(Emphasis added).

When translated into English, the relevant portion of the French version provides: "the rights of the accused being
fully respected and the protection of victims and witnesses duly assured." In its French incarnation Article 19 places even
more emphasis on the need to assure protection of victims and witnesses.
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IN TRIAL CHAMBER 11

Before:

Judge David Hunt, Presiding

Judge Florence Ndepele Mwachande Mumba
Judge Fausto Pocar

Registrar:
Mrs Dorothee de Sampayo Garrido-Nijgh

Decision of:
3 July 2000

PROSECUTOR
v

Radoslav BRDANIN & Momir TALIC

DECISION ON MOTION BY PROSECUTION FOR PROTECTIVE MEASURES

The Office of the Prosecutor:

Ms Joanna Korner
Mr Michael Keegan
Ms Ann Sutherland

Counsel for Accused:

Mr John Ackerman for Radoslav Brdanin
Maitre Xavier de Roux and Maitre Michel Pitron for Momir Talic

1 The application
1. On 10 January 2000, the Prosecutor filed a motion seeking orders directed to the two accused
(Radoslav Brdanin and Momir Talic) and their legal teams — collectively described as the “Brdanin and

Talic Defence” — in the following terms:

(1) The Brdanin and Talic Defence shall not disclose to the media any confidential or non-
public materials provided by the Prosecutor.

(2) Save as is directly and specifically necessary for the preparation and presentation of this
case, the Brdanin and Talic Defence shall not disclose to the public:
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(a) the names, identifying information or whereabouts of any witness or
potential witness identified to them by the Prosecutor;

(b) any evidence (including documentary, physical or other evidence) or any
written statement of a witness or potential witness, or the substance, in whole
or part, of any such non-public evidence, statement or prior testimony;

(3) If the Brdanin and Talic Defence find it directly and specifically necessary to disclose
such information for the preparation and presentation of this case, they shall inform each
person among the public to whom non-public material or information (such as witness
statements, prior testimony, or videos, or the contents thereof ), is shown or disclosed, that
such a person is not to copy, reproduce or publicise such statement or evidence, and is not
to show or disclose it to any other person . If provided with the original or any copy or
duplicate of such material, such person shall return it to the Brdanin and Talic Defence
when such material is no longer necessary for the preparation and presentation of this case;

(4) With regard to (3) above, the Brdanin and Talic Defence shall maintain a log indicating
the name, address and position of each person or entity receiving such information and the
date of disclosure. If there is a perceived violation of the orders described herein, the
Prosecutor shall notify the Trial Chamber which may either review the alleged violations or
may refer the matter to a designee, such as a duty Judge. If the Trial Chamber refers the
matter to a duty Judge, the duty Judge shall review the disclosure log, make factual
determinations, and report back to the Trial Chamber with a recommendation as to whatever
action seems appropriate .

(5) If a member of the Brdanin and Talic Defence team withdraws from the case, all
material in his or her possession shall be returned to the lead defence counsel. The Brdanin
and Talic Defence shall return to the Registry, at the conclusion of the proceedings in this
case, all disclosed materials and copies thereof, which have not become part of the public
record.

(6) The Prosecutor may make limited redactions to witness statements or prior testimony
concerning the identity and whereabouts of vulnerable victims or witnesses. The identities
of such persons shall be disclosed to the Brdanin and Talic Defence within a reasonable
period before commencement of trial, unless otherwise ordered.(1)

Paragraph 2 of the Motion defines, in wide terms, the expressions “the Prosecutor ”, “Brdanin and Talic
" Defence”, “the public” and “the media”.(2) The Motion was filed on a confidential basis.

2. The orders sought numbered (1), (2) and (3) were not opposed. The others were opposed.
2 The Statute and the Rules

3. There are three provisions of the Tribunal’s Statute which are relevant to this application. Article 20
(“Commencement and conduct of trial proceedings™) provides , so far as is here relevant:

1. The Trial Chambers shall ensure that a trial is fair and expeditious and that proceedings

are conducted in accordance with the rules of procedure and evidence , with full respect for
the rights of the accused and due regard for the protection of victims and witnesses.
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4. The hearings shall be public unless the Trial Chamber decides to close the proceedings in
accordance with its rules of procedure and evidence.

Article 21.2 (“Rights of the accused”) provides:

2. In the determination of charges against him, the accused shall be entitled to a fair and
public hearing, subject to article 22 of the Statute.

Article 22 (“Protection of victims and witnesses™) provides:

The International Tribunal shall provide in its rules of procedure and evidence for the
protection of victims and witnesses. Such protection measures shall include , but shall not
be limited to, the conduct of in camera proceedings and the protection of the victim’s
identity.

4. There are also a number of the Rules of Procedure and Evidence (“Rules”) which are relevant to the
application. Rule 66(A)(i) (“Disclosure by the Prosecutor”) is in the following terms:

Subject to the provisions of Rules 53 and 69, the Prosecutor shall make available to the
defence in a language which the accused understands

(1) within thirty days of the initial appearance of the accused, copies of the supporting
material which accompanied the indictment when confirmation was sought as well as all
prior statements obtained by the Prosecutor from the accused; [...]

Rule 53(A) (“Non-disclosure”) provides:

In exceptional circumstances, a Judge or a Trial Chamber may, in the interests of justice,
order the non-disclosure to the public of any documents or information until further order.

Rule 69 (“Protection of Victims and Witnesses™) provides:
(A) In exceptional circumstances, the Prosecutor may apply to a Trial Chamber to order the
non-disclosure of the identity of a victim or witness who may be in danger or at risk until

such person is brought under the protection of the Tribunal.

(B) In the determination of protective measures for victims and witnesses, the Trial
Chamber may consult the Victims and Witnesses Section.

(C) Subject to Rule 75, the identity of the victim or witness shall be disclosed in sufficient
time prior to the trial to allow adequate time for preparation of the defence.

Rule 75(A) (“Measures for the Protection of Victims and Witnesses™) provides:
A Judge or a Chamber may, proprio motu or at the request of either party, or of the victim
or witness concerned, or of the Victims and Witnesses Section, order appropriate measures

for the privacy and protection of witnesses, provided that the measures are consistent with
the rights of the accused.
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3 The redactions made by the prosecution

5. On 11 January, the prosecution purported to comply with its obligation under Rule 66(A)(i) by
serving on counsel for the two accused copies of the supporting material which had accompanied the
indictment when confirmation was sought. Every statement served had been redacted to remove the
name and any other material which would identify either the persons who had made the statements or
their whereabouts , notwithstanding the references in par (6) of the orders presently sought to “limited
redactions” and “vulnerable victims or witnesses”. The documents were accompanied by a letter which
requested counsel to respect the protective measures sought in the Motion until such time as the Trial

6. It was conceded by the prosecution that this redaction had been effected without having first obtained
an order pursuant to Rule 69, but it was said that the redaction had been carried out in advance of such
an order “for safety’s sake”.(4) The first issue to be determined in the Motion is, therefore, whether
pursuant to Rule 69(A) the prosecution is entitled to the redaction of the name and identifying features
of every person who has made a statement until “a reasonable period before [the] commencement of

7. In relation to the power to provide appropriate protection for victims and witnesses in the Statute and
Rules, it was held by the Trial Chamber in the Prosecutor v Tadic(6) that:

[...] in the fulfilling of its affirmative obligation to provide such protection, [the Tribunal]
has to interpret the provisions within the context of its own unique legal framework in
determining where the balance lies between the accused’s right to a fair and public trial, the
right of the public to access of information and the protection of victims and witnesses.
How the balance 1s struck will depend on the facts of each case. (7)

The balance between the right of the accused to a fair and public trial and the protection of victims and
witnesses within its unique legal framework had also been referred to in earlier decisions in the same
case.(8)

8. The prosecution, however, relies not only upon the facts of this particular case but also upon “the
facts and circumstances concerning Tribunal cases generally” to justify the redaction of all identification
of every person who had made the relevant statements and their whereabouts. It says that Bosnia and
Herzegovina continues to be a dangerous place, where each ethnic or political group is viewed as the
enemy of another, and where —

[...] much of the war is still being fought, with indictees [sic] or suspects and their
supporters (as well as supporters of those detained in The Hague) still at large and where
witnesses against them are considered “the enemy”.(9)

The Motion proceeds:

10. In the past two years, there have been increasing instances involving interference with
and intimidation of Tribunal witnesses, including breaches and violations of witness
protection orders (including non-disclosure orders) and other security measures . The
situations range from witnesses having their lives threatened, to repeated instances of
witness statements that have been disclosed to accused and their counsel being published in
the media or otherwise made public (despite the existence of non-disclosure orders), to
numerous threatening telephone calls, to loss of jobs or job opportunities, to witnesses’
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general fear and apprehension that they or their families will be harmed or harassed or
otherwise suffer if they testify or co-operate with the Tribunal. -

11. In light of these past breaches of confidentiality and other serious problems , and their
effect on victims and witnesses, the Prosecutor has grave concerns that the safety of
witnesses, their willingness to testify and the integrity of these proceedings will be
substantially jeopardised if witnesses’ identities, whereabouts and statements are
prematurely disclosed in circumstances where they cannot be protected . The Prosecutor
submits that the requested protective measures greatly assist in minimising these concerns.

9. The prosecution submits that the future of this and all other Tribunal cases depends upon the ability
and willingness of witnesses to give evidence. Absent evidence, there will be no trials, or no trials which
accomplish justice. It says :(10)

If witnesses will not come forward or if witnesses refuse or are otherwise unwilling to
testify, there is little evidence to present. Threats, harassment, violence, bribery and other
intimidation, interference and obstruction of justice are serious problems, for both the
individual witnesses and the Tribunal’s ability to accomplish its mission.

10. It was frankly conceded by the prosecution that the basic argument underlying its submissions was
that the requirements of Rule 69(A) — that “exceptional circumstances ” must be shown before
protective measures will be ordered by the Trial Chamber — are satisfied in relation to every witness in
every case “at this stage” (that is, at the time for service on the accused of the supporting material which
accompanied the indictment when confirmation was sought).(11) It was also frankly conceded by the
prosecution that it is difficult to argue that every witness must be vulnerable.(12)

11. In the opinion of the Trial Chamber, the prevailing circumstances within the former Yugoslavia .
cannot by themselves amount to exceptional circumstances . This Tribunal has always been concerned
solely with the former Yugoslavia, and Rule 69(A) was adopted by the judges against a background of
ethnic and political enmities which existed in the former Yugoslavia at that time. The Tribunal was able
to frame its Rules to fit the task at hand; the judges who framed them feared even at that time that many
victims and witnesses of atrocities would be deterred from testifying about those crimes or would be
concerned about the possible negative consequences which their testimony could have for themselves or
their relatives.(13) Accordingly, the use by those judges of the adjective “exceptional” in Rule 69(A )
was not an accidental one. To be exceptional, the circumstances must therefore go beyond what has
been, since before the Tribunal was established, the rule — or the prevailing (or normal) circumstances —
in the former Yugoslavia. As was made clear by the Second Tadic Protective Measures Decision, the
circumstances of each case must be examined. '

12. The prosecution submits that the Second Tadic Protective Measures Decision should no longer be
followed, as it was the Tribunal’s first case, and that there had been numerous documented instances of
interference since that time.(14) Even if the situation has changed since the Second Tadic Protective
Measures Decision — and the Trial Chamber is not satisfied that there has been any significant change —
the wording of Rule 69(A) has nevertheless remained the same, and the phrase “exceptional
circumstances” in its ordinary usage does not permit any interpretation which equates it with what is
now said to be the rule in the former Yugoslavia.

13. The action of the prosecution in redacting the name and identifying features in every statement,
although no doubt administratively convenient, was both unauthorised and unjustified on the basis
which the prosecution has now put forward .
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4 An alternative procedure?

14. During the course of the oral hearing of the Motion, on 24 March 2000, there was discussion as to
whether a procedure could be devised which would avoid the need for a witness-by-witness application
by the prosecution to the Trial Chamber for protective measures before complying with its obligation
under Rule 66(A)(i) to serve copies of its supporting material upon the accused.

15. The prosecution proposed a procedure whereby —

(i) it would take it upon itself to redact the identity of every witness who has asked for his
or her identity not to be revealed and who, in its judgment, is a vulnerable witness,

(ii) the accused could make a “reasonable” request to it for the identity of particular victims
and witnesses to be revealed, giving reasons why their identity was required at an earlier
stage than (say) thirty days before the commencement of the trial, and

(ii) if that request were refused, the accused could then seek relief from the Trial Chamber.

(15)

Should the accused require the name of a witness because there are, for example, features directly
implicating the accused, the name would be supplied unless there is a very good reason why the
prosecution wished to withhold it.(16)

16. Such a proposal, however, has two basic defects. First, it continues to assume that every witness (or
at least those who ask for their identity not to be disclosed) is in fact “in danger or at risk” (as Rule 69
(A) describes them), or “vulnerable” (as the Motion describes them). As already decided, that is not so .
Secondly, the proposal completely reverses the appropriate onus. Rule 69(A) places the onus upon the
prosecution to demonstrate the exceptional circumstances justifying an order for non-disclosure,
whereas this proposal places the onus upon the accused to justify disclosure.

17. There is another problem. The prosecution asserted that, as it has a responsibility to ensure that the
accused is given a fair trial, it should be trusted in effect to perform the role which the Rules give to the
Trial Chamber in determining which victims and witnesses are vulnerable.(17) It asks the accused “to
accept that there are very good reasons why the identity is not being provided™.(18) This does not even
begin to discharge the onus which the prosecution bears under Rule 69(A ). One of the supporting
documents served on the accused in the present case consists of the transcript of evidence which a

. proposed witness gave in open session in another case before the Tribunal, with all material identifying
the witness redacted. As it would be a simple thing for the accused to find the relevant transcript and
thus to identify the witness in question, there could be no exceptional circumstances warranting a
redaction of that witness’s name. This example suggests a perhaps less than dispassionate approach by
the prosecution to its task.(19)

18. The proposal was opposed by both accused, and the Trial Chamber accepts that its implementation
would be contrary to both the Statute and the Rules.

5 A conflict between the Rules?
19. The prosecution claims that there is a conflict which needs to be resolved between the obligation

placed upon it by Rule 66(A)(i) to disclose the supporting material to the accused within thirty days of
his initial appearance and the protection afforded to victims and witnesses provided by Rule 69(A).(20)

http://www.un.org/icty/brdjanin/trialc/decision-e/00703PM213035.htm 4/27/2004



Decision on Motion by Prosecution for protective Measures Page 7 of 23

o ()

20. The Trial Chamber does not accept that there is any such conflict. As already decided, Rule 69(A)
does not provide the blanket protection asserted by the prosecution. Before protective measures will be -
granted, Rule 69(A) requires the prosecution first to establish exceptional circumstances. This is in
accordance with the balance carefully expressed in Article 20.1: that “proceedings are conducted [...]
with full respect for the rights of the accused and due regard for the protection of victims and

witnesses”. As the prosecution correctly concedes, the rights of the accused are made the first
consideration, and the need to protect victims and witnesses is a secondary one.(21) The reference to
“proceedings” in Article 20 is not limited to the actual trial; it includes every phase of the litigation

which affects the determination of the matter in issue.(22)

21. If the prosecution is able to demonstrate exceptional circumstances justifying the non-disclosure of
the identity of any particular victims or witnesses at this early stage of the proceedings, then its
obligations of disclosure under Rule 66 (A)(i) will be complied with if it produces copies of the
statements with the names and other identifying features of only those witnesses redacted.

6 Rule 69(A)

22. It is necessary initially to say one thing about Rule 69(A) if only for the purpose of putting it on one
side. The Rule expresses the power to make a non-disclosure order in relation to a victim or witness who
may be in danger or at risk “until such person is brought under the protection of the Tribunal”. This
rather curious wording appears to assume that the Tribunal has a witness protection program or scheme
which will render the non-disclosure order no longer necessary once it comes into operation. In fact, the
Tribunal does not have any such program or scheme.(23) The Rule has always been interpreted as
including the power to make non-disclosure orders which continue throughout the proceedings and
thereafter. If necessary, such a power is justified by Rule 53(A), which permits a non-disclosure order
(so far as the public is concerned) to be made in relation to any document or information until further
order - but, again, only “[i]n exceptional circumstances”. So far as the accused is concerned, Rule 69(C)
requires the identity of the victim or witness to be disclosed to him “in sufficient time prior to the trial to
allow adequate time for preparation of the defence”.(24)

23. There is therefore clear power to make what may be described as the usual non -disclosure orders in
relation to particular victims and witnesses once exceptional circumstances have been shown. That,
however, is not what is sought by the prosecution in the present motion. In substance, the present motion
seeks only to justify the prosecution’s right to make the blanket redactions already made. In that
endeavour , the prosecution has been unsuccessful, and it will be necessary to file a fresh motion in
which it seeks to justify a non-disclosure order in relation to particular victims and witnesses.(25) As

_ some of the issues which will arise in relation to such a fresh motion have been debated in relation to the
present motion, it is appropriate to express the views of the Trial Chamber in relation to those issues at
this stage.

24. The first issue concerns the likelihood that prosecution witnesses will be interfered with or
intimidated once their identity is made known to the accused and his counsel , but not to the public. The
prosecution says, and the Trial Chamber accepts, that the greater the length of time between the
disclosure of the identity of a witness and the time when the witness is to give evidence, the greater the
potential for interference with that witness.(26) Paragraph 10 of the Motion makes the general allegation
that there has been an increasing number of instances in which there have been breaches and violations
of witness protection orders, thus justifying grave concerns that such instances will increase further if
the identity of the witnesses is disclosed earlier than is necessary.

25. The prosecution subsequently gave four examples of these instances.(27) In the first, counsel for an
accused was charged (with his client) with contempt arising from alleged interference with a prospective
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witness for that client. The charge of contempt has been dismissed upon the basis that the Trial Chamber
was not satisfied beyond reasonable doubt that the interference had occurred.(28) In the second example -
counsel in one case named in open session a person as having been a witness in an associated case who
had been granted protective measures in that other case. When charged with contempt, Counsel claimed
that he had drawn the inference that that person had given evidence in the associated case from the fact
that it was known that he had been in The Hague at the time. The prosecution did not assert that this
knowledge had been gained as a result of a breach by anyone bound by the protective measures order in
the associated case.(29) In the third example, a witness list was published in a newspaper in Sarajevo. In
the fourth example, a witness statement was published in a newspaper in Croatia . The prosecution
asserted that:(30)

As a result of these actions, Prosecution witnesses who had previously agreed to appear
before the Tribunal refused to testify.

The reference to “these actions” appears to be limited to the third and fourth examples .

26. It is, however, important to recall the terms of the rule under which the prosecution seeks a non-
disclosure order. Rule 69(A) applies only to “the non-disclosure of the identity of a victim or witness
who may be in danger or at risk”. Any fears expressed by potential witnesses themselves that they may
be in danger or at risk are not in themselves sufficient to establish any real likelihood that they may be in
danger or at risk. Something more than that must be demonstrated to warrant an interference with the
rights of the accused which these redactions represent. Most judges can identify cases in which it is
obvious that witnesses have been interfered with, but it is by no means so obvious that this has resulted
from breaches by defence team members of witness protection orders. The examples of violations in the
four cases following (in a temporal sense only) the disclosure of the identity of the witnesses to the
defence are accompanied by the prosecution’s assertion that they show “a history of violations in
virtually every case that has been brought before this Tribunal”.(31) This piece of hyperbole does not
assist.

27. Counsel for the accused have, with some justification, complained that their integrity has been
impugned by these assertions. Such an intention has been denied by the prosecution, which has
attempted to explain the relevance of its assertions in this way:(32)

It is submitted that if, before an order is to be made, the Prosecutor is required to
demonstrate that there are grounds for believing that a particular defence counsel would
behave improperly and/or until interference with witnesses or improper disclosure of
confidential material has taken place, then the purpose of the order (which does no more
than comply with the statutory obligation to protect victims and witnesses ), has been
negated.

This was expanded at the oral hearing:(33)
We’re suggesting that the interference may and has in the past come from persons who have
a vested interest in, whether actively sought by the accused or no, helping them. And one of

the foolish ways which they see help being given is by interference with witnesses.

These explanations do not entirely eradicate the suggestion by the prosecution that there is a
presumption that impropriety will occur, particularly when the terms of Order (4) are considered.(34)

28. The Trial Chamber accepts that, once the defence commences (quite properly) to investigate the
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background of the witnesses whose identity has been disclosed to them, there is a risk that those to

whom the defence has spoken may reveal to others the identity of those witnesses, with the -
consequential risk that the witnesses will be interfered with. But it does not accept that, absent specific
evidence of such a risk relating to particular witnesses, the likelihood that the interference will eventuate
in this way is sufficiently great as to justify the extraordinary measures which the prosecution seeks in
this case in relation to every witness.

29. A second issue which arose relates to the extent to which the power to make protective orders can be
used not only to protect individual victims and witnesses in the particular case but also to assist the task
of the prosecution to bring other cases against other persons in the future. This issue arises from the
prosecution’s assertion quoted earlier:(35)

If witnesses will not come forward or if witnesses refuse or are otherwise unwilling to
testify, there is little evidence to present. Threats, harassment, violence, bribery and other
intimidation, interference and obstruction of justice are serious problems, for both the
individual witnesses and the Tribunal’s ability to accomplish its mission.

That is a statement which could easily be misunderstood. In the view of the Trial Chamber, when the
required balancing exercise is undertaken before protective measures are ordered, a clear distinction
must be drawn between measures to protect individual victims and witnesses in the particular trial and
measures which simply make it easier for the prosecution to present its other cases against other persons.

30. Whilst the Tribunal must make it clear to prospective victims and witnesses in other cases that it will
exercise its powers to protect them from, inter alia , interference or intimidation where it is possible to
do so, the rights of the accused in the case in which the order is sought remain the first consideration . It
is not easy to see how those rights can properly be reduced to any significant extent because of a fear
that the prosecution may have difficulties in finding witnesses who are willing to testify in other cases.

31. The Trial Chamber accepts that the need to carry out any balancing exercise which limits the rights
of the accused necessarily results in a less than perfect trial. On the other hand, it also accepts that such a
result does not necessarily mean that the trial will not be a fair one. Those propositions were stated by
the majority of the Trial Chamber in the First Tadic Protective Measures Decision ,(36) and they have
never been disputed . The question here is whether the extent to which it is necessary to deny the rights
of the accused in order to assist the prosecution to have indeterminate victims and witnesses testify on
its behalf in future cases tilts the balance too far. The right to a fair trial holds so prominent a place in a
democratic society that it cannot be sacrificed to expediency.(37)

32. That said, however, the Trial Chamber accepts that, where the likelihood that a particular victim or
witness may be in danger or at risk has in fact been established, it would be reasonable, for the reasons
already given, to order non -disclosure of the identity of rhat victim or witness until such time that there
is still left, in the words of Rule 69(C), “adequate time for preparation of the defence” before the trial.
Counsel for Brdanin in the end realistically accepted that the real issue was “when”.(38) Counsel for
Talic did not accept the right of the prosecution to have any documents redacted,(39) although his co-
counsel emphasised the requirement of Rule 69(A) that redaction be allowed only in exceptional

33. A third issue which arose relates to the length of that time before the trial at which the identity of the
victims and witnesses must be disclosed to the accused. The prosecution accepts that, although the
greater the length of time between the disclosure and the time when the witness is to give evidence, the
greater the potential for interference with that witness, the time to be allowed for preparation must be
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time before the trial commences rather than before the witness gives evidence .(41)

34, The prosecution has also very realistically conceded that what is a reasonable time will depend upon
the particular category in which the witness in question falls .(42) For example, where (as in the present
matter) the case against the accused does not suggest that either of the accused personally did the acts in
question, the witnesses who are to prove the basic facts for which the accused is said to be responsible -
(either as a superior or by way of aiding and abetting) do not themselves directly implicate the accused ,
and knowledge of their identity would do little to assist the defence in its preparation for the trial.(43)
The witnesses whose identity is of much greater importance to the accused in the preparation of the
defence are those who directly implicate the accused as having superior authority or as aiding and
abetting.(44) The distinction is a valid one, but the problem is that it is in relation to the witnesses who
fall into the second category that the prosecution has the greater concerns and whom it seeks to keep
anonymous until the last moment.

35. All three of these issues will be relevant to the determination of the fresh motion which the
prosecution must now file in which it seeks to justify a non-disclosure order in relation to particular
witnesses.

36. The prosecution has suggested that a disclosure of its witnesses’ identity thirty days before the trial
would be sufficient to allow the accused to be ready for trial . The prosecution asserts that the name of
the witness 1s —

[...] normally only relevant to issues of credit and is, therefore, generally only a small part
of any case preparation that the Defence may undertake.(45)

The prosecution asked rhetorically:(46)

[E]ven if [the defence] have the name of a witness, how would this assist them preparing
the defence of either of the two accused?

These statements are quite unrealistic when applied to those witnesses who fall within the category of
giving evidence which directly implicates the accused. There can be no assumption by counsel for the
accused that these witnesses will be telling the truth.(47) There are well documented cases where, upon
a careful investigation, witnesses called by the prosecution have turned out not to have been where they
say they were,(48) or have subsequently retracted their evidence.(49) The Appeals Chamber has placed
a firm obligation upon those representing an accused person to make proper inquiries as to what

. evidence is available in that person’s defence.(50) Some of the prosecution witnesses are likely to be of
such importance that it will be necessary for at least the final stage of the investigation into those
witnesses to be done by counsel who is to appear for the accused at the trial. That is obvious to anyone
with experience of criminal trials. The earlier stages can be conducted by the investigator(s) retained for
the accused in the field. Many more than one person may well need to be spoken to before appropriate
information becomes available.

37. One difficulty which is said by both accused to have arisen in the present case results from the fact
that the indictment was sealed, and has remained sealed except in relation to these two accused. Persons
whom the defence teams wish to interview have declined to co-operate for fear that they are also named
in that indictment , or perhaps in another sealed indictment. This difficulty was said to arise in relation
to prospective witnesses for the defence whom the defence teams wish to interview, which is hardly
relevant to the present issue, which concerns prosecution witnesses.(51) However , the Trial Chamber
recognises that such a difficulty may well arise also in relation to those from whom the defence teams
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seek information in relation to the prosecution witnesses.

38. The Trial Chamber does not believe that it is possible to lay down in advance any particular period
which would be applicable to all cases. Everything will depend upon the number of witnesses to be
investigated, and the circumstances under which that investigation will have to take place. Some accused
may have better resources of their own than others, depending upon their position prior to their arrest.
That period can only be determined after the protective measures are in place. However, from evidence
given in other cases,(52) the Trial Chamber accepts that the pre-trial investigation process in which any
defence team 1s involved is a difficult one, and that (unless very few witnesses have been made the
subject of protection orders) a period somewhat longer than thirty days before the trial s likely to be
necessary in most cases if the accused is to be properly ready for trial.

7 Return of documents

39. Order (5), if made, would oblige counsel for the accused to return all statements of witnesses to the
Registry “at the conclusion of the proceedings”. It is said that, as the statements were provided to the
accused only to enable him to prepare for the trial, they should be returned to the Registry — thus
ensuring that what may be described as the non-public information which the statements contain can

40. It was argued on behalf of Talic that the documents became the property of the accused as soon as
they are provided to him, and that he should be entitled to keep them “so that he could use them properly
(56) The Trial Chamber does not find it necessary to determine this issue, as it accepts the alternative
submission made on behalf of Brdanin, that the “work product” of counsel (being the notations
inevitably made by counsel on those documents during the preparation and the course of the trial) does
become the property of the accused and that it is of a confidential nature.(57) It is unnecessary to
determine whether that confidentiality stems from the legal professional privilege which arises (at least
in the common law systems) between attorney and client; it 1s sufficient to say that the “work product”
1s confidential, and that the accused should not ordinarily be required to divulge it. The issue therefore
becomes whether the risk of disclosure is of such a nature that the documents ought nevertheless be
returned .

41. When pressed as to how realistic the risk was that the non-public material in these statements would
be disseminated if the documents were kept by counsel after the case has been concluded (when the

. protective measures still operate), the prosecution first referred to the refusal by one defence counsel in
another case to return his papers at the conclusion of the trial, and then suggested that:(58)

One keeps papers in one’s office, people wander in and out of the office, or one leaves
papers somewhere, and unless they’re returned and accounted for, [...] there’s always that
risk. That’s the difficulty.

If there is a deliberate refusal by counsel to return the documents when ordered to do so, he or she would
be subject to punishment for contempt. Such a refusal does not lead inevitably to a deliberate disclosure
of the documents; however, even punishment for contempt would not cure the damage should there be a
deliberate disclosure. But what realistically is the likelihood of a repeat of an event such as this? And
what realistically 1s the likelihood that counsel who has kept the statements after the conclusion of the
case would leave them in a situation where there would be an unintentional disclosure to somebody who
has wandered into his or her office? All but one of the documented disclosures to which the prosecution
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has referred in the Motion occurred either during the pre-trial phase or during the trial itself. The
exception occurred when counsel in one completed case provided an unredacted statement of a witness _
to counsel in an associated case who had at that time received from the prosecution only a redacted
statement of that witness .(59)

42. The Trial Chamber does not accept that the risk is of such significance as to warrant the concern
which the prosecution has expressed. There is in any event some difficulty in determining the exact time
when the proceedings have concluded , which the prosecution has proposed as the time for the
statements to be returned . It was agreed at the oral hearing that, if such documents were to be returned
to the Registry at the conclusion of the trial, they would for practical reasons be destroyed, rather then
stored.(60) Whether an appeal is to be lodged would be known fairly quickly, and counsel could perhaps
be permitted to keep the statements until the time for filing an appeal has expired and, if an appeal is
filed, until the appeal is disposed of. But what if, at some later stage, an application is made for a review
pursuant to Rule 119 ? Counsel retained for the accused in that procedure would have lost a very
valuable resource if the work product on the statements has been destroyed. This would be unfair to the
accused. It was suggested by the prosecution that the answer would be for defence counsel to keep his or
her work product separately from the statements supplied. The Trial Chamber regards that submission as
quite impractical.

43. The Trial Chamber does not accept that the likely risk of either deliberate or unintentional disclosure
after the conclusion of the case is of such significance as to justify the unwieldy and possibly unfair
consequences of an order that the documents be returned in every case. The fact that orders for the
return of statements have been made in similarly general terms in other cases does not impress the Trial
Chamber,(61) as the present case appears to be the first in which objection has been taken to orders of
the nature sought in this case, and the first in which there has been any examination of what is involved
in those orders.

44. The Trial Chamber is prepared to make an order in the terms of the first part of Order (5) — that, if a
member of the Brdanin and Talic Defence team withdraws from the case, all the material in his or her
possession shall be returned to the lead defence counsel. Such an order is justified as that member of the
team no longer has any need for the documents. But the Trial Chamber is not prepared at this stage to
make any further order in relation to the return of documents. It accepts that such orders may be
warranted in a particular case. Counsel for Brdanin suggested that an order may be warranted where a
document was “akin to a national security document”,(62) but the Trial Chamber would not limit the
occasions when an order may be appropriate to that class of case. Such orders are better considered at
the end of the trial, when the risk involved may more easily be identified. The risk has not been

_ identified in the present case at this stage. The order is therefore otherwise refused, without prejudice to
any further application at a later stage.

8 Maintaining a log

45. The accused have not objected to Order (3), which obliges their Defence team (as defined) to inform
each person among the public to whom they find it directly and specifically necessary to disclose
confidential or non-public materials that such person is not to copy, reproduce or publicise the
information disclosed, is not to show or disclose that information to any other person, and is to return
the original or any copy of such material provided to that person. Order (4), if made , would oblige
counse! to maintain a log indicating the names, addresses and position of each person or entity receiving
any of the non-public information in the materials provided by the prosecution. The prosecution points
out that similar statutory requirements exist in relation to statements, photographs and medical reports in
sexual cases in the United Kingdom.(63) Such a regime was said to be necessary in Tribunal cases as the

“only way of tracing these things”.(64) An expanded explanation was given in these terms:(
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[...] if there 15 a leak of confidential material, and the Trial Chamber has to conduct an
investigation, the only way they can properly do so is by a log being kept. And that’s the
reason that we are asking for that [...]

The procedure laid down by Order (4) is that, if a “perceived violation” of the non-disclosure order
occurs, the Trial Chamber, or a designee [sic] such as a duty judge, may review the disclosure log so that
“appropriate” action may be taken. The prosecution asserts that the log will not be disclosed to it..(66)

46. The accused Talic objects to such an order upon the basis that it infringes the confidentiality of his
know those whom his defence team is meeting in order to organise his defence,(68) and (b) it will
permit the prosecution to prosecute those persons “secretly”.(69) The prosecution denies that legal
professional privilege applies to that information . Again, it is unnecessary for the Trial Chamber to
determine whether the confidentiality as to the identity of persons to whom the defence team have
spoken in the preparation of the case for the