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Introduction

The Prosecution files this consolidated response to:

the document entitled “Joint Defence Motion Defence Motion for Judgement of
Acquittal under Rule 98” (“Joint Defence Motion™), filed on behalf of all three

Accused on 13 December 2005;]

the document entitled “Brima — Motion for Acquittal Pursuant to Rule 98”
(“Brima Motion”),2 filed on behalf of the First Accused (“Brima”) on 12
December 2005;

the document entitled “Defence Motion for Judgment of Acquittal of the Second
Accused — Brima Bazzy Kamara” (“Kamara Motion™),’, filed on behalf of the

Second Accused (“Kamara”) on 12 December 2005; and

the document entitled “Kanu — Factual Part Defence Motion for Judgement of
Acquittal under Rule 98" (“Kanu Motion”),* filed on behalf of the Third
Accused (“Kanu”) on 13 December 2005.

Each of these documents, which are referred to below collectively as the “Defence
Motions”, is responded to in turn, in Parts 2, 3, 4 and 5, respectively.

As a preliminary matter, the Prosecution notes that a Rule 98 Motion does not place any
burden on the Prosecution to establish that the evidence meets the Rule 98 standard in
respect of all aspects of the Prosecution case. If the position were otherwise, this would
be inconsistent with the purpose of Rule 98, as it would require the Prosecution and the

Trial Chamber to undertake a comprehensive analysis of all of the evidence in relation to

" Prosecutor v. Brima. Kamara, Kanu, SCSL-04-16-T-445, “Joint Legal Part Defence Motion for Judgement of
Acquittal under Rule 987, 13 November 2003, (“Joint Defence Motion™).

* Prosecutor v. Brima, Kamara, Kanuy, SCSL-04-16-T-442, “Brima — Motion for Acquittal Pursuant to Rule 98”, 12
December 2005 (“Brima Motion™).

* Prosecutor v. Brima, Kamara, Kanu, SCSL-04-16-T-443, “Defence Motion for Judgment of Acquittal of the
Second Accused — Brima Bazzy Kamara”, 12 December 2005 (“Kamara Motion™).

Y Prosecutor v. Brima, Kamara, Kanu, SCSL-04-16-T-444, “Kanu — Factual Part Defence Motion for Judgement of
Acquittal under Rule 987, 13 December 2005 (“Kanu Motion”).
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all aspects of the case at the half-time stage. It is at the end of the trial that the Trial
Chamber will be called upon to evaluate carefully all of the evidence as a whole, and to
determine in respect of each Accused and in respect of each count whether guilt has been
established beyond a reasonable doubt. Where there is any doubt as to the sufficiency of
the evidence at the Rule 98 stage, the trial should proceed, and the question should be
resolved by the Trial Chamber at the end of the trial.’

4. Thus, Rule 98 places a burden on the Defence to identify the specific matters in respect
of which it says that the evidence does not meet the Rule 98 standard. The Prosecution is
then only called upon in its response to the Defence Rule 98 motion to address those
specific matters raised by the Defence. The burden lies on the Defence to show that there
is a clear basis for its Motion.

5. Accordingly, this response does not purport to be an exhaustive analysis of the evidence
in this case. To the extent that certain matters have not been raised by the Defence
Motions, it must be taken that no Rule 98 issue arises. If the Trial Chamber should
proprio motu question the sufficiency of evidence in relation to a particular count, the
Prosecution respectfully requests that it be afforded its right to respond.®

6. For the reasons given below, the Prosecution submits that each of the Accused has failed
to establish that the requirements under Rule 98 for the entry of a judgment of acquittal
have been met in relation to any of the counts in the Indictment, or in relation to any of
the Accused and that the motions should be dismissed.

7. The Prosecution does accept that it has not led evidence with respect to all geographic

> As has been said by a Trial Chamber of the ICTY: “It is worth noting the extent and frequency to which Rule 98
bis has come to be relied on in proceedings before the Tribunal, and the prevailing tendency for Rule 98 bis motions
to involve much delay, lengthy submissions, and therefore an extensive analysis of evidentiary issues in decisions.
This is in contrast to the position typically found in common law jurisdictions from which the procedure is derived.
While Rule 98 bis is a safeguard, the object and proper operation of the Rule should not be lost sight of. Its essential
function is to bring an end to only those proceedings in respect of a charge for which there is no evidence on which a
Chamber could convict, rather than to terminate prematurely cases where the evidence is weak.” Prosecutor v.
HadZihasanovi¢ and Kubura, 1T-01-47-T, “Decision on Motions for Acquittal Pursuant to Rule 98 bis of the Rules
of Procedure and Evidence,” 27 September 2004, (“HadZzihasanovi¢ Rule 98bis Decision”), para. 20,

° See Prosecutor v. Jelisi¢, IT-95-10, “Judgement”, 5 July 2001, (“Jelisi¢ Appeal Judgement”), para. 27, where the
Appeals Chamber held, inter alia, “[t]he fact that a Trial Chamber has a right to decide proprio motu entitles it to
make a decision whether or not invited to do so by a party; but the fact that it can do so does not relieve it of the
normal duty of a judicial body first to hear a party whose rights can be affected by the decision to be made. Failure
to hear a party against whom the Trial Chamber is provisionally inclined is not consistent with the requirement to
hold a fair trial.”

SCSL-2004—-16-T 5
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locations pleaded at the sub-District level in the Indictment.” However, the Prosecution
submits that it is not necessary to do so to prove each particular count. Where a single
count in the Indictment charges an Accused with criminal responsibility in respect of
more than one incident, the Trial Chamber is not required to make a determination of
whether there is sufficient evidence to sustain a conviction for each separate paragraph

of, or location in the Indictment.

2. Response to the Joint Defence Motion

2.1. THE STANDARD UNDER RULE 98 (PARAGRAPHS 3-6)

8. Rule 98 of the Rules, as amended on 14 May 2003, provides:

If, after the close of the case for the prosecution, there is no evidence capable of
supporting a conviction on one or more of the counts of the indictment, the Trial

Chamber shall enter a judgment of acquittal on those counts.

In its amended form, the Rule is almost identical to Rule 985is of the Rules of Procedure
and Evidence of the International Criminal Tribunal for the Former Yugoslavia

(“ICTY"), as amended on 8 December 2004, which reads:

At the close of the Prosecutor’s case, the Trial Chamber shall, by oral decision
and after hearing the oral submissions of the parties, enter a judgement of
acquittal on any count if there is no evidence capable of supporting a conviction.

9. This amended rule did not alter the jurisprudential standard of review to be applied to
applications under Rule 98bis as previously developed in the case law of the ICTY.}
Paragraph 4 of the Joint Defence Motion quotes the test applied by the ICTY Appeals
Chamber in Prosecutor v. Jelisi¢, and it is submitted that this is a correct statement of the
standard to be applied under Rule 98 of the Rules of the Special Court. Under this
standard, the question at the Rule 98 stage is not whether the accused should be
convicted, but rather, whether a reasonable trier of fact could arrive at a conviction

beyond reasonable doubt.” Or put differently, a Trial Chamber should only uphold a Rule

’ The details of specific geographic locations for which no evidence has been led in relation to particular counts are

set out in table form at Annex A.
¥ Prosecutor v. Oric, 1T-03-68-T, Oral Rule 98 Decision, Trial Chamber, 8 June 2005, p. 8983-4.
> Jelisi¢ Appeal Judgement, para. 37.
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98 motion if it is “entitled to conclude that no reasonable trier of fact could find the
evidence sufficient to sustain a conviction beyond reasonable doubt.”'® As footnote 3 of
the Joint Defence Motion concedes, this standard has been applied in various other
decisions of the ICTY.!" It has also been applied by the ICTR.'?> More importantly, the
same standard was applied by Trial Chamber | of the Special Court in the Norman

" in which the Trial Chamber said that under Rule 98, what it must determine is

Decision,
“whether there is patently no evidence in respect of any of [the counts in the indictment]
upon which a reasonable tribunal of fact could convict the Accused.” The Trial Chamber
set out the reasons for this at some length in its decision.

10.  Thus, at the Rule 98 stage, ... the object of the inquiry ... is not to make determinations
of fact having weighed the credibility and reliability of the evidence; ... the Chamber
should not be drawn into fine assessments of credibility or reliability.”** The proof
beyond reasonable doubt standard “can and should only be addressed at a later stage of

proceedings.”"

At the Rule 98 stage, the Trial Chamber refrains from making
evaluations of conflicting evidence. It thus also refrains from considering evidence
which might be favourable to the accused.'®

11. Where a single count in the Indictment charges an Accused with criminal responsibility
in respect of more than one incident, the Trial Chamber is, contrary to the Defence
assertions,'” not necessarily required to make a determination of whether there is

sufficient evidence to sustain a conviction for each separate paragraph of the

Indictment.'®

"% Ibid, para. 56.

"' See e.g. Prosecutor v. Strugar, 1T-01-42-T, “Decision on Defence Motion Requesting Judgment of Acquittal
Pursuant to Rule 98bis”, 21 June 2004, para. 11: “The issue is often shortly stated as NOT being whether, on the
evidence as it stands the accused should be convicted, but whether the accused could be convicted”.

* Prosecutor v. Kamuhanda, ICTR-99-54A-T, “Decision on Kamuhanda’s Motion for Partial Acquittal Pursuant to
Rule 98 bis of the Rules of Procedure and Evidence,” 20 August 2002, paras 19 and 25; Prosecutor v. Semanza,
ICTR-97-20-T, “Decision on the Defence Motion for a Judgement of Acquittal [...]”, 27 September 2001, para.14.

" Prosecutor v. Norman, Fofana, Kondewa, SCSL-04-14-473, “Decision on Motions for Judgment of Acquittal
pursuant to Rule 98”, 21 October 2005, (“Norman Rule 98 Decision”), especially paras 45, 50.

* Prosecutor v. Bagosora, ICTR-98-41-T, “Decision on Motions for Judgement of Acquittal”, 2 February 2005,
(“Bagocora Rule 98 Decision”), para. 6 (emphasis added).

> Norman Rule 98 Decision, para. 36.
' Hadzihasanovic¢ Rule 98bis Decision, para. 18.
"7 Jomt Defence Motion, paras. 44-45.

® Provided that there is evidence which could sustain a conviction for a particular count, the trial on that count as a
whole can proceed, even if the evidence in relation to one or more paragraphs of the Indictment or one or more
modes of liability might not necessarily rise to the standard of Rule 98: Bagosora Rule 98 Decision, paras 8-9.
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2.2

12.

14.

THE “GREATEST RESPONSIBILITY” REQUIREMENT (PARAGRAPHS 7-20)

Article 1 of the Statute provides that the Special Court has competence with respect to
“persons who bear the greatest responsibility for serious violations of international
humanitarian law and Sierra Leonean law committed in the territory of Sierra Leone
since 30 November 1996”. The Joint Defence Motion appears to argue that the
Prosecution is required to prove that the “greatest responsibility” requirement is met in

relation to each Accused at the Rule 98 stage."’

The Joint Defence Motion refers to a decision of Trial Chamber I in the CDF case
concerning the effect of these words.” In that Decision, Trial Chamber I held that the
question “whether or not in actuality the Accused is one of the persons who bears the
greatest responsibility for the alleged violations of international humanitarian law...is an
evidentiary matter to be determined at the trial stage”.*' This must be taken to mean that
the full extent of an accused’s liability, if any, can only be determined after all the
evidence has been heard, while the jurisdictional issue must necessarily be determined on
the basis of the Indictment and accompanying material. Even at the conclusion of a trial,
the Court may be unable to determine precisely the ranking of an accused in terms of
bearing the greatest responsibility against a pool of persons who could arguably qualify.

[t certainly cannot make such a determination at the Rule 98 stage.

The Prosecution does not concede that the words “persons who bear the greatest
responsibility” impose a jurisdictional requirement, in the sense that they deprive a Trial
Chamber of jurisdiction to convict an accused unless it has been established that the
accused is one of the persons who bears the greatest responsibility. This is a matter that
has yet to be determined by the Appeals Chamber of the Special Court. However, in any
event, there is nothing in that Decision to suggest that the question whether a person is

one who “bears the greatest responsibility” is a question that must be determined at the

However, it is noted that Trial Chambers of the ICTY have indicated that they may enter judgements of acquittal in
relation to specific incidents or modes of liability where the evidence on that particular incident or mode of liability
does not reach the Rule 98 standard: see e.g. Prosecutor v. Blagojevié and Joki¢, 1T-02-60-T, “Judgement on
Motions for Acquittal Pursuant to Rule 985is, 5 April 2004, para. 16.

" Joint Defence Motion, para. 10.

* Prosecutor v. Norman, Fofana and Kondewa, SCSL-04-14-PT-26, “Decision on the Preliminary Defence Motion
on the Lack of Personal Jurisdiction filed on behalf of Accused Fofana”, 3 March 2004 (referred to in paras 8(2) and
14 of the Joint Defence Motion).

! Ibid, para. 44.
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15.

2.3.

16.

Rule 98 stage. In the CDF case itself, Trial Chamber | did not even address the “greatest
responsibility” issue in its Decision on the motions under Rule 98, even though two of the
Accused (Moinina Fofana and Samuel Hinga Norman) included a “greatest
responsibility” argument in their Rule 98 motions. In other words, the practice of Trial
Chamber I is a precedent for the proposition that the “greatest responsibility” requirement

is an issue that is not addressed at the Rule 98 stage.

In any event, the Prosecution submits that on the evidence presently before the Trial
Chamber, a reasonable trier of fact could find that each of the Accused in this case is
amongst those bearing the greatest responsibility for serious violations of international
humanitarian law in Sierra Leone since 30 November 1996.** Paragraph 19 of the Joint
Defence Motion refers to certain evidence that, according to the Defence, is “exculpatory
for the three Accused with respect to the threshold of ‘greatest responsibility’”. The
Prosecution submits that it is not evident how this is so. The Joint Defence Motion refers
to evidence which, it says, shows that the Government of Sierra Leone was also using
child soldiers. The Defence appears to be suggesting that the Accused in this case cannot
bear the greatest responsibility for the recruitment and use of child soldiers if others were
also committing the same crime. This argument is difficult to understand. It is not
disputed that crimes were committed by members of the various different factions and
forces during the armed conflict in Sierra Leone. All of the Accused in all three cases
presently on trial before the Special Court are charged with the use of child soldiers.?
There is no reason why they cannot all be amongst those bearing the greatest

responsibility for crimes committed in Sierra Leone.
MODES OF LIABILITY (PARAGRAPHS 21-40)

Individual criminal responsibility—Committing

Paragraphs 23 and 24 of the Joint Defence Motion, making reference to paragraph 126 of
the Blaski¢ Appeal Judgement, argue that to establish the mens rea for crimes against

humanity, it must be proven that the Accused had knowledge that there was an attack

2 See the test under Rule 98 above.
3 AFRC Indictment, Count 12; RUF Indictment, Count 12; CDF Indictment, Count 8.
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against the civilian population, as well as knowledge that their acts formed part of this

attack.

7. In the Blaski¢ Appeal Judgement, the Appeals Chamber of the ICTY held that the mens
rea applicable to crimes against humanity requires knowledge on the part of the accused
that there is an attack on the civilian population, as well as knowledge that his act is part

thereof.>*

18. The Prosecution submits that there is evidence on the basis of which a reasonable trier of
fact could conclude that all three Accused had both knowledge that there was an attack
on the civilian population, as well as knowledge that their acts were part thereof (see

paragraphs 73-78 below).

Individual criminal responsibility—Aiding and abetting

19. Paragraph 25 of the Joint Defence Motion argues that “[t]he actus reus of aiding and
abetting requires that the accused intend to contribute to the commission of the offence”.
This is incorrect. First, the intent of the accused is relevant to the mens rea, rather than
the actus reus. Secondly, the mens rea of aiding and abetting does not require that the
accused intend to contribute to the commission of the offence (in the sense that the
accused must share the mens rea of the crime). For the mens rea of aiding and abetting,
it is sufficient to establish that the accused was aware that his or her acts assisted in the
commission of a crime by the principal offender. It is not necessary that the aider and
abettor has knowledge of the precise crime that was intended or that was actually
committed, as long as he or she was aware that one of a number of crimes would

probably be committed, including the one actually perpetrated.?

20. In order to prove that an accused aided or abetted a crime, it must be demonstrated that

the accused carried out an act that consisted of practical assistance, encouragement or

* Prosecutor v Blaski¢, IT-95-14-A, “Judgement”, 29 July 2004, (“Blaski¢ Appeal Judgement”), para. 124. The
Chamber affirmed, citing earlier case law, (1) that the motives of the accused for taking part in the attack are
irrelevant and a crime against humanity may be committed for purely personal reasons, (2) that the accused need not
share the purpose or goal behind the attack, and (3) that it is irrelevant whether the accused intended his acts to be
directed against the targeted population or merely against his victim.

*  Blaski¢ Appeal Judgement, paras. 49-50; see also Prosecutor v. Tadié¢, 1T-94-1-A, “Judgement”, 15 July 1999,
(“Tadi¢ Appeal Judgement”), para. 229 (iv); Prosecutor v. Vasiljevi¢, 1T-98-32-A, “Judgement”, 25 February
2004, (“Vasiljevi¢ Appeal Judgement”), para. 102 (ii).
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moral support to the principal, before during or after the act of the principal.*® The acts of
the principal offender must be established.”’ The act of assistance must have a
substantial effect on the commission of the crime by the principal offender but need not
have caused the principal’s act.?® The required mens rea is knowledge in the sense of

awareness that the acts of the accused assisted in the perpetration of the crime.”

21. Paragraph 26 of the Joint Defence Motion argues that mere presence at the scene of a
crime is not of itself conclusive of aiding and abetting, unless it is shown to have a

1% While this statement is true, it is

significant legitimizing effect on the principa
equally true that presence at the scene of the crime is also not a prerequisite for aiding
and abetting—an act of aiding and abetting may be removed both in time and place from
the actual commission of the offence.’’ Furthermore, in this case the Prosecution submits
that the evidence tendered extends well beyond mere presence, and, in any event, the
presence of a superior at the scene of a crime can be perceived as an important indicium

of encouragement or support.*>

Individual criminal responsibility—Planning and ordering

22. Paragraphs 27 and 28 of the Joint Defence Motion contain the Defence’s view on aspects
of the elements of “planning” and “ordering™, but do not themselves challenge any of the
counts in the Indictment. The Joint Defence Motion does not specifically address

instigating as a separate mode of liability.

23. The Joint Defence Motion refers to a statement of a Trial Chamber of the ICTY in the
Brdanin case, that “[r]esponsibility for ‘planning’ a crime [requires that it be] ...

demonstrated that the Accused was substantially involved at the preparatory stage of that

* Tadi¢ Appeal Judgement, para. 229; Prosecutor v. Aleksovski, 1T-95-14/1-A, “Judgement,” 24 March 2000,

(“Aleksovski Appeal Judgement”), paras 163-164.

i; Prosecutor v. Brdanin, I'T-99-36-T, “Judgement”, 1 September 2004, (“Brdanin Trial Judgement”), para. 271.
Ibid.

* Vasiljevi¢ Appeal Judgement, para. 102.

3% Prosecutor v Kunarac, 1T-96-23&23/1, “Judgement”, 22 February 2001, (“Kunarac Trial Judgement”), para.

393.

Prosecutor v. Delali¢ et al. (Celebiéi case), 1T-96-21-T, “Judgement”, 16 November 1998, (“éelebiéi Trial
Judgement”) para. 327 (expressly approved of by the Appeals Chamber on appeal, subject “to the observation that
the acts of assistance, encouragement or support must have a substantial effect on the perpetration of the crime”:
Prosecutor v. Delali¢ et al. (Celebici case), 1T-96-21-A, “Judgement”, (“Celebici Appeal Judgement”), 20
February 2001, para. 352 (and see also para. 364).

** Brdanin Trial Judgement, para. 271.
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24.

crime in the concrete form it took, which implies that he possessed sufficient knowledge
thereof in advance.” The Prosecution submits that this statement of the ICTY Trial
Chamber, which has never been considered by the Appeals Chamber, was made in the
context of a case where the accused did not physically perpetrate any of the crimes
established, and may be seen as a conservative definition of planning.  The Trial
Chamber in Brdanin went on to say that this “knowledge requirement should not,
however, be understood to mean that the Accused would have to be intimate with every
detail of the acts committed by the physical perpetrators.”34 The Prosecution submits that
to be guilty of planning or indeed instigating or ordering a crime, it is not necessary to
show that the accused planned, instigated or ordered the specific crime, or each of the
specific crimes, alleged in the indictment. For instance, it must be evident that a person
who plans an attack against the civilian population of a village in which civilians are to
be severely mistreated and terrorized may be guilty of “planning” crimes such as rape and
pillage that are committed in the course of the attack, even if the plan itself did not
specify the precise forms of mistreatment that were to be inflicted on the population. By
analogy with the requirements of “ordering” (as to which, see the next paragraph), it is
submitted that a person who plans an act or omission with the awareness of the
substantial likelihood that a crime will be committed in the execution of that plan, has the
requisite mens rea for establishing liability under Article 6(1) pursuant to planning.
Furthermore, circumstantial evidence may provide sufficient proof of the existence of a

plan.35

Referring to the Blaski¢ Appeals Judgement, the Defence submits that in order to be held
liable for ordering crimes, the mens rea must be one in which the accused had “an
awareness of a higher likelihood of risk and a volitional element must [be] incorporated
in the legal standard.”*® This is said to be important given the evidence of Colonel Iron
that the possibility of violations occurring during military operations is always present.37

The Blaski¢ Appeals Judgment holds that “a person who orders an act or omission with

* Joint Defence Motion, para. 27.

* Brdanin Trial Judgment, para. 357.

5 Prosecutor v Blaski¢, IT-95-14, “Judgement”, 3 March 2000, (“Blaski¢ Trial Judgement”), para. 279.
* Joint Defence Motion, para. 28.

7 Witness TF1-301.
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the awareness of the substantial likelihood that a crime will be committed in the
execution of that order, has the requisite mens rea for establishing liability under Article
7(1) pursuant to ordering. Ordering with such awareness has to be regarded as accepting
that crime.” The Prosecution does not dispute this definition of the mens rea,’® but
contrary to the Defence assertion, the Prosecution submits that the evidence establishes a
volitional element and a direct link between the relevant orders and the commission of
crimes, as well as a pattern of conduct from which the requisite direct intent may be

inferred.

Individual criminal responsibility—Joint criminal enterprise

25. International jurisprudence has established that persons who contribute to the perpetration
of crimes in execution of a common criminal purpose may be subject to criminal liability

as a form of “commission” pursuant to Article 6(1) of the Statute.*”

26.  There are three recognized forms of joint criminal enterprise.* The first category or
‘basic form’ describes cases where all participants, acting pursuant to a common purpose,
share the same criminal intent. The second category, a variant of the first, is also a basic
form, and applies where the accused has personal knowledge of a concerted system of ill-
treatment, as well as the intent to further this concerted system of ill-treatment.”’ This
second category is frequently used to describe concentration camp cases, but can apply in
other cases characterized by the existence of an organized system set in place to achieve a
common criminal purpose.* In such cases, it is necessary to prove that the accused had
personal knowledge of the system and the intent to further the system; it is less important
to prove that there was a more or less formal agreement between all the participants than

3

to prove their involvement in the system.” On a proper analysis, the first and second

categories may be regarded not as separate ‘categories’ of joint criminal enterprise

3% See Brdanin Trial Judgement, para. 270, where the perpetrator “must also have been aware of the substantial
likelihood that the crime committed would be the consequence of the execution or implementation of the order.”

*® Tadié Appeal Judgement, para. 190; Vasiljevi¢ Appeal Judgement”, para. 95; Prosecutor v. Milutinovi¢ et al, IT-
99-37-AR72, “Decision on Dragoljub Ojdani¢’s Motion Challenging Jurisdiction—TJoint Criminal Enterprise”,
Appeals Chamber, 21 May 2003, para. 20.

** Tadi¢ Appeal Judgment, paras 195-226; Vasiljevié Appeals Judgment, paras 96-99.

V' Prosecutor v. Milorad Krnojelac, 1T-97-25-A, “Judgement”, 17 September 2003, (“Krnojelac Appeal
Judgement”), para. 32.

2 1bid, para. 89.

3 bid, para. 96.
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27.

28.

liability, but merely as two different ways in which an accused can participate in a joint
criminal enterprise under the ‘basic form’ of liability.** The third category or ‘extended
form’ describes cases where all participants share the intention to carry out a common
design and where the physical perpetrator commits a crime which falls outside the scope
of the original design but which is nevertheless a natural and foreseeable consequence of

that design.®

The Joint Defence Motion argues that the Indictment is not clear in delineating the
category of joint criminal enterprise alleged.*® The Prosecution submits that the
Indictment is clear in alleging all three categories of joint criminal enterprise. It is
specifically stated in the Indictment that the crimes “alleged in this indictment, including
unlawful killings, abductions (...) were either actions within the joint criminal enterprise
or were a reasonably foreseeable consequence of the joint criminal enterprise.”*’
Accordingly, the three Accused are specifically alleged to have acted pursuant to a basic

(within) or alternatively extended (foreseeable) joint criminal enterprise with respect to

the acts charged.*®
The following elements establish the existence of a joint criminal enterprise:*
a. A plurality of persons;

b. The existence of a common plan, design or purpose which amounts to or involves the

commission of a crime listed in the Statute; and
c. The participation of the accused in the execution of the common plan.

d. Shared intent to commit a crime in furtherance of the common plan; or

44

See Prosecutor v. Stakic¢, 1T-97-24-T, “Judgement,” 31 July 2003, (“Stakic Trial Judgement”), para. 435 (“A

person may participate in a joint criminal enterprise in various ways: (i) by personally committing the agreed crime
as a principal offender; (ii) by assisting or encouraging the principal offender in committing the agreed crime as a
co-perpetrator who shares the intent of the joint criminal enterprise; (iii) by acting in furtherance of a particular

system in which the crime is committed by reason of the accused’s position of authority or function and with
knowledge of the nature of that system and intent to further it” (emphasis added).

* Vasiljevi¢ Appeals Judgment, para. 99.

4 Joint Defence Motion, para. 29.

*7 Indictment, para. 34.

* See further Prosecutor v. Krnojelac, 1T-97-25, “Judgement”, 15 March 2002, (“Krnojelac Trial Judgement”),

para. 84, where the Prosecution only alleged that the Accused acted ‘in concert’ with others and the Trial Chamber

subsequently interpreted the “words ‘in concert with’ to connote acting pursuant to a basic joint criminal enterprise.”
¥ Prosecutor v. Kvocka, 1T-98-30/1-T, “Judgement”, 2 November 2001, (“Kvocka Trial Judgement”), para. 266;

See also Tadi¢ Appeal Judgement, para. 227.
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29.

e.  Where the crime charged was a natural and foreseeable consequence of the execution
of the enterprise, participation in the enterprise with the awareness that such a crime

. . . 50
was a possible consequence of its execution.

The Defence relies on a statement from the Brdanin Trial Judgment, to the effect that an
agreement between two persons to commit a crime requires a mutual understanding or
arrangement which may not be deduced simply from the fact that the acts and conduct of
an accused facilitated or contributed to the commission of a crime by another person or
assisted in the formation of that person’s intent.”’ The Prosecution submits that there is
no need for the Prosecution to establish that the common plan, design or purpose of the
joint criminal enterprise was expressly or formally agreed between the various members
of the joint criminal enterprise. The participants in the joint criminal enterprise must
have a common state of mind, but their understanding or arrangement need not have been
reached at any time before the crime is committed, and may in some cases only be
formed as the crime is being committed. Furthermore, the understanding or arrangement
may be an unspoken one. Additionally, the existence of such a common plan, design or
purpose may be established by circumstantial evidence, and may be inferred from all the
circumstances.” In particular, the common plan, understanding or agreement may be
inferred merely “from the fact that a plurality of persons acts in unison to put the plan

"3 For instance, it has been said that “[w]here

into effect or from other circumstances.
the act of one accused contributes to the purpose of the other, and both acted
simultaneously, in the same place and within full view of each other, over a prolonged
period of time, the argument that there was no common purpose is plainly

unsustainable,”*

Furthermore, as noted above, in the case of the second category of joint
criminal enterprise, the emphasis is on the accused’s knowledge of the system and intent
to further that system, rather than on proving the existence of an agreement between the

various members of the joint criminal enterprise.

*® Brdanin Trial Judgement, para. 265; see also Tadi¢ Appeal Judgement, para. 228.
> Joint Defence Motion, para. 33.

52

Prosecutor v. Blagoje Simié, 1T-95-9-T, “Judgement”, 17 October 2003, para. 158; Prosecutor v. Mitar

Vasiljevié¢, 1T-98-32-T, “Judgement”, 29 November 2002, para. 66; Krnojelac Trial Judgement, para. 80, footnote
236; Prosecutor v. Anto Furundzija, 1T-95-17/1-A, “Judgement”, (“Furundfija Appeals Judgement”), 21 July
2000, para. 119; Krnojelac Appeal Judgement, paras. 81, 96.

> Tadi¢ Appeal Judgement, para. 227; Krnojelac Trial Judgement, para. 80.

** Furundsija Appeals Judgment, para. 120.
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31.

The Joint Defence Motion asserts that with respect to the third category, the Prosecution
has failed to satisfy the test articulated in the Brdanin Trial Judgement that “the Accused
entered into an agreement with a person to commit a particular crime...and that this same
person physically committed another crime, which was a natural and foreseeable
consequence of the execution of the crime agreed upon.”> The Prosecution submits that
this statement is not an exhaustive definition of liability under the extended form of joint
criminal enterprise. In the case of a large scale joint criminal enterprise (and in cases of
serious violations of international criminal law, this is often the case), there may be a
large number of members of the joint criminal enterprise, which may continue over a
long period of time. Over a period of time, the membership of the joint criminal
enterprise may change, with new members joining, and some persons ceasing to be
members. As indicated above, for a person to become a member of a joint criminal
enterprise, it is not necessary for the person to physically enter into an express agreement
with every other member of the joint criminal enterprise. What is necessary is that the
person must have a common state of mind with other members of the joint criminal
enterprise, which may be an unspoken one, and which may be inferred from all the
circumstances. Thus, under the extended form of joint criminal enterprise, it is not
necessary that the accused and the physical perpetrator physically “entered into an
agreement” to commit a particular crime. What must be demonstrated is only that the
accused and the physical perpetrator were both members of the joint criminal enterprise,
and that the commission of the crime was a natural and foreseeable consequence of the

effecting of that common purpose.

The Defence asserts that there is no evidence that a joint criminal enterprise existed
and/or that any of the three Accused participated therein.”® It is further asserted that the
Prosecution has failed to establish (1) that the Accused voluntarily participated in one of
the aspects of the common plan, (2) that the Accused intended the criminal result, even if
not physically perpetrating the crime, and (3) that the Accused shared the same criminal

intent as all other participants in the joint criminal enterprise.’’

*> Brdanin Trial Judgment, para. 344 (not para. 347 as cited in the Joint Defence Motion).
** Joint Defence Motion, para. 29.
*7 Joint Defence Motion, para. 31.
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32.  The Prosecution submits that on the evidence presented, it would be open to a reasonable
trier of fact to conclude beyond a reasonable doubt that the crimes charged in the
Indictment cannot possibly have been isolated, unrelated crimes, but that they must have
been committed as part of a joint criminal enterprise. This conclusion would be based on
the commonality of the perpetrators of the crime (in some cases the crimes were
committed by members of the RUF, in some cases by members of the AFRC forces, and
in some cases by members of both acting together), the commonality in the way that the
crimes were committed (involving amputations, rapes, burning of houses and killing of
civilians), the commonality in the purpose for which the crimes were committed (to
terrorise the local population into supporting the political faction of the group committing
the crimes with a view to enable that faction to regain and exercise control over the
territory of Sierra Leone and to punish collectively those civilians and villages which did
not support the objective of the faction), the fact that the crimes were committed over
such a wide geographic area and over such a significant period of time, the fact that the
AFRC and the RUF governed Sierra Leone together between May 1997 and February
1998, the fact that the AFRC and RUF—after being ousted from power in February
1998—continued to fight against the forces of the ‘Kabbah Government’ with the aim of
regaining control of the country, and the fact that members of the AFRC and RUF
remained in communication and undertook operations consistent with their mutual aims.
Furthermore, the Prosecution submits that on the evidence presented of the direct
involvement of the Accused in certain of the crimes charged in the Indictment, it would
be open to a reasonable trier of fact to conclude that the Accused cannot have participated
in these crimes on an isolated, unrelated basis, but that the only reasonable inference is
that the Accused must have been members of the joint criminal enterprise. These factors

are considered in further detail below.

a. Plurality of Persons
33.  There is no requirement that the plurality of persons be organized in a military, political

or administrative structure®® and membership in the enterprise may be fluid so long as the
common aim remains constant. The Indictment alleges that the AFRC, including Alex

Tamba Brima, Brima Bazzy Kamara and Santigie Borbor Kanu, and the RUF, including

* Vasiljevié Appeals Judgment, para. 100.
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35.

Issa Hassan Sesay, Morris Kallon and Augustine Gbao participated in a joint criminal
enterprise. The key players in the enterprise during the relevant time frame included
those named in the Indictment as well as other members of the AFRC and RUF, who
shared the common design throughout despite shifts in the emphasis on participation in
criminal acts by the two groupings. It is not alleged that every member of AFRC or its
forces, or every member of the RUF, was necessarily a member of the joint criminal
enterprise. The Prosecution submits that sufficient evidence of the involvement of a

plurality of persons from the AFRC and RUF groupings has been provided.

b. Common Plan
The Prosecution submits that there is evidence of a common plan, design or purpose

which amounted to, or involved, the commission of crimes listed in the Statute, namely,
between the three Accused, other AFRC members and RUF members to use any means
necessary to gain and exercise political power and control over the territory of Sierra
Leone, as pleaded in the Indictment. The plan, design or purpose amounted to an
organized system and included the terrorizing and collective punishment of the civilian
population through killings, serious physical and mental injury, sexual violence, forced
conscription of children, enslavement and pillage, to meet the objectives of preventing or
minimizing resistance to their geographical control of the country and of using the
population to provide support to the parties to the plan. The existence of the plan may be
inferred from all the evidence of a widespread and consistent pattern of crimes committed
in all the geographical locations in which the AFRC and RUF forces operated. The only
means to consolidate and retain control of the population was to terrorize civilians into
submission and punish those who failed to cooperate. This common plan, design or
purpose was shared by members of the AFRC and RUF, including the three Accused in
this case, alternatively, they had knowledge of the system and actively participated in its

functioning.

The Accused were involved in the creation of the Supreme Council, which acted as both
a legislative and executive body. The Accused named themselves “Honourables”.>® All

of the Accused were members of the Supreme Council and, in particular, the First and

5% TF1-334, TF1-019, TF1-301; see also Exhibit P69, “Minutes dated 23 January 1998 of meeting of AFRC
Supreme Council held on 9 December 1997.”
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Second Accused were given special positions as Public Liaison Officers.®® As such, they
were responsible for several ministries within the AFRC government from 25 May 1997
to February 1998. During that time all three Accused attended regular Supreme Council
meetings along with high level members of the RUF at which issues concerning the
governance of the country were discussed, including but not limited to diamond mining,
use of civilians for mining, and the extensive looting and pillaging being carried out by
both soldiers of the AFRC and rebels of the RUF.®" The Supreme Council carried out the
day to day functions of government, including the issuing of Decrees and
Proclamations.”? There were ministerial positions® and military commanders.** The
Sierra Leonean Army was under the control of the Supreme Council and had soldiers
stationed in Makeni, Kenema, Bo and, later, Kailahun, Daru and Tongo.65 The Supreme
Council was the most senior body of the AFRC government and oversaw law and

decision-making in Sierra Leone.®

36. The evidence demonstrates that the three Accused and other members of the AFRC
worked together with or alongside members of the RUF in order to achieve their shared
objectives. For instance the evidence shows that the three Accused were participants in
the coup d’etat which deposed the elected government of Tejan Kabbah on May 25,
1997.  Subsequently, the Accused along with other members of the coup d’etat,
established the AFRC.®” The members of the coup placed a former Sierra Leone Army
(“SLA”) officer, Johnny Paul Koroma, in charge of the new administration. The RUF
were invited to join in sharing the political power almost immediately. The invitation was
accepted and together the two groups set about securing their control and power. Foday
Sankoh, who was detained in Nigeria, was invited by Johnny Paul Koroma to be the
Vice-Charirman of the AFRC. Sankoh, in the presence of Gibril Massaquoi, allowed

Johnny Paul Koroma to make an audiotape in which Sankoh ordered his RUF fighters to

% TF1-334, TF1-184, TF1-167, TF1-114. See also Exhibit P.5.2, AFRC Decree setting out the duties of PLOs, and
Exhibit P6 giving the names of AFRC Council Secretariat members, including the names of the three Accused.

°' TF1-334, TF1-046.

°* See Exhibits P4, P5.1, P5.2, P5.3, P6, P7, P8, P9 and P10.

 Witness TF1-334, TT 17 May 2005, pp. 16-17.

* Witness TF1-334, TT 17 May 2005, pp. 18-22.

% Witness TF1-334, TT 17 June 2005, p. 53

% Gibril Massaquoi, TT 11 October 2005, p. 104 and 7 October 2005, p. 72.

57 See Exhibit P37, Security Council Resolution 1132, concerning Sierra Leone and the AFRC, 8 October 1997.
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37.

38.

39.

take command from Johnny Paul Koroma and stated further that the AFRC and RUF

should work together as brothers and be known as the People’s Army.68

The evidence shows, for example, that the spokesman of the RUF, Eldred Collins,
underscored the joining of the two groups and of the affiliated individuals in a public
broadcast. He articulated the purpose of the joint enterprise by explaining the aims and
objectives of the Junta Government in working together to defend the motherland of

. 9
Sierra Leone.®

In February 1998, ECOMOG forces drove the Junta out of Freetown. The subsequent
loss of political power gave new impetus to use any means necessary to (re)gain and
exercise political power and control over the territory of Sierra Leone. During the 3 days
spent regrouping at Masiaka, Johnny Paul Koroma was interviewed on the BBC by Robin
White and declared ‘Operation Pay Yourself’. From that day looting by both AFRC and
RUF members commenced.”” The group then moved to Makeni. There Johnny Paul
Koroma addressed combined RUF and AFRC troops and stated that the troop was headed
for Kono which must be made a Junta stronghold.”’ On the way to Kono the troop passed
through Sewafe village. Johnny Paul Koroma ordered that the village should be burned

because it was a suspected Kamajor stronghold.

A combined AFRC and RUF force captured Koidu Town in Kono in early March 1998.
The need for reinforcements to maintain Koidu Town as a Junta stronghold was
communicated by Johnny Paul Koroma to other senior RUF and AFRC commanders in
Makeni, including Issa Sesay, Morris Kallon and the Third Accused, during the operation
to bring Johnny Paul Koroma to Kailahun, and was again discussed by the commanders
at a meeting in Koidu Town.””  When he came to Kono, Johnny Paul Koroma stated that
it was necessary to secure Kono to get the attention of the international community and to
obtain diamonds to support the movement. He further stated that it must become a
civilian no-go area as the civilians had betrayed the Junta. He ordered that civilians not

ready to join the movement should be executed and all houses burned so that no civilian

 Witness TF1-334, TT 16 May 2005, pp. 44-45; Gibril Massaquoi, TT 7 October 2005, pp. 46-48.
* Witness TF1-334, TT 16 May 2005, p. 54.

" Witness TF1-334, TT 17 May 2005, pp. 72-74.

" Witness TF1-334, TT 17 May 2005, p. 87.

7 Witness TF1-334, TT 17 May 2005, pp. 112-113.
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could settle near the troops.” Issa Sesay reinforced this order.” That very day civilians
were pushed from Koidu and the burning of the town commenced.” Civilians were also
pushed from other Kono towns, such as Tombudu and Yomandu.”® Some civilians were
captured, especially strong men, young women and children aged 8 to 12. The men were
used to carry food and wood. The women were used to cook and for sexual purposes.
Some men and women were given military training along with the children. The latter
were trained to be members of Small Boy Units (“SBU”) and were particularly

responsible in Kono for carrying out amputations on civilians.”’

40. A hierarchical and organized Junta military structure defended the Kono territory. There
were military supervisors,”® battalion commanders, artillery commanders,” and a director

81 the chief of command - the Second

of operations,80 an operations commander,
Accused®? - and a Sierra Leone Army Brigade.®® Various battalions comprising both
AFRC and RUF men were assigned to the villages of Kono, including Jabgwema

. 5 9 90
Fiama,* Tombudu,® Bumpe,86 Sewafe,’’ Yengema,88 Woama®® and Yomandu.

41. During the months that the combined forces were in Kono, other AFRC and RUF forces
occupied other parts of Sierra Leone. There is evidence of ongoing communications and

co-operation between the forces. For example, Mosquito in Kailahun supplied arms to the

7 Witness TF1-334, TT 18 May 2005, pp. 3-6.

™ Witness TF1-334, TT 18 May 2005, p. 3.

7 Witness TF1-334, TT 18 May 2005, p. 9.

’® Witness TF1-334, TT 20 May 2005, p. 4.

77 Witness TF1-334, TT 20 May 2005, pp. 5-7.

® Colonel Idrissa Kamara aka Leatherboot; Colonel Abdul Sesay; Colonel Adams; Colonel Momoh Dorty and
Colonel Ibrahim Bioh Sesay. See Witness TF1-334, TT 19 May 2005, p. 28.

7 Colonel Isaac Mongor (RUF) and Lieutenant Lagah (AFRC). See Witness TF1-334, TT 19 May 2005, p. 36-37.

* RUF Rambo. See Witness TF1-334, TT 19 May 2005, p. 34.

8! Papah Hassan Bangura. See Witness TF1-334, TT 19 May 2005, p. 28 and TT 17 May 2005, p. 108.

*2 Witness TF1-334, TT 19 May 2005, p. 28.

% See witness TF1-334, TT 19 May 2005, p. 37.

* Under the command of Captain Junior. See Witness TF1-334, TT 19 May 2005, pp. 17-21.

¥ Under the command of Colonel Mohamed Savage aka Mr Die. The Deputy was Staff Athaji. See Witness TF1-
334, TT 19 May 2005, p. 21-23.

% Under the command of Licutenant Kallay. See Witness TF1-334, TT 19 May 2005, pp. 23-24.

¥ Under the command of Lieutenant Mosquito (AFRC). See Witness TF1-334, TT 19 May 2005, pp. 24-25.

% Under the command of Lieutenant Tito. See Witness TF1-334, TT 19 May 2005, pp. 25-26.

¥ Under the command of Licutenant Abubakar Kamara. See Witness TF1-334, TT 19 May 2005, p. 26.

% Under the command of Lieutenant Colone! Komba Gbundema (RUF). See Witness TF1-334, TT 19 May 2005, p.
32-34.
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42.

43.

44,

troops, including those serving under the command of the Second Accused in Kono.”

. o 92
There were also radio communications between the two groups.

The three Accused and their AFRC troops moved from Kono to Koinadugu District -
first to Mansofinia,” and then to Mongor Bendugu, where SAJ Musa and his men were
stationed.” There was a brigade administration including the First Accused as the Chief
in Command,” the Second Accused as the Deputy Chief in Command,96 the Third

Accused as the Chief of Staff,”” an operation commander,”® company commanders,”

100 101

military supervisors, an adjutant, a brigade administrator,’”® an intelligence

10

. . 4 1
officer,'” a political advisor'" and task force commander.'®

The three Accused were ordered to establish a base in the Bombali District. Along with
their troops they left Koinadugu in the Spring/Summer of 1998 and settled in Rosos
(Bombali District). Radio communications occurred between the First Accused in Rosos
and other senior AFRC and RUF commanders including SAJ Musa, Issa Sesay, Morris
Kallon and Brigadier Mani.'"® There was also a communication with Mosquito, in which

Mosquito reiterated the position that the RUF and AFRC were brothers.'"’

The Junta troops based at Rosos moved to Major Eddie Town (later called Colonel Eddie
Town) after a jet raid and suspected enemy movement at Batkanu.'®® On arrival at Major

Eddie Town, the habit of securing the area by distributing companies to surrounding

°! Witness TF1-334, TT 20 May 2005, pp. 44-50.

2 Witness TF1-334, TT 18 May 2005, pp. 27-28.

” Witness TF1-334, TT 20 May 2005, pp. 57-83.

* Witness TF1-334, TT 20 May 2005, p.84

” Witness TF1-334, TT 20 May 2005, p. 88.

*° Witness TF1-334, TT 20 May 2005, p. 89.

°7 Witness TF1-334, TT 20 May 2005, p. 92.

* Witness TF1-334, TT 20 May 2005, p. 101.

* Captain Tito, Captain Foday Marah aka Bulldoze, Captain Arthur and George Johnson aka Junior Lion. See
Witness TF1-334, TT 20 May 2005, pp. 103-107.

'% Including the Third Accused as acting military supervisor for Company A. See Witness TF1-334, TT 23 May
2005, p26-27.

"' Captain Charles. See Witness TF1-334, TT 23 May 2005, p. 27.

"2 Major FAT Sesay. See Witness TF1-334, TT 23 May 2005, p. 32.

'* Captain Sammy. See Witness TF1-334, TT 23 May 2005, p. 34.

1% Coachy Borno. See Witness TF1-334, TT 23 May 2005, p. 38.

105

Captain Osman Sesay aka Changabulanga. See Witness TF1-334, TT 23 May 2005, p. 36.

'% Witness TF1-334, TT 24 May 2005, pp. 33-41.
"7 Witness TF1-334, TT 24 May 2005, p. 56.
‘% Witness TF1-334, TT 24 May 2005, pp. 71-72.
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villages'®” was repeated. The military hierarchy was again reorganized following the
arrival of Colonel 05 and his men''® and again following the arrival of SAJ Musa.'!!
Military operations to secure arms and ammunitions were conducted, to Kukuna''? and
Mange Bureh.'"> There were also radio communications between the First Accused in

114

Major Eddie Town and senior RUF commanders, including Mosquito " and Issa Sesay

and Morris Kallon.'"

45.  The Junta troops left Major Eddie Town in December 1998 en route to Freetown.''® On
or about 22 December 1998 SAJ Musa, the then leader of the AFRC, was killed. He was
immediately succeeded as Commander in Chief by the First Accused who elevated the
Second Accused to Deputy Commander in Chief and the Third Accused to Chief of Staff.
The symbolic and strategic importance of controlling Freetown to the joint enterprise is
evident from the orders given by the First Accused in Allen Town on 5 January 1999.
The First Accused stated that the key positions of State House and the ordinance at
Murray Town, where military hardware was kept, were to be captured to secure control
of the city. Freetown was to be burnt to prove that the troop had entered the city because
the SLPP Government had denied the presence of Junta troops in many parts of the
country. Any person opposing the AFRC was a collaborator and any collaborator
captured was to be executed. Pademba Road prison was to be opened to release
imprisoned soldiers for reinforcement."”” On 6 January 1999, the three Accused led the

invasion of Freetown.

46.  That the attack on Freetown was supported by the RUF is shown by the evidence of radio
communications between the parties and statements made on international media. When

the troop was at Mamamah, Mosquito announced on BBC radio that troops under his

' Witness TF1-334, TT 24 May 2005, pp. 87-89.

" Witness TF1-334, TT 25 May 2005, pp. 40-48.

""" Witness TF1-334, TT 25 May 2005, pp. 55-56; TT 13 June 2005, pp. 3-26.

"> Witness TF1-334, TT 25 May 2005, pp. 51-52.

'’ Witness TF1-334, TT 25 May 2005, pp. 52-53.

"'* Witness TF1-334, TT 13 June 2005, pp. 46-48.

'"* Witness TF1-334, TT 13 June 2005, pp. 28-29. See also witness TF1-184, TT 29 September 2005, pp. 28-29,
who states that the SLAs, RUF and STF at Mongor Bendugu all wore the same uniform and were all working
towards the same goal.

''° Witness TF1-334, TT 13 June 2005, p. 38.

""" Witness TF1-334, TT 13 June 2005, pp. 100-103.

SCSL —~2004-16-T 23
CONFIDENTIAL



47.

48.

49,

"8 When the troop was in the jungle near

command were moving towards Freetown.
York, Mosquito told the First Accused that he would send reinforcements.''” When the
troop was in Hastings the First Accused spoke first with Issa Sesay, who said that he had
captured Kono and was travelling towards Freetown, and then to Superman who stated

that he was moving towards Makeni and would send reinforcements. '’

The radio communications and media statements continued while the Junta troops were
in Freetown. On 6 January 1999 Mosquito made an announcement on Radio France
International that troops commanded by the First Accused had captured Freetown and the

State House and would defend their position.'*'

A number of RUF troops were able to
break through into Freetown and reinforce the AFRC. The communications between the
two groups continued during the occupation of Freetown. During the retreat from
Freetown, RUF troops attacked ECOMOG forces in an effort to assist and cover the
retreating AFRC forces. Mosquito had also told the First Accused to start burning down
Freetown during their retreat.'”> The First Accused ordered such burning to be carried
out. Shortly after the AFRC retreat the AFRC and RUF leadership met, planned and

organized a second joint effort to invade and capture Freetown. This invasion was

rebuffed by ECOMOG forces.'*

The actions of the troops in defending the control of Freetown further demonstrate the
use of any means necessary to control the country, including minimizing resistance to
that control and using the population to support it. Civilians who supported ECOMOG, or
were perceived to do so, were killed and their houses burnt. Civilians had their arms
amputated and were told to “go to Kabbah”. Women were captured and used to satisfy

the sexual demands of the Junta troops at State House.

As the troop was forced to retreat from Freetown, the manifestation of these objectives
intensified. In the effort to support the troops, hundreds of civilians were captured and

forced to carry looted goods and arms and ammunitions for the troop and perform

' Witness TF1-334, TT 13 June 2005, pp. 46-47.

% Witness TF1-334, TT 13 June 2005, pp. 88-89.

2% Witness TF1-334, TT 13 June 2005, pp. 91-92.

2! Witness TF1-334, TT 14 June 2005, p. 20.

"2 Witness TF1-167, TT 16 September 2005, pp. 40-41.
' Witness TF1-167, TT 15 September 2005, pp. 59-61.
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50.

51

domestic work.'** Throughout Port Loko District the pattern of making areas “fearful”
was repeated on the order of the Second Accused.'?® Civilians were attacked as the troop
attempted to obtain arms and ammunition trom Malian ECOMOG troops in Port Loko
Town, including amputating both hands of a young girl and sending her with a note to the

Malian troops.'*®

¢. Participation of the Accused in the Common Plan
Participation in a joint criminal enterprise may involve direct commission of the agreed

crime or take the form of assistance in, or contribution to, the execution of the common
plan. Presence at the scene of the crime is not required. “Provided the agreed crime is
committed by one of the participants in the joint criminal enterprise, all the participants
are equally guilty of the crime regardless of the role each played in its commission.”'?’
The Prosecution submits that there is evidence of the direct commission of crimes
charged in the Indictment by each Accused in furtherance of the joint criminal enterprise.
This evidence includes the following:

a. The First Accused convened a meeting following the defeat of the RUF and
AFRC in Tombodu and Koidu. He stated that the troops would return to Freetown
and not spare any civilian or any town attacked; they should kill or amputate any
civilian and burn towns; women were to satisfy sexual desire, as it was ‘Operation
Spare No Soul’.'?*

b. Immediately following the Intervention the First Accused at Tombodu ordered
AFRC fighters to abduct civilians.'” He also ordered his subordinate Savage to
kill civilians and burn the town. Savage executed the order.'*

c. In Kono, the Second Accused participated in and directed his troops to kill
civilians and burn homes during the attack of Koidu Town.

d. The First Accused gave an order to the AFRC troops that the Village of Karina

must be burned down and the people in it killed as it was the home town of

'** Witness TF1-334, TT 14 June 2005, p. 114-116; Witness TF1-024, TT 7 March 2005, pp. 52-53.
‘> Witness TF1-167, TT 16 September 2005, p. 65.
"% Witness TF1-167, TT 16 September 2005, pp. 74-78.

127

Krnojelac Trial Judgment, para. 82.

' Witness TF1-033, TT 11 July 2005, pp. 13-14; TT 12 July 2005, pp. 34-38 and 56.
'** Witness TF1-033, TT 11 July 2005, pp. 9-10 and 142.
"% Witness TF1-033, TT 11 July 2005, p. 11.
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President Kabbah. He stated that Karina should be the number one point of
demonstration of the Junta forces, especially by his own brigade. The Second and
Third Accused were present when the order was given and made no objections to
said orders and made no effort to restrain the troops despite their status."’ ' The
AFRC troops attacked Karina, killing civilians and burning buildings."** In Karina
the Second Accused set fire to a house containing civilians.'*?

The First Accused ordered an attack on Gbendembu to obtain arms and
ammunitions and kill civilians. Civilians were forced to carry arms and
ammunition on the attack.'*

At Sumbuya the Third Accused ordered soldiers to go and “jah-jah”, meaning to
loot.'?

The First Accused chaired a meeting to discuss the invasion of Freetown. The
Third Accused, in the presence of the First and Second Accused, reiterated orders
that civilians who supported ECOMOG were to be killed and police stations burnt
down.'?®

In Freetown in January 1999 the Third Accused distributed petrol to the AFRC
troops following an order from the First Accused that buildings were to be
burned. The buildings were burned with the active participation of the Third
Accused."”’

As the AFRC troops retreated from the State House in Freetown in 1999, the First
Accused gave an order “to do a lot of killing and burning on Fourah Bay Road” as
a result of a report by the Second Accused that civilians on Fourah Bay Road had
killed a solider. The order was carried out.'*®

At Upgun the Third Accused ordered amputations to start and individually

amputated the arms of 2 civilians as a demonstration of “short sleeve”

P! Witness TF1-167, TT 15 September 2005, p. 54.
2 Witness TF1-184, TT 27 September 2005, p. 37; Witness TF1-334, TT 23 May 2005, pp. 57-58.

7 Witness TF1-167, TT 15 September 2005, pp. 55-56; Witness TF1-334, TT 23 May 2005, pp. 66-67.

P Witness TF1-033, TT 11 July 2005, p. 105-6.

% Witness TF1-282, TT 13 April 2004, p. 21.

P® Witness TF1-167, TT 16 September 2005, pp. 16-17.

P Witness TF1-184, TT 27 September 2005, p. 65; TT 29 September 2005, pp. 70-73.
¥ Witness TF1-167, TT 16 September 2005, p. 43.
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. . . e 139
amputation. His subordinates then amputated ten more civilians in his presence.

At the Kissy Mental Home the Third Accused ordered soldiers in the eastern part
of Freetown to amputate up to 200 civilians and send them to Ferry Junction. The
order was given in the presence of the First and Second Accused. Soldiers
returned from the eastern part of Freetown with many amputated arms and
machetes covered in blood.'* Also at the Kissy Mental Home in 1999 the First
Accused ordered the AFRC soldiers to burn structures and kill civilians as
punishment for “jubilating” with the ECOMOG forces. He further ordered
Changabulanga and others to amputate people in the low cost area. Reports were
made to the First Accused once the orders were carried out."*' Further, the Second
Accused ordered that the vehicles used in Freetown be burned.'*® The Third
Accused set vehicles ablaze at Kissy Mental Home.'*> The Second Accused also
ordered 5 vehicles to be burned near the Kissy Police Station.'**

In Waterloo during the retreat from Freetown the Second Accused ordered the
houses on the highway to be set on fire.'* Near Waterloo the Third Accused
ordered a soldier to bury alive a child that was crying. When the child was buried
the Third Accused told the child’s mother to laugh.'*® Also near Waterloo the
Third Accused ordered a captive civilian to be beaten after she lit a cooking fire
that produced smoke.'*’

At Newton the First Accused gave an order that every commander with a small
child should give them basic military training.'*®

In Mamamah, the Second Accused gave an order to make the terrain more
‘fearful’ to slow the movement of the ECOMOG troops. Cyborg carried out the

order, killing civilians with a machete and displaying them on the main

" Witness TF1-334, TT 14 June 2005, pp. 68-70.

'O Witness TF1-167, TT 16 September 2005, pp. 53-54.
“! Witness TF1-334, TT 14 June 2006, pp 84-87.

"> Witness TF1-046, TT 10 October 2005, pp. 24-25.
"7 Witness TF1-094, TT 13 July 2005, p. 44.

" Witness TF1-046, TT 11 October 2005, pp. 122.

> Witness TF1-334, TT 15 June 2005, pp. 11-12.

"¢ Witness TF1-085, TT 7 April 2005, p. 23.

"7 Witness TF1-085, TT 7 April 2005, p. 28.

"% Witness TF1-334, TT 15 June 2005, p. 15.
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52.

54.

55.

vighvey . N ' s i

Mamamah the Second Accused ordered a house containing civilians to be burnt.
When a teenage boy attempted to escape the fire, the Second Accused fired on the

ground in front of the boy to force him back into the house)51

s

d. Shared Intent
The Prosecution submits that the shared intent to commit crimes in furtherance of the

common plan may be inferred from the evidence of systematic attacks against civilians in
an effort to gain or regain control of the political and economic power of Sierra Leone
and the participation of the Accused in those attacks as set out above.

The Prosccution submits that it would be open to a reasonable trier of fact to conclude on
the basis of the evidence as a whole that the only reasonable inference is that the three

Accused all shared the intent to perpetrate the crimes charged in the Indictment.

e. Crimes as a Natural and Foreseeable Consequence

Alternatively, based upon the evidence that the Accused possessed the intention to
participate in and further the criminal purpose, the commission of crimes that were not
agreed upon was foreseeable, and the Accused willingly took the risk that such crimes

could be committed.

Conclusion
As an alternative to being criminally liable as a participant (co-perpetrator) in a joint
criminal enterprise, a person may be criminally liable as an aider and abettor to the
participants.. A primary difference between the two forms of liability is that a co-
perpetrator must share the intent of the common purpose, while the aider and abettor need
not. To be an aider and abettor, it is sufficient that an accused merely knows that his or
her acts or omissions assist the commission of the crime.'™

committed by several co-perpetrators in a joint criminal enterprise, the aider and abettor

is always an accessory to these co-perpetrators, although the co-perpetrators may not

" Witness TF1-167, TT 16 September 2005, p. 65; Witness TF1-334, TT 14 June 2005, pp. 66-67.

B9 Witness TF1-023, TT 10 March 2005, pp. 36-37. See also Witness TF1-334, TT 15 June 2005, pp. 20-21 who
states that the Second Accused ordered men to “decorate” Mammah Town and to display executed civilians at
Mammah Junction,

5! Witness TF1-167, TT 16 September 2005, pp. 65-66; Witness TF1-334, TT 15 June 2005, p. 135.

2 Vasiljevié Appeal Judgement, para. 102.
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56.

57.

58.

59.

even know of the aider and abettor’s contribution.'>> Where this occurs, the accused will
be criminally responsible for aiding and abetting all of the crimes that were committed in

the course of that joint criminal enterprise.'>*

Superior responsibility

(i) Introduction
Paragraphs 35 to 40 of the Joint Defence Motion argue that there is no evidence of
superior responsibility by virtue of Article 6(3), on the basis that the Prosecution has
failed to show ‘effective control’ of the three Accused, and in particular, on the basis that
the evidence does not show that “Mr. Kanu was ever in operational command, such that

he had effective control over “all” the troops who committed the alleged crimes.”"

(i) Requirements for superior responsibility
The Prosecution does not dispute the elements establishing superior responsibility as set

out by the Defence.'*®

The existence of a superior-subordinate relationship is characterized by a direct or
indirect,”’ formal or informal hierarchical relationship, whether by virtue of a de jure or
de facto position of authority, between the superior and subordinate in which the former

8 “Effective control is defined as the material

has “effective control” over the latter."
ability to prevent or punish the commission of the offence.”'® As noted by the Defence,
substantial influence over subordinates which does not meet the threshold of effective
control will not lead to criminal liability.'® It was stated in the Halilovic case that the
“test of effective control implies that more than one superior may be held responsible for

his failure to prevent or punish the same crime committed by a subordinate.”'®!

To establish the mens rea, it must be established that the superior had either actual

' Ibid.

"** Ibid. “In the context of a crime committed by several co-perpetrators in a joint criminal enterprise, the aider and
abettor is always an accessory to these co-perpetrators, although the co-perpetrators may not even know of the aider
and abettor’s contribution.”

155
J
156

oint Defence Response, para. 39.
Joint Defence Motion, section 4.3.1.

137 C:,'elebiéi Appeal Judgement, para. 252.
158 Celebici Trial Judgement, para. 378.

159

Brdanin Trial Judgement, para. 276.

I‘f(l’ Prosecutor v Halilovic, 1T-01-48-T, Judgement, 16 November 2005, (“Halilovic Trial Judgement”), para. 59.
" Ibid, para. 62.
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knowledge, established through direct or circumstantial evidence, that his subordinates
were about to commit or had committed crimes, or constructive knowledge in the sense
of information that would put the superior on notice of the present and real risk of such
crimes and alert him to the need for additional investigation into V}hether the crimes were

about to be committed or had been committed by his subordinates.'®

60.  The measures required of the superior to prevent the crimes or punish the perpetrators are
limited to those within his material possibility in the circumstances.'®  The duty includes
at least an obligation to investigate the crimes and to report them to the competent
authorities, if the superior does not have the power to sanction himself, and may include
measures which are beyond his formal powers if their undertaking is materially

possible.'®

(iii) Evidence of effective control
61. The evidence taken as a whole demonstrates that each of the three Accused exercised

effective control over their subordinates. In this context the Prosecution disagrees with
the statement that the evidence of Colonel Iron fails to establish effective control and
notes that it relies upon all of the evidence to establish superior responsibility. From May
1997 all three Accused were members of the Supreme Council and used the term
“Honourable”. These titles were used throughout the period relevant to the indictment,
not just during the period of the Junta government. Even captured civilians knew the
Accused as “big” men or commanders.'® Contrary to the submission in the Brima
Motion, the titles were not merely honorific as they denoted real power. Many of the

166 which was

witnesses speak of the “high command” or the “brigade administration
responsible for all operations and issued military orders.'®” The evidence has been

remarkably consistent as to the positions and power of the three Accused within this high

"% Celebic¢i Appeal Judgement, paras 223, 241; Brdanin Trial Judgement, para. 278.
19 Celebici Trial Judgement, para. 395; Staki¢ Trial Judgement, para. 461.

Staki¢ Trial Judgment, para. 461.
1% See for example

164

witness TF1-158, TT 26 July 2005, pp. 32, 66 and 91, where he states
that the leaders he saw first in Bonoya included Gullit and Santingie Kanu — a short man, gallant, fair in complexion;
and TF1-024, TT 7 March 2005, pp. 45, who heard rebels calling Gullit “Honourable Gullit” at State House in
January 1999.

" Witness TF1-334, TT 20 May 2005, p. 90.

' Witness TF1-167, TT, 15 September 2005, p. 60.
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command. It is immaterial that other commanders may have, in specific locations during

specific times, been more senior in the Junta hierarchy.

62. On the basis of the evidence, it would be open to a reasonable trier of fact to conclude the
following: the three Accused were in command and control of/a/everal hundred AFRC

169

troops that committed atrocities from Koinadugu District'®® t& Bombali District'® in the

late spring and summer of 1998. The three Accused set up and controlled the eventual

base of the AFRC in Bombali District.'” { NN
S| (hc three Accused planned, coordinated and led attacks

on villages and civilian populations from Camp Rosos in the Bombali District through to
Waterloo and Benguema in the Western Area. At Benguema, SAJ Musa was killed and
Alex Tamba Brima became the unquestioned commander of the AFRC soldiers. Along
with the Second and Third Accused, and while in radio communication with Sam
Bockarie (Mosquito) of the RUF, Alex Tamba Brima planned and coordinated the final

attack on Freetown which began on 6 January 1999.

63. The First Accused held the power to promote and demote AFRC troops.'” He
reorganized the troops in Mansofinia,'”* Rosos''* and Colonel Eddie Town.'” This was a
power also exercised by the Second Accused in Kono. Importantly, the subordinates
recognized the authority of the Accused and accepted the various changes made to
hierarchy and power. The superior-subordinate relationship is also demonstrated by the
compliance of the subordinates in attending meetings, and muster parades.

64. As noted above, all three Accused issued orders to their subordinates. Importantly, those

176
d.

orders, be they for military or criminal actions, were obeye At the conclusion of

.- operations, the subordinates reported back to their superiors. In Kono the Second

Accused gave an order to attack ECOMOG forces and burn houses in the Masingbi Road

'8 TF1-310, TF1-209, TF1-133, TF1-147, TF1-094.

"> TF1-180, TF1-055, TF1-269, TF1-058.

""" TF1-184, TF1-334, TF1-158, TF1-153.TF1-184, TF1-167, TF1-301.

" TF1-334, TF1-023.

"> Witness TF1-184, TT 29 September 2005, pp. 30-31; Witness TF1-167, TT 19 September 2005, p. 83.
' Witness TF1-334, TT 20 May 2005, p. 88.

" Witness TF1-167, TT 15 September 2005, p. 67.

"7 Witness TF1-334, TT 24 May 2005, p. 87.

17 Witness TF1-334, TT 16 June 2005, pp. 16 and 66.

SCSL -2004-16-T 31
CONFIDENTIAL

17566



area. By the time the Junta troops had withdrawn Koidu Town was completely burned
down.'”” At the Kissy Mental Home in Freetown the Third Accused ordered soldiers to
amputate up to 200 civilians and sent them to Ferry Junction. The soldiers returned with
many amputated arms and machetes covered in blood.'” In Freetown the Third Accused
distributed petrol and said no man should be without kerosene, petrol or a machete. The

Parliament and CID police station were then burnt.'”

(iv) The Accused had “reason to know” of the crimes
65.  The evidence demonstrates both actual and constructive knowledge on the part of all

three accused for the crimes alleged in the Indictment as illustrated by the following

examples.

66. First, the intention of the Junta to resort to criminal actions to achieve its object was
broadly disseminated through the international media. The declaration on the BBC of

‘Operation Pay Yourself” by Johnny Paul Koroma in Masiaka immediately following the

180

Intervention, as well as its instant implementation,~ was the first broadcast which

trumpeted criminal intention relative to the political and military fortunes of the Junta.
The announcement of this Operation arguably put all AFRC and RUF troops (as well as
the rest of the world) on notice that illegality would not only be tolerated, it would be

promoted. The same point can be made with respect to the declaration of ‘Operation

17181

Spare No Sou and the declaration by Mosquito in January 1999 that Freetown would

'82 The evidence demonstrates that all three Accused were aware that the

83

burn.

. . . . . . 1
international community was observing the events in Sierra Leone.

67. Secondly, all three Accused were present when orders for criminal actions or operations

to further the joint plan were issued. For example, as stated previously, the Second and

""" Witness TF1-334, TT 20 May 2005, pp. 7-8.

' Witness TF1-167, TT 16 September 2005, pp. 53-55.

' Witness TF1-184, TT 27 September 2005, p. 65 and 30 September 2005, pp. 73-76.

" Witness TF1-334, TT 17 May 2005, pp. 72-74.

"*!' Witness TF1-334, TT 25 May 2005, pp. 105-106.

"> Witness TF1-334, TT 14 June 2005, p. 48.

** For example, the First Accused stated in the presence of the Second and Third Accused that that attack on Karina
should be a demonstration that would make the international community concerned — witness TF1-334, TT 23 May
2005, pp. 57-59 and also during the retreat from Freetown the First Accused said at the time the Junta troops lost
control of Eastern Police that the troops should start to abduct civilians to draw the attention of the international
community — Witness TF1-334, TT 14 June 2005, pp. 62-63.
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68.

69.

70.

71.

Third Accused were present when the First Accused gave orders for the destruction of

Karina and the invasion of Freetown.

Thirdly, reports were made to the three Accused following operations. For example,
following the attack on Mange Bureh, the operational commander of the mission, Abdul
Sesay, reported to the First Accused that 70 civilians had been killed, the town partially
burnt and also presented Guinean and Nigerian prisoners. The First Accused commended
Abdul Sesay for his job.'"™ Colonel 05 reported to the First Accused following the

. 18
operation at Kukuna.'®

Fourthly, the Accused were often present when crimes were committed. The simplest
example of this is the presence of the three Accused during the attacks on Karina and
Freetown. Equally so is the presence of, at times, thousands of captured civilians — men,
women and children — with the Accused and their troops in the various jungle camps and
in Freetown from February 1998 onwards.'® As noted above, there is also evidence of
the presence of and participation by the Accused in the attacks on the civilian populations
of Bumbuna, Kamagbengbe, Mandaha, Gbendembu and Foroh Loko. It is inconceivable
that the Accused could be present in a village amongst the noise and flame of these
attacks where shelters and buildings were burned, people shot, amputated and captured

and women raped, and yet remain ignorant of the actions of their subordinates.

Fifthly, the Accused observed the aftermath of criminal actions. From Rosos the First
Accused sent a mission to Mateboi. Upon his return, Adama Cut Hand was wearing a
necklace made with human hands, carried other amputated arms and handed the head of

the village chief to the First Accused in the presence of the Second Accused.'®’

Sixthly, the Prosecution submits that with respect to the requisite mens rea, inferences
may be drawn that if the Accused had knowledge that a subordinate had committed a
crime and that they were either praised for it or not punished for it, it was likely that that
subordinate and others would commit similar crimes in the future. Similarly, permissible

inferences can be drawn that the Accused had knowledge that crimes were being

"** Witness TF1-033, TT 11 July 2005, pp. 36-38.

'®> Witness TF1-167, TT 20 September 2005, pp. 46-47.
"% Witness TF1-033, TT 11 July 2005, pp. 100-101.

"*” Witness TF1-167, TT 15 September 2005, pp. 61-63.
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committed wherever AFRC and RUF troops were based, given the desire for a Junta
stronghold in the jungle between February 1998 and January 1999, the desire to control
the diamond fields and the evidence of communication between senior commanders, in
various parts of the country. For example, there were joint operations between the RUF
and the AFRC in Kono which included the burning of Tombodu, Yengema, Bumpe,

'®8 and also Koidu Town in the presence of the First and

Jagbwema Fiama and Yomandu,
Second Accused, Papa Hassan Bangura, Foday Kallay, Eldred Collins and Morris

Kallon.'®

(iv) The Accused failed to take steps to prevent or punish the crimes
72.  The evidence demonstrates clearly that all three Accused failed to use their power to

prevent or punish the crimes committed by their subordinates. Illustrations of the implied
or express approval of the three Accused as to crimes committed by their subordinates are

given above.
2.4. ELEMENT OF CRIMES (PARAGRAPHS 41-88)

A. Article 2 of the Statute: Crimes against Humanity

73. The Joint Defence Motion asserts, without elaboration, that the Prosecution has failed to
prove two of the general elements of crimes against humanity: namely that the attack was
widespread or systematic and that the act in question was committed as part of the
attack.'” The Prosecution submits that the précis of evidence given above and the
specific issues canvassed below are such that a reasonable trier of fact could conclude
that these elements have been established with respect to the crimes against humanity
alleged in the Indictment (counts 3,4, 7, 8, 11 and 13).

74. An attack may consist of a combination of the enumerated crimes'®' and is not limited to

192

the use of armed force.””™ When establishing the existence of an attack, it is not relevant

that the other side in a conflict also committed atrocities against its opponent’s civilian

"*¥ Witness TF1-334, TT 20 May 2005, pp. 8-31.

%% Witness TF1-334, TT 20 May 2005, pp. 9-10.

' Joint Defence Motion, paras 46-47.

P! Prosecutor v. Kayishema and Ruzindana, 1CTR-95-1-T, “Judgment”, 21 May 1999 (“Kapishema Trial
Judgment”), para. 122; “An attack may be non-violent in nature”, Prosecutor v. Akayesu, 1CTR-96-4-T,
“Judgment”, 2 September 1998, (“Akayesu Trial Judgement”), para. 581.

"2 Vasiljevi¢ Trial Judgement, paras 29-30.
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population.'” Although the act need not be committed at thé same time and place as the
attack or share all the features of the attack, it must, by its characteristics, aims, nature, or
consequence objectively form part of it.'"* The attack may be either widespread or
systematic, but need not be both.!** “Widespread” may be (}@fmed as a “massive,
frequent, large scale action, carried out collectively with congiderable seriousness” and
directed against multiple victims.'*® “Systematic” consists of organized action pursuant to
a preconceived plan or policy, following a regular pattern, but there is no requirement
that this policy be adopted formally as the policy of a state. '’

75.  The mens rea element is satistied if the perpetrator has knowledge of the general context
in which his acts occur and of the nexus between his action and that context'® in addition
to the requisite mens rea for the underlying offence or offences of which he is charged.'”

76. The Prosecution submits that the evidence demonstrates that the AFRC operations
included, inter alia, widespread acts of murder,*% rape,201 sexual slavery, any other forms
of sexual violence and other inhumane acts® and abductions and forced labour™ that
can reasonably be described as massive, frequent and large scale actions carried out
collectively with considerable seriousness. While it is only necessary to prove that the
crimes were systematic or widespread, the Prosecution contends that their widespread
nature has been established in the body of the entire evidence with respect to all the major

crime base locations, namely, Bo, Kenema, Kono, Kailahun, Koinadugu, Bombali, Port

"3 Prosecutor v. Kunarac, 1T-96-23&23/1-A, “Judgment”, 12 June 2002 (“Kunarac Appeal Judgment”), paras 87-
88.

" Prosecutor v. Semanza, ICTR-97-20-T, “Judgment and Sentence”, 15 May 2003 (“Semanza Judgment and
Sentence™), para. 326.

195 Akayesu Trial Judgment, para. 579, with reference to footnote 144: “The attack must contain one of the alternate
conditions of being widespread or systematic, not both, as in the French text of the Statute. Customary international
law requires only that the attack be either widespread or systematic.” See also Kayishema Trial Judgment, para. 123.
"% dkayesu Trial Judgment, para. 580; Kunarac Trial Judgment, para. 431.

/75%+0

et

%7 Akayesu Judgment, para: 580: Rresecutor v Tadié, IT-94-1-T, “Opinion and Judgment”, 7 May 1997, (“Tadié——e......

Trial Judgment”), para. 648; Kunarac Trial Judgment, para 429.

"% Blaski¢ Trial Judgment, para. 247.

"% Kunarac Appeal Judgment, para. 102; Vasiljevi¢ Trial Judgment, para. 37,

0 TF1-256, TF1-055, TF1-253, TF1-216, TF1-253, TF1-209, TF1-180, TF1-053, TF1-023, TF1-053, TF1-113,
TF1-054, TF1-098, TF1-094, TF1-122, TF1-084, TF1-085, TF1-320, TF1-083, TF1-021, TF1-179, TF1-156, TF1-
083, TF1-157, TF1-004, TF1-153, TF1-217. TF1-062, (il TF1-046, TF1-206, TF1-045, TF1-167, TF1-199.

“' TF1-282, TF1-256, G TF1-269, TF1-253, TF1-209, TF1-023, TF1-085, TF1-083, TF1-267, TF1-076,
TF1-019, TF1-153, TF1-217, AR, TF1-045, TF1-206.

22 TF1-282, TF1-023, TF1-085, TF1-083, Zainab Bangura.

*® TF1-282, TF1-256, TF1-334, Q@R T71-147, TF1-216, TF1-209, TF1-180, TF1-023, TF1-180, TF1-113,
TF1-094, TF1-334, TF1-122, TF1-334, TF1-085, TF1-157, TF1-076, TF1-227, TF1-133, TF1-045, TF1-062, Gl

@ 1ri-167.
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[.oko and Freetown and the Western Area.” The evidence also demonstrates that these
crimes followed a regular pattern and were committed pursuant to a preconceived plan. It
is improbable that the acts of violence were random or their regular occurrence
accidental. /

77. There is evidence of a remarkably consistent nature as to these crimes against humanity
in all locations in which the Junta troops operated. Attacks on the population occurred in
waves as the troops moved and their political and military fortunes waxed and waned.
For example, evidence of civilians being locked in houses and burnt alive was given in
relation to many locations: Karina,** Tombodu®® and Manarma.?”” The amputations are
a singularly macabre signature of the violence perpetrated against the civilian population

of Sierra Leone which, given its scale, cannot be explained by coincidence.-

% If this were not pattern enough, witness after witness gave evidence of

civilians who had suffered amputated limbs being told to “go to Kabbah” for new
hands,?'’ demonstrating the unity of purpose for which amputations were carried out.
Further, the evidence of women and girls being given as wives to commanders and the
evidence of the enslavement of civilians to perform work and mine diamonds for the
junta in all relevant Districts bears striking similarity.

78.  The Prosecution submits that evidence has been presented to demonstrate that the three

Accused had knowledge of the general context in which their acts occurred and of thew == -

2% See NGO Report, Exhibit P57, “No Peace without Justice, Sierra Leone Conflict Mapping Program”, 9 March
2004.

% Witness TF1-334, TT 23 May 2005, pp. 65-67.

% Witness TF1-334, TT 20 May 2005, pp. 11-15

7 Witness TF1-167, TT.16 September 2005, pp. 65-66.

% Witness TF1-272, TT 4 July 2003, p. 46.

2% Witness TF1-272, TT 4 July 2005, pp. 58-39.

Z‘O- Witness TF1-098, TT 5 April 2005, p. 39; Witness TF1-278, TT 6 April
2005, p. 7; Witness TF1-083, TT 8 April 2005, p. 66; Witness TF1-216, TT 27 June 2005, p. 93; Witness TF1-217,
TT 17 October 2005, p. 26; Witness TF1-198, TT 28 June 2005, p. 15; Witness TF1-206, TT 28 June 2005, p. 104;
Witness TF1-179, TT 27 July 2005, p. 41.
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nexus between those acts and the context.”’' There is evidence that the First Accused

knew about killings in Karina, as he himself gave orders for the burning of houses and
killing of civilians. ** GGG
—213 The ;:vidence indicates that the

three Accused set ﬁp and controlled the eventual base of the AFRC, in Bombali District
(Camp Rosos). As they planned, coordinated and led attacks on villages and civilian
populations from Koinadugu to Karina to Camp Rosos in the Bombali District through to
Waterloo and Benguema in the Western Area and ultimately to Freetown, it is submitted
that they indeed knew or were aware of the general context in which these crimes took

place.

B. Count 1: Terrorizing the Civilian Population

79.

80.

81.

Trial Chamber | has held that the crime of terrorism comprises the constitutive elements
of Article 3 Common to the Geneva Conventions as well as the following specific
elements:
i, Acts or threats of violence directed against protected persons or their property.
ii.  The offender wilfully made protected persons or their property the object of those
acts and threats of violence.
iii.  The acts or threats of violence were committed with the primary purpose of spreading
terror among protected persons.214

The Joint Defence Motion argues that the Prosecution has failed to submit evidence of

the last two of these elements.?'” This submission should be rejected.

The scope of the offence of terrorizing the civilian population is broad. It encompasses.

both threats and acts of violence. There is no requirement to prove a causal connection

between the unlawful acts of violence and the production of terror, as actual infliction of

. N .2 21
terror is not a constitutive legal element of the crime. ' Terror connotes extreme fear.”’

21 TF1-033, pp. 13-15, 11 July 2003.

212 TF1-156, p. 53-54, 15 September 2005.
3 TF1-023, p. 36, 10 March 2005.

214 Norman Rule 98 Decision, para. 112.

215
J

oint Defence Motion, para. 51.

28 prosecutor v Galié, IT-98-29-T, “Judgement”, 5 December 2003, (“Galié¢ Trial Judgement”), para. 134.
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82. The “primary purpose” of the unlawful acts is established by showing that the accused
accepted the likelihood that terror would result from those acts, or that he was aware of
the possibility that terror would result, and also that terror was the specifically intended

result.”"®

83.  The presented evidence shows how members of the AFRC used any means necessary,
including terrorizing of the civilian population through murders, serious physical and
mental injuries, and pillaging, to meet the objective of gaining and exercising control
over the population of Sierra Leone. The Prosecution has presented many witnesses who
described how they suffered at the hands of the AFRC and the evidence indicates the
widespread nature of the attacks. Witness TF1-216 described how soldiers made
civilians carry their loads to Tombodu. The Witness travelled in front of a large group of
Soldiers with 7 other civilians at gun point.”"” Witness TF1-098 testified to inhumane acts
when he said that his left hand was chopped off.?** He told the Court that seven men in
his village had their hands amputated. After AFRC soldiers chopped off his hand, they

said let them go to ‘Pa Kabbah’, let him give their hands.**'

Witness TF1-085 saw people
being mutilated.** Witness TF1-167 bore witness to orders given by Ibrahim Bazzy
Kamara for soldiers to make the terrain "more fearful" to slow the movement of the
ECOMOG troops, i.e. kill civilians and display them on the main highway. Those orders

were carried out by ‘Cyborg’ with a machete.”*

84. The Prosecution submits that the evidence shows the primary purpose of spreading terror
amongst protected persons, who were not involved in any hostilities. Other acts and
threats of violence can be found in various Operations, i.e. ‘Operation No Living

Thing’***, ‘Operation Pay Yourself?%, ‘Operation Spare No Soul’*%, all of which were

*'7 Gali¢ Trial Judgment, para. 137.

% Gali¢ Trial Judgment, para. 134. See also Additional Protocol Il to the Geneva Convention 12 August 1949,
Article 13.

% Witness TF1-216, TT 27 June 2005, pp. 89-91.

% Witness TF1-098, TT 5 April 2005, p. 41.

! Ibid., p. 42.

2 Witness TF1-085, TT 7 April 2005, p. 28.

** Witness TF1-167, TT 16 September 2005, p. 65.

** Witness TF1-046, TT 11 October 2005, pp. 58-59.

** Witness TF1-334, TT 17 May 2005, p. 73, where the witness said that Johnny Paul Koroma declared ‘Operation
Pay Yourself’, because he did not have anything to give the soldiers and that was why he declared that Operation.
From that day looting by both the RUF and SLA started. (see p. 74, 17 May 2005); The declaration of ‘Operation
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carried out by the AFRC and RUF. All of the said Operations were, in order to enforce

their purpose of terror, made public.

C. Count 2: Collective Punishments

85.

86.

87.

Trial Chamber I has held that the crime of Collective Punishments under Article 3(b) of
the Statute of the Special Court comprises the constitutive elements of Common Article 3
as well as the following specific elements:

i. A punishment imposed upon protected persons for acts that they have not committed.

ii.  The intent, on the part of the offender, to punish the protected persons or group of

protected persons for acts which form the subject of the punishment.**’

Paragraph 41 of the Indictment specifically pleads that the crimes charged as counts 3 to
14 inclusive were committed as part of a campaign to terrorize the civilian population and
to punish the civilian population for allegedly supporting the elected government of
President Kabbah and factions aligned with that government or for failing to provide
sufficient support to the AFRC/RUF. Thus the evidence relied upon by the Prosecution to
substantiate counts 1 and 2 variously relates to some or all of the remaining counts on the
Indictment. Accordingly, issues as to time frame and geographic location are answered

by the specificity of paragraphs 42 to 79 inclusive.

Contrary to the Defence assertions,”® the Prosecution submits that there is sufficient
evidence of collective punishments, including evidence of superior responsibility for the
crime. For example, Witness TF1-334 portrayed an incident when they moved towards
Kamagbengbe. On the way some civilians tried to run away. They were captured and
taken to the First Accused. He had said at Mansofinia that civilians who attempted to run
away would be shot on sight. The First Accused gave the order and a company

commander, Col. Tito, shot them.??’ The same witness testified that the First Accused

Pay Yourself” at Masiaka was made by Johnny Paul Koroma over the international media, BBC (see p. 84, 16 June

2005).

2% Witness TF1-046, TT 11 October 2005, p. 58, stated that Operation Spare No Soul was announced by Eldred
Collins of the RUF on BBC radio.
*?7 Norman Rule 98 Decision, para. 118.

228

Joint Defence Motion, paras 54-55.

**? Witness TF1-334, TT 23 May 2005, p. 55.
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considered Karina a strategic point, as there were Mandingos and it was the home town
of President Ahmad Tejan Kabbah.”** The First Accused ordered, as has been discussed
above, the destruction of the village to send a message to those who support the
government of President Kabbah and the ECOMOG troops.”®' The Second and Third

Accused were present at this meeting in Kamagbengbe.

D. Count 3: Extermination

88.  The Joint Defence Motion argues that the Prosecution has provided no evidence of the

elements of extermination as set out by the ICTY Appeals Chamber in Krsti¢.??

89. The Prosecution submits that there is evidence that the three Accused are criminally
responsible for acts of extermination committed as part of a widespread and systematic
attack against a civilian population. TF1-334 testified that the First Accused considered
Karina a strategic point, as there were Mandingos and it was the home town of President
Ahmad Tejan Kabbah.”*® Witness TF1-033 testified that about 250 civilians were killed
in Karina.”* The same Witness told the Court of another incident which took place in
Tombodu. The First Accused gave ‘Savage’ orders to kill civilians and burn the town.
The orders were carried out and hundreds of civilians were killed. Amongst others, the
Third Accused was present.>> Other incidents of mass killings of civilians include the

236
d

attacks of Kukuna and Madina, where 50 civilians were killed””, Mange Bureh, where 40

civilians were killed,?*” and Lunsar Town.>*®

90.  The Prosecution agrees that the elements of murder can overlap the elements of
extermination, if the act took place as part of a mass killing of members of a civilian
population. However, not every murder amounts to extermination. The Prosecution

submits that there is evidence of both murders and acts of extermination in this case

39 Ibid, p. 57, see also Witness TF1-033, TT 11 July 2005, p. 18, where the witness said that “Gullit and henchmen

alleged that Karina was birthplace of Kabbah.”

! Ibid, pp. 58-39.

»? Joint Defence Motion, para. 58; Prosecutor v Krsti¢, 1T-98-33, “Judgement”, 2 August 2001, (“Krsti¢ Trial
Judgement”), para. 503.

% Witness TF1-334, TT 23 May 2005, p. 57

% Witness TF1-033, TT 12 July 2005, pp. 80-4.

2% Ibid, TT 11 July 2005, pp. 11-2

> Ibid, pp. 39-40.

*7Ibid, pp. 42-43, where all commanders, plus O-Five were present.

2% Ibid, pp. 45-46.
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which have been charged cumulatively.

E. Counts 4 and 5: Murder and Violence to Life

91.  The Prosecution submits that the requisite elements of murder as a crime against
humanity and as a violation of Common Article 3 are uncontroversial. Evidence with
regard to the disputed elements” of a widespread and systematic attack and the requisite

knowledge has already been presented.

F. Count 6: Rape

92. The Defence submits that the Prosecution has failed to show that the acts were
widespread or systematic, against a civilian population, and that they were based on

. . . 240
certain discriminatory grounds.

93.  The Prosecution submits that the Defence incorrectly bases its definition of ‘rape’ on
ICTR jurisprudence. Unlike the ICTY and SCSL Statute, the provision of the ICTR
Statute dealing with crimes against humanity (Article 3) expressly requires that the
widespread or systematic attack against a civilian population be “on national, political,
ethnic, racial or religious grounds.”*' Since this is not a requirement in the ICTY or
SCSL, it is the Prosecution’s submission that it is not an element of crimes against

humanity under the Statute of the Special Court.

94.  The Prosecution relies on the evidence set out in paragraphs 76-77 above as to the

widespread and systematic nature of the attack.

> Joint Defence Motion, para. 61.

Joint Defence Motion, para. 67.

See ICTR Statute, Article 3 — crimes against humanity, where the Tribunal “shall have the power to prosecute
persons responsible for the following crimes when committed as part of a widespread or systematic attack against
any civilian population on national, political, ethnic, racial or religious grounds.” See also Krsti¢ Trial Judgement,
para. 499, with respect to extermination that “{tJhe victims need not share national, ethnical, racial or religious
characteristics. In accordance with the 7udié Appeals Judgement, the Trial Chamber is of the view that it is
unnecessary (emphasis added) that the victims were discriminated against for political, social or religious grounds,
to establish the crime of extermination.”
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G. Count 7-8: Sexual Slavery, Any Other Form of Sexual Violence, Other Inhumane

95.

96.

97.

Acts

The Joint Defence Motion argues that the Prosecution has failed/to lead evidence as to

2 Furthetmore, the Defence argues

the general elements for crimes against humanity.**
that “the Prosecution has not introduced evidence of the phenomenon of ‘forced
marriage’ other than the expert testimony of Ms. Zainab Bangura which testimony lacks

empirical value.”***

The Prosecution notes that the weight of the evidence of Ms. Bangura is a matter to be
considered at the end of the trial rather than as part of a Rule 98 Motion. Further, the
Prosecution has led a considerable amount of evidence of forced marriage.244 The
Prosecution submits that there is evidence to show that: in addition to the regularly
described forms of sexual and gender specific violence frequently suffered by women in
conflict situations, Sierra Leonean women were forced into marriages and thus were
involuntarily converted into becoming what has commonly been referred to as “bush
wives”. This familiar and repeated phenomenon of the Sierra Leone conflict resulted in
the use of women as conjugal partners by the combatants. These women, in addition to
providing sexual gratification to combatants, particularly the commanders, were forced to
perform domestic chores such as cooking and laundering as well as other forms of forced
labour. Many of the women victimized by this practice bore children fathered by these
commanders who thereafter failed to take any form of responsibility for the resultant

offspring; neither paternal nor financial **

Witness TF1-282 described how a rebel soldier took her as his wife. When the soldier-

asked the witness to marry him she said yes because she believed saying no would lead to_____.

2 Joint Defence Motion, para. 73.

* Joint Defence Motion, para. 71.

*** Generally scc \RIEG_—_——SNNNN Viccss TF1-334, TT 20 May 2005, p. 5 and TT 24
May 2005, p. 30; Witness TF1-282, TT 13 April 2005, pp. 14-23; Witness TF1-209, TT 7 July 2005, pp. 38-39;
Witness TF1-094, TT 13 July 2005, p. 29; Witness TF1-133, TT 7 July 2005, pp. 91-92 and pp. 97-100; Witness
TF1-023, TT 9 March 2005, pp. 45-47; Witness TF1-085, TT 7 April 2005, pp. 17-21.

** See Exhibit P53, Human Rights Watch, “We’ll kill you if you cry, Sexual Violence in the Sierra Leone Conflict”,
Vol. 15, No. 1(A), January 2003.
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her being killed.**® Another witness, TF1-023 gave evidence that when “I was handed
over they said I should be his [Rambo] wife. The rebel did not ask my consent. The
commander accepted me as his wife. He did not ask my consent. I accept because there
was no option because they had the say. There was no marriage ceremony. That is what
they used to do. They would force people into forced marriage, marriage that is not

legal.”247

98.  The Prosecution relies on the evidence set out in paragraph 76-78 above as to the
widespread and systematic nature of the attack and the awareness of the Accused of the

factual circumstances establishing the conduct’s gravity.

H. Count 9: Outrages upon Personal Dignity

99. The Joint Defence Motion makes no submission as to the evidence led with respect to the

elements of the crime of outrages against personal dignity.

I. Counts 10 and 11: Physical Violence (Mutilation) and Other Inhumane Acts

100. The Joint Defence Motion argues that the Prosecution has not introduced evidence as to
all the elements with respect to all Districts pleaded in the Indictment.**® The Prosecution
submits that there is evidence relating to all Districts, but accepts that there is no evidence
with respect to the following villages: Konkoba (Koinadugu District) and Lohondi,
Malam and Mamaka (Bombali District).

101.  With respect to the charge of Other Inhumane Acts, the Prosecution relies on the
evidence set out in paragraph 76-78 above as to the widespread and systematic nature of

the attack and the awareness of the Accused of the factual circumstances establishing the

conduct’s gravity.
J. Count 12: Conscripting or Enlisting Children

102.  The Joint Defence Motion makes no submission as to the sufficiency of the evidence on
this Count. However, to the extent that the Joint Defence Motion articulates its specific

elements (i) as requiring proof that the conscription or enlistment must be to “the national

**° Witness TF1-282, TT 14 April 2005, p. 38-39.
7 Witness TF1-023, TT 09 March 2005, p. 45.
% Joint Defence Motion, para. 76.

SCSL -2004 - 16-T 43
CONFIDENTIAL

17538



armed forces”, and (iv) as requiring an association with an “international armed conflict”,
the Prosecution submits that this is an incorrect formulation. The Defence appears to
take the wording from Article 8(2)(b)(xxvi) of the ICC’s Elements of Crimes.** In fact,
Article 8(2)(e)(vii) of the ICC’s Elements of Crimes provides the more fitting guide.

103. The Prosecution submits that the elements of enlisting or using child soldiers are as
follows: (a) the accused conscripted or enlisted one or more persons in an armed force or
group or used one or more persons to participate actively in hostilities, (b) such person or
persons were under the age of 15 years and (c) that the accused knew or should have

known that such person or persons were under the age of 15 years.

K. Count 13: Abductions and Forced Labour (Enslavement)

104. In addition to the general elements of crimes against humanity, to establish enslavement
the Prosecution must prove that the accused exercised any or all of the powers attaching
to the right of ownership over one or more persons, such as by purchasing, selling,
lending or bartering such a person or persons, or by imposing on them a similar

deprivation of liberty.

105.  The Joint Defence Motion argues that the Prosecution has failed to prove any element of
this charge and that, in particular, the Prosecution has failed to demonstrate any indicia of
enslavement such as control of someone’s movement, control of the physical
environment, psychological control, measures taken to prevent or deter escape, force,
threat of force or coercion, duration, assertion of exclusivity, subjection to cruel treatment

and abuse, control of sexuality and forced labour.

106.  The Prosecution submits that these indicia form a consistent pattern in the evidence. The
evidence demonstrates that civilians were routinely abducted to carry looted goods,
perform domestic work, go on food-finding missions, mine diamonds and participate in
military training. They did so under threat of physical harm or death and often at gun
point. Civilians who attempted escape were punished or killed. This pattern is such that it
demonstrates the widespread and systematic nature of this crime and is evidence from

which the knowledge and complicity of the three Accused may be inferred.

9 ICC-ASP/1/3, 9 September 2002,
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L. Count 14: Looting and Burning (Pillage)

107.

108.

109.

110.

The Defence, citing the elements of the crime of pillage as set out in the ICC’s Elements
of Crimes relating to international armed conflicts,”> submits that burning as such does

not fulfill the elements of pillage.251

Pillage under Article 3 of the Statute is derived from Article 4(2)(g) of Additional
Protocol II to the Geneva Conventions. While Article 3 of the Statute is phrased in non-
exhaustive terms, Common Article 3 and Additional Protocol II do not contain additional
provisions relating to damage to property beyond Article 16 of Additional Protocol II

prohibiting acts of hostility against cultural objects and places of worship.

The ICTY in particular has emphasized the importance of international humanitarian law
protecting property rights in times of armed conflict. As stated in the Celebiéi case,
“international law today imposes strict limitations on the measures which a party to an
armed conflict may lawfully take in relation to the private and public property of an
opposing party.”** It is the Prosecution’s position that destroying property by burning, as
part of a series of acts involving ruthless plundering to remove anything of value
followed by the total removal of the value of the buildings themselves, falls within the
concept of “willful and unlawful appropriation of property.”*>> The Prosecution submits
that ‘appropriation’ does not exclude the act of burning; before third party property can
be burnt it must be appropriated in the sense that the owner is no longer in control of his
property. Moreover, the violent nature of pillage reflects the broader range of
appropriation of property, including property appropriated for the mere purpose of

depriving the owner of that property.

The burning of civilian dwellings not justified by military necessity is recognized as a
well established violation of the laws and customs of war and therefore as being of a
seriousness which raises it above the level of an offence under national law. ICTY
jurisprudence uses the terminology of “plunder of private property” as opposed to pillage

and has a separate and distinct crime of “wanton destruction of cities, towns or villages,

29 Ibid, pp- 138-9.

*! Joint Defence Motion, paras 83-84.

52 Celebici Trial Judgment, para. 587.

233 prosecutor v Naletilic and Martinovic, 1T-98-34-T, “Judgment”, 31 March 2003, para. 612,
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11,

112.

113.

114.

or devastation not justified by military necessity.” The ICTY Statute divides the concept
of unlawful appropriation of property into several categories, all under the heading
“violations of the laws or customs of war.” The SCSL Statute, like the ICTR Statute,
adopted narrower language for the section on war crimes. This crucial distinction in the
construction of the ICTY and SCSL Statutes means that indictments under the two
different statutes will vary as to what falls within the definition of plunder and pillage
respectively. Therefore, it should be presumed that the most serious offences against

property applicable to armed conflicts fall within the ambit of the Statute.

The Prosecution disagrees with the Defence with respect to the scope of Article 5. The
offence under Sierra Leonean law refers only to “wanton destruction of property under
the Malicious Damage Act” and does not cover “war crimes”. Accordingly, where the
acts in question amount to “war crimes”, Article 3 of the Statute, as lex specialis, prevails

over the general law of wanton destruction of property.

The inclusion of burning under ‘Pillage’ also corresponds with the jurisprudence of the
Special Court, in that Trial Chamber [ did not, by Defence motion or proprio motu, raise

another definition of “Pillage’.*>*

Alternatively, if the Trial Chamber should find that burning has been incorrectly pleaded
as pillage, the Prosecution submits that the Trial Chamber has the power to reclassify the
offence. The Indictment expressly charges the Accused with burning, the evidence has
been presented, and the witnesses have been cross-examined on this issue. The Defence

would therefore suffer no prejudice from a re-classification at this stage.>>

It was stated in the Kupreskic case that a “requirement relating to the efficient discharge
of the Tribunal’s functions in the interest of justice warrants the conclusion that any
possible errors of the Prosecution should not stultify criminal proceedings whenever a
case nevertheless appears to have been made by the Prosecution and its possible flaws in

the formulation of the charge are not such as to impair or curtail the rights of the

254

255

Norman Rule 98 Decision, para. 102.
According to the principle jura novit curia, on the basis of its own knowledge of the law the Trial Chamber may

decide whether the Accused are guilty under Article 5 of the Statute as this legal interpretation would not entail any
prejudice to the Accused (the charges and facts of looting and burning remain the same.)

SCSL -2004-16-T 46

CONFIDENTIAL

1725%1



17582

®  Where a Trial Chamber wishes to depart from the classification of the

Defence.”
offence suggested by the Prosecutor, there is no requirement for an amendment of the
indictment where the replacement charge is of a less serious offence or the lex generalis,

as would be the case for a charge under Atrticle 5 of the Statute.”’

115. It should be noted that the particulars pleaded with respect to Count 14 include both
burning and looting and therefore the argument raised in the Joint Defence Motion, even
if successful, is not a full answer to the Prosecution evidence. Moreover, burning is
included within the acts charged as terrorizing the civilian population under Count 1 and

collective punishments under Count 2.

36 prosecutor v. Kupreskic, IT-95-16, “Judgement”, 14 January 2000, para. 741.
7 Ibid, paras 742-748.
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3.1

116.

117.

3.2

118.

BRIMA Response

COUNTS 1 AND 2: ACTS OF TERRORISM AND COLLECTIVE PUNISHMENTS

The Brima Motion makes no specific assertion as to insufficiency of evidence with
respect to either Count 1 or 2.*°® The Prosecution submits that Paragraph 41 of the
Indictment specifically pleads that the crimes charged as counts 3 to 14 inclusive were
committed as part of a campaign to terrorize the civilian population and to punish the
civilian population for supporting the elected government of President Kabbah and
factions aligned with that government or for failing to provide sufficient support to the
AFRC/RUF. Thus the evidence relied upon by the Prosecution to substantiate Counts 1
and 2 variously relates to the remaining Counts on the Indictment, 3 through to 14, and

the evidence adduced therein.

The Prosecution submits that based on the evidence showing the clear criminal
responsibility of the First Accused for Counts 3 to 14 inclusive, which also serves as a
basis for the actus reus and mens rea for Counts 1 and 2, a reasonable trier of fact could
reach the conclusion that there is sufficient evidence to convict the First Accused in

respect of Counts 1 and 2.

CouNTS 3 TO 5: UNLAWFUL KILLINGS

The Prosecution accepts that no evidence of unlawful killings has been led with respect to
the following villages: Telu, Sembehun, Mamoma (Bo District); Foindu, Wollifeh, Biaya
(Kono District); Heremakono, Kumalu, Katombo, Kamadugu (Koinadugu District);
Mafabu (Bombali District) and Tendakum (Port Loko District). The Prosecution submits
that sufficient evidence has been led in relation to all other locations pleaded so that a

reasonable trier of fact could find the First Accused guilty of Counts 3-5.

Bo District

119.

The Brima Motion argues that that there was no evidence of an AFRC attack in Tikonko
or Gerihun and, specifically, that witness TF1-004 stated under cross-examination that

the soldiers in Tikonko were RUF. The Brima Motion further argues that the evidence of

258

Brima Motion, paras. 16-19.
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120.

121.

witness TF1-053 as to Gerihun is “littered with contradictions” between his viva voce
evidence and his previous statements, such that the witness is unreliable and that the
evidence of witness TF1-054 as to Gerihun does not demonstrate that the persons in
Gerthun — Boisy Palmer and AF Kamara - took orders from the First Accused. The
Brima Motion also argues that Sam Bockarie was a law unto himself and he took no
orders from the AFRC. This, it is argued, rendered the First Accused incapable of

preventing the unlawful killings or punishing the perpetrators in Bo District.

The Prosecution has led evidence of unlawful killings in both Tikonko and Gerihun. In
June 1997, about 200 armed soldiers invaded Tikonko. The civilians believed it was to

259

kill the Kamajors in Bumpe and Tikonoko.”” Five civilians were shot at Tikonko

Junction.?°

More civilians were killed in Tikonko, including women and children. One
of the women killed had her belly slit open. One of the men killed had skin removed from
his forehead.”®' Twenty civilian corpses were buried in the town. Also in June 1997,
delegates from Freetown, including Mike Lamin, who was a member of the AFRC
Supreme Council, had arrived in Gerihun to speak with the Village Chiefs and Kamajors

d.262

of Gerihun about uniting with the AFRC. Lamin’s proposal was rejecte Junta

soldiers then entered a hotel in Bo Town looking for Chief Demby and Kamajors.*®

* On 26 June 1997 uniformed and armed

They were told that he was in Gerihun.*®
soldiers entered Gerihun. Some of the men entered the house of Paramount Chief Demby

and killed him and others.?®

The Prosecution submits that the time frame of the unlawful killings in Bo is critical. The
evidence demonstrates that these events took place in June 1997 — about one month after
the coup that installed the AFRC government. The First Accused was a high ranking
member of the AFRC and the Supreme Council. As noted above, the Supreme Council

made decisions affecting the country®®® and the First Accused was actively involved.

% Witness TF1-004, TT 23 June 2005, p. 12.
% Witness TF1-004, TT 23 June 2005, p. 13.
! Witness TF1-004, TT 23 June 2005, pp. 19-26.
%62 Witness TF1-054, TT 19 April 2005, pp. 87-88.
* Witness TF1-054, TT 19 April 2005, pp. 81-84.

264

Witness TF1-054, TT 19 April 2005, pp. 86-88.

*%* Witness TF1-053, TT 18 April 2005, pp. 105-111; witness TF1-054, TT 19 April 2005, pp. 91-94.

266

See para. 35 above.
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The Prosecution submits that the evidence is clear that the RUF and AFRC were working
together during the Junta period.*®’ This is evidenced in Bo District by the involvement
of both RUF (Mike Lamin) and AFRC (Boisy Palmer and A. F. Kamara) personnel.268
The evidence is also clear that those responsible for the attack on Gerihun reported
directly to the Supreme Council.**® Accordingly, there is evidence upon which the First
Accused could be convicted for the unlawful killings in this District. To the extent that
the Brima Motion relies upon evidence of witnesses TF1-334, TF1-167 and TF1-045 as
to the alleged superiority of Mosquito over the First Accused, that evidence relates to a
period well after the ECOMOG Intervention and is time and location specific. Finally,
the alleged unreliability of witness TF1-053 is not a matter to be considered at the Rule

98 stage.

Kenema District

122. The Brima Motion argues that Sam Bockarie was in complete control of Kenema; that he
was responsible for the deaths of BS Massaquoi and others in Kenema and for crimes
committed in Tongo. This, it is put, absolves the First Accused from liability with respect

to Kenema District.

123. While Sam Bockarie apparently exercised some control over the Eastern territories, the
Prosecution denies that he was in complete control of Kenema. Furthermore, he had been
ordered by Foday Sankoh to take commands from Johnny Paul Koroma during the time

period relevant to this Count in the Indictment.?”

Once again the Prosecution notes the
time frame of the unlawful killings alleged in Kenema: 25 May 1997 to 19 February
1998, being the period of the AFRC government. The evidence clearly demonstrates that
at the time of the crimes alleged, the rebel presence in Kenema was a combination of

RUF and AFRC troops. The First Accused was in Tongo and was introduced as a high

207

Exhibit P61, Revolutionary United Front’s Apology to the Nation, delivered on SLBS, 18 June 1997; Exhibits
P6 and P7, Government Notices No. 215 (P.N. No. 3 of 1997) of 3 September 1997 published in Sierra Leone’s
gazettes nos. 52 and 54, showing the structure of the Supreme Council during the Junta period, incorporating a mix
of AFRC and RUF commanders.

% TF1-054, TT 19 April 2005, pp. 92-93.

**° TF1-334, TT 17 May 2005, pp. 2-8. Mike Lamin was a member of the Supreme Council and a delegate of this
body to the meeting in Bo.

*7® Gibril Massaquoi, TT 7 October 2005, pp.46-48.
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ranking member of the AFRC government in charge of the mining.*”’

124.  One week after the May 1997 coup, an AFRC/RUF secretariat was established in
Kenema Town and remained there until February 1998.2”> Eddie Kanneh was Secretary
of State East for the AFRC. Sam Bockarie (aka Mosquito) was also present.273 In
December 1997 troops in Kenema launched ‘Operation No Living Thing’ on Kenema
Town, in which people were accused of being Kamajors and arrested.”’* One man was
killed and his intestines stretched across the road.’”® In February 1998, 7 civilians,
including B. S. Massaquoi and Andrew Quee were arrested and accused of being

Kamajor supporters. They were tortured and killed.?’®

125. At the time of the coup, the Kamajors were in control of Tongo Field.*”” On or about
August 1997, Junta soldiers entered Tongo.””® The soldiers told the civilians that they had
overthrown the government and had now come to Tongo. The soldiers proceeded to loot

d.*”” Mosquito, who was only briefly in Tongo,

property and kill civilians who resiste
called a meeting of civilians in Tongo and addressed them on behalf of the Supreme
Council. He stated that the AFRC Government had been established in Freetown and was
now in Tongo. He said he was the Vice Chairman and the RUF had been called to join
the government.”** Mining continued under AFRC/RUF control.?®' Men of both factions
were present in Tongo®** including the First Accused.?® Civilians who disobeyed orders

or stole diamonds were shot and killed.?®

Kono District
126.  The Brima Motion argues that responsibility for unlawful killings in Tombodu lies

exclusively with Mohamed Savage, an outlaw who took orders from no one, that

! Witness TF1-045, TT 19 July 2005, p. 39.

7 Witness TF1-122, TT 24 June 2005, pp. 5-7.
7 Witness TF1-122, TT 24 June 2005, pp. 7-8.
™ Witness TF1-122, TT 24 June 2005, pp. 32-33.
*”> Witness TF1-122, TT 24 June 2005, pp. 33-34.
*’% Witness TF1-122, TT 24 June 2005, pp. 35-49
77 Witness TF1-062, TT 27 June 2005, p. 6.

78 Witness TF1-062, TT 27 June 2005, pp. 8-9.
7 Witness TF1-062, TT 27 June 2005, pp. 11-12.
%% Witness TF1-062, TT 27 June 2005, pp. 14-16.
! Witness TF1-062, TT 27 June 2005, pp. 20-21.
*%2 Witness TF1-045, TT 19 July 2005, pp. 38-43.
*8) Witness TF1-045, TT 19 July 2005, pp. 44-47, 76 and 79-81.
*%* Witness TF1-062, TT 27 June 2005, pp. 33-37.
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~% Witness TE1-334, TT 20 May 2605, p. 23.

‘Operation No Living Thing’ was a philosophy of the RUF, not of the AFRC or the First
Accused, that during the atrocities in Kono the First Accused had been arrested and
detained by Mosquito in Kailahun, that the instruction concerning the movement from
Kono came by way of an order by SAJ Musa and that there is n0/evidence of command
and control by the First Accused in Kono. The Brima Motipn further argues that the
Prosecution has failed to prove a number of specific factual matters.”® The Brima Motion
argues that there is no evidence with respect to unlawful killings in Foindu, Willifeh,

Mortema and Biaya.

127.  The Prosecution accepts that there is no evidence with respect to unlawful killings at
Foindu, Willifeh and Biaya, however, the Indictment is pleaded using non-exhaustive
language and there is evidence of unlawful killings in Kono in places not specifically

pleaded. These include Yardu Sandu,?¢ Gbiama,287 Wordu,288 Koidu Buma,289 Koidu

92 294

Geiya,290 Bomboafuidu,”' Penduma®? and Paema®’ in addition to Tombodu®* and

Koidu Town.?”?

With respect to Mortema, Witness TF1-114 gave evidence that between
Makeni and Koidu the troops engaged in fighting there. The First Accused was
present.””® Although it is impossible to calculate the exact number of victims, the

evidence demonstrates that hundreds of civilians were killed.

128.  The evidence demonstrates clearly that Kono was planned to be a Junta stronghold
immediately following the ECOMOG Intervention in February 1998. This was first stated

in Masiaka and repeated in Koidu Town as discussed above. The First Accused was in

85 Brima Motion, para. 46.

8 Witness TF1-019, TT 30 June 2005.
7 Witness TF1-072, TT 1 July 2005.
% Witness TF1-072, TT 1 July 2005.

2% Witness TF1-334, TT 20 May 2003, pp. 24-26.

! Witness TF1-206, 28-29 June 2005.

#2 Witness TF1-217, 17 October 2005.

3 Witness TF1-216, 27 June 2005.

¥ Generally see Witness TF1-072, TT 1 July 2005; TF1-033, TT 11-12 July 2005; TF1-167, TT 15-21 September
2005; TF1-198, TT 28 June 2005; TF1-334, TT 16 May —22 June 2005; TF1-076, TT 27 June 2005; and TF1-216;
TT 27 June 2005.

5 Generally see Witness TF1-334, TT 20 May 2005, pp. 29-30; Witness TF1-206, TT 28 June 2005, p. 82;
Witness TF1-217, TT 17 October 2005; Witness TF1-153, TT 22-23 September 2005; q
W@, Witness TF1-167, TT 15-21 September 2005; Witness TF1-114, TT 14-18 July 2005; Witness TF1-198,

28 June 2005; Witness TF1-301, TT 12-14 October 2005; and Witness TF1-019, TT 30 June 2005.

% Witness TF1-114, TT 14 July 2005, pp. 124-125.
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129.

Kono at the time of the Intervention.®” While in Tombodu he gave an order to Savage to

kill civilians and burn the town, as well as to abduct civilians.?*

The Brima Motion asserts a lack of evidence connecting ‘Operation No Living Thing’ to
the Kono District, the AFRC and the First Accused. There is, however, evidence that

299 300
and Paema

soldiers in Wordu told civilians that they were on an operation:
’Operation No Living Thing” and also that the First Accused told fighters and abductees
in Yaya that there was to be an ‘Operation Spare No Soul’.**' The Prosecution submits
that the evidence recited above demonstrates that the First Accused had knowledge of the

unlawful killings committed by his subordinates.

Kailahun District

130.

131.

132.

The Brima Motion argues that Kailahun District was under RUF control, particularly that
of Mosquito, that the First Accused and Johnny Paul Koroma were arrested by Mosquito
and therefore there can be no nexus between the First Accused and the unlawful killings

which occurred in Kailahun District.

The approximately 67 civilians killed in Kailahun Town were accused of being

Kamajors. The soldiers doing the shooting were both RUF and AFRC.*%

Accordingly, the Prosecution submits that there is sufficient evidence for a reasonable
trier of fact to conclude that the unlawful killings in Kailahun District were committed in

furtherance of the joint criminal enterprise.

Koinadugu District

133.

The Brima Motion argues that as Koinadugu District was under the control of SAJ Musa,
an AFRC member to whom the First Accused was subordinate, the First Accused cannot
be held responsible for the unlawful killings in that District. The Brima Motion further
argues that as the evidence of witness TF1-310 cannot ascribe the faction to which armed
men belonged, it cannot be established that the First Accused exercised command and

control over the men.

*7 Witness TF1-334, TT 17 May 2005, p. 71.

% Witness TF1-033, TT 11 July 2005, pp. 10-11, 143-151.

*° Witness TF1-198, TT 28 June 2005, p. 7.

% Witness TF1-216, TT 27 June 2005, p. 80.

" Witness TF1-022, TT 11 July 2005, pp. 13-14 and TT 12 July 2005, pp. 34-38.
% Witness TF1-113, TT 18 July 2005, pp. 87-90 and 115-116.
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134.  The Prosecution accepts that no evidence has been led with respect to the villages
Heremakono, Kumalu, Katombo and Kamadugu. There is evidence of unlawful killings
in villages not specifically pleaded such as Bamukura,’”® Yemadugu,™* and Yiffin®® as

well as in Kurubonla,*® Koinadugu,’"’ Fadugu,’® Kumala,*® and §abala.310

135.  The evidence demonstrates that the unlawful activities in Koindadugu District were

carried out by Junta troops.™" -\
¢ Killings

and amputations of civilians by Junta troops were reported during that period,313

314

especially during the attack on Kabala.” " It is clear the troops were under the First

. . RO . . 15
Accused’s command when atrocities against the civilian population were committed.”

136.  Accordingly, the Prosecution submits that there is sufficient evidence to satisty a
reasonable trier of fact of the responsibility of the First Accused for unlawful killings in

Koinadugu District.

Bombali District

137. The Brima Motion argues that the evidence of the Prosecution witnesses with respect to
Bombali District is contradictory and the evidence of the insider witnesses TF1-167 and
TF1-334 both contradictory and self-serving. The Brima Motion further argues that the
identification of the First Accused as Gullit by witness TF1-157 is open to question

because it is based on hearsay.

3% Witness TF1-094, TT 13 July 2005.

3% Witness TF1-094, TT 13 July 2005.

395 Witness TF1-310, TT 5 July 2005.

3% Witness TF1-184, TT 26-30 September 2005; Witness TF1-167, TT 15-21 September 2005.

97 \itness TF1-094, TT 13-14 July 2005; Witness TF1-209, TT 7 July 2005; Witness TF1-167, TT 15-21

September 2005; and Witness: TF1-184;-TT 26-30 September 2005, SR

% Witness TF1-199, TT 6 October 2005, pp. 77-80.

3% Witness TF1-133, TT 7 July 2005.

310 Witness TF1-209, TT 7 July 2005; Witness TF1-147, TT 13 July 2005; Witness TF1-199, TT 6 October 2005,
pp. 86-88; Witness TF1-184, TT 26-30 September 2005; Witness TF1-180, TT 8 July 2005; Witness TF1-094, TT
13-14 July 2005; and Witness TF1-158, TT 26 July 2005.

M1 Witness TF1-184, TT 29 September 2005, p. 28; Witness TF1-334, TT 25 May 2005, pp. 7-10; Witness TF1-
199, TT 6 October 2005, pp. §1-85.

312 Witness TF1-310, TT 5 July 2005, pp. 69-71.

3 Witness TF1-153, TT 22 September 2005, pp. 47-51; Exhibit P57, “No Peace without Justice Report”, 10 March
2004, pp. 147-175.

314 Witness TF1-199, TT 6 October 2005, pp. 86-88; Witness TF1-153, 22 September 2005, pp. 47-51.

1 Witness TF1-334, TT 20 May 2005, p. 87.
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138. The Prosecution accepts that there is no evidence with respect to the village Mafabu.
However, with respect to the remaining locations specifically pleaded, namely

319 and also other Bombali locations

Bomoya,m I(arina,317 Mateboi’'® and Pendembu,
such as Rosos,320 the Prosecution submits that the evidence of the guilt of the First
Accused for the unlawful killings is overwhelming. In this respect any alleged
inconsistency between witnesses TF1-167 and TF1-334 is a matter of weight to be
decided at the end of the trial and not in the consideration of a Rule 98 motion. It is to be
noted that the alleged inconsistency and self-serving nature of the evidence of these

witnesses has not been specified.

139.  Further, if it is implicit in the reference in the Brima Motion to only one witness who
identifies the First Accused as Gullit that there is no other evidence of his jungle name in
Bombali District (or generally), that reference is misleading. Numerous witnesses not
only identify the First Accused as Gullit and as being present in Bombali, but also as

being in overall command of the troops in that location, and as ordering and participating

in the unlawful killings.**!

140. At the time of the attacks in Bombali District, the First Accused was the Chief of

Command of the AFRC troops.**® Orders given by the First Accused included the

323

execution of a captured soldier in Bumbuna,”® the execution of civilians attempting

324 the execution of civilians in Karina,**® the execution of two

326 327

escape in Kamagbengbe,

captured Gbethis in Mandaha,” the execution of two police officers in Foroh Loko,

31¢ Generally see witness TF1-033, TT 11-12 July 2005; Witness TF1-156, TT 26 September 2005.

317 Generally see witness TF1-184, TT 26-30 September 2005; Witness TF1-167, TT 15-21 September 2005;
Witness TF1-033, TT 11-12 July 2005; Witness TF1-058, TT 14 July 2005; Witness TF1-055, TT 12 July 2005;
Witness TF1-199, TT 6 October 2005; Witness TF1-334, TT 16 May-22 June 2005; Witness TF1-157, TT 22-25
July and 26 September 2005; and Witness TF1-158, TT 26 July 2005.

313 Generally see Witness TF1-334, TT 16 May-22 June 2005; and Witness TF1-157, TT 22-25 July and 26
September 2005.

319 Generally see Witness TF1-045, TT 19-22 July 2005; Witness TF1-167, TT 15-21 September 2005, Witness
TF1-033, TT 11-12 July 2005; and Witness TF1-334, TT 16 May-22 June 2005.

320 Witness TF1-334, TT 16 May-22 June 2005; Witness TF1-167, TT 15-21 September 2005; Witness TF1-157, TT
22-25 July and 26 September 2005; and Witness TF1-158, TT 26 July 2003.

321 As to general evidence, see Witness TF1-334, 16 May-22 June 2005; Witness TF1-167, TT 15-21 September
2005; and John Petrie, TT 5-6 October 2005.

22 Witness TF1-334, TT 20 May 2005, pp. 88-101.

3B Witness TF1-334, TT 23 May 2005, p. 52.

2 Witness TF1-334, TT 23 May 2003, pp. 54-55.

25 Witness TF1-334, TT 23 May 2005, pp. 57-58.

32 Witness TF1-334, TT 23 May 20053, pp. 77-79.
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141.

and a general order to execute civilians in the villages surrounding Camp Rosos.**® In

Karina, the First Accused participated in the shooting of civilians in the mosque.””’

The Prosecution submits that a reasonable trier of fact could conclude that the evidence is
such that the First Accused could be convicted for the unlawful killings in Bombali

District.

Freetown and the Western Area

142.

143.

144.

The only submission made by the Brima Motion concerns the shooting at the Rogballah
Mosque as described by witness TF1-021, in which it is alleged that the soldiers
responsible were RUF and People’s Army and therefore the First Accused cannot be held

responsible for the unlawful killings in Freetown and the Western Area.

The Prosecution submits that it is not necessary to rehearse the evidence against the First
Accused with respect to the killings in Freetown and the Western Area. It is well
established and unchallenged by the Defence that the First Accused was in command of
the troops that invaded Freetown. In Allen Town on 5 January 1999, the First Accused
gave an order to his commanders that civilians who supported ECOMOG were
collaborators and were to be executed. There is evidence of the First Accused killing
civilians and captured soldiers at State House; of his presence when his subordinates

330 and also there is

were killing about 30 civilians who refused to join the rebels;
evidence that the First Accused ordered the killing of civilians for “jubilating” with
ECOMOG.**! To the extent that the Brima Motion refers to the incident at Rogbalan
Mosque, there is evidence that the First Accused ordered the killing of persons taking

shelter in mosques.**?

The Prosecution submits that on the basis of the evidence, a brief outline of which has
been presented above, a reasonable trier of fact could find the First Accused liable for

Counts 3-5 in Freetown and the Western Area.

327 Witness TF1-334, TT 23 May 2005, pp. 85-86.
32 Witness TF1-334, TT 23 May 2005, p. 104.

2% Witness TF1-334, TT 23 May 2005, pp. 68-69.
330 Witness TF1-024, TT 7 March 2005, pp. 47-48.
31 Witness TF1-334, TT 14 June 2005, pp. 83-85.
332 Witness TF1-334, TT 14 June 2005, pp. 87-89.
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Port Loko District
145. The Brima Motion does not make any submission with respect to killings’ in Port Loko
District. Accordingly the Prosecution assumes that the First Accused accepts that there is

sufficient evidence against him in relation to Counts 3 to 5 in that I)/strict.

7
3.3 COUNTS 6 TO 9: SEXUAL VIOLENCE

146. To the extent that issue is taken with respect to specific locations pleaded in the
Indictment, the Prosecution accepts that no evidence of sexual violence has been led with
respect to the following villages: Tomendeh, Fokoiya, Superman Camp/Kissi Town
Camp, Kissi Town or Tombodu (Kono District); Heremakono (Koinadugu District); or
Mandaha (Bombali District). The Prosecution submits that sufficient evidence has been

led in relation to all other locations pleaded so that a reasonable trier of fact could find

the First Accused guilty of Counts 6 to 9.

147.

Kono District o

=~ -148. The Brima Motion argues that two witnesses, TF1-076 and TF1-206, are unab-lmta_:
identify the perpetrators of sexual violence as belonging to either the AFRC or RUF and
therefore the First Accused cannot be held criminally responsible. The Brima Motion
further argues that the Prosecution has failed to demonstrate that sexual violence in Kono

was widespread and that there is no evidence of sexual violence at Cyborg Pit as put in

33 Witness TF1-081, TT 4 July 2005, p. 29.
134 Witness TF1-081, TT 4 July 2005, pp. 10-11.
33 Witness TF1-081, TT 4 July 2005, p. 17 and Exhibit P25.
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149.

150.

151.

152.

153.

the Supplemental Pre-Trial Brief. The Prosecution notes that there is evidence of sexual
violence at Foendor (or Foendu),”*® Yardu Sandu,*’ Koidu,”® and Wendedu (spelled

Wondedu in the Indictment).”*

The Prosecution submits that it bears no burden to prove that the sexual violence for
which the First Accused is criminally responsible was widespread within Kono District,
or that each particularly pleaded village with respect to the District has been proven. It is
sufficient that there is evidence that the sexual violence formed part of a widespread and

systematic attack against a civilian population.

The Prosecution further submits that evidence of sexual violence given by witnesses
unable to name which group the perpetrators belonged to can still be incriminating of the
First Accused in circumstances where there is other evidence which shows the presence

of Junta troops in that particular location.

The evidence of sexual violence in Kono is part of a pattern that was repeated throughout
Sierra Leone wherever Junta forces were present. The evidence is of rape by soldiers
during attacks on villages, rape being part of the modus operandi of such attacks.”*® For
example, during an attack on Bomboafuidu seven civilian men were forced to rape seven

civilian women while the rebels watched and laughed.**'

Young women were forced to become the wives of commanders®* including under the
threat of death to third persons;*** and other women captives were forced to have sexual
intercourse with Junta soldiers.** There is evidence that the First Accused told fighters

that young girls and women are to satisfy sexual desire.**

It is clear that Tombodu was at the time alleged in the indictment under the control of the

AFRC. The commander in charge was Colonel Savage, an SLA who had under his

¢ Witness TF1-076, TT 27 June 2003.

7 Witness TF1-019, TT 30 June 2005, pp. 89-94.

% Witness TF1-334; Witness TF1-153; Witness TF1-217; Witness TF1-033 and Witness TF1-198.
% Witness TF1-217.

30 Witness TF1-076, TT 27 June 2005, pp. 103-106; Witness TF1-019, TT 30 June 2005, pp. 89-94; Witness TF1-
198, TT 28 June 2005, pp. 11-12.

*! Witness TF1-206, TT 28 June 2005, pp. 94-98.

2 Witness TF1-334, TT 20 May 2005, p. 5.

3 Witness TF1-217, TT 17 October 2005, p. 11.

* Witness TF1-334, TT 20 May 2005, pp. 6-7.

3% Witness TF1-033, TT 11 July 2005, pp. 13-14.
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154.

155.

command both SLA and RUF members and who reported to both the Second Accused
and RUF Superman. In fact, at the time alleged in the indictment there is strong evidence
to suggest that AFRC battalions were dispatched to different villages in Kono, all under
the command of the Second Accused, until the arrival of the First Accused in the

.34
region.**

The Prosecution does not attempt to identify specifically the attacker of Witness TF1-
076, but submits that the attacker was a member of the Junta under the command of both
AFRC and RUF commanders. The same is true for Witness TF1-206. The Prosecution

also refers to the evidence set out in paragraphs 296 and 297 below.

Consequently, the Prosecution submits that there is sufficient evidence for a reasonable
trier of fact to conclude that the First Accused is guilty of the Counts charged in respect

4
to Kono.*"’

Koinadugu District

156.

157.

The Brima Motion argues that the evidence of Witness TF1-209 is of perpetrators under
the authority of SAJ Musa and Superman and as the First Accused was not present and
was subordinate to SAJ Musa, he cannot be held liable, as he could not have prevented
sexual violence in Koinadugu District. The Brima Motion further argues that the
evidence of Witness TF1-133 relates to the group of Brigadier Mani, that there is no
evidence that the First Accused and Mani met post February 1998, or that the First

Accused could not have prevented the sexual violence.

The evidence of sexual violence forms a pattern and is integral to the manner of AFRC
attacks upon civilians. For example, Witness TF1-209 and other women and children
were raped by armed men.>*® This witness was pregnant at the time of the rape and was
told that she was lucky because they had slit the bellies of pregnant women to see the
gender of the baby.**  While there is evidence that the perpetrators were under the

control of SAJ Musa and Superman, the First Accused was in Koinadugu at the relevant

**© Witness TF1-334, TT 27 May 2005, 72 and TT 17 June 2005, 49, TT 19 May 2005, p. 37.

*7 Witness TF1-334, TT 20 May 2005, p. 6.

*** Witness TF1-209, TT 7 July 2005, pp. 31-36. See also witness TF1-094, TT 13 July 2005, pp. 26-29; witness
TF1-199, TT 6 October 2005, pp. 78-80 and 89; witness TF1-133, TT 7 July 2005, pp. 84-86.

349

Witness TF1-209, TT 7 July 2005, pp. 34-35. See also pp. 40-41.
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158.

time and held a command position.®® There is also evidence that in Yiffin, orders of the

. : I
First Accused were carried out and that rapes occurred.”

There is also the evidence of captive women being forced to be the wives of the Junta
soldiers.**? A “wife” would be required to have sex with her “husband” but no one else:
he was her sole owner.”>> Commanders and stronger soldiers had wives, but the lower

level soldiers did not as they had to go to the war front.”*

Bombali District

159.

160.

The only submission made in the Brima Motion is that the evidence of witness TF1-334,
who said he saw soldiers raping women, has little detail and does not detail the presence

of any commander, whether they failed to stop it or what they did to order it.

The evidence again is of rape forming an integral part of the modus operandi of attacks
on civilians and of captured women being subjected to sexual slavery and forced
marriage. Soldiers raped women in Bonoya and Karina as part of the attacks.”> One
witness estimates that 200 women were raped in the two villages.**® Hundreds of women
were captured during the attack on Karina. They were stripped naked on the order of the
First Accused®™’ and many of them were handed to the Third Accused following the
attack.>®® Armed soldiers raped women as part of ‘Operation Fearful the Area’ while
based at Rosos. For example, witness TF1-269 was raped 5 times by armed men before
being told that no civilians should go to Rosos.>>® Witness TF1-267 was gang raped by 4
rebels, her daughter by 2 rebels, in the bush near Rosos before being told whosoever

wanted his life should not stay there.*®

%% Witness TF1-334, TT 20 May 2005, p. 88.

! Witness TF1-033, TT 11 July 2005, pp. 15-17.
352 Witness TF1-209, TT 7 July 2005, pp. 38-39; witness TF1-094, TT 13 July 2005, p. 29; witness TF1-133, TT 7
July 2005, pp. 91-92 and pp. 97-100.

353 Witness TF1-133, TT 7 July 2005, p. 100.

% Witness TF1-133, TT 7 July 2005, pp. 100-101.
55 Witness TF1-334, TT 23 May 2005, p. 71.

% Witness TF1-033, TT 11 July 2005, p. 19.

37 Witness TF1-033, TT 11 July 2005, p. 19.

%8 Witness TF1-334, TT 23 May 2005, p. 73.

3% Witness TF1-269, TT 14 July 2005, pp. 41-49.
3¢ Witness TF1-267, TT 27 July 2005, pp. 5-9.
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Kailahun District / Freetown and the Western Area / Port Loko District
161. The Brima Motion makes no submission with respect to these crime bases. Accordingly
the Prosecution assumes that the First Accused accepts the sufficiency of evidence with

respect to them.

3.4 COUNTS 10 AND 11: PHYSICAL VIOLENCE

Kono District

162.  The Brima Motion argues that the evidence of Witness TF1-072 confirms the superiority
of Savage in Tombodu; that the evidence of TF1-074 cannot be relied upon as it is not
clear whether he was captured by the RUF or AFRC; that the type of violence described
by Witness TF1-198 does not fall within the description pleaded in paragraph 59 of the
Indictment and she was, in any event, abducted by the RUF; and that Witness TF1-206

could not tell which faction of the Junta carried out amputations in Kono.

163.  The Prosecution submits that the evidence of amputation and the carving of “AFRC” and
“RUF” into the bodies of civilians is part of a consistent pattern of criminal behaviour

engaged in by Junta troops throughout the territory of Sierra Leone. ™'

164. The evidence establishes that the two factions were working together to make Kono
District a Junta stronghold, as ordered by Johnny Paul Koroma. This is no better
demonstrated than by the evidence of witness TF1-074. Whatever inconsistencies might
be pointed to in his oral evidence as to which faction the rebels he encountered belonged,
the carving of the 7 letters AFRC and RUF into his chest is incontrovertible and is
evidence of the joint criminal enterprise between the two factions.’®* Witness TF1-074
also gave evidence of the marking of other boys after they were accused of telling

ECOMOG the location of the Junta troops.*®?

165. The evidence demonstrates that the amputation of limbs was carried out on a broad scale
to punish the civilians for their betrayal of the Junta to ECOMOG or for supporting

President Kabbah. For example, witness TF1-072 and 13 other civilians had limbs

%! See for example witness TF1-085, TT 7 April 2005, p. 43.
%% Witness TF1-074, TT 5 July 2005, pp. 17-20, Exhibit P27.
** Witness TF1-074, TT 5 July 2005, p. 16.
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amputated in Tombodu.*** The husband of Witness TF1-198 had a limb amputated after
being accused of voting for President Kabbah.*®® Both hands of Witness TF1-216 and the
hands of 4 others were amputated on the order of Staff Athaji to bring a message to
President Kabbah. Following the amputations the witness was told that Kabbah had a
container with a hand for him.**® Amputations were also part of the modus operandi of
attacks on civilian villages. For example, the rebels who attacked Bomboafuidu,
amputated the hands of 14 civilians and killed one man who attempted to resist
amputation. Following the amputations the civilians were told to go to President Kabbah

for new hands.*®’

166. To the extent that the Brima Motion argues that beatings have not been specifically
pleaded in paragraph 59 of the Indictment, the Prosecution submits that the Indictment
has been drafted using non-exhaustive language.**®

167. The First Accused was in charge of the mining in Kono for the AFRC during the Junta

369

government.”” Evidence shows that AFRC forced civilians to work in the mines and they

39The Prosecution submits that the

were severely beaten or tortured if they refused.
evidence shows that the First Accused directly participated, ordered, knew and/or should
have known that all the above abuses were taking place. There is sufficient evidence on

the basis of which a reasonable trier of fact could find the First Accused guilty.

Kenema District

168. The Brima Motion asserts that Mosquito was in total control of Kenema and that
although a member of the Supreme Council during the AFRC government, he exercised
control to the exclusion of all others as soon as he returned to Kenema. It is therefore
argued that the First Accused cannot be held responsible for any offences in Kenema

District.

169. The Prosecution submits that the evidence does not support the assertion of the Brima

% Witness TF1-072, TT 1 July 2005, p. 15.

* Witness TF1-198, TT 28 June 2005, p. 15.

% Witness TF1-216, TT 27 June 2005, pp. 92-94.

7 Witness TF1-206, TT 28 June 2005, pp. 98-104. This witness describes meeting other Kono amputees in
Connaught Hospital at TT 28 June 2005, pp. 107-109.

*%® See the final sentence of para. 58 of the Indictment.

9 TF1-334, TF1-167, TF1-045.

O TF1-045, TT 19 July 2005, p. 55.
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Motion that immediately following the intervention, Mosquito exercised exclusive
control over the Eastern Province. A number of the incidents of physical violence
towards civilians relate to the period of the AFRC government. In June 1997 a civilian,
Bonnie Wailer, was detained and assaulted before being Kkilled, along with 2 others.””!
The allegations of physical violence relating to Kenema are further demonstrated by the
physical treatment of a number of civilians who were arrested for allegedly betraying the
Junta. B.S. Massaquoi — the Kenema Town Council Chairman, Brima Kpaka — a
prominent Kenema businessman, Andrew Quee and 4 others were arrested in February
1998.>"* They were alleged to be Kamajor supporters.””> They were detained in the
AFRC Secretariat and bore bruises on their faces and hands. They were transferred to the
Kenema CID for an investigation, which found no evidence that they supported the
Kamajors and recommended their immediate release. They were released, rearrested by
the police then transferred to the Junta brigade headquarters. AFRC soldiers beat and
kicked B.S. Massaquoi.’”* As noted above, (paragraph 124) these civilians were later

killed.

Koinadugu District / Bombali District / Freetown and the Western Area / Port Loko

District

170.

3.5
171.

The Brima Motion makes no submission with respect to the above named Districts. The
Prosecution assumes that the First Accused accepts the sufficiency of evidence with

respect to these Districts.

COUNT 12: USE OF CHILD SOLDIERS

The Brima Motion argues that:

() Witness TF1-199, a former child soldier, was under the command of Brigadier

Mani;

(ii) Brigadier Mani was senior in rank and position to the First Accused and that there

is no evidence of contact between Brigadier Mani and the First Accused;

7' Witness TF1-122, TT 24 June 2005, pp. 18-23.
72 Witness TF1-122, TT 24 June 2005, p. 35.
°7 Witness TF1-122, TT 24 June 2005, p. 37.
7 Witness TF1-122, TT 24 June 2005, pp. 36-45.
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(iti) . The description of Gullit given by Witness TF1-157 does not fit the First Accused
and that of Witness TF1-158 is vague;

(iv)  There is no evidence that the First Accused knew or should have known about the

presence of child soldiers, their abduction, training or use; /

v) Although Witness TF1-334 stated that the First Accused gave an order that
abducted children should be distributed, neither he nor Witness TF1-167 gave

evidence of an order to abduct children in Karina;

(vi)  There is no evidence that the First Accused ordered the training of children at

Rosos.

172, The presence and authority of the First Accused in Bonoya, Karina and Rosos during the
commission of the crimes committed involving children is well established by witnesses
other than TF1-157 and TF1-158.%7° There is sufficient evidence of the First Accused
giving orders to others and having knowledge about the use of children, as detailed
below.

173.  First, there is the obvious presence of small children wherever the Junta troops were

376 Benguema,’”’ Colonel Eddie Town®”® and

based. There were children at Rosos,
Newton.’” The evidence shows that children as young as 8 or 9 were abducted and taken
with the troops. Children were abducted from Karina,**® Bonoya,*®! Robat Mess,3 8
Madina Loko®® and Fadugu.384 It is submitted that no adult could mistake a child of §, 9,
10 or 11 as being a teenager of 15 years or more. Accordingly, there is evidence that the
First Accused knew or should have known that children under the age of 15 were being

used as soldiers or for forced labor. ) L

= = —_—— — I " P

°7> See witness TF1-167, TT 15 September 2005, p. 65.
76 Witness TF1-094, TT 13 July 2005, p. 38

77 Witness TF1-227, TT 11 April 2005, pp. 16-23.

78 Witness TF1-153, TT 22 September 2005, p. 83.

7 Witness TF1-334, TT 15 June 2005, p. 15.

% Witness TF1-334, TT 23 May 2005, p. 73.

. See also witness TF1-167 who states that children were abducted on the way to Karina, TT 15
September 2005, pp. 63-64.
%2 Witness TF1-157, TT 22 July 2005, pp. 106-107.
*%) Witness TF1-199, TT 6 October 2005, pp. 71-73.
* Witness TF1-199, TT 6 October 2005, pp. 77-80.

SCSL-2004-16-T 64
CONFIDENTIAL

! Witness TF1-158, TT 26 July 2005, pp. 35-36; TF1-157, TT 22 July 2005, pp. 62-65; NG



174.  Second, the children were organized into Small Boy Units. The SBUs often had
particular roles, such as performing amputations in Tombodu®® or guarding captive
civilians, such as those captured in Freetown. **® SBUs aged between 10 and 14 at
Benguema were used to flog civilians who had committed “crimes”.*®” Armed children as
young as 12 and 13 were used to guard civilians forced to mine diamonds in Cyborg
Pit.**® They also participated in attacks, such as in Bomboafuidu.’®® In Gberibana (Port
Loko District) there were children among the 500-600 fighters.**

175. Third, the SBUs were trained in camps in which the First Accused was present. This

"‘and later in Rosos. At Rosos the boys were aged about 10-12 and

occurred in Kono™
the girls about 15. They were taught tactics, weaponry, the dismantling and assembly of
guns, how to parade and how to muster.**> Muster parades were held in front of the First
Accused. The small boys were distributed to company commanders on the order of the

First Accused.*”

176.  The giving of drugs including cocaine to SBUs evinces a design by Junta commanders to
reduce fear in children during attacks.”* For example, witness TF1-180 gave evidence
that he was given cocaine and brown-brown and told that it would make him “audacious”

while fighting.*”

177. Fourth, the First Accused gave orders to and about the SBUs. Immediately following the
attack on Karina the First Accused ordered that the children abducted be distributed to
various commanders.>”® In Makeni the First Accused ordered the small boys to go on a

food finding mission. They were ordered to bring back other small boys and did so. *’

’** Witness TF1-334, TT 20 May 2005, p. 6.

*** Witness TF1-023, TT 9 March 2005, p. 36.

7 Witness TF1-227, TT 11 April 2005, pp. 16-23.

**% Witness TF1-062, TT 27 June 2005, p. 34.

**” Witness TF1-206, TT 28 June 2005, p. 105.

* Witness TF1-167, TT 16 September 2005, p. 72.

**' Witness TF1-334, TT 20 May 2005, p. 6.

2 Witness TF1-334 TT 24 May 2005, pp. 23-31; witness TF1-158, TT 26 July 2005, pp. 39-40.
> Witness TF1-334 TT 24 May 2005, pp. 30-31

** Witness TF1-199, TT 6 October 2005, pp. 91-92. See also witness TF1-157, TT 25 July 2005, pp. 5-6.
**> Witness TF1-180, TT 8 July 2005, p. 10.

> Witness TF1-334, TT 23 May 2005, pp. 73-74.

*7 Witness TF1-180, TT 8 July 2005, pp. 14, 30 and 39.
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There were over 80 small boys.*”® The First Accused then ordered about 150 small boys

to go to Kabala to fight and gave them guns.399 In Rosos the First Accused gave witness

TF1-167 command of the 4" battalion and about 13 SBUs.*®

178.

3.6 COUNT 13: ABDUCTIONS AND FORCED LABOUR

Kenema District

179.  The Brima Motion argues that the Prosecution has failed to adduce evidence of
abductions and forced mining in Kenema and, particularly, that the evidence of Witness
TF1-045 does not give a description of forced labour in the mining fields. The Brima
Motion further argues that witness TF1-122 gives evidence of Issa Sesay, a high ranking

RUF commander, going to Tongo, but the evidence of what transpired there is hearsay.

180.  The Prosecution submits that it is relevant that this paragraph relates to the period of the
AFRC Government. About 300-500 people mined under AFRC control in 1997.** The
indicia of enslavement were present whenever a “government work day” was announced.
Far from lacking description, the evidence of witness TF1-045 as to the capture at

gunpoint, undressing and lining up of civilians at the mining area and the beating and

serious torture of civilians refusing to mine*” is echoed in the evidence of Witness TF1- . ==

062. While the evidence of Witness TF1-122 as to civilians reporting that able bodied

men were captured and forced to mine diamonds at Tongo Field is hearsay, it is also

** Witness TF1-180, TT 8 July 2005, p. 14.

*° Witness TF1-180, TT 8 July 2005, pp. 15-16.

*° Witness TF1-167, TT 15 September 2005, p. 67.

“! Witness TF1-296, 4 October 2005, pp. 85-92.

‘2 Witness TF1-296, 4 October 2005, p. 94 and TT 5 October 2005, p. 53.
% Witness TF1-296, 4 October 2005, pp. 100-101; Exhibit P33.

“% Witness TF1-045, TT 19 July 2005, p. 47.

% Witness TF1-045, TT 19 July 2005, pp. 49-55.
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181.

relevant, admissible and corroborates the direct evidence of both Witness TF1-045 and

TF1-062.

One of the workmen of Witness TF1-062 was beaten when he refused to work. Another
civilian who refused to place a bag of gravel in a certain area was shot. On these days no
food or equipment was provided and groups of about 20 armed guards from the AFRC
were assigned to every group of 100 civilians. Diamonds found on government workdays
were handed to the AFRC/RUF commanders and any civilian suspected of stealing
diamonds was flogged or killed. **® The diamonds were weighed at the AFRC secretariat
and given to Eddie Kanneh.*”” Kanneh, Secretary of State East in the AFRC Government

reported to the Supreme Council of which the First Accused played a prominent role.**®

Kono District / Koinadugu District / Bombali District / Kailahun District / Freetown
and the Western Area / Port Loko District

182.

3.7
183.

184.

The Brima Motion makes no submission with respect to these crime bases. Accordingly
the Prosecution assumes that the First Accused accepts the sufficiency of evidence in

relation thereto.

COUNT 14: LOOTING AND BURNING

The only particular submission made by the Brima Motion, other than an assertion of a
general insufficiency of evidence, is that the eastern province of Sierra Leone was under
the control of Mosquito. It is the evidence of Witnesses TF1-122 and TF1-045 that there
was looting and burning by rebels on the retreat from Kenema. It is further said that
Witness TF1-045 stated that ‘Operation Pay Yourself’ was an operation launched by

Mosquito and one of which he had command and control.

The Prosecution states that it has not led evidence with respect to the following villages:
Telu, Sembehun and Mamboma (Bo District); Heremakono and Kamadugu (Koinadugu
District) Foindu (Kono District) and Pademba Road (Freetown). However the
Prosecution submits that the evidence with respect to the Count is sufficient such that a

reasonable trier of fact could find the First Accused guilty.

% Witness TF1-062, TT 27 June 2005, pp. 27-37.

407
408

Witness TF1-045, TT 19 July 2005, pp. 54-55.
Witness TF1-334, TT 17 May 2005, pp. 16-17; witness TF1-114, TT 14 July 2005, p. 127.
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185.

186.

187.

The Prosecution notes that neither Kenema District nor Kailahun District has been
pleaded as part of Count 14. Further, the unchallenged evidence is that ‘Operation Pay
Yourself” was first declared by Johnny Paul Koroma in Masiaka immediately following
the Intervention when Robin White interviewed him on the BBC. Looting by both RUF

%% There was looting between Masiaka and

and AFRC soldiers commenced that day.
Makeni. Lunsar was looted.*'” The evidence of Witness TF1-045 is that when the radio
reported that ECOMOG had evicted the AFRC from Freetown, Mosquito said it was
‘Operation Pay Yourself’. Kenema was looted and captured civilians were put in looted

vehicles and driven to Daru.*"

The Prosecution submits that this evidence is not inconsistent. Indeed the Prosecution
relies upon the repetition of ‘Operation Pay Yourself® in various parts of Sierra Leone as
evidence supporting Count 13. Johnny Paul Koroma’s announcement and subsequent
orders for the Operation is evidence from which the knowledge of the First Accused that
Junta troops engaged in looting can be inferred. Equally, it is submitted that it was

reasonably foreseeable that looting would be carried out by Junta soldiers in the jungle.

The Prosecution refers to its legal submissions in respect of the First Accused’s
participation in a joint criminal enterprise as is set out in paragraphs 25-55 above and
submits that on this basis a reasonable trier of fact could convict the First Accused for
crimes committed in the Eastern Districts in respect of Count 14 of the Indictment. The
First Accused also incurs responsibility by virtue of his position as a commander

pursuant to Article 6(3) of the Statute.

Bo District

188.

The Prosecution reiterates that the attacks on Bo occurred during the time of the AFRC
government. The attack on Tikonko was motivated by the presence of Kamajors in the
town. The soldiers sang that the people of Tikonko would know them that day.*'? During

the attack houses in the village were burnt.*"?

% Witness TF1-334, TT 17 May 2005, pp. 73-74.

% Witness TF1-334, TT 17 May 2005, pp. 80-81.

" Witness TF1-045, TT 19 July 2005, pp. 82-83 and 21 July 2005, p. 37.
2 Witness TF1-004, TT 23 June 2005, p. 16

¥ Witness TF1-004, TT 23 June 2005, p. 28.
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Koinadugu District

189.

The evidence establishes that the burning of houses and the taking of property was part of
the modus operandi of attacks on civilians, which also included killings, abductions,
sexual violence and amputations. This occurred in many villages including Fadugu,*"
Kabala,*" Yiffin*'® and Kumala.*"’ Property was also looted from civilians. For example,
rebels who had captured Witness TF1-209 near Kabala took the rice and groundnut

belonging to her.*'s

Kono District

190.

191.

192.

Tombodu was burned on the direct order of the First Accused.*’® On the way to Kono
Johnny Paul Koroma ordered the burning of Sewafe Village as it was a suspected
Kamajor stronghold.**® Johnny Paul Koroma also said that the houses surrounding the

Junta base in Koidu Town should be burned so that no civilian could settle there. **!

When the Junta troops left Kono following the ECOMOG jet raids on Masingbi Road
Koidu Town was burned under the supervision of the Second Accused.*”? The First

Accused was also present. The First and Second Accused and others participated in the

3 Other villages where the Junta troops had been stationed including Tombodu,

424
.

burning.

Yengema, Bumpe, Jagbwema Fiama, Yomandu and Kayima were burned as wel

The evidence also demonstrates that burning of houses and the taking of property was
part of the modus operandi of attacks on civilians. For example, during the attack on
Yardu Sandu (spelt as Yardu Sando in the Indictment) by AFRC soldiers nearly 100
houses were burned.”> Other villages were burned including Wendedu.**® A number of

the soldiers that attacked Pacma used the phrase “Operation Pay Yourself” and stated that

“"* Witness TF1-199, TT 6 October 2005, pp. 77-80
1> Witness TF1-199, TT 6 October 2005, pp. 86-88
' Witness TF1-133, TT 7 July 2005, p. 82.

“'7 Witness TF1-133, TT 7 July 2005, p. 81.

¥ Witness TF1-209, TT 7 July 2005, p. 36.

“'* Witness TF1-033, TT 11 July 2005, p. 11.

*2% Witness TF1-334, TT 17 May 2005, p. 98.

“! Witness TF1-334, TT 18 May 2005, p. 9.

“* Witness TF1-334, TT 19 May 2005, pp. 10-11.
‘> Witness TF1-334, TT 20 May 2005, pp. 9-11.
% Witness TF1-334, TT 20 May 2005, pp. 8-31.
5 Witness TF1-019, TT 30 June 2005, pp. 89-94.
“?° Witness TF1-217, 17 October 2005, pp. 12-13.
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as the civilians had voted for Kabbah their property would be taken away.**’

Bombali District

193.

194.

In Rosos, the First Accused declared ‘Operation Clear the Area’ in which he ordered that

surrounding villages should be burned.*?® /

Prior to the attack on Karina, part of the order given by the F{rst Accused was that the
town should be burned.””® The First Accused was present during the attack when the
houses were set on fire. Looting also took place in Karina. For example, soldiers first
asked for money and then took the wrist watch and cigarettes belonging to Witness TF1-

058.4%¢

Freetown and the Western Area

105 ., -

196.

following limited examples illustrate the point. Even prior to reaching Freetown the First
Accused stated that all police stations should be burned and Freetown should be burned
to prove that the troops had entered.”’” Eastern Police Station* and the CID were
burned.*** The evidence demonstrates that there was a communication between the First
Accused from State House and Mosquito in which Mosquito told the First Accused that
the important areas should start to burn.*” This was followed by an announcement on the
BBC by Mosquito that strategic positions in Freetown would be burned.**® The First
Accused then ordered the Director of Operations to come with petrol.’” The First

Accused participated in the burning at Fourah Bay.438

There is also evidence of looting in Wellington,*” Kissy,** and Thunderhill.**!

*2" Witness TF1-216, TT 27 June 2005, pp. 79-80.

- 428 Witness TF1=334, TT23 May 2005,pp. 104-105. . S—

“* Witness TF1-334, TT 23 May 2005, p. 58.

9 Witness TF1-058, TT 14 July 2005, pp. 60-65.

' Generally see witness TF1-169, TT 6-7 July 2005.
2 Witness TF1-334, TT 14 June 2005, pp. 49-52.

3 Witness TF1-334, TT 13 June 2005, p. 118

% Witness TF1-334, TT 14 June 2005, p. 6-7.

“ Witness TF1-167, TT 16 September 2005, pp. 40-41.
¢ Witness TF1-334, TT 14 June 2005, p. 48.

“7 Witness TF1-334, TT 14 June 2005, p. 53.

“* Witness TF1-334, TT 14 June 2005, pp. 66-67.
“* Witness TF1-085, TT 6 April 2005, p. 62.

“° Witness TF1-084, TT 6 April 2005, pp. 38-39.
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4.1

197.

198.

199.

KAMARA Response

CoOUNTS 1 AND 2: ACTS OF TERRORISM AND COLLECTIVE PUNISHMENTS

The Prosecution adopts the same arguments as are set out in the Brima Response, read

together with paragraphs 85 to 87 above, with respect to Counts 1 and 2.

The Kamara Motion claims, in relation to Counts 1 and 2, that the Prosecution has made
it impossible for the Second Accused to understand the nature and cause of the specific
charges brought against him because the Prosecution has relied on the same facts and
evidence as the basis for criminal liability under both Article 6(1) and Article 6(3) of the

2

Statute of the Special Court.*** The Kamara Motion claims that this is contrary to a

decision of a Trial Chamber of the ICTR in the Kanyabashi case.**?

The Kanyabashi Decision relied upon by the Second Accused was a decision on a
preliminary motion alleging defects in the form of the indictment. In accordance with
Rule 72, such preliminary motions must be brought before the commencement of trial. A
motion for judgment of acquittal under Rule 98 is not the place to raise a question as to
defects in the form of the indictment. Furthermore, a decision of an international
criminal court on preliminary motions alleging defects in the form of the indictment is
not concerned with the standard to be applied at the Rule 98 stage. It is well-established
in the case law of the ICTY that cumulative charging on the basis of the same set of facts
is permissible, and in particular, that cumulative charging under both Article 6(1) and
Article 6(3) is permissible.*** Where there are cumulative charges in respect of the same
set of facts, it is inevitable that some of the evidence will be common to the elements of
different crimes or modes of liability that have been charged. This complaint in the

Kamara Motion should therefore be rejected.

441
442
443

Witness TF1-083, TT 8 April 2005, p. 59.
Kamara Motion, para. 12,
Prosecutor v. Kanyabashi, ICTR-96-15-1, “Decision on Defence Preliminary Motion for Defects in the Form of

the Indictment (Rule 72(B)(ii) of the Rules of Procedure and Evidence)”, 31 May 2000, paras. 5.8-5.11.

444

See e.g. Prosecutor v. Rajic, IT-95-12-PT, “Decision on the Defence Motion on the Form of the Amended

Indictment”, 27 April 2004, para. 12.
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42  COUNTS 3,4 AND 5: UNLAWFUL KILLINGS*®

Bo District

200. The Kamara Motion states that the Prosecution has not led evidence that the Second
Accused was in Bo at the relevant time.**® The Defence further submits that there were
Kamajors in Tikonko in May/June 1997 and the attackers in Tikonko were RUF, while
those in Gerihun were simply identified as “soldiers”. It is therefore said that the
Prosecution has failed to demonstrate the superior responsibility of the Second
Accused.*¥’

201. The Prosecution submits that it has led sufficient evidence to show that during the

relevant period the Second Accused held a leadership position in the AFRC/RUF Junta
and was an integral member of the Supreme Council which at that time was governing
the country. The Prosecution refers to paragraphs 119-121 above and submits that a
reasonable trier of fact could find the Second Accused guilty of these crimes in Bo on the

basis of the joint criminal enterprise.

Kenema District

202.

203.

The Kamara Motion states that the Prosecution has not led evidence that the Second
Accused was in Kenema throughout the period relevant to the Indictment.*** The Kamara
Motion argues that Sam Bockarie was in complete control of Kenema; that he was
responsible for the deaths of BS Massaquoi and others in Kenema and for crimes
committed in Tongo. This, it is put, absolves the Second Accused from liability with

respect to Kenema District.**

The Prosecution refers to paragraph 123 above and submits that it has led sufficient
evidence to show that during the relevant period the Second Accused held a significant
position in the AFRC/RUF Junta and was an integral member of the Supreme Council
which at that time was governing the country. A reasonable trier of fact could find the
Second Accused guilty of these crimes in Kenema in furtherance of the joint criminal

enterprise.

445 K amara Motion, paras 13-20 and 24.
*4¢ Kamara Motion, para. 20.3.
7 K amara Motion, para. 20.3.
48 ¥ amara Motion, para. 20.6.

449

Kamara Motion, para. 20.6.
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Kono District

204.

205.

206.

The Kamara Motion states that, although the Second Accused was mentioned as being
allegedly present in Kono District, a number of witnesses failed to mention the Second
Accused and those that did mention him, did not give evidence of his participation in the

crimes or “failed to corroborate themselves” on particular unlawful actions.

To the extent that the Kamara Motion argues that the witnesses directly implicating the
Second Accused failed to ‘corroborate themselves’, the Prosecution submits that it is
impossible for witnesses to corroborate themselves and any issue as to conflicting stories
of the same incident is a matter of weight to be considered at the end of the trial.

The Kamara Motion further states that there is no evidence of superior responsibility.450

The Prosecution submits that the Second Accused was in charge of collecting arms and
bringing them back to Superman.””! Mohamed Savage was the Second Accused’s
Battalion Commander in Tombodu. The Second Accused had promoted Savage from
corporal to lieutenant.** In the presence of the Second Accused, Savage killed numerous
civilians including locking 15 in a house and setting it ablaze and beheading 47 others
and throwing them in a diamond pit.** Savage reported to the Second Accused who
exercised command over the entire area.>® A reasonable trier of fact could find the

Second Accused guilty of these crimes in Kono.

Kailahun District

207.

208.

The Kamara Motion relies upon the physical absence of the Second Accused from
Kailahun District at the material time and the absence of evidence of superior

responsibility.**’

The Prosecution submits that it has led sufficient evidence to show that during the
relevant period the Second Accused held a significant position in the AFRC/RUF Junta

and was an integral member of the Supreme Council which at that time was governing

#30 K amara Motion, para. 20.9.

! Witness TF1-167, TT 15 September 2005, p. 43.

2 Witness TF1-334, TT 19 May 2005, pp. 21-23 and p. 50.

3 Witness TF1-334, TT 20 May 2005, pp. 11-15. See also Witness TF1-167, TT 15 September 2005, p. 45.
“* Witness TF1-334, TT 18 May 2005, p. 21 and TT 20 May 2005, p. 56.

% Kamara Motion, para. 20.12.
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the country and remained in a leadership and/or command position within the AFRC after

the intervention. A reasonable trier of fact could find the Second Accused guilty of these

crimes in Kailahun in furtherance of the joint criminal enterprise. %6

Koinadugu District /

209.

210.

The Kamara Motion argues that although there is evidence of tHe presence of the Second

Accused in Kabala Town, there is insufficient evidence of his criminal responsibility.457

Witness TF1-334 testified that the Second Accused was present in Kabala within the time
frame relevant to the Indictment.**® Killings and amputations of civilians by a mixture of
AFRC/RUF troops were reported during that period,459 especially during the attack on
Kabala.*®® The Second Accused knew, or had reason to know that crimes were being
committed in the Koinadugu District and therefore a reasonable trier of fact could find

the Second Accused guilty of unlawful killings in Koinadugu.

Bombali District

211

212.

213.

The Kamara Motion argues that the evidence of Witnesses TF1-167 and TF1-334 is
contradictory with respect to the presence of the Second Accused in Karina, that a
number of witnesses fail to mention the presence of the Second Accused in the District
and that those who do mention his presence fail to establish his culpability.*!

At the time of the attacks in Bombali District, the Second Accused was the Deputy Chief

of Command subordinate only to the First Accused.*®*

The First Accused ordered the destruction of Karina and the massacre of Karina’s civilian

population in the presence of the Second Accused, who failed to protest or attempt to

raise the illegality of such an order. In Karina, the Second Accused directly participated

in an incident where girls were locked in a house and burnt to death.*®® Witness TF1-167 --

43¢ See paragraph 131 above.

457 K amara Motion, para. 20.15.

% Witness TF1-334, TT 17 May 2005, p 81.

% Witness TF1-153, TT 22 September 2005, pp. 47-51; Exhibit P57, “No Peace without Justice Report”, 10 March
2004, pp. 147-175.

*0 Witness TF1-199, TT 6 October 2005, pp. 86-88; Witness TF1-153, TT 22 September 2005, pp. 47-51.

46! Kamara Motion, para. 20.18.

42 Witness TF1-334, TT 20 May 2005, pp. 88-101.

463 Witness TF1-334, TT 23 May 2005, pp. 65-67. D
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214.

testified that Cyborg, a security officer to the Second Accused, threw children from two-

464
storey houses. 6

The Prosecution submits that there is sufficient evidence of the Second Accused’s
participation in unlawful killings in Bombali District. In thi§/respect any alleged
inconsistency between witnesses TF1-167 and TF1-334 is & matter of weight to be

decided at the end of the trial and not in the consideration of a Rule 98 motion.

Freetown and the Western Area

215.

216.

The Kamara Motion argues that a number of Freetown witnesses failed to indicate the
presence of the Second Accused at all and those that did failed to corroborate

themselves*® on the particular unlawful actions.*®®

In Allen Town, on 5 January 1999, the First Accused in the presence of the Second and
Third Accused gave an order to his commanders that civilians who supported ECOMOG
were collaborators and were to be executed. The Second Accused, as Deputy Commander
in Chief, had the ability to give orders, as well as to prevent the carrying out of illegal
orders and punish those who committed crimes. Near the Kissy Police Barracks, the

Second Accused participated in the shooting of civilians.*’

Port Loko District

217.

218.

219.

The Kamara Motion once again asserts that a number of Port Loko witnesses failed to
indicate the presence of the Second Accused at all and those that did failed to corroborate

themselves on the particular unlawful actions.*®®

Soon after the AFRC was driven out of Freetown, the Second Accused became the

overall commander of a number of troops and committed a series of violations while in _

theirer_gion called the West Side Jungle.469

For instance, the Second Accused ordered one of his security officers to ‘decorate’

84 Witness TF1-167, TT 15 September 2005, pp. 56-57.

65 As noted above, the Prosecution submits that it is impossible for witnesses to corroborate themselves.
468 K amara Motion, para. 20.21.

*7 Witness TF1-334, TT 14 June 2005, p. 98.

*8 Kamara Motion, para. 20.24.

9 Witness TF1-167, TT 16 September 2005, p. 64,
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220.

221.

222.

4.3

Mamah Town. He further ordered the execution of any civilian captured and that their
bodies should be exposed at the junction. Fifteen bodies were found dead. The evidence

suggests that the Second Accused congratulated his subordinate for this “well-done”

work "\

The Kamara Motion states that this evidence is uncorroborated.*”

The Prosecution submits that the evidence of Witness TF1-167 provides corroboration i

and such matters of weight are to be determined at the end of the trial and not in
considering a Rule 98 motion. Also in Manarma, the Second Accused ordered the
captured civilians to form two lines, one for women the other one for men. The women
were taken inside the biggest house. They were all “axed or hacked”, then the house was
set on fire. All the villagers were killed, except for three individuals. The Second
Accused also forced a small boy who attempted to escape back into the house.*” Finally,
the Second Accused dismissed the reports regarding the killings and amputations

conducted by his security officer Cyborg.476

The Prosecution submits that there is sufficient evidence on the basis of which a
reasonable trier of fact could conclude that the Second Accused was responsible for the

unlawful killings that took place in Port Loko district.

COUNTS 6,7, 8 AND 9: SEXUAL VIOLENCE'"’

Kono District

223.

The Kamara Motion argues that although the Second Accused was present in Kono _

District, several_witnesses failed to mention his presence. Those that did mention his

presence fail to ‘corroborate themselves’ on the particular unlawful actions sufficient to

% Witness TF1-334, TT 15 June 2005, pp. 20-21.

11 Not Mile 38 as stated in the Kamara Motion.

7 Witness TF1-023, TT 10 March 2005, pp. 36-37.

47 Kamara Motion, para. 20.24. :

“7* Witness TF1-167, TT 16 September 2005, pp. 64-66.
475 Witness TF1-167, TT 16 September 2005, pp. 65-66.
76 Witness TF1-167, TT 16 September 2005, pp. 78-79.
#"7 Kamara Motion, paras. 21-30.
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224.

225.

prove his criminal responsibility (in particular TF1-033, TF1-167 and TF1-334).7® The
Kamara Motion further states that the Prosecution did not lead evidence to show that
persons under the Second Accused’s command or direction took any part in the incidents

as alleged.*”

Between about mid-February 1998 and 30 April 1998, the Second Accused was a
commander of AFRC/RUF forces based in the Kono District.**® Witness TF1-334
testified that the Second Accused planned and ordered operations to take place in Kono
District during the months between March and May 1998*!. Operations included the
capture of civilians by the troops and the taking of many captured women as ‘wives’ by
the commanders in Kono.*® The women performed basic functions like cleaning and
cooking and were also forced to provide sexual gratification to the commanders*® and

were regularly raped***.

It is clear from the evidence that during the time that the Second Accused acted as
commander in the Kono District, criminal acts, as outlined in Counts 6-9 of the
Indictment, were committed by AFRC/RUF troops entailing the responsibility of the

Second Accused.

Koinadugu District

226.

The Kamara Motion agrees with the Prosecution that evidence has been led showing that
the Second Accused was present in Koinadugu District during the period stated in the
Indictment, in particular in Kabala Town. However, the Kamara Motion argues that only
Witness TF1-153 makes reference to subordinates of the Second Accused participating in
sexual violence in Yiffin and that evidence of the presence of the Second Accused in
Yiffin was hearsay and his command over his subordinates was contradicted by the
witness himself and uncorroborated.*®> The Kamara Motion also argues that there is no

evidence that shows that persons under his command, or direction, took part in the other

478 K amara Motion, para. 30.3.

7% Kamara Motion, para. 30.3.

0 Witness TF1-334, TT 16 June 2005, p 37.

! Witness TF1-334, TT 19 May 2005, p. 4 and Witness TF1-334, TT 18 May 2005, p. 23.

2 Witness TF1-334, TT 20 May 2005, p. 5-7.

8 Witness TF1-334, TT 20 May 2003, p. 5-7.

8 Witness TF1-334, TT 20 May 2005, p 7; TF1-076, TT 27 June 2005, p. 106; Witness TF1-019, TT 30 June 2005,
p 81; Witness TF1-133, 7 July 2005, p. 85; Witness TF1-206, 28 June 2005, pp. 95-96.

*> Kamara Motion, para. 30.6.
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227.

228.

229.

incidents as alleged by the Prosecution in Koinadugu District.*®

Witness TF1-153 gave evidence that a civilian woman who had been raped made
allegations of rape to the Chief in Koinadugu. The Chief told her that he would inform
the Second Accused of her allegations against his men.*” The Second Accused held a

position of command in Koinadugu District and did nothing in response to this allegation.

Witness TF1-209 gave evidence that she was raped by two members of the Junta forces
in Koinadugu during the time period relevant to the Indictment and whilst the Second
Accused was present in the area.**® The same witness provided evidence showing that
many other civilian women and children, some as young as 9 years old were raped, and
also that armed soldiers committed acts of sexual violence against them.*® Witness TF1-
133 provided evidence regarding the occurrence of forced marriage, and acts of sexual

stavery in Koinadugu, particularly in Krubola.*”

The Prosecution submits that evidence has been led showing that rape and other acts of

' The Prosecution

sexual violence were carried out by AFRC soldiers in Koinadugu.*
submits that the Second Accused was part of a joint criminal enterprise with these
soldiers and others, and that therefore the Second Accused is responsible for these

crimes.

Bombali District

230.

231.

232.

The Kamara Motion asserts that no witness has linked the Second Accused to sexual

violence in Bombali. **2

The Prosecution refers to the evidence previously discussed at paragraph 160 that

establishes the widespread and systematic nature of sexual violence in Bombali District.

In Karina, soldiers under the Second Accused’s command forcibly raped and captured

3

female civilians.*>> The Prosecution submits that there is sufficient evidence for a

486

Kamara Motion, para. 30.6.

**7 Witness TF1-153, TT 22 September 2005, pp. 32-33.
*** Witness TF1-209, TT 7 July 2005, p. 31.

8 Witness TF1-209, TT 7 July 2005, p. 33.

*° Witness TF1-133, TT 7 July 2005, pp. 97-100.

' Witness TF1-209, TT 7 July 2005, p. 32

492 K amara Motion, para. 30.9.

* Witness TF1-334, TT 23 May 2005, p. 71.
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reasonable trier of fact to conclude that the Second Accused is responsible for acts of

sexual violence in Bombali District, during the time specified in the Indictment.
Kailahun District

233, The Kamara Motion states that Kailahun District was an RUF stronghold, that the Second
Accused was not present at the material time, and that there is no evidence of his

culpability.***

234,  This is contrary to the evidence. Witness TF1-114, who was a military police adjutant in
Buedu, received many complaints that AFRC soldiers had raped women and tried to
force them into marriage. No Junta commander ever stopped the practice.*”” The

evidence of Zainab Bangura is also that forced marriage was practised in Kailahun.**

235. The Prosecution submits that on the evidence adduced a reasonable trier of fact could
convict the Second Accused for these crimes based on his participation in a joint criminal

enterprise.

Freetown and the Western Area

236. The Kamara Motion states that although the Second Accused was present in various parts
of Freetown and the Western Area there is no evidence to prove that the Second Accused,
who is lawfully married, had “extra-marital affairs” or engaged in any form of sexual
violence and that the evidence of TF1-334 in this regard is weak and uncorroborated.*’’

The Kamara Motion further states that there is no evidence of superior responsibility.***

237.  The Prosecution submits that any assessment of the weight of the evidence of witness
TF1-334 is correctly made at the end of the trial rather than in consideration of a Rule 98
motion. The Prosecution submits that the evidence against the Second Accused is
concerned with violence, not with the morality of “extra-marital affairs”. The fact that a
man is legally married does not prevent him from committing acts of sexual violence on

other women.

238.  There is evidence of rapes being committed as part of the modus operandi of attacks on

*** Kamara Motion, para. 30.12.

“° Witness TF1-114, TT 14 July 2005, pp. 128-131.
*% Zainab Bangura, TT 3 and TT 4 October 2005, p. 14.
47 Kamara Motion, para. 30.15.

%% Kamara Motion, para. 30.15.
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the civilian population.*”” Rapes were committed at the State House®® and the Second
Accused actively participated.”®’ Evidence was also presented showing that the Second
Accused and his troops took abducted girls with them on the retreat from Freetown for
the purpose of sexual gratification.’®* Witness TF1-023 gave evidence that she, and other
civilians were subjected to sexual violence, and forced into ‘marriage’ with the rebel
soldiers. The evidence recalls her time spent in the Western area, particularly Waterloo,

3

where she met ‘all’ the commanders.”” The Prosecution respectfully submits that this

establishes the criminal liability of the Second Accused for this District and this Count.

Port Loko

239.  The Kamara Motion states that although there is evidence of the presence of the Second
Accused in various locations in Port Loko District there is insufficient evidence to
substantiate the allegation of sexual offences and the evidence of TF1-334 that the
Second Accused raped his cousin at Gberibana and had a school girl with him is weak,

isolated, uncorroborated and tainted with ill motive.>**

240. In fact, the Prosecution submits that evidence was led showing that the Second Accused,
who was the commander in the Westside, raped a woman abducted from Freetown after

ordering that she be beaten and locked in a rice box.’®

241.  The Prosecution submits again that any assessment of the weight of the evidence of
witness TF1-334 is correctly made at the end of the trial rather than when considering a

Rule 98 motion.

242. The Prosecution thus submits that there is sufficient evidence whereby a reasonable trier

of fact could conclude that the Second Accused is guilty of these Counts in this District.

** Witness TF1-083, TT 8 April 2005, p. 52; witness TF1-153, TT 23 September 2005, p. 9; witness TF1-334, TT
14 June 2005, p. 25 and 15 June 2005, pp. 5-6.

*° Witness TF1-024, TT 7 March 2005, p. 49.

"' Witness TF1-334, TT 14 June 2005, p 26 and 15 June 2005, p. 4.

> Witness TF1-334, TT 15 June 2005, pp. 3-4 and 16 June 2005, pp. 104-108.

* Witness TF1-023, TT 9 March 2005, p. 48.

*%* Kamara Motion, para. 30.18.

*® Witness TF1-334, TT 15 June 2005, pp. 50-56; Exhibit P21.
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4.4

COUNTS 10 AND 11: PHYSICAL VIOLENCE "¢

Kono District

243.

244.

245.

246.

The Kamara Motion makes a general claim with respect to Counts 10 and 11 that there is
no evidence of the criminal liability of the Second Accused. The Kamara Motion states
that Superman was the overall commander of the men in Kono District and that Colonel

Savage and Staff Alhaji operated independently.

The Prosecution does not reiterate the material upon which the liability of the Second
Accused is founded with respect to all unlawful acts committed in Kono District at the
material time. The Prosecution refers to its Response at paragraphs 25-55 regarding the
joint criminal enterprise activities of the AFRC and RUF factions. In order to avoid
repetition, the Prosecution also refers to the numerous examples it has already given to
illustrate the physical violence perpetrated against the civilian population on a

widespread and systematic scale, as part of the modus operandi of the AFRC.

The Prosecution relies upon this evidence that unlawful acts were committed with the
knowledge of the Second Accused or in furtherance of the joint criminal enterprise. For
example, Savage flogged civilians in Tombodu in the presence of the Second Accused

and other senior AFRC commanders.>”’

The Prosecution therefore submits that there is sufficient evidence for a reasonable trier

of fact to conclude that the Second Accused could be convicted of the above Counts.

Kenema District

247.

The Kamara Motion asserts that the Second Accused cannot be held criminally
responsible for the crimes of physical violence carried out by Mosquito or under his
command. With regard to the Second Accused’s liability as a participant in a joint
criminal enterprise in order to avoid unnecessary repetition, the Prosecution by reference
incorporates the relevant paragraphs (168-169) of the Brima Response relating to
physical violence in Kenema. The Prosecution submits that it has led sufficient evidence

to show that during the relevant period the Second Accused held a leadership position in

506

Kamara Motion, paras. 31-37.

*7 Witness TF1-167, TT 15 September 2005, p. 46 and TT 19 September 2005, pp. 48-50, witness TF1-167 agreed
that the First and Third Accused attempted to stop the flogging of civilians.
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the AFRC/RUF Junta and was an integral member of the Supreme Council which at that
time was governing the country. A reasonable trier of fact could find the Second

Accused guilty of these crimes in Kenema in furtherance of the joint criminal enterprise.

Koinadugu District

248.

249.

The Kamara Motion makes general assertions as to a lack of evidence of the criminal

responsibility of the Second Accused.

With regard to the Second Accused’s liability as a participant in a joint criminal
enterprise (see paragraphs 25-55 above), in order to avoid unnecessary repetition, the
Prosecution notes the Second Accused’s presence in Kabala Town (paragraphs 209-210)
and the evidence therein concerning physical violence. The Prosecution submits that it
has led sufficient evidence to show that during the relevant period the Second Accused
held a leadership position in the AFRC/RUF Junta, was an integral member of the
Supreme Council, and continued to hold a leadership and/or command position with the
AFRC after the intervention. A reasonable trier of fact could find the Second Accused
guilty of these crimes in Koinadugu in furtherance of the joint criminal enterprise and on

the basis of Article 6(3) of the Statute.

Bombali District

250.

251.

252.

The Kamara Motion makes a general assertion as to a lack of evidence of the criminal

responsibility of the Second Accused.

The Prosecution submits that the evidence is clear that crimes of physical violence were
committed in Bombali by and under the direct command of the Second Accused as part
of the modus operandi of attacks on civilians and to punish them for their support of

ECOMOG or President Kabbah.

508

In Karina™" the First Accused, in the presence of the Second Accused, ordered that the

attack should shock the international community.>® As part of the attack Changabulanga,

Morning Milk and Guitar Boy were responsible for the amputations of captured

5t

civilians.”'® Limbs were also amputated during the attacks on Mayogobo, Bornoya,’'

*% See also witness TF1-153, TT 22 September 2005, p. 76; Witness TF1-157, TT 22 July 2005, pp. 74-76.
°% Witness TF1-334, TT 23 May 2005, p. 58.
*19 Witness TF1-334, TT 23 May 2005, pp. 40-71.
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> and Maboleh.’"* One witness estimated that in Karina and Bornoya over

Kamagbo
300 civilians were amputated.’’> While at Rosos, the First Accused ordered that
amputations should be part of the attack on Gbombamba.’'® The Second Accused, due to
his position of superior authority, is liable for the above crimes committed by his
subordinates. The Second Accused is additionally liable for the same crimes as a

participant in the joint criminal enterprise.

Freetown and the Western Area
253. The Kamara Motion makes a general assertion as to a lack of evidence of the criminal

responsibility of the Second Accused.

254.  The Prosecution does not reiterate the basis of the liability of the Second Accused for
crimes committed in Freetown and the Western Area. Given the mere allegation of lack
of evidence by the Second Accused, the Prosecution refers to the Brima Response at
paragraphs 143-145 to recount the Freetown evidence which demonstrates criminal
liability on these Counts. In particular, the Prosecution notes that there is evidence of

hundreds of civilians being amputated in Freetown during January 1999.°"

Port Loko District
255.  The Kamara Motion makes a general assertion as to a lack of evidence of the criminal

responsibility of the Second Accused.

256. In a similar manner to the amputations carried out by the Junta in other parts of Sierra
Leone, those conducted in Port Loko District were done as part of the modus operandi of
attacks on civilian villages and to punish civilians. For example, the Second Accused
ordered that Mamarma should be made ‘fearful’.>'® Civilians were amputated as part of
the attack.”"” On the way to attack Port Loko Town to obtain arms and ammunitions from

the Malians, a village was attacked and some civilians were killed and the limbs of others

> Witness TF1-157, TT 22 July 2005, pp. 71-72.

*"> Witness TF1-033, TT 11 July 2005, pp. 16-18; witness TF1-158, TT 26 July 2005, pp. 32-33.
*'* Witness TF1-157, TT 22 July 2005, p. 68.

>'* Witness TF1-157, TT 22 July 2005, pp. 78.

>'> Witness TF1-033, TT 11 July 2005, p. 19.

*'® Witness TF1-334, TT 24 May 2005, p. 10.

*'" Witness TF1-167, TT 16 September 2005, pp. 53-54.

°'® Witness TF1-023, TT 9 March 2005, p. 36; Witness TF1-167, TT 16 September 2005, p. 65.
*'” Witness TF1-253, TT 15 April 2005, pp. 89-91.
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amputated. In particular, a young woman had both her hands amputated. Witness TF1-
167 ordered the intelligence officer to write a letter to the Malians and place it around the
woman’s neck. The Junta troops then followed the woman all the way to Port Loko. 220
Upon his return to the West Side Jungle, Witness TF1-167 presented the Second Accused
with the captured arms and ammunition and reported the killings and amputations. The

521

Second Accused took no action. A reasonable trier of fact could convict the Second

Accused on the basis of this evidence.

4.5  COUNT 12: USE OF CHILD SOLDIERS’*

257. The Kamara Motion argues that there is a difficulty in proving knowledge by the Second
Accused that children were under 15.° The Kamara Motion also states that no child
witness made specific reference to the Second Accused. The Kamara Motion concludes

that there is no evidence of the criminal liability of the Second Accused.

258. The Prosecution submits that a reasonable trier of fact could find the Second Accused

guilty of Count 12 based on the evidence previously discussed at paragraphs 171-178.

4.6 COUNTS 13: ABDUCTIONS AND FORCED LABOUR

259. The Kamara Motion generally asserts that there is insufficient evidence to prove the
criminal responsibility of the Second Accused for the crime of enslavement in every

district of the Indictment.>**

260. The Prosecution submits that the evidence led displays the Junta’s modus operandi
whereby villages were attacked and civilians, once abducted, were forced to become

fighters, and/or carry goods, and/or perform domestic tasks.”® In the Kono and Kenema

*20 Witness TF1-167 TT 16 September 2005, pp. 75-78.

! Witness TF1-167 TT 16 September 2005, p. 79.

*22 Kamara Motion, paras. 38-42.

52 Kamara Motion, para. 41,

524 K amara Motion, para. 47.

°» Kono: Witness TF1-334, TT 20 May 2005, pp. 5-7 and 34; Witness TF1-216, TT 27 June 2005, pp. 89-90;
Witness TF1-072, TT 1 July 2005, p. 13; Koinadugu: Witness TF1-133, TT 7 July 2005, pp. 82-105; Witness TF1-
199, TT 6 October 2005, pp. 69-80; Witness TF1-184, TT 29 September 2005, p. 33; Bombali: Witness TF1-334,
TT 23 May 2005, p. 58; **° Witness TF1-157, TT 22 July 2005, pp. 62-64; witness TF1-158, TT 26 July 2005, pp.
35-36; Witness TF1-157, TT 22 July 2003, pp. 68-79; Witness TF1-157, TT 22 July 2005, pp. 71-72; Witness TF1-
334, TT 23 May 2005, p. 84; Witness TF1-157, TT 22 July 2005, p. 78; Kailahun: Witness TF1-113, TT 18 July
2005, p. 86; Zainab Bangura, TT 3 October 2005, p. 37; Freetown and the Western Area: Witness TF1-334, TT
14 June 2005, pp. 63-64 and 119; Witness TF1-334, TT 14 June 2005, pp. 78-79; Witness TF1-334, TT 14 June
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Districts, the evidence suggests that civilians were forced to work in mines under the

.. 2
supervision of Junta troops.5 6

261. The Prosecution submits that the Second Accused bears criminal liability for these crimes
as he was an active participant as a commander during those attacks,”?’ and/or actively
participated in the joint criminal enterprise’®® given his membership in the Supreme
Council and his leadership and/or command position with the AFRC after the

intervention. In some case the Second Accused perpetrated crimes directly. >*°

4.7 COUNTS 14: LOOTING AND BURNING™

262. The Kamara Motion simply repeats previous paragraphs of the Motion>! in which the
general assertion is made that there is insufficient evidence of the criminal liability of the

Second Accused.’*?

263. The Prosecution refers to the relevant portion of the Brima Response at paragraphs 183 to
196 to provide evidence from which the criminal liability of the Second Accused for
looting and burning may be established.”>® The Prosecution submits that additional
evidence was led concerning the Second Accused’s liability. The Second Accused had a
group called the Wild Dogs headed by his Chief Security Officer (“CSO”) George
Johnson (aka Junior Lion). They were “raising soldiers” and would take things of value.

Witness TF1-334 saw Junior Lion report to the Second Accused saying “Papay, look at

2005, pp. 119-120; Witness TF1-023, TT 9 March 2005, pp. 31-36; Witness TF1-334, TT 14 June 2005, pp. 115-
116; Witness TF1-334, TT 14 June 2005, p. 114; Witness TF1-023, TT 9 March 2005, p. 33; Witness TF1-085, TT
7 April 2005, p. 22; Port Loko: Witness TF1-334, TT 15 June 2005, pp. 21-23; Witness TF1-256, TT 14 April
2005, pp. 54-102; Witness TF1-320, TT 8 April 2005, p. 14; Witness TF1-085, TT 7 April 2005, pp 43-44.

°26 Kono: Witness TF1-334, TT 17 May 2005, p. 52; Kenema: Witness TF1-334, TT 17 May 2005, pp. 53-54;
Witness TF1-062, TT 27 June 2005, pp 20-22; Witness TF1-045, TT 19 July 2005, pp. 38-47 and 55; Witness TF1-
334, TT 17 May 2005, p. 54; Witness TF1-062, TT 27 June 2005, pp. 27-37; Witness TF1-045, TT 19 July 2005, p.
47; Witness TF1-045, TT 19 July 2005, pp. 54-55.

**7 Kono: Witness TF1-334, TT 18 May 2005, pp. 21-22; TF1-167, TT 15 September 2005, p. 38 (command and
control); Koinadugu: Witness TF1-167, TT 15 September 2005, p. 50; Bombali: Witness TF1-334, TT 20 May
2005, pp. 88-101 (command and control); Freetown and Western Area: TF1-167, TT 16 September 2005, pp. 12-
13; Port Loko: TF1-167, 16 September 2005, p. 64.

°2% Kenema and Kono: Witness TF1-334, TT 16 May 2005, p. 75.

2% Witness TF1-334, TT 15 June 2005, pp. 21-23.

30 K amara Motion, paras. 48-52.

>3 Kamara Motion, paras. 20, 37 and 47.

532 K amara Motion, para. 52.

333 please see Brima response, section on looting.
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5534

what [’ve got. In Rosos, the First Accused declared ‘Operation Clear the Area’ in

which he ordered that surrounding villages should be burned. This was said in the
presence of the Second Accused.””” Evidence was also led that the Second Accused and

his troops completely looted Lunsar and removed a safe from a bank in Makeni.**

% Witness TF1-334, TT 20 May 2005, pp. 33-34.
> Witness TF1-334, TT 23 May 2005, pp. 104-105.
¢ Witness TF1-334, TT 17 May 2005, pp. 80-81.

SCSL -2004-16-T 86
CONFIDENTIAL



5.1

264.

5.2

265.

53

266.

267.

268.

269.

KANU Response

GREATEST RESPONSIBILITY

The Prosecution refers to paragraphs 12 to 15 above in relation to the issue of the greatest

responsibility of the Third Accused.

COUNT 1: ACTS OF TERRORISM™’

The Kanu Motion makes no submissions with respect to this Count. Accordingly the
Prosecution assumes that the Third Accused accepts that there is sufficient evidence

against him with respect to this Count.

COUNT 2: COLLECTIVE PUNISHMENTS>®

[n relation to Count 2 the Kanu Motion states that the Indictment does not specify areas
within the country or a time frame, other than the general time frame, where and when

crimes under the rubric of Count 2 were committed.>*’

The Prosecution adopts the same arguments as are set out in the Brima Response

(paragraphs 116-117), read together with paragraphs 85 to 87 above.

The Kanu Motion further asserts a lack of evidence showing the criminal responsibility
of the Third Accused under any mode of liability.”** Contrary to the Defence assertions,
there is evidence with respect to the Third Accused, who was present when orders for
collective punishments were given. Witness TF1-167 described that before entering
Karina, the First Accused, in the presence of the Third Accused, ordered that the village
must be burned down and people killed since it was the home town of President
Kabbah.™"!

The Prosecution submits that there is evidence on the basis of which a reasonable trier of
fact could conclude that the Third Accused is criminally responsible pursuant to Articles

6(1) and 6(3) of the Statute for collective punishments.

537
538
539

See Kanu Motion, para. 2.
See Kanu Motion, para. 3-6.
Kanu Motion, para. 3.

**% Kanu Motion, paras. 4-6.
**! Witness TF1-167, TT 15 September 2005. p. 53.
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5.4  CoOuUNT3: EXTERMINATION

270.  The Prosecution refers to its general submissions in paragraphs 88-90 above regarding
the crime of Extermination.

55 COUNTS 4 AND 5: MURDER AND VIOLENCE TO LIFE, HEALTH AND PHYSICAL OR
MENTAL WELL-BEING OF PERSONS, IN PARTICULAR MURDER>*

Bo District

271.  The Kanu Motion argues that there is no evidence that the Accused was in Bo District at
the material time.>*® The Defence further submits that this applies in particular to
Tikonko, Telu, Sembehun, Gerihun and Mamboma.

272. The Prosecution accepts that no evidence of unlawful killings under Counts 4 and 5 has
been led with respect to the following villages in Bo District: Telu, Sembehun, Mamoma.

273. However, the Prosecution has led evidence of unlawful killings in both Tikonko and

Gerihun.  The Prosecution refers to paragraphs 119-121 in the Brima Response to
establish the factual evidence of the unlawful killings. The Prosecution submits that it
has led sufficient evidence to show that during the relevant period the Third Accused was
a member of the Supreme Council in the AFRC/RUF Junta which made him a leadership
figure within the body which at that time was governing the country. Furthermore, the
Prosecution submits that it has led sufficient evidence to show that through his leadership
position in the Junta, the Third Accused participated in the joint criminal enterprise as

pleaded in the Indictment.

Kenema District

274.

275.

The Kanu Motion states that there is no evidence of the presence of the Third Accused in
Kenema at the time of the killings in Kenema, or of the Third Accused’s responsibility

for such crimes.>**

In order to avoid unnecessary repetition, the Prosecution by reference incorporates the
relevant paragraphs (122-125) of the Brima Response relating to Kenema. The

Prosecution submits that it has led sufficient evidence to show that during the relevant

>+ See Kanu Motion, para. 12-30.

543
544

Kanu Motion, para. 12.
Kanu Motion, para. 14,
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period the Third Accused was a member of the Supreme Council in the AFRC/RUF Junta
which made him a leadership figure within the body which at that time was governing the
country. Through his leadership position in the Junta, and on the basis of all the evidence
the Prosecution submits that the Third Accused participated }a the joint criminal

enterprise as pleaded in the indictment. P

Kono District

276.

277.

278. .

279.

The Kanu Motion argues that there is no evidence with respect to Foindu, Willifeh,

5

Mortema and Biaya.* The Kanu Motion further states that there has been no evidence
y

that ‘several hundred civilians were unlawfully killed’ in various locations in Kono

District.>*

The Prosecution accepts that no evidence of unlawful killings under Counts 4 and 5 has
been led with respect to the following villages: Foindu, Wollifeh, Biaya. As regards

Mortema, there is evidence that the AFRC troops engaged in fighting with the civilian
population between Makeni and Koidu Town.>*’

Contrary to the Defence assertion, the Prosecution submits that unlawful killings took

place all over Kono District, inter alia, in Yardu Sandu,’*® Gbaima,* Wordu,>° Koidu

551 552 555

Buma,™" Koidu Geiya, Bomboafuidu,553 Penduma®* and Paema®> in addition to

Tombodu’*® and Koidu Town.>’

In order to avoid unnecessary repetition, the Prosecution by reference incorporates the

5 Kanu Motion, para. 16.

546

Kanu Motion, para. 17.

*7 Witness, TF1-114, TT 14 July 2005, p.124.
> Witness TF1-019, TT 30 June 2005.
>* Witness TF1-072, TT 1 July 2005.

- == 22 Witness TF1-072, TT 1 July 2005

! Witness TF1-334, TT 20 May 2005, p. 23.

2 Witness TF1-334, TT 20 May 2005, pp. 24-26.

** Witness TF1-206, TT 28-29 June 2005.

> Witness TF1-217, TT 17 October 2005.

> Witness TF1-216, TT 27 June 2005.

” Generally see Witnesses TF1-072, TT 1 July 2005; TF1-033, TT 11-12 July 2005; TF1-167, TT 15-21 September
2005; TF1-198, TT 28 June 2005; TF1-334, TT 16 May 22 June 2005; TF1-076, TT 27 June 2005; and TF1-216,
TT 27 June 2005.

7 Generally see Witness TF1-334, TT 20 May 2005, pp. 29-30; Witness TF1-206, TT 28 June 2005, p. 82;
Witnesses TF1-217, TT 17 October 2005; TF1-153, TT 22-23 September 2005; (NE_—_—_) TF |- 167,
TT 15-21 September 2005; TF1-114, TT 14-18 July 2005; TF1-198, TT 28 June 2005; TF1-301, TT 12-14 October
2005; and TF1-019, TT30 June 2005.
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relevant paragraphs of the Brima Response relating to Kono (126-129). The Prosecution
submits that it has led sufficient evidence to show that during the relevant period the
Third Accused was a member of the Supreme Council in the AFRC/RUF Junta which
made him a leadership figure within the body which at that time was governing the
country. The Prosecution submits that it has led sufficient evidence to show that through
his leadership position in the Junta and his leadership and/or command position which he
continued to hold within the AFRC after the intervention, the Third Accused participated
in the joint criminal enterprise as pleaded in the Indictment. As such, the Third Accused
bears criminal responsibility for the unlawful killings which were committed by members

of the AFRC/RUF in the District of Kono.

Kailahun District

280.

281.

The Kanu Motion relies upon the physical absence of the Third Accused from Kailahun
District at the material time and the absence of evidence of superior responsibility,”*® or

indeed of any acts of murder in the District.

In order to avoid unnecessary repetition, the Prosecution by reference incorporates the
relevant paragraphs (130-132) of the Brima Response relating to Kailahun. The
Prosecution submits that it has led sufficient evidence to show that during the relevant
period the Third Accused was a member of the Supreme Council in the AFRC/RUF Junta
which made him a leadership figure within the body which at that time was governing the
country. When the Junta was driven out of Freetown the Third Accused continued to be a
senior leadership figure within the AFRC and, pursuant to the joint criminal enterprise,
furthered the plan to regain control over Sierra Leone. Given the above, the Third
Accused participated in the joint criminal enterprise as pleaded in the Indictment and as
such bears criminal responsibility for the unlawful killings which were committed by

members of the AFRC/RUF in the District of Kailahun.

Koinadugu District

282.

The Kanu Motion argues that there is no evidence of the presence of the Third Accused

in Heremakono, Kumalu/Kamala, Katombo and Fadugu.559 The Defence further submits

%5% Kanu Motion, paras. 16-19.

559

Kanu Motion, paras. 22-23.
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that there is no evidence of the Third Accused’s criminal liability.**

283.  The Prosecution accepts that no evidence has been led with respect to the villages

Heremakono, Kumalu, Katombo and Kamadugu.*®'

284.  In order to avoid unnecessary repetition, the Prosecution by reference incorporates the
relevant paragraphs (133-136) of the Brima Response relating to Koinadugu. The
Prosecution further submits that there is evidence of the Third Accused describing the

2 The Prosecution

slitting open of the bellies of pregnant women in Koinadugu Town.>
submits that it has led sufficient evidence to show that during the relevant period the
Third Accused was a member of the Supreme Council in the AFRC/RUF Junta which
made him a leadership figure within the body which at that time was governing the
country. When the Junta was driven out of Freetown, the Third Accused continued to
hold a senior leadership and or command position within the AFRC. The Prosecution
submits that it has led sufficient evidence to show that through his leadership position in
the Junta, and after the intervention, the Third Accused participated in the joint criminal
enterprise as pleaded in the Indictment and as such bears criminal responsibility for the

unlawful killings which were committed by members of the AFRC/RUF in the District of

Koinadugu in furtherance of the joint criminal enterprise.

Bombali District
285.  The Kanu Motion argues that there is no evidence of the presence of the Third Accused
in Bonyoyo/Bornoya and Mafabu and with respect to the other locations pleaded, there is

no evidence of the culpability of the Third Accused.’®
286.  The Prosecution accepts that there is no evidence with respect to the village of Mafabu.

287. The Prosecution submits that at the time of the attacks in Bombali District, the Third
Accused was the Chief of Staff to whom the company commanders, the operation
commander, the military supervisors and all the soldiers were subordinate.’®* In Karina

the Third Accused participated in an incident where girls were locked in a house and

>%% Kanu Motion, para. 23.

*! Witness TF1-199,TT 6 October 2005, pp. 77-80
*? Witness TF1-209, TT 7 July 2005, p.54.

°¢3 Kanu Motion, paras. 24-25.

*** Witness TF1-334, TT 20 May 2005, pp. 88-101.
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burnt to death.”®® Soldiers were throwing babies into a fire.®® The Third Accused was
present as this attack took place and given his position in the AFRC hierarchy he had
both the ability to prevent and punish such crimes. Consequently there is evidence to
demonstrate the responsibility of the Third Accused pursuant to A/nticle 6(1) and 6(3) of

the Statute. P

Freetown and the Western Area
288. The Kanu Motion makes no submission with respect to this crime base. Accordingly the
Prosecution assumes that the Third Accused accepts the sufficiency of evidence in

relation thereto.

Port Loko District

289. The Kanu Motion argues that there is no evidence that the Third Accused was present in
Manarma, Tendakum or Nonkoba and that there is no other evidence of his criminal
liability.

290. The Prosecution accepts that it has not lead evidence with respect to events in Tendakum.

However, there is evidence of unlawful killings in Mamarma®” and Nonkoba. **®

291. The Prosecution submits that there is evidence that the Third Accused was present in
Sumbuya and that prior to walking to Sumbuya he had given orders to the rebels to
fire.®® There is evidence that the Third Accused was present at Masiaka and was the

commander of the operation against Gbinti town”

wherein orders from the First
Accused to kill civilians were carried out””' Consequently there is evidence to
demonstrate the responsibility of the Third Accused pursuant to Articles 6(1) and 6(3) of

the Statute.

%3 Witness TF1-334, TT 23 May 2005, pp 65-67.

Witness -334, TT 23 May 2005, p. 67.
367 Generally see witness TF1-320, TT 8 April 2005; 9-10 March 2005, witness TF1-253, TT 15-18 April 2005
%% Generally see witness TF1-256, TT 14-15 April 2005.

% Witness TF1-282, TT 13 April 2005, pp. 14-15.
7% Witness TF1-334, TT 24 May 2005, p. 48.
"' Witness TF1-033, TT 11 July 2005, p. 29.
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5.6

COUNT 6: RAPE>"?

Kono District

292.

293.

294.

295.

296.

297.

298.

The Kanu motion states at paragraph 31, that the Prosecution provided no evidence to
indicate that rape as a crime against humanity occurred between about 14 February and
30 June 1998 at AFRC/RUF camps as stated in the Indictment in paragraph 52;
specifically, ‘Superman camp’ and Kissi Town Camp, Tomendeh, Fokoiya, Wondedu,

Tombodu and Kissi Town.

The Prosecution accepts that no evidence of sexual violence has been led with respect to
the following villages: Tomendeh, Fokoiya, Superman Camp/Kissi Town Camp, Kissi

Town.

However, the Prosecution submits that sufficient evidence has been led in relation to all
other locations pleaded so that a reasonable trier of fact could find the Third Accused
guilty of these Counts, highlighting specifically that evidence was led indicating that rape

occurred in Tombodu during the material time.””

The Defence suggests further that no evidence was presented that ‘hundreds of women

and girls were raped’ at any location in the Kono district.

In fact, evidence was adduced indicating that mass rape occurred in Koidu Town during
February 1998.°"* The Prosecution has presented evidence showing that soldiers grouped

civilian women together and committed acts of rape against them.>”

Furthermore, the Prosecution has led evidence showing that rape occurred frequently and
was perpetrated by rebel soldiers in the Kono district. Specifically, during April 1998
female civilians were captured from their homes in Kumala and raped by rebel
soldiers.’™® The evidence presented indicates that this was common practice amongst the
soldiers and as a consequence hundreds of women were in fact raped at numerous

locations in Kono District at the material time.

The evidence of sexual violence in Kono is part of a pattern that was repeated throughout

*72 See Kanu Motion, paras. 31-46.
> Witness TF1-076, TT 27 June 2005, p 105.
°™ Witness TF1-217, TT 17 October 2005, pp. 4-5.

575

Witness TF1-217, TT 17 October 2005, pp. 22-23

*7® Witness TF1-133, TT 7 July 2005, pp. 85-87
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Sierra Leone wherever Junta forces were present as set out in the sections in this
Response dealing with sexual violence. The evidence is of rape by soldiers during attacks
on villages, rape being part of the modus operandi of such attacks, which also included
the killing, abduction and amputation of civilians and the demand for food and money,
looting and burning of houses.””’ For example, during an attack on Bomboafuidu in
which civilians were killed or their limbs amputated and goods looted, seven civilian men

were forced to rape seven civilian women while the rebels watched and laughed.’™

299.  The Prosecution submits that the evidence in respect of Kono District, read in
conjunction with the Prosecution’s submissions in respect of the legal requirements
necessary to establish responsibility pursuant to a joint criminal enterprise is sufficient for

the purposes of Rule 98.

Koinadugu District

300. The Prosecution accepts the Defence submission that no evidence was led with respect to
rape in Heremakono. However, the Prosecution submits that sufficient evidence has been
led in relation to all other locations pleaded so that a reasonable trier of fact could find

the Third Accused guilty of rape in Koinadugu District.””

301. The Defence submits in general that there is no evidence that the Third Accused bears
any responsibility for the crime of rape as defined by Article 2(g) of the Statute in the
Koinadugu District.

302. The Prosecution submits that there is evidence that the Third Accused, as Chief of Staff

in Mansofinia, was responsible for the fate of the women there.>*°

303.  The Prosecution submits that it has led sufficient evidence to show that rapes occurred in
Koinadugu (see paragraphs 157-158) and furthermore that during the relevant period the
Third Accused was a member of the Supreme Council in the AFRC/RUF Junta which
made him a leadership figure within the body which at that time was governing the

country. Thereafter, when the Junta was driven out of Freetown the Third Accused

577

Witness TF1-076, TT 27 June 2005, pp. 103-106; witness TF1-019, TT 30 June 2005, pp. 89-94; witness TF1-
198, TT 28 June 2005, pp. 11-12.

*’8 Witness TF1-206, TT 28 June 2005, pp. 94-98.

*" See witness TF1-209, TT 7 July 2005, pp. 33-35; Witness TF1-153, TT 22 September 2005, p. 33 and p. 47;
Witness TF1-133, TT 7 July 2005, p. 99.

%% Witness TF1-334, 16 June 2005.
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continued to be a senior leadership figure within the AFRC, which pursuant to the joint
criminal enterprise, continued with its plan to regain control over Sierra Leone. The
Prosecution submits that as a senior leadership figure within the AFRC, the Third
Accused participated in the joint criminal enterprise as pleaded in the Indictment and as
such bears criminal responsibility for the rapes which were committed by members of the

AFRC/RUF in the District of Koinadugu in furtherance of the joint criminal enterprise.

Bombali District

304.

305.

306.

307.

308.

The Kanu motion states at paragraph 36 that no evidence was presented that rape as
defined by Article 2(g) of the Statute was committed in Mandaha between about 1 May
and 31 November 1998.

The Prosecution presented evidence showing that over two hundred incidences of rape

581

occurred in the Bombali District throughout this time. Furthermore, the Prosecution

has led evidence to show that rapes were committed in Mandaya.’®

The Defence submits in general that there is no evidence that the Third Accused bears
any responsibility for the crime of rape as defined by Article 2(g) of the Statute in the
Bombali District.

The Prosecution submits that there is evidence that the Third Accused disregarded a law
that the rebels should not rape civilians in the town of Port Loko.%® Furthermore, there is

evidence of the Third Accused’s total control of all women in Rosos.”®*

The Prosecution submits that it has led sufficient evidence to show that during the
relevant period the Third Accused was a member of the Supreme Council in the
AFRC/RUF Junta which made him a leadership figure within the body which at that time
was governing the country. Thereafter, when the Junta was driven out of Freetown the
Third Accused continued to be a senior leadership figure within the AFRC which,
pursuant to the joint criminal enterprise, continued with its plan to regain control over
Sierra Leone. The Prosecution submits that the Third Accused participated in the joint

criminal enterprise as pleaded in the Indictment and as such bears criminal responsibility

! Witness TF1-033, TT 11 July 2005, p. 19. Also, witness TF1-267, TT 27 July 2005, pp. 5-7.
*2 Witness TF1-033, TT 12 July 2005, pp. 4-5.

% Witness TF1-085, TT 7 April 2005, pp. 40-41.

*** Witness TF1-334, TT 24 May 2005, p. 62.
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for the rapes which were committed by members of the AFRC/RUF in the District of

Koinadugu.

Kailahun District

309.

310.

311.

312.

The Defence states that the Prosecution presented no evidence of rape in Kailahun
District by members of the AFRC/RUF.

Contrary to this argument, the Prosecution submits that in 1998, after ‘Operation Spare

No Soul® was declared by the RUF, reports of rape in Kailahun was led in evidence.”®

Furthermore, the Kanu Motion submits that no evidence has been brought forward
supporting the indicted allegation that the Accused bore superior responsibility or was

involved in a joint criminal enterprise.

The Prosecution submits that it has led sufficient evidence to show that during the
relevant period the Third Accused was a member of the Supreme Council in the
AFRC/RUF Junta which made him a leadership figure within the body which at that time
was governing the country. Thereafter when the Junta was driven out of Freetown the
Third Accused continued to be a senior leadership figure within the AFRC which
pursuant to the joint criminal enterprise continued with its plan to regain control over
Sierra Leone. The Prosecution submits that as a senior leadership figure within the AFRC
the Third Accused participated in the joint criminal enterprise as pleaded in the
Indictment and as such bears criminal responsibility for the rapes which were committed

by members of the AFRC/RUF in the District of Kailahun.

Freetown and the Western Area

313.

314.

The Kanu motion argues that the Prosecution provides no evidence throughout the whole
indictment period to indicate that the Third Accused bears any form of responsibility for

the crime of rape as defined by Article 2(g) of the Statute.

The Prosecution states that to the contrary there is evidence of rapes being committed at
the State House in Freetown,’%® including by the Third Accused on or around 6 January

1999.°*  Furthermore, women and girls were captured by the soldiers and brought to

*% Witness TF1-045, TT 22 July 2005, pp. 22-25.
*% Witness TF1-024, TT 7 March 2005, p. 49.

587

Witness TF1-334, TT 14 June 2005, p. 26 and TT 15 June 2005, p. 4.
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315.

5.7

State House. Here they were forced to have sexual intercourse with the soldiers, the most
beautiful women being kept for, amongst others, the Third Accused. The Third Accused
was present and knew or had reason to know that women and children were frequently

being raped.”®*

There is clear evidence that the Third Accused led soldiers from Wellington to Allen
Town, Western Area. Evidence was presented stating that soldiers were seen raping
women and children.”® The Prosecution submits that there is sufficient evidence for a

reasonable trier of fact to convict the Third Accused for rape.

COUNT 7: SEXUAL SLAVERY AND ANY OTHER FORM OF SEXUAL VIOLENCE>

Kailahun District

316.

317.

The Defence submits that no evidence was presented that sexual slavery or any other
form of sexual violence as defined by Article 2(g) of the Statute was committed in the
Kailahun district by members of the AFRC/RUF at all times relevant to the Indictment.>"
The Defence submits in the alternative that there is no evidence that the Accused bears

any form of responsibility.>”

The Prosecution submits that there is evidence of sexual slavery and sexual violence and
refers to the evidence of Zainab Bangura.593 The Prosecution refers to paragraphs 25-55
above and submits that a reasonable trier of fact could convict the Third Accused for
sexual slavery and other forms of sexual violence in Kailahun District on the basis of his

participation in a joint criminal enterprise.

Freetown and Western Area

318.

319.

The Kanu Motion states that no evidence was presented that ‘hundreds of women and

girls were subjected to sexual slavery’ throughout Freetown and the Western Area. >>*

The Prosecution has provided evidence that women and girls were captured by rebel

88 Ibid

**> Witness TF1-085, TT 7 April 2005, pp. 16-19.
*% See Kanu Motion, paras. 47-56.

1 Kanu Motion, para. 47.

92 Kanu Motion, para. 48.

593

See testimony of witness Zainab Bangura, TT 3 and 4 October 2005.

** Kanu Motion, para. 49.
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320.

Other
321.

322.

323.

324.

soldiers and brought to the State House.’”

Here they were forced to have sexual
intercourse with the soldiers.’®® This was part of a campaign which legitimized the
practice of depriving women of their liberty and forcing them to engage in acts of a

sexual nature.

The Prosecution submits that sexual slavery and sexual violence were committed, relying
on the evidence of Zainab Bangura.>®’ The Prosecution refers to paragraphs 25-55 above
and submits that a reasonable trier of fact could convict the Third Accused for sexual
slavery and other forms of sexual violence in Freetown and the Western Area on the basis

of his participation in a joint criminal enterprise.

The Defence submits that no evidence has been adduced throughout the Prosecution case
that the Third Accused bears any form of individual criminal responsibility as set out in
Article 6(1) of the Statute for the crime of sexual slavery or any other form of sexual
violence as set out in Article 2(g) of the Statute with respect to Kono District, Koinadugu

District, Bombali District and Port Loko District.

The Prosecution refutes the Defence submission in respect of the above Districts and
submits that the Prosecution has led sufficient evidence in respect of all such Districts for
a reasonable trier of fact to convict the Accused for the crime of sexual slavery and

sexual violence pursuant to Article 6(1) and Article 6(3) of the Statute.

In particular, with respect to Port Loko, in 1999 the Third Accused was present in
Masiaka where he held a position of high command. During this time in Masiaka, rape
and other forms of sexual violence and sexual slavery were perpetrated by rebel soldiers
against civilians. The rebels went to the surrounding villages raping women and selected
many women to be taken as captives. Once captured, these women were deprived of

their liberty and subjected to acts of sexual violence and rape.’”®

This provides evidence of the Third Accused’s responsibility for those acts included in

Counts 6-9 of the Indictment under Article 6(3).

** Witness TF1-334, TT 14 June 2005, p. 26 and 15 June 2005, p. 4.
*° Witness TF1-334, TT 14 June 2005, p. 26 and 15 June 2005, p. 4.
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See testimony of witness Zainab Bangura, TT 3 and 4 October 2005.

**® Witness TF1-085, TT 7 April 2005, p. 41.
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5.8

Furthermore, evidence was presented to the Trial Chamber that the Third Accused
expressly condemned a law formulated by another commander that the rebels should not
commit acts of sexual violence against civilians in the Port Loko District at that time.
The Third Accused was not only complicit in these acts, but also provided
encouragement to the perpetrators thereof. It is submitted that a reasonable trier of fact
could on the basis of the evidence convict the Third Accused under Article 6(1) of the
Statute.

COUNTS 8 AND 9: OTHER INHUMANE ACTS AND OUTRAGES ON PERSONAL DIGNITY>”?

All districts mentioned in the Indictment for Counts 8 and 9

326.

327.

328.

Other
329.

The Kanu Motion states that no evidence has been brought forward to support the
allegation that the Third Accused bears superior responsibility or participated in a joint

criminal enterprise with regard to Counts 8 and 9 of the Indictment.®®

The Prosecution refers to its legal submissions in respect of the Third Accused’s
participation in a joint criminal enterprise as set out in paragraphs 25-55 above and
submits that on this basis a reasonable trier of fact could convict the Third Accused in
relation to all districts mentioned in the indictment under Counts 8 (Other Inhumane

Acts) and 9 (Outrages upon Personal Dignity).

In particular, the Prosecution refers to evidence led with respect to Allen Town, Western
Area. As indicated, evidence has been led to suggest that the Third Accused was in
command of AFRC/RUF soldiers in the Allen Town area. Here, the evidence indicates,
that civilian women were bound, beaten — often to the point of unconsciousness and

raped.®!

The Kanu Motion states that no evidence has been brought forward regarding the crimes
of other inhumane acts as defined by Article 2(i) of the Statute, and outrages upon
personal dignity as defined by Article 3(e) in the context of sexual violence at the

following locations: ‘Superman Camp’, Kissi Town Camp, Tomendeh, Fokoiya,

599

See Kanu Motion, paras. 57-61.

%00 Kanu Motion, para. 58.
' Witness TF1-085, TT 7 April 2005, p. 19.
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330.

331.

332.

5.9

Wondedu, Tombodu or Kissi Town (all in the Kono District), Mandaha (Bombali
Dostrict) and the whole Kailahun District.

To the extent that issue is taken with respect to specific locations pleaded in the
Indictment, the Prosecution accepts that no evidence of sexual violence has been led with
respect to the following villages: Tomendeh, Fokoiya, Superman Camp/Kissi Town
Camp, Kissi Town or Tombodu (Kono District); Heremakono (Koinadugu District); or
Mandaha (Bombali District) However, the Prosecution submits that sexual violence is

fully addressed above under Counts 6-9 and relies upon its submissions in paragraphs

146-160, 223-242 and 292-325.

The Kanu Motion submits that there is no evidence, with respect to Kono District,
Koinadugu District, Bombali District and Kailahun District, of the criminal responsibility
of the Third Accused under Articles 6(1) and 6(3) with respect to Counts 8 and 9 of the

Indictment.®%?

Contrary to this assertion, the Prosecution submits that in Koinadugu District, Witness
TF1-209 was told by the Third Accused that he had been slitting the bellies of pregnant
women and that the witness, who had been raped, was lucky that her belly had not been
slit.°” There is evidence that in Bombali the Third Accused disregarded a law that the
rebels should not rape any civilians in the town®™ and in Freetown the Third Accused

%5 In relation to the remaining

amputated limbs and ordered others to do the same.
districts, the Prosecution relies upon the evidence of the joint criminal enterprise set out

above in paragraphs 25-55.

COUNTS 10 AND 11: VIOLENCE TO LIFE, HEALTH AND PHYSICAL OR MENTAL WELL-
BEING OF PERSONS, IN PARTICULAR MUTILATION AND OTHER INHUMANE ACTs®*

Kono District

333.

The Kanu Motion states that there is no evidence that the Third Accused was present in

Kaima/Kayima or Wondedu and, in any event, there is no evidence of his criminal

%92 Kanu Motion, para. 60.

°® Witness TF1-209, TT 7 July 2005, pp. 34-35.
°** Witness TF1-085, TT 7 April 2005, pp. 40-41.
% Witness TF1-334, TT 14 June 2005, pp. 68-70.

606

See Kanu Motion, para. 62-75.
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334.

335.

liability.®”” Regarding the other locations the Defence asserts that, according to the
evidence, the Third Accused was present, but not directly involved in the commission of
crimes. Furthermore, the Defence argues that no evidence has been adduced by the

Prosecution that the Third Accused bore any form of liability under Counts 10 and 11.5%®

Contrary to the Defence assertion, there is evidence of children being trained in Small
Boys Units and used to amputate people in Kono, in particular in Tombodu. The children
stayed with the various commanders.*”” There is evidence that the Third Accused failed

to prevent Savage from flogging civilians.®'

The Prosecution refers to its legal submissions in respect of the third Accused’s
participation in a joint criminal enterprise as is set out in paragraphs 25-55 and submits
that on this basis a reasonable trier of fact could convict the Third Accused for crimes in
the Kono District in respect of Counts 10 (Violence to Life, Health and Physical or
Mental Well-being, in particular Mutilation) and 11 (Other Inhumane Acts) of the

Indictment.

Kenema District

336.

337.

338.

The Kanu Motion denies that civilians were ill-treated — if at all — in the custody of the

AFRC/RUF.

Furthermore, the Defence argues that there is no evidence of the criminal liability of the

Third Accused.®'

The Prosecution refers to evidence adduced above at paragraphs 168-169 and its
submissions in respect of the Third Accused’s participation in a joint criminal enterprise
as set out in paragraphs 25-55 and submits that on this basis a reasonable trier of fact
could convict the Third Accused for crimes committed in Kenema District in respect of

Counts 10 and 11.

607
608

Kanu Motion, para. 62.
Kanu Motion, para. 63.

% Witness TF1-334, TT 20 May 2005, p. 6.
*1% Witness TF1-167, p. 10526; TF1-033, TT 11 July 2005, pp. 11-12.
¢! Kanu Motion, paras. 65 and 66.
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Koinadugu District

339.

340.

341.

The Kanu Motion makes general assertions as to a lack of evidence of the criminal

responsibility of the Third Accused.®'?

The Prosecution on the other hand submits that it has led evidence of ‘Acts of Violence’
in Koinadugu Town, where Witness TF1-209, after being raped, was told by Rebels that
she was lucky, because they slit bellies of pregnant women to see the gender of the baby.
The witness was told this by the Third Accused, ‘American’ and ‘Johnny’. The witness
testified that the three of them told her they were slitting the bellies of pregnant

Women.m

The Prosecution refers to its submissions in respect of the Third Accused’s participation
in a joint criminal enterprise as is set out in paragraphs 25-55 and submits that on this
basis a reasonable trier of fact could convict the Third Accused for crimes committed in

Koinadugu District in respect of Counts 10 and 11.

Bombali District

342.

343.

344.

The Kanu Motion argues that the Third Accused was not present in Lohondi, Malam and
Mamaka and, although present in Karina, did not participate in crimes of physical

614

violence.”™ It is also argued that there is no evidence of the superior responsibility of the

Third Accused.®?

The Prosecution submits that there is evidence that the Third Accused commanded troops

that moved through Karina amputating civilians.®'®

The Prosecution refers to its submissions in respect of the Third Accused’s participation
in a joint criminal enterprise as set out in paragraphs 25-55 above and submits that on this
basis a reasonable trier of fact could convict the Third Accused for crimes committed in

Bombali District in respect of Counts 10 and 11.

12 Kanu Motion, paras. 67-68.
°"* Witness TF1-209, TT 7 July 2005, pp. 34-35.

614
615
616

Kanu Motion, para. 69.
Kanu Motion, para. 70.
Witness TF1-167, TT 15 September 2005, p. 58; see also witness TF1-334, TT 23 May 2005, p. 71; witness TF1-

199, TT 6 October 2005, pp. 75-76.
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Freetown and the Western Area

345.

The Kanu Motion makes no submission with respect to Freetown and the Western Area.

The Prosecution therefore assumes that the Third Accused accepts the sufficiency of

evidence with respect thereto.

Port Loko District

346.

5.10

350.

351.

The Kanu Motion makes a general assertion as to a lack of evidence of the criminal

responsibility of the Third Accused.®'’

The Prosecution submits that there is evidence that the Third Accused commanded the
‘Gbinti Operation’ and ordered an immediate attack on the town.'®  Witness TF1-334

stated that he wrote “55 in town” to create fear that the NPFL fighters were amongst

them.®"”

In addition the Prosecution submits that there is evidence that the Third Accused was
present in Masiaka and that Rebels there cut two women with a blade and marked

AFRC/RUF on their bodies.®*°

The Prosecution refers to its legal submissions in respect of the Third Accused’s
participation in a joint criminal enterprise as is set out in paragraphs 25-55 and submits
that on this basis a reasonable trier of fact could convict the Third Accused for crimes

committed in Port Loko District in respect of Counts 10 and 11.

COUNT 12: USE OF CHILD SOLDIERS **!

The Kanu Motion argues that there is no evidence that the Third Accused “routinely”
conscripted children and that as “routinely” is an integral part of the Indictment, the
Prosecution has failed to prove this “element”. The Kanu Motion further asserts that there

is a clear distinction between training and participation in active hostilities.**

In relation to these matters the Prosecution submits that the use of an adjective on an

Indictment does not elevate it to the status of an element of the offence. Whether

617

Kanu Motion, paras. 71-72.

°'®* Witness TF1-334, TT 24 May 2005, p. 48.
" Witness TF1-334, TT 24 May 2005, p. 50.
2% Witness TF1-085, TT 7 April 2005, p. 43.
°21 See Kanu Motion, para. 76.

622

Kanu Motion, para. 76.
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352.

354.

5.11

conscriptions were “routinely” done goes to the degree of culpability rather than the
criminal liability of the Accused. Further, element (a) is disjunctive: it is proven by
showing either that the accused conscripted or enlisted one or more persons in an armed

force or group or used one or more persons to participate actively in hostilities.

The Prosecution submits that there is evidence that the Third Accused was in charge of
the training of children abducted from Karina at Camp Rosos. The boys, aged 10-12,
were shown how to handle and fire a weapon.®®® Furthermore, there is evidence that the

Third Accused had from 5 to 10 child combatants as commander at Benguema.624

The Prosecution refers to paragraphs 25-55 of its Response above with respect to the

participation of the Third Accused in a joint criminal enterprise.

On the basis of the evidence of the Third Accused’s participation in the joint criminal
enterprise and his position of superior authority, the Prosecution submits that a

reasonable trier of fact could convict the Accused under Count 12 of the Indictment.

COUNT 13: ABDUCTIONS AND FORCED LABOUR %%

Kenema District

355.

356.

357.

The Kanu Motion asserts that there is no evidence of the criminal responsibility of the
Third Accused for any crime committed in Kenema District. Furthermore, the Defence
states that the Third Accused was not present in Kenema during the whole Indictment

period %%
The Prosecution submits that there is evidence of abductions in Fadugu in Kenema.®*’

The Prosecution also refers to its legal submissions in respect of the Third Accused’s
participation in a joint criminal enterprise as is set out in paragraphs 25-55 and submits
that on this basis a reasonable trier of fact could convict the Third Accused for crimes
committed in Kenema District in respect of Count 13 (Abductions and Forced Labour) of

the Indictment.

°** Witness TF1-334, TT 24 May 2005, p. 24; TT 15 June 2005, p. 14; witness TF1-167, TT 15 September 2005, p.

64.

*** Witness TF1-227, TT 11 April 2005, pp. 16-23.
% See Kanu Motion, paras. 77-90.

% Kanu Motion, paras. 77 and 85.

*7 Witness TF1-199, TT 6 October 2005, pp. 77-80.
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Kono District

358. The Kanu Motion argues that there is no evidence of ‘domestic labour and mining’ at
Tombodu®*® and ‘enslavement’ at Tomendeh or Wondedu respectively.629 The Defence
further submits that there is no evidence of the criminal responsibility of the Third

Accused for this crime.®*

359. The Prosecution accepts that there is no evidence with respect to Tomendeh in Kono
District. With respect to Tombodu or Wondedu, Witness TF1-072 and his friend were
abducted near Gbaima. They were tied up and told that if they tried to escape they would
be shot. They were then forced to carry luggage to Tombodu. Along the way 2 more
civilians were captured and forced to carry luggage.”’’ At Tombodu one of the soldiers,
Small Mosquito, referred to the civilians as “slaves”.®* At Wendedu (spelled as
Wondedu in the Indictment) witness TF1-217 was threatened with death if he did not
allow his sister to be taken by Junta soldiers. She was put in a vehicle with 10 other
young girls who were not from Wendedu and they were driven away by the Junta

soldiers.®*’

360. The Prosecution submits that there is evidence that captured civilians, including men,

women and children were forced at gunpoint to work in the mines, especially in Kono

4 5

and Tongo.®** Civilians were also used to carry looted property.®®> The Prosecution
refers to its legal submissions in respect of the Third Accused’s participation in a joint
criminal enterprise as is set out in paragraphs 25-55 and submits that on this basis a
reasonable trier of fact could convict the Third Accused for crimes committed in Kono

District in respect of Count 13.

Koinadugu District
361. The Kanu Motion argues that there is no evidence of enslavement in Kamadugu,

Heremakono or Koinadugu Town. The Defence further submits that there is no evidence

%% Kanu Motion, para. 78.

¢ Kanu Motion, para. 79.

% Kanu Motion, para. 85.

" Witness TE1-072, TT I July 2005, pp. 8-11.

" Witness TF1-072, TT 1 July 2005, p. 13.

% Witness TF1-217, TT 17 October 2005, pp. 10-11.

** Witness TF1-334, TT 17 May 2005, pp. 52-53; TF1-045, TT 19 July 2005, pp. 48, 49, 51, 52.
° Witness TF1-074, TT 5 July 2005, p. 13.
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of the criminal responsibility of the Third Accused in Koinadugu Town.®

362. The Prosecution accepts that there is no evidence with respect to Kamadugu and
Heremakono in Koinadugu District. In Koinadugu Town, about 100 civilians who had

been abducted during the attacks on Mongo and Kabala wée trained to handle

6 7
weapons. 37

363.  The Prosecution refers to its submissions in respect of the Third Accused’s participation
in a joint criminal enterprise as is set out in paragraphs 25-55 and submits that on this
basis a reasonable trier of fact could convict the Third Accused for crimes committed in

Koinadugu District in respect of Count 13.

Bombali District
364. The Kanu Motion makes no submission with respect to this crime base. Accordingly the
Prosecution assumes that the Third Accused accepts that there is sufficient evidence

against him with respect to Bombali District.

Kailahun District
365.  The Kanu Motion asserts that there is no evidence of the criminal responsibility of the

Third Accused for this location.®*®

366.

367. The Prosecution refers to its legal submissions in respect of the Third Accused’s

participation in a joint criminal enterprise as is set out in paragraphs 25-55 and submits

that on this basis a reasonable trier of fact could convict the Third Accused for crimes

committed in Kailahun District in respect of Count 13.

Freetown and the Western Area
368. The Prosecution accepts the Defence assertion that there is no evidence with respect to

Peacock Farm but contests the general assertion that there is no evidence of superior

53¢ K anu Motion, para. 80 and 85.

537 Witness TF1-184, TT 29 September 2005, p. 33.
938 K anu Motion, para. 81.
839 Witness TF1-113, TT 18 July 2005, pp. 70, 86.
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369.

370.

respensibility or of participation in a joint criminal enterprise in relation to the Third

. . . 40
Accused in this location.®

Contrary to the Defence assertion, there is evidence that the Third Accused was in.

command of the Allen Town area where captured civilians ‘Arried ammunition.**!
Furthermore, there is evidence that the Third Accused was dt Benguema as the High
Commander and that he called a muster parade for captured civilians, ordering them to
destroy a bridge at MacDonald. Other civilians were forced to do domestic work %%
There is also evidence that the Third Accused was present when the First Accused
ordered the abduction of civilians from Freetown. The order was carried out and the
civilians carried loads and performed domestic tasks.°*® The Third Accused was present

when civilians were brought to the mental home.**

The Prosecution refers to its legal submissions in respect of the Third Accused’s
participation in a joint criminal enterprise as is set out in paragraphs 25-55 and submits
that on this basis a reasonable trier of fact could convict the Third Accused for crimes
committed in Freetown District in respect of Count 13 and also by virtue of his position

as a commander pursuant to Article 6(3) of the Statute.

Port Loko District

371.

8]
~]

(O8]

The Kanu Motion states that there is no evidence of enslavement in this District in or

around February 1999.°* Furthermore, the Defence generally asserts that there is no
evidence of the criminal responsibility of the Third Accused for this crime.5*

The Prosecution submits that there is evidence that the Third Accused ordered a group of
civilians to walk to Sumbuya in Port Loko District. They walked in a line with a rebel in

front of and behind each civilian.®*’

The Prosecution refers to its legal submissions in respect of the Third Accused’s

640

Kanu Motion, para. 85.

%! Witness TF1-085, TT 7 April 2005, pp. 17-18.

2 Witness TF1-227, TT 11 April 2005, pp. 8-13.

5 Witness TF1-334, TT 14 June 2005, pp. 63-64, 120.
** Witness TF1-334, TT 16 June 2005, p. 101.

845 Kanu Motion, para. 83.

%46 Kanu Motion, para. 85.

*7 Witness TF1-282, TT 13 April 2005, pp. 14-15; g D
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participation in a joint criminal enterprise as is set out in paragraphs 25-55 and submits
that on this basis a reasonable trier of fact could convict the Third Accused for crimes
committed in Freetown and the Western Area in respect of Count 13 and also by virtue of

his position as a commander pursuant to Article 6(3) of the Statute.

All districts mentioned in the Indictment for Count 13
374.  The Defence alleges that no evidence has been brought forward supporting the indicted
allegation that the Third Accused had either superior authority or was involved in a joint

criminal enterprise with regard to the crime of enslavement.

375. The Prosecution refutes the above allegation of the Defence and submits that based on the
evidence (see paragraphs 179-181 and 260-261 above) a reasonable trier of fact could
convict the accused of enslavement for all indicted districts on the basis of his
participation in a joint criminal enterprise as well as on the basis of his position of

superior authority pursuant to Article 6(3) of the Statute.

5.12 COUNT 14: LOOTING AND BURNING®*®

Bo District
376. The Prosecution agrees with the Defence that it has not led evidence with respect to the

villages of Telu, Sembehun and Mamboma.

377. The Kanu Motion also asserts a lack of evidence as to the criminal liability of the Third

9
Accused.®

378.  The Prosecution refers to the evidence (see paragraph 188) and its legal submissions in
respect of the Third Accused’s participation in a joint criminal enterprise as is set out in
paragraphs 25-55 and submits that on this basis a reasonable trier of fact could convict
the Third Accused for crimes committed in Bo District in respect of count 14 (Looting

and Burning) of the Indictment.

Koinadugu District
379.  The Prosecution agrees with the Defence that no evidence has been led with respect to

the villages of Heremakono and Kamadugu in Koinadugu District.

4 See Kanu Motion, paras. 91-98.

°* Kanu Motion, paras. 92 and 98.
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380.

381.

The Kanu Motion also asserts a lack of criminal responsibility for any crimes committed

in Koinadugu District.®™

The evidence establishes that burning of houses and the taking of property were part of
the modus operandi of attacks on civilians, which also included killing, abduction, sexual
violence and amputation. This occurred in many villages including Fadugu,”' Kabala,*
Yiffin®> and Kumala.®® Property was also looted from civilians. For example, rebels
who had captured her near Kabala took the rice and groundnut belonging to Witness TF1-
209.° There is evidence that Rebels burnt villages on the way to Bafodia®® and that

Kabala town was looted and burnt.®’ The Third Accused was present during most of the

above _attacks.658

Kono District

382.  The Prosecution agrees with the Defence that there is no evidence with respect to Foindu.

383. The Kanu Motion further asserts a lack of evidence of the criminal responsibility of the
Third Accused.®”

384. The Prosecution submits that there is evidence that Sewafe in Kono District was burnt
down in the presence of senior commanders. Koidu Town was also burnt down as were
the villages of Tombodu, Yengema, Bumpe, Jagbwema Fiama and Yomandu.®® There is
evidence that the Third Accused was present during the destruction of Gandorhun.®®'

Bombali District

385. The Kanu Motion makes no submission with respect to this crime base. Accordingly the

Prosecution assumes that the Third Accused accepts that there is sufficient evidence

against him with respect to this crime base.

650

Kanu Motion, para. 93 and 98.

! Witness TF1-199, TT 6 October 2005, pp. 77-80.

2 Witness TF1-199, TT 6 October 2005, pp. 86-88.

% Witness TF1-133, TT 7 July 2005, p. 82.

** Witness TF1-133, TT 7 July 2005, p. 81.

" Witness TF1-209, TT 7 July 2005, p. 36.

*>® Witness TF1-199, TT 6 October 2005, pp. 86-88.

" Witness TF1-147, TT 13 July 2005.

9% Witness TF1-334, TT 16 May — 22 June 2005; and Witness TF1-167, TT 15-21 September 2005.

059

Kanu Motion, paras. 95 and 98.

Y Witness TF1-334, TT 17 May 2005, p. 94 and TT 19 May 2005, pp. 17-18 and p.53 — see Exhibit P14.
! Witness TF1-114, TT 11 July 2005, pp. 11-12.
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Freetown and the Western Area
386. The Kanu Motion states that the Prosecution did not lead evidence of looting in Calaba

Town, Fbourah Bay, Upgun or Pademba Road.®®

v,
—.664 Furthermore, there is eVidence of looting in the

Presidential Office and Kingtom.*®

188. The Kanu Motion also asserts a lack of evidence of the criminal responsibility of the

Third Accused.®®

389.  Contrary to the Defence assertion, there is evidence that the Third Accused participated
in the burning of Calaba Town and reported back to the First Accused that this mission
had been accomplished.667 There is evidence that the Third Accused ordered the “war
candle” to be put on at the junction of State Avenue and Pademba Road where ECOMOG
was advancing, resulting in the burning of houses down Pademba Road.®® There is

evidence that the Third Accused was commander of the group sent to burn homes at Ross

Road.®®’ Finally, there is evidence that the Third Accused directly committed acts of

burning homes and property.670

390. Thére is also evidence of looting in Wellington,671 Kissy,®”* and Thunderhill.*”

- i e — — . e

82 K anu Motion, para. 97.

83 Witness TF1-169, TT 6 July 2005, pp. 46-47.

6% Witness TF1-334, TT 14 June 2005, pp. 66-78.

55 Witness TF1-334, TT 14 June 2005, p. 26, and p. 43.
8 Kanu Motion, paras. 97 and 98.

87 Witness TF1-334, TT 14 June 2005, p. 100.

5% Witness TF1-046, TT 10 October 2005, pp. 14-15.
5% Witness TF1-184, TT 27 September 2005, p. 75.
570 Witness TF1-167, TT 19 September 2005, p. 86.
7" Witness TF1-085, TT 6 April 2005, p. 62.

572 Witness TF1-084, TT 6 April 2003, pp. 38-39.

573 Witness TF1-083, TT 8 April 2003, p. 59.
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391.

392.

394.

Conclusion

The Prosecution submits that on the basis of all the evidence presented during its case, a
representative portion of which has been set out in the above submissions, a reasonable
trier of fact could be satisfied beyond reasonable doubt of the guilt of the First, Second
and Third Accused under all Counts of the Indictment. Rule 98 is not a vehicle through
which the Defence may be permitted to move to quash all Counts in the Indictment
through general allegations. The Prosecution reiterates that the Trial Chamber is not
called upon to undertake a detailed consideration and evaluation of the evidence at this
stage and submits that it has dispelled any doubt as to the sufficiency of the evidence with
respect to all of the issues raised by the Defence. The Prosecution has delineated the
manner in which the criminal liability against the three Accused is put, in general, and

with respect to each District specifically pleaded in the Indictment.

On the basis of the evidence, a reasonable trier of fact could conclude that each Accused
was a party to an orchestrated campaign extending systematically to diverse geographical
crime bases. It is open to a reasonable trier of fact to conclude that each of the jointly
charged Accused participated in the campaign to the full extent alleged in the Indictment.
Therefore, the Prosecution submits that the Trial Chamber should leave all of the alleged

modes of criminal liability open until the conclusion of the trial.

The villages pleaded in the Indictment in respect of which the Prosecution has not led
evidence are set out in table form in Annex A for the sake of convenience. The
Prosecution submits that it need not prove every particular as set out in the Indictment
and that it has led evidence with respect to each Count, as set out above, sufficient so that

a reasonable trier of fact could convict the three Accused in respect of each Count.

Accordingly, the Prosecution submits that the Defence Motions should be dismissed.
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Dated this 23" day of January 2006,

In Freetown,
Original signed
Christopher Staker
Deputy Prosecutor
Original signed Original signed
James C. Johnson Karim Agha
Chief of Prosecutions Senior Trial Attorney
Original signed Original signed
Nina Jergensen James Hodes
Senior Legal Adviser Trial Attorney
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Annex A

Villages and Locations pleaded in the Indictment in respect of which the Prosecution has

led no Evidence

Count | Paragraph of the | District Village
Indictment

3-5 43 Bo Telu
Sembehun
Mamboma

3-5 45 Kono Foindu
Willifeh
Biaya

3-5 47 Koinadugu Heremakono
Kumalu
Katombo
Kamadugu

3-5 48 Bombali Mafabu

3-5 50 Port Loko Tendakum

6-9 52 Kono Tomendeh
Fokoiya
Superman Camp
Kissi-town (Kissi Town)
Camp

6-9 53 Koinadugu Heremakono

10-11 61 Koinadugu Konkoba

10-11 62 Bombali Lohondi
Malama
Mamaka

13 68 Kono Tomendeh

13 69 Koinadugu Kamadugu
Heremakono

13 72 Freetown Peacock Farm

13 73 Port Loko Tendakum

14 75 Bo Telu
Sembehun
Mambonma

14 76 Koinadugu Heremakono
Kamadugu

14 77 Kono Foindu
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Annex B
Glossary

Akayesu Trial Judgement

Prosecutor v. Akayesu, ICTR-96-4-T, “Judgment”,
Trial Chamber, 2 September 1998

Aleksovski Appeal
Judgement

Prosecutor v. Aleksovski, 1T-95-14/1-A, “Judgement,”
Appeals Chamber, 24 March 2000

Bagosora Rule 98 Decision

Prosecutor v. Bagosora, ICTR-98-41-T, “Decision on
Motions for Judgement of Acquittal”, Trial Chamber,
2 February 2005

Blaskié Appeal Judgement

Prosecutor v Blaski¢, IT-95-14-A, “Judgement”,
Appeals Chamber, 29 July 2004

Blaski¢ Trial Judgement

Prosecutor v Blaski¢, 1T-95-14, “Judgement”, Trial
Chamber, 3 March 2000

Brdanin Trial Judgement

Prosecutor v. Brdanin, 1T-99-36-T, “Judgement”, Trial
Chamber, 1 September 2004

" Brima Motion

Prosecutor v. Brima, Kamara, Kanu, SCSL-04-16-T-
442, “Brima — Motion for Acquittal Pursuant to Rule
98”, 12 December 2005

Celebici Trial Judgement

Prosecutor v. Delali¢ et al. (Celebiéi case), 1T-96-21-
T, “Judgement”, Trial Chamber, 16 November 1998

Celebiéi Appeal Judgement

Prosecutor v. Delali¢ et al. (Celebici case), 1T-96-21-
A, “Judgement”, ), Appeals Chamber, 20 February
2001

Defence Motion

The Joint Defence Motion, Brima Motion, Kamara
Motion and Kanu Motion, collectively

Furundzija Appeal
Judgement

Prosecutor v. Anto Furundzija, 1T-95-17/1-A,
“Judgement”, Appeals Chamber, 21 July 2000

Gali¢ Trial Judgement

Prosecutor v Galié, 1T-98-29-T, “Judgement”, Trial
Chamber, 5 December 2003

HadzZihasanovié Rule 98bis

Prosecutor v. Hadzihasanovié¢ and Kubura, 1T-01-47-
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Decision

T. “Decision on Motions for Acquittal Pursuant to Rule
98 bis of the Rules of Procedure and Evidence,” Trial
Chamber, 27 September 2004

Halilovic Trial Judgement

Prosecutor v Halilovic, 1T-01-48-T, Judgement, Trial
Chamber, 16 November 2005

ICTY

International Criminal Tribunal for the Former
Yugoslavia

Jelisi¢ Appeal Judgement

Prosecutor v. Jelisi¢, 1T-95-10, “Judgement”, Appeals
Chamber, 5 July 2001

Joint Defence Motion

Prosecutor v. Brima, Kamara, Kanu, SCSL-04-16-T-
445, “Joint Legal Part Defence Motion for Judgement
of Acquittal under Rule 987, 13 November 2005

Kamara Motion

Prosecutor v. Brima, Kamara, Kanu, SCSL-04-16-T-
443, “Defence Motion for Judgment of Acquittal of the
Second Accused — Brima Bazzy Kamara”, 12
December 2005

Kanu Motion

Prosecutor v. Brima, Kamara, Kanu, SCSL-04-16-T-
444, “Kanu - Factual Part Defence Motion for
Judgement of Acquittal under Rule 987, 13 December
2005

Kayishema Trial Judgment

Prosecutor v. Kayishema and Ruzindana, ICTR-95-1-
T, “Judgment”, Trial Chamber, 21 May 1999

Krnojelac Appeal
Judgement

Prosecutor v. Milorad Krnojelac, 1T-97-25-A,
“Judgement”, Appeals Chamber, 17 September 2003

Krnojelac Trial Judgement

Prosecutor v. Krnojelac, IT-97-25, “Judgement”, Trial
Chamber, 15 March 2002

Krsti¢ Trial Judgement

Prosecutor v Krsti¢, 1T-98-33, “Judgement”, Trial
Chamber, 2 August 2001

Kunarac Appeal Judgment

Prosecutor v. Kunarac, 1T-96-23&23/1-A,
“Judgment”, Appeals Chamber, 12 June 2002

Kunarac Trial Judgement

Prosecutor v. Kunarac, 1T-96-23&23/1, “Judgement”,
Trial Chamber, 22 February 2001

Kvocka Trial Judgement

Prosecutor v. Kvocka, 1T-98-30/1-T, “Judgement”,
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Trial Chamber, 2 November 2001

Norman Rule 98 Decision

Prosecutor v. Norman, Fofana, Kondewa, SCSL-04-
14-473, “Decision on Motions for Judgment of
Acquittal pursuant to Rule 987, Trial Chamber, 21
October 2005

Semanza Judgment and
Sentence

Prosecutor v. Semanza, ICTR-97-20-T, “Judgment and
Sentence”, Trial Chamber, 15 May 2003

SBU

Small Boy Unit

Staki¢ Trial Judgement

Prosecutor v. Stakié, 1T-97-24-T, “Judgement,” Trial
Chamber, 31 July 2003

Tadi¢ Appeal Judgement

Prosecutor v. Tadié, IT-94-1-A, “Judgement”, Appeals
Chamber, 15 July 1999

Tadié Trial Judgment

Prosecutor v Tadié, 1T-94-1-T, “Opinion and
Judgment”, Trial Chamber, 7 May 1997

Vasiljevi¢ Appeal
Judgement

Prosecutor v. Vasiljevi¢, IT-98-32-A, “Judgement”,
Appeals Chamber, 25 February 2004
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