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FIRST RESPONDENT’S RESPONSE TO GROUNDS OF APPEAL

1. First Ground of Appeal

Error of law and or / fact due to the Trial Chamber’s erroneous interpretation of

the statutory rights of the accused persons as provided under Article 17 (4) (¢) and

(d) of the Statute of the Special Court. The Defence submits that the appealed

decision wrongfully denied the rights of the Accused persons to have Counsel of

their own choosing as provided in Article 17 (4) (d) of the Special Court Statute.

2. The First Respondent opposes the appeal. There is no absolute right to Counsel of
choice under Article 17 (4) (d) of the Special Court Statute. The Trial Chamber
correctly stated the law on this point.

3. Second Ground of Appeal

Error in law and / or fact due to the appealed decision’s denial of the Defence

request for an order to the acting Principal Defender to enter into a legal services

contract with Messrs. Metzger and Harris on the grounds the Trial Chamber has

no power to interfere with the law relating to privity of contract.

4, The ground of appeal is opposed. The Trial Chamber does not have power to
force parties to enter into a contract. The Trial Chamber only has power to order
parties to enter negotiations to enter into a contract and that the Principal
Defender conducts those negotiations within the powers granted to him under

legislation.

5. Third Ground of Appeal

Error in law and / or fact due to the ruling of the Trial Chamber that the Defence

request for an open and public hearing is an application for further relief in a
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Reply and that there has been no submission to support or explain this application

for a public hearing.

5. This ground of appeal is opposed. The right to a hearing in an open Court is not
absolute and reasons must be presented to the Trial Chamber as to why there
should be an open Court hearing and the appellants failed to do so. Further the
request for a public hearing was incorrectly pleaded and the Trial Chamber

therefore did not have the power to consider the application.

6. Fourth Ground of Appeal

Error in law and / or fact due to the Trial Chamber’s erroneous legal interpretation

of Rule 45 (E) of the Rules of Procedure and Evidence of the Special Court for

Sierra [eone to prohibit re-appointment of former Lead Counsel. The ruling in

this respect is entirely misplaced because the Original Motion was not a Rule 45

(E) application.

7. This ground of appeal is opposed. The majority decision of the Trial Chamber
correctly stated that the application was confusing and at no time was it argued by
the Appellants why the Trial Chamber should make an order under Rule 54 and
instead it argued the application of Rule 45.

8. Fifth Ground of Appeal

Error in law and / or fact due to the Trial Chamber’s treatment of the Original

Motion as an application for review of its earlier decision on Motion for

withdrawal by Messrs. Metzger and Harris.

The Defence is of the opinion that the Trial Chamber erred in law by not

considering the Original Motion as separate and distinct from the Motion of

Withdrawal of Counsel.
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11.

12.

13.

This ground of appeal is opposed. The majority decision of the Trial Chamber
correctly stated that the Motion was a “backdoor” attempt to review the original
order of the Trial Chamber in allowing Counsel to withdraw. It never was a

separate application from the Original Motion of Withdrawal of Counsel

Sixth Ground of Appeal

Error in law and / or fact due to the Trial Chamber’s decision that Counsel are

not eligible to be re-appointed since they are no longer on the list of qualified

Counsel required to be kept under Rule 45 (Q).

This ground of appeal is opposed. The majority decision of the Trial Chamber
correctly stated the fact that counsel were no longer on the list of qualified
Counsel and therefore could not order that they be re-appointed as Counsel.

Seventh Ground of Appeal

The Trial Chamber erred in law and / or fact due to its ruling that since there was

no determination of the issue of re-appointment of Counsel there are no grounds

for submitting that any Judge recuse him/herself.

This ground of appeal is opposed. The Justices of the majority decision acted
within their authority and there are no grounds upon which to seek that they

recuse themselves.
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FIRST RESPONDENT’S SUBMISSIONS IN SUPPORT OF OPPOSING THE
GROUNDS OF APPEAL OF THE APPELLANTS

14. The First Respondent opposes the first ground of appeal. There is no absolute

right to Counsel of choice under Article 17 (4) (d) of the Special Court Statute.

The Trial Chamber correctly stated the law on this point.

15. The First Respondent agrees with the decision of the majority of the Trial
Chamber on the Motion for the Re appointment of Counsel and, in particular,
paragraphs 41 to 47 as a correct statement of the law that there is no absolute right

to Counsel of their own choosing.'

16. It should also be pointed out that the Accused in their Original Motion” at
paragraph 21 stated “The Defence submits that even though it recognizes that
Article 17 (4) (d) cannot be construed as vesting in accused persons an absolute

right to be assigned counsel of their own choice ...”.

17. The Principal Defender must take into account Rule 45(C) of the Rules of
Procedure and Evidence of the Special Court for Sierra Leone (The Rules) which
requires the Principal Defender to provide qualified Counsel who will provide an
effective defence3 before deciding whether to accept a request by an accused for

Counsel.

18. The majority decision of the Trial Chamber, at paragraph 47 of the Decision on

the Re-Appointment of Counsel, restated the finding of the majority decision of

' Decision on the Extremely Urgent Confidential Motion for the Re-Appointment of Kevin Metzger and
Wilbert Harris as Lead Counsel for Alex Tamba Brima and Brima Bazzy Kamara and Decision on Cross
Motion by Deputy Principal Defender to Trial Chamber 11 for Clarification of its Oral Order of 12 May
2005.

? Extremely Urgent Confidential Motion for the Re-Appointment of Kevin Metzger and Wilbert Harris as
Lead Counsel for Alex Tamba Brima and Brima Bazzy Kamara Pursuant to Articles 17(4) (C) and 17(4)
(D) of the Statute of the Special Court for Sierra Leone and Rule 54 of the Rules of Procedure and
Evidence and the Inherent Jurisdiction of the Court.

® Rule 45 (C) “The Principal Defender shall, in providing an effective defence, maintain a list ...”
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19.

20.

21.

22.

the Trial Chamber of 12 May* on the application for withdrawal of Counsel that
“Lead Counsel with their present difficulties would not be capable of acting in the
best interests of their clients”. This is clearly a matter that would need to be taken
into consideration in the assignment of Counsel in the trial by the Principal
Defender, and that finding should be considered in deciding on the request of the

accused for Counsel of their choice.

In this case Counsel, Mr. Harris and Mr. Metzger, had both applied to withdraw
from the trial on the basis that they were not receiving full instructions from the
accused and that they had received unspecified threats. Based upon this
information the majority of the Trial Chamber allowed Counsel to withdraw from
the trial stating that Counsel were not able to represent their clients to the best of

their ability.’

In these circumstances the Principal Defender acted reasonably within his powers
under Rule 45 (C) of The Rules in refusing the request for the re-appointment of
Counsel by the accused, particularly where there were no new circumstances
which would override the observations of the Trial Chamber as to the ability of

Counsel to effectively defend the accused.

The comments apparently made by the accused, that they were now willing to
give full instructions, is not a matter that the Principal Defender could reasonably
accept as the accused had withdrawn instructions before and may do so again as
they wish. This is a matter which is out of the control of the Principal Defender

and as such these statements cannot be treated as reliable.

The accused have a remedy under Article 12 of the Directive on the Assignment

of Counsel if they were not happy with the decision of the Principal Defender.

* Decision on the Confidential Joint Defence Application for Withdrawal by Counsel for Brima and
Kamara and on the Request for Further representation by Counsel for Kanu.

* Paragraph 60 of the Decision on the Motion for Withdrawal by Counsel “We doubt that they would be
able to represent their clients to the best of their ability ...”
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This by implication recognizes that choice of Counsel by the accused may be

refused by the Principal Defender.

23. The second ground of appeal is opposed. The Trial Chamber does not have power

to force parties to enter into a contract. The Trial Chamber only has power to

order parties to enter negotiations to enter into a contract and that the Principal

Defender conducts those negotiations within the powers granted to him under

legislation.

24. It is submitted by the First Respondent that the Trial Chamber will have power to
review an administrative decision of the Registrar and, in this case, the Principal
Defender, as it affects the right to fair trial of the accused under Article 17 (4) (d)
of the Statute of the Special Court. The right must affect a real issue of the right to
a fair trial, such as in this case, the assignment of Counsel who can provide an

effective defence and not some issue vaguely connected to the right of fair trial.

25. However, that right of review is not absolute but founded in restrictive terms as
stated by Lord Brightman in Chief Constable of the North Wales Police v. Evans
[1982] 3 All ER 141 at154 (paragraph d) HL,

“Judicial review is concerned, not with the decision, but with the decision-
making process. Unless that restriction on the power of the court is observed,
the court will in my view, under the guise of preventing the abuse of power,

be guilty of usurping power”.

In other words the Trial Chamber cannot simply overrule the decision of the

Principal Defender because it disagrees with it.
26. The right of review must also give full authority to the Principal Defender’s

powers under the legislation and not be used as a means of overruling a decision

with which the parties or even the Trial Chamber disagree. As long as the
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Principal Defender acted reasonably within his powers, the Trial Chamber cannot

not interfere with the decision.

27. The Trial Chamber therefore can only direct the Principal Defender on the
decision making process and not direct the Principal Defender to enter into a
contract. The Trial Chamber cannot ignore or override all the matters the parties
must consider upon entering a contract, such as availability of counsel and
agreement on payment and all the other requirements under the Directive on the
Assignment of Counsel and the Contract Specifications document. To do so

would in effect be making the decision for the Principal Defender.

28. The Trial Chamber may direct the Principal Defender to enter negotiations for a
contract if it decides that the Principal Defender has acted outside his powers in
refusing to enter contractual negotiations with Counsel, but it cannot simply order

the Principal Defender to enter a contract.

29. The Appellants seek to rely on the case of Prosecutor v. Alex Tamba Brima, Case
No. SCSL-04-16-PT of 6 May 2004 as authority for the proposition that the Trial
Chamber can order the Principal Defender to enter into a contract. However that
was a case where a provisional agreement had been reached with Counsel to
represent an accused, but where the Principal Defender withdrew Counsel’s
appointment to represent the accused and required him to undergo a medical
review. The purpose of the medical review was to assess Counsel’s continuing
ability to represent the accused effectively. The Trial Chamber found that the
Principal Defender did not have power to order Counsel to undergo a medical

review and thus ordered that the Legal Services Contract be entered.

30. However, all the other considerations for the contract had been agreed to prior to
this dispute and the only issue left was the request for a medical review. Once the
Trial Chamber had found that the Principal Defender did not have that power to

request the medical review it in effect completed the contractual negotiations.
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31. If this factual analysis is compared to the factual situation in this current appeal
where there had been no contractual negotiations, the Brima case cannot be
considered as authority for a Trial Chamber to be able to order the Principal
Defender (or the Registrar) to enter a contract with those Counsel who were

seeking to be re-appointed.

32. It is also respectfully submitted that the Trial Chamber in the Brima case was
decided incorrectly, in that it did not recognize the discretion of the Principal

Defender provided for under Rule 45 (C) of The Rules, which states that,

“The Principal Defender shall, in providing an effective defence, maintain a
list of highly qualified criminal defence counsel, whom e believes are
appropriate (emphasis added) to act as duty counsel or to lead the defence of

an accused”.

33. The Rule then sets out conditions that must be met, and as in addition, some
additional conditions are set out in Article 13 under the Directive on the
Assignment of Counsel. But it is submitted that they are not exclusive conditions
and that Rule 45 (C) allows, within the lawful exercise of discretion by the
Principal Defender, other conditions to be applied. Conditions such as the state
health of Counsel must surely be considered by the Principal Defender even
though not stated specifically in The Rules and the Directive on the Assignment

of Counsel.

34. It is the First Respondent’s submission that the law in relation to the exercising of

a discretion is as stated in Halsbury Laws of England 4™ ed. Vol.1(1) under

Administrative Law. Paragraph 76 states;

“In some statutes, some or all of the relevant considerations may be express,

where the statute is silent or the express considerations are not exhaustive the

CASE NO. SCSL-2004-16-T 9



|4 6%71

courts will determine whether any particular consideration is relevant or
irrelevant to the exercise of the discretion by reference to the implied objects

of the statute”.

It is the First Respondent’s submission that the objective of The Rules and the
Directive on the Assignment of Counsel is to ensure that the accused receives an

“effective defence” as stated in the first line of Rule 45 (C)°.

35. By reference to the objective of the Rule, such matters as the reputation for
competence and integrity of Counsel, the state of health of Counsel, such that
Counsel can effectively defend the accused as was unfortunately evidenced with
the subsequent death of the Counsel who had refused the request for a medical
examination in the Brima Case, which resulted in disruption to the trial and to the
effective defence of the accused may be considered. Also to be considered is
whether Counsel have a security problem which would not enable Counsel to
effectively defend the accused and also might present a security problem for the
court and its personnel. All these matters are highly relevant considerations for
the Principal Defender in the exercise of his discretion of under Rule 45 (C), even
though not specifically mentioned in The Rules or the Directive on the

Assignment of Counsel.

36. It is respectfully submitted that the Trial Chamber in the Brima Case, did not
recognize the discretion the Principal Defender has under Rule 45 (C) and also
failed to consider the objective of Rule 45 (C) and the Directive on the
Assignment of Counsel in considering how the discretion of the Principal
Defender under the Rule should be applied (see paragraphs 84 to 99 of the
decision in the Brima Case). It is submitted therefore that The Trial Chamber
misapplied the law and made an error in determining that the Principal Defender

could not request a medical examination. As a result it exceeded its authority to

% Rule 45 (C) “The Principal Defender shall in providing an effective defence, maintain ...”

CASE NO. SCSL-2004-16-T 10



intervene in an administrative decision (see Evans Case) made by the Principal

Defender in directing the Principal Defender to enter a contract with Counsel.

37. In summary, it is the First Respondent’s submission that the Trial Chamber in the
Brima Case in deciding not to recognize the discretion of the Principal Defender
under Rule 45 (C) under which authority the Principal Defender lawfully acted,
incorrectly applied the law and therefore the decision should not stand as good
authority on the legal basis upon which a Trial Chamber can to intervene in an
administrative decision made by the Principal Defender on the assignment of

Counsel.

38. The third ground of appeal is opposed. The right to a hearing in an open Court is

not absolute and reasons must be presented to the Trial Chamber as to why there

should be an open Court hearing and the appellants failed to do so. Further the

request for a public hearing was incorrectly pleaded and the Trial Chamber

therefore did not have the power to consider the application.

39. The first point to be made is that the application to have the proceedings in open
Court was made in the Reply to the Response of the First Respondent and as such
gave no opportunity to the Respondent to reply. The decision of the majority of
Trial Chamber rightly took this point.’

40. It therefore follows that there was not a proper application for a hearing under

Rule 73 of The Rules for a hearing in open court.

7 Paragraph 25 of the Majority Decision on the Application for Re-Assignment of Counsel, “We again note
that Counsel have made an application for further relief in a Reply. We repeat what was stated by this Trial
Chamber in the Decision on the Joint Defence Motion on Disclosure of all Witness Statements, interview
Notes and Investigators’ Notes Pursuant to Rule 66 and / or 68 (4 May 2005); “This is a practice that must
be discouraged. A Reply is meant to answer matters raised by the other party in its Response, not to claim
additional relief to that sought in the Motion. Obviously the other party, having already filed a Response to
the Motion, has no way under the Rules to answer the new prayer, except to apply to the Trial Chamber for
leave to do so. In future, the Trail Chamber will not hear claims for additional relief contained in a Reply”.

CASE NO. SCSL-2004-16-T 11
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41. Tt was also pointed out in the majority decision of the Trial Chamber that there
were no arguments put forward to persuade the Trial Chamber to hold the hearing
in open Court and as such there was nothing before the Trial Chamber to

consider.

42. The Trial Chamber could have decided for itself to have a hearing in open Court
but chose not to in the exercise of its discretion. There are no arguments
submitted by the Appellants to suggest that the majority decision of the Trial

Chamber inappropriately exercised this discretion.

43. The fourth eround of appeal is opposed. The majority decision of the Trial

Chamber correctly stated that the application was confusing and at no time was it

argued by the Appellants why the Trial Chamber should make an order under

Rule 54 and instead it argued the application of Rule 45.

44. The Original Motion for Re-Assignment of Counsel itself was headed as an
application under Rule 54 but at no point in the Motion did the Appellants argue
the basis of the application under Rule 54 and how it should be applied. Instead
the Motion argued primarily the rights of the choosing of Counsel under Article
17 (4) (d) and assignment of Counsel under Article 45 of The Rules.

45. The majority decision of the Trial Chamber on the Motion for the Re-Assignment
of Counsel was therefore well within its rights to make the comment at paragraph
49 of the majority decision that “... it is unclear on what legal grounds this

application is made”.

46. If there was confusion, it was caused by the unclear pleading of the Appellants
and they cannot now complain that the Trial Chamber did not consider the basis
of their argument under Rule 54 of the Rules. The Trial Chamber cannot be asked
to “second guess” what the Appellants applications were in its Motion on the Re-

Assignment of Counsel.

CASE NO. SCSL-2004-16-T 12



[H 670

47. The fifth eround of appeal is opposed. The majority decision of the Trial Chamber

correctly stated that the Motion was a “backdoor” attempt to review the original

order of the Trial Chamber in allowing Counsel to withdraw. It never was a

separate application from the Original Motion of Withdrawal of Counsel

48. Tt is the submission of the First Respondent that the majority decision of the Trial
Chamber on the Motion for the Re-Assignment of Counsel at paragraph 50

correctly states;

“It appears that this application in reality is simply an application to reverse a
majority decision by the Trial Chamber on 12 May 2005 because in that
decisional relief prayed for was granted to Counsel. A decision upholding the
submissions made and granting the relief prayed for could hardly be

appealed.”

49. The Appellants argued in their Motion for Re-Assignment of Counsel that the
conditions upon which the order of 12 May by the Trial Chamber allowing
Counsel to withdraw had now changed. It was stated that Counsel were now (not
less than a few days after their application) not so concerned about those security
issues which they had raised in their application to the Trial Chamber for
withdrawal. However, they provided no evidence to support that alleged change
in circumstances They also indicated that the accused were now prepared to give

full instructions.

50. It can reasonably be concluded from the presentation of these arguments that this
application was focused entirely on the original application by Counsel to be
allowed to withdraw and a “back door” attempt to reverse the subsequent Order.
The Motion for the Re-Assignment of Counsel had nothing to do with any

separate application on the assignment of Counsel.

CASE NO. SCSL-2004-16-T 13
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51. It is the First Respondent’s submission that the Motion was simply an attempt to
reverse the order of the Trial Chamber of 12 May by means other than an appeal
against the majority decision of the Trial Chamber and that the Trial Chamber

correctly identified it as such.

52. The sixth ground of appeal is opposed. The majority decision of the Trial

Chamber correctly stated the fact that Counsel were no longer on the list of

qualified counsel and therefore could not order that they be re-appointed as

counsel.

53. The Trial Chamber by a majority decision made an order allowing Counsel, Mr.
Metzger and Mr. Harris, to withdraw from the trial. At that moment Counsel were

no longer contracted to represent the accused.

54 Counsel however remained on the List of Qualified Counsel and a decision was
taken subsequently by the Acting Registrar to remove both Counsel on the basis
of unresolved security concerns that had been raised by Counsel in their
application to withdraw. No attempt had been made by Counsel to seek the
assistance of the Registrar to deal with these security issues and, in fact, they had
indicated to the Trial Chamber that they did not wish to disclose the sources of the

threats.?

55. The Appellants filed a Motion for the Re-Assignment of Counsel but this was
neither an application to vary the Order of 12 May or to have it rescinded, nor was
it an appeal against the Order of 12 May. In those circumstances the Order of 12

May stands as a valid order upon which the Registrar can act.

® See paragraph 6 of Decision on the Confidential Joint Defence Application for Withdrawal by Counsel
for Brima and Kamara and on the Request for Further Representation by Counsel for Kanu. “Lead Counsel
say that these threats were communicated to both Counsel from different sources and that ‘due to the nature

s 2

of these threats Counsel do not wish to reveal the said sources’.
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56. The Registrar is entitled to act immediately upon his authority and discretion to
seek the removal of Counsel from the List of Qualified Counsel if their
appointment would raise concerns for the security of the court and the personnel
within it, particularly where those Counsel have refused to disclose the source of

threats which may affect the personal safety of all other court users.

57. The seventh ground of appeal is opposed. The Justices of the majority decision

acted within their authority and there are no grounds upon which to seek that they

recuse themselves.

58. The Registrar pursuant to his powers under Rule 33(B) of The Rules is entitled to;

«_..make oral or written representations to Chambers on any issue arising in
the context of a specific case which affects or may affect the discharge of such

functions, including that of implementing judicial decisions 2

The Rule by implication suggests that Chambers can make comments on the

matters raised by the Registrar with Chambers pursuant to this Rule.

59. The Registrar’s representations to Chambers in the case of the withdrawal of
Counsel, was to clarify and inform himself of the views of the Trial Chamber on
the order it made on 12 May and was pursuant to his powers under Rule 33(B).
He was not seeking to be directed by the Trial Chamber. The Trial Chamber is
entitled to express the view that Counsel who have withdrawn from the case

should not to be re-assigned, in compliance with an order to that effect made by

the Trial Chamber.

60. It is also submitted that courts have the power to intervene in matters affecting the
fair trial of the accused by virtue of Article 17 (4) (d) of the Statute of the Special
Court. The Trial Chamber in this matter was therefore well within its rights and,

indeed exercising its responsibilities, when it expressed its view on the attempt to
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have Counsel re-assigned in contravention of the order allowing the withdrawal of
Counsel. The Trial Chamber had already found that the Counsel who had been
allowed to withdraw were not in a position to properly defend the accused. It
would therefore be in the interests of the right to a fair trial for the accused that
the Trial Chamber indicated to the Registrar, following his representations
pursuant to Rule 33(B), that it would not accept a re-assignment of these Counsel
as specific findings had already been made on the ability of these Counsel to

properly defend the accused.

61. The Trial Chamber did not express a view on who, specifically, should be
appointed as Lead Counsel. The actions of the Trial Chamber in expressing its
view that the Counsel who withdrew should not be reappointed was in defence of
the right of fair trial of the accused which is within its inherent power and in
defence of the order it had made allowing Counsel to withdraw and, as such, no

perceived bias, or interference with the rights of the accused is evidenced.

62. The Registrar must make his own decision and at no stage did the Trial Chamber
direct that the Registrar should not re-assign Counsel. However, the Registrar
correctly observed that in the end the Trial Chamber must have a say if not the
final say, that is, in any proceedings brought in this matter, which did in fact
occur. The Registrar was entitled to take the comments of the Trial Chamber into
account when he made his decision to direct the Principal Defender not to re-

appoint Counsel, but that was his decision, not the Trial Chamber’s decision.

63. The Trial Chamber and the Registrar have acted within their statutory and
inherent powers and in these circumstances there can be no legal issues of ultra
vires, perceived judicial impropriety, potential bias and conflict of interest and the

potential compromise of fair and impartial conduct of the trial.

64. The appellants seek to rely on the minority opinion of Justice Sebutinde. The First

Respondent submits that it is inappropriate to rely on the decision of Justice

CASE NO. SCSL-2004-16-T 16
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Sebutinde. It is clear from the Decision on the Application for Leave to Appeal
filed on 5 August; specifically the attached comments of Justice Doherty, that
there is a considerable dispute as to the facts of what occurred in Chambers
between the Justices of the Trial Chamber that are relied upon in the minority
opinion of Justice Sebutinde. The situation faced by the litigants is that the factual
basis of Justice Sebutinde’s opinion are disputed by another Justice of the Trial
Chamber and those factual issues would need to be resolved before any
assessment of bias and the other matters raised by Justice Sebutinde could be

relied upon.
65. Tt is the submission of the First Respondent that in these circumstances it is not

possible for the Appellants, the Respondents or the Appeal Chamber to seek to

rely on the minority opinion of Justice Sebutinde.
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CONCLUSION

67. That the Appeals be dismissed and that Reliefs (ii) to (vi) be refused by the
Appeal Chamber.

Filed this 12" day of September 2005.

In Freetown

-Robin Vincent

First Respondent and Registrar
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135 Judicial Control Para 76

689, DC; Pepys v London Transport Executive [1975] 1 All ER 748, [1975] t WLR 234, CA; Crake v

Supplementary Benefits Commission [1982] 1 All ER 498.

24 See para 203 post; and TORT. But a civil action based entirely on the invalidity of an order may be
barred by the operation of a statutory time limit for calling in question its validity in a court: see
Smith v East Elloe RDC [1956) AC 736, [1956] T All ER 855, HL; Tutin v Northallerton RDC [1947]
WN 180; R v Secretary of State for the Environment, ex p Ostler {1977] QB 122, {1976] 3 All ER g0, CA;
and para 21 note 15§ ante.

75. Failure to act fairly. The exercise of a statutory power in circurmnstances

i which would have amounted to breach of contract or representation by the
decision-maker had he not acted as a public authority will be quashed as an abuse of
power, even where no improper purposc is pursued!. Discretion must be excrcised
fairly, not capriciously?.

1 See Re Preston [1985] AC 835, [1985] 2 All ER 327, HL; and see HT'V Ltd v Price Commission [1976)
ICR 170 at 185, 192, 195, CA; Laker Airways Ltd v Department of Trade[1977] QB 643 at 707, [1977] 2
All ER 182 at 194, CA, per Lord Denning MR (authority misuses its powers if it exercises them in
circumstances which work injustice or unfairness to the individual without any countervailing
benefit for the public); IRC v National Federation of Self-Employed and Small Businesses Ltd [1982] AC
617at 650, [1981] 2 AlER 93 at 111, HL, per Lord Scarman (cf 637, 1ot-102 per Lord Diplock); Rv
Secretary of State for the Home Department, ex p Khan [1985] 1 Al ER 40 at 52, {1984] 1t WLR 1337 at
1352, CA, per Dunn LJ (an unfair action can seldom be a reasonable one); Wheeler v Leicester City
Council [1985] AC 1054 at 1078, [1985] 2 AllER 1106 at 1111, HL, per Lord Roskill; and see para 76
note 4 post. Unfairness to third parties may amount to misuse of a power where fairness to such
third parties is « relevant consideration in the exercise of that power: R v Port Talbot Borough Council,
ex p Jones [1988] 2 All ER 207 at 214 per Nolan J. See further paras 81, 84, 188 post.

2 See Rooke’s Case (1598) 5 Co Rep 99b at 100 per Coke CJ; Rv Askew (1768) 4 Burr 2186 at 2189; Rv
Wilkes (1770) 4 Burr 2527 at 2539, HL, per Lord Mansfield CJ; Re Durham, ex p Merchant Banking Co
of London (1881) 16 ChD 623, CA, per Sir George Jessel MR; Gardner v Jay (1885) 29 ChD soat 58,
CA, per Bowen LJ; Sharp v Wakefield [1891] AC 173 at 179, HL, per Lord Halsbury LC. These dicta
are primarily concerned with the standards governing the exercise of judicial discretion by tribunals,
but are not exclusively confined to such a context. References in modern judgments to an implied
duty to ‘act fairly” are primarily concerned with procedural fairness (see para 85 post); but they must
also be understood to mean that a person or body vested with powers of decision affecting others
must not discriminate improperly or be animated by personai bas: see Breen v Amalgamated
Engineering Union {1971] 2 QB 175, [1971] 1 All ER 1148, CA; slvo see para 32 note 12 ante and
para 76 note 21 post.

76. Relevant and irrelevant considerations. A discretionary power must be
exercised for proper purposes which are consistent with the conferring statute’.
The exercise of such a power will be quashed where, on a proper construction of
the relevant statute, the decision-maker has failed to take account of relevant
considerations or has taken into account irrelevant considerations®. In some
statutes, some or all of the relevant considerations may be express3; where the
statute is silent or the express considerations are not exhaustive, the courts will
determine whether any particular consideration is relevant or irrelevant to the
exercise of the discretion by reference to the implied objects of the statute®.

In practice the scope of judicial review will vary according to the context. Ifa
very wide range of considerations needs to be taken into account by a minister
determining whether to take certain discretionary action on grounds of national
policy, the courts will seldom interfere at the instance of a person claiming to be
aggricved by the action taken unless the act has been vitiated by excess of powerin
the narrow sense, or non-compliance with procedural requirements, bad faith, or
the bona fide pursuit of an unauthorised purpose where the ambit of the power 1s
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