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A. INTRODUCTION

1. The Prosecutor submits this Supplemental Pre-Trial Brief in compliance with the
ORDER TO THE PROSECUTION TO FILE A SUPPLEMENTAL PRE-TRIAL
BRIEF dated 1 April 2004 as amended by the ORDER TO EXTEND THE TIME
FOR THE FILING OF THE PROSECUTION SUPPLEMENTAL PRE-TRIAL
BRIEF dated 2 April 2004.

2. Annexed to this Brief, in compliance with the order in paragraph 2.a., are two
charts detailing the testimonial and documentary evidence upon which the
Prosecution relies to establish the factual allegations set out in the indictment,
noted in this Supplemental Pre-Trial Brief and the Prosecution Pre-Trial Brief
dated 2 March 2004.

3. The section following immediately hereafter, in compliance with the order in
paragraph 2.b., elaborates upon the specific case against each individual accused,
with particular attention given to the alleged nexus between each accused and the

crimes alleged.

B. THE SPECIFIC CASE AGAINST EACH INDIVIDUAL ACCUSED

(a) GENERAL ISSUES

4. The case against each of the three accused is analyzed separately below. Each
analysis is to be read in conjunction with the general issues raised in this

subsection.

5. In relation to all counts of the indictment alleged against each accused, it is the
prosecution theory of the case that Samuel Hinga Norman, Moinina Fofana and
Allieu Kondewa individually or in concert with each other, and/or other superiors

in the CDF forces, exercised authority, command and control over all subordinate
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members of the CDF (refer to paragraph 18 of the indictment filed 5 February
2004).

The prosecution alleges that Samuel Hinga Norman, Moinina Fofana and Allieu
Kondewa shared a common plan, purpose or design, a joint criminal enterprise,
the purpose of which was to use any means necessary to defeat the RUF/AFRC
forces and to gain and exercise control over the territory of Sierra Leone. This
included gaining complete control over the population of Sierra Leone and the
complete elimination of the RUF/AFRC, its supporters, sympathizers, and anyone
who did not actively resist the RUF/AFRC occupation of Sierra Leone. (refer to
paragraph 19 of the indictment filed 5 February 2004).

It is the prosecution theory of the case that, in addition to the modes of liability
expressly referred to in Article 6.1, of the Statute of the Special Court of Sierra
Leone each of the accused is criminally responsible due to their position and the
form of their participation in the joint criminal enterprise. It should be noted that
often a single act imputes liability both via an express mode under article 6.1 and
also as a form of participation in the joint criminal enterprise. The modes of

participation for each accused in the joint criminal enterprise include:

a. the use of radio communications to coordinate troop and supply
movements, and offer status reports;

b. attendance and participation in CDF leadership and War Council
meetings;

the coordination or direction of various CDF troop movements;

d. the coordination or direction of various CDF weapons and supply
distribution;

€. the organization of CDF recruitment, initiation and training;

f. the organization of financial and resource support;

g. the organization and/or participation in the initiation processes employed
and;
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h. any action of an accused which furthered the joint criminal enterprise.

Accordingly, the prosecution theory of the case is that each accused is criminally

responsible for the acts and omissions of each of their participating counterparts.

In the case analysis against each of the accused that follows, some of the
evidence arising from witness testimony has been identified by count and District.
It is the prosecution theory of the case that this evidence is corroborated by the
evidence contained within documents referred to in Annex B. Reference to these
documents and the corroborative and further evidence contained therein has not
been repeated in the analysis of the counts by District. However, the Prosecution
expressly relies upon this material as part of its case. It likewise should be noted
that Annex A (testimonial evidence) does not contain the names of expert or
overview witnesses the prosecution intends to call in support of its case. It is
respectfully suggested the required procedures as they regard these witnesses will
be followed when arrangements for their appearances have been finalized and in

all instances in accord with Rule 94 bis Rules of Procedure and Evidence.

(b) MOININA FOFANA

General

10.

At all times relevant to the Indictment, Moinina Fofana was the National Director
of War of the Civil Defense Forces (CDF). In this position he had direct
responsibility for implementing the policies and strategies employed in the
prosecution of the war. Further, as National Director of War, he liaised with field
commanders, supervised and monitored operations and oversaw the performance
of the CDF forces in the field. In the pursuit of accomplishing these tasks he both
issued orders and received reports about operations from subordinate commanders
to whom he provided logistics including arms and ammunition (refer to paragraph

15 of the indictment filed 5 February 2004).



11.

The prosecution imputes guilt to Moinina Fofana in relation to each count of the
indictment pursuant to Article 6.1 of the Statute. Under this theory of culpability,
Moinina Fofana bears individual criminal responsibility for all of those crimes he
planned, instigated, ordered, committed or in whose planning, preparation or
execution he otherwise aided and abetted. This theory of liability likewise
inculpates Fofana for those criminal acts which were perpetrated as a part of a
joint criminal enterprise in which he participated or were a reasonably foreseeable
consequence of the joint criminal enterprise in which he participated (refer to
paragraph 20 of the indictment). Additionally, or alternatively, the prosecution
submits that Moinina Fofana is guilty pursuant to Article 6.3 of the Statute for the
criminal acts of his subordinates. This theory of liability is predicated on the fact
that he knew or had reason to know that the subordinate was about to commit
such acts or had done so and despite this knowledge, he failed to take necessary
and reasonable measures to prevent such acts or to punish the perpetrators thereof

(refer to paragraph 21 of the indictment).

Count 1-2: Unlawful Killings

12.  The prosecution will adduce evidence that victims of CDF war actions were
routinely shot, hacked to death and burned to death (refer to paragraph 25 of the
indictment).

TONGO FIELD

13.  Between about 1 November 1997 and about 30 April 1998, at or near Tongo

Field, and at or near the towns of Lalehun, Kamboma, Konia, Talama, Panguma
and Sembehun, the CDF attacked and unlawfully killed an unknown number of
captured enemy combatants as well as civilians including Chief Aruna Konuwa,

Chief Brima Conteh, and one Mohammed Mansaray alias “Joskie”.
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The evidence will demonstrate, inter alia, that:

a.

on or about January 14, 1998, the CDF attacked Tongo Field; that the
CDF detained civilians; that those considered to be collaborators,
identified by tribe or otherwise, were systematically and brutally killed,;
that this attack was led by field commanders subordinate to Moinina
Fofana;

on or about January 1998, the CDF arrested at gunpoint civilians fleeing
Tongo; that at Talama, the civilians were made to sit on the ground and
were screened according to the tribes of which they were members; that on
the instructions of a CDF commander those civilians set aside were
unlawfully killed;

on or about January 29, 1998, civilians fleeing Tongo for Kenema saw
dozens of corpses on the roads leading from the town and in the bush

following the CDF onslaught.

Article 6.1 Responsibility

15.

It is the prosecution theory of the case that the planning, instigation, ordering or

committing of unlawful civilian killings during the attacks in Tongo, or the aiding

and abetting thereof, or that resulted from the common plan to use any means

necessary to defeat the RUF/AFRC forces and to gain and exercise control over

the territory of Sierra Leone, can be reasonably inferred from, inter alia:

a.

the overall conduct of the CDF, not limited to one district, which engaged
in the widespread killing of civilians as part of a campaign of terror and
collective punishment;

the fact that on or about January 14, 1998 the CDF captured and, over the
next two weeks, held the town of Tongo; that during that period of time
widespread atrocities occurred against those alleged to have supported the
AFRC/RUF including unlawful killings and physical violence;

the fact that Samuel Hinga Norman made statements to members of the

CDF command structure, including Moinina Fofana, to the effect that the
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civilians found in Tongo at the time of the battle were to be regarded as
the enemy and should be treated as such;

d. the fact that Samuel Hinga Norman made a public announcement ordering
all civilians to leave Tongo and that anyone found in the town by CDF

forces would be regarded as the enemy.

16.  Itis the prosecution theory of the case that the planning, instigation, ordering or
committing of unlawful killings by Moinina Fofana, or his aiding and abetting
thereof, or that resulted from the participation of Moinina Fofana in the common
plan can be reasonably inferred from, inter alia, the fact that during the relevant

period of time:

a. he was the National Director of War of the CDF;

b. he was a member of the War Council,

C. he was a Battlefield Commander, 17™ Battalion;

d. he was responsible for sending ammunition to the CDF in the field;

e. he was physically present and participated in the planning for the attack on
Tongo.

17.  TItis further the prosecution theory of the case that the unlawful civilian killings
were a foreseeable risk of the common plan to use any means necessary to defeat
the RUF/AFRC forces and to gain and exercise control over the territory of Sierra

Leone, willingly taken by Moinina Fofana.

Article 6.3 Responsibility

18. It is the prosecution theory of the case that Moinina Fofana held, individually or
in concert with other CDF superiors, a position superior to the CDF subordinates
engaged in the unlawful killings and had effective control over those

subordinates.
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20.

It is the prosecution theory of the case that the fact that Moinina Fofana knew or

should have known that the unlawful killings were about to be committed can be

reasonably inferred from, inter alia:

a. his position of authority within the CDF;

b. the fact that he was a member of the War Council;

c. the fact that he was physically present and participated in the planning of
attacks and was in receipt of reports about these attacks;

d. the announced position of the CDF with respect to civilians, in particular
those civilians in Tongo;

e. the fact that during the relevant times in the indictment, Moinina Fofana
was in regular communication with Samuel Hinga Norman;

f the fact that during the relevant times in the indictment he provided
logistical support to the CDF in the field;

g the fact that he received regular status reports of war operations and

frequently visited the CDF bases in and around Tongo.

It is further the prosecution theory of the case that given all of these matters it can
be reasonably inferred that Moinina Fofana failed to take necessary and
reasonable measures to prevent the unlawful killings or to punish the perpetrators

thereof.

KENEMA DISTRICT

21.

22.

On or about February 15, 1998, at or near the District Headquarters town of
Kenema and at the nearby locations of SS Camp, and Blama, the CDF unlawfully
killed an unknown number of civilians including one Kosia of Sumaila Street,

Kenema, as well as captured enemy combatants.

On or about February 15, 1998, at or near Kenema, the CDF unlawfully killed an
unknown number of Sierra Leonean Police Officers including Sgt. Fosonah,

Momoh Samura and Cpl. Fandai and others.
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The evidence will demonstrate, inter alia, that:

a. the CDF launched an attack on Kenema Town on or about February 15,
1998, upon the directives and instructions of the CDF high command, of
which Moinina Fofana was an integral member, and that an unknown
number of civilians were killed;

b. the CDF did not take prisoners of war, i.e., whether rebels, soldiers or

enemy combatants, they were summarily executed,;

c. the CDF killed at least 5 civilians during the Kenema attack;

d. the CDF Killed at least 3 Sierra Leone Police officers during the Kenema
attack;

e. SS camp, taken when Kenema was taken, was used by the CDF as a place

where captured rebels, soldiers and collaborators were killed.

Article 6.1 Responsibility

24.

25.

It is the prosecution theory of the case that the planning, instigation, ordering or
committing of unlawful civilian killings during the attacks in Kenema, or the
aiding and abetting thereof, or that resulted from the common plan to use any
means necessary to defeat the RUF/AFRC forces and to gain and exercise control
over the territory of Sierra Leone, can be reasonably inferred from, inter alia:

a. the overall conduct of the CDF, not limited to one district, which engaged
in the widespread killing of civilians as part of a campaign of terror and
collective punishment;

b. the fact that a systematic attack, specifically directed toward police
officers occurred,

c. the fact that during the relevant time the CDF, responding to inquires,
answered that Samuel Hinga Norman had ordered that police officers in

general were to be treated as the enemy.

It is the prosecution theory of the case that the planning, instigation, ordering or
committing of unlawful civilian killings during the attacks in Kenema, by

Moinina Fofana, or his aiding and abetting thereof, or that resulted from the
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participation of Moinina Fofana in the common plan can be reasonably inferred

from, inter alia, the fact that during the relevant period of time:

a. he was the National Director of War of the CDF;

b. he was a member of the War Council;

c. he was a Battlefield Commander, 17™ Battalion;

d. he was responsible for sending ammunition to the CDF in the field;

e. he was physically present in war planning meetings and at the issuing of
directives and commands to the CDF.

f. he was regularly present in Kenema district at times relevant to the
indictment;

g. he ordered the CDF group called ‘Born Naked’ to attack Kenema Town,
kill all captured rebels and collaborators and seize or burn their houses;

h. he frequently visited SS Camp, a location in Kenema used by the CDF for

the killing of captured rebels, collaborators and as a detention facility;

It is further the prosecution theory of the case that the unlawful civilian killings
were a foreseeable risk of the common plan to use any means necessary to defeat
the RUF/AFRC forces and to gain and exercise control over the territory of Sierra

Leone, willingly taken by Moinina Fofana.

It is the prosecution theory of the case that Moinina Fofana held a position,
individually or in concert with other CDF superiors, superior to that of CDF

subordinates engaged in the unlawful killings and that he had effective control

26.
Article 6.3 Responsibility
27.
over those subordinates.
28.

It is the prosecution theory of the case that the fact that Moinina Fofana knew or
should have known that the unlawful killings were about to be committed can be
reasonably inferred from, inter alia:

a. his position of authority within the CDF;

b. that he was a member of the War Council;

10
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c. that he was physically present and participated in the planning of attacks
and was in receipt of reports about these attacks;

d. the announced position of the CDF with respect to civilians;

e. the fact that during the relevant times in the indictment, Moinina Fofana
was in regular communication with Samuel Hinga Norman;

f the fact that during the relevant times in the indictment he provided
logistical support to the CDF in the field.

g the fact that he received regular status reports of war operations and
frequently visited the CDF bases in and around Kenema Town;

h. the fact that he regularly received reports of police officers being targeted

and took no action in relation to such reports.

It is further the prosecution theory of the case that given all of these matters it can
be reasonably inferred that Moinina Fofana failed to take necessary and
reasonable measures to prevent the unlawful killings or to punish the perpetrators

thereof.

BO DISTRICT

30.

31.

At various times in January and February 1998, in locations in Bo District
including the District Headquaters town of Bo, Kebi Town, Koribundo, Kpeyama,
Fengehun and Mongere, the CDF unlawfully killed both captured enemy
combatants and an unknown number of civilians including a man called Kafala
Ambrose Kortu and one Abema, a CDF combatant, who was killed for refusing to

operate as ordered by CDF superior commanders.

The evidence will demonstrate, inter alia, that:

a. at a meeting and in the presence of Moinina Fofana, commands and orders
were given for the attack on Koribundo in the Bo District and that such
orders included instructions that ‘no living thing’ was to be spared in the

attack;

11



Bo District was under the control of the CDF for extended periods of time
during the conflict;

the CDF launched an attack on Koribundo on multiple occasions until it
was taken on or about the 13™ and 14™ of February 1998;

the CDF was present in Bo District Between about January and February
1998;

an unknown number of civilians were killed that were non members of

any armed faction.

Article 6.1 Responsibility

32.

33.

It is the prosecution theory of the case that the planning, instigation, ordering or

committing of unlawful civilian killings during the attacks in Bo, or the aiding

and abetting thereof, or that resulted from the common plan to use any means

necessary to defeat the RUF/AFRC forces and to gain and exercise control over

the territory of Sierra Leone, can be reasonably inferred from, inter alia:

a.

the fact the CDF held the town of Bo intermittently over an extended
period of time and set up a command headquarters there;

the overall conduct of the CDF, not limited to one district, which

engaged in the widespread killing of civilians as part of a campaign of
terror and collective punishment;

the fact that Moinina Fofana in the presence of Samuel Hinga Norman and
Allieu Kondewa accosted a CDF commander of inferior rank, and rebuked
him for failing to kill, as ordered, one Sheku Gbao, a captured enemy

combatant.

It is the prosecution theory of the case that the planning, instigation, ordering or

committing of unlawful killings by Moinina Fofana, or his aiding and abetting

thereof, or that resulted from the participation of Moinina Fofana in the common

plan can be reasonably inferred from, inter alia, the fact that Moinina Fofana was:

a.

b.

National Director of War of the CDF;

a member of the War Council;

12
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a Battlefield Commander, 17™ Battalion;

d. responsible for sending ammunition to the CDF in the field;

€. physically present in war planning meetings and at the issuing of
directives and commands to the CDF;

f. the authority that set up a command post headquarters at 42 Mahi Boima
Road to oversee and direct the war operations;

g. physically present at a scene when one civilian was severely beaten by the
CDF of the 19" Battalion;

h. physically present and participated in a meeting addressed by Samuel
Hinga Norman at Dassamu village, wherein it was agreed that all civilians
living in Kebe were collaborators and should be killed and their houses
burnt;

1. the authority who gave instructions for a checkpoint to be erected at Jebma
Town, where civilians were separated by tribes following which the
Temnes were taken to the forest and killed;

j- the authority, along with Samuel Hinga Norman, who gave direct
instructions to the Death Squad for the Taiarna Operation in 1997 at which
the Death Squad carried out atrocities resulting in a heavy toll of civilian

casualties.

34.  Itis further the prosecution theory of the case that the unlawful civilian killings
were a foreseeable risk of the common plan to use any means necessary to defeat
the RUF/AFRC forces and to gain and exercise control over the territory of Sierra

Leone, willingly taken by Moinina Fofana.

Article 6.3 Responsibility

35. It is the prosecution theory of the case that Moinina Fofana held a position
individually or in concert with other CDF superiors, superior to the CDF
subordinates engaged in the unlawful killings and that he had effective control

over those subordinates.

13
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It is the prosecution theory of the case that the fact that Moinina Fofana knew or

should have known that the unlawful killings were about to be committed can be

reasonably inferred from, inter alia:

his position of authority within the CDF;

that he was a member of the War Council;

the announced position of the CDF with respect to civilians, in particular
those civilians in Bo District;

the fact that he was in charge of CDF activity in the Bo District;

the fact that the commanders put in place at the checkpoints around Bo
were appointed by Fofana;

the fact that the killings at these checkpoints were reported to Moinina
Fofana;

the fact that during the relevant times in the indictment, Moinina Fofana
was in regular communication with Samuel Hinga Norman,;

the fact that during the relevant times in the indictment he provided
logistical support to the CDF in the field.

the fact that he received regular status reports of war operations;

the fact that reports of CDF atrocities were brought to his knowledge with

no action taken.

It is further the prosecution theory of the case that given all of these matters it can

be reasonably inferred that Moinina Fofana failed to take necessary and

reasonable measures to prevent the unlawful killings or to punish the perpetrators

thereof given that:

a.

after the CDF captured Bo (on or about March 15", 1998) checkpoints
were set up by the CDF to screen the collaborators from the civilians as
they fled the town;

Fofana knew killings took place at these checkpoints but no preventative

action was taken;

at the time, Fofana had an office on Mahi Boima Rd. in Bo;

14
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many meetings were held over the fact of CDF atrocities in which Fofana
was present and informed of such conduct;

all atrocities occurring in Bo were reported to Fofana.

MOYAMBA DISTRICT

38.

39.

Between about October 1997 and December 1999 in locations in Moyamba

District, including Sembehun, Taiama, Bylago, Ribbi and Gbagbantoke, the CDF

unlawfully killed an unknown number of civilians, including one Mr. Thomas,

former Treasury Clerk, as well as Abubakarr “Waka” Bangura, businessman in

addition to a number of captured enemy combatants.

The evidence will demonstrate, inter alia, that:

a.

between about October 1997 and December 1999, the CDF attacked or
conducted armed operations in the Moyamba District, to include the towns
of Sembehun and Gbangbatoke; that as a result of those actions the CDF
continued to identify suspected “collaborators™ and others suspected not to
be supportive of the CDF and their activities and unlawfully killed an
unknown number of civilians;

the CDF administrative structure was set up for Moyamba governance
under the command of one Gobeh assisted by Kinnie Torma, that it was
the case that Gobeh was directly answerable to Moinina Fofana,

during the CDF reign, the CDF unlawfully killed an unknown number of
civilians, including one Mr. Thomas, a former Treasury Clerk of the
Native Administration whose head was cut off, put on a stick and
displayed throughout the town as a warning to the residents as to their fate
should they not support the CDF or should they not provide active
resistance to the AFRC/RUF;

on or about January 26, 1998, the CDF ambushed a convoy of soldiers and
civilians at Moyamba Junction resulting in a highway battle that killed a

number of civilians.

15



Article 6.1 Responsibility

40.

41.

42,

It is the prosecution theory of the case that the planning, instigation, ordering or
committing of unlawful civilian killings during the attacks in Moyamba, or the
aiding and abetting thereof, or that resulted from the common plan to use any
means necessary to defeat the RUF/AFRC forces and to gain and exercise control
over the territory of Sierra Leone, can be reasonably inferred from, inter alia:

a. the overall conduct of the CDF, not limited to any one district, which
engaged in the widespread killing of civilians as part of a campaign of
terror and collective punishment;

b. the fact that Moinina Fofana held meetings in Moyamba Town and
admonished the residents that the CDF had taken over the town and that
the CDF was now the lawful authority in Moyamba.

It is the prosecution theory of the case that the planning, instigation, ordering or
committing of unlawful killings by Moinina Fofana, or his aiding and thereof, or
that resulted from the participation of Moinina Fofana in the common plan can be

reasonably inferred from the fact Moinina Fofana was, inter alia:

a. a member of the War Council;

b. a Battlefield Commander, 17" Battalion;

C. responsible for sending ammunition to the CDF in the field,

d. physically present in war planning meetings and was present at times

when directives and commands were issued to the CDF field commanders
and combatants;
e. National Director of War of the CDF and as such had direct responsibility

for implementing the policy and strategy for prosecuting the war.

It is further the prosecution theory of the case that the unlawful civilian killings
were a foreseeable risk of the common plan to use any means necessary to defeat
the RUF/AFRC forces and to gain and exercise control over the territory of Sierra

Leone, willingly taken by Moinina Fofana.

16
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Article 6.3 Responsibility

43.

44,

45.

It is the prosecution theory of the case that Moinina Fofana held a position
individually or in concert with other CDF supertors, superior to the CDF
subordinates engaged in the unlawful killings and thus had effective control over
those subordinates as witnessed by the fact that:
a. at a meeting that took place in Mobia Keffe, a village,
Moinina Fofana declared that he had been sent by Samuel Hinga Norman
in his capacity as Director of War to resolve a dispute between the CDF
factions of two chiefdoms;
b. after Moinina Fofana’s intervention there was a permanent cessation of

hostilities between the two factions.

It is the prosecution theory of the case that the fact that Moinina Fofana knew or
should have known that the unlawful killings were about to be committed can be

reasonably inferred from, inter alia:

a his position of authority within the CDF;

b. that he was a member of the War Council;

c. the announced position of the CDF with respect to civilians;

d. that during the relevant times in the indictment, Moinina Fofana was in
regular communication with Samuel Hinga Norman,;

e. that during the relevant times in the indictment he provided logistical
support to the CDF in the field;

f that he received regular status reports of war operations and frequently

visited CDF bases in and around Moyamba.

It is further the prosecution theory of the case that given all of these matters it can
be reasonably inferred that Moinina Fofana failed tc take necessary and
reasonable measures to prevent the unlawful killings or to punish the perpetrators

thereof.

17
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BONTHE DISTRICT

46.

47.

Between about October 1997 and December 1999 in locations in the Bonthe

District including Talia (Base Zero), Moyabeh, Makose and Bonthe Town, the

CDF unlawfully killed captured enemy combatants as well as a number of

civilians including Jusu Sally, Lahai Lebbie and Pa Bargie.

The evidence will demonstrate, inter alia, that:

a.

Base Zero, the seat and meeting place of the CDF War Council, was set up
near the village of Tihun and served as the CDF operational base from
which operations to flush out the AFRC/RUF were staged;

it was at Base Zero that Moinina Fofana, Samuel Hinga Norman and
Allieu Kondewa, forming a tripartite CDF leadership, together with other
persons unknown, planned, coordinated, directed, trained and commanded
the attacks on Bo, Koribundo, Kenema, Moyamba, Tongo and Bonthe;

on or about October 1997 and December 1999, the CDF attacked or
conducted armed operations in the Bonthe District, generally in and
around the towns and settlements of Talia, Tihun, Maboya, Bolloh,
Bembay, and the island of town of Bonthe during which the CDF
unlawfully killed an unknown number of civilians including, Kpana
Manso, Abu Samuka and Kondor Bantama,

on or about the 15 of February, 1998, at a meeting held in Bellet, Bonthe
Town, the CDF summoned civilians and thereafter those identified as

rebel collaborators were killed.

Article 6.1 Responsibility

48.

It is the prosecution theory of the case that the planning, instigation, ordering or

committing of unlawful civilian killings during the attacks in Bonthe District, or

the aiding and abetting thereof, or that resulted frora the common plan to use any

means necessary to defeat the RUF/AFRC forces and to gain and exercise control

over the territory of Sierra Leone, can be reasonably inferred from, inter alia:
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a. the overall conduct of the CDF, not limited to one district, which engaged
in the widespread killing of civilians as part of a campaign of terror and
collective punishment;

b. the fact that the CDF base headquarters was located in Talia, Bonthe
District and as such served as the temporary residence of the CDF high
command including Samuel Hinga Norman, Moinina Fofana and Allieu

Kondewa.

It is the prosecution theory of the case that the planning, instigation, ordering or
committing of unlawful killings by Moinina Fofana, or his aiding and abetting
thereof, or that resulted from the participation of Moinina Fofana in the common

plan, can be reasonably inferred from the fact that Moinina Fofana was, inter alia:

a. National Director of War and had direct authority over the Death Squad
that was responsible for the many unlawful killings in and around Talia;

b. the individual who introduced the mémbers of the Death Squad to the War
Council,

c. the National Director of War and had direct responsibility over the Death

Squad which in turn was in part responsible for implementing policy and
strategy for prosecuting the war;

d. a commander who liaised with the field commanders and supervised and
monitored operations;

e. a member of the War Council;

f. a Battlefield Commander, 17™ Battalion responsible for sending
ammunition to the CDF in the field;

g. physically present in war planning meetings and present at the issuing of
directives and commands to the CDF;

h. the commander who in February of 1998 addressed a meeting of the CDF
at Base Zero and supported directives for the attack on Bonthe Town
including one that collaborators should be killed;

i. responsible for turning over to Allieu Kondewa a soldier captured at

Dassamu for the purpose of having that soldier executed,
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It is further the prosecution theory of the case that the unlawful civilian killings
were a foreseeable risk of the common plan to use any means necessary to defeat
the RUF/AFRC forces and to gain and exercise control over the territory of Sierra

Leone, willingly taken by Moinina Fofana.

Article 6.3 Responsibility

51.

52.

It is the prosecution theory of the case that Moinina Fofana held a position
individually or in concert with other CDF superiors, superior to the CDF
subordinates engaged in the unlawful killings and had effective control over those

subordinates.

It is the prosecution theory of the case that the fact that Moinina Fofana knew or
should have known that the unlawful killings were about to be committed can be

reasonably inferred from, inter alia:

a. his position of authority within the CDF;

b. that he was a member of the War Council;

c. the announced position of the CDF with respect to civilians;

d. the fact that Fofana was in charge of all CDF activity in Bonthe District

for a period of time prior to Samuel Hinga Norman’s arrival;
e. the fact that Commanders put in place for the checkpoints around Bonthe

District and in particular Base Zero, were appointed by Moinina Fofana;

f. the fact that the killings at these checkpoints were reported directly to
Moinina Fofana;
g. the fact that during the relevant times in the indictment, Moinina Fofana

was in regular communication with Samuel Hinga Norman;
h. the fact that during the relevant times in the indictment he provided
logistical support to the CDF in the field;

1. the fact that he received regular status reports of war operations;

J. the fact that reports of CDF atrocities were brought to his knowledge with

no action taken.
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53. It is further the prosecution theory of the case that given all of these matters it can
be reasonably inferred that Moinina Fofana failed to take necessary and
reasonable measures to prevent the unlawful killings or to punish the perpetrators

thereof,

BLACK DECEMBER OPERATION
54. Between about 1 November 1997 and about 1 February 1998, as part of Operation

Black December in the Southern and Eastern provinces of Sierra Leone, the CDF
unlawfully killed an unknown number of civilians and captured enemy

combatants in road ambushes at Gerehun, Jembeh and the Bo-Matotoka Highway.

55. The evidence will demonstrate, inter alia, that:

a. the CDF National Coordinator, Samuel Hinga Norman, on behalf of the
CDF high command, announced that a military operation, named ‘Black
December’ was to be launched with the objective of taking all main roads
in Sierra Leone;

b. on or about November 14, 1997, the CDF militia attacked a bus on the Bo-
Kenema Road killing nine passengers;

C. on or about December 30, 1997, the CDF claimed success in the militia’s
‘Black December’ military offensive in southeastern Sierra Leone and
claimed also to have blocked the Freetown-Bo, Bo-Kenema, and Bo-
Pujuhun highways;

d. on or about January 12, 1998, the CDF announced the beginning of Phase
IT of Operation Black December which involved the encirclement of all
major towns and cities throughout the country;

€. on or about January 16, 1998, travelers reaching the capital confirmed the
death of 25 persons along the Bo-Freetown road,

f. the CDF ambushed a commercial truck near Bo, killing 6 passengers.
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Article 6.] Responsibility

56.

57.

It is the prosecution theory of the case that the planning, instigation, ordering or
committing of unlawful civilian killings during the attacks in Bonthe District, or
the aiding and abetting thereof, or that resulted from the common plan to use any
means necessary to defeat the RUF/AFRC forces and to gain and exercise control
over the territory of Sierra Leone, can be reasonably inferred from, inter alia, the
fact that:

a. Moinina Fofana, as Director of War, and a War Council member, was
present at a meeting in Base Zero, when the Black December Operation
was planned, directed and approved for execution;

b. in December 1997, in a Press Release, the CDF warned that if Kabbah was
not reinstated by the junta, the CDF would block all roads and target all
those working for the junta who they consider to be enemies of the State
(except health care workers);

c. in December 1997, Samuel Hinga Norman, on behalf of the CDF high
command, issued a Press Release which stated that (a) the rebels should
put down their guns and (b) that those working with rebels would be seen

as enemy collaborators and killed.

It is the prosecution theory of the case that the planning, instigation, ordering or
committing of unlawful killings by Moinina Fofana, or his aiding and abetting
thereof, or that resulted from the participation of Moinina Fofana in the common
plan can be reasonably inferred from the fact that Moinina Fofana was, inter alia:

a. National Director of War of the CDF;

b. a member of the War Council;

c. a Battlefield Commander, 17" Battalion;

d. responsible for sending ammunition to the CDF in the field;

e. physically present in war planning meetings and at the issuing of

directives and commands to the CDF.
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It is further the prosecution theory of the case that the unlawful civilian killings
were a foreseeable risk of the common plan to use any means necessary to defeat

the RUF/AFRC forces and to gain and exercise control over the territory of Sierra

Leone, willingly taken by Moinina Fofana.

Article 6.3 Responsibility

59.

60.

61.

It is the prosecution theory of the case that Moinina Fofana held a position,
individually or in concert with other AFRC/RUF superiors, superior to the
AFRC/RUF subordinates engaged in the unlawful killings and had effective

control over those subordinates.

It is the prosecution theory of the case that the fact that Moinina Fofana knew or
should have known the unlawful killings were about to be committed can be

reasonably inferred from, inter alia:

a. his position of authority within the CDF;

b. that he was a member of the War Council;

c. that he was physically present and participated in the planning of attacks
and was in receipt of reports about these attacks;

d. the announced position of the CDF with respect to civilians;

€. the fact that during the relevant times in the indictment, Moinina Fofana

was in regular communication with Samuel Hinga Norman;

f. the fact that during the relevant times in the indictment he provided
logistical support to the CDF in the field;

g. the fact that he was present at a meeting in Base Zero when the Black

December Operation was planned, directed and approved for execution.

It is further the prosecution theory of the case that given all of these matters it can
be reasonably inferred that Moinina Fofana failed to take necessary and
reasonable measures to prevent the unlawful killings or to punish the perpetrators

thereof.
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Counts 3-4: Physical Violence and Mental Suffering

62.  The Prosecution will adduce evidence that the CDF intentionally inflicted serious

physical violence and mental harm or suffering on an unknown number of

civilians during the course of the time and at the locations referred to in the

indictment (refer to paragraph 26 of the indictment).

TONGO FIELD
63. The evidence will demonstrate, inter alia, that:
a. on or about January 14, 1998, the CDF attacked Tongo Field at which

time its members unlawfully arrested, detained and screened civilians in
an effort to identify individuals thought to be aiding the AFRC/RUF and
that those considered to be collaborators, identified by tribe or otherwise,
were systematically, brutally and intentionally subjected to the infliction
of physical violence and mental harm or suffering;

the CDF used machetes, knives, guns, sticks, and materials consistent with
offensive weapons to intentionally inflict physical violence and mental
harm or suffering on civilians;

the CDF killed suspected collaborators in the presence of their friends and
relatives, and thereafter ordered the civilians who had sought refuge at the
NDMC headquarters to return home and as the crowds were leaving, the
CDF opened sporadic fire thereby intentionally wounding and maiming
civilians;

the CDF subjected the people of Tongo to serious mental anguish and
suffering through their conduct of summary executions, beatings,
mutilations and threats of death,;

a process of screening arrested civilians was used whereby mainly
civilians of non-Mende extraction were caught, branded as

“collaborators,” and killed, some in full view of friends and family.
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Article 6.1 Responsibility

64.

65.

It is the prosecution theory of the case that the planning, instigation, ordering or

committing of acts causing physical violence and mental harm or suffering during

the attacks in Tongo Field, or the aiding and abetting thereof, or that resulted from
the common plan to use any means necessary to defeat the RUF/AFRC forces and
to gain and exercise control over the territory of Sierra Leone, can be reasonably
inferred from, inter alia:

a. the overall conduct of the CDF, not limited to one district, which engaged
in the widespread infliction of physical violence and mental harm or
suffering as part of a campaign of terror and collective punishment;

b. the fact that in December 1997 Samuel Hinga Norman said in a meeting
at Base Zero, attended by all Commanders iri the Tongo axis, including
Moinina Fofana, that all people in Tongo should be regarded as the enemy
and further that the civilians living in Tongo were enemies of the CDF
because they were mining diamonds which were used by the rebels to buy
weapons and therefore these individuals should be killed;

C. the fact that in December 1997 before the attack on Tongo Field, Samuel
Hinga Norman, on behalf of the CDF high command, made an
announcement on BBC radio ordering all civilians to leave the town; that
following these orders and during the ensuing attack, a large number of
civilians were killed, wounded or assaulted by the CDF, particularly at the
NDMC compound.

It is the prosecution theory of the case that the planning, instigation, ordering or

committing of acts causing physical violence and mental harm or suffering by

Moinina Fofana, or his aiding and abetting thereof, or that resulted from the

participation of Moinina Fofana in the common plan can be reasonably inferred

from the fact that Moinina Fofana was, inter alia:

a. National Director of War of the CDF, that as such he had direct
responsibility for implementing policy and strategy for prosecuting the

war;
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b. a member of the War Council,
a Battlefield Commander, 17" Battalion;
d. responsible for sending ammunition to the CDF in the field,
€. physically present in war planning meetings and at the issuing of

directives and commands to the CDF for the capture of Tongo.

It is further the prosecution theory of the case that the infliction of physical
violence and mental harm or suffering was a foreseeable risk of the common plan
to use any means necessary to defeat the RUF/AFRC forces and to gain and
exercise control over the territory of Sierra Leone, willingly taken by Moinina

Fofana.

Article 6.3 Responsibility

67.

68.

It is the prosecution theory of the case that Moinina Fofana held a position
individually or in concert with other CDF superiors, superior to the CDF
subordinates engaged in the infliction of physical violence and mental harm or

suffering and that he had effective control over those subordinates.

It is the prosecution theory of the case that the fact that Moinina Fofana knew or

should have known that infliction of physical violence and mental harm or

suffering were about to be committed can be reasonably inferred from, inter alia:
his position of authority within the CDF;

b. the fact that he was a member of the War Council;

C. the announced position of the CDF with respect to civilians, in particular
those civilians in Tongo;

d. the fact that during the relevant times in the indictment, Moinina Fofana
was In regular communication with Samuel Hinga Norman;

e. the fact that during the relevant times in the indictment he provided
logistical support to the CDF in the field;

f. the fact that he received regular status reports of war operations and

frequently visited the CDF bases in and around Tongo.
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69.  Itis further the prosecution theory of the case that given all of these matters it can
be reasonably inferred that Moinina Fofana failed to take necessary and
reasonable measures to prevent the acts that resulted in the infliction of physical

violence and mental harm or suffering or to punish the perpetrators of those acts.

KENEMA DISTRICT
70. The evidence will demonstrate, inter alia, that:
a. the CDF launched an attack on Kenema Town on or about February 15,

1998, which occasioned severe physical violence, and the intentional
infliction of mental harm or suffering on the civilian population, upon the
directives and instructions of the CDF high command, of which Moinina
Fofana was the National Director of War;

b. SS Camp was taken when the CDF captured Kenema and was used for the
most part thereafter as a place where captured rebels, soldiers and
collaborators were taken, tortured and killed;

C. the infliction of physical violence and mental harm or suffering occurred
through acts carried out by the CDF in the presence and plain view of
relatives and friends of the victims of such acts;

d. Sierra Leone Police officers were attacked and severely injured during the

CDF assault on Kenema.

Article 6.1 Responsibility

71. It is the prosecution theory of the case that the planning, instigation, ordering or
committing of acts causing physical violence and mental harm or suffering during
the attacks on Kenema, or the aiding and abetting thereof, or that resulted from
the common plan to use any means necessary to defeat the RUF/AFRC forces and
to gain and exercise control over the territory of Sierra Leone, can be reasonably

inferred from, inter alia:

27



3366

a. the overall conduct of the CDF, not limited to any one district, which
engaged in the widespread infliction of physical violence and mental harm

or suffering as part of a campaign of terror and collective punishment;

72.  Itis the prosecution theory of the case that the planning, instigation, ordering or
committing of acts causing physical violence and mental harm or suffering by
Moinina Fofana, or his aiding and abetting thereof, or that resulted from the
participation of Moinina Fofana in the common plan can be reasonably inferred

from the fact that Moinina Fofana was, inter alia:

a National Director of War of the CDF;

b. a member of the War Council;

c. a Battlefield Commander, 17™ Battalion;

d. responsible for sending ammunition to the CDF in the field;

e. physically present in war planning meetings and at the issuing of
directives and commands to the CDF;

f. responsible for ordering the CDF group called ‘Born Naked’ to attack
Kenema Town, kill all captured rebels and ccllaborators and seize or burn
their houses;

g. a frequent visitor to SS Camp, a location in Kenema used by the CDF for

the killing of captured rebels, collaborators and as a detention facility.

73. It is further the prosecution theory of the case that the infliction of physical
violence and mental harm or suffering were a foresecable risk of the common
plan to use any means necessary to defeat the RUF/AFRC forces and to gain and

exercise control over the territory of Sierra Leone, willingly taken by Moinina

Fofana.

Article 6.3 Responsibility

74.  Itis the prosecution theory of the case that Moinina Fofana held a position

individually or in concert with other CDF superiors, superior to the CDF
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subordinates engaged in the infliction of physical violence and mental harm or

suffering and had effective control over those subordinates.

75. It is the prosecution theory of the case that the fact that Moinina Fofana knew or
should have known that the acts resulting in the intentional infliction of physical
violence and mental harm or suffering were about to be committed can be

reasonably inferred from, inter alia:

a his position of authority within the CDF;
b. that he was a member of the War Council;
c. the announced position of the CDF with respect to civilians;

d. the fact that during the relevant times in the indictment, Moinina Fofana
was in regular communication with Samuel Hinga Norman;

e. the fact that during the relevant times in the indictment he provided
logistical support to the CDF in the field;

f the fact that he received regular status reports of war operations and
frequently visited CDF bases in and around Kenema Town;

g the fact that he frequently visited SS Camp, a location in Kenema used by
the CDF for the killing of captured rebels, collaborators and as a detention

facility.

76.  Itis further the prosecution theory of the case that, given all of these matters, it
can be reasonably inferred that Moinina Fofana failed to take necessary and
reasonable measures to prevent the acts resulting in the intentional infliction of

physical violence and mental harm or suffering or to punish the perpetrators

thereof.
BO District
77. The evidence will demonstrate, inter alia, that:
a. at a meeting and in the presence of Moinina Fofana, commands and orders

were given for the attack on Koribundo in the Bo District and that those
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orders included instructions that the CDF taking part in the operation were
not to ‘spare any living thing’ during the attack;

Bo District was under control of the CDF for significant periods of time
during the conflict;

an unknown number of civilians were physically injured that were non
members of any armed faction;

Moinina Fofana maintained his offices and spent a significant amount of
time in Bo and was thus in proximity to the events which resulted in the

infliction of physical violence and mental harm or suffering.

Article 6.1 Responsibility

78.

It is the prosecution theory of the case that the planning, instigation, ordering or

committing of the acts resulting in physical violence and mental harm or suffering

that occurred during the attacks in Bo District, or the aiding and abetting thereof,

or that resulted from the common plan to use any means necessary to defeat the

RUF/AFRC forces and to gain and exercise control over the territory of Sierra

Leone, can be reasonably inferred from the fact that, inter alia:

a.

Moinina Fofona set up his command post headquarters at 42 Mahi Boima
Road to oversee and direct the war operations;

the overall conduct of the CDF, not limited to one district, which

engaged in the widespread infliction of physical violence and mental harm
or suffering as part of a campaign of terror ard collective punishment;
Moinina Fofana and Samuel Hinga Norman gave direct instructions to the
Death Squad for the Taiama Operation in 1997 and that the Death Squad
carried out the operation with a heavy toll of civilian casualties;

Moinina Fofana gave instructions for a checkpoint to be erected at Jebma
Town, where civilians were separated by tribes after which the Temnes
were taken to the forest to be killed, maimed and/or physically harmed;
Moinina Fofana, as well as Allieu Kondewa was physically present and

participated in a meeting addressed by Samuel Hinga Norman at Dassamu
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80.

BA

village, wherein it was agreed that all civilians living in Kebe were

collaborators and should be killed and their houses burnt.

It is the prosecution theory of the case that the planning, instigation, ordering or
committing of acts causing physical violence and mental harm or suffering by
Moinina Fofana, or his aiding and abetting thereof, or that resulted from the
particiﬁation of Moinina Fofana in the common plan can be reasonably inferred

from the fact that Moinina Fofana was, inter alia:

a. National Director of War of the CDF;

b. a member of the War Council;

c. a Battlefield Commander, 17™ Battalion;

d. responsible for sending ammunition to the CDF in the field;

e. was physically present in war planning meetings and at the issuing of
directives and commands to the CDF;

f. was present, as well as Allieu Kondewa, at a meeting at Base Zero at
which Samuel Hinga Norman ordered that soldiers, rebels and

collaborators in Koribundo be killed.

It is further the prosecution theory of the case that the unlawful physical violence
and mental harm or suffering were a foreseeable risk of the common plan to use
any means necessary to defeat the RUF/AFRC forces and to gain and exercise

control over the territory of Sierra Leone, willingly taken by Moinina Fofana.

Article 6.3 Responsibility

81.

It is the prosecution theory of the case that Moinina Fofana held a position
individually or in concert with other CDF superiors, superior to the CDF
subordinates engaged in the infliction of physical violence and mental harm or

suffering and had effective control over those subordinates.
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82.  Itis the prosecution theory of the case that the fact that Moinina Fofana knew or

should have known of the acts of physical violence and mental harm or suffering

that were about to be committed can be reasonably inferred from, inter alia:

a.

b.

C.

his position of authority within the CDF;

that he was a member of the War Council;

the announced position of the CDF with respect to civilians, particularly in
Koribundo;

the fact that Moinina Fofana was in charge of all CDF activity in Bo
District; that the Commanders put in place for the checkpoints around Bo
were appointed by Moinina Fofana; that the events at these checkpoints
were reported to Moinina Fofana;

the fact that during the relevant times in the indictment Moinina Fofana
was in regular communication with Samuel Hinga Norman;

the fact that during the relevant times in the indictment he provided
logistical support to the CDF in the field;

the fact that he received regular status reports of war operations;

reports of CDF atrocities that were brought to his knowledge with no

action taken.

83.  Itis further the prosecution theory of the case that given all of these matters it can

be reasonably inferred that Moinina Fofana failed to take necessary and

reasonable measures to prevent the acts of physical violence and mental harm or

suffering or to punish the perpetrators thereof.

MOYAMBA DISRICT

84. The evidence will demonstrate, inter alia, that:

a.

between about October 1997 and December 1999, the CDF attacked or
conducted armed operations in the Moyamba District, to include the towns
of Sembehun and Gbangbatoke; that as a result of the actions the CDF
continued to identify suspected “collaborators” and others suspected not to

be supportive of the CDF and their activities and inflicted physical
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violence and mental harm or suffering on an unknown number of
civilians;

b. a CDF administrative structure was set up for Moyamba governance under
the command of one Gobeh assisted by Kinnie Torma; that Gobeh was
directly answerable to Moinina Fofana;

c. the CDF used machetes, knives, guns, sticks, and materials consistent with
offensive weapons to intentionally inflict physical violence and mental
harm or suffering on civilians in the Moyamba District;

d. the CDF subjected the people of Moyamba to serious mental anguish and
suffering through the conduct of summary executions, beatings,

mutilations and threats of death;

Article 6.1 Responsibility

85.

86.

It is the prosecution theory of the case that the planning, instigation, ordering or
committing of unlawful acts that inflicted physical violence and mental harm or
suffering on civilians during the attacks in Moyamba, or the aiding and abetting
thereof, or that resulted from the common plan to use any means necessary to
defeat the RUF/AFRC forces and to gain and exercise control over the territory of
Sierra Leone, can be reasonably inferred from, inter alia:
a. the overall conduct of the CDF, not limited to one district, which
engaged in the widespread infliction of physical violence and mental harm
or suffering as part of a campaign of terror and collective punishment;
b. the fact that Moinina Fofana held meetings in Moyamba Town and
admonished the towns people that the CDF had taken over the town and
that the CDF was now the lawful authority in Moyamba.

It is the prosecution theory of the case that the planning, instigation, ordering or
committing of unlawful acts resulting in physical violence and mental harm or
suffering being perpetrated against civilians by Moinina Fofana, or his aiding and

abetting thereof or that resulted from the participation of Moinina Fofana in the
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common plan can be reasonably inferred from, inter alia, the fact that during the

relevant period, Moinina Fofana was:

a. National Director of War of the CDF and had direct responsibility for
implementing policy and strategy for prosecuting the war;

b. a member of the War Council,
a Battlefield Commander, 17 Battalion;

d. responsible for sending ammunition to the CDF in the field;

e. physically present in war planning meetings and at the issuing of

directives and commands to the CDF.

It is further the prosecution theory of the case that the unlawful commission of
acts that inflicted physical violence and mental harm or suffering on civilians was
a foreseeable risk of the common plan to use any means necessary to defeat the
RUF/AFRC forces and to gain and exercise control over the territory of Sierra

Leone, willingly taken by Moinina Fofana.

Article 6.3 Responsibility

88.

9.

It is the prosecution theory of the case that Moinina Fofana held a position
individually or in concert with other CDF superiors, superior to the CDF
subordinates engaged in the infliction of physical violence and mental harm or

suffering and had effective control over those subordinates as is particularly

demonstrated by the fact that:

a. at a meeting that took place in Mobia Keffe, Moinina Fofana declared that
he had been sent by his boss Samuel Hinga Norman and in his capacity as
Director of War was to resolve a dispute between the CDF of the two
chiefdoms; that following Moinina Fofana’s intervention there was a

permanent cessation of hostilities between the two factions.
It is the prosecution theory of the case that the fact that Moinina Fofana knew or

should have known that the unlawful acts of physical violence and mental harm or

suffering were about to be committed can be reasonably inferred from, inter alia:
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his position of authority within the CDF;

that he was a member of the War Council;

that he was physically present and participated in the planning of attacks
and was in receipt of reports about these attacks;

the announced position of the CDF with respect to civilians;

the fact that during the relevant times in the indictment, Moinina Fofana
was in regular communication with Samuel Hinga Norman;

the fact that during the relevant times in the indictment he provided
logistical support to the CDF in the field;

the fact that he received regular status reports of war operations and

frequently visited CDF bases in and around Moyamba.

90. It is further the prosecution theory of the case that given all of these matters it can

be reasonably inferred that Moinina Fofana failed to take necessary and

reasonable measures to prevent the physical violence and mental harm or

suffering or to punish the perpetrators thereof.

BONTHE DISTRICT

91. The evidence will demonstrate, inter alia, that:

a.

on or about October 1997 and December 1999, the CDF attacked or
conducted armed operations in the Bonthe District, generally in and
around the towns and settlements of Talia, Tihun, Maboya, Bolloh,
Bembay, and the island of town of Bonthe where the CDF unlawfully,
maimed and physically injured an unknown number of civilians;

women and girls were subjected by the CDF to sexual assaults,
harassment, and non-consensual sex, which resulted in the widespread
proliferation of sexually transmitted diseases, unwanted pregnancies and
severe mental suffering;

Base Zero, the seat of the War Council, was set up near the village of
Tihun and served as the CDF base from where operations to flush out the
AFRC/RUF were staged;
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d. it was at Base Zero that Moinina Fofana, Samuel Hinga Norman and
Allieu Kondewa, forming a tripartite CDF leadership, together with other
persons unknown, planned, coordinated, directed, trained and commanded
the attacks on Bo, Koribundo, Tongo, Kenema and Bonthe;

€. on or about the 15 of February, 1998, at a meeting held in the Bellet,
Bonthe Town, the CDF summoned civilians and those who came and were
identified as rebel collaborators were subjected to acts of physical violence

and mental harm or suffering.

Article 6.1 Responsibility

92.

93.

It is the prosecution theory of the case that the planning, instigation, ordering or

committing of unlawful physical violence and mental harm or suffering through

sexual assaults as well as other acts during the attacks in Bonthe District, or the

aiding and abetting thereof, or that resulted from the common plan to use any

means necessary to defeat the RUF/AFRC forces and to gain and exercise control

over the territory of Sierra Leone, can be reasonably inferred from, inter alia:

a. the fact that the CDF command and control center was located in Talia,
Bonthe District for a period of time and served as the residence of Samuel
Hinga Norman, Moinina Fofana and Allieu Kondewa for a portion of that
time;

b. the overall conduct of the CDF, not limited to any one district, which
engaged in the widespread infliction of physical violence and mental harm

or suffering as part of a campaign of terror and collective punishment.

It is the prosecution theory of the case that the planning, instigation, ordering or
committing of unlawful acts that inflicted physical violence and mental harm or
suffering on civilians during the attacks in Bonthe District by Moinina Fofana, or
the aiding and abetting thereof, or that resulted from the participation of Moinina
Fofana in the common plan to use any means necessary to defeat the RUF/AFRC
forces and to gain and exercise control over the territory of Sierra Leone, can be

reasonably inferred from, inter alia, the fact that Moinina Fofana was:
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a. the National Director of War of the CDF;

b. a member of the War Council;

c. a Battlefield Commander, 17" Battalion;

d. responsible for sending ammunition to the CDF in the field;

e. physically present in war planning meetings and at the issuing of
directives and commands to the CDF;

f. part of the direct authority over the Death Squad that was responsible for
the many unlawful killings and sexual assaults and molestations in and
around Talia;

g. directly responsible for implementing policy and strategy for the

prosecution of the war, liaised with field commanders and supervised and
monitored operations;

h. the commander who in February of 1998 addressed a meeting of the CDF
at Base Zero and supported directives for the attack on Bonthe Town
which ordered that collaborators be killed;

1. at Base Zero and together with Allieu Kondewa pronounced death
sentences on captured combatants or gave orders to inflict other forms of

physical violence.

It is further the prosecution theory of the case that acts causing physical violence
and mental harm or suffering were a foreseeable risk of the common plan to use
any means necessary to defeat the RUF/AFRC forces and to gain and exercise

control over the territory of Sierra Leone, willingly taken by Moinina Fofana.

Article 6.3 Responsibility

95.

It is the prosecutton theory of the case that Moinina Fofana held a position
individually or in concert with other CDF superiors, superior to the CDF
subordinates engaged in the infliction of physical violence and mental harm or

suffering and had effective control over those subordinates.
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96. It is the prosecution theory of the case that the fact that Moinina Fofana knew or
should have known that acts causing physical violence and mental harm or

suffering were about to be committed can be reasonably inferred from, inter alia:

a. his position of authority within the CDF;
b. the fact that he was a member of the War Council,
c. the announced position of the CDF with respect to civilians;

d. the fact that during the relevant times in the indictment, Moinina Fofana
was in regular communication with Samuel Hinga Norman;

e. the fact that during the relevant times in the indictment he provided
logistical support to the CDF in the field;

f the fact that he received regular status reports of war operations and
frequently visited the CDF bases in and around Bonthe;

g the fact that although obvious acts of sexual violence were reported to him
and were perpetrated in and around his immediate surroundings, Moinina

Fofana nonetheless failed to prevent or to punish those responsible.

97. It is further the prosecution theory of the case that given all of these matters it can
be reasonably inferred that Moinina Fofana failed to take necessary and
reasonable measures to prevent the acts which resulted in physical violence and

mental harm or suffering.

Count 5: Looting and Burning

98.  The Prosecution will adduce evidence that the CDF was engaged in widespread

looting and destruction by burning of civilian property (refer to paragraph 27 of

the indictment).

KENEMA DISTRICT
99, The evidence will demonstrate, inter alia, that:
a. the CDF launched an attack on K.enema Town on or about February 15,

1998, upon the directives and instructions of the CDF high command;
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b. the CDF launched an RPG bomb into a civilian home, looted all the
properties, sprinkled petrol on the property and completely destroyed the
house by burning;

c. the CDF raided the Kenema Prisons Department and broke into the main

prison, freed all the detainees and looted all the food supplies and personal

belongings of officers;

d. the CDF attacked and killed a palm oil trader, one Foday Wai, with a
machete, and then proceeded to his room and looted a large cylinder
containing sums of money and other personal effects;

e. throughout their military campaign, the CDF engaged in random acts of

looting and burning as a form of collective punishment, as well as a means

of self-enrichment, in order to punish those they believed were
collaborators and to discourage others from becoming what the CDF

described as collaborators.

Article 6.1 Responsibility

100.

101.

It is the prosecution theory of the case that the planning, instigation, ordering or

committing of looting and burning during the attacks in Kenema, or the aiding

and abetting thereof, or that resulted from the common plan to use any means

necessary to defeat the RUF/AFRC forces and to gain and exercise control over

the territory of Sierra Leone, can be reasonably inferred from, inter alia:

a. the overall conduct of the CDF, not limited to any one district, which
engaged in the widespread looting and burning of civilian homes and

properties as part of a campaign of terror and collective punishment;

It is the prosecution theory of the case that the planning, instigation, ordering or
committing of 'looting and burning during the attacks in Kenema by Moinina

Fofana, or the aiding and abetting thereof, or that resulted from the participation
of Moinina Fofana in the common plan to use any means necessary to defeat the

RUF/AFRC forces and to gain and exercise control over the territory of Sierra
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Leone, can be reasonably inferred from the fact that Moinina Fofana was, inter

alia:

a. National Director of War of the CDF;

b. a member of the War Council;

c. a Battlefield Commander, 17™ Battalion;

d. responsible for sending ammunition to the CDF in the field;

e. physically present in war planning meetings and at the issuing of

directives and commands to the CDF;
f. the commander of the CDF group called ‘Born Naked’ which he ordered
to attack Kenema Town, kill all captured rebels and collaborators and

seize or burn their houses.

It is further the prosecution theory of the case that looting and burning were a
foreseeable risk of the common plan to use any means necessary to defeat the
RUF/AFRC forces and to gain and exercise control over the territory of Sierra

Leone, willingly taken by Moinina Fofana.

Article 6.3 Responsibility

103.

104.

It is the prosecution theory of the case that Moinina Fofana held a position
individually or in concert with other CDF superiors, superior to the CDF
subordinates engaged in the looting and burning of civilian dwellings and
property and had effective control over those subordinates as is particularly
demonstrated by the fact that:

a. Moinina Fofana was the National Director of War and as such was in a

command position second only to Samuel Hinga Norman;

It is the prosecution theory of the case that the fact that Moinina Fofana knew or
should have known that the lootings, burning and destruction were about to be
committed can be reasonably inferred from, inter alia:

a. his position of authority within the CDF;

b. the fact that he was a member of the War Council;
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the announced position of the CDF with respect to civilians;

that he was regularly present in Kenema district at times relevant to the
indictment;

that during the relevant times in the indictment, Moinina Fofana was in
regular communication with Samuel Hinga Norman,;

the fact that during the relevant times in the indictment he provided
logistical support to the CDF in the field,

the fact that he received regular status reports of war operations and

frequently visited CDF bases in and around Kenema Town.

105. It is further the prosecution theory of the case that given all of these matters it can
be reasonably inferred that Moinina Fofana failed to take necessary and
reasonable measures to prevent the looting and burning or to punish the
perpetrators thereof.

BO DISTRICT:

106. The evidence will demonstrate, inter alia, that:

a.

at Koribundo, the CDF under the orders of their ground commander set
fire to a large number of civilian houses;

in a meeting at Base Zero, Moinina Fofana was present when orders were
given that all shops and pharmacies in Bo Town were to be looted and that
all property in Bo Town ‘belonged’ to the CDF;

Moinina Fofana took possession of a vehicle looted from World Vision by
the CDF and put it into private use;

during the attack on Bo Town, the CDF looted generators and stereos from
the house of one civilian accused of being a collaborator and handed the
looted items to Moinina Fofana;

the CDF went to the south of Kakua chiefdom, to villages including

Baoma, Segbewema and Berehun, where they took people’s possessions
and food.
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Article 6.1 Responsibility

107.

108.

It is the prosecution theory of the case that the planning, instigation, ordering or

committing of looting and burning during the attacks in Bo, or the aiding and

abetting thereof, or that resulted from the common plan to use any means

necessary to defeat the RUF/AFRC forces and to gain and exercise control over

the territory of Sierra Leone, can be reasonably inferred from, inter alia:

a. the overall conduct of the CDF, not limited to one district, which
engaged in the widespread looting and burning of civilian homes and

properties as part of a campaign of terror and collective punishment.

It is the prosecution theory of the case that the planning, instigation, ordering or
committing of unlawful acts of looting and burning during the attacks in Bo by
Moinina Fofana, or the aiding and abetting thereof, or that resulted from the
participation of Moinina Fofana in the common plar to use any means necessary
to defeat the RUF/AFRC forces and to gain and exercise control over the territory
of Sierra Leone, can be reasonably inferred from, inter alia, the fact that Moinina
Fofana:

a. was present at a meeting when Samuel Hinga Norman, while addressing
the CDF before an attack, ordered them to capture the town of Koribundo
“at all costs”;

b. was also present when Samuel Hinga Norman, at a speech in Koribondo,
ordered that all the houses except 4 were to be destroyed because every
house had given shelter to rebels and soldiers;

c. was, as well as Allieu Kondewa, physically present and participated in a
meeting addressed by Samuel Hinga Norman at Dassamu village, wherein
it was agreed that all civilians living in Kebe were collaborators and
should be killed and their houses burnt down;

d. was a member of the War Council;

e. was the Director of War of the CDF;

f was a Battlefield Commander, 17™ Battalion;

g. was responsible for sending amrmunition to the CDF in the field;
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h. was physically present in war planning meetings and at the issuing of

directives and commands to the CDF.

It is further the prosecution theory of the case that looting and burning were a
foreseeable risk of the common plan to use any means necessary to defeat the
RUF/AFRC forces and to gain and exercise control over the territory of Sierra

Leone, willingly taken by Moinina Fofana.

Article 6.3 Responsibility

110.

111.

It is the prosecution theory of the case that Moinina Fofana held a position
individually or in concert with other CDF superiors, superior to the CDF
subordinates engaged in the looting and burning of civilian dwellings and

property and had effective control over those subordinates.

It is the prosecution theory of the case that the fact that Moinina Fofana knew or
should have known that looting and burning were about to be committed by the

CDF can be reasonably inferred from, inter alia:

a his position of authority within the CDF;

b. that he was a member of the War Council,

C. the announced position of the CDF with respect to civilians;

d. the fact that Fofana was in charge of all CDF activity in Bo District; that

the Commanders put in place for the checkpoints around Bo were
appointed by Fofana; that the killings at these checkpoints were reported
to Moinina Fofana;

e. that during the relevant times in the indictment, Moinina Fofana was in
regular communication with Samuel Hinga Norman;

f. that during the relevant times in the indictment he provided logistical
support to the CDF in the field;

g. that he received regular status reports of war operations;

h. that reports of CDF atrocities were brought to his knowledge with no

action taken.
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112, Itis further the prosecution theory of the case that given all of these matters it can
be reasonably inferred that Moinina Fofana failed to take necessary and
reasonable measures to prevent the lootings and burnings or to punish the
perpetrators thereof.

BONTHE DISTRICT

113. The evidence will demonstrate inter alia :

a. Base Zero was set up near Tihun and served as the main CDF base where
operations to flush out the AFRC/RUF were staged;

b. on or about April 1998, the CDF had occupied all of the chiefdoms in
Bonthe and the CDF from various chiefdoms looted Bonthe Town during
1998 during which time the house of chief Ndokoi Lahai was looted and
burnt;

c. at Base Zero Moinina Fofana, Samuel Hinga Norman and Allieu
Kondewa, forming a tripartite CDF leadership, together with other persons
unknown, planned, coordinated, directed, trained and commanded the
attacks on Bo, Koribundo and Tongo;

d. in February 1998 just before the attack on Bo, Samuel Hinga Norman, in
an address at Dasamu village stated that all civilians living in Kebe were
collaborating with the rebels and he gave orders that any civilian who
harbored soldiers should be killed and their houses destroyed; an order in

consequence of which many houses were destroyed.

Article 6.1 Responsibility

114.

It is the prosecution theory of the case that the planning, instigation, ordering or
committing of looting and burning during the attacks in Bonthe, or the aiding and
abetting thereof, or that resulted from the common plan to use any means
necessary to defeat the RUF/AFRC forces and to gain and exercise control over
the territory of Sierra Leone, can be reasonably inferred from, inter alia, the fact

that:
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a. at a meeting in Base Zero, Samuel Hinga Norman, in the presence of
Moinina Fofana, while addressing the CDF before the attack on Bo said
that the CDF should “feed themselves™; that this statement was understood
as giving a free hand to the CDF to loot property and that as a consequent
effect widespread looting followed the attack on Bo;

b. the overall conduct of the CDF, not limited to one district, included
widespread looting and burning of civilian homes and properties as part of
a campaign of terror and collective punishment;

C. as National Director of War, Moinina Fofana had direct responsibility for
implementing policy and strategy for prosecuting the war and that he
liaised with field commanders, supervised and monitored operations;

d. a looted truck loaded with coffee and cocoa was taken to Base Zero and
handed over to Mcinina Fofana;

€. a looted Mercedes vehicle was delivered to Samuel Hinga Norman at Base

Zero but was in the custody and use of Moinina Fofana.

It is the prosecution theory of the case that the planning, instigation, ordering or
committing of looting and burning during the attacks in Bonthe by Moinina
Fofana, or the aiding and abetting thereof, or that resulted from the participation
of Moinina Fofana in the common plan to use any means necessary to defeat the
RUF/AFRC forces and to gain and exercise control over the territory of Sierra
Leone, can be reasonably inferred from, inter alia, the fact that Moinina Fofana:
a. had direct authority over the Death Squad that was responsible for much
of the looting, burning and destruction of property in and around Talia;
b. was a member of the War Council;
was a Battlefield Commander, 17" Battalion;
d. was responsible for sending ammunition to the CDF in the field;
e. was physically present in war planning meetings and at the issuing of
directives and commands to the CDF;
f. in February of 1998 addressed a meeting of the CDF at Base Zero and

supported directives for the attack on Bonthe Town and the order that
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collaborators should be killed and the property of the residents should be
destroyed.

It is further the prosecution theory of the case that the lootings and burnings were
a foreseeable risk of the common plan to use any means necessary to defeat the
RUF/AFRC forces and to gain and exercise control over the territory of Sierra

Leone, willingly taken by Moinina Fofana.

Article 6.3 Responsibility

117.

118.

It is the prosecution theory of the case that Moinina Fofana held a position
individually or in concert with other CDF superiors, superior to the CDF
subordinates engaged in the looting and burning of civilian dwellings and
property and had effective control over those subordinates as is particularly

demonstrated by the fact:

a that he held a position of authority within the CDF;

b. that he was a member of the War Council;

c. of the announced position of the CDF with respect to civilians;

d. that during the relevant times in the indictment, Moinina Fofana was in

regular communication with Samuel Hinga Norman,;

€. that during the relevant times in the indictment he provided logistical
support to the CDF in the field;

f. that he received regular status reports of war operations and frequently

visited the CDF bases in and around Bonthe.

It is the prosecution theory of the case that the fact that Moinina Fofana knew or

should have known that the looting and burning were about to be committed can

be reasonably inferred from, inter alia, the fact that:

a. Moinina Fofana had control over the Death Squad and directly received
reports of executions committed by the Death Squad, yet failed to take
necessary disciplinary action or steps to prevent further acts of terror by

the Death Squad including looting and burning,
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119. Itis further the prosecution theory of the case that given all of these matters it can
be reasonably inferred that Moinina Fofana failed to take necessary and
reasonable measures to prevent the lootings and burnings or to punish the
perpetrators thereof.

MOYAMBA DISTRICT

120. The evidence will demonstrate, inter alia, that:

a.

by the end of 1997, the RUF/AFRC forces had no strong base in
Moyamba District as they were driven away by the CDF in all the
chiefdoms in the District and that at that time, the CDF were the dominant
and controlling force in Moyamba district;

in October 1997, the CDF looted vehicles and other property from
civilians in Sembehun,;

on or about January 16, 1998, 15 villages between Sumbuya and
Moyamba were completely burnt down in clashes between junta forces
and the CDF militiamen;

on 19 March 1999, the CDF came to Bradford Town at night and looted
the entire town and came repeatedly thereafter continuing their looting
spree until March 23, 1999;

at Lungi village, in the Kayamba chiefdom, Moyamba District, the CDF

attacked and looted personal property and livestock of civilians.

Article 6.1 Responsibility

121.

It is the prosecution theory of the case that the planning, instigation, ordering or

committing of looting and burning during the attacks in Moyamba, or the aiding

and abetting thereof, or that resulted from the common plan to use any means

necessary to defeat the RUF/AFRC forces and to gain and exercise control over

the territory of Sierra Leone, can be reasonably inferred from, inter alia:
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123.

a. the fact that Moinina Fofana held meetings in Moyamba Town and
admonished the residents that the CDF had taken over the town and that
the CDF were now the lawful authority in Moyamba;

b. the overall conduct of the CDF, not limited to one district, which engaged
in the widespread looting and burning of civilian homes and properties as

part of a campaign of terror and collective punishment.

It is the prosecution theory of the case that the planning, instigation, ordering or
committing of looting and burning during the attacks in Moyamba by Moinina
Fofana, or the aiding and abetting thereof, or that resulted from the participation
of Moinina Fofana in the common plan can be reasonably inferred from, inter
alia, the fact that Moinina Fofana was:
a. National Director of War of the CDF and had direct responsibility for
implementing policy and strategy for prosecuting the war;
b. a member of the War Council;
a Battlefield Commander, 17™ Battalion;
d. responsible for sending ammunition to the CDF in the field;
e. physically present in war planning meetings and at the issuing of

directives and commmands to the CDF.

It is further the prosecution theory of the case that looting and burning were a
foreseeable risk of the common plan to use any means necessary to defeat the
RUF/AFRC forces and to gain and exercise control over the territory of Sierra

Leone, willingly taken by Moinina Fofana.

Article 6.3 Responsibility

124.

It is the prosecution theory of the case that Moinina Fofana held a position
individually or in concert with other CDF superiors, superior to the CDF
subordinates engaged in the looting and burning of civilian dwellings and
property and had effective control over those subordinates, as is particularly

demonstrated by the fact that:
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at a meeting that took place in a village called Mobia Keffe,

Moinina Fofana declared that he has been sent by his boss Samuel Hinga
Norman in his capacity as Director of War to resolve a dispute between
the CDF of the two chiefdoms; that following Moinina Fofana’s
intervention there was a permanent cessation of hostilities between the two

factions.

It is the prosecution theory of the case that the fact that Moinina Fofana knew or

should have known that looting and burning were about to be committed can be

reasonably inferred from, inter alia:

a.
b.

C.

d.

his position of authority within the CDF;

that he was a member of the War Council;

the announced position of the CDF with respect to civilians;

that during the relevant times in the indictment, Moinina Fofana was in
regular communication with Samuel Hinga Norman;

that during the relevant times in the indictment he provided logistical
support to the CDF in the field;

that he received regular status reports of war operations and frequently

visited the CDF bases in and around Moyamba.

It is further the prosecution theory of the case that given all of these matters it can

be reasonably inferred that Moinina Fofana failed to take necessary and

reasonable measures to prevent the looting and burning or to punish the

perpetrators thereof, in particular:

a.

the War Council made disciplinary recommendations to Moinina Fofana
in his capacity as Director of War, but no action was taken to redress the

CDF excesses.
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Counts 6-7: Terrorizing the Civilian Population and Collective Punishments

127.

At all times relevant to the Indictment, the CDF committed the crimes set forth in
paragraphs 22 through 27 and charged in counts 1 through §, including threats to
kill, destroy and loot, as part of a campaign to terrorize the civilian populations of
those areas and did terrorize those populations. The CDF, also committed these
crimes to punish the civilian population for their support of, or failure to actively

resist, the combined RUF/AFRC forces.

Terrorizing the Civilian Population

128.

129.

It is the prosecution theory of the case that the crimes alleged in counts 1 to 5
inclusive were done as part of a campaign to terrorize the civilian population of
the Republic of Sierra Leone and did terrorize that population (refer to paragraph
22 through 27 of the indictment).

The matters set out above in relation to counts 1 to 5 inclusive are relied upon as

establishing the nexus between Moinina Fofana and count 6.

Collective Punishments

130.

131.

It is the prosecution theory of the case that that at various locations throughout
Sierra Leone during the period covered by the indictment, the CDF engaged in the
crimes charged in counts 1 to 5 to punish the civilian population for allegedly
supporting the AFRC/RUF, or for failing to provide sufficient support to the CDF
(refer to paragraphs 22 through 27 of the indictment.)

The matters set out above in relation to counts 1 to 5 inclusive are relied upon as

establishing the nexus between Moinina Fofana and count 7, particularly:

a. The fact that the CDF engaged the combined RUF/AFRC forces in armed
conflict in various parts of Sierra Leone — to include the towns of Tongo
Field, Kenema, Bo, Koribondo and surrounding areas and the Districts of
Moyamba and Bonthe; that civilians, including women and children, who

were suspected of having supported, sympathized with, or simply failed to
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actively resist the combined RUF/AFRC forces were termed
“collaborators” and specifically targeted by the CDF; that once so
identified, these “collaborators” and any captured enemy combatants were
unlawfully killed; that victims were often shot, hacked to death, or burnt
to death.

b. the fact that the CDF forces, committed various acts of sexual violence
against civilian women and girls who were abducted during a series of
raids and invasions on villages in the southern and eastern provinces of
Sierra Leone particularly in Bonthe and Kenema Districts; that these
women and girls were often repeatedly raped, used as sex slaves by
members of the CDF forces and forced to perform a range of conjugal
duties, including sex, domestic services and other forms of forced labour;
that the women and girls had to endure various acts of physical and mental
abuse from their captors; that in many instances the putative reason given
for this conduct was that the women had acted as collaborators and had
aided and abetted the AFRC/RUF cause;

c. the burning of civilian property performed as part of the attacks on many
villages throughout the various Districts of Sierra Leone as ordered by

Moinina Fofana as a general measure of retribution.

Count 8-Use of Child Soldiers
132.  The Prosecution will adduce evidence that the CDF did, throughout the Republic

of Sierra Leone, initiate or enlist children under the age of 15 years into the armed
forces or groups, and in addition, or in the alternative, use them to participate

actively in hostilities (refer to paragraph 29 of the indictment).

133.  The evidence will demonstrate, inter alia, that:
a. the CDF leaders recruited many child soldiers;
b. many children were initiated into the Kamajor Society with the specific
purpose of using them as child soldiers;

C. children were divided into groups with a group leader;
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d. children were placed in frontline positions during battle and actively

participated in hostilities;

Article 6.1 Responsibility

134.

135.

It is the prosecution theory of the case that the planning, instigation, ordering or
committing of the conscription or use of boys and girls under the age of 15 or the
aiding and abetting thereof, or that resulted from the common plan to use any
means necessary to defeat the RUF/AFRC forces and to gain and exercise control
over the territory of Sierra Leone, can be reasonably inferred from, inter alia:

a. the widespread and well known use of children to fight, carry weapons
and ammunition for the CDF and otherwise actively participate in
hostilities;

b. the overall conduct of the CDF, not limited to one district, which engaged
in the widespread looting and burning of civilian homes, the infliction of
physical violence and mental harm or suffering and the killings of
civilians as part of a campaign of terror and collective punishment, as well
as the widespread and notorious use of child soldiers;

c. the military training that many children were subjected to upon initiation

into the Kamajor Society.

It is the prosecution theory of the case that the planning, instigation, ordering or
committing of the conscription or use of boys and girls under the age of 15 or the
aiding and abetting thereof, or that resulted from the participation of Moinina
Fofana in the common plan can be reasonably inferred from, inter alia, the fact
that:

a. he was National Director of War of the CDF, as such he had direct

responsibility for implementing policy and strategy for prosecuting the

war;
b. he was a member of the War Council;
c. he was a Battlefield Commander, 17™ Battalion and present where

children were being used in attacks;
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d. he was responsible for sending ammunition to the CDF in the field
including children;

€. he was physically present in war planning meetings and at the issuing of
directives and commands to the CDF;

f. Moinina Fofana was directly responsible for the Death Squad, which
allowed young boys to fight alongside them on the battlefield;

g. Moinina Fofana visited the village of Gambia twice where he expressed

support and endorsed the use of child soldiers.

It is further the prosecution theory of the case that the conscription of children
was a foreseeable risk of the common plan to use any means necessary to defeat
the RUF/AFRC forces and to gain and exercise control over the territory of Sierra

Leone, willingly taken by Moinina Fofana.

Article 6.3 Responsibility

137.

138.

It is the prosecution theory of the case that Moinina Fofana held a position
individually or in concert with other CDF superiors, superior to the CDF
subordinates engaged in the use of child soldiers arid had effective control over

those subordinates.

It is the prosecution theory of the case that the fact that Moinina Fofana knew or

should have known that the conscription of children was to occur can be

reasonably inferred from, inter alia:

a. his position of authority within the CDF;

b. that during the relevant times in the indictment, Moinina Fofana was in
regular communication with Samuel Hinga Norman;

c. his presence at the CDF bases, initiation ceremonies and camps where
children underwent military training;

d. the fact that he received regular status reports of war operations.
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It is further the prosecution theory of the case that given all of these matters it can
be reasonably inferred that Moinina Fofana failed to take necessary and
reasonable measures to prevent the conscription or use of child soldiers or to

punish the perpetrators thereof.

(c) ALLIEU KONDEWA

General

140.

141.

At all times relevant to the Indictment, Allieu Kondewa was the High Priest of the
Civil Defence Forces (CDF). As such he was responsible for all initiations within
the CDF, including the initiation of children under the age of 15 years.
Furthermore, he frequently led or directed operations and had direct command
authority over units within the CDF responsible for carrying out special missions.

(Refer to paragraph 16 of the indictment filed 5 February 2004).

The prosecution imputes guilt to Allieu Kondewa in relation to each count of the
indictment pursuant to Article 6.1 of the Statute. Under this theory of culpability,
Allieu Kondewa bears individual criminal responsibility for all of those crimes he
planned, instigated, ordered, committed or in whose planning, preparation or
execution he otherwise aided and abetted. This theory of liability likewise
inculpates Kondewa for those criminal acts which were perpetrated as a part of a
joint criminal enterprise in which he participated or were a reasonably foreseeable
consequence of the joint criminal enterprise in which he participated (refer to
paragraph 20 of the indictment). Additionally, or alternatively, the prosecution
submits that Allieu Kondewa is guilty pursuant to Article 6.3 of the Statute for the
criminal acts of his subordinates. This theory of liability is predicated on the fact
that he knew or had reason to know that the subordinate was about to commit
such acts or had done so and despite this knowledge, he failed to take necessary
and reasonable measures to prevent such acts or to punish the perpetrators thereof

(refer to paragraph 21 of the indictment).
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Counts 1-2: Unlawful Killings

142. The prosecution shall adduce evidence that victims were routinely shot, hacked to

death and burned to death (refer to paragraph 25 of the indictment).

TONGO:

143. Between about 1 November 1997 and about 30 April 1998, at or near Tongo
Field, and at or near the towns of Lalehun, Kamboma, Konia, Talama, Panguma
and Sembehun, the CDF attacked and unlawfully killed an unknown number of
captured enemy combatants as well as civilians including Chief Aruna Konuwa,

Chief Brima Conteh, and one Mohammed Mansaray alias “Joskie.

144. The evidence will demonstrate, inter alia, that:

a. on or about January 14, 1998, the CDF attacked Tongo Field; that the
CDF detained civilians and that those considered to be collaborators,
identified by tribe or otherwise, were systematically and brutally killed,
that this attack was led by field commanders subordinate to Moinina
Fofana.

b. on or about January 1998, the CDF arrested at gunpoint civilians fleeing
Tongo; that at Talama, the civilians were made to sit on the ground and
were screened according to the tribes of which they were members; that on
the instructions of a CDF commander, those civilians set aside were
unlawfully killed;

C. on or about January 29, 1998, civilians fleeing Tongo for Kenema saw
dozens of corpses on the roads leading from the town and in the bush

following CDF onslaught.

Article 6.1 Responsibility

145. It is the prosecution theory of the case that the plarning, instigation, ordering or
committing of unlawful civilian killings during the attacks in Tongo, or the aiding

and abetting thereof, or that resulted from the common plan to use any means
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necessary to defeat the RUF/AFRC forces and to gain and exercise control over

the territory of Sierra Leone, can be reasonably inferred from, inter alia:

a.

the overall conduct of the CDF, not limited to any one district, which
engaged in widespread killing of civilians as part of a campaign of terror
and collective punishment;

the fact that on or about January 14, 1998 the CDF captured and, over the
next two weeks, held the town of Tongo and that during that period of
time widespread atrocities occurred against those alleged to have
supported the AFRC/RUF including unlawful killings and physical
violence;

the fact that Samuel Hinga Norman and in the presence of Allieu
Kondewa is known have made statements to the effect that the civilians
found in Tongo at the time of the battle were to be regarded as the enemy
and should be treated as such;

the fact that Samuel Hinga Norman made a public announcement ordering
all civilians to leave Tongo and that anyone found in the town by CDF

forces would be regarded as the enemy.

It is the prosecution theory of the case that the planning, instigation, ordering or

committing of unlawful killings by Allieu Kondewa or his aiding and abetting

thereof, or that resulted from the participation of Allieu Kondewa in the common

plan can be reasonably inferred from, inter alia:

a.
b.

his position as High Priest of the Kamajors;

the fact that he prepared the CDF for battle, in particular for battle in
Tongo;

the fact that he was a member of the War Council;

the fact that together with Samuel Hinga Norman he presided over
meetings where battle plans were made and was therefore physically
present in war planning meetings and at the issuing of directives and

commands to the CDF;
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It is further the prosecution theory of the case that the unlawful civilian
killings were a foreseeable risk of the common plan to use any means
necessary to defeat the RUF/AFRC forces and to gain and exercise control

over the territory of Sierra Leone, willingly taken by Allieu Kondewa.

Article 6.3 Responsibility

147.

148.

149.

It is the prosecution theory of the case that Allieu Kondewa held a position,

individually or in concert with other CDF superiors, superior to CDF subordinates

engaged in the unlawful killing and had effective control over those subordinates.

It is the prosecution theory of the case that the fact that Allieu Kondewa knew or

should have known that the unlawful killings were about to be committed can be

reasonably inferred from, inter alia:

a.
b.

C.

his position of authority within the CDF;

the fact that he was a member of the War Council;

the fact that together with Samuel Hinga Norman he presided over
meetings where battle plans were made and was therefore physically
present in war planning meetings and at the issuing of directives and
commands to the CDF;

the fact of the announced position of the CDF with respect to civilians, in

particular, those civilians in Tongo.

It is further the prosecution theory of the case that given all of these matters it can

be reasonably inferred that Allieu Kondewa failed to take necessary and

reasonable measures to prevent the unlawful killings or to punish the perpetrators

thereof.

KENEMA DISTRICT

150.

On or about February 15, 1998 at or near the District Headquarters town of

Kenema and at the nearby locations of SS Camp, and Blama, the CDF unlawfully
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killed an unknown number of civilians including one Kosia of Sumaila Street,

Kenema, as well as captured enemy combatants.

On or about February 15, 1998, at or near Kenema, the CDF unlawfully killed an
unknown number of Sierra Leonean Police Officers including Sgt. Fosonah,

Momoh Samura and Cpl. Fandai and others.

The evidence will demonstrate, inter alia,:

a. that the CDF launched an attack on Kenema Town on or about February
15, 1998, upon the directives and instructions of the CDF high command,
of which Allieu Kondewa was an integral member, and that an unknown
number of civilians were killed;

b. that the CDF did not take prisoners of war, i.e., whether rebels or soldiers,
enemy combatants were summarily executed;
that the CDF killed at least 5 civilians during the Kenema attack;

d. that the CDF killed at least 3 Sierra Leone Police officers during the
Kenema attack;

e. that SS camp, captured when Kenema was taken, was used by the CDF as

a place where captured rebels, soldiers and collaborators were killed.

It is the prosecution theory of the case that the planning, instigation, ordering or

committing of unlawful civilian killings during the attacks in Kenema District, or

the aiding and abetting thereof, or that resulted from the common plan to use any

means necessary to defeat the RUF/AFRC forces and to gain and exercise control

over the territory of Sierra Leone, can be reasonably inferred from, inter alia:

a. the overall conduct of the CDF, not limited to any one District, which
engaged in widespread killing of civilians as part of a campaign of terror
and collective punishment;

b. the fact that a systematic attack, specifically on police officers occurred,
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the fact that during the relevant time the CDF, in responding to inquires,
reported that Samuel Hinga Norman had ordered that police officers in

general were to be treated as the enemy.

154. It is the prosecution theory of the case that the planning, instigation, ordering or

committing of unlawful killings by Allieu Kondewa or his aiding and abetting

thereof, or that resulted from the participation of Allieu Kondewa in the common

plan can be reasonably inferred from, inter alia:

a.
b.

C.

his position as High Priest of the Kamajors;

the fact that he prepared the CDF for battle;

that fact that he was a member of the War Council;

the fact that together with Samuel Hinga Norman he presided over
meetings where battle plans were made and was therefore physically
present in war planning meetings and at the issuing of directives and
commands to the CDF;

the fact that the CDF killed civilians in Kenema District on the instruction
of Allieu Kondewa, in addition to Samuel Hinga Norman and Moinina

Fofana.

155. It is further the prosecution theory of the case that the unlawful civilian killings

were a foreseeable risk of the common plan to use any means necessary to defeat

the RUF/AFRC forces and to gain and exercise control over the territory of Sierra

Leone, willingly taken by Allieu Kondewa.

Article 6.3 Responsibility

156. It is the prosecution theory of the case that Allieu Kondewa held a position,

individually or in concert with other CDF superiors, superior to CDF subordinates

engaged in the unlawful killing and had effective control over those subordinates.
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It is the prosecution theory of the case that the fact that Allieu Kondewa knew or

should have known that the unlawful killings were about to be committed can be

reasonably inferred from, inter alia:

a.

his position of authority within the CDF and the fact that his subordinates
engaged in the killing of civilians;

the fact that he was a member of the War Council;

the fact that together with Samuel Hinga Norman he presided over
meetings where battle plans were made and was therefore physically
present in war planning meetings and at the issuing of directives and
commands to the CDF;

the announced position of the CDF with respect to civilians and
policemen;

the fact that as a senior member of the CDF he was regularly present in
Kenema;

the fact that he was present in Kenema Town, along with Samuel Hinga
Norman, shortly after the CDF took over the town in February 1998;

the fact that he was present at a meeting at the Police Barracks in Kenema
Town following an attack by the CDF on Kenema Town and the dead
bodies of civilians and police killed by the CDF in that attack were visibly
present in the police field and the surrounding area at the time that this
meeting took place;

the fact that he visited and attended meetings at SS Camp, a location in
Kenema used by the CDF for the killing of captured rebels, collaborators

and as a detention facility.

It is further the prosecution theory of the case that given all of these matters it can

be reasonably inferred that Allieu Kondewa failed to take necessary and

reasonable measures to prevent the unlawful killings or to punish the perpetrators

thereof.
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BO DISTRICT

159.

160.

At various times in January and February 199§, in locations in Bo District
including the District Headquaters town of Bo, Kebi Town, Koribundo, Kpeyama,
Fengehun and Mongere, the CDF unlawfully killed both captured enemy
combatants and an unknown number of civilians including a man called Kafala,
Ambrose Kortu and, Abema a CDF combatant who was killed for refusing to

operate as ordered by the CDF high command.

The evidence will demonstrate, inter alia, that:
a. at a meeting and in the presence of Allieu Kondewa, commands and
orders were given for the attack on Koribundo in the Bo District and that

such orders included instructions that rio living thing was to be spared in

the attack;

b. Bo District was under control of the CDF for long periods during the
conflict;

c. the CDF launched an attack on Koribundo six times until it was taken on

or about the 13™ and 14" of February 1998;

d. the CDF was present in Bo District Between about January and February
1998;
e. an unknown number of civilians were killed that were non members of

any armed faction.

Article 6.1 Responsibility:

161.

It is the prosecution theory of the case that the planning, instigation, ordering or

committing of unlawful civilian killings during the attacks in Bo District, or the

aiding and abetting thereof, or that resulted from the common plan to use any

means necessary to defeat the RUF/AFRC forces and to gain and exercise control

over the territory of Sierra Leone, can be reasonably inferred from, inter alia:

a. the overall conduct of the CDF, not limited to any one District, which
engaged in widespread killing of civilians as part of a campaign of terror

and collective punishment;
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the fact that the CDF held the town of Bo intermittently over a long period
of tirne and set up a command headquarters there;

the fact that Moinina Fofana in the presence of Samuel Hinga Norman and
Allieu Kondewa accosted a CDF commander, and rebuked him for failing

to kill, as ordered, one Sheku Gbao, a captured enemy combatant.

It is the prosecution theory of the case that the planning, instigation, ordering or

committing of unlawful killings by Allieu Kondewa or his aiding and abetting

thereof, or that resulted from the participation of Allieu Kondewa in the common

plan can be reasonably inferred from, inter alia:

a.
b.

his position as High Priest of the Kamajors;

the fact that he prepared the CDF for battle, in particular before the battle
in Koribundo;

the fact that he was a member of the War Council;

the fact that together with Samuel Hinga Norman he presided over
meerings where battle plans were made and was therefore physically
present in war planning meetings and at the issuing of directives and
commands to the CDF;

the fact that he fought with the CDF in Bo Town;

the fact that Allieu Kondewa, together with Moinina Fofana, was present
at a meeting at Base Zero in which Sarnuel Hinga Norman ordered that
soldiers, rebels and collaborators in Koribundo should be killed;

the fact that Allieu Kondewa was present at a meeting at Base Zero, at
which, in front of 15,000 CDF, Samuel Hinga Norman ordered that all
those prominent people including the ex District Officer and Provisional
Secretary who stayed in Bo Town during the rebel invasion should be
killed;

the fact that Allieu Kondewa, along with Fofana was present at a meeting
in Dassamu village at which Samuel Hinga Norman ordered that any

civilian who had harbored a soldier should be killed.
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It is further the prosecution theory of the case that the unlawful civilian killings
were a foreseeable risk of the common plan to use any means necessary to defeat
the RUF/AFRC forces and to gain and exercise control over the territory of Sierra

Leone, willingly taken by Allieu Kondewa.

Article 6.3 Responsibility

164.

165.

It is the prosecution theory of the case that Allieu Kondewa held a position,
individually or in concert with other CDF superiors, superior to CDF subordinates

engaged in the unlawful killing and had effective control over those subordinates.

It is the prosecution theory of the case that the fact that Allieu Kondewa knew or
should have known that the unlawful killings were about to be committed can be

reasonably inferred from, inter alia:

his position of authority within the CDF;

the fact that he was a member of the War Council;

the fact that together with Samuel Hinga Norman he presided over
meetings where battle plans were made and was therefore physically
present in war planning meetings and at the issuing of directives and
commands to the CDF;

the announced position of the CDF with respect to civilians, in particular
in Koribundo;

the fact that he was physically present in Bo at times relevant to the
indictment;

the fact that he was in receipt of regular reports and communications about
events in Bo District at times relevant to the indictment;

the fact that he regularly traveled to Bo Town;

the fact that he fought with the CDF in Bo Town;

the fact that he led a group called “Black December” and that this group
killed civilians at a checkpoint outside Bo Town;

the fact that Allieu Kondewa, as well as Moinina Fofana, was present at

meetings held in Koribundo attended by the townspeople at which Samuel
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Hinga Norman explained that all the acts committed by the CDF in
Koribundo, including the killing of civilians, had been committed pursuant
to Samuel Hinga Norman’s instructions and had been ordered on the basis

that the people of Koribundo had collaborated with the enemy;

It is further the prosecution theory of the case that given all of these matters it can

be reasonably inferred that Allieu Kondewa failed to take necessary and

reasonable measures to prevent the unlawful killings or to punish the perpetrators

thereof.

MOYAMBA DISTRICT

167.

168.

Between about October 1997 and December 1999 in locations in Moyamba

District, including Sembehun, Taiama, Bylago, Ribbi and Gbagbantoke, the CDF

unlawfully killed an unknown number of civilians, including Mr. Thomas, former

Treasury Clerk, Abubakarr “Waka” Bangura, businessman, as well as captured

enemy combatants.

The evidence will demonstrate, inter alia, that:

a.

between about 1997 and December 1999, the CDF attacked or conducted
armed operations in the Moyamba District, to include the towns of
Sembehun and Gbangbatoke; that as a result of the actions, the CDF
continued to identify suspected “collaborators” and others suspected not to
be supportive of the CDF and their activities and unlawfully killed an
unknown number of civilians;

a CDF administrative structure was set up for Moyamba governance under
the command of one Gobeh assisted by Kinnie Torma;

during the CDF reign, the CDF unlawfully killed an unknown number of
civilians, including one Mr. Thomas, a former Treasury Clerk of the
Native Administration whose head was cut off, put on a stick and

displayed throughout the town as a warning to the residents as to their fate
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should they not support the CDF or should they not provide active
resistance to the AFRC/RUF,

d. on or about January 26, 1998, the CDF ambushed a convoy of soldiers and
civilians at Moyamba Junction resulting in a highway battle that killed a

number of civilians.

Article 6.1 Responsibility

169.

170.

It is the prosecution theory of the case that the planning, instigation, ordering or
committing of unlawful civilian killings during the attacks in Moyamba, or the
aiding and abetting thereof, or that resulted from the common plan to use any
means necessary to defeat the RUF/AFRC forces and to gain and exercise control
over the territory of Sierra Leone, can be reasonably inferred from, inter alia:

a. the overall conduct of the CDF, not limited to any one District, which
engaged in widespread killing of civilians as part of a campaign of terror
and collective punishment;

b. that Moinina Fofana held meetings in Moyarnba Town and admonished
the town’s people that the CDF had taken over the town and that the CDF

were now the lawful authority in Moyamba.

It is the prosecution theory of the case that the planning, instigation, ordering or
committing of unlawful killings by Allieu Kondewa or his aiding and abetting
thereof, or that resulted from the participation of Allieu Kondewa in the common
plan can be reasonably inferred from, inter alia:

a. his position as High Priest of the Kamajors;

b. the fact that he prepared the CDF for battle;
the fact that he was a member of the War Council;

d. the fact that together with Samuel Hinga Norman he presided over
meetings where battle plans were made and was therefore physically
present in war planning meetings and at the issuing of directives and
commands to the CDF;

e. the fact that he ordered the execution of a woman;
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f. the fact that Samuel Hinga Norman appointed personnel to command

positions within the CDF structure.

It is further the prosecution theory of the case that the unlawful civilian killings
were a foreseeable risk of the common plan to use any means necessary to defeat
the RUF/AFRC forces and to gain and exercise control over the territory of Sierra

Leone, willingly taken by Allieu Kondewa.

Article 6.3 Responsibility

172.

173.

174.

It is the prosecution theory of the case that Allieu Kondewa held a position,
individually or in concert with other CDF superiors, superior to CDF subordinates

engaged in the unlawful killing and had effective control over those subordinates.

It is the prosecution theory of the case that the fact that Allieu Kondewa knew or
should have known that the unlawful killings were about to be committed can be
reasonably inferred from, inter alia:

his position of authority within the CDF;

b. the fact that he was a member of the War Council;

c. the fact that together with Samuel Hinga Norman he presided over
meetings where battle plans were made and was therefore physically
present in war planning meetings and at the issuing of directives and
commands to the CDF;

d. the announced position of the CDF with respzct to civilians;

€. the fact that Allieu Kondewa was at times relevant to the indictment

physically present in Moyamba;

It is further the prosecution theory of the case that given all of these matters it can
be reasonably inferred that Allieu Kondewa failed to take necessary and
reasonable measures to prevent the unlawful killings or to punish the perpetrators

thereof.
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175.

176.

Between about October 1997 and December 1999 in locations in the Bonthe

District including Talia (Base Zero), Moyabeh, Makose and Bonthe Town, the

CDF unlawfully killed captured enemy combatants as well as a number of

civilians including Jusu Sally, Lahai Lebbie and Pa Bargie.

The evidence will demonstrate, inter alia, that:

a.

Base Zero was set up near the village of Tihun and served as the CDF
operational base from where operations to flush out the AFRC/RUF were
staged; that it was also the seat of the CDF War Council;

it was at Base Zero that Moinina Fofana, Samuel Hinga Norman and
Allieu Kondewa, forming a tripartite CDF leadership, together with other
persons unknown, planned, coordinated, directed, trained and commanded
the attacks on Bo, Koribundo, Tongo, Moyamba,;

on or about October 1997 and December 1999, the CDF attacked or
conducted armed operations in the Bonthe District, generally in and
around the towns and settlements of Talia, Tihun, Maboya, Bolloh,
Bembay, and the island town of Bonthe during which the CDF unlawfully
killed an unknown number of civilians including, Kpana Manso, Abu
Samuka and Kondor Bantama.

on or about the 15 of February, 1998, at a meeting held in the Bellet,
Bonthe Town, the CDF summoned civilians and those identified as rebel

collaborators were killed.
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Article 6.1 Responsibility

177.

178.

It is the prosecution theory of the case that the planning, instigation, ordering or
committing of unlawful civilian killings during the attacks in Bonthe District, or
the aiding and abetting thereof, or that resulted from the common plan to use any
means necessary to defeat the RUF/AFRC forces and to gain and exercise control
over the territory of Sierra Leone, can be reasonably inferred from, inter alia:

a. the overall conduct of the CDF, not limited to any one district, which
engaged in widespread killing of civilians as part of a campaign of terror
and collective punishment;

b. the fact that CDF base headquarters was located in Talia, Bonthe District
and as such served as the temporary residence of the CDF high command

including Samuel Hinga Norman, Moinina Fofana and Allieu Kondewa,

It is the prosecution theory of the case that the planning, instigation, ordering or

committing of unlawful killings by Allieu Kondewa or his aiding and abetting

thereof, or that resulted from the participation of Allieu Kondewa in the common

plan can be reasonably inferred from, inter alia:

a. his position as the High Priest of the Kamajors;

b. the fact that he prepared the CDF for battle, in particular the Death Squad,

c. the fact that he participated in attacks in Bonthe District, and also led an
attack on York island;

d. the fact that he was a member of the War Council;

€. the fact that together with Samuel Hinga Norman he presided over
meetings where battle plans were made and was therefore physically

present in war planning meetings and at the issuing of directives and

commands to the CDF;

f. the fact that together with Samuel Hinga Norman he gave instructions to
the Death Squad;

g. the fact that Allieu Kondewa at Base Zero, together with Moinina Fofana

pronounced death sentences on those captured in battle;
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the fact that he ordered the CDF to kill civilians and policemen and that
these instructions were given from Base Zero; the fact that he gave orders
to kill a woman named Jestina who was then decapitated; that fact that one
Lahai Lebbie was burnt to death on orders of Kondewa; the fact that a
policeman, Samuel Yomah was also killed on Kondewa’a orders;

the fact that he personally shot and killed two civilians at Base zero and
that he participated in the killing of civilians in Bonthe District, including
the killing of a pregnant women at Gambia Village, whose fetus was cut
out and placed on a large stick planted at the junction through which

Samuel Hinga Norman would enter Gambia village;

It is further the prosecution theory of the case that the unlawful civilian killings
were a foreseeable risk of the common plan to use any means necessary to defeat
the RUF/AFRC forces and to gain and exercise control over the territory of Sierra

Leone, willingly taken by Allieu Kondewa.

Article 6.3 Responsibility

180.

181.

It is the prosecution theory of the case that Allieu Kondewa held a position,
individually or in concert with other CDF superiors, superior to CDF subordinates

engaged in the unlawful killing and had effective control over those subordinates.

It is the prosecution theory of the case that the fact that Allieu Kondewa knew or
should have known that the unlawful killings were about to be committed can be

reasonably inferred from, inter alia:

his position of authority within the CDF;

the fact that he was a member of the War Council;

the fact that together with Samuel Hinga Norman he presided over
meetings where battle plans were made and was therefore physically
present in war planning meetings and at the issuing of directives and
commands to the CDF;

the announced position of the CDF with respect to civilians;
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the fact that he was present in various locations in Bonthe District;
including Talia/ Base Zero, Tihun, Bonthe Town, Mattru, Dassamu
Village, Gambia Village, throughout the period relevant to the indictment;
the fact that a number of civilians, including Paramount Chiefs went to
Base Zero to lodge complaints about the mistreatment of civilians by the
CDF and that this complaint was made to both Samuel Hinga Norman and
Allieu Kondewa;

the fact that he was the top authority in Baze Zero prior to the arrival of
Samuel Hinga Norman and that during this time many innocent civilians
were killed there with Kondewa’s full knowledge of these events as a
result of his position of authority;

the fact that at a meeting held in Talia in 1997 he was instructed by

Samuel Hinga Norman to stop killing civilians.

It is further the prosecution theory of the case that given all of these matters it can

be reasonably inferred that Allieu Kondewa failed to take necessary and

reasonable measures to prevent the unlawful killings or to punish the perpetrators

thereof.

BLACK DECEMBER OPERATION

183.

184.

Between about 1 November 1997 and about 1 February 1998, as part of Operation

Black December in the Southern and Eastern provinces of Sierra Leone, the CDF

unlawfully killed an unknown number of civilians and captured enemy

combatants in road ambushes at Gerehun, Jembeh and the Bo-Matotoka Highway.

The evidence will demonstrate, inter alia, that:

a.

the CDF leader, Samuel Hinga Norman, on behalf of the CDF high
command, announced that a military operation, named ‘Black December’
was launched with the objective to capture all main roads in Sierra Leone;
on or about November 14, 1997, the CDF militia attacked a bus on the Bo-

Kenema Road killing nine passengers;

70



3349

c. on or about December 30, 1997, the CDF claimed success in the militia’s
‘Black December’ military offensive in southeastern Sierra Leone. The
militia also claimed to have blocked the Freetown-Bo, Bo-Kenema, and
Bo-Pujuhun highways;

d. on or about January 12, 1998, the CDF announced the beginning of Phase
II of Operation Black December which involved the encirclement of all
major towns and cities throughout the country;

e. on or about January 16, 1998, travelers reaching the capital confirmed the
death of 25 persons along the Bo-Freetown road;

f. the CDF ambushed a commercial truck near Bo, killing 6 passengers.

Article 6.1 Responsibility

185.

186.

It is the prosecution theory of the case that the planning, instigation, ordering or
committing of unlawful civilian killings during the attacks of the Black December
Operation, or the aiding and abetting thereof, or that resulted from the common
plan to use any means necessary to defeat the RUF/AFRC forces and to gain and
exercise control over the territory of Sierra Leone, can be reasonably inferred
from, inter alia:
a. the overall conduct of the CDF, not limited to any one District, which
engaged in widespread killing of civilians as part of a campaign of terror

and collective punishment.

It is the prosecution theory of the case that the planning, instigation, ordering or
committing of unlawful killings by Allieu Kondewa or his aiding and abetting
thereof, or that resulted from the participation of Allieu Kondewa in the common

plan can be reasonably inferred from, inter alia:

a. his position as the High Priest of the Kamajors;
b. the fact that he was a member of the War Council;
c. the fact that together with Samuel Hinga Norman he presided over

meetings where battle plans were made and was therefore physically
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present in war planning meetings and at the issuing of directives and

commands to the CDF.

It is further the prosecution theory of the case that the unlawful civilian killings
were a foreseeable risk of the common plan to use any means necessary to defeat
the RUF/AFRC forces and to gain and exercise control over the territory of Sierra

Leone, willingly taken by Allieu Kondewa.

Article 6.3 Responsibility

188.

189.

190.

It is the prosecution theory of the case that Allieu Kondewa held a position,
individually or in concert with other CDF superiors, superior to CDF subordinates

engaged in the unlawful killing and had effective control over those subordinates.

It is the prosecution theory of the case that the fact that Allieu Kondewa knew or
should have known that the unlawful killings were about to be committed can be
reasonably inferred from, inter alia:

his position of authority within the CDF;

b. the fact that he was a member of the War Council,

C. the fact that together with Samuel Hinga Norman he presided over
meetings where battle plans were made and was therefore physically
present in war planning meetings and at the issuing of directives and
commands to the CDF;

d. the announced position of the CDF with respect to civilians.

It is further the prosecution theory of the case that given all of these matters it can
be reasonably inferred that Allieu Kondewa failed to take necessary and

reasonable measures to prevent the unlawful killings or to punish the perpetrators

thereof.
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Counts 3-4: Physical Viclence and Mental Suffering

191.  The Prosecution will adduce evidence that the CDF intentionally inflicted serious

physical violence and mental harm or suffering on an unknown number of

civilians during the course of the time and at the locations referred to in the

indictment (refer to paragraph 26 of the indictment).

TONGO

192. The evidence will demonstrate, inter alia, that:

a.

on or about January 14, 1998, the CDF attacked Tongo Field at which
time the CDF unlawfully arrested, detained and screened civilians in an
effort to identify individuals thought to be aiding the AFRC/RUF and that
those considered to be collaborators, identified by tribe or otherwise, were
systematically, brutally and intentionally subjected to the infliction of
physical violence and mental harm or suffering;

the CDF used machetes, knives, guns, sticks, and materials consistent with
offensive weapons to intentionally inflict physical violence and mental
harm or suffering on civilians;

the CDF killed suspected collaborators, and thereafter ordered the civilians
that had sought refuge at the NDMC headquarters to return home; that as
the crowds of civilians were leaving, the CDF opened sporadic fire in the
midst of the crowd thereby intentionally wounding and maiming civilians;
the CDF subjected the people of Tongo to serious mental anguish and
suffering through their conduct of summary executions, beatings,
mutilations and threats of death,;

a process of screening arrested civilians was used whereby mainly
civilians of non-Mende extraction were caught, branded as

“collaborators,” and killed, some in full view of friends and family.
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Article 6.1 Responsibility

193.

194.

It is the prosecution theory of the case that the planning, instigation, ordering or
committing of physical violence and mental harm or suffering during the attacks
in Tongo Field or the aiding and abetting thereof, or that resulted from the
common plan to gain and exercise political power and control over the territory of
Sierra Leone, can be reasonably inferred from, inter alia;

a. the overall conduct of the CDF, not limited to any one district, which
engaged in the widespread infliction of physical violence and mental harm
or suffering as part of a campaign of terror and collective punishment;

b. the fact that in December 1997 Samuel Hinga Norman said in a meeting at
Base Zero, attended by all commanders in the Tongo axis, including
Moinina Fofana and Allieu Kondewa, that all people in Tongo should be
regarded as the enemy; that Samuel Hinga Norman further said that
civilians living in Tongo were CDF enemies because they were mining for
diamonds which were used by the rebels to buy weapons and that
therefore they should be killed;

C. the fact that in December 1997, before the attack on Tongo Field, Samuel
Hinga Norman on behalf of the CDF high command made an
announcement on BBC radio ordering all civilians to leave the town; that
following these orders, in the ensuing attack, a large number of civilians
were killed, wounded or assaulted by the CDF particularly at the NDMC

compound.

It is the prosecution theory of the case that the planning, instigation, ordering or
committing of acts causing physical violence and mental harm or suffering by
Allieu Kondewa, or his aiding and abetting thereof, or that resulted from the
participation of Allieu Kondewa in the common plan can be reasonably inferred
from, inter alia:

a. his position as High Priest of the Kamajors;

b. the fact that he prepared the CDF for battle, in particular for battle in

Tongo;
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the fact that he was a member of the War Council;

d. the fact that together with Samuel Hinga Norman he presided over
meetings where battle plans were made and was therefore physically
present in war planning meetings and at the issuing of directives and

commands to the CDF.

It is further the prosecution theory of the case that the infliction of physical
violence and mental harm or suffering was a foreseeable risk of the common plan
to use any means necessary to defeat the RUF/AFRC forces and to gain and
exercise control over the territory of Sierra Leone, willingly taken by Allieu

Kondewa.

Article 6.3 Responsibility

196.

197.

198.

It is the prosecution theory of the case that Allieu Kondewa held a position,
individually or in concert with other CDF superiors, superior to the CDF
subordinates engaged in the infliction of physical violence and mental harm or

suffering and had effective control over those subordinates.

It is the prosecution theory of the case that the fact that Allieu Kondewa knew or
should have known that the infliction of physical violence and mental harm or

suffering were about to be committed can be reasonably inferred from, inter alia:

a. his position of authority within the CDF;
b. the fact that he was a member of the War Council;
c. the fact that together with Samuel Hinga Norman he presided over

meetings where battle plans were made and was therefore physically
present in war planning meetings and at the issuing of directives and
commands to the CDF;

d. the announced position of the CDF with respect to civilians.

It is further the prosecution theory of the case that given all of these matters it can

be reasonably inferred that Allieu Kondewa failed to take necessary and
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reasonable measures to prevent the acts that resulted in the infliction of physical

violence and mental harm or suffering or to punish the perpetrators thereof.

KENEMA DISTRICT

199.

The evidence will demonstrate, inter alia, that:

a. the CDF launched an attack on Kenema Town on February 15, 1998,
which occasioned severe physical violence, intentional infliction of
serious mental harm or suffering on the civilian population, upon the
directives and instructions of the CDF high command, of which Allieu
Kondewa was a member;

b. SS Camp was taken when the CDF captured Kenema; that SS camp was
used by the CDF as a place where captured rebels, soldiers and
collaborators were taken, tortured and killed;

c. the infliction of physical violence and mental harm or suffering occurred
through acts carried out by the CDF in the presence and plain view of
relatives and friends of the victims;

d. Sierra Leone Police officers were attacked and severely injured during the

CDF assault on Kenema.

Article 6.1 Responsibility

200.

It is the prosecution theory of the case that the planning, instigation, ordering or

committing of acts causing physical violence and mental harm or suffering during
the attacks in Kenema, or the aiding and abetting thereof, or that resulted from the
common plan to gain and exercise political power and control over the territory of

Sierra Leone, can be reasonably inferred from, inter alia;

a. the overall conduct of the CDF, not limited to any one District, including
intentionally inflicting serious physical violence and mental harm and

suffering on an unknown number of civilians;

b. the fact that a systematic attack, specifically directed against police

officers occurred;
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201.

202.

C.

the fact that during the relevant time the CDF, in responding to inquiries,
reported that Samuel Hinga Norman had ordered that police officers in

general were to be treated as the enemy.

It is the proszcution theory of the case that the planning, instigation, ordering or

committing of acts causing physical violence and mental harm or suffering during

the attacks irt Kenema by Allieu Kondewa, or the aiding and abetting thereof, or

that resulted from the participation of Allieu Kondewa in the common plan can be

reasonably inferred from, inter alia:

a.
b.

C.

d.

his position as High Priest of the Kamajors;

the fact that he prepared the CDF for battle;

the fact that he was a member of the War Council;

the fact that together with Samuel Hinga Norman he presided over
meetings where battle plans were made and was therefore physically
present in war planning meetings and at the issuing of directives and
commands to the CDF;

the fact that the CDF mistreated civilians in Kenema District on the
instruction of Allieu Kondewa, in addition to Samuel Hinga Norman and
Moinina Fofana;

the fact that he visited the SS Camp; a location in Kenema used by the
CDF for the killing of captured rebels, collaborators and as a detention

facility.

It is further the prosecution theory of the case that the infliction of physical

violence and mental harm or suffering against civilians, was a foreseeable risk of

the common plan to use any means necessary to defeat the RUF/AFRC forces and

to gain and exercise control over the territory of Sierra Leone, willingly taken by

Allieu Kondewa.
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Article 6.3 Responsibility

203. It is the proszcution theory of the case that Allieu Kondewa held a position,

individually or in concert with other CDF superiors, superior to the CDF

subordinates engaged in the infliction of physical violence and mental harm or

suffering and had effective control over those subordinates.

204. It is the prosecution theory of the case that the fact that Allieu Kondewa knew or

should have known that the infliction of physical violence and mental harm or

suffering was about to be committed can be reasonably inferred from, inter alia:

a.
b.

C.

his position of authority within the CDF;

the fact that he was a member of the War Council,

the fact that together with Samuel Hinga Norman he presided over
meetings where battle plans were made and was therefore physically
present in war planning meetings and at the issuing of directives and
comrands to the CDF;

the announced position of the CDF with respect to civilians;

the fact that as a senior member of the CDF he was regularly present in
Kenema;

the fact that he was present in Kenema Town, along with Samuel Hinga
Norman, shortly after the CDF took over the town in February 1998;

the fact that he visited and attended meetings at the SS Camp, a location in
Kenema used by the CDF for the killing of captured rebels, collaborators

and as a detention facility.

205. It is further the prosecution theory of the case that given all of these matters it can

be reasonably inferred that Allieu Kondewa failed to take necessary and

reasonable measures to prevent the infliction of physical violence and mental

harm or suffering or to punish the perpetrators thereof.

BO DISTRICT

206. The evidence will demonstrate, inter alia, that:
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a. at a meeting and in the presence of Allieu Kondewa, commands and
orders were given for the attack on Koribundo in the Bo District and that
those orders included instructions that the CDF taking part in the operation
were not to spare any living thing during the attack;

b. Bo District was under control of the CDF for significant periods of time
during the conflict;

c. an unknown number of civilians were physically injured that were non
members of any armed faction;

d. Moinina Fofana maintained his offices and spent a significant amount of
time in Bo and was thus in proximity to the events which resulted in the

infliction of physical violence and mental harm or suffering.

Article 6.1 Responsibility

207. It is the prosecution theory of the case that the planning, instigation, ordering or
committing of the acts resulting in physical violence and mental harm or suffering
during the attacks in Bo, or the aiding and abetting thereof, or that resulted from
the common plan to use any means necessary to defeat the RUF/AFRC forces and
to gain and exercise control over the territory of Sierra 