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I
1.

INTRODUCTION

The accused is charged on an indictment with the following crimes under the Statute of the

Special Court for Sierra Leone (the Statute):

2.

COUNTS 1-2: UNLAWFUL KILLINGS

Count 1: Murder, a CRIME AGAINST HUMANITY, punishable under Article 2.a. of the
Statute of the Court;

Count 2: Violence to life, health and physical or mental well-being of persons, in particular
murder, a VIOLATION OF ARTICLE 3 COMMON TO THE GENEVA CONVENTIONS
AND OF ADDITIONAL PROTOCOL II, punishable under Article 3.a. of the Statute.

Count 3-4: PHYSICAL VIOLENCE AND MENTAL SUFFERING

Count 3: Inhumane Acts, a CRIME AGAINST HUMANITY, punishable under Article 2.i. of the
Statute;

Count 4: Violence to life, health and physical or mental well-being of persons, in particular cruel
treatment, a VIOLATION OF ARTICLE 3 COMMON TO THE GENEVA
CONVENTIONS AND OF ADDITIONAL PROTOCOL II, punishable under Article 3.a. of
Statute.

Count 5: LOOTING AND BURNING

Count 5: Pillage, a VIOLATION OF ARTICLE 3 COMMON TO THE GENEVA
CONVENTIONS AND OF ADDITIONAL PROTOCOL II, punishable under Article 3.f. of
the Statute.

COUNTS 6-7: TERRORIZING THE CIVILIAN POPULATION and COLLECTIVE
PUNISHMENTS

COUNT 6: Acts of Terrorism, a VIOLATION OF ARTICLE 3 COMMON TO THE
GENEVA CONVENTIONS AND OF ADDITIONAL PROTOCOL II, punishable under
Article 3.d. of the Statute.

Count 7: Collective Punishments, a VIOLATION OF ARTICLE 3 COMMON TO THE
GENEVA CONVENTIONS AND OF ADDITIONAL PROTOCOL II, punishable under
Atrticle 3.b. of the Statute.

COUNT 8: USE OF CHILD SOLDIERS

Count 8: Conscripting or enlisting children under the age of 15 years into armed force or groups
or using them to participate actively in hostilities, an OTHER SERIOUS VIOLATION OF
INTERNATIONAL HUMANITARIAN LAW, punishable under Article 4.c. of the Statute.

Pursuant to Rule 72 of the Rules of Procedure and Evidence (the Rules) the accused objects to the

jurisdiction of the Special Court for Sierra Leone (the Court) to try him on count 8 of his indictment on

the basis that the crime of recruiting child soldiers was not part of customary international law at any time

relevant to that indictment.
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IL. ARGUMENT

3. With respect to this Court’s jurisdiction to try him for alleged crimes under Article 4.c of the
Statute prohibiting the recruitment of children under 15 “into armed forces or groups or using them to
participate actively in hostilities” the accused submits the crime of child recruitment was not part of
customary international law at the times relevant to the indictment. Article 4.c thus violates the principle

of legality (nullum crimen sine lege).

4, Whatever their statutes may say in relation to specific crimes, international criminal tribunals
cannot try accused for crimes which were not part of customary international law at the time they were
allegedly committed. Like the national courts of the world, international criminal tribunals are bound by
the principle of legality or nullum crimen sine lege’. Thus, where customary international law does not
recognize an accused’s behaviour as a crime, the accused cannot be convicted even if a crime described in

the relevant statute is made out.

5. Article 4.3(c) of Protocol Il Additional to the Geneva Conventions 1977 states,

children who have not attained the age of fifteen years shall neither be recruited in the armed
forces or groups nor allowed to take part in hostilities.

Protocol II, of course, applies to internal armed conflicts.

6. Child recruitment was first mentioned by an international human rights instrument in. Article 38
of the Convention on the Rights of the Child’, which came into force on 2 September 1990, reads:
1. States Parties undertake to respect and to ensure respect for rules of international

humanitarian law applicable to them in armed conflicts which are relevant to the child.

2. States Parties shall take all feasible measures to ensure that persons who have not attained
the age of fifteen years do not take a direct part in hostilities.

' See Delalic et al., Trial Judgment at paragraphs 402-05 and in particular paragraph 402:

The principles nullum crimen sine lege and nulla poena sine lege are well recognized in the world’s major
criminal justice systems as being fundamental principles of criminality. Another such fundamental
principle is the prohibition against ex post facto criminal laws and criminal sanctions. Associated with
these principles are the requirement of specificity and the prohibition of ambiguity in criminal legislation.
These considerations are the solid pillars on which the principle of legality stands. Without the satisfaction
of these principles no criminalization process can be accomplished and recognized.

See also the Secretary-General’s report on the ICTY Statute (UN Document S/25704 and annex 1 to this motion) at
?aragraph 34.

Attached as annex 2
* Attached as annex 3
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3. States Parties shall refrain from recruiting any person who has not attained the age of
fifteen years into their armed forces. In recruiting among those persons who have attained the
age of fifteen years but who have not attained the age of eighteen years, States Parties shall
endeavour to give priority to those who are oldest.

4. In accordance with their obligations under international humanitarian law to protect the
civilian population in armed conflicts, States Parties shall take all feasible measures to ensure
protection and care of children who are affected by an armed conflict.

7. While Protoco! II and the Convention on the Rights of the Child may have created an obligation
on the part of States to refrain from recruiting child soldiers it did not create criminalize such activity.
Neither treaty outlines any penal sanction for violation of any of its provisions. The first mention of
criminalization occurs in Article 4.2 of the Optional Protocol to the Convention on the Rights of the Child
on the Involvement of Children in Armed Conflicts’ which reads:

2. States Parties shall take all feasible measures to prevent such recruitment and use,
including the adoption of legal measures necessary to prohibit and criminalize such practices.

Had the recruitment of child soldiers by groups “distinct from the armed forces of a State” been
criminalized in either Protocol II or the Convention there would have been no need for Article 4.2 of the

Optional Protocol.

8. In addition, it is by no means clear that the Optional Protocol expresses a principle of customary
international law in this regard. The document has been signed by a mere 52 States as of 13 March 2003.
The Convention on the Rights of the Child had been signed by 191 States as of 4 November 2002. The
vast majority of those signatories have ratified the treaty. Several of the 52 States who have signed the
Optional Protocol have failed to ratify it.

9. Admittedly, the Rome Statute of the International Criminal Court criminalizes child recruitment
under Article 8(b)(xxvi) in the case of internal armed conflict and under Article 8(e)(vii). The accused
submits the Rome Statute does not codify customary international law and thus the presence of child
recruitment as a crime within the Statute does not determine the issue raised. While a number of States
have ratified the treaty creating the ICC, countries such as the United States, India and China have yet to
do so. These countries represent a significant portion of the world’s population and legal systems. Even
if it does codify international law in this regard, the Rome Statute did not come into force until 1 July
2002. Were the Rome Statute (or the Optional Protocol) determinative of the issue the Court would still

lack jurisdiction to try the accused for violations of Article 4.c before the treaty’s entry into force.

4 Attached as annex 4
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III. REMEDY
10. The accused requests this Court declare it lacks jurisdiction to try him on count 8 on the

indictment laid against him.

Dated this 26™ day of June 2003

Jdmes yden Jenkins-Johnston Sulaiman|Banja Tejan-Sie
Counsel'for Sam Hinga Norman
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B2. Report of the Secretary-General ;
Pursuant to Paragraph 2 of Security Council Resolution 808 (1993)

(Presented 3 May 1993)
(8/25704)
CONTENTS
INTRODUCTION
L THE LEGAL BASIS FOR THE ESTABLISHMENT OF THE INTER-
NATIONAL TRIBUNAL

VII. COMPETENCE OF THE INTERNATIONAL TRIBUNAL
A.  Competence ratione materiae (subject-matter jurisdiction)
B. Competence ratione personae (personal jurisdiction)
and individual criminal responsibility
C. Competence ratione loci (territorial jurisdiction) and ratione temporis
(temporal jurisdiction)
D. Concurrent jurisdiction and the principle of non-bis-in-idem
[II. THE ORGANIZATION OF THE INTERNATIONAL TRIBUNAL
A. The Chambers
1. Composition of the Chambers
2. Qualifications and election of judges
3. Officers and members of the Chambers
4. Rules of procedure and evidence
B. The Prosecutor
C. The Registry
INVESTIGATION AND PRE-TRIAL PROCEEDINGS
TRIAL AND POST-TRIAL PROCEEDINGS
A.  Commencement and conduct of trial proceedings
B. Rights of the accused
C. Protection of victims and witnesses
D. Judgement and penalties
E. Appellate and review proceedings
F. Enforcement of sentences
V1.  COOPERATION AND JUDICIAL ASSISTANCE
VII. GENERAL PROVISIONS

<2

A, The status, privileges and immunities of the International Tribunal
B. Seat of the International Tribunal
C. Financial arrangements
D. Working languages
E. Annual report
INTRODUCTION

1. By paragraph 1 of resolution 808 (1993) of 22 February 1993, the Security Council
decided “that an international tribunal shall be established for the prosecution of persons
responsible for serious violations of international humanitarian law committed in the
territory of the former Yugoslavia since 1991”.

2. By paragraph 2 of the resolution, the Secretary-General was requested “to submit for
consideration by the Council at the earliest possible date, and if possible no later than 60
days after the adoption of the present resolution, a report on all aspects of this matter,
including specific proposals and where appropriate options for the effective and
expeditious implementation of the decision [to establish an international tribunal], taking
into account suggestions put forward in this regard by Member States.”

3. The present report is presented pursuant to that request.’

' On 19 April 1993, the Secretary-General addressed a letter to the President of the Security Council
informing him that the report would be made available to the Security Council no later than 6 May 1993.
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A

4. Resolution 808 (1993) represents a further step taken by the Security Council in a
series of resolutions concerning serious violations of international humanitarian law
occurring in the territory of the former Yugoslavia.

5. In resolution 764 (1992) of 13 July 1992, the Security Council reaffirmed that all parties
to the conflict are bound to comply with their obligations under international humanitarian
law and in particular the Geneva Conventions of 12 August 1949, and that persons who
commit or order the commission of grave breaches of the Conventions are individually
responsible in respect of such breaches.

6. In resolution 771 (1992) of 13 August 1992, the Security Council expressed grave
alarm at continuing reports of widespread violations of international humanitarian law
occurring within the territory of the former Yugoslavia and especially in Bosnia and
Herzegovina, including reports of mass forcible expulsion and deportation of civilians,
imprisonment and abuse of civilians in detention centres, deliberate attacks on non-
combatants, hospitals and ambulances, impeding the delivery of food and medical supplies
to the civilian population, and wanton devastation and destruction of property. The Council
strongly condemned any violations of international humanitarian law, including those
involved in the practice of “ethnic cleansing”, and demanded that all parties to the conflict
in the former Yugoslavia cease and desist from all breaches of international humanitarian
law. It called upon States and international humanitarian organizations to collate
substantiated information relating to the violations of humanitarian law, including grave
breaches of the Geneva Conventions, being committed in the territory of the former
Yugoslavia and to make this information available to the Council. Furthermore, the
Council decided, acting under Chapter VII of the Charter of the United Nations, that all
parties and others concerned in the former Yugoslavia, and all military forces in Bosnia and
Herzegovina, should comply with the provisions of that resolution, failing which the
Council would need to take further measures under the Charter.

7. In resolution 780 (1992) of 6 October 1992, the Security Council requested the
Secretary-General to establish an impartial Commission of Experts to examine and analyse
the information as requested by resolution 771 (1992), together with such further
information as the Commission may obtain through its own investigations or efforts, of
other persons or bodies pursuant to resolution 771 (1992), with a view to providing the
Secretary-General with its conclusions on the evidence of grave breaches of the Geneva
Conventions and other violations of international humanitarian law committed in the
territory of the former Yugoslavia.

8. On 14 October 1992 the Secretary-General submitted a report to the Security Council
pursuant to paragraph 3 of resolution 780 (1992) in which he outlined his decision to
establish a five-member Commission of Experts (S/24657). On 26 October 1992, the
Secretary-General announced the appointment of the Chairman and members of the
Commission of Experts.

9. By a letter dated 9 February 1993, the Secretary-General submitted to the President of
the Security Council an interim report of the Commission of Experts (5/25274), which
concluded that grave breaches and other violations of international humanitarian law had
been committed in the territory of the former Yugoslavia, including wilful killing, “ethnic
cleansing”, mass Killings, torture, rape, pillage and destruction of civilian property,
destruction of cultural and religious property and arbitrary arrests. In its report, the
Commission noted that should the Security Council or another competent organ of the
United Nations decide to establish an ad hoc international tribunal, such a decision would
be consistent with the direction of its work.

10. It was against this background that the Security Council considered and adopted
resolution 808 (1993). After recalling the provisions of resolutions 764 (1992), 771 (1992)
and 780 (1992) and, taking into consideration the interim report of the Commission of
Experts, the Security Council expressed once again its grave alarm at continuing reports of
widespread violations of international humanitarian law occurring within the territory of
the former Yugoslavia, including reports of mass killings and the continuation of the
practice of “ethnic cleansing”. The Council determined that this situation constituted a
threat to international peace and security, and stated that it was determined to put an end to
such crimes and to take effective measures to bring to justice the persons who are
responsible for them. The Security Council stated its conviction that in the particular
circumstances of the former Yugoslavia the establishment of an international tribunal
would enable this aim to be achieved and would contribute to the restoration and
maintenance of peace.
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11. The Secretary-General wishes to recall that in resolution 820 (1993) of 17 Ap
the Security Council condemned once again all violations of international humap
law, including in particular, the practice of “ethnic cleansing” and the massive, orga
and systematic detention and rape of women, and reaffirmed that those who compm;
have committed or order or have ordered the commission of such acts will be he

individually responsible in respect of such acts.

B

12. The Security Council’s decision in resolution 808 (1993) to establish an internationg]
tribunal is circumscribed in scope and purpose: the prosecution of persons responsible for
serious violations of international humanitarian law committed in the territory of the
former Yugoslavia since 1991. The decision does not relate to the establishment of g
international criminal jurisdiction in general nor to the creation of an international criming]
court of a permanent nature, issues which are and remain under active consideration by
the International Law Commission and the General Assembly.

C

13. In accordance with the request of the Security Council, the Secretary-General hag
taken into account in the preparation of the present report the suggestions put forward by
Member States, in particular those reflected in the following Security Council documents
submitted by Member States and noted by the Council in its resolution 808 (1993):
the report of the committee of jurists submitted by France (S/25266), the report of the !
commission of jurists submitted by Italy (5/25300), and the report submitted by
the Permanent Representative of Sweden on behalf of the Chairman-in-Office of the '
Conference on Security and Cooperation in Europe (CSCE) (5/25307). The Secretary-
General has also sought the views of the Commission of Experts established pursuant to
Security Council resolution 780(1992) and has made use of the information gathered by
that Commission. In addition, the Secretary-General has taken into account suggestions or
comments put forward formally or informally by the following Member States since the
adoption of resolution 808(1993): Australia, Austria, Belgium, Brazil, Canada, Chile, China,
Denmark, Egypt,* Germany, Iran (Islamic Republic of),* Ireland, Italy, Malaysia,* Mexico,
Netherlands, New Zealand, Pakistan,* Portugal, Russian Federation, Saudi Arabia,*
Senegal,* Slovenia, Spain, Sweden, Turkey,* United Kingdom of Great Britain and
Northern Ireland, United States of America and Yugoslavia. He has also received
suggestions or comments from a non-member State (Switzerland).

14. The Secretary-General has also received comments from the International Committee of
the Red Cross (ICRC), the International Criminal Police Organization and from the following
non-governmental organizations: Ammesty International, Association Internationale des
Jeunes Avocats, Ethnic Minorities Barristers’ Association, Fédération internationale des
Sfemmes des carrieres juridiques, Jacob Blaustein Institution for the Advancement of Human
Rights, Lawyers Committee for Human Rights, National Alliance of Women’s Organisations

(NAWO), and Parliamentarians for Global Action. Observations have also been received
from international meetings and individual experts in relevant fields.

15. The Secretary-General wishes to place on record his appreciation for the interest
shown by all the Governments, organizations and individuals who have offered valuable

suggestions and comments.

D

16. In the main body of the report which follows, the Secretary-General first examines
the legal basis for the establishment of the International Tribunal foreseen in resolution
808 (1993). The Secretary-General then sets out in detail the competence of the
International Tribunal as regards the law it will apply, the persons to whom the law wili be
applied, including considerations as to the principle of individual criminal responsibility, its
territorial and temporal reach and the relation of its work to that of national courts. In
succeeding chapters, the Secretary-General sets out detailed views on the organization .of
the international tribunal, the investigation and pre-trial proceedings, trial and post-trial

* On behalf of the members of the Organization of the Islamic Conference (OIC) and as members of
the Contact Group of OIC on Bosnia and Herzegovina.
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proceedings, and cooperation and judicial assistance. A concluding chapter deals with a
number of general and organizational issues such as privileges and immunities, the seat of
the international tribunal, working languages and financial arrangements.

17. In response to the Security Council’s request to include in the report specific
proposals, the Segretgry—General has decideq to incprporate into the report specific
Janguage for inclusion in a statute of the International Tribunal. The formulations are based
upon provisions. found in e'mstlng mternatlopal instruments, particularly with regard to
competence ratione materiae of the International Tribunal. Suggestions and comments,
including suggested draft articles, received from States, organizations and individuals as
noted in paragraphs 13 and 14 above, also formed the basis upon which the Secretary-
General prepared the statute. Texts prepared in the past by United Nations or other bodies
for the establishment of international criminal courts were consulted by the Secretary-
General, including texts prepared by the United Nations Committee on International
Criminal Jurisdiction,” the International Law Commission, and the International Law
Association. Proposals regarding individual articles are, therefore, made throughout the
body of the report; the full text of the statute of the International Tribunal is contained in the
annex to the present report.

I. THE LEGAL BASIS FOR THE ESTABLISHMENT OF THE
INTERNATIONAL TRIBUNAL

£ 18. Security Council resolution 808(1993) states that an international tribunal shall be
# ostablished for the prosecution of persons responsible for serious violations of inter-
L national humanitarian law committed in the territory of the former Yugoslavia since 1991.
€ 1t does not, however, indicate how such an international tribunal is to be established or on
f what legal basis.
- 19. The approach which, in the normal course of events, would be followed in
. establishing an international tribunal would be the conclusion of a treaty by which the
. States parties would establish a tribunal and approve its statute. This treaty would be drawn
b up and adopted by an appropriate international body (e.g., the General Assembly or a
t specially convened conference), following which it would be opened for signature and
g ratification. Such an approach would have the advantage of allowing for a detailed
b examination and elaboration of all the issues pertaining to the establishment of the
international tribunal. It also would allow the States participating in the negotiation and
E conclusion of the treaty fully to exercise their sovereign will, in particular whether they
wish to become parties to the treaty or not.
I 20. As has been pointed out in many of the comments received, the treaty approach
E incurs the disadvantage of requiring considerable time to establish an instrument and then
b to achieve the required number of ratifications for entry into force. Even then, there could
E be no guarantee that ratifications will be received from those States which should be
f parties to the treaty if it is to be truly effective.
I 21. A number of suggestions have been put forward to the effect that the General
§ Assembly, as the most representative organ of the United Nations, should have a role in the
E establishment of the international tribunal in addition to its role in the administrative and
i budgetary aspects of the question. The involvement of the General Assembly in the
drafting or the review of the statute of the International Tribunal would not be reconcilable
e with the urgency expressed by the Security Council in resolution 808 (1993). The
_Secretary—General believes that there are other ways of involving the authority and
prestige of the General Assembly in the establishment of the International Tribunal.
£ - 22. In the light of the disadvantages of the treaty approach in this particular case and of
 the need indicated in resolution 808 (1993) for an effective and expeditious implementation
of the decision to establish an international tribunal, the Secretary-General believes that
the International Tribunal should be established by a decision of the Security Council on
ithe basis of Chapter VII of the Charter of the United Nations. Such a decision would
'Ons_ﬁtute ameasure to maintain or restore international peace and security, following the
equisite determination of the existence of a threat to the peace, breach of the peace or act
Pl aggression.
B =23 This approach would have the advantage of being expeditious and of being
iMmediately effective as all States would be under a binding obligation to take whatever

';2
g Tht? 1953 Committee on International Criminal Jurisdiction was established by General Assembly
Eresolution 687(VIL) of 5 December 1952,
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action is required to carry out a decision taken as an enforcement measure under Chapter
VIL ’
24. In the particular case of the former Yugoslavia, the Secretary-General believeg that
the establishment of the International Tribunal by means of a Chapter V1I decision would
be legally justified, both in terms of the object and purpose of the decision, as indicated in
the preceding paragraphs, and of past Security Council practice.

25. As indicated in paragraph 10 above, the Security Council has already determined that
the situation posed by continuing reports of widespread violations of internationg
humanitarian law occurring in the former Yugoslavia constitutes a threat to internationa]
peace and security. The Council has also decided under Chapter VII of the Charter that a}
parties and others concerned in the former Yugoslavia, and all military forces in Bosnia angd
Herzegovina, shall comply with the provisions of resolution 771 (1992), failing which it
would need to take further measures under the Charter. Furthermore, the Council hag
repeatedly reaffirmed that all parties in the former Yugoslavia are bound to comply with the
obligations under international humanitarian law and in particular the Geneva Conventiggg
of 12 August 1949, and that persons who commit or order the commission of grave
breaches of the Conventions are individually responsible in respect of such breaches,

26. Finally, the Security Council stated in resolution 808 (1993) that it was convinced that
in the particular circumstances of the former Yugoslavia, the establishment of ap
international tribunal would bring about the achievement of the aim of putting an end to
such crimes and of taking effective measures to bring to justice the persons respounsible for
them, and would contribute to the restoration and maintenance of peace.

27. The Security Council has on various occasions adopted decisions under Chapter VII
aimed at restoring and maintaining international peace and security, which have involved
the establishment of subsidiary organs for a variety of purposes. Reference may be made in
this regard to Security Council resolution 687 (1991) and subsequent resolutions relating
to the situation between Iraq and Kuwait.

28. In this particular case, the Security Council would be establishing, as an enforcement
measure under Chapter VII, a subsidiary organ within the terms of Article 29 of the
Charter, but one of a judicial nature. This organ would, of course, have to perform its
functions independently of political considerations; it would not be subject to the authority
or control of the Security Council with regard to the performance of its judicial functions.
As an enforcement measure under Chapter VII, however, the life span of the international
tribunal would be linked to the restoration and maintenance of international peace and
security in the territory of the former Yugoslavia, and Security Council decisions related
thereto.

29. It should be pointed out that, in assigning to the International Tribunal the task of
prosecuting persons responsible for serious violations of international humanitarian law,
the Security Council would not be creating or purporting to “legislate” that law. Rather, the
International Tribunal would have the task of applying existing international humanitarian
law.

30. On the basis of the foregoing considerations, the Secretary-General proposes that
the Security Council, acting under Chapter VII of the Charter, establish the International
Tribunal. The resolution so adopted would have annexed to it a statute the opening passage
of which would read as follows:
Having been established by the Security Council acting under Chapter VII of the
Charter of the United Nations, the International Tribunal for the Prosecution of
Persons Responsible for Serious Violations of International Humanitarian Law
Committed in the Territory of the Former Yugoslavia since 1991 (hereinafter referred
to as “the International Tribunal”) shall function in accordance with the provisions of

the present Statute.
1. COMPETENCE OF THE INTERNATIONAL TRIBUNAL

31. The competence of the International Tribunal derives from the mandate set out in
paragraph 1 of resolution 808 (1993). This part of the report will examine and ma}(e
proposals regarding these fundamental elements of its competence: ratione materiae
(subject-matter jurisdiction), ratione personae (personal jurisdiction), ratione loci (terri
torial jurisdiction) and ratione temporis {temporal jurisdiction), as well as the question of
the concurrent jurisdiction of the International Tribunal and national courts.

32. The statute should begin with a general article on the competence of the
International Tribunal which would read as follows:

772




- |

B2. REPORT OF THE SECRETARY-GENERAL § B2-006 7 0'6
ARTICIE 1
COMPETENCE OF THE INTERNATIONAL TRIBUNAL

& The International Tribunal shall have the power to prosecute persons responsible for
] serious violations of international humanitarian law committed in the territory of the
former Yugoslavia since 1991 in accordance with the provisions of the present Statute.

A. Competence ratione materiae (subject-matter jurisdiction)

33. According to paragraph 1 of resolution 808 (1993), the international tribunal shall
prosecute persons responsible for serious violations of international humanitarian law
committed in the territory of the former Yugoslavia since 1991. This body of law exists in
the form of both conventional law and customary law. While there is international
customary law which is not laid down in conventions, some of the major conventional
humanitarian law has become part of customary international law.

34. In the view of the Secretary-General, the application of the principle nullum crimen
sine lege requires that the international tribunal should apply rules of international
humanitarian law which are beyond any doubt part of customary law so that the problem of
adherence of some but not all States to specific conventions does not arise. This would
appear to be particularly important in the context of an international tribunal prosecuting |
persons responsible for serious violations of international humanitarian law. ?

35. The part of conventional international humanitarian law which has beyond doubt
become part of international customary law is the law applicable in armed conflict as
embodied in: the Geneva Conventions of 12 August 1949 for the Protection of War Victims?,
the Hague Convention (IV) Respecting the Laws and Customs of War on Land and the
Regulations annexed thereto of 18 October 19074 the Convention on the Prevention and
Punishment of the Crime of Genocide of 9 December 1948°% and the Charter of the
International Military Tribunal of 8 August 1945.

36. Suggestions have been made that the international tribunal should apply domestic
law in so far as it incorporates customary international humanitarian law. While
international humanitarian law as outlined above provides a sufficient basis for subject-
matter jurisdiction, there is one related issue which would require reference to domestic
practice, namely, penalties (see para. 111).

GRAVE BREACHES OF THE 1949 GENEvA CONVENTIONS

37. The Geneva Conventions constitute rules of international humanitarian law and
provide the core of the customary law applicable in international armed conflicts. These
Conventions regulate the conduct of war from the humanitarian perspective by protecting
certain categories of persons: namely, wounded and sick members of armed forces in the

field; wounded, sick and shipwrecked members of armed forces at sea; prisoners of war, ’
and civilians in time of war. i
{
!
3

38. Each Convention contains a provision listing the particularly serious violations that
qualify as “grave breaches” or war crimes. Persons committing or ordering grave breaches
are subject to trial and punishment. The lists of grave breaches contained in the Geneva
Conventions are reproduced in the article which follows. '

* Convention for the Amelioration of the Condition of the Wounded and Sick in Armed Forces in the
Field of 12 August 1949, Convention for the Amelioration of the Condition of the Wounded, Sick and
Shipwrecked Members of Armed Forces at Sea of 12 August 1949, Convention relative to the
Treatment of Prisoners of War of 12 August 1949, Convention relative to the Protection of Civilian
Persons in Time of War of 12 August 1949 (United Nations, Treaty Series, vol. 75, No. 970-973).

* Carnegie Endowment for International Peace, The Hague Conventions and Declarations of 1899 and
1907 (New York, Oxford University Press, 1915), p. 100.

® United Nations, Treaty Series, vol. 78, No. 1021.

® The Agreement for the Prosecution and Punishment of the Major War Criminals of the European
Axis, signed at London on 8 August 1945 (United Nations, Treaty Series, vol. 82, No. 251); see also
Judgement of the International Military Tribunal for the Prosecution and Punishment of the Major War
Criminals of the European Axis (United States Government Printing Office, Nazi Conspiracy and
Aggression, Opinion and Judgement) and General Assembly resolution 95(I) of 11 December 1946 on

Ell}e Affirmation of the Principles of International Law Recognized by the Charter of the Niirnberg
ribunal.
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39. The Security Council has reaffirmed on several occasions that persons who commyit
or order the commission of grave breaches of the 1949 Geneva Conventions in the territory
of the former Yugoslavia are individually responsible for such breaches as Serioug

violations of international humanitarian law.
40. The corresponding article of the statute would read:

ARTICLE 2
GRAVE BREACHES OF THE GENEVA CONVENTIONS OF 1949

The International Tribunal shall have the power to prosecute persons committing or
ordering to be committed grave breaches of the Geneva Conventions of 12 August 1949,

namely the following acts against persons or property protected under the provisions of the ‘

relevant Geneva Convention:

B2-007

provide the basis for the corresponding article of the statute which would read as follov

(a) wilful killing;

(b) torture or inhuman treatment, including biological experiments;

(c) wilfully causing great suffering or serious injury to body or health; ‘

(d) extensive destruction and appropriation of property, not justified by military
necessity and carried out unlawfully and wantonly; ‘

(e) compelling a prisoner of war or a civilian to serve in the forces of a hostile power;

wilfully depriving a prisoner of war or a civilian of the rights of fair and regular ‘

®

(®)

trial;
unlawful deportation or transfer or unlawful confinement of a civilian;
(h) taking civilians as hostages. ‘

VIOLATIONS OF THE LAWS OR CUSTOMS OF WAR ‘

41. The 1907 Hague Convention (IV) Respecting the Laws and Customs of War on Land
and the Regulations annexed thereto comprise a second important area of conventional
humanitarian international law which has become part of the body of internationa ‘

customary law.

42. The Niirnberg Tribunal recognized that many of the provisions contained in the ‘
Hague Regulations, although innovative at the time of their adoption were, by 1939
recognized by all civilized nations and were regarded as being declaratory of the laws an
customs of war. The Niirnberg Tribunal also recognized that war crimes defined in articl ‘
6(b) of the Niirnberg Charter were already recognized as war crimes under internation:
law, and covered in the Hague Regulations, for which guilty individuals were punishabl ‘

43. The Hague Regulations cover aspects of international humanitarian law which at

also covered by the 1949 Geneva Conventions. However, the Hague Regulations als
recognize that the right of belligerents to conduct warfare is not unlimited and that rese ‘
to certain methods of waging war is prohibited under the rules of land warfare.

44. These rules of customary law, as interpreted and applied by the Niirnberg Tribun

ARTICIE 3
VIOLATIONS OF THE LAWS OR CUSTOMS OF WAR ‘

The International Tribunal shall have the power to prosecute persons violating the I ‘

or customs of war. Such violations shall include, but not be limited to:
(a) employment of poisonous weapons or other weapons calculated to ca

unnecessary suffering;
wanton destruction of cities, towns or villages, or devastation not justifiec

(b)
©

military necessity;

attack, or bombardment, by whatever means, of undefended towns, ville ‘

dwellings, or buildings;

(d) seizure of, destruction or wilful damage done to institutions dedicate
religion, charity and education, the arts and sciences, historic monuments ‘

works of art and science;
(e} plunder of public or private property. ‘
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GENOCIDE

45. The 1948 Convention on the Prevention and Punishment of the Crime of Genocide
confirms that genocide, whetl}er ?orprpitted in time of peace or in Fime of war, is a crime
under international law for which individuals shall be tried and punished. The Convention
is today considered part of 1n.ternat10nal‘ customary law as evidenced by the International
Court of Justice in its Advisory Opinion on Reservations to the Convention on the
prevention and Punishment of the Crime of Genocide, 19517

46. The relevant provisions of the Genocide Convention are reproduced in the
corresponding article of the statute, which would read as follows:

ArTICLE 4
GENOCIDE

1. The International Tribunal shall have the power to prosecute persons committing
genocide as defined in paragraph 2 of this article or of committing any of the other acts
enumerated in paragraph 3 of this article.

2. Genocide means any of the following acts committed with intent to destroy, in whole
or in part, a national, ethnical, racial or religious group, as such:

(@) killing members of the group;
(b) causing serious bodily or mental harm to members of the group;
(c) deliberately inflicting on the group conditions of life calculated to bring about its
physical destruction in whole or in part;
(d) imposing measures intended to prevent births within the group;
(e) forcibly transferring children of the group to another group.
3. The following acts shall be punishable:
(a) genocide;
(b) conspiracy to commit genocide;
(¢) direct and pubilic incitement to commit genocide;
(d) attempt to commit genocide;
(e) complicity in genocide.

CRIMES AGAINST HUMANITY

47. Crimes against humanity were first recognized in the Charter and Judgement of the
Niirnberg Tribunal, as well as in Law No. 10 of the Control Council for Germany.? Crimes
against humanity are aimed at any civilian population and are prohibited regardless of
whether they are committed in an armed conflict, international or internal in character.®

48. Crimes against humanity refer to inhumane acts of a very serious nature, such as
wilful killing, torture or rape, committed as part of a widespread or systematic attack
against any civilian population on national, political, ethnic, racial or religious grounds. In
the conflict in the territory of the former Yugoslavia, such inhumane acts have taken the
form of so-called “ethnic cleansing” and widespread and systematic rape and other forms of
sexual assault, including enforced prostitution.

49. The corresponding article of the statute would read as follows:

" Reservations to the Convention on the Prevention and Punishment of the Crime of Genocide:
Advisory Opinion of 28 May 1951, International Court of Justice Reports, 1951, p. 23.

® Official Gazette of the Control Council for Germany, No. 3, p. 22, Military Government Gazette,
Germany, British Zone of Control, No. 5, p. 46, Journal Officiel du Commandement en Chef Francais en
Allemagne, No. 12 of 11 January 1946.

?In this context, it is to be noted that the International Court of Justice has recognized that the
prohibitions contained in common article 3 of the 1949 Geneva Conventions are based on “elementary
considerations of humanity” and cannot be breached in an armed conflict, regardless of whether it is
international or internal in character. Case concerning Military and Paramilitary Activities in and
against Nicaragua (Nicaragua v. United States of America), Judgement of 27 June 1986: I.C.J. Reports
1986, p. 114.
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ARTICLE 5

CRIMES AGAINST HUMANITY

The International Tribunal shall have the power to prosecute persons responsible forth,
following crimes when committed in armed conflict, whether international or interng o
character, and directed against any civilian population: a

(a) murder;

(b) extermination;

(c) enslavement;

(d) deportation;

(e) imprisonment;

® torture;

(g rape;

(h) persecutions on political, racial and religious grounds;
() other inhumane acts.

B. Competence ratione personae (personal jurisdiction) and individual criming}
responsibility

50. By paragraph 1 of resolution 808(1993), the Security Council decided that the
International Tribunal shall be established for the prosecution of persons responsible for
serious violations of international humanitarian law committed in the territory of the
former Yugoslavia since 1991. In the light of the complex of resolutions leading up to
resolution 808(1993) (see paras. 5-7 above), the ordinary meaning of the term “persong
responsible for serious violations of international humanitarian law” would be natural
persons to the exclusion of juridical persons.

51. The question arises, however, whether a juridical person, such as an association or
organization, may be considered criminal as such and thus its members, for that reason
alone, be made subject to the jurisdiction of the International Tribunal. The Secretary.
General believes that this concept should not be retained in regard to the International
Tribunal. The criminal acts set out in this statute are carried out by natural persons; such
persons would be subject to the jurisdiction of the International Tribunal irrespective of
membership in groups.

52. The corresponding article of the statute would read:

ARTICLE 6
PERSONAL JURISDICTION

The International Tribunal shall have jurisdiction over natural persons pursuant to the
provisions of the present Statute.

INDIVIDUAL CRIMINAL RESPONSIBILITY

53. An important element in relation to the competence ratione personae (personal
jurisdiction) of the International Tribunal is the principle of individual criminal responsi-
bility. As noted above, the Security Council has reaffirmed in a number of resolutions that
persons committing serious violations of international humanitarian law in the former
Yugoslavia are individually responsibie for such violations.

54, The Secretary-General believes that all persons who participate in the planning,
preparation or execution of serious violations of international humanitarian law in the
former Yugoslavia contribute to the commission of the violation and are, therefore,
individually responsible.

55. Virtually all of the written comments received by the Secretary-General have
suggested that the statute of the International Tribunal should contain provisions with
regard to the individual criminal responsibility of heads of State, government officials and
persons acting in an official capacity. These suggestions draw upon the precedents
following the Second World War. The Statute should, therefore, contain provisions whlgh
specify that a plea of head of State immunity or that an act was committed in the official
capacity of the accused will not constitute a defence, nor will it mitigate punishment.
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56. A person in a position of superior authority should, therefore, be held individually
responsible for giving the unlawful order to commit a crime under the present statute. But
he should also be held responsible for failure to prevent a crime or to deter the unlawful
pehaviour of his subor@mates. ’I_‘hls 1mputf3d responsibility or criminal negligence is
engaged if the person in superior authority kngw or had reason to 'know that his
subordinates were about to commit or had committed crimes .anfi yet failed to take the
pecessary and reasonable steps to prevent or repress the commission of such crimes or to

unish those who had committed them.
" 57, Acting upon an order of a Government or a superior cannot relieve the perpetrator of
the crime of his criminal responsibility and should not be a defence. Obedience to superior
orders may, however, be considered a mitigating factor, should the In_ternational Tribunal
determine that justice so requires. For example, the International Tribunal may consider
 the factor of superior orders in connection with other defences such as coercion or lack of
moral choice.

58. The International Tribunal itself will have to decide on various personal defences
which may relieve a person of individual criminal responsibility, such as minimum age or
mental incapacity, drawing upon general principles of law recognized by all nations.

59, The corresponding article of the statute would read:

ARTICLE 7
INDIVIDUAL CRIMINAL RESPONSIBILITY

- 1. Aperson who planned, instigated, ordered, committed or otherwise aided and abetted B2-011
the planning, preparation or execution of a crime referred to in articles 2 to 5 of the |
resent Statute, shall be individually responsible for the crime. i
The official position of any accused person, whether as Head of State or Government
r as a responsible Government official, shall not relieve such person of criminal |
esponsibility nor mitigate punishment. ‘

3. The fact that any of the acts referred to in articles 2 to 5 of the present Statute was
ommitted by a subordinate does not relieve his superior of criminal responsibility if he ‘ \
. knew or had reason to know that the subordinate was about to commit such acts or had 1
one so and the superior failed to take the necessary and reasonable measures to prevent ‘ !
uch acts or to punish the perpetrators thereof, !

4. The fact that an accused person acted pursuant to an order of a Government or of a
uperior shall not relieve him of criminal responsibility, but may be considered in
mitigation of punishment if the International Tribunal determines that justice so requires.

C. Competence ratione loci (territorial jurisdiction) and ratione temporis
temporal jurisdiction)

'60. Pursuant to paragraph 1 of resolution 808(1993), the territorial and temporal i :
risdiction of the International Tribunal extends to serious violations of international o
umanitarian law to the extent that they have been “committed in the territory of the
piormer Yugoslavia since 1991”.
L. As far as the territorial jurisdiction of the International Tribunal is concerned, the
itory of the former Yugoslavia means the territory of the former Socialist Federal
ublic of Yugoslavia, including its land surface, airspace and territorial waters.
%. With regard to temporal jurisdiction, Security Council resolution 808(1993) extends
Jurisdiction of the International Tribunal to violations committed “since 1991”. The
tary-General understands this to mean anytime on or after 1 January 1991. This is a
al date which is not tied to any specific event and is clearly intended to convey the
r{”} th;lt no judgement as to the international or internal character of the conflictis being
gRercised.
The corresponding article of the statute would read:

ARTICLE 8

TERRITORIAL AND TEMPORAL JURISDICTION

foe territorial jurisdiction of the International Tribunal shall extend to the territory of

rmer Socialist Federal Republic of Yugoslavia, including its land surface, airspace and
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territorial waters. The temporal jurisdiction of the International Tribunal shal] extend
period beginning on 1 January 1991. toa

§ B2-012 ApPPENDIX B

D. Concurrent jurisdiction and the principle of non-bis-in-idem

64. In establishing an international tribunal for the prosecution of persong responsiby
for serious violations committed in the territory of the former Yugoslavia since 1991 itw: ¢
not the intention of the Security Council to preclude or prevent the exercise of juris aicti éis
by national courts with respect to such acts. Indeed national courts should be encoura 63
to exercise their jurisdiction in accordance with their relevant national laws gnd
procedures.

65. It follows therefore that there is concurrent jurisdiction of the International Tribunal
and national courts. This concurrent jurisdiction, however, should be subject to the
primacy of the International Tribunal. At any stage of the procedure, the Internatigng]
Tribunal may formally request the national courts to defer to the competence of the
International Tribunal. The details of how the primacy will be asserted shall be set out in
the rules of procedure and evidence of the International Tribunal.

66. According to the principle of non-bis-in-idem, a person shall not be tried twice for the
same crime. In the present context, given the primacy of the International Tribunal, the
principle of non-bis-in-idem would preclude subsequent trial before a national coyrt
However, the principle of non-bis-in idem should not preclude a subsequent trial before the
International Tribunal in the following two circumstances:

(@) the characterization of the act by the national court did not correspond to jtg
characterization under the statute; or

{b) conditions of impartiality, independence or effective means of adjudication were
not guaranteed in the proceedings before the national courts.

67. Should the International Tribunal decide to assume jurisdiction over a person who
has already been convicted by a national court, it should take into consideration the extent
to which any penalty imposed by the national court has already been served.

68. The corresponding articles of the statute would read:

ARTICLE 9
CONCURRENT JURISDICTION

1. The International Tribunal and national courts shall have concurrent jurisdiction to
prosecute persons for serious violations of international humanitarian law committed in
the territory of the former Yugoslavia since 1 January 1991.

2.The International Tribunal shall have primacy over national courts. At any stage of the
procedure, the International Tribunal may formally request national courts to defer to the
competence of the International Tribunal in accordance with the present Statute and the
Rules of Procedure and Evidence of the International Tribunal.

ArTicLE 10
NON-BIS-IN-IDEM

1. No person shall be tried before a national court for acts constituting serious violations
of international humanitarian law under the present Statute, for which he or she has
already been tried by the International Tribunal.

2. A person who has been tried by a national court for acts constituting serious violations
of international humanitarian law may be subsequently tried by the International Tribunal
only if:
(a) the act for which he or she was tried was characterized as an ordinary crime; of

(b) the national court proceedings were not impartial or independent, were
designed to shield the accused from international criminal responsibility, or the
case was not diligently prosecuted.

3. In considering the penalty to be imposed on a person convicted of a crime under the
present Statute, the International Tribunal shall take into account the extent to which any
penalty imposed by a national court on the same person for the same act has already been

served.
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] ' THE ORGANIZATION OF THE INTERNATIONAL TRIBUNAL
.

The organization of the Internationa] Tri

bunal should reflect the functions to be
ormed by it. Since the International Tribu

nal is established for the prosecution of

itory of the former Yugoslavia, this presu
dicial organ, a prosecutorial organ and a

e corresponding article of the statute would read as follows:

ArTiCcLE 11

the following organs:

» comprising two Trial Chambers and an Appeals Chamber;
the Prosecutor; and

a Registry, servicing both the Chambers and the Prosecutor.

osition of the Chambers

pendent judges, no 2 of whom may be
rve in each of the two Trial Chambers

ARTICIE 12
COMPOSITION OF THE CHAMBERS

1ambers shall be composed of eleven independent judges, no two of whom may be

three judges shall serve in each of the Trial Chambers;
Rfive judges shall serve in the Appeals Chamber.

ions and election of judges

Au dges of the International Tri

Blhumanitariap 1w and human rights law.

gi4ges should be elected by the General Assembly from a list submitted by the

ncil. The Secretary-General would invite nominations for judges from States
B tt_le United Nationg as well as non-member States maintaining permanent
SlOrlS at United Nations Headquarters. Within 60 days of the date of the
e e SECr.etary—General, each State would nominate up to two candidates
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nominations transmitted by the Secretary-General, a list of not less than 22 and not Mmore
than 33 candidates, taking due account of the adequate representation of the principal lega]
systems of the world. The President of the Security Council would then transmit the it to
the General Assembly. From that list, the General Assembly would proceed as speedily ag
1 possible to elect the 11 judges of the International Tribunal. The candidates declareq
elected shall be those who have received an absolute majority of the votes of the Stateg
Members of the United Nations and of the States maintaining permanent observer
missions at United Nations Headquarters. Should two candidates of the same nationality
obtain the required majority vote, the one who received the higher number of votes shg]]
be considered elected.

76. The judges shall be elected for a term of four years. The terms and conditions of
service shall be those of the Judges of the International Court of Justice. They shall be
eligible for re-election.

77. In the event of a vacancy occurring in the Chambers, the Secretary-General, after
consultation with the Presidents of the Security Council and the General Assembly, would
appoint a person meeting the qualifications of paragraph 74 above, for the remainder of the

term of office concerned.
78. The corresponding article of the statute would read as follows:

AgTICLE 13
QUALIFICATIONS AND ELECTION OF JUDGES

B2-016 1. The judges shall be persons of high moral character, impartiality and integrity who
possess the qualifications required in their respective countries for appointment to the
highest judicial offices. In the overall composition of the Chambers due account shall be
taken of the experience of the judges in criminal law, international law, including ’
international humanitarian law and human rights law.

2. The judges of the International Tribunal shall be elected by the General Assembly
from a list submitted by the Security Council, in the following manner:

(a) the Secretary-General shall invite nominations for judges of the International
Tribunal from States Members of the United Nations and non-member States
maintaining permanent observer missions at United Nations Headquarters;

(b) within sixty days of the date of the invitation of the Secretary-General, each State
may nominate up to two candidates meeting the qualifications set out in
paragraph 1 above, no two of whom shall be of the same nationality;

| (c) the Secretary-General shall forward the nominations received to the Security :

Council. From the nominations received the Security Council shall establish a 5
list of not less than twenty-two and not more than thirty-three candidates, taking |
due account of the adequate representation of the principal legal systems of the
world;

(d) the President of the Security Council shall transmit the list of candidates to the
President of the General Assembly. From that list the General Assembly shall
elect the eleven judges of the International Tribunal. The candidates who
receive an absolute majority of the votes of States Members of the United
Nations and of the non-member States maintaining permanent observer
missions at United Nations Headquarters, shall be declared elected. Should two
candidates of the same nationality obtain the required majority vote, the one who
received the higher number of votes shall be considered elected.

3.In the event of a vacancy in the Chambers, after consultation with the Presidents of the

Security Council and of the General Assembly, the Secretary-General shall appoint a

person meeting the qualifications of paragraph 1 above, for the remainder of the term of

office concerned.
4, The judges shall be elected for a term of four years. The terms and conditions of
service shall be those of the Judges of the International Court of justice. They shall be

eligible for re-election.

3. Officers and members of the Chambers

79. The judges would elect a President of the International Tribunal from among their
members who would be a member of the Appeals Chamber and would preside over the

appellate proceedings.
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t 0. Following consultation with the members of the Chambers, the President would
i assign the judges to the Appeals Chamber and to the Trial Chambers. Each judge would
L serve only in the chamber to which he or she was assigned.

¢ g1, The members of each Trial Chamber should elect a presiding judge who would
i conduct all of the proceedings before the Trial Chamber as a whole.

82. The corresponding article of the statute would read as follows:

ARTICLE 14
OFFICERS AND MEMBERS OF THE CHAMBERS

1. The judges of the International Tribunal shall elect a President.

9. The President of the International Tribunal shall be a member of the Appeals
chamber and shall preside over its proceedings.
“ 3 After consultation with the judges of the International Tribunal, the President shall
assign the judges to the Appeals Chamber and to the Trial Chambers. A judge shall serve
only in the Chamber to which he or she was assigned.
- 4. The judges of each Trial Chamber shall elect a Presiding Judge, who shall conduct all
. of the proceedings of the Trial Charber as a whole.

; v 4. Rules of procedure and evidence

B 83. The judges of the International Tribunal as a whole should draft and adopt the rules
ofprocedure and evidence of the International Tribunal governing the pre-trial phase of the

E proceedings, the conduct of trials and appeals, the admission of evidence, the protection of

victims and witnesses and other appropriate matters.

84. The corresponding article of the statute would read as follows:

ArTICLE 15
RULES OF PROCEDURE AND EVIDENCE

The judges of the International Tribunal shall adopt rules of procedure and evidence for
B -the conduct of the pre-trial phase of the proceedings, trials and appeals, the admission of
- evidence, the protection of victims and witnesses and other appropriate matters.

B. The Prosecutor

85. Responsibility for the conduct of all investigations and prosecutions of persons
responsible for serious violations of international humanitarian law committed in the
erritory of the former Yugoslavia since 1 January 1991 should be entrusted to an
1 ndependent Prosecutor. The Prosecutor should act independently as a separate organ of
K the International Tribunal. He or she shall not seek or receive instructions from any
& Government or from any other source.
. 86.The Prosecutor should be appointed by the Security Council, upon nomination by the
Secretary-General. He or she should possess the highest level of professional competence
; an_d have extensive experience in the conduct of investigations and prosecutions of
; r_lminal cases. The Prosecutor should be appointed for a four-year term of office and be
ligible for reappointment. The terms and conditions of service of the Prosecutor shall be
- those of an Under-Secretary-General of the United Nations.
27 87. The Prosecutor would be assisted by such other staff as may be required to perform
ffectively and efficiently the functions entrusted to him or her. Such staff would be
ppointed by the Secretary-General on the recommendation of the Prosecutor. The Office
f the Prosecutor should be composed of an investigation unit and a prosecution unit.
83, Staff appointed to the Office of the Prosecutor should meet rigorous criteria of
rofessional experience and competence in their field. Persons should be sought who have
ad relevant experience in their own countries as investigators, prosecutors, criminal
ﬂaWyer.s, law enforcement personnel or medical experts. Given the nature of the crimes
. Committed and the sensitivities of victims of rape and sexual assault, due consideration
E -should be given in the appointment of staff to the employment of qualified women.
- 89. The corresponding article of the statute would read as follows:
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ARTICLE 16
THE PROSECUTOR

1. The Prosecutor shall be responsible for the investigation and prosecution of persons
responsible for serious violations of international humanitarian law committed i the
territory of the former Yugoslavia since 1 January 1991.

2. The Prosecutor shall act independently as a separate organ of the Internationg]
Tribunal. He or she shall not seek or receive instructions from any Government or from

any other source.
3. The Office of the Prosecutor shall be composed of a Prosecutor and such other

qualified staff as may be required.

4. The Prosecutor shall be appointed by the Security Council on nomination by the
Secretary-General. He or she shall be of high moral character and possess the highest jeve]
of competence and experience in the conduct of investigations and prosecutions of
criminal cases. The Prosecutor shall serve for a four-year term and be eligible for
reappointment. The terms and conditions of service of the Prosecutor shall be those of an

Under-Secretary-General of the United Nations.
5. The staff of the Office of the Prosecutor shall be appointed by the Secretary-General o

the recommendation of the Prosecutor.

C. The Registry

90. As indicated in paragraph 69 above, a Registry would be responsible for the servicing
of the International Tribunal. The Registry would be headed by a Registrar, whose
responsibilities shall include but should not be limited to the following:

(a) public information and external relations;
(b) preparation of minutes of meetings;

(c) conference-service facilities;

(d) printing and publication of all documents;

(e) all administrative work, budgetary and personnel matters; and
(i serving as the channel of communications to and from the International

Tribunal.

91. The Registrar should be appointed by the Secretary-General after consultation with’
the President of the International Tribunal. He or she would be appointed to serve for a
four-year term and be eligible for reappointment. The terms and conditions of service of the
Registrar shall be those of an Assistant Secretary-General of the United Nations.

92. The corresponding article of the statute would read as follows:

ArticLE 17
THE REGISTRY

1. The Registry shall be responsible for the administration and servicing of the
International Tribunal. ;
2. The Registry shall consist of a Registrar and such other staff as may be required.
3. The Registrar shall be appointed by the Secretary-General after consultation with th
President of the International Tribunal. He or she shall serve for a four-year term and Y
eligible for reappointment. The terms and conditions of service of the Registrar shalll?‘

those of an Assistant Secretary-General of the United Nations. |
4. The staff of the Registry shall be appointed by the Secretary-General on tt

recommendation of the Registrar. :
!

IV. INVESTIGATION AND PRE-TRIAL PROCEEDINGS

93. The Prosecutor would initiate investigations ex officio, or on the basis of informati
obtained from any source, particularly from Governments or United Nations orga
intergovernmental and non-governmental organizations. The Prosecutor would assess!
information received or obtained and decide whether there is a sufficient basis to proce

94. In conducting his investigations, the Prosecutor should have the power to quest
suspects, victims and witnesses, to collect evidence and to conduct on-site investigatio
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¢ out these tasks, the Prosecutor may, as appropriate, seek the assistance of the
rities concerned.
k. 5. Upon the completion of the investigation, if the Prosecutor has determined that a
4 rim;’ facie case exists for prosecution, he would prepare an indictment containing a
ise statement of the facts and the crimes with which the accused is charged under the
4 Coréﬁte The indictment would be transmitted to a judge of a Trial Chamber, who would
: sm-ew}t and decide whether to confirm or to dismiss the indictment.
6‘35 [fthe investigation includes questioning of the suspect, then he should have the right
i I bé assisted by counsel of his own choice, including the right to have legal assistapce
' assigned to him without payment by him in any such case if he does not have sufficient
. means to pay for it. He shall also be entitled to the necessary translation into and from a
- {anguage he speaks and understands. _
g7. Upon confirmation of the indictment, the judge would, at the request of the
Prosecutor, issue such orders and warrants for the arrest, detention, surrender and
transfer of persons, or any other orders as may be necessary for the conduct of the trial.
08, The corresponding articles of the statute would read as follows:

In carryin
State authO

ARTICLE 18
INVESTIGATION AND PREPARATION OF INDICTMENT

1. The Prosecutor shall initiate investigations ex officio or on the basis of information
obtained from any source, particularly from Governments, United Nations organs,
intergovernmental and non-governmental organizations. The Prosecutor shall assess the
information received or obtained and decide whether there is sufficient basis to proceed.

2. The Prosecutor shall have the power to question suspects, victims and witnesses, to
collect evidence and to conduct on-site investigations. In carrying out these tasks the
Prosecutor may, as appropriate, seek the assistance of the State authorities concerned.

3. If questioned, the suspect shall be entitled to be assisted by counsel of his own choice,
including the right to have legal assistance assigned to him without payment by him in any
such case if he does not have sufficient means to pay for it, as well as to necessary
translation into and from a language he speaks and understands.

4. Upon a determination that a prima facie case exists, the Prosecutor shall prepare an
indictment containing a concise statement of the facts and the crime or crimes with which
the accused is charged under the Statute. The indictment shall be transmitted to a judge of
the Trial Chamber.

ARTICLE 19
REVIEW OF THE INDICTMENT

1. The judge of the Trial Chamber to whom the indictment has been transmitted shall
review it. If satisfied that a prima facie case has been established by the Prosecutor, he shall
confirm the indictment. If not so satisfied, the indictment shall be dismissed.

2. Upon confirmation of an indictment, the judge may, at the request of the Prosecutor,
issue such orders and warrants for the arrest, detention, surrender or transfer of persons,
and any other orders as may be required for the conduct of the trial.

V. TRIAL AND POST-TRIAL PROCEEDINGS
A. Commencement and conduct of trial proceedings

99. The Trial Chambers should ensure that a trial is fair and expeditious and that
proceedings are conducted in accordance with the rules of procedure and evidence and
with full respect for the rights of the accused. The Trial Chamber should also provide
appropriate protection for victims and witnesses during the proceedings.

100. A person against whom an indictment has been confirmed would, pursuant to an
order or a warrant of the International Tribunal, be informed of the contents of the
indictment and taken into custody.

101. A trial should not commence until the accused is physically present before the
International Tribunal. There is a widespread perception that trials in absentia should not
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be provided for in the statute as this would not be consistent with article 14 of th
International Covenant on Civil and Political Rights,'® which provides that the aCCUSeS
shall be entitled to be tried in his presence.

102. The person against whom an indictment has been confirmed would be transferreq
to the seat of the International Tribunal and brought before a Trial Chamber withoyt undue
delay and formally charged. The Trial Chamber would read the indictment, satisfy itself
that the rights of the accused are respected, confirm that the accused understands the
indictment, and instruct the accused to enter a plea. After the plea has been entered, the
Trial Chamber would set the date for trial. ’

103. The hearings should be held in public unless the Trial Chamber decides otherwige
in accordance with its rules of procedure and evidence.

104. After hearing the submissions of the parties and examining the witnesses ang
evidence presented to it, the Trial Chamber would close the hearing and retire for private
deliberations.

105. The corresponding article of the statute would read:

ArTICLE 20
COMMENCEMENT AND CONDUCT OF TRIAL PROCEEDINGS

1. The Trial Chambers shall ensure that a trial is fair and expeditious and that
proceedings are conducted in accordance with the rules of procedure and evidence, with
full respect for the rights of the accused and due regard for the protection of victims and
witnesses.

2. A person against whom an indictment has been confirmed shall, pursuant to an order
or an arrest warrant of the International Tribunal, be taken into custody, immediately
informed of the charges against him and transferred to the International Tribunal.

3. The Trial Chamber shall read the indictment, satisfy itself that the rights of the
accused are respected, confirm that the accused understands the indictment, and instruct
the accused to enter a plea. The Trial Chamber shall then set the date for trial.

4. The hearings shall be public unless the Trial Chamber decides to close the
proceedings in accordance with its rules of procedure and evidence.

B. Rights of the accused

B2-021 106. It is axiomatic that the International Tribunal must fully respect internationally
recognized standards regarding the rights of the accused at all stages of its proceedings. In
the view of the Secretary-General, such internationally recognized standards are, in
particular, contained in article 14 of the International Covenant on Civil and Political

Rights.
107. The corresponding article of the statute would read as follows:

ArTICLE 21
RIGHTS OF THE ACCUSED

1. All persons shall be equal before the International Tribunal.
2.In the determination of charges against him, the accused shall be entitled to a fair and
public hearing, subject to article 22 of the Statute.
3. The accused shall be presumed innocent until proved guilty according to the
provisions of the present Statute.
4. In the determination of any charge against the accused pursuant to the present
Statute, the accused shall be entitled to the following minimum guarantees, in full equality:
(@ to be informed promptly and in detail in a language which he understands of the
nature and cause of the charge against him;
(b) to have adequate time and facilities for the preparation of his defence and to
comrnunicate with counsel of his own choosing; ‘

" United Nations, Treaty Series, vol. 999, No. 14668, p. 171 and vol. 1057, p. 407 (procés-verbal of
rectification of authentic Spanish text).
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{¢) to be tried without undue delay;

(d) to be tried in his presence, and to defend himself in person or through legal
assistance of his own choosing; to be informed, if he does not have legal
assistance, of this right; and to have legal assistance assigned to him, in any case
where the interests of justice so require, and without payment by him in any
such case if he does not have sufficient means to pay for it;

(e) the attendance and examination of witnesses on his behalf under the same
conditions as witnesses against him.

(0 to have the free assistance of an interpreter if he cannot understand or speak the
language used in the International Tribunal;

(g) not to be compelled to testify against himself or to confess guilt.

C. Protection of victims and witnesses

108. In the light of the particular nature of the crimes committed in the former
Yugoslavia, it will be necessary for the International Tribunal to ensure the protection of
victims and witnesses. Necessary protection measures should therefore be provided in the
rules of procedure and evidence for victims and witnesses, especially in cases of rape or
sexual assault. Such measures should include, but should not be limited to the conduct of
in camera proceedings, and the protection of the victim’s identity.

109. The corresponding article of the statute would read as follows:

ARTICLE 22
PROTECTION OF VICTIMS AND WITNESSES

The International Tribunal shall provide in its rules of procedure and evidence for the
protection of victims and witnesses. Such protection measures shall include, but shall not
be limited to, the conduct of in camera proceedings and the protection of the victim’s
identity.

D. Judgement and penalties

110. The Trial Chambers would have the power to pronounce judgements and impose
sentences and penalties on persons convicted of serious violations of international
humanitarian law. A judgement would be rendered by a majority of the judges of the
Chamber and delivered in public. It should be written and accompanied by a reasoned
opinion. Separate or dissenting opinions should be permitted.

111. The penalty to be imposed on a convicted person would be limited to imprisonment.
In determining the term of imprisonment, the Trial Chambers should have recourse to the
general practice of prison sentences applicable in the courts of the former Yugoslavia.

112. The International Tribunal should not be empowered to impose the death penalty.

113. In imposing sentences, the Trial Chambers should take into account such factors as
the gravity of the offence and the individual circumstances of the convicted person.

114. In addition to imprisonment, property and proceeds acquired by criminal conduct
should be confiscated and returned to their rightful owners. This would include the return
of property wrongfully acquired by means of duress. In this connection the Secretary-
General recalls that in resolution 779 (1992) of 6 October 1992, the Security Council
endorsed the principle that all statements or commitments made under duress,
particularly those relating to land and property, are wholly null and void.

115. The corresponding articles of the statute would read as follows:

ARTICLE 23
JUDGEMENT

1. The Trial Chambers shall pronounce judgements and impose sentences and penalties
on persons convicted of serious violations of international humanitarian law.

2. The judgement shall be rendered by a majority of the judges of the Trial Chamber, and
shall be delivered by the Trial Chamber in public. It shall be accompanied by a reasoned
opinion in writing, to which separate or dissenting opinions may be appended.
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ARTICLE 24 7 [ fé)
PENALTIES -

1. The penalty imposed by the Trial Chamber shall be limited to imprisonment I
determining the terms of imprisonment, the Trial Chambers shall have recourse to .thn
general practice regarding prison sentences in the courts of the former Yugoslavia ¢

2. In imposing the sentences, the Trial Chambers should take into account such fé\ctors
as the gravity of the offence and the individual circumstances of the convicted persop

3. In addition to imprisonment, the Trial Chambers may order the return of any prope‘rty
and proceeds acquired by criminal conduct, including by means of duress, to their rightful

OWners.
E. Appellate and review proceedings

116. The Secretary-General is of the view that the right of appeal should be provided for
under the Statute. Such a right is a fundamental element of individual civil and politica]
rights and has, énter alia, been incorporated in the International Covenant on Civil ang
Political Rights. For this reason, the Secretary-General has proposed that there should be
an Appeals Chamber.

117. The right of appeal should be exercisable on two grounds: an error on a question of
law invalidating the decision or, an error of fact which has occasioned a miscarriage of
justice. The Prosecutor should also be entitled to initiate appeal proceedings on the same
grounds.

118. The judgement of the Appeals Chamber affirming, reversing or revising the
judgement of the Trial Chamber would be final. It would be delivered by the Appeals
Chamber in public and be accompanied by a reasoned opinion to which separate or
dissenting opinions may be appended.

119. Where a new fact has come to light which was not known at the time of the
proceedings before the Trial Chambers or the Appeals Chamber, and which could have
been a decisive factor in reaching the decision, the convicted person or the Prosecutor

should be authorized to submit to the International Tribunal an application for review of the
judgement.

120. The corresponding articles of the statute would read as follows:

ARTICLE 25
APPELLATE PROCEEDINGS

1. The Appeals Chamber shall hear appeals from persons convicted by the Trial
Chambers or from the Prosecutor on the following grounds:
(a) an error on a question of law invalidating the decision; or
(b) an error of fact which has occasioned a miscarriage of justice.
2. The Appeals Chamber may affirm, reverse or revise the decisions taken by the Trial

Chambers.
ARTICLE 26
REVIEW PROCEEDINGS
Where a new fact has been discovered which was not known at the time of the
proceedings before the Trial Chambers or the Appeals Chamber and which could have
been a decisive factor in reaching the decision, the convicted person or the Prosecutor may

submit to the International Tribunal an application for review of the judgement.

F. Enforcement of sentences

121. The Secretary-General is of the view that, given the nature of the crimes in question
and the international character of the tribunal, the enforcement of sentences should take
place outside the territory of the former Yugoslavia. States should be encouraged to
declare their readiness to carry out the enforcement of prison sentences in accordance
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ith their domestic laws and procedures, under the supervision of the International : ;/
wi

T”f;}‘énarlﬁe Security Council would make appropriate arrangements to obtain from States
inciicaﬁOH of their willingness to accept convicted persons. This information would be

E - municated to the Registrar, who would prepare a list of States in which the

Cﬁgrcement of sentences would be carried out.

¢ 123. The accused would be eligible for pardon or commutation of sentence in
cordance with the laws of the State in which sentence is served. In such an event, the

gtate concerned would notify the International Tribunal, which would decide the matter in
cordance with the interests of justice and the general principles of law.

S:124 The corresponding article of the statute would read as follows:

ARTICLE 27
ENFORCEMENT OF SENTENCES

Imprisonment shall be served in a State designated by the International Tribunal from a
it of States which have‘ mdl_cated to the Security Council their willingness to accept
Bonvicted persons. Such imprisonment shall be in accordance with the applicable law of
Eite State concerned, subject to the supervision of the International Tribunal.

ARrTICLE 28
PARDON OR COMMUTATION OF SENTENCES

EIf, pursuant to the applicable law of the State in which the convicted person is
mprisoned, he or she is eligible for pardon or commutation of sentence, the State
Bncerned shall notify the International Tribunal accordingly. The President of the

hternational Tribunal, in consultation with the judges, shall decide the matter on the basis
fthe interests of justice and the general principles of law.

l COOPERATION AND JUDICIAL ASSISTANCE

F125. As pointed out in paragraph 23 above, the establishment of the International
Bhunal on the basis of a Chapter VII decision creates a binding obligation on all States to
e whatever steps are required to implement the decision. In practical terms, this means

all States would be under an obligation to cooperate with the International Tribunal
8 to assist it in all stages of the proceedings to ensure compliance with requests for
Bistance in the gathering of evidence, hearing of witnesses, suspects and experts,
batification and location of persons and the service of documents. Effect shall also be
to orders issued by the Trial Chambers, such as warrants of arrest, search warrants, ‘
rrants for surrender or transfer of persons, and any other orders necessary for the o
pauct of the trial. il
§26. In this connection, an order by a Trial Chamber for the surrender or transfer of ‘
fons to the custody of the International Tribunal shall be considered to be the

cation of an enforcement measure under Chapter VII of the Charter of the United
Eons,

B2-025

The corresponding article of the statute would read as follows:

ARTICLE 29
COOPERATION AND JUDICIAL ASSISTANCE

tes shall cooperate with the International Tribunal in the investigation and

: B2-026
tion of persons accused of committing serious violations of international humani-
W.

€5 sha:ll comply without undue delay with any request for assistance or an order
¥ a Trial Chamber, including, but not limited to:

the ideptiﬁcation and location of persons;
the taking of testimony and the production of evidence;

787




§ B2-026 ApPENDIX B

(¢) the service of documents; ; l’z_/

(d) the arrest or detention of persons;
(e) the surrender or the transfer of the accused to the International Tribunal.

VII. GENERAL PROVISIONS

A. The status, privileges and immunities of the International Tribunal

128. The Convention on the Privileges and Immunities of the United Nations of 13
February 1946 would apply to the International Tribunal, the judges, the Prosecutor ang
his staff, and the Registrar and his staff. The judges, the Prosecutor, and the Registrar
would be granted the privileges and immunities, exemptions and facilities accorded to
diplomatic envoys in accordance with international law. The staff of the Prosecutor and the
Registrar would enjoy the privileges and immunities of officials of the United Nationg
within the meaning of articles V and VII of the Convention.

129. Other persons, including the accused, required at the seat of the Internationa
Tribunal would be accorded such treatment as is necessary for the proper functioning of
the International Tribunal.

130. The corresponding article of the statute would read:

ArTicLE 30

THE STATUS, PRIVILEGES AND IMMUNITIES OF THE
INTERNATIONAL TRIBUNAL

1. The Convention on the Privileges and Immunities of the United Nations of 13
February 1946 shall apply to the International Tribunal, the judges, the Prosecutor and his
staff, and the Registrar and his staff.

2. The judges, the Prosecutor and the Registrar shall enjoy the privileges and
immunities, exemptions and facilities accorded to diplomatic envoys, in accordance with
international law.

3. The staff of the Prosecutor and of the Registrar shall enjoy the privileges and
immunities accorded to officials of the United Nations under articles V and VII of the
Convention referred to in paragraph 1 of this article.

4. Other persons, including the accused, required at the seat of the International

Tribunal shall be accorded such treatment as is necessary for the proper functioning of the
g International Tribunal.

B. Seat of the International Tribunal

B2-027 131. While it will be for the Security Council to determine the location of the seat of the
International Tribunal, in the view of the Secretary-General, there are a number of
elementary considerations of justice and fairness, as well as administrative efficiency and
economy which should be taken into account. As a matter of justice and fairness, it would
not be appropriate for the International Tribunal to have its seat in the territory of the
former Yugoslavia or in any State neighbouring upon the former Yugoslavia. For reasons
of administrative efficiency and economy, it would be desirable to establish the seat of the
International Tribunal at a European location in which the United Nations already has an
important presence. The two locations which fulfil these requirements are Geneva and The
Hague. Provided that the necessary arrangements can be made with the host country, the
Secretary-General believes that the seat of the International Tribunal should be at The
Hague.

132. The corresponding article of the statute would read:

ArTICLE 31 %
]
SEAT OF THE INTERNATIONAL TRIBUNAL

The International Tribunal shall have its seat at The Hague.
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C. Financial arrangements

133. The expenses of the International Tribunal should be borne by the regular budget
of the United Nations in accordance with Article 17 of the Charter of the United Nations.
134. The corresponding article of the statute would read:

ARTICLE 32
EXPENSES OF THE INTERNATIONAL TRIBUNAL

The expenses of the International Tribunal shall be borne by the regular budget of the
United Nations in accordance with Article 17 of the Charter of the United Nations.

D. Working languages

135. The working languages of the Tribunal should be English and French.
136. The corresponding article of the statute would read as follows:

ARTICLE 33
WORKING LANGUAGES
The working languages of the International Tribunal shall be English and French.

E. Annual report
137. The International Tribunal should submit an annual report on its activities to the

Security Council and the General Assembly.
138. The corresponding article of the statute would read:

ARrTICLE 34
ANNUAL REPORT

The President of the International Tribunal shall submit an annual report of the
International Tribunal to the Security Council and to the General Assembly.
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SIGNATURES, RATIFICATIONS AND ACCESSIONS

See list on pp. 701-703

DECLARATIONS AND RESERVATIONS

See list on p. 704 ff.
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No. 54

PROTOCOL ADDITIONAL TO THE GENEVA CONVENTIONS OF
12 AUGUST 1949, AND RELATING TO THE PROTECTION OF
VICTIMS OF NON-INTERNATIONAL ARMED CONFLICTS
(PROTOCOL II)

Adopted at Geneva, 8 June 1977.

INTRODUCTORY NOTE.  The only provision applicable to non-international
armed conflicts before the adoption of the present Protocol was Article 3
common to all four Geneva Conventions of 1949, This Article proved to be
inadequate in view of the fact that about 80% of the victims of armed con-
tflicts since 1945 have been victims of non-international conflicts and that
non-international conflicts are often fought with more cruelty than interna-
tional conflicts, The aim of the present Protocol is to extend the essential
rules of the law of armed conflicts to internal wars. The fear that the Protocol
might affect State sovereignty, prevent governments from effectively main-
taining law and order within their borders and that it might be invoked to
justify outside intervention led to the decision of the Diplomatic Conference
at its fourth session to shorten and simplify the Protocol. Instead of the 47
Articles proposed by the ICRC the Conference adopted only 28. The essential
substance of the draft was, however, maintained. The part on methods and
means of combat was deleted, but its basic principles are to be found in Arti-
cle 4 (fundamental guarantees). The provisions on the activity of impartial
humanitarian organizations were adopted in a less binding form than original-
ly foreseen. The restrictive definition of the material field of application in
Article 1 will have the effect that Protocol II will be applicable to a smaller
range of internal conflicts than Article 3 common to the Conventions of
1949,

ENTRY INTO FORCE: 7 December 1978

AUTHENTIC TEXTS: Arabic, Chinese, English, French, Russian and
Spanish. The text below is reprinted from the certified copy of the Final Act
of the Diplomatic Conference on the Reaffirmation and Development of
International Humanitarian Law applicable in Armed Conflicts, published by
the Swiss Federal Political Department, 26 September 1977, pp. 185-198.
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PREAMBLE

The High Contracting Parties,

Recalling that the humanitarian principles enshrined in Article 3 common
to the Geneva Conventions of 12 August 1949, constitute the foundation of
respect for the human person in cases of armed conflict not of an interna-
tional character,

Recalling furthermore that international instruments relating to human
rights offer a basic protection to the human person,

Emphasizing the need to ensure a better protection for the victims of
those armed conflicts,

Recalling that, in cases not covered by the law in force, the human person
remains under the protection of the principles of humanity and the dictates
of the public conscience,

Have agreed on the following:

PART1
SCOPE OF THIS PROTOCOL

Article 1' — Material field of application

1. This Protocol, which develops and supplements Article 3 common to
the Geneva Conventions of 12 August 1949 without modifying its existing
conditions of application, shall apply to all armed conflicts which are not
covered by Article 1 of the Protocol Additional to the Geneva Conventions of
12 August 1949, and relating to the Protection of Victims of International
Armed Conflicts (Protocol I) and which take place in the territory of a Higl
Contracting Party between its armed forces and dissident armed forces o
other organized armed groups which, under responsible command, exercise

such control over a part of its territory as to enable them to carry out sus~™Sy

tained and concerted military operations and to implement this Protocol.

2. This Protocol shall not apply to situations of internal disturbances an
tensions, such as riots, isolated and sporadic acts of violence and other acts o
a similar nature, as not being armed conflicts.
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Article 2 — Personal field of application

1. This Protocol shall be applied without any adverse distinction founded
on race, colour, sex, language, religion or belief, political or other opinion,
national or social origin, wealth, birth or other status, or on any other similar
criteria (hereinafter referred to as “adverse distinction™) to all persons affect-
ed by an armed conflict as defined in Article 1.

2. At the end of the armed conflict, all the persons who have been de-
prived of their liberty or whose liberty has been restricted for reasons related
to such conflict, as well as those deprived of their liberty or whose liberty is
restricted after the conflict for the same reasons, shall enjoy the protection of
Articles 5 and 6 until the end of such deprivation or restriction of liherty.

Article 3 — Non-intervention

1. Nothing in this Protocol shall be invoked for the purpose of affecting
the sovereignty of a State or the responsibility of the government, by all legit-
imate means, to maintain or re-establish law and order in the State or to
defend the nationai unity and territorial integrity of the State.

2. Nothing in this Protocol shall be invoked as a justification for inter-
vening, directly or indirectly, for any reason whatever, in the armed conflict
or in the internal or external affairs of the High Contracting Party in the terri-
tory of which that conflict occurs.

PARTII
HUMANE TREATMENT

Article 4 — Fundamental guarantees

1. All persons who do not take a direct part or who have ceased to take
part in hostilities, whether or not their liberty has been restricted, are entitled
to respect for their person, honour and convictions and religious practices.
They shall in all circumstances be treated humanely, without any adverse
distinction. It is prohibited to order that there shall be no survivors.

2. Without prejudice to the generality of the foregoing, the following acts
against the persons referred to in paragraph 1 are and shall remain prohibited
at any time and in any place whatsoever:

fa) violence to the life, health and physical or mental well-being of
persons, in particular murder as well as cruel treatment such as
torture, mutilation or any form of corporal punishment;.

(b) collective punishments;

(c) taking of hostages;

(d) acts of terrorism;

(e) outrages upon personal dignity, in particular humiliating and de-

grading treatment; rape, enforced prostitution and any form of
indecent assault;

(f) slavery and the slave trade in all their forms;
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(g) pillage;
(h) threats to commit any of the foregoing acts.

3. Children shall be provided with the care and aid they require, and in
particular:

{a) they shall receive an education, including religious and moral edu-
cation, in keeping with the wishes of their parents or, in the ab-
sence of parents, of those responsible for their care;

(b) all appropriate steps shall be taken to facilitate the reunion of fami-
lies temporarily separated;

{c) children who have not attained the age of fifteen years shall neither
be recruited in the armed forces or groups nor allowed to take part
in hostilities;

(d) the special protection provided by this Article to children who
have not attained the age of fifteen years shall remain applicable to
them if they take a direct part in hostilities despite the provisions
of sub-paragraph (¢/ and are captured;

{e) measures shall be taken, if necessary, and whenever possible with
the consent of their parents or persons who by law or custom are
primarily responsible for their care, to remove children temporarily
from the area in which hostilities are taking place to a safer area
within the country and ensure that they are accompanied by per-
sons responsible for their safety and well-being.

Article 5 — Persons whose liberty has been restricted

1. In addition to the provisions of Article 4, the following provisions shall
be respected as a minimum with regard to persons deprived of their liberty
for reasons related to the armed conflict, whether they are interned.or de-
tained:

{a) the wounded and the sick shall be treated in accordance with Arti-
cle 7,

(b} the persons referred to in this paragraph shall, to the same extent
as the local civilian population, be provided with food and drinking
water and be afforded safeguards as regards health and hygiene and
protection against the rigours of the climate and the dangers of the
armed conflict; :

{c) they shall be allowed to receive individual or collective relief’,

(d) they shall be allowed to practise their religion and, if requested and
appropriate, to receive spiritual assistance from persons, such as
chaplains, performing religious functions;

(e) they shall, if made to work, have the benefit of working conditions
and safeguards similar to those enjoyed by the local civilian popula-
tion.

2. Those who are responsible for the internment or detention of the per—\)
sons referred to in paragraph 1 shall also, within the limits of their canabili-



J“¢ PROTOCOL 11 ADDITIONAL TO THE GENEVA CONVENTIONS, 1977

ties, respect the following provisions relating to such persons:

(a) except when men and women of a family are accommodated
together, women shall be held in quarters separated from those of
men and shall be under the immediate supervision of women;

(b) they shall be allowed to send and receive letters and cards, the
number of which may be limited by competent authority if it
deems necessary;

{c) places of internment and detention shall not be located close to the
combat zone. The persons referred to in paragraph 1 shall be eva-
cuated when the places where they are interned or detained be-
come particularly exposed to danger arising out of the armed con-
flict, if their evacuation can be carried out under adequate condi-
tions of safety;

(d) they shall have the benefit of medical examinations;

(e) their physical or mental health and integrity shall not be endan-
gered by any unjustified act or omission. Accordingly, it is prohi-
bited to subject the persons described in this Article to any medical
procedure which is not indicated by the state of health of the per-
son concerned, and which is not consistent with the generally
accepted medical standards applied to free persons under similar
medical circumstances.

3. Persons who are not covered by paragraph 1 but whose liberty has been
restricted in any way whatsoever for reasons related to the armed conflict
shall be treated humanely in accordance with Article 4 and with paragraphs 1
(a), (c)and (d), and 2 (b) of this Article.

4. If it is decided to release persons deprived of their liberty, necessary
measures to ensure their safety shall be taken by those so deciding.

Article 6' ~ Penal prosecutions

1. This Article applies to the prosecution and punishment of criminal
offences related to the armed conflict.

2. No senterice shall be passed and no penalty shall be executed on a per-
son found guilty of an offence except pursuant to a conviction pronounced
by a court offering the essential guarantees of independence and impartiality.
In particular:

(a) the procedure shall provide for an accused to be informed without
delay of the particulars of the offence alleged against him and shall
afford the accused before and during his trial all necessary rights
and means of defence;

(b) no one shall be convicted of an offence except on the basis of indi-

- vidual penal responsibility;

(c¢) no one shall be held guilty of any criminal offence on account of
any act or omission which did not constitute a criminal offence,
under the law, at the time when it was committed; nor shall a
heavier penalty be imposed than that which was applicable at the

! For reservation in respect of this Article by Austria, see pp. 705-706.
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time when the criminal offence was commited; if, after the com-
mission of the offence, provision is made by law for the imposi-
tion of a lighter penalty, the offender shall benefit thereby;

(d) anyone charged with an offence is presumed innocent until proven
guilty according to law;

(e) anyone charged with an offence shall have the right to be tried in
his presence;

(f) no one shall be compelled to testify against himself or to confess
guilt.

3. A convicted person shall be advised on conviction of his judicial and
other remedies and of the time-limits within which they may be exercised.

4. The death penalty shall not be pronounced on persons who were under
the age of eighteen years at the time of the offence and shall not be carried
out on pregnant women or mothers of young children.

5. At the end of hostilities, the authorities in power shall endeavour to
grant the broadest possible amnesty to persons who have participated in the
armed conflict, or those deprived of their liberty for reasons related to the
armed conflict, whether they are interned or detained.

PART III!
WOUNDED, SICK AND SHIPWRECKED

Article 7 — Protection and care

1. All the wounded, sick and shipwrecked, whether or not they have taken
part in the armed conflict, shall be respected and protected.

2. In all circumstances they shall be treated humanely and shall receive, to
the fullest extent practicable and with the least possible delay, the medical
care and attention required by their condition. There shall be no distinction
among them founded on any grounds other than medical ones.

Article 8 — Search

Whenever circumstances permit, and particularly after an engagement, all
possible measures shall be taken, without delay, to search for and collect the
wounded, sick and shipwrecked, to protect them against pillage and ill-treat-
ment, to ensure their adequate care, and to search for the dead, prevent their
being despoiled, and decently dispose of them.

Article 9 — Protection of medical and religious personnel
1. Medical and religious personnel shall be respected and protected and )
shall be granted all available help for the performance of their duties. They

shall not be compelled to carry out tasks which are not compatible with their
humanitarian mission. \’

! For declaration in respect of this Part by United States of America, see p. 718. %



J¢ PROTOCOL II ADDITIONAL TO THE GENEVA CONVENTIONS, 1977

2. In the performance of their duties medical personnel may not be re-
quired to give priority to any person except on medical grounds.

Article 10 — General protection of medical duties

1. Under no circumstances shall any person be punished for having carried
out medical activities compatible with medical ethics, regardless of the person
benefiting therefrom,

2. Persons engaged in medical activities shall neither be compelled to per-
form acts or to carry out work contrary to, nor be compelled to refrain from
acts required by, the rules of medical ethics or other rules designed for the
benefit of the wounded and sick, or this Protocol.

3. The professional obligations of persons engaged in medical activities
regarding information which they may acquire concerning the wounded and
sick under their care shall, subject to national law, be respected.

4. Subject to national law, no person engaged in medical activities may be
penalized in any way for refusing or failing to give information concerning
the wounded and sick who are, or who have been, under his care. .

Article 11 — Protection of medical units and transports

1. Medical units and transports shall be respected and protected at all
times and shall not be the object of attack.

2. The protection to which medical units and transports are entitled shall
not cease unless they are used to commit hostile acts, outside their humanita-
rian function. Protection may, however, cease only after a warning has been
given setting, whenever appropriate, a reasonable time-limit, and after such
warning has remained unheeded. :

Article 12 — The distinctive emblem

Under the direction of the competent authority concerned, the distinctive
emblem of the red cross, red crescent or red lion and sun on a white ground
shall be displayed by medical and religious personnel and medical units, and
on medical transports. It shall be respected in all circumstances. It shall not
be used improperly.

PART IV
CIVILIAN POPULATION
Article 13 — Protection of the civilian population

1. The civilian population and individual civilians shall enjoy general pro-
tection against the dangers arising from military operations. To give effect to
this protection, the following rules shall be observed in all circumstances.

2. The civilian population as such, as well as individual civilians, shall not
be the object of attack. Acts or threats of violence the primary purpose of
which is to spread terror among the civilian population are prohibited.
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3. Civilians shall enjoy the protection afforded by this Part, unless and for
such time as they take a direct part in hostilities.

Article 14 — Protection of objects indispensable to the survival of the
civilian population

Starvation of civilians as a method of combat is prohibited. It is tlierefore
prohibited to attack, destroy, remove or render useless, for that purpose,
objects indispensable to the survival of the civilian population, such as food-
stuffs, agricultural areas for the production of foodstuffs, crops, livestock,
drinking water installations and supplies and irrigation works.

Article 15 — Protection of works and installations containing
dangerous forces

Works or installations containing dangerous forces, namely dams, dykes
and nuclear electrical generating stations, shall not be made the object of at-
tack, even where these objects are military objectives, if such attack may
cause the release of dangerous forces and consequent severe losses among the
civilian population.

Article 16 — Protection of cultural objects and of places of worship

Without prejudice to the provisions of the Hague Convention for the Pro-
tection of Cultural Property in the Event of Armed Conflict of 14 May 1954,
it is prohibited to commit any acts of hostility directed against historic monu-
ments, works of art or places of worship which constitute the cultural or
spiritual heritage of peoples, and to use them in support of the military
effort.

Article 17 — Prohibition of forced movement of civilians

1. The displacement of the civilian population shall not be ordered for
reasons related to the conflict unless the security of the civilians involved or
imperative military reasons so demand. Should such displacements have to be
carried out, all possible measures shall be taken in order that the civilian
population may be received under satisfactory conditions of shelter, hygiene,
health, safety and nutrition.

2. Civilians shall not be compelled to leave their own territory for reasons
connected with the conflict.

Article 18 — Relief societies and relief actions -

1. Relief societies located in the territory of the High Contracting Party,
such as Red Cross (Red Crescent, Red Lion and Sun) organizations, may offer
their services for the performance of their traditional functions in relation to
the victims of the armed:conflict. The civilian population may, eve.: on its
own initiative, offer to collect and care for the wounded, sick and ship- E
wrecked.
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2. If the civilian population is suffering undue hardship owing to a lack of
the supplies essential for its survival, such as foodstuffs and medical supplies,
relief actions for the civilian population which are of an exclusively humanita-
rian and impartial nature and which are conducted without any adverse dis-
tinction shall be undertaken subject to the consent of the High Contracting
Party concerned.

PARTYV
FINAL PROVISIONS
Article 19 — Dissemination
This Protocol shall be disseminated as widely as possible.

Article 20 — Signature

six months after the signing of the Final Act and will remain open for a
period of twelve months.

Article 21 — Ratification

This Protocol shall be ratified as soon as possible. The instruments of rati-
fication shall be deposited with the Swiss Federal Council, depositary of the
Conventions.

Article 22 — Accession

This Protocol shall be open for accession by any Party to the Conventions
which has not signed it. The instruments of accession shall be deposited with
the depositary.

Article 23 — Entry into force

1. This Protocol shall enter into force six months after two instruments of
ratification or accession have been deposited.

2. For each Party to the Conventions thereafter ratifying or acceding to
this Protocol, it shall enter into force six months after the deposit by such
Party of its instrument of ratification or accession.

Article 24 — Amendment

1. Any High Contracting Party may propose amendments to this Protocol.
The text of any proposed amendment shall be communicated to the deposi-
tary which shall decide, after consultation with all the High Contracting
Parties and the International Committee of the Red Cross, whether a con-
ference should be convened to consider the proposed amendment.

2. The depositary shall invite to that conference all the High Contracting
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Parties as well as the Parties to the Conventions, whether or not they are
signatories of this Protocol.

Article 25 — Denunciation

1. In case a High Contracting Party should denounce this Protocol, the
denunciation shall only take effect six months after receipt of the instrument
of denunciation. If, however, on the expiry of six months, the denouncing
Party is engaged in the situation referred to in Article 1, the denunciation
shall not take effect before the end of the armed conflict. Persons who have
been deprived of liberty, or whose liberty has been restricted, for reasons rela-
ted to the conflict shall nevertheless continue to benefit from the provisions
of this Protocol until their final release.

2. The denunciation shall be notified in writing to the depositary, which
shall transmit it to all the High Contracting Parties.

Article 26 — Notifications

The depositary shall inform the High Contracting Parties as well as the
Parties to the Conventions, whether or not they are signatories of this Proto-
col, of:

(a) signatures affixed to this Protocol and the deposit of instruments
of ratification and accession under Articles 21 and 22;

(b) the date of entry into force of this Protocol under Article 23; and

(¢) communications and declarations received under Article 24.

Article 27 — Registration

1. After its entry into force, this Protocol shall be transmitted by the
depositary to the Secretariat of the United Nations for registration and
publication, in accordance with Article 102 of the Charter of the United
Nations.

2. The depositary shall also inform the Secretariat of the United Nations
of all ratifications and accessions received by it with respect to this Protocol.

Article 28 — Authentic texts

The original of this Protocol, of which the Arabic, Chinese, English,
French, Russian and Spanish texts are equally authentic shall be deposited
with the depositary, which shall transmit certified true copies thereof to all
the Parties to the Conventions.

(Here follows signatures)

0!
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SIGNATURES, RATIFICATIONS AND ACCESSIONS

See list on pp. 701-703

DECLARATIONS AND RESERVATIONS

See list on p. 704 ff.
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SIGNATURES, RATIFICATIONS AND ACCESSIONS
concerning the Protocols I and II Additional to the
Geneva Conventions, 1977.1

State
Angola

Antigua and Barbuda
Argentina
Australia
Austria

Bahamas
Bahrain
Bangladesh
Belgium

Belize

Benin

Bolivia
Botswana
Bulgaria

Burkina Faso
Byelorussian SSR
Cameroon
Canada

Central Afr.R.
China, People’s R.
Chile

Comoros

Congo

Costa Rica

Cuba

Cyprus

Czechoslovakia
Denmark

Ecuador

Egypt

El Salvador
Equatorial Guinea
Finland

France

Gabon

Signature

7 December 1978 Dec.
12 December 1977

12 December 1977

11 December 1978
11 January 1978
12 December 1977

12 December 1977 Dec.

12 December 1977

12 July 1978
(Protocol I only)
6 December 1978
12 December 1977
12 December 1977
12 December 1977
12 December 1977

12 December 1977

Ratification, accession

20 September 1984 Dec.
(Protocol I only)

6 October 1986

26 November 1986 Dec.
13 August 1982 Res.

10 April 1980

30 October 1986

8 September 1980

20 May 1986 Dec.

29 June 1984

28 May 1986

8 December 1983

23 May 1979

16 March 1984

17 July 1984

14 September 1983 Res.
21 November 1985
10 November 1983
15 December 1983
25 November 1982
(Protocol I only)

1 June 1979
(Protocol I only)
17 June 1982 Res.
10 April 1979

23 November 1978
24 July 1986

7 August 1980 Res.
24 February 1984 Dec. .
(Protocol II only)

~J
8 April 1980 (j\)
\ -

! Based on indications received from the Swiss Federal Department of Foreign Affairs, 15
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35. CONVENTION ON THE RIGHTS OF THE
CHILD, 1989

The Convention was adopted by General Assembly Resolution 44/25 without vote on 20
November 198g. The text appears in the Annex to the Resolution: UN doc. A/44/49 (1989g).
The Convention entered into force on 2 September 19go, one month after the twentieth State
ratified it, in accordance with Article 4g(1). For text see 1577 UNTS 3.

The Convention is an elaboration of human rights standards in respect of the child.
However, human rights standards were applicable to the child (as an individual) independ-
ently of the new instrument by virtue of the principles of general international law. The
rights of the child are also the subject of Article 24 of the International Covenant on Civil
and Political Rights (see above).

In 1979 the United Nations Human Rights Commission began consideration of a Polish
proposal for a draft Gonvention on the Rights of the Child. The precursors of the Conven-
tion of 1989 include the Universal Declaration of Human Rights, Articles 2 and 25(2) (see
above, 18—23), and the Declaration of the Rights of the Child adopted by the General
Assembly on 20 December 1959 (for the text, see the second edition of this work, p. 108)

For comment on the Convention, see Cohen, C. P, (1989) 28 ILM 1448; McGoldrick, D,,
(1991) 5 Jnternational Journal of Law and the Family, 132. See also Alston, ., The Best Interests of
the Child: Reconciling Culture and Human Rights (1004); Van Bueren, G., The International Law on the
Rughis of the Child (1995).

TEXT

Preamble

The States Parties to the present Convention,

Considering that, in accordance with the principles proclaimed in the Charter of
the United Nations, recognition of the inherent dignity and of the equal and
inalienable rights of all members of the human family is the foundation of
freedom, justice and peace in the world,

Bearing in mind that the peoples of the United Nations have, in the Charter,
reaffirmed their faith in fundamental human rights and in the dignity and worth of
the human person, and have determined to promote social progress and better
standards of life in larger freedom,

Recognizing that the United Nations has, in the Universal Declaration of Human
Rights and in the International Covenants on Human Rights, proclaimed and
agreed that everyone is entitled to all the rights and freedoms set forth therein,
without distinction of any kind, such as race, colour, sex, language, religion,
political or other opinion, national or social origin, property, birth or other status,

Recalling that, in the Universal Declaration of Human Rights, the United
Nations has proclaimed that childhood is entitled to special care and assistance,

Convinced that the family, as the fundamental group of society and the natural
environment for the growth and well-being of all its members and particularly
children, should be afforded the necessary protection and assistance so that it can
fully assume its responsibilities within the community,
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Recognizing that the child, for the full and harmonious development of his o
her personality, should grow up in a family environment, in an atmosphere of
happiness, love and understanding,

Considering that the child should be fully prepared to live an individual life ip
society, and brought up in the spirit of the ideals proclaimed in the Charter of the
United Nations, and in particular in the spirit of peace, dignity, tolerance, freedom,
equality and solidarity,

Bearing in mind that the need to extend particular care to the child has been stateq
m the Geneva Declaration of the Rights of the Child of 1924 and in the Declara-
tion of the Rights of the Child adopted by the General Assembly on 20 November
1959 and recognized in the Universal Declaration of Human Rights, in the
International Covenant on Civil and Political Rights (in particular in Articles 2
and 24), in the International Covenant on Economic, Social and Cultural Rights
(in particular in Article 10) and in the statutes and relevant instruments of special-
ized agencies and international organizations concerned with the welfare of
children,

Bearing in mind that, as indicated in the Declaration of the Rights of the Child,
‘the child, by reason of his physical and mental immaturity, needs special safe-
guards and care, including appropriate legal protection, before as well as after
birth’,

Recalling the provisions of the Declaration on Social and Legal Principles relat-
ing to the Protection and Welfare of Children, with Special Reference to Foster
Placement and Adoption Nationally and Internationally; the United Nations
Standard Minimum Rules for the Administration of Juvenile Justice (The Beljing
Rules); and the Declaration on the Protection of Women and Children in
Emergency and Armed Conflict,

Recogmizing that, in all countries in the world, there are children living in
exceptionally difficult conditions, and that such
consideration,

Taking due account of the importance of the traditions and cultural values of each
people for the protection and harmonious development of the child,

Recognizing the importance of international co-operation for improving the living

conditions of children in every country, in particular in the developing countries,
Have agreed as follows:

children need special

PART I
Article 1

For the purposes of the present Convention, a child means every human being

below the age of eighteen years unless under the law applicable to the child,
majority is attained earlier.

Article 2

1. States Parties shall respect and ensure the rights set forth in the present Conven-
tion to each child within their jurisdiction without discrimination of any kind,
irrespective of the child’s or his or her parent’s or legal guardian’s race, colour, sex,
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language, religion, political or other opinion, national, ethnic or social origin,
property, disability, birth or other status.

o. States Parties shall take all appropriate measures to ensure that the child is
protected against all forms of discrimination or punishment on the basis of the
status, activities, expressed opinions, or beliefs of the child’s parents, legal
guardians, or family members.

Article 3

1. In all actions concerning children, whether undertaken by public or private
social welfare institutions, courts of law, administrative authorities or legislative
bodies, the best interests of the child shall be a primary consideration.

2. States Parties undertake to ensure the child such protection and care as is neces-
sary for his or her well-being, taking into account the rights and duties of his or her
parents, legal guardians, or other individuals legally responsible for him or her,
and, to this end, shall take all appropriate legislative and administrative measures.
3. States Parties shall ensure that the institutions, services and facilities responsible
for the care or protection of children shall conform with the standards established
by competent authorities, particularly in the areas of safety, health, in the number
and suitability of their staff, as well as competent supervision.

Article 4

States Parties shall undertake all appropriate legislative, administrative, and other
measures for the implementation of the rights recognized in the present Conven-
tion. With regard to economic, social and cultural rights, States Parties shall under-
take such measures to the maximum extent of their available resources and, where
needed, within the framework of international co-operation.

Article 5

States Parties shall respect the responsibilities, rights and duties of parents or,
where applicable, the members of the extended family or community as provided
for by local custom, legal guardians or other persons legally responsible for the
child, to provide, in a manner consistent with the evolving capacities of the child,
appropriate direction and guidance in the exercise by the child of the rights recog-
nized in the present Convention.

Article 6

1. States Parties recognize that every child has the inherent right to life.
2. States Parties shall ensure to the maximum extent possible the survival and
development of the child.

Article 7

1. The child shall be registered immediately after birth and shall have the right
from birth to a name, the right to acquire a nationality and, as far as possible, the
right to know and be cared for by his or her parents.

2. States Parties shall ensure the implementation of these rights in accordance
with their national law and their obligations under the relevant international
instruments in this field, in particular where the child would otherwise be stateless.

/35
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Article 8

1. States Parties undertake to respect the right of the child to preserve his or pe,
identity, including nationality, name and family relations as recognized by
without unlawful interference.

2. Where a child is illegally deprived of some or all of the elements of his or he,
identity, States Parties shall provide appropriate assistance and protection, with 4
view to re-establishing speedily his or her identity.

Article ©

1. States Parties shall ensure that a child shall not be separated from his or her
parents against their will, except when competent authorities subject to judicial
review determine, in accordance with applicable law and procedures, that such
separation is necessary for the best interests of the child. Such determination may
be necessary in a particular case such as one involving abuse or neglect of the chiid
by the parents, or one where the parents are living separately and a decision must
be made as to the child’s place of residence.

2. In any proceedings pursuant to paragraph 1 of the present article, all interested
parties shall be given an opportunity to participate in the proceedings and make
their views known.

3. States Parties shall respect the right of the child who is separated from one or
both parents to maintain personal relations and direct contact with both parents on
a regular basis, except if it is contrary to the child’s best interests.

4. Where such separation results from any action initiated by a State Party, such
as the detention, imprisonment, exile, deportation or death (including death arising
from any cause while the person is in the custody of the State) of one or both
parents or of the child, that State Party shall, upon request, provide the parents, the
child or, if appropriate, another member of the family with the essential informa-
tion concerning the whereabouts of the absent member(s) of the family unless the
provision of the information would be detrimental to the well-being of the child.
States Parties shall further ensure that the submission of such a request shall of
itself entail no adverse consequences for the person(s) concerned.

Article 10

1. In accordance with the obligation of States Parties under Article o, paragraph 1,
applications by a child or his or her parents to enter or leave a State Party for the
purpose of family reunification shall be dealt with by States Parties in a positive,
humane and expeditious manner. States Parties shall further ensure that the sub-
mission of such a request shall entail no adverse consequences for the applicants
and for the members of their family.

2. A child whose parents reside in different States shall have the right to maintain
on a regular basis, save in exceptional circumstances personal relations and direct
contacts with both parents. Towards that end and in accordance with the obliga-
tion of States Parties under Article g, paragraph 1, States Parties shall respect the
right of the child and his or her parents to leave any country, including their own,
and to enter their own country. The right to leave any country shall be subject only
to such restrictions as are prescribed by law and which are necessary to protect the
national security, public order (ordre public), public health or morals or the rights
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and freedoms of others and are consistent with the other rights recognized in the
present Convention.

Article 11

1. States Parties shall take measures to combat the illicit transfer and non-return of
children abroad.

o. To this end, States Parties shall promote the conclusion of bilateral or
multilateral agreements or accession to existing agreements.

Article 12

1. States Parties shall assure to the child who is capable of forming his or her own
views the right to express those views freely in all matters affecting the child, the
views of the child being given due weight in accordance with the age and maturity
of the child.

2. Yor this purpose, the child shall in particular be provided the opportunity to be
heard in any judicial and administrative proceedings affecting the child, either
directly, or through a representative or an appropriate body, in a manner consistent
with the procedural rules of national law.

Article 13 -

1. The child shall have the right to freedom of expression; this right shall include
freedom to seek, receive and impart information and ideas of all kinds, regardless
of frontiers, either orally, in writing or in print, in the form of art, or through any
other media of the child’s choice.

2. The exercise of this right may be subject to certain restrictions, but these shall
only be such as are provided by law and are necessary:

(a) For respect of the rights or reputations of others; or

(6) For the protection of national security or of public order (ordre public), or
of public health or morals.

Article 14

L. States Parties shall respect the right of the child to freedom of thought,
conscience and religion.

2. States Parties shall respect the rights and duties of the parents and, when applic-
able, legal guardians, to provide direction to the child in the exercise of his or her
right in a manner consistent with the evolving capacities of the child.

3. Freedom to manifest one’s religion or beliefs may be subject only to such limita-
tions as are prescribed by law and are necessary to protect public safety, order,
health or morals, or the fundamental rights and freedoms of others.

Article 15

L. States Parties recognize the rights of the child to freedom of association and to
freedom of peaceful assembly.

2. No restrictions may be placed on the exercise of these rights other than those
Imposed in conformity with the law and which are necessary in a democratic
Society in the interests of national security or public safety, public order (ordre
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public), the protection of public health or morals or the protection of the rights
and freedoms of others.

Article 16

1. No child shall be subjected to arbitrary or unlawful interference with his or her
privacy, family, home or correspondence, nor to unlawful attacks on his or her
honour and reputation.

2. The child has the right to the protection of the law against such interference or
attacks.

Article 17

States Parties recognize the important function performed by the mass media and
shall ensure that the child has access to information and material from a diversity
of national and international sources, especially those aimed at the promotion of
his or her social, spiritual and moral well-being and physical and mental health. To
this end, States Parties shall:

(@) Encourage the mass media to disseminate information and material of
social and cultural benefit to the child and in accordance with the spirit of
Article 29;

(b) Encourage international co-operation in the production, exchange and dis-
semination of such information and material from a diversity of cultural,
national and international sources;

{¢) Encourage the production and dissemination of children’s books;

(d) Encourage the mass media to have particular regard to the linguistic needs
of the child who belongs to a minority group or who is indigenous;

(¢) Encourage the development of appropriate guidelines for the protection of
the child from information and material mjurious to his or her well-being,
bearing in mind the provisions of Articles 15 and 18.

Article 18

1. States Parties shall use their best efforts to ensure recognition of the principle
that both parents have common responsibilities for the upbringing and develop-
ment of the child. Parents or, as the case may be, legal guardians, have the primary
responsibility for the upbringing and development of the child. The best interests
of the child will be their basic concern.

2. For the purpose of guaranteeing and promoting the rights set forth in the
present Convention, States Parties shall render appropriate assistance to parents
and legal guardians in the performance of their child-rearing responsibilities and
shall ensure the development of institutions, facilities and services for the care of
children.

3. States Parties shall take all appropriate measures to ensure that children of
working parents have the right to benefit from child-care services and facilities for
which they are eligible.

Article 19

1. States Parties shall take all appropriate legislative, administrative, social and
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other person who has the care of the child.

2. Such protective measures should, as appropriate, include effective procedures
for the establishment of social programmes to provide necessary support for the
child and for those who have the care of the child, as well as for other forms of
prevention and for identification, reporting, referral, investigation, treatment and

follow-up of instances of child maltreatment described heretofore, and, as
appropriate, for judicial involvement.

Article 20

i. A child temporarily or permanently deprived of his or her family environment,
or in whose own best interests cannot be allowed to remain in that environment,
shall be entitled to special protection and assistance provided by the State.

2. States Parties shall in accordance with their national laws ensure alternative care
for such a child.

3. Such care could include, inter alia, foster placement, kafalah of Islamic law,
adoption or if necessary placement in suitable institutions for the care of children.
When considering solutions, due regard shall be paid to the desirability of continu-

ity in a child’s upbringing and to the child’s ethnic, religious, cultural and linguistic
background.

Article 21

States Parties that recognize and/or permit the system of adoption shall ensure

that the best interests of the child shall be the paramount consideration and they
shall:

(a) Ensure that the adoption of a child is authorized only by competent author-
ities who determine, in accordance with applicable law and procedures and
on the basis of all pertinent and reliable information, that the adoption is
permissible in view of the child’s status concerning parents, relatives and
legal guardians and that, if required, the persons concerned have given

their informed consent to the adoption on the basis of such counselling as
may be necessary;

(b)

Recognize that inter-country adoption may be considered as an alternative
means of child’s care, if the child cannot be placed in a foster or an adop-
tive family or cannot in any suitable manner be cared for in the child’s
country of origin;

Ensure that the child concerned by inter-country adoption enjoys safe-

guards and standards equivalent to those existing in the case of national
adoption;

@)

Take all appropriate measures to ensure that, in inter-country adoption, the
placement does not result in improper financial gain for those involved in it;
Promote, where appropriate, the objectives of the present article by con-
cluding bilateral or multilateral arrangements or agreements, and
endeavour, within this framework, to ensure that the placement of the child
n another country 1s carried out by competent authorities or organs.

(¢
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cducational measures to protect the child from all forms of physical or mental
violence, injury or abuse, neglect or negligent treatment, maltreatment or exploita-
tion, including sexual abuse, while in the care of pareni(s), legal guardian(s) or any
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Article 22

1. States Parties shall take appropriate measures to ensure that a child who is
seeking refugee status or who is considered a refugee in accordance with applicable
international or domestic law and procedures shall, whether unaccompanied or
accompanied by his or her parents or by any other person, receive appropriate
protection and humanitarian assistance in the enjoyment of applicable rights set
forth in the present Convention and in other international human rights or
humanitarian instruments to which the said States are Parties.

2. For this purpose, States Parties shall provide, as they consider appropriate, co-
operation in any efforts by the United Nations and other competent intergovern-
mental organizations or non-governmental organizations co-operating with the
United Nations to protect and assist such a child and to trace the parents or other
members of the family of any refugee child in order to obtain information neces-
sary for reunification with his or her family. In cases where no parents or other
members of the family can be found, the child shall be accorded the same protec-
tion as any other child permanently or temporarily deprived of his or her family
environment for any reason, as set forth in the present Convention.

Article 23

1. States Parties recognize that a mentally or physically disabled child should enjoy
a full and decent life, in conditions which ensure dignity, promote self-reliance and
facilitate the child’s active participation in the community.

2. States Parties recognize the right of the disabled child to special care and shall
encourage and ensure the extension, subject to available resources, to the eligible
child and those responsible for his or her care, of assistance for which application is
made and which is appropriate to the child’s condition and to the circumstances of
the parents or others caring for the child.

3. Recognizing the special needs of a disabled child, assistance extended in
accordance with paragraph 2 of the present article shall be provided free of
charge, whenever possible, taking into account the financial resources of the par-
ents or others caring for the child, and shall be designed to ensure that the disabled
child has effective access to and receives education, training, health care services,
rehabilitation services, preparation for employment and recreation opportunities in
a manner conducive to the child’s achieving the fullest possible social integration
and individual development, including his or her cultural and spiritual
development

4. States Parties shall promote, in the spirit of international cooperation, the
exchange of appropriate information in the field of preventive health care and of
medical, psychological and functional treatment of disabled children, including
dissemination of and access to information concerning methods of rehabilitation,
education and vocational services, with the aim of enabling States Parties to
improve their capabilities and skills and to widen their experience in these areas. In
this regard, particular account shall be taken of the needs of developing countries.

Article 24

1. States Parties recognize the right of the child to the enjoyment of the highest
attainable standard of health and to facilities for the treatment of illness and
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rehabilitation of health. States Parties shall strive to ensure that no child is deprived
of his or her right of access to such health care services.

2. States Parties shall pursue full implementation of this right and, in particular,
shall take appropriate measures:

(a) To diminish infant and child mortality;

{6} To ensure the provision of necessary medical assistance and health care to
all children with emphasis on the development of primary health care;

(¢} To combat disease and malnutrition, including within the framework of
primary health care, through, inter alia, the application of readily available
technology and through the provision of adequate nutritious foods and
clean drinking-water, taking into consideration the dangers and risks of
environmental pollution;

(d) To ensure appropriate pre-natal and post-natal health care for mothers;

fe) To ensure that all segments of soclety, in particular parents and children,
are informed, have access to education and are supported in the use of basic
knowledge of child health and nutrition, the advantages of breastfeeding,
hygiene and environmental sanitation and the prevention of accidents;

() To develop preventive health care, guidance for parents and family
planning education and services.

3. States Parties shall take all effective and appropriate measures with a view to
abolishing traditional practices prejudicial to the health of children.

4. States Parties undertake to promote and encourage international co-operation
with a view to achieving progressively the full realization of the right recognized in
the present article. In this regard, particular account shall be taken of the needs of
developing countries.

Article 25

States Parties recognize the right of a child who has been placed by the competent
authorities for the purposes of care, protection or treatment of his or her physical
or mental health, to a periodic review of the treatment provided to the child and all
other circumstances relevant to his or her placement.

Article 26

1. States Parties shall recognize for every child the right to benefit from social
security, including social insurance, and shall take the necessary measures to
achieve the full realization of this right in accordance with their national law.

2. The benefits should, where appropriate, be granted, taking into account the
resources and the circumstances of the child and persons having responsibility for
the maintenance of the child, as well as any other consideration relevant to an
application for benefits made by or on behalf of the child.

Article 27

1. States Parties recognize the right of every child to a standard of living adequate
for the child’s physical, mental, spiritual, moral and social development.

2. The parent(s) or others responsible for the child have the primary responsibility
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to secure, within their abilities and financial capacities, the conditions of living
| necessary for the child’s development.

3. States Parties, in accordance with national conditions and within their means,
shall take appropriate measures to assist parents and others responsible for the
child to implement this right and shall in case of need provide material assistance
and support programmes, particularly with regard to nutrition, clothing and
housing.

4. States Parties shall take all appropriate measures to secure the recovery of
maintenance for the child from the parents or other persons having financial
responsibility for the child, both within the State Party and from abroad. In par-
ticular, where the person having financial responsibility for the child lives in a State
different from that of the child, States Parties shall promote the accession to inter-
national agreements or the conclusion of such agreements, as well as the making of
other appropriate arrangements.

Article 28

1. States Parties recognize the right of the child to education, and with a view to
achieving this right progressively and on the basis of equal opportunity, they shall,
in particular:

(a) Make primary education compulsory and available free to all;

(6) Encourage the development of different forms of secondary education,
mcluding general and vocational education, make them available and
accessible to every child, and take appropriate measures such as the intro-
duction of free education and offering financial assistance in case of need;

(¢) Make higher education accessible to all on the basis of capacity by every
appropriate means;

(¢) Make educational and vocational information and guidance available and
accessible to all children;

(e) Take measures to encourage regular attendance at schools and the reduc-
tion of drop-out rates.

2. States Parties shall take all appropriate measures to ensure that school discipline
1s administered in a manner consistent with the child’s human dignity and in
conformity with the present Convention.

3. States Parties shall promote and encourage international cooperation in matters
relating to education, in particular with a view to contributing to the elimination of
ignorance and illiteracy throughout the world and facilitating access to scientific
and technical knowledge and modern teaching methods. In this regard, particular
account shall be taken of the needs of developing countries.

Article 29
I. States Parties agree that the education of the child shall be directed to: \

(a) The development of the child’s personality, talents and mental and physical i
abilities to their fullest potential;

(b) The development of respect for human rights and fundamental freedoms,

and for the principles enshrined in the Charter of the United Nations;
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(¢) The development of respect for the child’s parents, his or her own cultural
identity, language and values, for the national values of the country in
which the child is living, the country from which he or she may originate,
and for civilizations different from his or her own;

(d) The preparation of the child for responsible Iife in a free society, in the spirit
of understanding, peace, tolerance, equality of sexes, and friendship among
all peoples, ethnic, national and religious groups and persons of indigenous
origin;

(¢) The development of respect for the natural environment.

2. No part of the present article or Article 28 shall be construed so as to interfere
with the liberty of individuals and bodies to establish and direct educational institu-
tions, subject always to the observance of the principle set forth in paragraph 1 of
the present article and to the requirements that the education given in such mstitu-
tions shall conform to such minimum standards as may be laid down by the State.

Article 30

In those States in which ethnic, religious or linguistic minorities or persons of
indigenous origin exist, a child belonging to such a minority or who is indigenous
shall not be denied the right, in community with other members of his or her
group, to enjoy his or her own culture, to profess and practise his or her own
religion, or to use his or her own language.

Article 31

1. States Parties recognize the right of the child to rest and leisure, to engage
in play and recreational activities appropriate to the age of the child and to
participate freely in cultural life and the arts.

2. States Parties shall respect and promote the right of the child to participate fully
in cultural and artistic life and shall encourage the provision of appropriate and
equal opportunities for cultural, artistic, recreational and leisure activity.

Article 32

1. States Parties recognize the right of the child to be protected from economic
exploitation and from performing any work that is likely to be hazardous or to
interfere with the child’s education, or to be harmful to the child’s health or
physical, mental, spiritual, moral or social development.
2. States Parties shall take legislative, administrative, social and educational meas-
ures to ensure the implementation of the present article. To this end, and having
regard to the relevant provisions of other international instruments, States Parties
shall in particular:

{a) Provide for a minimum age or minimum ages for admission to employment;

(6) Provide for appropriate regulation of the hours and conditions of

employment;

(¢) Provide for appropriate penalties or other sanctions to ensure the effective

enforcement of the present article.
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Article 33
States Parties shall take all appropriate measures, including legislative, administra-
tive, social and educational measures, to protect children from the illicit use of
narcotic drugs and psychotropic substances as defined in the relevant international
treaties, and to prevent the use of children in the illicit production and trafficking
of such substances.

Article 34
States Parties undertake to protect the child from all forms of sexual exploitation
and sexual abuse. For these purposes, States Parties shall in particular take all
appropriate national, bilateral and multilateral measures to prevent:
(o) The inducement or coercion of a child to engage in any unlawful sexual
activity;
(6) The exploitative use of children in prostitution or other unlawful sexual
practices;
(¢) The exploitative use of children in pornographic performances and
materials.

Article 35

States Parties shall take all appropriate national, bilateral and multilateral measures
to prevent the abduction of] the sale of or traffic in children for any purpose or in
any form.

Article 36

States Parties shall protect the child against all other forms of exploitation preju-
dicial to any aspects of the child’s welfare.

Article 37
States Parties shall ensure that:

(a) No child shall be subjected to torture or other cruel, inhuman or degrading
treatment or punishment. Neither capital punishment nor life imprison-
ment without possibility of release shall be imposed for offences committed
by persons below eighteen years of age;

(b) No child shall be deprived of his or her liberty unlawtully or arbitrarily. The
arrest, detention or imprisonment of a child shall be in conformity with the
law and shall be used only as a measure of last resort and for the shortest
appropriate period of time;

(¢) Every child deprived of liberty shall be treated with humanity and respect
for the inherent dignity of the human person, and in a manner which takes
into account the needs of persons of his or her age. In particular, every child
deprived of liberty shall be separated from adults unless it is considered in
the child’s best interest not to do so and shall have the right to maintain
contact with his or her family through correspondence and visits, save in
exceptional circumstances;

(d) Every child deprived of his or her liberty shall have the right to prompt

access to legal and other appropriate assistance, as well as the right to
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challenge the legality of the deprivation of his or her liberty before a court

or other competent, independent and impartial authority, and to a prompt
decision on any such action.

Article 38

1. States Parties undertake to respect and to ensure respect for rules of inter-
national humanitarian law applicable to them in armed conflicts which are
relevant to the child.

2. States Parties shall take all feasible measures to ensure that persons who have not
attained the age of fifteen years do not take a direct part in hostilities.

3. States Parties shall refrain from recruiting any person who has not attained the
age of fifteen years into their armed forces. In recruiting among those persons who
have attained the age of fifteen years but who have not attained the age of eighteen
years, States Parties shall endeavour to give priority to those who are oldest.

4. In accordance with their obligations under international humanitarian law to
protect the civilian population in armed conflicts, States Parties shall take all feas-

ible measures to ensure protection and care of children who are affected by an
armed conflict.

Article 39

States Parties shall take all appropriate measures to promote physical and psycho-
logical recovery and social reintegration of a child victim of: any form of neglect,
exploitation, or abuse; torture or any other form of cruel, inhuman or degrading
treatment or punishment; or armed conflicts. Such recovery and reintegration shall

take place in an environment which fosters the health, self-respect and dignity of
the child.

Article 40

1. States Parties recognize the right of every child alleged as, accused of, or recog-
nized as having infringed the penal law to be treated in a manner consistent with
the promotion of the child’s sense of dignity and worth, which reinforces the
child’s respect for the human rights and fundamental freedoms of others and
which takes into account the child’s age and the desirability of promoting the
child’s reintegration and the child’s assuming a constructive role in society.

2. To this end, and having regard to the relevant provisions of international
instruments, States Parties shall, in particular, ensure that:

(a) No child shall be alleged as, be accused of, or recognized as having infringed
the penal law by reason of acts or omissions that were not prohibited by
national or international law at the time they were committed,;

(6) Every child alleged as or accused of having infringed the penal law has at
least the following guarantees:
(i) To be presumed innocent until proven guilty according to law;
(i) To be informed promptly and directly of the charges against him or
her, and, if appropriate, through his or her parents or legal guardians,

and to have legal or other appropriate assistance in the preparation and
presentation of his or her defence;
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(i) To have the matter determined without delay by a competent,
independent and impartial authority or judicial body in a fair hearing
according to law, in the presence of legal or other appropriate assist-
ance and, unless it is considered not to be in the best interest of the
child, in particular, taking into account his or her age or situation, his or
her parents or legal guardians;

(iv) Not to be compelled to give testimony or to confess guilt; to examine or
have examined adverse witnesses and to obtain the participation and
examination of witnesses on his or her behalf under conditions of
equality;

(v) If considered to have infringed the penal law, to have this decision and
any measures imposed in consequence thereof reviewed by a higher 1
competent, independent and impartial authority or judicial body
according to law;

(vi) To have the free assistance of an interpreter if the child cannot
understand or speak the language used; |

(vif) To have his or her privacy fully respected at all stages of the
proceedings.

3. States Parties shall seek to promote the establishment of laws, procedures,
authorities and institutions specifically applicable to children alleged as, accused of,
or recognized as having infringed the penal law, and, in particular:

(a) The establishment of a minimum age below which children shall be
presumed not to have the capacity to infringe the penal law;

(b) Whenever appropriate and desirable, measures for dealing with such
children without resorting to judicial proceedings, providing that human
rights and legal safeguards are fully respected.

4. A variety of dispositions, such as care, guidance and supervision orders; counsel-
ling; probation; foster care; education and vocational training programmes and
other alternatives to institutional care shall be available to ensure that children are
dealt with in a manner appropriate to their well-being and proportionate both to
their circumstances and the offence.

Article 41

Nothing in the present Convention shall affect any provisions which are more
conducive to the realization of the rights of the child and which may be contained
in:

(a) The law of a State party; or
(6) International law in force for that State.

PART 11
Article 42

States Parties undertake to make the principles and provisions of the Convention
widely known, by appropriate and active means, to adults and children alike.
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Article 43

1. For the purpose of examining the progress made by States Parties in achieving
the realization of the obligations undertaken in the present Convention, there shall
be established a Committee on the Rights of the Child, which shall carry out the
functions hereinafter provided.

2. The Committee shall consist of ten experts of high moral standing and recog-
nized competence in the field covered by this Convention. The members of the
Committee shall be elected by States Parties from among their nationals and
shall serve in their personal capacity, consideration being given to equitable
geographical distribution, as well as to the principal legal systems.

3. The members of the Committee shall be elected by secret ballot from a list of
persons nominated by States Parties. Fach State Party may nominate one person
from among its own nationals.

4. The initial election to the Committee shall be held no later than six months after
the date of the entry into force of the present Convention and thereafter every
second year. At least four months before the date of each election, the Secretary-
General of the United Nations shall address a letter to States Parties inviting them
to submit their nominations within two months. The Secretary-General shall
subsequently prepare a list in alphabetical order of all persons thus nominated,
indicating States Parties which have nominated them, and shall submit it to the
States Parties to the present Convention.

5. The elections shall be held at meetings of States Parties convened by the
Secretary-General at United Nations Headquarters. At those meetings, for which
two thirds of States Parties shall constitute a quorum, the persons elected to the
Committee shall be those who obtain the largest number of votes and an abso-
lute majority of the votes of the representatives of States Parties present and
voting

6. The members of the Committee shall be elected for a term of four years. They
shall be eligible for re-election if renominated. The term of five of the members
elected at the first election shall expire at the end of two years; immediately after
the first election, the names of these five members shall be chosen by lot by the
Chairman of the meeting.

7. If a member of the Committee dies or resigns or declares that for any other
cause he or she can no longer perform the duties of the Committee, the State
Party which nominated the member shall appoint another expert from among its
nationals to serve for the remainder of the term, subject to the approval of
the Committee.

8. The Committee shall establish its own rules of procedure.

9. The Committee shall elect its officers for a period of two years.

10. The meetings of the Committee shall normally be held at United Nations
Headquarters or at any other convenient place as determined by the Committee.
The Committee shall normally meet annually. The duration of the meetings of the
Committee shall be determined, and reviewed, if necessary, by a meeting of
the States Parties to the present Convention, subject to the approval of the General
Assembly.

11. The Secretary-General of the United Nations shall provide the necessary staff

pos
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and facilities for the effective performance of the functions of the Committe.
under the present Convention.

12. With the approval of the General Assembly, the members of the Committee
established under the present Convention shall receive emoluments from United
Nations resources on such terms and conditions as the Assembly may decide. 1

Article 44

1. States Parties undertake to submit to the Committee, through the Secretary-
General of the United Nations, reports on the measures they have adopted
which give effect to the rights recognized herein and on the progress made on the
enjoyment of those rights:

() Within two years of the entry into force of the Convention for the State
Party concerned;

(b) Thereafter every five years.

2. Reports made under the present article shall indicate factors and difficulties, if
any, affecting the degree of fulfilment of the obligations under the present Conven-
tion. Reports shall also contain sufficient information to provide the Committee
with a comprehensive understanding of the implementation of the Convention in
the country concerned. J
3. A State Party which has submitted a comprehensive initial report to the Com-

mittee need not, in its subsequent reports submitted in accordance with paragraph

1 (b) of the present article, repeat basic information previously provided.

4. The Committee may request from States Parties further information relevant to
the implementation of the Convention.

5. The Committee shall submit to the General Assembly, through the Economic
and Social Councll, every two years, reports on its activities.

6. States Parties shall make their reports widely available to the public in their own
countries.

Article 45

In order to foster the effective implementation of the Convention and to encourage
international co-operation in the field covered by the Convention:

{a) The specialized agencies, the United Nations Children’s Fund, and other
United Nations organs shall be entitled to be represented at the considera-
tion of the implementation of such provisions of the present Convention as
fall within the scope of their mandate. The Committee may invite the
specialized agencies, the United Nations Children’s Fund and other com-
petent bodies as it may consider appropriate to provide expert advice on the
implementation of the Convention in areas falling within the scope of their
respective mandates. The Committee may invite the specialized agencies,
the United Nations Children’s Fund, and other United Nations organs to
submit reports on the implementation of the Convention in areas falling
within the scope of their activities;

(6) The Committee shall transmit, as it may consider appropriate, to the spe-

cialized agencies, the United Nations Children’s Fund and other competent

bodies, any reports from States Parties that contain a request, or indicate a
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need, for technical advice or assistance, along with the Committee’s
observations and suggestions, if any, on these requests or indications;

(¢) The Committee may recommend to the General Assembly to request
the Secretary-General to undertake on its behalf studies on specific issues
relating to the rights of the child;

(d) The Committee may make suggestions and general recommendations
based on information received pursuant to Articles 44 and 45 of the present
Convention. Such suggestions and general recommendations shall be
transmitted to any State Party concerned and reported to the General
Assembly, together with comments, if any, from States Parties.

PART III

Article 46
The present Convention shall be open for signature by all States.

Article 47

The present Convention is subject to ratification. Instruments of ratification shall
be deposited with the Secretary-General of the United Nations.

Article 48

The present Convention shall remain open for accession by any State. The instru-
ments of accession shall be deposited with the Secretary-General of the United
Nations.

Article 49

1. The present Convention shall enter into force on the thirtieth day following the
date of deposit with the Secretary-General of the United Nations of the twentieth
instrument of ratification or accession.

2. For each State ratifying or acceding to the Convention after the deposit of the
twentieth instrument of ratification or accession, the Convention shall enter into
force on the thirtieth day after the deposit by such State of its instrument of
ratification or accession.

Article 50

1. Any State Party may propose an amendment and file it with the Secretary-
General of the United Nations. The Secretary-General shall thereupon communi-
cate the proposed amendment to States Parties, with a request that they indicate
whether they favour a conference of States Parties for the purpose of considering
and voting upon the proposals. In the event that, within four months from the date
of such communication, at least one third of the States Parties favour such a
conference, the Secretary-General shall convene the conference under the auspices
of the United Nations. Any amendment adopted by a majority of States Parties
present and voting at the conference shall be submitted to the General Assembly
for approval.
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2. An amendment adopted in accordance with paragraph 1 of the present article
shall enter into force when it has been approved by the General Assembly of the
United Nations and accepted by a two-thirds majority of States Parties.

3. When an amendment enters into force, it shall be binding on those States
Parties which have accepted it, other States Parties still being bound by the provi-
sions of the present Convention and any earlier amendments which they have

accepted.

Article 51

1. The Secretary-General of the United Nations shall receive and circulate to all
States the text of reservations made by States at the time of ratification or
accession.

2. A reservation incompatible with the object and purpose of the present Conven-

tion shall not be permitted.

3. Reservations may be withdrawn at any time by notification to that effect
addressed to the Secretary-General of the United Nations, who shall then inform
all States. Such notification shall take effect on the date on which it is received by

the Secretary-General

Article 52

A State Party may denounce the present Convention by written notification to the
Secretary-General of the United Nations. Denunciation becomes effective one
year after the date of receipt of the notification by the Secretary-General.

Article 53
The Secretary-General of the United Nations is designated as the depositary of
the present Convention.

Article 54
The original of the present Convention, of which the Arabic, Chinese, English,
Irench, Russian and Spanish texts are equally authentic, shall be deposited with
the Secretary-General of the United Nations.

In witness thereof the undersigned plenipotentiaries, being duly authorized thereto
by their respective governments, have signed the present Convention.
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36. OPTIONAL PROTOCOL TO THE CONVENTION ON
THE RIGHTS OF THE CHILD ON THE INVOLVEMEN']
OF CHILDREN IN ARMED CONFLICTS, 2000

Annexed to General Assembly Resolution 54/263, adopted without a vote on 25 May 2000.
The Protocol entered into force on 12 February 2002.

For background, see Gohn, 1., & Goodwin-Gill, G. S., Child Soldiers: The Role of Chaldren
in Armed Conflict (1994).

TEXT
The States Parties to the present Protocol,

Encouraged by the overwhelming support for the Convention on the Rights of
the Child, demonstrating the widespread commitment that exists to strive for the
promotion and protection of the rights of the child, ‘

Reaffirming that the rights of children require special protection, and calling for g
continuous improvement of the situation of children without distinction, as well as ‘
for their development and education in conditions of peace and security,

Disturbed by the harmful and widespread impact of armed conflict on children
and the long-term consequences it has for durable peace, security and
development,

Condemning the targeting of children in situations of armed conflict and direct
attacks on objects protected under international law, including places that generally
have a significant presence of children, such as schools and hospitals,

Noting the adoption of the Rome Statute of the International Criminal Court, in
particular, the inclusion therein as a war crime, of conscripting or enlisting children
under the age of 15 years or using them to participate actively in hostilities in both
international and non-international armed conflicts,

Considering therefore that to strengthen further the implementation of rights
recognized in the Convention on the Rights of the Child there is a need to increase
the protection of children from involvement in armed conflict,

Noting that Article 1 of the Convention on the Rights of the Child specifies that,
for the purposes of that Convention, a child means every human being below the
age of 18 years unless, under the law applicable to the child, majority is attained
earlier,

Convinced that an optional protocol to the Convention that raises the age of
possible recruitment of persons into armed forces and their participation in hos-
tilities will contribute effectively to the implementation of the principle that the
best interests of the child are to be a primary consideration in all actions concern-
ing children,

MNoting that the twenty-sixth International Conference of the Red Cross and Red
Crescent in December 1995 recommended, iter alia, that parties to conflict take

4 ,‘ every feasible step to ensure that children below the age of 18 years do not take part
9 in hostilities,
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Welcoming the unanimous adoption, in June 1999, of International Labour
Organization Convention No. 182 on the Prohibition and Immediate Action for
the Elimination of the Worst Forms of Child Labour, which prohibits, infter alia,
forced or compulsory recruitment of children for use in armed conflict,

Condemning with the gravest concern the recruitment, training and use within
and across national borders of children in hostilities by armed groups distinct from
the armed forces of a State, and recognizing the responsibility of those who
recruit, train and use children in this regard,

Recalling the obligation of each party to an armed conflict to abide by the
provisions of international humanitarian law,

Stressing that the present Protocol is without prejudice to the purposes and prin- i
ciples contained in the Charter of the United Nations, including Article 51, and
relevant norms of humanitarian law,

Bearing in mind that conditions of peace and security based on full respect of the
purposes and principles contained in the Charter and observance of applicable
human rights instruments are indispensable for the full protection of children, in
particular during armed conflicts and foreign occupation, :

Recogmizing the special needs of those children who are particularly vulnerable to !
recruitment or use in hostilities contrary to the present Protocol owing to their
economic or social status or gender,

Mindful of the necessity of taking into consideration the economic, social and
political root causes of the involvement of children in armed conflicts,

Conuinced of the need to strengthen international cooperation in the implemen-
tation of the present Protocol, as well as the physical and psychosocial rehabilita-
tion and social reintegration of children who are victims of armed conflict,

Encouraging the participation of the community and, in particular, children and
child victims in the dissemination of informational and educational programmes
concerning the implementation of the Protocol,

Have agreed as follows:

Article 1

States Parties shall take all feasible measures to ensure that members of their
armed forces who have not attained the age of 18 years do not take a direct part in
hostilities.

Article 2

States Parties shall ensure that persons who have not attained the age of 18 years
are not compulsorily recruited into their armed forces.

Article 3

1. States Parties shall raise the minimum age for the voluntary recruitment of
persons into their national armed forces from that set out in Article 38, paragraph
3, of the Convention on the Rights of the Child, taking account of the principles
contained in that article and recognizing that under the Convention persons under
the age of 18 years are entitled to special protection.

2. Each State Party shall deposit a binding declaration upon ratification of or
accession to the present Protocol that sets forth the minimum age at which it will
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permit voluntary recruitment into its national armed forces and a description of

the safeguards it has adopted to ensure that such recruitment is not forced or
coerced.

3. States Parties that permit voluntary recruitment into their national armed forces
under the age of 18 years shall maintain safeguards to ensure, as a minimum, that:

‘ (a) Such recruitment is genuinely voluntary;

(b) Such recruitment is carried out with the informed consent of the person’s
parents or legal guardians;

{¢) Such persons are fully informed of the duties involved in such military
service;

(d) Such persons provide reliable proof of age prior to acceptance into national
mulitary service.

4. Each State Party may strengthen its declaration at any time by notification to
that effect addressed to the Secretary-General of the United Nations, who shall
inform all States Parties. Such notification shall take effect on the date on which it is
received by the Secretary-General.

5. The requirement to raise the age in paragraph 1 of the present article does not ‘j
apply to schools operated by or under the control of the armed forces of the States !

Parties, in keeping with Articles 28 and 29 of the Convention on the Rights of the |
Child.

Article 4

1. Armed groups that are distinct from the armed forces of a State should not,
under any circumstances, recruit or use in hostilities persons under the age of 18 i
years. ‘
2. States Parties shall take all feasible measures to prevent such recruitment and

use, including the adoption of legal measures necessary to prohibit and criminalize 3
such practices. !

| 3. The application of the present article shall not affect the legal status of any |
party to an armed conflict.

Article 5 ‘M

Nothing in the present Protocol shall be construed as precluding provisions in
the law of a State Party or in international instruments and international humani-
tarian law that are more conducive to the realization of the rights of the child.

Article 6

1. Each State Party shall take all necessary legal, administrative and other meas-
ures to ensure the effective implementation and enforcement of the provisions of
the present Protocol within its jurisdiction.

2. States Parties undertake to make the principles and provisions of the present
Protocol widely known and promoted by appropriate means, to adults and children
alike.

3. States Parties shall take all feasible measures to ensure that persons within
their jurisdiction recruited or used in hostilities contrary to the present Protocol
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are demobilized or otherwise released from service. States Parties shau, when
necessary, accord to such persons all appropriate assistance for their physical and
psychological recovery and their social reintegration.

Article 7

i. States Parties shall cooperate in the implementation of the present Protocol,
including in the prevention of any activity contrary thereto and in the rehabilita-
tion and social reintegration of persons who are victims of acts contrary thereto,
including through technical cooperation and financial assistance. Such assistance
and cooperation will be undertaken in consultation with the States Parties
concerned and the relevant international organizations.

2. States Parties in a position to do so shall provide such assistance through existing
multilateral, bilateral or other programmes or, nter alia, through a voluntary fund
established in accordance with the rules of the General Assembly.

Article 8

1. Each State Party shall, within two years following the entry into force of the
present Protocol for that State Party, submit a report to the Commuttee on the
Rights of the Child providing comprehensive information on the measures it has
taken to implement the provisions of the Protocol, including the measures taken to
implement the provisions on participation and recruitment.

2. Tollowing the submission of the comprehensive report, each State Party shall
include in the reports it submits to the Committee on the Rights of the Child, in
accordance with Article 44 of the Convention, any further information with respect
to the implementation of the Protocol. Other States Parties to the Protocol shall
submit a report every five years.

3. The Committee on the Rights of the Child may request from States Parties
further information relevant to the implementation of the present Protocol.

Article 9

1. The present Protocol is open for signature by any State that is a party to the
Convention or has signed it.

2. The present Protocol is subject to ratification and is open to accession by any
State. Instruments of ratification or accession shall be deposited with the
Secretary-General of the United Nations.

3. The Secretary-General, in his capacity as depositary of the Convention and the
Protocol, shall inform all States Parties to the Convention and all States that have
signed the Convention of each instrument of declaration pursuant to Article 3.

Article 10

1. The present Protocol shall enter into force three months after the deposit of the
tenth instrument of ratification or accession.

2. For each State ratifying the present Protocol or acceding to it after its entry into
force, the Protocol shall enter into force one month after the date of the deposit of
its own instrument of ratification or accession.
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Article 11 . )

Any State Party may denounce the present Protocol at any time by written
g eation to the Secretary-General of the United Nations, who shall thereafter
POUﬁC the other States Parties to the Convention and all States that have signed
mt;ofcné avention. The denunciation shall take effect one year after the date of
‘receipt of the notification by the Secretary-General. If, however, on the expiry
r‘;‘that year the denouncing State Party is engaged in armed conflict, the denun-
ation shall not take effect before the end of the armed conflict.

5. Sucha denunciation shall not have the effect of releasing the State Party from its
‘obligations under the present Protocol in regard. to any act that occurs prior to Fhe
‘date on which the denunciation becomes effective. Nor shall such a den.unmatlon
prejudice in any way the continued consideration of any matter that is already
Under consideration by the Committee on the Rights of the Child prior to the date
on which the denunciation becomes effective.

- Article 12

1. Any State Party may propose an amendment and file it with the Secretary-
General of the United Nations. The Secretary-General shall thereupon communi-
cate the proposed amendment to States Parties with a request that they indicate
whether they favour a conference of States Parties for the purpose of considering
and voting upon the proposals. In the event that, within four months from the date
of such communication, at least one third of the States Parties favour such a
conference, the Secretary-General shall convene the conference under the auspices
of the United Nations. Any amendment adopted by a majority of States Parties
present and voting at the conference shall be submitted to the General Assembly of
the United Nations for approval.

2. An amendment adopted in accordance with paragraph 1 of the present article
shall enter into force when it has been approved by the General Assembly and
accepted by a two-thirds majority of States Parties.

3. When an amendment enters into force, it shall be binding on those States
Parties that have accepted it, other States Parties still being bound by the provisions
of the present Protocol and any earlier amendments they have accepted.

Article 13

1. The present Protocol, of which the Arabic, Chinese, English, French, Russian
and Spanish texts are equally authentic, shall be deposited in the archives of the
United Nations.

2. The Secretary-General of the United Nations shall transmit certified copies of

the present Protocol to all States Parties to the Convention and all States that have
signed the Convention.
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