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SPECIAL COURT FOR SIERRA LEONE

OFFICE OF THE PROSECUTOR
FREETOWN — SIERRA LEONE

THE PROSECUTOR

Against

MOININA FOFANA

CASE NO. SCSL -2003 - 11 -PT

PROSECUTION RESPONSE TO THE PRELIMINARY DEFENCE MOTION ON THE
LACK OF JURISDICTION: ILLEGAL DELEGATION OF POWERS BY THE UNITED
NATIONS

I. INTRODUCTION

1. The Prosecution files this response to the Defence preliminary motion entitled
“Preliminary Defence Motion on the Lack of Jurisdiction: Illegal Delegation of
Powers by the United Nations” (the “Preliminary Motion”), filed on behalf of
Moinina Fofana (the “Accused”) on 14 November 2003.!

2. The Preliminary Motion argues essentially that the Special Court lacks jurisdiction on
the grounds that the conclusion by the Secretary-General of the United Nations of the
Special Court Agreement was an unlawful exercise of the powers of the United

Nations.

3. For the reasons given below, the Preliminary Motion should be dismissed in its

entirety.

! Registry Page (“RP”) 1055-1073.
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IL. ARGUMENT
A. Capacity of the Special Court to review the lawfulness of its own creation.

4. The Prosecution does not deny the power of the Special Court to review the

lawfulness of its own creation.

B. Capacity of the United Nations to conclude a treaty on the establishment of an

international criminal court, here to conclude the Special Court Agreement, establishing

the Special Court for Sierra Leone.

5. The Defence argues that the responsibility for the maintenance of international peace

and security falls within the primary responsibility of the Security Council of the
United Nations, that the Special Court was established to give effect to the
responsibility of the Security Council for the maintenance of international peace and
security and that the conclusion by the Secretary-General of the Special Court
Agreement, in exercise of this responsibility, was an unlawful exercise of the powers
of the United Nations. The Defence makes two arguments in this regard. First, that
the United Nations through the Secretary-General does not have the power to
conclude a treaty on the establishment of an international criminal court, here the
Special Court Agreement establishing the Special Court for Sierra Leone. Secondly,
that the Security Council acted unlawfully in delegating its primary responsibility for
the maintenance of international peace and security to an international criminal court,
the Special Court, in relation to which the United Nations does not exercise direct

control. The Prosecution submits that both arguments lack merit.

6. The capacity of international organizations to enter into international treaties is well-
established.> In relation specifically to the United Nations, it has been evident for

decades that this organisation has such capacity.’

7. Tt is well established in United Nations practice that, pursuant to this provision of the
UN Charter, the Secretary-General “represents the UN in the negotiation and

conclusion of agreements with governments and other inter-governmental

2 See, e.g., the 1986 Vienna Convention on the Law of Treaties between States and International

Organizations or Between International Organizations.
} McNair, The Law of Treaties (1961), pp. 755-756; Reparation for Injuries Suffered in the Service of the
United Nations, Advisory Opinion 11 April 1949, I.C.J. Reports 1949, p. 239 (the Reparations case), at pp. 178-179.
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organisations. He directs the negotiation and conclusion of agreements, either at the

request of an organ of the UN, with the approval of the [General Assembly], or within

the framework of the implied powers of the [Secretary-General]”.* The Special Court
Agreement was clearly negotiated and concluded by the Secretary-General at the

request of the Security Council.’ For the reasons given below, it fell within the

powers of the Security Council to request the negotiation and conclusion of the

Special Court Agreement.

8. Article 1 of the UN Charter sets out four enumerated purposes of the United Nations.
The International Court of Justice has said that the first two of these purposes “may
be summarily described as pointing to the goal of international peace and security and
friendly relations”.® The Court has added that when the [United Nations]
Organization takes action which warrants the assertion that it was appropriate for the
fulfilment of one of the stated purposes of the United Nations the presumption is that

such action is not ultra vires the Organization.”

9. Article 24(1) of the UN Charter further provides that “In order to ensure prompt and
effective action by the United Nations, its Members confer on the Security Council
primary responsibility for the maintenance of international peace and security, and
agree that in carrying out its duties under this responsibility the Security Council acts
on their behalf”. This provision of the United Nations Charter may be invoked as the
direct basis for action of the United Nations.® The fact that the Security Council has
“primary responsibility” for the maintenance of international peace and security
means that it must have the widest possible discretion as to the kind of measures to be
taken. Article 24(2), which refers to the “specific powers granted to the Security
Council”, is not a provision setting out exhaustively the powers of the Security

Council. On the contrary, the reference to “specific powers” implies that the Security

4 B. Simma (ed.), The Charter of the United Nations: A Commentary (2*edn., 2002) (“Simma”), vol. I, p.
1216, margin no. 56.
i Security Council resolution 1315 (2000).

6 Certain Expenses of the United Nations, Advisory Opinion 20 July 1962, I.C.J. Reports 1962, p. 151 (the
Expenses case), at p. 168.
’ Ibid.

i Simma, p. 450, margin no. 14.
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Council has, in addition, “general powers”.’ Article 24(2) must be read as fulfilling
the function “of closing any gaps in the provision of powers for the [Security Council]
which might otherwise exist, considering the wide range of tasks to be undertaken” by

the Security Council."

10. Article 41 of the UN Charter, which is in Chapter VII, provides for the Security
Council to decide “what measures not involving the use of armed force are to be
employed to give effect to its decisions”. The establishment of an international
criminal tribunal is within the powers of the Security Council under Article 41."
There is no reason why the establishment of an international criminal tribunal should
not also be within the powers of the Security Council under Article 24(1). If the
Security Council has the power under Chapter VII of the Charter to create an
international criminal tribunal by coercive means without the consent of any State, a
fortiori it must be able to take the same action under Article 24 of the Charter when
the State affected has consented. In the case of the Special Court, that consent has
been provided through the conclusion by the Government of Sierra Leone of the

Special Court Agreement.

11. Under Article 7(2) of the United Nations Charter, the principal organs of the United
Nations (including the Security Council) have the power to establish subsidiary
organs. Subsidiary organs established by a principal organ under this provision may
be empowered to perform functions that the principal organ itself cannot perform."
Thus, although the United Nations Security Council is not a judicial organ, it has the
power, implied from its principal function of the maintenance of international peace

and security, to establish as a subsidiary organ an international criminal tribunal®

i Ibid.

10 Ibid., margin no. 10.

" Prosecutor v. Tadic, Decision on the Defence Motion for Interlocutory Appeal on Jurisdiction, Case No.
IT-94-1-AR72, Appeals Chamber, 2 October 1995 (the Tadic Jurisdiction Appeal), paras. 33-36.

12 Effect of Awards of Compensation Made by the United Nations Administrative Tribunal, Advisory Opinion
13 July 1954, L.C.J. Reports 1954, p. 47 (the Administrative Tribunal case); Application for Review of Judgement
No. 158 of the United Nations Administrative Tribunal, Advisory Opinion 12 July 1973, I.C.J. Reports 1973, p. 166;
Sarooshi, “The Legal Framework Governing United Nations Subsidiary Organs” (1996) 67 British Yearbook of
International Law 413 (“Sarooshi™), 425-426.

1 Tadic Judisdiction Appeal. The validity of the establishment of the ICTY and ICTR were impliedly
recognised by the International Court of Justice in Arrest Warrant of 11 April 2000 (Democratic Republic of the
Congo v. Belgium), Judgment (unreported, 14 February 2002) (the Yerodia case), p. 22, para. 61.
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which is an independent and judicial body, pronouncing final judgements that are not
subject to any form of external review, even by the principal organ which established
it. Although the ICTY and ICTR were established by the Security Council acting
under Chapter VII of the United Nations Charter (with the consequence that these
Tribunals are endowed with certain Chapter VII powers that are binding on all
States), the power to establish such a Tribunal is found more specifically in Article
24(1) of the Charter (in Chapter V)." It follows that Security Council could have
established such a Criminal Tribunal under Article 24, with the consent of the State

concerned.

12. The same principles must apply by analogy in relation to the treaty-making powers of
the United Nations. As the International Court of Justice has said, “The Charter does
not forbid the Security Council to act through instruments of its own choice: under
Article 29 it “may establish such subsidiary organs as it deems necessary for the
performance of its functions”; under Article 98 it may entrust “other functions” to the
Secretary-General.”'® The types of powers that may be conferred on a subsidiary
organ of the United Nations may thus instead be conferred on an entity external to the
United Nations itself.”” Another type of instrument through which the Security
Council must be able to act is an international organisation established by a treaty to

which the United Nations is a party.

13. In its resolution 1315 (2000), the Security Council determined that “the situation in
Sierra Leone continue[d] to constitute a threat to international peace and security in
the region”, that “a credible system of justice and accountability for the very serious
crimes committed [in Sierra Leone] would end impunity and would contribute to the
process of national reconciliation and to the restoration and maintenance of peace”

and that there was a “pressing need for international cooperation to assist in

1 Sarooshi, p. 454.

1 Sarooshi, p. 430.

Expenses case, p. 177.

For instance, “Under the command system operating during the Korean War, the U.S. Army was given
executive responsibility for carrying out U.S. military policy in Korea and for negotiating the truce agreement. ...
As Commanders in Chief, United Nations Command, they [the United States commanders] also controlled ground,
air, and naval forces contributed by some members of the United Nations for the prosecution of the war in Korea.”
(Hermes, United States Army in the Korean War (1992) (http://www.army.mil/cmh-pg/books/korea/truce/fm htm)).
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14.

15.

16.

strengthening the judicial system of Sierra Leone”. It is for the Security Council to
evaluate the appropriateness of the chosen measure and its effectiveness in achieving
its objective, the restoration of peace—the Security Council “enjoys wide
discretionary powers in this regard; and it could not have been otherwise, as such a
choice involves political evaluation of highly complex and dynamic situations”." It
was within the discretion of the Security Council to determine that the establishment
of the Special Court was an appropriate measure for addressing the threat to

international peace and security posed by the situation in Sierra Leone.

The Prosecution further submits that the delegation or transfer by the Security
Council of its responsibility to maintain international peace and security does not
denude the Security Council of the right to exercise that power or to control and/or

supervise the exercise of that power.

First, the fact that the Security Council has “primary responsibility” for the
maintenance of international peace and security (Article 24(1) of the Charter) does
not mean that it has exclusive responsibility in this respect. The establishment of
other organs or organisations with responsibilities in this field is not inconsistent with

the “primary” competence of the Security Council.

Secondly, the Security Council has not abandoned its primary responsibility for the
maintenance of international peace and security, including in Sierra Leone. Since its
Resolution 1315 (2000), the Security Council has been seized of the matter. The
Security Council has not delegated any of its substantive powers to the Special Court,
but rather, has created a new body exercising certain powers which the Security
Council itself is unable to exercise. (See paragraph 12 above.) The Special Court
thus does not detract from the powers of the Security Council, but rather,
complements them. In the very act of calling for the establishment of the Special
Court, the Security Council was exercising its functions under Article 24(1) of the

Charter.

18

Cf. Tadic Jurisdiction Appeal, para. 39 (stated with reference to Article 39 of the UN Charter).
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HI.CONCLUSION

17. The Court should therefore dismiss the Preliminary Motion in its entirety.
Freetown, 21 November 2003.

For the Prosecution,

e b / A
Desmond de Silva, QC

Deputy Prosecutor Luc Coté

W é gf Prosecutions
/ ~ Walter Marcus- A\Bdﬁ\l/Te\J'a/n-Cole
Seni pellate Counsel Appellate Counsel
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Organizations or Between International Organizations.



Treaties between States and International Organizations

International Law
Commission

VIENNA CONVENTION ON THE LAW OF TREATIES
BETWEEN STATES AND INTERNATIONAL ORGANIZATIONS
OR BETWEEN INTERNATIONAL ORGANIZATIONS

(21 March 1986)

The Parties to the present Convention,

Considering the fundamental role of treaties in the history of

international relations,

Recognizing the consensual nature of treaties and their

ever-increasing importance as a source of international law,

Noting that the principles of free consent and of good faith and the

pacta sunt servanda rule are universally recognized,

Affirming the importance of enhancing the process of codification and

progressive development of international law at a universal level,

Believing that the codification and progressive development of the

rules relating to treaties between States and international organizations

or between international organizations are means of enhancing legal order
in international relations and of serving the purposes of the United

Nations,

Having in mind the principles of international law embodied in the

Charter of the United Nations, such as the principles of the equal rights

http://www.un.org/law/ilc/texts/trbtstat.htm

Page 1 of 73
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and self-determination of peoples, of the sovereign equality and
independence of all States, of non-interference in the domestic affairs
of States, of the prohibition of the threat or use of force and of
universal respect for, and observance of, human rights and fundamental

freedoms for all,

Bearing in mind the provisions of the Vienna Convention on the Law of

Treaties of 1969,

Recognizing the relationship between the law of treaties between
States and the law of treaties between States and international

organizations or between international organizations,

Considering the importance of treaties between States and
international organizations or between international organizations as a
useful means of developing international relations and ensuring
conditions for peaceful cooperation among nations, whatever their

constitutional and social systems,

Having in mind the specific features of treaties to which
international organizations are parties as subjects of international law

distinct from States,

Noting that international organizations possess the capacity to
conclude treaties which is necessary for the exercise of their functions

and the fulfillment of their purposes,

Recognizing that the practice of international organizations in

http://www.un.org/law/ilc/texts/trbtstat.htm 11/21/2003
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concluding treaties with States or between themselves should be in

accordance with their constituent instruments,

Affirming that nothing in the present Convention should be
interpreted as affecting those relations between an international
organization and its members which are regulated by the rules of the

organization,

Affirming also that disputes (concerning treaties, like other
international disputes, should be settled, in conformity with the Charter
of the United Nations, by peaceful means and in conformity with the

principles of justice and international law,

Affirming also that the rules of customary international law will
continue to govern questions not regulated by the provisions of the

present Convention.

Have agreed as follows:

PARTI

INTRODUCTION

Article 1

Scope of the present Convention
The present Convention applies to:

(a) treaties between one or more States and one or more international

http://www.un.org/law/ilc/texts/trbtstat.htm 11/21/2003
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organizations, and

(b) treaties between international organizations.

Article 2

Use of terms

1. For the purposes of the present Convention:

(a) "treaty" means an international agreement governed by

international law and concluded in written form:

(i) between one or more States and one or more international

organizations; or

(i1) between international organizations,

whether that agreement is embodied in a single instrument or in two or

more related instruments and whatever its particular designation;

(b) "ratification" means the international act so named whereby a

State establishes on the international plane its consent to be bound by a

treaty,

(b bis) "act of formal confirmation" means an international act
corresponding to that of ratification by a State, whereby an
international organization establishes on the international plane its

consent to be bound by a treaty;

(b ter) "acceptance", "approval" and "accession" mean in each case the

http://www.un.org/law/ilc/texts/trbtstat.htm

Page 4 of 73
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international act so named whereby a State or an international
organization establishes on the international plane its consent to be

bound by a treaty;

(c) "full powers" means a document emanating from the competent
authority of a State or from the competent organ of an international
organization designating a person or persons to represent the State or
the organization for negotiating, adopting or authenticating the text of
a treaty, for expressing the consent of the State or of the organization
to be bound by a treaty, or for accomplishing any other act with respect

to a treaty,

(d) "reservation" means a unilateral statement, however phrased or
named, made by a State or by an international organization when signing,
ratifying, formally confirming, accepting, approving or acceding to a
treaty, whereby it purports to exclude or to modify the legal effect of
certain provisions of the treaty in their application to that State or to

that organization;

(e) "negotiating State" and "negotiating organization" mean

respectively:

(1) a State, or

(ii) an international organization,

which took part in the drawing up and adoption of the text of the treaty;

(f) "contracting State" and "contracting organization" mean

http://www.un.org/law/ilc/texts/trbtstat.htm

Page 5 of 73
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respectively:

(i) a State, or

(ii) an international organization,

which has consented to be bound by the treaty, whether or not the treaty

has entered into force;

(g) "party" means a State or an international organization which has

consented to be bound by the treaty and for which the treaty is in force;

(h) "third State" and "third organization" mean respectively:

(1) a State, or

(ii) an international organization,

not a party to the treaty;

(i) "international organization" means an intergovernmental

organization;

(j) "rules of the organization" means, in particular, the constituent
instruments, decisions and resolutions adopted in accordance with them,

and established practice of the organization.

2. The provisions of paragraph 1 regarding the use of terms in the
present Convention are without prejudice to the use of those terms or to
the meanings which may be given to them in the internal law of any State

or in the rules of any international organization.

http://www.un.org/law/ilc/texts/trbtstat.htm
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Article 3

International agreements not within the scope

of the present Convention

The fact that the present Convention does not apply:

(1) to international agreements to which one or more States, one
or more international organizations and one or more subjects
of international law other than States or organizations are

parties;

(ii) to international agreements to which one or more
international organizations and one or more subjects of
international law other than States or organizations are

parties;

(111) to international agreements not in written form between one
or more States and one or more international organizations,

or between international organizations; or

(iv) to international agreements between subjects of international

law other than States or international organizations;

shall not affect:

(a) the legal force of such agreements;

(b) the application to them of any of the rules set forth in the

present Convention to which they would be subject under international law

http://www.un.org/law/ilc/texts/trbtstat.htm
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independently of the Convention,;

(c) the application of the Convention to the relations between States
and international organizations or to the relations of organizations as
between themselves, when those relations are governed by international

agreements to which other subjects of international law are also parties.

Article 4

Non-retroactivity of the present Convention

Without prejudice to the application of any rules set forth in the

present Convention to which treaties between one or more States and one
or more international organizations or between international
organizations would be subject under international law independently of
the Convention, the Convention applies only to such treaties concluded
after the entry into force of the present Convention with regard to those

States and those organizations.

Article 5

Treaties constituting international organizations and

treaties adopted within an international organization

The present Convention applies to any treaty between one or more
States and one or more international organizations which is the
constituent instrument of an international organization and to any treaty

adopted within an international organization, without prejudice to any

http://www.un.org/law/ilc/texts/trbtstat.htm
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relevant rules of the organization.

PART 11

CONCLUSION AND ENTRY INTO FORCE OF TREATIES

SECTION 1. CONCLUSION OF TREATIES

Article 6

Capacity of international organizations to conclude treaties

The capacity of an international organization to conclude treaties is

governed by the rules of that organization.

Article 7

Full powers

1. A person is considered as representing a State for the purpose of
adopting or authenticating the text of a treaty or for the purpose of

expressing the consent of the State to be bound by a treaty if:

(a) that person produces appropriate full powers; or

(b) it appears from practice or from other circumstances that it was

the intention of the States and international organizations concerned to

consider that person as representing the State for such purposes without

having to produce full powers.

2. In virtue of their functions and without having to produce full

http://www.un.org/law/ilc/texts/trbtstat.htm
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powers, the following are considered as representing their State: %ﬁ

(a) Heads of State, Heads of Government and Ministers for Foreign
Affairs, for the purpose of performing all acts relating to the
conclusion of a treaty between one or more States and one or more

international organizations;

(b) representatives accredited by States to an international
conference, for the purpose of adopting the text of a treaty between

States and international organizations;

(¢) representatives accredited by States to an international
organization or one of its organs, for the purpose of adopting the text

of a treaty in that organization or organ;

(d) heads of permanent missions to an international organization, for
the purpose of adopting the text of a treaty between the accrediting

States and that organization.

3. A person is considered as representing an international organization
for the purpose of adopting or authenticating the text of a treaty, or

expressing the consent of that organization to be bound by a treaty if:
(a) that person produces appropriate full powers; or

(b) it appears from the circumstances that it was the intention of the
States and international organizations concerned to consider that person

as representing the organization for such purposes, in accordance with

http://www.un.org/law/ilc/texts/trbtstat.htm 11/21/2003
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the rules of the organization, without having to produce full powers.
Article 8
Subsequent confirmation of an act performed without authorization

An act relating to the conclusion of a treaty performed by a person
who cannot be considered under article 7 as authorized to represent a
State or an international organization for that purpose is without legal

effect unless afterwards confirmed by that State or that organization.
Article 9
Adoption of the text

1. The adoption of the text of a treaty takes place by the consent of
all the states and international organizations or, as the case may be,
all the organizations participating in its drawing up except as provided

in paragraph 2.

2. The adoption of the text of a treaty at an international conference
takes place in accordance with the procedure agreed upon by the
participants in that conference. If, however, no agreement is reached on
any such procedure, the adoption of the text shall take place by the vote
of two-thirds of the participants present and voting unless by the same

majority they shall decide to apply a different rule.
Article 10

Authentication of the text

http://www.un.org/law/ilc/texts/trbtstat.htm 11/21/2003
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1. The text of a treaty between one or more States and one or more

international organizations is established as authentic and definitive:

(a) by such procedure as may be provided for in the text or agreed

upon by the States and organizations participating in its drawing up; or

(b) failing such procedure, by the signature, signature ad referendum
or initialling by the representatives of those States and those
organizations of the text of the treaty or of the Final Act of a

conference incorporating the text.

2. The text of a treaty between international organizations is

established as authentic and definitive:

(a) by such procedure as may be provided for in the text or agreed

upon by the organizations participating in its drawing up; or

(b) failing such procedure, by the signature, signature ad referendum
or initialling by the representatives of those organizations of the text

of the treaty or of the Final Act of a conference incorporating the text.

Article 11

Means of expressing consent to be bound by a treaty

1. The consent of a State to be bound by a treaty may be expressed by
signature, exchange of instruments constituting a treaty, ratification,

acceptance, approval or accession, or by any other means if so agreed.

http://www.un.org/law/ilc/texts/trbtstat.htm
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2. The consent of an international organization to be bound by a treaty
may be expressed by signature, exchange of instruments constituting a
treaty, act of formal confirmation, acceptance, approval or accession, or

by any other means if so agreed.

Article 12

Consent to be bound by a treaty expressed by signature

1. The consent of a State or of an international organization to be
bound by a treaty is expressed by the signature of the representative of

that State or of that organization when:

(a) the treaty provides that signature shall have that effect;

(b) it is otherwise established that the negotiating States and
negotiating organizations or, as the case any be, the negotiating

organizations were agreed that signature should have that effect; or

(c) the intention of the State or organization to give that effect to
the signature appears from the full powers of its representative or was

expressed during the negotiation.

2. For the purposes of paragraph 1:

(2) the initialling of a text constitutes a signature of the treaty
when it is established that the negotiating States and negotiating
organizations or, as the case may be, the negotiating organizations so

agreed;

http://www .un.org/law/ilc/texts/trbtstat. htm
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(b) the signature ad referendum of a treaty by the representative of a
State or an international organization, if confirmed by his State or

organization, constitutes a full signature of the treaty.

Article 13

Consent to be bound by a treaty expressed

by an exchange of instruments constituting a treaty

The consent of States or of international organizations to be bound by

a treaty constituted by instruments exchanged between them is expressed

by that exchange when:

(a) the instruments provide that their exchange shall have that effect;

or

(b) it is otherwise established that those States and those
organizations or, as the case may be, those organizations were agreed

that the exchange of instruments should have that effect.

Article 14

Consent to be bound by a treaty expressed by ratification,

act of formal confirmation, acceptance or approval

1. The consent of a State to be bound by at treaty is expressed by

ratification when,

(a) the treaty provides for such consent to be expressed by means of

ratification;

http://www.un.org/law/ilc/texts/trbtstat.htm
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(b) it is otherwise established that the negotiating States and
negotiating organizations were agreed that ratification should be

required;

(c) the representative of the State has signed the treaty subject to

ratification; or

(d) the intention of the State to sign the treaty subject to
ratification appears from the full powers of its representative or was

expressed during the negotiation.

2. The consent of an international organization to be bound by a treaty

is expressed by an act of formal confirmation when:

(a) the treaty provides for such consent to be expressed by means of

an act of formal confirmation,

(b) it is otherwise established that the negotiating States and
negotiating organizations or, as the case may be, the negotiating
organizations were agreed that an act of formal confirmation should be

required;

(c) the representative of the organization has signed the treaty

subject to an act of formal confirmation; or

(d) the intention of the organization to sign the treaty subject to an

act of formal confirmation appears from the full powers of its
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representative or was expressed during the negotiation. c'f’) f C() }

3. The consent of a State or of an international organization to be
bound by a treaty is expressed by acceptance or approval under conditions
similar to those which apply to ratification or, as the case may be, to

an act of formal confirmation.
Article 15
Consent to be bound by a treaty expressed by accession

The consent of a State or of an international organization to be bound

by a treaty is expressed by accession when:

(a) the treaty provides that such consent may be expressed by that

State or that organization by means of accession;

(b) it is otherwise established that the negotiating States and
negotiating organizations or, as the case amy be, the negotiating
organizations were agreed that such consent may be expressed by that

State or that organization by means of accession; or

(c) all the parties have subsequently agreed that such consent may be

expressed by that State or that organization by means of accession.
Article 16

Exchange or deposit of instruments of ratification,

formal confirmation, acceptance, approval or accession
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1. Unless the treaty otherwise provides, instruments of ratification,
instruments relating to an act of formal confirmation or instruments of
acceptance, approval or accession establish the consent of a State or of
an international organization to be bound by treaty between one or more

States and one or more international organizations upon:

(a) their exchange between the contracting States and contracting

organizations;

(b) their deposit with the depositary; or

(c) their notification to the contracting States and to the

contracting organizations or to the depositary, if so agreed.

2. Unless the treaty otherwise provides, instruments relating to an act
of formal confirmation or instruments of acceptance, approval or
accession establish the consent of an international organization to be

bound by a treaty between international organizations upon:

(a) their exchange between the contracting organizations;

(b) their deposit with the depositary; or

(c) their notification to the contracting organizations or to the

depositary, if so agreed.

Article 17

Consent to be bound by part of a treaty

and choice of differing provisions
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1. Without prejudice to articles 19 to 23, the consent of a State or of
an international organization to be bound by part of a treaty is
effective only if the treaty so permits, or if the contracting States and
contracting organizations or, as the case may be, the contracting

organizations so agree.

2. The consent of a State or of an international organization to be

bound by a treaty which permits a choice between differing provisions is

effective only if it is made clear to which of the provisions the consent

relates.

Article 18

Obligation not to defeat the object

and purpose of a treaty prior to its entry into force

A State or an international organization is obliged to refrain from

acts which would defeat the object and purpose of a treaty when:

(a) that State or that organization has signed the treaty or has
exchanged instruments constituting the treaty subject to ratification,
act of formal confirmation, acceptance or approval, until that State or
that organization shall have made its intention clear not to become a

party to the treaty; or

(b) that State or that organization has expressed its consent to be

bound by the treaty, pending the entry into force of the treaty and

http://www .un.org/law/ilc/texts/trbtstat.htm

Page 18 of 73

PEE

11/21/2003



Treaties between States and International Organizations

provided that such entry into force is not unduly delayed.

SECTION 2.

RESERVATIONS

Article 19

Formulation of reservations

A State or an international organization may, when signing, ratifying,
formally confirming, accepting, approving or acceding to a treaty,

formulate a reservation unless:

(a) the reservation is prohibited by the treaty;

(b) the treaty provides that only specified reservations, which do not

include the reservation in question, may be made; or

(c) in cases not falling under sub-paragraphs (a) and (b), the

reservation is incompatible with the object and purpose of the treaty.

Article 20

Acceptance of and objection to reservations

1. A reservation expressly authorized by a treaty does not require any
subsequent acceptance by the contracting States and contracting
organizations or, as the case may be, by the contracting organizations

unless the treaty so provides.
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2. When it appears from the limited number of the negotiating States and
negotiating organizations or, as the case may be, of the negotiating
organizations and the object and purpose of a treaty that the application
of the treaty in its entirety between all the parties is an essential
condition of the consent of each one to be bound by the treaty, a

reservation requires acceptance by all the parties.

3. When a treaty is a constituent instrument of an international
organization and unless it otherwise provides, a reservation requires the

acceptance of the competent organ of that organization.

4. In cases not falling under the preceding paragraphs and unless the

treaty otherwise provides:

(a) acceptance of a reservation by a contracting State or by a
contracting organization constitutes the reserving State or international
organization a party to the treaty in relation to the accepting State or
organization if or when the treaty is in force for the reserving State or

organization and for the accepting State or organization;

(b) an objection by a contracting State or by a contracting
organization to a reservation does not preclude the entry into force of
the treaty as between the objecting State or international organization
and the reserving State or organization unless a contrary intention is

definitely expressed by the objecting State or organization;

(c) an act expressing the consent of a State or of an international
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organization to be bound by the treaty and containing a reservation is /l\af C
effective as soon as at least one contracting State or one contracting

organization has accepted the reservation.

5. For the purposes of paragraphs 2 and 4 and unless the treaty
otherwise provides, a reservation is considered to have been accepted by
a State or an international organization if it shall have raised no
objection to the reservation by the end of a period of twelve months
after it was notified of the reservation or by the date on which it

expressed its consent to be bound by the treaty, whichever is later.
Article 21
Legal effects of reservations and of objections to reservations

1. A reservation established with regard to another party in accordance

with articles 19, 20 and 23:

(a) modifies for the reserving State or international organization in
its relations with that other party the provisions of the treaty to which

the reservation relates to the extent of the reservation; and

(b) modifies those provisions to the same extent for that other party

in its relations with the reserving State or international organization.

2. The reservation does not modify the provisions of the treaty for the

other parties to the treaty inter se.

3. When a State or an international organization objecting to a
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reservation has not opposed the entry into force of the treaty between 7( Cj 7
itself and the reserving State or organization, the provisions to which

the reservation relates do not apply as between the reserving State or

organization and the objecting State or organization to the extent of the

reservation.
Article 22
Withdrawal of reservations and of objections to reservations

1. Unless the treaty otherwise provides, a reservation may be withdrawn
at any time and the consent of a State or of an international
organization which has accepted the reservation is not required for its

withdrawal.

2. Unless the treaty otherwise provides, an objection to a reservation

may be withdrawn at any time.

3. Unless the treaty otherwise provides, or it is otherwise agreed:
(a) the withdrawal of a reservation becomes operative in relation to a
contracting State or a contracting organization only when notice of it

has been received by that State or that organization;

(b) the withdrawal of an objection to a reservation becomes operative
only when notice of it has been received by the State or international

organization which formulated the reservation.

Article 23
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1. A reservation, an express acceptance of a reservation and an

objection to a reservation must be formulated in writing and communicated
to the contracting States and contracting organizations and other States

and international organizations entitled to become parties to the treaty.

2. If formulated when signing the treaty subject to ratification, act of
formal confirmation, acceptance or approval, a reservation must be
formally confirmed by the reserving State or international organization
when expressing its consent to be bound by the treaty. In such a case the
reservation shall be considered as having been made on the date of its

confirmation.

3. An express acceptance of, or an objection to, a reservation made
previously to confirmation of the reservation does not itself require

confirmation.

4. The withdrawal of a reservation or of an objection to a reservation

must be formulated in writing.

SECTION 3.

ENTRY INTO FORCE AND PROVISIONAL APPLICATION OF TREATIES
Article 24

Entry into force

1. A treaty enters into force in such manner and upon such date as it
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may provide or as the negotiating States and negotiating organizations

or, as the case may be, the negotiating organizations may agree.

2. Failing any such provision or agreement, a treaty enters into force
as soon as consent to be bound by the treaty has been established for all

the negotiating States and negotiating organizations or, as the case may

be, all the negotiating organizations.

3. When the consent of a State or of an international organization to be
bound by a treaty is established on a date after the treaty has come into
force, the treaty enters into force for that State or that organization

on that date, unless the treaty otherwise provides.

4. The provisions of a treaty regulating the authentication of its text,
the establishment of consent to be bound by the treaty, the manner or
date of its entry into force, reservations, the functions of the
depositary and other matters arising necessarily before the entry into

force of the treaty apply from the time of the adoption of its text.

Article 25

Provisional application

1. A treaty or a part of a treaty is applied provisionally pending its

entry into force if:

(a) the treaty itself so provides; or

(b) the negotiating States and negotiating organizations or, as the
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case may be, the negotiating organizations have in some other manner so 17/L C

agreed.

2. Unless the treaty otherwise provides or the negotiating States and
negotiating organizations or, as the case may be, the negotiating
organizations have otherwise agreed, the provisional application of a
treaty or a part of a treaty with respect to a State or an international
organization shall be terminated if that State or that organization
notifies the States and organizations with regard to which the treaty is
being applied provisionally of its intention not to become a party to the

treaty.

PART III

OBSERVANCE, APPLICATION AND INTERPRETATION OF TREATIES
SECTION 1.

OBSERVANCE OF TREATIES

Article 26

Pacta sunt servanda

Every treaty in force is binding upon the parties to it and must be

performed by them in good faith.
Article 27

Internal law of States, rules of international organizations
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and observance of treaties

1. A State party to a treaty may not invoke the provisions of its

internal law as justification for its failure to perform the treaty.

2. An international organization party to a treaty may not invoke the
rules of the organization as justification for its failure to perform the

treaty.

3. The rules contained in the preceding paragraphs are without prejudice

to article 46.

SECTION 2.

APPLICATION OF TREATIES

Article 28

Non-retroactivity of treaties

Unless a different intention appears from the treaty or is otherwise
established, its provisions do not bind a party in relation to any act or
fact which took place or any situation which ceased to exist before the

date of the entry into force of the treaty with respect to that party.

Article 29

Territorial scope of treaties

Unless a different intention appears from the treaty or is otherwise

established, a treaty between one or more States and one or more
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international organizations is binding upon each State party in respect

of its entire territory.

Article 30

Application of successive treaties

relating to the same subject-matter

1. The rights and obligations of States and international organizations
parties to successive treaties relating to the same subject-matter shall

be determined in accordance with the following paragraphs.

2. When a treaty specifies that it is subject to, or that it is not to
be considered as incompatible with, an earlier or later treaty, the

provisions of that other treaty prevail.

3. When all the parties to the earlier treaty are parties also to the
later treaty but the earlier treaty is not terminated or suspended in
operation under article 59, the earlier treaty applies only to the extent

that its provisions are compatible with those of the later treaty.

4. When the parties to the later treaty do not include all the parties

to the earlier one:

(a) as between two parties, each of which is a party to both treaties,

the same rule applies as in paragraph 3;

(b) as between at party to both treaties and a party to only one of

the treaties, the treaty to which both are parties governs their mutual
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rights and obligations.

5. Paragraph 4 is without prejudice to article 41, or to any question of
the termination or suspension of the operation of a treaty under article
60 or to any question of responsibility which may arise for a State or
for an international organization from the conclusion or application of a
treaty the provisions of which are incompatible with its obligations

towards a State or an organization under another treaty.

6. The preceding paragraphs are without prejudice to the fact that, in
the event of a conflict between obligations under the Charter of the
United Nations and obligations under a treaty, the obligations under the

Charter shall prevail.

SECTION 3.

INTERPRETATION OF TREATIES

Article 31

General rule of interpretation

1. A treaty shall be interpreted in good faith in accordance with the
ordinary meaning to be given to the terms of the treaty in their context

and in the light of its object and purpose.

2. The context for the purpose of the interpretation of a treaty shall

comprise, in addition to the text, including its preamble and annexes:

(a) any agreement relating to the treaty which was made between all
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the parties in connection with the conclusion of the treaty;

(b) any instrument which was made by one or more parties in connection
with the conclusion of the treaty and accepted by the other parties as an

instrument related to the treaty.
3. There shall be taken into account, together with the context:

(a) any subsequent agreement between the parties regarding the

interpretation of the treaty or the application of its provisions;

(b) any subsequent practice in the application of the treaty which

establishes the agreement of the parties regarding its interpretation;

(c) any relevant rules of international law applicable in the

relations between the parties.

4. A special meaning shall be given to a term if it is established that

the parties so intended.

Article 32
Supplementary means of interpretation

Recourse may be had to supplementary means of interpretation, including
the preparatory work of the treaty and the circumstances of its
conclusion, in order to confirm the meaning resulting from the
application of article 31, or to determine the meaning when the

interpretation according to article 31:
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(b) leads to a result which is manifestly absurd or unreasonable.

Article 33

Interpretation of treaties authenticated in two or more languages

1. When a treaty has been authenticated in two or more languages, the
text is equally authoritative in each language, unless the treaty
provides or the parties agree that, in case of divergence, a particular

text shall prevail.

2. A version of the treaty in a language other than one of those in
which the text was authenticated shall be considered an authentic text

only if the treaty so provides or the parties so agree.

3. The terms of a treaty are presumed to have the same meaning in each

authentic text.

4. Except where a particular text prevails in accordance with paragraph
1, when a comparison of the authentic texts discloses a difference of
meaning which the application of articles 31 and 32 does not remove, the
meaning which best reconciles the texts, having regard to the object and

purpose of the treaty, shall be adopted.
SECTION 4.

TREATIES AND THIRD STATES OR THIRD ORGANIZATIONS
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Article 34

General rule regarding third States and third organizations

A treaty does not create either obligations or rights for a third
State or a third organization without the consent of that State or that

organization.

Article 35

Treaties providing for obligations

for third States or third organizations

An obligation arises for a third State or a third organization from a

provision of a treaty if the parties to the treaty intend the provision

to be the means of establishing the obligation and the third State or the

third organization expressly accepts that obligation in writing.
Acceptance by the third organization of such an obligation shall be

governed by the rules of that organization.

Article 36

Treaties providing for rights for third States or third organizations

1. A right arises for a third State from a provision of a treaty if the
parties to the treaty intend the provision to accord that right either to

the third State, or to a group of States to which it belongs, or to all

States, and the third State assents thereto. Its assent shall be presumed

so long as the contrary is not indicated, unless the treaty otherwise
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2. A right arises for a third organization from a provision of a teaty

if the parties to the treaty intend the provision to accord that right
either to the third organization, or to a group of international
organizations to which it belongs, or to all organizations, and the third
organization assents thereto. Its assent shall be governed by the rules

of the organization.

3. A State or an international organization exercising a right in
accordance with paragraph 1 or 2 shall comply with the conditions for its
exercise provided for in the treaty or established in conformity with the

treaty.
Article 37

Revocation or modification of obligations or rights

of third States or third organizations

1. When an obligation has arisen for a third State or a third

organization in conformity with article 35, the obligation may be revoked
or modified only with the consent of the parties to the treaty and of the
third State or the third organization, unless it is established that they

had otherwise agreed.

2. When a right has arisen for a third State or a third organization in
conformity with article 36, the right may not be revoked or modified by

the parties if it is established that the right was intended not to be
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revocable or subject to modification without the consent of the third (7/1 v g

State or the third organization.

3. The consent of an international organization party to the treaty or
of a third organization, as provided for in the foregoing paragraphs,

shall be governed by the rules of that organization.

Article 38

Rules in a treaty becoming binding on third States

or third organizations through international custom

Nothing in articles 34 to 37 precludes a rule set forth in a treaty
from becoming binding upon a third State or a third organization as a

customary rule of international law, recognized as such.
PART IV

AMENDMENT AND MODIFICATION OF TREATIES
Article 39

General rule regarding the amendment of treaties

1. A treaty may be amended by agreement between the parties. The rules
laid down in Part II apply to such an agreement except in so far as the

treaty may otherwise provide.

2. The consent of an international organization to an agreement provided

for in paragraph 1 shall be governed by the rules of that organization.
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Article 40

Amendment of multilateral treaties

1. Unless the treaty otherwise provides, the amendment of multilateral

treaties shall be governed by the following paragraphs.

2. Any proposal to amend a multilateral treaty as between all the
parties must be notified to all the contracting States and all the
contracting organizations, each one of which shall have the right to take

part in:

(a) the decision as to the action to be taken in regard to such

proposal;

(b) the negotiation and conclusion of any agreement for the amendment

of the treaty.

3. Every State or international organization entitled to become a party
to the treaty shall also be entitled to become a party to the treaty as

amended.

4, The amending agreement does not bind any State or international
organization already a party to the treaty which does not become a party
to the amending agreement; article 30, paragraph 4(b), applies in

relation to such State or organization.

5. Any State or international organization which becomes a party to the

treaty after the entry into force of the amending agreement shall,
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failing an expression of a different intention by that State or that

organization:

(a) be considered as a party to the treaty as amended; and

(b) be considered as a party to the unamended treaty in relation to

any party to the treaty not bound by the amending agreement.

Article 41

Agreements to modify multilateral treaties

between certain of the parties only

1. Two or more of the parties to a multilateral treaty may conclude an

agreement to modify the treaty as between themselves alone if:

(a) the possibility of such a modification is provided for by the
treaty; or

(b) the modification in question is not prohibited by the treaty and:

(i) does not affect the enjoyment by the other parties of their
rights under the treaty or the performance of their

obligations;

(ii) does not relate to a provision, derogation from which is
incompatible with the effective execution of the object and

purpose of the treaty as a whole.

2. Unless in a case falling under paragraph 1 (a) the treaty otherwise

provides, the parties in question shall notify the other parties of their
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intention to conclude the agreement and of the modification to the treaty

for which it provides.

PART V

INVALIDITY, TERMINATION AND SUSPENSION

OF THE OPERATION OF TREATIES

SECTION 1. GENERAL PROVISIONS

Article 42

Validity and continuance in force of treaties

1. The validity of a treaty or of the consent of a State or an
international organization to be bound by a treaty may be impeached only

through the application of the present Convention.

2. The termination of a treaty, its denunciation or the withdrawal of a
party, may take place only as a result of the application of the
provisions of the treaty or of the present Convention. The same rule

applies to suspension of the operation of a treaty.

Article 43

Obligations imposed by international law independently of a treaty

The invalidity, termination or denunciation of a treaty, the
withdrawal of a party from it, or the suspension of its operation, as a

result of the application of the present Convention or of the provisions
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of the treaty, shall not in any way impair the duty of any State or of
any international organization to fulfil any obligation embodied in the
treaty to which that State or that organization would be subject under

international law independently of the treaty.
Article 44
Separability of treaty provisions

1. A right of a party, provided for in a treaty or arising under article
56, to denounce, withdraw from or suspend the operation of the treaty may
be exercised only with respect to the whole treaty unless the treaty

otherwise provides or the parties otherwise agree.

2. A ground for invalidating, terminating, withdrawing from or
suspending the operation of a treaty recognized in the present Convention
may be invoked only with respect to the whole treaty except as provided

in the following paragraphs or in article 60.

3. If the ground relates solely to particular clauses, it may be invoked

only with respect to those clauses where:

(a) the said clauses are separable from the remainder of the treaty

with regard to their application;

(b) it appears from the treaty or is otherwise established that
acceptance of those clauses was not an essential basis of the consent of

the other party or parties to be bound by the treaty as a whole; and
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(c) continued performance of the remainder of the treaty would not be

unjust.

4. In cases falling under articles 49 and 50, the State or international
organization entitled to invoke the fraud or corruption may do so with
respect either to the whole treaty or, subject to paragraph 3, to the

particular clauses alone.

5. In cases falling under articles 51, 52 and 53, no separation of the

provisions of the treaty is permitted.

Article 45

Loss of a right to invoke a ground for invalidating,

terminating, withdrawing from or suspending the operation of a treaty

1. A State may no longer invoke a ground for invalidating, terminating,
withdrawing from or suspending the operation of a treaty under articles

46 to 50 or articles 60 and 62 if, after becoming aware of the facts:

(a) it shall have expressly agreed that the treaty is valid or remains

in force or continues in operation, as the case may be; or

(b) it must by reason of its conduct be considered as having
acquiesced in the validity of the treaty or in its maintenance in force

or in operation, as the case may be.

2. An international organization may no longer invoke a ground for

invalidating, terminating, withdrawing from or suspending the operation
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of a treaty under articles 46 to 50 or articles 60 and 62 if, after

becoming aware of the facts:

(a) it shall have expressly agreed that the treaty is valid or remains

in force or continues in operation, as the case may be; or

(b) it must by reason of the conduct of the competent organ be

considered as having renounced the right to invoke that ground.

SECTION 2. INVALIDITY OF TREATIES

Article 46

Provisions of internal law of a State and rules of an international

organization regarding competence to conclude treaties

1. A State may not invoke the fact that its consent to be bound by a
treaty has been expressed in violation of a provision of its internal law
regarding competence to conclude treaties as invalidating its consent
unless that violation was manifest and concerned a rule of its internal

law of fundamental importance.

2. An international organization may not invoke the fact that its
consent to be bound by a treaty has been expressed in violation of the

rules of the organization regarding competence to conclude treaties as

invalidating its consent unless that violation was manifest and concerned

a rule of fundamental importance.

3. A violation is manifest if it would be objectively evident to any
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State or any international organization conducting itself in the matter @7/(5
in accordance with the normal practice of States and, where appropriate,

of international organizations and in good faith.

Article 47

Specific restrictions on authority to express the consent

of a State or an international organization

If the authority of a representative to express the consent of a State or
of an international organization to be bound by a particular treaty has
been made subject to a specific restriction, his omission to observe that
restriction may not be invoked as invalidating the consent expressed by
him unless the restriction was notified to the negotiating States and

negotiating organizations prior to his expressing such consent.
Article 48
Error

1. A State or an international organization may invoke an error in a
treaty as invalidating its consent to be bound by the treaty if the error
relates to a fact or situation which was assumed by that State or that
organization to exist at the time when the treaty was concluded and
formed an essential basis of the consent of that State or that

organization to be bound by the treaty.

2. Paragraph 1 shall not apply if the State or international
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organization in question contributed by its own conduct to the error or
if the circumstances were such as to put that State or that organization

on notice of a possible error.

3. An error relating only to the wording of the text of a treaty does

not affect its validity; article 80 then applies.

Article 49

Fraud

A State or an international organization induced to conclude a treaty
by the fraudulent conduct of a negotiating State or a negotiating
organization may invoke the fraud as invalidating its consent to be bound

by the treaty.

Article 50

Corruption of a representative of a State

or of an international organization

A State or an international organization the expression of whose

consent to be bound by a treaty has been procured through the corruption
of its representative directly or indirectly by a negotiating State or a
negotiating organization may invoke such corruption as invalidating its

consent to be bound by the treaty.

Article 51

Coercion of a representative of a State
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The expression by a State or an international organization of consent
to be bound by a treaty which has been procured by the coercion of the
representative of that State or that organization through acts or threats

directed against him shall be without any legal effect.
Article 52

Coercion of a State or of an international organization

by the threat or use of force

A treaty is void if its conclusion has been procured by the threat or
use of force in violation of the principles of international law embodied

in the Charter of the United Nations.

Article 53

Treaties conflicting with a peremptory norm

of general international law (jus cogens)

A treaty is void if; at the time of its conclusion, it conflicts with

a peremptory norm of general international law. For the purposes of the
present Convention, a peremptory norm of general international law is a
norm accepted and recognized by the international community of States as
a whole as a norm from which no derogation is permitted and which can be
modified only by a subsequent norm of general international law having

the same character.
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SECTION 3. 22

TERMINATION AND SUSPENSION OF

THE OPERATION OF TREATIES
Article 54

Termination of or withdrawal from a treaty under

its provisions or by consent of the parties

The termination of a treaty or the withdrawal of a party may take

place:
(a) in conformity with the provisions of the treaty; or

(b) at any time by consent of all the parties after consultation with

the contracting States and contracting organizations.
Article 55

Reduction of the parties to a multilateral treaty

below the number necessary for its entry into force

Unless the treaty otherwise provides, a multilateral treaty does not
terminate by reason only of the fact that the number of the parties falls

below the number necessary for its entry into force.
Article 56

Denunciation of or withdrawal from a treaty containing no provision

regarding termination, denunciation or withdrawal

http://www.un.org/law/ilc/texts/trbtstat.htm 11/21/2003



Treaties between States and International Organizations

1. A treaty which contains no provision regarding its termination and
which does not provide for denunciation or withdrawal is not subject to

denunciation or withdrawal unless:

(a) it is established that the parties intended to admit the

possibility of denunciation or withdrawal; or

(b) a right of denunciation or withdrawal may be implied by the nature

of the treaty.

2. A party shall give not less than twelve months' notice of its

intention to denounce or withdraw from a treaty under paragraph 1.

Article 57

Suspension of the operation of a treaty

under its provisions or by consent of the parties

The operation of a treaty in regard to all the parties or to a

particular party may be suspended:

(a) in conformity with the provisions of the treaty; or

(b) at any time by consent of all the parties after consultation with

the contracting States and contracting organizations.

Article 58

Suspension of the operation of a multilateral treaty by
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agreement between certain of the parties only

1. Two or more parties to a multilateral treaty may conclude an
agreement to suspend the operation of provisions of the treaty,

temporarily and as between themselves alone, if:

(a) the possibility of such a suspension is provided for by the

treaty; or
(b) the suspension in question is not prohibited by the treaty and:

(i) does not affect the enjoyment by the other parties of their
rights under the treaty or the performance of their

obligations;

(ii) is not incompatible with the object and purpose of the

treaty.

2. Unless in a case falling under paragraph 1(a) the treaty otherwise
provides, the parties in question shall notify the other parties of their
intention to conclude the agreement and of those provisions of the treaty

the operation of which they intend to suspend.
Article 59

Termination or suspension of the operation

of a treaty implied by conclusion of a later treaty

1. A treaty shall be considered as terminated if all the parties to it

conclude a later treaty relating to the same subject-matter and.:
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(a) it appears from the later treaty or is otherwise established that
the parties intended that the matter should be governed by that treaty;

or

(b) the provisions of the later treaty are so far incompatible with
those of the earlier one that the two treaties are not capable of being

applied at the same time.

2. The earlier treaty shall be considered as only suspended in operation
if it appears from the later treaty or is otherwise established that such

was the intention of the parties.

Article 60

Termination or suspension of the operation of a treaty

as a consequence of its breach

1. A material breach of a bilateral treaty by one of the parties
entitles the other to invoke the breach as a ground for terminating the

treaty or suspending its operation in whole or in part.

2. A material breach of a multilateral treaty by one of the parties

entitles:

(a) the other parties by unanimous agreement to suspend the operation

of the treaty in whole or in part or to terminate it either:

(i) in the relations between themselves and the defaulting State
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or international organization, or

(ii) as between all the parties;

(b) a party specially affected by the breach to invoke it as a ground
for suspending the operation of the treaty in whole or in part in the
relations between itself and the defaulting State or international

organization;

(c) any party other than the defaulting State or international
organization to invoke the breach as a ground for suspending the
operation of the treaty in whole or in part with respect to itself if the
treaty is of such a character that a material breach of its provisions by
one party radically changes the position of every party with respect to

the further performance of its obligations under the treaty.

3. A material breach of a treaty, for the purposes of this article,

consists in;

(a) a repudiation of the treaty not sanctioned by the present

Convention; or

(b) the violation of a provision essential to the accomplishment of

the object or purpose of the treaty.

4. The foregoing paragraphs are without prejudice to any provision in

the treaty applicable in the event of a breach.

5. Paragraphs 1 to 3 do not apply to provisions relating to the

http://www.un.org/law/ilc/texts/trbtstat.htm

Page 47 of 73

>

11/21/2003



Treaties between States and International Organizations Page 48 of 73

1775

protection of the human person contained in treaties of a humanitarian
character, in particular to provisions prohibiting any form of reprisals

against persons protected by such treaties.
Article 61
Supervening impossibility of performance

1. A party may invoke the impossibility of performing a treaty as a
ground for terminating or withdrawing from it if the impossibility
results from the permanent disappearance or destruction of an object
indispensable for the execution of the treaty. If the impossibility is
temporary, it may be invoked only as a ground for suspending the

operation of the treaty.

2. Impossibility of performance may not be invoked by a party as a

ground for terminating, withdrawing from or suspending the operation of a
treaty if the impossibility is the result of a breach by that party

either of an obligation under the treaty or of any other international

obligation owed to any other party to the treaty.
Article 62
Fundamental change of circumstances

1. A fundamental change of circumstances which has occurred with regard
to those existing at the time of the conclusion of a treaty, and which

was not foreseen by the parties, may not be invoked as a ground for
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terminating or withdrawing from the treaty unless: /2:27’1/Y

(a) the existence of those circumstances constituted an essential

basis of the consent of the parties to be bound by the treaty; and

(b) the effect of the change is radically to transform the extent of

obligations still to be performed under the treaty.

2. A fundamental change of circumstances may not be invoked as a ground
for terminating or withdrawing from a treaty between two or more States
and one or more international organizations if the treaty establishes a

boundary.

3. A fundamental change of circumstances may not be invoked as a ground
for terminating or withdrawing from a treaty if the fundamental change is
the result of a breach by the party invoking it either of an obligation

under the treaty or of any other international obligation owed to any

other party to the treaty.

4. Tf, under the foregoing paragraphs, a party may invoke a fundamental
change of circumstances as a ground for terminating or withdrawing from a
treaty it may also invoke the change as a ground for suspending the

operation of the treaty.
Article 63
Severance of diplomatic or consular relations

The severance of diplomatic or consular relations between States
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parties to a treaty between two or more States and one or more
international organizations does not affect the legal relations
established between those States by the treaty except in so far as the
existence of diplomatic or consular relations is indispensable for the

application of the treaty.

Article 64

Emergence of a new peremptory norm of

general international law (jus cogens)

If a new peremptory norm of general international law emerges, any
existing treaty which is in conflict with that norm becomes void and

terminates.

SECTION 4. PROCEDURE

Article 65

Procedure to be followed with respect to invalidity, termination,

withdrawal from or suspension of the operation of a treaty

1. A party which, under the provisions of the present Convention,
invokes either a defect in its consent to be bound by a treaty or a
ground for impeaching the validity of a treaty, terminating it,
withdrawing from it or suspending its operation, must notify the other

parties of its claim. The notification shall indicate the measure

proposed to be taken with respect to the treaty and the reasons therefor.
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2. If, after the expiry of a period which, except in cases of special
urgency, shall not be less than three months after the receipt of the
notification, no party has raised any objection, the party making the
notification may carry out in the manner provided in article 67 the

measure which it has proposed.

3. If, however, objection has been raised by any other party, the
parties shall seek a solution through the means indicated in Article 33

of the Charter of the United Nations.

4. The notification or objection made by an international organization

shall be governed by the rules of that organization.

5. Nothing in the foregoing paragraphs shall affect the rights or
obligations of the parties under any provisions in force binding the

parties with regard to the settlement of disputes.

6. Without prejudice to article 45, the fact that a State or an
international organization has not previously made the notification
prescribed in paragraph 1 shall not prevent it from making such
notification in answer to another party claiming performance of the

treaty or alleging its violation.
Article 66
Procedures for judicial settlement, arbitration and conciliation

1. If, under paragraph 3 of article 65, no solution has been reached
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within a period of twelve months following the date on which the
objection was raised, the procedures specified in the following

paragraphs shall be followed.

2. With respect to a dispute concerning the application or the

interpretation of article 53 or 64:

(a) if a State is a party to the dispute with one or more States, it
may, by a written application, submit the dispute to the International

Court of Justice for a decision;

(b) if a State is a party to the dispute to which one or more

international organizations are parties, the State may, through a Member
State of the United Nations if necessary, request the General Assembly or
the Security Council or, where appropriate, the competent organ of an
international organization which is a party to the dispute and is
authorized in accordance with Article 96 of the Charter of the United
Nations, to request an advisory opinion of the International Court of

Justice in accordance with article 65 of the Statute of the Court;

(c) if the United Nations or an international organization that is
authorized in accordance with Article 96 of the Charter of the United
Nations is a party to the dispute, it may request an advisory opinion of
the International Court of Justice in accordance with article 65 of the

Statute of the Court;

(d) if an international organization other than those referred to in

http://www.un.org/law/ilc/texts/trbtstat.htm

Page 52 of 73

ffﬁ/jr

11/21/2003



Treaties between States and International Organizations Page 53 of 73

2772

sub-paragraph (c) is a party to the dispute, it may, through a Member
State of the United Nations, follow the procedure specified in

sub-paragraph (b);

(e) the advisory opinion given pursuant to sub-paragraph (b), (c) or
(d) shall be accepted as decisive by all the parties to the dispute

concerned;

(f) if the request under sub-paragraph (b), (c) or (d) for an advisory
opinion of the Court is not granted, any one of the parties to the
dispute may, by written notification to the other party or parties,
submit it to arbitration in accordance with the provisions of the Annex

to the present Convention.

3. The provisions of paragraph 2 apply unless all the parties to a
dispute referred to in that paragraph by common consent agree to submit
the dispute to an arbitration procedure, including the one specified in

the Annex to the present Convention.

4. With respect to a dispute concerning the application or the
interpretation of any of the articles in Part V, other than articles 53

and 64, of the present Convention, any one of the parties to the dispute
may set in motion the conciliation procedure specified in the Annex to
the Convention by submitting a request to that effect to the

Secretary-General of the United Nations.

Article 67
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Instruments for declaring invalid, terminating, withdrawing from or

suspending the operation of a treaty

1. The notification provided for under article 65, paragraph 1 must be

made in writing.

2. Any act declaring invalid, terminating, withdrawing from or
suspending the operation of a treaty pursuant to the provisions of the
treaty or of paragraphs 2 or 3 of article 65 shall be carried out through

an instrument communicated to the other parties. If the instrument
emanating from a State is not signed by the Head of State, Head of
Government or Minister for Foreign Affairs, the representative of the
State communicating it may be called upon to produce full powers. If the
instrument emanates from an international organization, the

representative of the organization communicating it may be called upon to

produce full powers.

Article 68

Revocation of notifications and instruments provided

for in articles 65 and 67

A notification or instrument provided for in articles 65 or 67 may be

revoked at any time before it takes effect.

SECTION 5.

CONSEQUENCES OF THE INVALIDITY
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TERMINATION OR SUSPENSION OF THE OPERATION OF A TREATY

Article 69

Consequences of the invalidity of a treaty

1. A treaty the invalidity of which is established under the present

Convention is void. The provisions of a void treaty have no legal force.

2. If acts have nevertheless been performed in reliance on such a

treaty:

(a) each party may require any other party to establish as far as
possible in their mutual relations the position that would have existed

if the acts had not been performed;

(b) acts performed in good faith before the invalidity was invoked are

not rendered unlawful by reason only of the invalidity of the treaty.

3. In cases falling under articles 49, 50, 51 or 52, paragraph 2 does
not apply with respect to the party to which the fraud, the act of

corruption or the coercion is imputable.

4. In the case of the invalidity of the consent of a particular State or
a particular international organization to be bound by a multilateral
treaty, the foregoing rules apply in the relations between that State or

that organization and the parties to the treaty.

Article 70
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Consequences of the termination of a treaty

1. Unless the treaty otherwise provides or the parties otherwise agree,
the termination of a treaty under its provisions or in accordance with

the present Convention:

(a) releases the parties from any obligation further to perform the

treaty;

(b) does not affect any right, obligation or legal situation of the
parties created through the execution of the treaty prior to its

termination,.

2. If it State or an international organization denounces or withdraws
from a multilateral treaty, paragraph 1 applies in the relations between
that State or that organization and each of the other parties to the

treaty from the date when such denunciation or withdrawal takes effect.

Article 71

Consequences of the invalidity of a treaty which conflicts

with a peremptory norm of general international law

1. In the case of a treaty which is void under article 53 the parties

shall:

(a) eliminate as far as possible the consequences of any act performed
in reliance on any provision which conflicts with the peremptory norm of

general international law; and
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(b) bring their mutual relations into conformity with the peremptory

norm of general international law.

2. In the case of a treaty which becomes void and terminates under

article 64, the termination of the treaty:

(a) releases the parties from any obligation further to perform the

treaty;

(b) does not affect any right, obligation or legal situation of the

parties created through the execution of the treaty prior to its
termination; provided that those rights, obligations or situations may
thereafter be maintained only to the extent that their maintenance is not
in itself in conflict with the new peremptory norm of general

international law.

Article 72

Consequences of the suspension of the operation of a treaty

1. Unless the treaty otherwise provides or the parties otherwise agree,
the suspension of the operation of a treaty under its provisions or in

accordance with the present Convention:

(a) releases the parties between which the operation of the treaty is
suspended from the obligation to perform the treaty in their mutual

relations during the period of the suspension;

(b) does not otherwise affect the legal relations between the parties
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established by the treaty.

2. During the period of the suspension the parties shall refrain from

acts tending to obstruct the resumption of the operation of the treaty.

PART VI

MISCELLANEOUS PROVISIONS

Article 73

Relationship to the Vienna Convention on the Law of Treaties

As between States parties to the Vienna Convention on the Law of
Treaties of 1969, the relations of those States under a treaty between
two or more States and one or more international organizations shall be

governed by that Convention.

Article 74

Questions not prejudged by the present Convention

1. The provisions of the present Convention shall not prejudge any
question that may arise in regard to a treaty between one or more States
and one or more international organizations from a succession of States
or from the international responsibility of a State or from the outbreak

of hostilities between States.

2. The provisions of the present Convention shall not prejudge any

question that may arise in regard to a treaty from the international
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responsibility of an international organization, from the termination of
the existence of the organization or from the termination of

participation by a State in the membership of the organization.

3. The provisions of the present Convention shall not prejudge any
question that may arise in regard to the establishment of obligations and
rights for States members of an international organization under a treaty

to which that organization is a party.

Article 75

Diplomatic and consular relations and the conclusion of treaties

The severance or absence of diplomatic or consular relations between
two or more States does not prevent the conclusion of treaties between
two or more of those States and one or more international organizations.
The conclusion of such a treaty does not in itself affect the situation

in regard to diplomatic or consular relations.

Article 76

Case of an aggressor State

The provisions of the present Convention are without prejudice to any
obligation in relation to a treaty between one or more States and one or
more international organizations which may arise for an aggressor State
in consequence of measures taken in conformity with the Charter of the

United Nations with reference to that State's aggression.
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PART VII &

DEPOSITARIES, NOTIFICATIONS, CORRECTIONS AND REGISTRATION
Article 77
Depositaries of treaties

1. The designation of the depositary of a treaty may be made by the
negotiating States and negotiating organizations or, as the case may be,
the negotiating organizations, either in the treaty itself or in some

other manner. The depositary may be one or more States, an international

organization or the chief administrative officer of the organization.

2. The functions of the depositary of a treaty are international in
character and the depositary is under an obligation to act impartially in
their performance. In particular, the fact that a treaty has not entered
into force between certain of the parties or that a difference has
appeared between a State or an international organization and a
depositary with regard to the performance of the latter's functions shall

not affect that obligation.
Article 78
Functions of depositaries

1. The functions of a depositary, unless otherwise provided in the
treaty or agreed by the contracting States and contracting organizations

or, as the case may be, by the contracting organizations, comprise in
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(a) keeping custody of the original text of the treaty and of any full

powers delivered to the depositary;

(b) preparing certified copies of the original text and preparing any
further text of the treaty in such additional languages as may be
required by the treaty and transmitting them to the parties and to the
States and international orgaizations entitled to become parties to the

treaty;

(c) receiving any signatures to the treaty and receiving and keeping
custody of any instruments, notifications and communications relating to

it;

(d) examining whether the signature or any instrument, notification or
communication relating to the treaty is in due and proper form and, if
need be, bringing the matter to the attention of the State or

international organization in question;

(e) informing the parties and the States and international
organizations entitled to become parties to the treaty of acts,

notifications and communications relating to the treaty;

(f) informing the States and international organizations entitled to
become parties to the treaty when the number of signatures or of
instruments of ratification, instruments relating to an act of formal

confirmation, or of instruments of acceptance, approval or accession
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required for the entry into force of the treaty has been received or

deposited;

(g) registering the treaty with the Secretariat of the United Nations;

(h) performing the functions specified in other provisions of the

present Convention.

2. In the event of any difference appearing between a State or an
international organization and the depositary as to the performance of
the latter's functions, the depositary shall bring the question to the

attention of:

(a) the signatory States and organizations and the contracting States

and contracting organizations; or

(b) where appropriate, the competent organ of the international

organization concerned.

Article 79

Notifications and communications

Except as the treaty or the present Convention otherwise provide, any
notification or communication to be made by any State or any

international organization under the present Convention shall:

(a) if there is no depositary, be transmitted direct to the States and
organizations for which it is intended, or if there is a depositary, to

the latter;
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(b) be considered as having been nude by the State or organization in
question only upon its receipt by the State or organization to which it
was transmitted or, as the case may be, upon its receipt by the

depositary;

(c) if transmitted to a depositary, be considered as received by the
State or organization for which it was intended only when the latter
State or organization has been informed by the depositary in accordance

with article 78, paragraph 1(e).

Article 80

Correction of errors in texts or in certified copies of treaties

1. Where, after the authentication of the text of a treaty, the

signatory States and international organizations and the contracting
States and contracting organizations are agreed that it contains an
error, the error shall, unless those States and organizations decide upon

some other means of correction, be corrected:

(2) by having the appropriate correction made in the text and causing

the correction to be initialled by duly authorized representatives;

(b) by executing or exchanging an instrument or instruments setting

out the correction which it has been agreed to make; or

(c) by executing a corrected text of the whole treaty by the same
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2. Where the treaty is one for which there is a depositary, the latter
shall notify the signatory States and international organizations and the
contracting States and contracting organizations of the error and of the
proposal to correct it and shall specify an appropriate time-limit within
which objection to the proposed correction may be raised. If, on the

expiry of the time-limit:

(a) no objection has been raised, the depositary shall make and

initial the correction in the text and shall execute a procs-verbal of
the rectification of the text and communicate a copy of it to the parties
and to the States and organizations entitled to become parties to the

treaty,

(b) an objection has been raised, the depositary shall communicate the
objection to the signatory States and organizations and to the

contracting States and contracting organizations.

3. The rules in paragraphs 1 and 2 apply also where the text has been
authenticated in two or more languages and it appears that there is a
lack of concordance which the signatory States and international
organizations and the contracting States and contracting organizations

agree should be corrected.

4. The corrected text replaces the defective text ab initio, unless the

signatory States and international organizations and the contracting
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5. The correction of the text of a treaty that has been registered shall

be notified to the Secretariat of the United Nations.

6. Where an error is discovered in a certified copy of a treaty, the
depositary shall execute a procs-verbal specifying the rectification and
communicate a copy of it to the signatory States and international
organizations and to the contracting States and contracting

organizations.
Article 81
Registration and publication of treaties

1. Treaties shall, after their entry into force, be transmitted to the
Secretariat of the United Nations for registration or filing and

recording, as the case may be, and for publication.

2. The designation of a depositary shall constitute authorization for it
to perform the acts specified in the preceding paragraph.

PART VIII

FINAL PROVISIONS

Article 82

Signature

http://www.un.org/law/ilc/texts/trbtstat.htm 11/21/2003



Treaties between States and International Organizations Page 66 of 73

The present Convention shall be open for signature until 31 December /}7/[’k \
1986 at the Federal Ministry for Foreign Affairs of the Republic of
Austria, and subsequently, until 30 June 1987, at United Nations

Headquarters, New York by:
(a) all States;
(b) Namibia, represented by the United Nations Council for Namibia;,

(c) international organizations invited to participate in the United
Nations Conference on the Law of Treaties between States and

International Organizations or between International Organizations.
Article 83
Ratification or act of formal confirmation

The present Convention is subject to ratification by States and by
Namibia, represented by the United Nations Council for Namibia, and to
acts of formal confirmation by international organizations. The
instruments of ratification and those relating to acts of formal

confirmation shall be deposited with the Secretary-General of the United

Nations.
Article 84
Accession

1. The present Convention shall remain open for accession by any State,

by Namibia, represented by the United Nations Council for Namibia, and by
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any international organization which has the capacity to conclude

treaties.

2. An instrument of accession of an international organization shall

contain a declaration that it has the capacity to conclude treaties.

3. The instruments of accession shall be deposited with the

Secretary-General of the United Nations.

Article 85

Entry into force

1. The present Convention shall enter into force on the thirtieth day
following the date of deposit of the thirty-fifth instrument of
ratification or accession by States or by Namibia, represented by the

United Nations Council for Namibia.

2. For each State or for Namibia, represented by the United Nations
Council for Namibia, ratifying or acceding to the Convention after the
condition specified in paragraph 1 has been fulfilled, the Convention
shall enter into force on the thirtieth day after deposit by such State

or by Namibia of its instrument of ratification or accession.

3. For each international organization depositing an instrument relating
to an act of formal confirmation or an instrument of accession, the
Convention shall enter into force on the thirtieth day after such

deposit, or at the date the Convention enters into force pursuant to

http://www.un.org/law/ilc/texts/trbtstat.htm
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paragraph 1, whichever is later.

Article 86

Authentic texts

The original of the present Convention, of which the Arabic, Chinese,
English, French, Russian and Spanish texts are equally authentic, shall

be deposited with the Secretary-General of the United Nations.

IN WITNESS WHEREOF the undersigned Plenipotentiaries, being duly
authorized by their respective Governments, and duly authorized
representatives of the United Nations Council for Namibia and of

international organizations have signed the present Convention.

DONE at VIENNA this twenty-first day of March one thousand nine

hundred and eighty-six.

ANNEX

ARBITRATION AND CONCILIATION PROCEDURES

ESTABLISHED IN APPLICATION OF ARTICLE 66

[. ESTABLISHMENT OF THE ARBITRAL TRIBUNAL

OR CONCILIATION COMMISSION

1. A list consisting of qualified jurists, from which the parties to a
dispute may choose the persons who are to constitute an arbitral tribunal

or, as the case may be, a conciliation commission, shall be drawn up and

http://www.un.org/law/ilc/texts/trbtstat.htm
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maintained by the Secretary-General of the United Nations. To this end,
every State which is a Member of the United Nations and every party to
the present Convention shall be invited to nominate two persons, and the
names of the persons so nominated shall constitute the list, a copy of
which shall be transmitted to the President of the International Court of
Justice. The term of office of a person on the list, including that of

any person nominated to fill a casual vacancy, shall be five years and
may be renewed. A person whose term expires shall continue to fulfil any
function for which he shall have been chosen under the following

paragraphs.

2. When notification has been made under article 66, paragraph 2,
sub-paragraph (f), or agreement on the procedure in the present Annex has
been reached under paragraph 3, the dispute shall be brought before an
arbitral tribunal. When a request has been made to the Secretary-General
under article 66, paragraph 4, the Secretary-General shall bring the
dispute before a conciliation commission. Both the arbitral tribunal and

the conciliation commission shall be constituted as follows:

The States, international organizations or, as the case may be, the
States and organizations which constitute one of the parties to the

dispute shall appoint by common consent:

(a) one arbitrator or, as the case may be, one conciliator, who may or

may not be chosen from the list referred to in paragraph 1; and

(b) one arbitrator or, as the case may be, one conciliator, who shall

http://www.un.org/law/ilc/texts/trbtstat.htm
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be chosen from among those included in the list and shall not be of the ?}Lt S‘
nationality of any of the States or nominated by any of the organizations

which constitute that party to the dispute, provided that a dispute

between two international organizations is not considered by nationals of

one and the same State.

The States, international organizations or, as the case may be, the
States and organizations which constitute the other party to the dispute
shall appoint two arbitrators or, as the case may be, two conciliators,

in the same way. The four persons chosen by the parties shall be
appointed within sixty days following the date on which the other party
to the dispute receives notification under article 66, paragraph 2,
sub-paragraph (f), or on which the agreement on the procedure in the
present Annex under paragraph 3 is reached, or on which the

Secretary-General receives the request for conciliation.

The four persons so chosen shall, within sixty days following the
date of the last of their own appointments, appoint from the list a fifth

arbitrator or, as the case may be, conciliator, who shall be chairman.

If the appointment of the chairman, or any of the arbitrators or, as

the case may be, conciliators, has not been made within the period
prescribed above for such appointment, it shall be made by the
Secretary-General of the United Nations within sixty days following the
expiry of that period. The appointment of the chairman may be made by the

Secretary-General either from the list or from the membership of the

http://www.un.org/law/ilc/texts/trbtstat.htm 11/21/2003
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International Law Commission. Any of the periods within which
appointments must be made may be extended by agreement between the
parties to the dispute. If the United Nations is a party or is included

in one of the parties to the dispute, the Secretary-General shall

transmit the above-mentioned request to the President of the
International Court of Justice, who shall perform the functions conferred

upon the Secretary-General under this sub-paragraph.

Any vacancy shall be filled in the manner prescribed for the initial

appointment.

The appointment of arbitrators or conciliators by an international
organization provided for in paragraphs 1 and 2 shall be governed by the

rules of that organization.

II. FUNCTIONING OF THE ARBITRAL TRIBUNAL

3. Unless the parties to the dispute otherwise agree, the Arbitral
Tribunal shall decide its own procedure, assuring to each party to the

dispute a full opportunity to be heard and to present its case.

4. The Arbitral Tribunal, with the consent of the parties to the
dispute, may invite any interested State or international organization to

submit to it its views orally or in writing.

5. Decisions of the Arbitral Tribunal shall be adopted by a majority
vote of the members. In the event of an equality of votes, the vote of

the Chairman shall be decisive.

http://www.un.org/law/ilc/texts/trbtstat.htm
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6. When one of the parties to the dispute does not appear before the
Tribunal or fails to defend its case, the other party may request the

Tribunal to continue the proceedings and to make its award. Before making
its award, the Tribunal must satisfy itself not only that it has

jurisdiction over the dispute but also that the claim is well founded in

fact and law.

7. The award of the Arbitral Tribunal shall be confined to the
subject-matter of the dispute and state the reasons on which it is based.
Any member of the Tribunal may attach a separate or dissenting opinion to

the award.

8. The award shall be final and without appeal. It shall be complied

with by all parties to the dispute.

9. The Secretary-General shall provide the Tribunal with such assistance
and facilities as it may require. The expenses of the Tribunal shall be

borne by the United Nations.

III. FUNCTIONING OF THE CONCILIATION COMMISSION

10. The Conciliation Commission shall decide its own procedure. The
Commission, with the consent of the parties to the dispute, may invite
any party to the treaty to submit to it its views orally or in writing.
Decisions and recommendations of the Commission shall be made by a

majority vote of the five members.
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11. The Commission may draw the attention of the parties to the dispute

to any measures which might facilitate an amicable settlement.

12. The Commission shall hear the parties, examine the claims and
objections, and make proposals to the parties with a view to reaching an

amicable settlement of the dispute.

13. The Commission shall report within twelve months of its
constitution. Its report shall be deposited with the Secretary-General

and transmitted to the parties to the dispute. The report of the
Commission, including any conclusions stated therein regarding the facts
or questions of law, shall not be binding upon the parties and it shall
have no other character than that of recommendations submitted for the
consideration of the parties in order to facilitate an amicable

settlement of the dispute.

14. The Secretary-General shall provide the Commission with such
assistance and facilities as it may require. The expenses of the

Commission shall be borne by the United Nations.
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CONCLUSION

There is good reason to think that in the near future many more dis-
putes arising upon treaties will be referred to the decision of international
tribunals than has been the case in the past. My submission is that the task
of deciding these disputes will be made easier if we free ourselves from the
traditional notion that the instrument known as the treaty is governed by
a single set of rules, however inadequate, and sct ourselves to study the
greatly differing legal character of the several kinds of treaties and to
frame rules appropriate to the character of each kind. The few pieces of
evidence which I have brought together secem to me to justify this
submission.

TREATIES AND SOVEREIGNTY!
(1958)

SovEREIGNTY is so frequently mentioned in connection with treaties that
it has seemed to me that it might be useful to bring together the various
aspects of this association of ideas and treat them as a whole. Accordingly
I shall consider the matter under the following headings:

1. Treaty-making as an exercise of sovereign power;

2. The effect upon sovereignty of treaty obligations;

3. The extent to which a State by virtue of its sovereignty is entitled to
regulate a right exercisable upon its territory by another State in pursuance
of a treaty between them;

4. The question of the relevance of sovereignty in the interpretation of
treaties, that is, the so-called rule of restrictive interpretation.

1. TREATY-MAKING AS AN EXERCISE OF SOVEREIGN POWER

‘The Wimbledon? case will be more appropriately discussed later on in con-
nection with the plea that sovereignty affords a justification for refusing
to carry out a treaty obligation which limits the sovereign powers of a
State. The Permanent Court of International Justice in rejecting this
contention advanced by Germany remarked that

‘the right of entering into international engagements is an attribute of State

sovereignty.’

At first sight this statement might seem to be a platitude, but it was neces-

sary to point out the logical absurdity of the argument that an act done by

a State in the exercise of its sovereignty, namely, the conclusion of a treaty,

could be lawfully nullified by that State on the ground that the effect of the ' .

act was to limit its sovereignty. That was not only the effect but the N

object of the conclusion of the treaty. i
But when it is said that the capacity to make treaties is an attribute or

an exercise of State sovereignty, that does not mean that only fully sove-

reign States, or indeed only States, can possess that capacity. (Let us avoid

1 Extract from Symbolae Verxijl, présentées au Professeur J. H. W, Verzijl 4 I'occasion
de son 1.XX-iéme anniversaire, 1958, with some additional citations. ;
3 P.C.1.). Publications, Series A., No. 1, p. 25. ‘
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the use of the expression ‘treaty-making power’ because it is more con-
venient to reserve that expression for the purpose of indicating a particular
internal organ of a State that has the power to make treaties binding upon
the State.) Two cases must be considered:

(a) The making of treaties by (i) permanently neutralized States and
(ii) dependent States, and

(b) The making of treaties by international entities which are not
States at all,

(a) (i) Permanently neutralized States

These States are sovereign States and possess the treaty-making capacity,
though the fact of their neutralization restricts the kind of obligation
which they can contract. Thus it is significant that when Luxemburg was
permanently neutralized by the Treaty of May 11, 1867, Belgium (then
a permanently neutralized State) became a party to this Treaty only after
having secured her special position by means of Article 2, which runs as
follows:

‘Les Hautes Parties Contractantes s’engagent A respecter le principe de neutralité
stipulé par le présent Article.

Le principe est et demeure placé sous la sanction de la garantie collective
des Puissances signataires du présent Traité, A Pexception de la Belgique, gui
est elle-méme un Etat meutre*

Similarly when Switzerland, another permanently neutralized State,
joined the League of Nations in 1920, she was allowed to exclude any
obligation ‘to participate in a military action or to permit the passage
of foreign troops or the preparation of military enterprises upon her
territory’.

(a) (ii) Dependent States

These States, whether protected States or vassal States, are not fully
sovereign. The degree of dependence varies greatly. In some cases they
possess no treaty-making capacity and in others only a limited treaty-
making capacity. This question turns upon the circumstances in which,
and the instruments by which, the dependence came about.

Upon the question of the invalidity of treaties made by not fully
sovereign States which are inconsistent with their status, it is difficult to
speak with certainty or to say whether such treaties are void ab nitio or
merely voidable at the will of the dominant State.

(b) International entities which are not States but possess a certain
treaty-making capacity
Fifty years ago it might have been possible to say that only States could
conclude treaties, but today any such statement would be out of date. The
treaty-making capacity is no longer exclusively confined to States. It can-
not be doubted today that the United Nations possesses the treaty-making

! Ttalics mine.
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capacity within the scope of its activities, and a perusal of the United
Nations Treaty Series will afford instances of the exercise of this capacity;
for instance, an Agreement with the Swiss Confederation, ‘acting for the
Canton and Town of Geneva’ signed on 11 June and 1 July 1946,
regarding the Ariana Site in Geneva;! the Headquarters Agreement with
the United States of America, dated 26 June 1947;2 the Convention on
the Privileges and Immunities of the United Nations, dated 13 February,
1946;3 the Interim Arrangement on Privileges and Immunities of the
United Nations concluded between the Secretary-General of the United
Nations and the Swiss Federal Council, and signed on 11 June and 1 July
1946.4

The nature of the personality of the United Nations was examined by
the International Court of Justice in its Advisory Opinion on Reparation
for Injuries suffered in the service of the United Nations.$ 1n that Opinion
the Court stated that

‘The “Convention on the Privileges and Immunities of the United Nations”
of 1946 creates rights and duties between each of the signatories 2nd the Organiza-
tion (see, in particular, Section 3). It is difficult to see how such a convention
could operate except upon the international plane and as between parties possessing
international personality.

‘In the opinion of the Court, the Organization was intended to exercise and
enjoy, and is in fact exercising and enjoying, functions and rights which can only
be explained on the basis of the possession of a large measure of international
personality and the capacity to operate upon an international plane. It is at present
the supreme type of international organization, and it could not carry out the
intentions of its founders if it was devoid of international personality. It must be
acknowledged that its Members, by entrusting certain functions to it, with the
attendant duties and responsibilities, have clothed it with the competence required
to enable those functions to be effectively discharged.

‘Accordingly, the Court has come to the conclusion that the Organization is an
international person . . .}

But, at the same time, the Court noted a certain difference between a
State and the United Nations in the following passage:6

‘Whereas a State possesses the totality of international rights and dutics recognized

' Vol. 1 (1946-1947), p. 154; see also Vol. 43 (1949), p. 327; and see Guggenheim,
Droit international pudlic, 1, p. 6o, and Parry in 26 British Year-Bosk of International
Laaw (1949), pp. 108~149.

! Vol. 11 (1947), p- t1. 3 Vol. 1 (1946-1947), p. 16.

* Vol. 1 (1946-1947), ‘P 165, S

Note also Article 10 of the ‘Regulations to give effect to Article 102 of the Charter o
of the United Nations, adopted by the General Assembly on 14 December 1946', which
is as follows (p. xxvi of United Nations Treaty Series, Vol. t (1946-1947):

10. 'The Secretariat shall file and record treaties and international agreements,

other than those subject to registration under Article 1 of these regulations, if they

fall in the following categories:

(a) Treaties or international agreements entered into by the United Nations or by
one or more of the specialized agencies . . .’ '

3 1.C.J., Reporis, 1949, p. 179. '

¢ 1bid., p. 180. ‘

It is relevant to refer to Curran v. City of New York, Trygue Lie et ol. (1947) 77 New :
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Article 24

of view that they have to pay due respect to each other, the SC and the IC] have to take each other’s dec;
into consideration.2é i
The enumeration of the specific powers under Chapters V1, VII, VII, and XII which are granted to the SO§3
Art. 24(2) second sentence for the discharge of its duties®” is not to be taken as a final listing of the po o
conferred upon the SC. First of all, the view that the enumeration of the powers of the SC in Art. 24(2) 3o
ond sentence is final is not supported by the phrasing of this clause. The granting of ‘specific’ powers lop|3
cally presupposes that the organ holding such ‘specific powers' also has ‘zeneral’ powers as v
Furthermore, an examination of the UN Charter shows that the listing of powers in Art. 24(2) second
tence cannot be meant to be a final one because the competences of the SC which are related to the maig
tenance of peace are also described in other Chapters than those named in Art. 24. For example, there ig
Chapter IV {Art. 12(1), requesting the GA to make a recommendation in a dispute with which the $G
involved), Chapter V (Art. 26, a mandate for the elaboration of a system of arms control), and Chapter X3y ak of a «
(Art. 94(2), concerning the enforcement of judgments of the ICJ). Finally, a restrictive interpretation of Art® e Organi;
24(2) second sentence, in the sense of a final enumeration of the powers of the SC-—or reading this provision} Bbers:34 The;
as a mere concretization of the powers which are granted exclusively to the SC for the discharge of its pri: Ktates ‘agre:
mary responsibility for the maintenance of peace—is not compatible with the fact that the SC is charged3 8o be legally
with such primary responsibility.28 For, if the SC, as the primarily responsible political organ, is to live up to
its mandate to take prompt and effective measures for the maintenance of peace, it must be accorded theg
widest possible discretion as to the kind of measures to be taken. A restriction of the powers of the SC based §
on Art. 24(2) second sentence, which in the eyes of the authors of the Charter would appear ‘legalistic’, would 3
run counter to the purpose of the UN Charter. Article 24(1) therefore serves as the: basis for comprehensive 3
powers for the SC which goes beyond the enumeration in para. 2, and thereby fulfils the function of closing 3
any gaps in the provision of powers for the SC which might otherwise exist, considering the wide range of 8
tasks to be undertaken by the SC.2° However, given the fact that the range of powers of the SC is open in prin-
ciple, the discretion of the SC in taking action is not completely unlimited. In discharging its functions, the
SC also has to stay within the liberally drawn limits set by the delimitation of the functions and purposes pro-
vided for in the UN Charter. As the Charter states, the SC ‘in discharging these duties shall act in accordance
with the Purposes and Principles of the United Nations', i.e. it may not act arbitrarily. In summing up we have
to recognize that Art. 24(2) second sentence turns out to be legally rather meaningless—as has been cor-
rectly observed by Kelsen3°—since the conclusion that an organ may act only within the limits of the pow-
ers granted to the Organization for which it functions is self-evident. Additionally, the clause is meaningless

%oC and the
ESC to repor

relationship
¥ not hold in -
;. Organ; such
inthe UN sy

because the enumeration of the powers granted to the SC for the discharge of its fanctions is incomplete as - the SC. The
well as legally superfluous because of its merely declaratory nature. according tc

The legal purpose and meaning of the provision of Art. 24(1), according to whick: the SC, in discharging its j. The SCis no
functions for the maintenance of peace, acts on behalf of the member States, is similarly problematic. This function cov
provision has been interpreted as meaning that the competence of the SC in the realm of the maintenance . totheSCin1
of peace rests on a delegation of powers by the members.3' In conferring power on the SC, each member authors do, t

nate to the C

26 More extensively Klein, pp. 481 ef seq. with further refs.
27 The term 'duties’ is an unfortunate choice; the subject of the provisions is the functions and powers granted to the SC by the Charter,

since by its very nature, the Charter is an order of competences. This is correctly indicated by Kelsen, p. 154, even if one does not agree with ; 32 CP/Degni-
his view thar the consequence accepted here ultimately results from the lack of power to sanction the ‘duies’ set out by Art. 24. 3 33 Kelsen, p.:
28 Kelsen, p. 284, with the proviso, however, that the powers beyond Art. 24 could only be such as are granted by the Charter. A broader 4 34 Kelsen, pp
view is taken by Dahm, p. 210; GHS, pp. 204 et seq. See on this problem also CP/Segni-Degui (2nd edn.), pp. 458 et seq. \ 35 See Dahm
29 Jiménez de Aréchaga, E., ‘United Nations Security Council|, EPIL IV, pp. 1168 et seq.; Dahm, p. 210; GHS, p. 204; CP/Degni-Segui (2nd f. SCand GAdonc
edn.), p.459; Dicke, D./Rengeling, H-W., Die Sicherung des Weltfriedens durch die Vereinten Nationen—Ein Uberblick iiber die Befugnisseder 2 36 CP/Cassar
wichnigsten Organe (1975), expressly quoting from Dahm, pp. 60 et seq., with further refs.; these authors emphasize at the same time that ' 37 Dahm, p. 1
this broader interpretation is not without fimits; dissenting with reference to the broad interpretation, Kelsen, p. 284; critical also ; 38 Foradiscu
CP/Degni-Segui (2nd edn.), pp. 456 et seq. E  Supranationaler
30 Kelsen, pp. 230 er seq.; Dahm, p. 210, 39 Suy, pp. 67
31 CP/Degni-Segui (2nd edn.), pp. 450 et seq. © the SC proceede
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decisions State has surrendered a part of its sovereignty to that organ.32 A more detailed analysis of this provision does
not, however, support such an interpretation. It is true that in conferring upon the Organization a binding

the SC by decision-making power and the right to take enforcement measures for the maintenance of peace, the
1e powers members of the UN have agreed to a restriction of their sovereignty. This becomes particularly clear if one
24(2) sec- considers that such binding decisions could affect those member States which are neither members of the
wers logi- SC (and therefore did not participate in the decision) nor agreed to it. [n spite of this, an interpretation of Art.
. as well, 24(1) which is based on the premise of a delegation by the member 5tates of the powers granted to the SC
zond sen- under this provision cannot be upheld. The SC is an organ of the UN and therefore derives its powers from
the main the UN Charter itself. As an organ of the UN, the SC acts on behalf of the Organization and not on behalf of

the individual member States. Accordingly, its actions and decisions are attributed to the UN Organization
as a whole and not to individual members such as, for instance, the members of the SC.33 If one were to
speak of a delegation of sovereign rights by the member States, then it would only refer to the founding of
the Organization, i.e. the conclusion of the founding treaty and its acceptance and ratification by the mem-
bers.>* Therefore, following Kelsen, the majority of writers deem Art. 24(1), according to which the member
States ‘agree that in carrying out its duties under this responsibility, the Security Council acts on their behalf’,
to be legally erroneous and superfluous.

Article 24(3) obliges the SC to 'submit annual and, when necessary, special reports to the General 12
Assembly’. This duty of the SC to report to the GA has been used to argue that the relationship between the
SC and the GA is one of subordination of the former to the latter.3% Such an interpretation of the duty of the
SC to report to the GA is supported by the drafting history of Art. 24(3), which was introduced into the
Charter in response to the wishes of the medium and small States, with a view to strengthening the position
of the GA vis-a-vis the SC.36

One may consider that, going beyond Art. 24(3), the GA has an all-embracing competence in so farasit 13
may, unlike the SC, concern itself with all matters falling within the general competence of the UN.
Furthermore, the GA also has the right to decide on the UN budget. Yet it cannot be maintained that the GA
is superior to the SC, or that the duty of the SC to report to the GA is merely a concretization of such superi-

- ority.3” Although the idea of conceiving the GA as superior to the SC ultimately rests on the analogy with the
, relationship between the parliament and the executive in parliamentary democracies, this analogy does
' not hold in the case of the UN because the small executive organ, the SC, is not responsible to the Plenary
. organ; such a relationship is an intrinsic element of the parliamentary system. Likewise, the Plenary organ
g in the UN system, the GA, does not possess any right to sanction decisions or acts of the executive organ, i.e.
g the SC. The GA has not been granted the power to hold the SC responsible for failing to present a report
§ according to Art. 24(3) or presenting a deficient report, or even for any actions by the SC listed in a report.
‘The SC is not subordinate to the GA either with regard to the duty to report or in the sense that its ability to
g function could be impaired by the GA if the latter did not fulfil its task of electing a non-permanent member
Ito the SC in time.?® Even if one were to attribute some kind of politically guiding function to the GA, as some

tauthors do, this result would not support the view that the SC is in law inter alia under Art. 24(3)) subordi-
{nate to the GA.

e SC basgd
stic', would

B

§ 32 CP/Degni-Segui (2nd edn.), p. 450 with reference to Virally, M., LOrganisation mondiale (1972).
.33 Kelsen, P- 280: Dahm, p. 7 and fn. 5; Dicke/Rengeling, supra, fn. 29, p. 57.
34 Kelsen, pp, 281 er seq.; Dicke/Rengeling, supra, fn. 29, pp. 54, 57.
S5 See Dahm, p. 186, who does accept 'a certain hierarchy of the organs’, but reaches the same conclusion as is drawn here, i.e. that the
p-and GA do not existin a relation of superiority of one over the other or subordination to one another (p. 187).
8 CP/Cassan (2nd edn.), p. 468 with further refs.
37 Dahm, p, 187

o8 For adiscussion of this problem see Seidl-Hohenveldern, I./Loibl, G., Das Recht der Internationalen Organisationen einschlieflich der
ranationalen Gemeinschagten (7th edn., 2000), MN 0917,

Suy, pp. 677, 683, who warns, however, that the ultimate test of this view has not been undertaken, because at the beginning of 1980
C proceeded to (ake a vote after the 15th seat on the SC (after 155 ballots) was finally filled by the GA.
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opinion prevailed that the members of the SC do not act for their governments but via the SC as an grpa
the UN acting on behalf of the Organization as a whole. That opinion is endorsed here. The SC, thers
does not act as the agent of the individual member States.>® i
Practice under Art. 24(3) corroborates the position taken here that the duty of the SC to report to thay
has no bearing upon the overall organizational structure of the UN in the sense that subordination of thii{
to the authority of the GA could not be inferred from it. Practice shows that the GA has taken only formal og
nizance of the reports submitted to it by the SC. So far, no debate on the substance of the reports has e
taken place.*® All ‘special’ reports which have been submitted have been concerned with questiong
the admission of new members on which the SC had previously decided. Therefore, the treatment of th
special reports by the GA is irrelevant to the interpretation of Art. 24(3). :

D. The Question of the Legitimacy of Security Council Actions

4
B -

The broad construction by the SC of its powers under Art. 24 and Chapter VII has given new strength to
discussion of the legitimacy of the SC's actions in the sense that its composition is no longer representative;
of the overall membership of the United Nations Organization. This discussion is reriniscent of the early}
debates over the composition and the powers of the SC that centred around the question of whether broad§
powers could be conferred on a small executive organ that could subject sovereign States to binding deci 3
sions. The early dispute over this issue has become exacerbated today because the SC's composition ha
largely remained the same,® i.e. great power dominated with an underrepresentation of Third World coun
tries, while the early—and still abstract—fear of smaller countries of SC intervention into their internal
affairs has become a stark reality in, for instance, cases of gross violations of human rights deemed to con-:’
stitute a threat to international peace and security. There can be no doubt that reform measures to allay
these concerns, particularly of Third World countries, has become an urgent necessity because the alterna
tive, i.e. the reversion to a very restrictive construction of the SC’s competences, is. hardly acceptable in view §
of the increasing number of instances of grave violations of human rights, incluciing genocidal acts, on the 3
one hand, and an increased sensitivity of world public opinion with regard to such atrocities, on the other
hand. :

58 See the discussion in the SC, 662nd session of Mar. 23, 1954, UN Doc. ST/PSCA/Add. 1 (1952-5), pp. 159 et seq.
59 See,e.g., RP511, p. 15.
60 See Fassbender, pp. 197 ef seq.

ARTICLE 25
The Members of the United Nations agree to accept and carry out the decisions of the Security Council
in accordance with the present Charter.

UN MATERIALS
See the list for Art. 24.
duty of t
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Article 98 7/’2‘63

E. Representational Functions of the Secretary-General 3

BRTIC
ghe Secr
Bpinion

BLE OF

As mentioned above,” the SG represents the UN and, at times, the complete family of the UN Organization
as a whole vis-a-vis the public. ;

He represents the UN in the negotiation and conclusion of agreements with governments and other inter
governmental organizations. He directs the negotiation and conclusion of agrezments, either at the request -3
of an organ of the UN, with the approval of the GA, or within the framework of the implied powers of the ‘
5G.98 ;

He represents the Organization in every kind of legal action for the Organization, in court and at arbitra-
tion proceedings and pursues the legal claims of the Organization.

He is responsible for the implementation of and adherence to the Headquarters Agreement and can draw
up regulations for the Headquarters district.#®

Pursuant to the General Convention on the Privileges and Immunities of the United Nations,° and sub-
ject to the approval of the GA, the SG s responsible for determining the categories of officials to which the
Convention applies. He also has the authority to waive the privileges and immunities of officials.

He is charged with authorizing the use of the emblem of the Organization and the official seal, as well as

the name of the Organization and its abbreviations.'! Finally, he is responsible for all public relations for the \
Organization.’02 D1
E. Reporting Activities R
T
I. THE ANNUAL REPORT TO THE GENERAL ASSEMBLY Seuect B
s See
According to Art. 98(2), the SG presents to the GA an annual report on the activities of the Organization. Rule
13(a) of the Rules of Procedure of the GA requires that this report be a compulsory component of the provi-
sional agenda of the regular sessions of the GA. Over the course of time, the form of this report has changed A. Intn
considerably. Whereas the early reports were quite extensive, !0 starting with th2 32nd GA, the reports were ¥ Article 9
limited to the scope which had been comprised by the intraduction of the earlier reports. 19 Attached to the . (Art. 97 ¢
32nd report was a supplement which corresponded to the main body of the earlier reports.:%5 Beginning and sect
with the 33rd regular session, the annual reports have been limited to the discussion of decisive develop- initiativ
i i 106
ments and do not include an extensive supplement. of the CJ
I1. FURTHER REPORTING ACTIVITIES rial and
. . . : In the
As has already been mentioned, the SG prepares numerous other special reports covering broadly diverse
areas in connection with the performance of his varied duties and upon the request of the organs of the UN. The Secre
and will 1
may just}
97 See supra, MN 24, b d
98 cf RP 5V, p. 120, para. 733. i eYOH_ a
99 eg, GA Res. 99(I). Dec. 14, 1946; GA Res. 169(ID), Oct. 31, 1947; GA Res. 481(V). Dec. 12, 1950; GA Res. 604(VI), Feb. 1, 1952; more 227 Security!
recently, GA Res. 33/95, Dec. 16. 1978. ks internati
100 UNTS 1, p. 15, Art. ! sect. 20. :
101 GA Res. 52(1), Dec. 7, 1946. . uponthe
102 With regard to this and for further references, see RP 5V, p. 120, paras. 737-47. o .
103 The last annual report in the original form was from the 31st GA: GAOR (31) Supp. No. ] (A/31/1}; its introduction (GAOR (31) Supp. Itisd
No. 1A (A/31/1/Add. 1)) corresponded to the later annual reports. ) duties o
104 GAOR (32) Supp. No. 1 (A/32/1).
105 GAOR (32) Supp. No. 1 A (A/32/1/Add. 1). tus of th
106 For the first time, GAOR (33) Supp. No. 1 (A/33/1); most recently, Report of the SG on the Wark of the Organization to the 42nd ses- tions wl
sion of the GA, Sept. 9, 1987 (A/42/1), VN 35 (1987). pp. 163-70, n
compet
1 cf Fie
eral interp
2 Repo:
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United Nations S/res/31s (2000)
‘/V/ \QQ) Security CO“HCil Distr.: General
M ] 14 August 2000
S

Resolution 1315 (2000)

Adopted by the Security Council at its 4186th meeting, on
14 August 2000

The Security Council:

Deeply concerned at the very serious crimes committed within the territory of
Sierra Leone against the people of Sierra Leone and United Nations and associated
personnel and at the prevailing situation of impunity,

Commending the efforts of the Government of Sierra Leone and the Economic
Community of West African States (ECOWAS) to bring lasting peace to Sierra
Leone,

Noting that the Heads of State and Government of ECOWAS agreed at the
23rd Summit of the Organization in Abuja on 28 and 29 May 2000 to dispatch a
regional investigation of the resumption of hostilities,

Noting also the steps taken by the Government of Sierra Leone in creating a
national truth and reconciliation process, as required by Article XXVI of the Lomé
Peace Agreement (S/1999/777) to contribute to the promotion of the rule of law,

Recalling that the Special Representative of the Secretary-General appended to
his signature of the Lomé Agreement a statement that the United Nations holds the
understanding that the amnesty provisions of the Agreement shall not apply to
international crimes of genocide, crimes against humanity, war crimes and other
serious violations of international humanitarian law,

Reaffirming the importance of compliance with international humanitarian law,
and reaffirming further that persons who commit or authorize serious violations of
international humanitarian law are individually responsible and accountable for
those violations and that the international community will exert every effort to bring
those responsible to justice in accordance with international standards of justice,
fairness and due process of law,

Recognizing that, in the particular circumstances of Sierra Leone, a credible
system of justice and accountability for the very serious crimes committed there
would end impunity and would contribute to the process of national reconciliation
and to the restoration and maintenance of peace,

00-60532 (E)

\\\\\\\\\
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Taking note in this regard of the letter dated 12 June 2000 from the President
of Sierra Leone to the Secretary-General and the Suggested Framework attached to
it (8/2000/786, annex),

Recognizing further the desire of the Government of Sierra Leone for
assistance from the United Nations in establishing a strong and credible court that
will meet the objectives of bringing justice and ensuring lasting peace,

Noting the report of the Secretary-General of 31 July 2000 (S/2000/751) and,
in particular, taking note with appreciation of the steps already taken by the
Secretary-General in response to the request of the Government of Sierra Leone to
assist it in establishing a special court,

Noting further the negative impact of the security situation on the
administration of justice in Sierra Leone and the pressing need for international
cooperation to assist in strengthening the judicial system of Sierra Leone,

Acknowledging the important contribution that can be made to this effort by
qualified persons from West African States, the Commonwealth, other Member
States of the United Nations and international organizations, to expedite the process
of bringing justice and reconciliation to Sierra Leone and the region,

Reiterating that the situation in Sierra Leone continues to constitute a threat to
international peace and security in the region,

1. Requests the Secretary-General to negotiate an agreement with the
Government of Sierra Leone to create an independent special court consistent with
this resolution, and expresses its readiness to take further steps expeditiously upon
receiving and reviewing the report of the Secretary-General referred to in
paragraph 6 below;

2. Recommends that the subject matter jurisdiction of the special court
should include notably crimes against humanity, war crimes and other serious
violations of international humanitarian law, as well as crimes under relevant Sierra
Leonean law committed within the territory of Sierra Leone;

3. Recommends further that the special court should have personal
Jjurisdiction over persons who bear the greatest responsibility for the commission of
the crimes referred to in paragraph 2, including those leaders who, in committing
such crimes, have threatened the establishment of and implementation of the peace
process in Sierra Leone;

4. Emphasizes the importance of ensuring the impartiality, independence
and credibility of the process, in particular with regard to the status of the judges
and the prosecutors;

5. Requests, in this connection, that the Secretary-General, if necessary,
send a team of experts to Sierra Leone as may be required to prepare the report
referred to in paragraph 6 below;

6.  Requests the Secretary-General to submit a report to the Security Council
on the implementation of this resolution, in particular on his consultations and
negotiations with the Government of Sierra Leone concerning the establishment of
the special court, including recommendations, no later than 30 days from the date of
this resolution;
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7.  Requests the Secretary-General to address in his report the questions of
the temporal jurisdiction of the special court, an appeals process including the
advisability, feasibility, and appropriateness of an appeals chamber in the special
court or of sharing the Appeals Chamber of the International Criminal Tribunals for
the Former Yugoslavia and Rwanda or other effective options, and a possible
alternative host State, should it be necessary to convene the special court outside the
seat of the court in Sierra Leone, if circumstances so require;

8.  Requests the Secretary-General to include recommendations on the
following:

(a) any additional agreements that may be required for the provision of the
international assistance which will be necessary for the establishment and
functioning of the special court;

(b) the level of participation, support and technical assistance of qualified
persons from Member States of the United Nations, including in particular, member
States of ECOWAS and the Commonwealth, and from the United Nations Mission in
Sierra Leone that will be necessary for the efficient, independent and impartial
functioning of the special court;

(c) the amount of voluntary contributions, as appropriate, of funds,
equipment and services to the special court, including through the offer of expert
personnel that may be needed from States, intergovernmental organizations and non-
governmental organizations;

(d) whether the special court could receive, as necessary and feasible,
expertise and advice from the International Criminal Tribunals for the Former
Yugoslavia and Rwanda;

9.  Decides to remain actively seized of the matter.
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1962 WL 4 (1.C.J.)
CERTAIN EXPENSES OF THE UNITED NATIONS

(Article 17, Paragraph 2, of the Charter)

International Court of Justice
July 20, 1962

*1571 Resolution 1731 (XVI) of General Assembly requesting advisory opinion.-Objections
to giving opinion based on proceedings in General Assembly.-Interpretation of meaning of
'‘expenses of the Organization'.-Article 17, paragraphs 1 and 2, of Charter.-Lack of
justification for limiting terms 'budget' and 'expenses'.-Article 17 in context of Charter.-
Respective functions of Security Council and General Assembly.-Article 11, paragraph 2,
in relation to budgetary powers of General Assembly.-Role of General Assembly in
maintenance of international peace and security.-Agreements under Article 43.- Expenses
incurred for purposes of United Nations.-Obligations incurred by Secretary-General acting
under authority of Security Council or General Assembly.-Nature of operations of UNEF
and ONUC.-Financing of UNEF and ONUC based on Article 17, paragraph 2.-
Implementation by Secretary-General of Security Council resolutions.-Expenditures for
UNEF and ONUC and Article 17, paragraph 2, of Charter.

*152 Concerning the question whether certain expenditures authorized by the General
Assembly 'constitute 'expenses of the Organization' within the meaning of Article 17,
paragraph 2, of the Charter of the United Nations',

THE COURT,

composed as above,

gives the following Advisory Opinion:

The request which laid the matter before the Court was formulated in a letter dated 21
December 1961 from the Acting Secretary-General of the United Nations to the President
of the Court, received in the Registry on 27 December. In that letter the Acting
Secretary-General informed the President of the Court that the General Assembly, by a
resolution adopted on 20 December 1961, had decided to request the International Court
of Justice to give an advisory opinion on the following question:

'Do the expenditures authorized in General Assembly resolutions 1583 (XV) and 1590
(XV) of 20 December 1960, 1595 (XV) of 3 April 1961, 1619 (XV) of 21 April 1961 and
1633 (XVI) of 30 October 1961 relating to the United Nations operations in the Congo
undertaken in pursuance of the Security Council resolutions of 14 July, 22 July and 9
August 1960, and 21 February and 24 November 1961, and General Assembly resolutions
1474 (ES-1V) of 20 September 1960 and 1599 (XV), 1600 (XV) and 1601 (XV) of 15 April
1961, and the expenditures authorized in General Assembly resolutions 1122 (XI) of 26
November 1956, 1089 (XI) of 21 December 1956, 1090 (XI) of 27 February 1957, 1151
(XII) of 22 November 1957, 1204 (XII) of 13 December 1957, 1337 (XIII) of 13
December 1958, 1441 (XIV) of 5 December 1959 and 1575 (XV) of 20 December 1960
relating to the operations of the United Nations Emergency Force undertaken in
pursuance of General Assembly resolutions 997 (ES-I) of 2 November 1956, 998 (ES-I)
and 999 (ES-I) of 4 November 1956, 1000 (ES-I) of 5 November 1956, 1001 (ES-I) of 7
November 1956, 1121 (XI) of 24 November 1956 and 1263 (XIII) of 14 November 1958,
constitue 'expenses of the Organization' within the meaning of Article 17, paragraph 2, of
the Charter of the United Nations?'

In the Acting Secretary-General's letter was enclosed a certified copy of the
aforementioned resolution of the General Assembly. At the same time the Acting
Secretary-General announced that he would transmit to the Court, in accordance with
Article 65 of the Statute, all documents likely to throw light upon the question.

Resolution 1731 (XVI) by which the General Assembly decided to request an advisory
opinion from the Court reads as follows:
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'The General Assembly,

Recognizing its need for authoritative legal guidance as to obligations of Member States
under the Charter of the United Nations *153 in the matter of financing the United
Nations operations in the Congo and in the Middle East,

1. Decides to submit the following question to the International Court of Justice for an
advisory opinion:

'Do the expenditures authorized in General Assembly resolutions 1583 (XV) and 1590
(XV) of 20 December 1960, 1595 (XV) of 3 April 1961, 1619 (XV) of 21 April 1961 and
1633 (XVI) of 30 October 1961 relating to the United Nations operations in the Congo
undertaken in pursuance of the Security Council resolutions of 14 July, 22 July and 9
August 1960, and 21 February and 24 November 1961, and General Assembly resolutions
1474 (ES-1V) of 20 September 1960 and 1599 (XV), 1600 (XV) and 1601 (XV) of 15 April
1961, and the expenditures authorized in General Assembly resolutions 1122 (XI) of 26
November 1956, 1089 (XI) of 21 December 1956, 1090 (XI) of 27 February 1957, 1151
(XII) of 22 November 1957, 1204 (XII) of 13 December 1957, 1337 (XIII) of 13
December 1958, 1441 (XIV) of 5 December 1959 and 1575 (XV) of 20 December 1960
relating to the operations of the United Nations Emergency Force undertaken in
pursuance of General Assembly resolutions 997 (ES-I) of 2 November 1956, 998 (ES-I)
and 999 (ES-I) of 4 November 1956, 1000 (ES-I) of 5 November 1956, 1001 (ES-I) of 7
November 1956, 1121 (XI) of 24 November 1956 and 1263 (XIII) of 14 November 1958,
constitute 'expenses of the Organization' within the meaning of Article 17, paragraph 2,
of the Charter of the United Nations?'

2. Requests the Secretary-General, in accordance with Article 65 of the Statute of the
International Court of Justice, to transmit the present resolution to the Court,
accompanied by all documents likely to throw light upon the question.’

% Xk K

On 27 December 1961, the day the letter from the Acting Secretary-General of the
United Nations reached the Registry, the President, in pursuance of Article 66, paragraph
2, of the Statute, considered that the States Members of the United Nations were likely to
be able to furnish information on the question and made an Order fixing 20 February
1962 as the time-limit within which the Court would be prepared to receive written
statements from them and the Registrar sent to them the special and direct
communication provided for in that Article, recalling that resofution 1731 (XVI) and those
referred to in the question submitted for opinion were already in their possession.

The notice to all States entitled to appear before the Court of the letter from the Acting
Secretary-General and of the resolution therein enclosed, prescribed by Article 66,
paragraph 1, of the Statute, was given by letter of 4 January 1962.

The following Members of the United Nations submitted statements, notes or letters
setting forth their views: Australia, Bulgaria, *¥154 Byelorussian Soviet Socialist Republic,
Canada, Czechoslovakia, Denmark, France, Ireland, Italy, Japan, Netherlands, Portugal,
Romania, South Africa, Spain, Ukrainian Soviet Socialist Republic, Union of Soviet
Socialist Republics, United Kingdom of Great Britain and Northern Ireland, United States
of America and Upper Volta. Copies of these communications were transmitted to all
Members of the United Nations and to the Acting Secretary-General of the United
Nations.

Mexico, the Philippines and Poland referred in letters to the views expressed on their
behalf during the session of the General Assembly.

The Acting Secretary-General of the United Nations, in pursuance of Article 65, paragraph
2, of the Statute, transmitted to the Court a dossier of documents likely to throw light
upon the question, together with an Introductory Note and a note by the Controller on
the budgetary and financial practices of the United Nations; these documents reached the
Registry on 21 February and 1 March 1962.

The Members of the United Nations were informed on 23 March 1962 that the oral
proceedings in this case would open towards the beginning of May. On 16 April 1962 they



2L

were notified that 14 May had been fixed as the opening date. Hearings were held from
14 to 19 May and on 21 May, the Court being addressed by the foliowing:

for Canada: M. Marcel Cadieux, Deputy Under-
Secretary and Legal
Adviser for the Department of External Affairs;

for the Netherlands: Professor W. Riphagen, Legal Adviser to the Minis
try of
Foreign Affairs;

for Italy: M. Riccardo Monaco, Professor at the University o
f Rome,

Head of Department for Contentious Diplomatic

Questions, Ministry of Foreign Affairs;

for the United The Rt. Hon. Sir Reginald Manningham-
Buller, Q.C.,

Kingdom of Great Attorney-
General;

Britain and

Northern Ireland:

for Norway: Mr. Jens Evensen, Director-
General, Ministry of Foreign
Affairs;

for Australia: Sir Kenneth Bailey, Solicitor-
General;
for Ireland: Mr. Aindrias O'Caoimh, S.C., Attorney-
General;
for the Union of Professor G. I. Tunkin, Director of the Juridical
-Treaty

Soviet Socialist Department of the Ministry of Foreign Affairs;

Republics:
for the United The Honorable Abram Chayes, Legal Adviser, Depart
ment of

States of America: State.

* 155 *k*

Before proceeding to give its opinion on the question put to it, the Court considers it
necessary to make the following preliminary remarks:

The power of the Court to give an advisory opinion is derived from Article 65 of the
Statute. The power granted is of a discretionary character. In exercising its discretion,
the International Court of Justice, like the Permanent Court of International Justice, has
always been guided by the principle which the Permanent Court stated in the case
concerning the Status of Eastern Carelia on 23 July 1923: '"The Court, being a Court of
Justice, cannot, even in giving advisory opinions, depart from the essential rules guiding
their activity as a Court' (P.C.1.J., Series B, No. 5, p. 29). Therefore, and in accordance
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with Article 65 of its Statute, the Court can give an advisory opinion only on a legal
question. If a question is not a legal one, the Court has no discretion in the matter; it
must decline to give the opinion requested. But even if the question is a legal one, which
the Court is undoubtedly competent to answer, it may nonetheless decline to do so. As
this Court said in its Opinion of 30 March 1950, the permissive character of Article 65
'gives the Court the power to examine whether the circumstances of the case are of such
a character as should lead it to decline to answer the Request' (Interpretation of Peace
Treaties with Bulgaria, Hungary and Romania (First Phase), I.C.J. Reports 1950, p. 72).
But, as the Court also said in the same Opinion, 'the reply of the Court, itself an 'organ of
the United Nations', represents its participation in the activities of the Organization, and,
in principle, should not be refused’ (ibid., p. 71). Still more emphatically, in its Opinion of
23 October 1956, the Court said that only 'compelling reasons' should lead it to refuse to
give a requested advisory opinion (Judgments of the Administrative Tribunal of the I.L.O.
upon complaints made against the Unesco, I1.C.J. Reports 1956, p. 86).

The Court finds no 'compelling reason’ why it should not give the advisory opinion which
the General Assembly requested by its resolution 1731 (XVI). It has been argued that the
question put to the Court is intertwined with political questions, and that for this reason
the Court should refuse to give an opinion. It is true that most interpretations of the
Charter of the United Nations will have political significance, great or small. In the nature
of things it could not be otherwise. The Court, however, cannot attribute a political
character to a request which invites it to undertake an essentially judicial task, namely,
the interpretation of a treaty provision.

In the preamble to the resolution requesting this opinion, the General Assembly
expressed its recognition of 'its need for authoritative *156 legal guidance'. In its search
for such guidance it has put to the Court a legal question-a question of the interpretation
of Article 17, paragraph 2, of the Charter of the United Nations. In its Opinion of 28 May
1948, the Court made it clear that as 'the principal judicial organ of the United Nations', it
was entitled to exercise in regard to an article of the Charter, 'a multilateral treaty, an
interpretative function which falls within the normal exercise of its judicial powers'
(Conditions of Admission of a State to Membership in the United Nations (Article 4 of the
Charter), I1.C.J. Reports 1947-1948, p. 61).

The Court, therefore, having been asked to give an advisory opinion upon a concrete
legal question, will proceed to give its opinion.

3k %

The question on which the Court is asked to give its opinion is whether certain
expenditures which were authorized by the General Assembly to cover the costs of the
United Nations operations in the Congo (hereinafter referred to as ONUC) and of the
operations of the United Nations Emergency Force in the Middle East (hereinafter referred
to as UNEF), 'constitute 'expenses of the Organization' within the meaning of Article 17,
paragraph 2, of the Charter of the United Nations'.

Before entering upon the detailed aspects of this question, the Court will examine the
view that it should take into consideration the circumstance that at the 1086th Plenary
Meeting of the General Assembly on 20 December 1961, an amendment was proposed,
by the representative of France, to the draft resolution requesting the advisory opinion,
and that this amendment was rejected. The amendment would have asked the Court to
give an opinion on the question whether the expenditures relating to the indicated
operations were 'decided on in conformity with the provisions of the Charter'; if that
question were answered in the affirmative, the Court would have been asked to proceed
to answer the question which the resolution as adopted actually poses.

If the amendment had been adopted, the Court would have been asked to consider
whether the resolutions authorizing the expenditures were decided on in conformity with
the Charter; the French amendment did not propose to ask the Court whether the
resolutions in pursuance of which the operations in the Middle East and in the Congo
were undertaken, were adopted in conformity with the Charter.
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The Court does not find it necessary to expound the extent to which the proceedings of
the General Assembly, antecedent to the adoption of a resolution, should be taken into
account in interpreting that resolution, but it makes the following comments on the
argument based upon the rejection of the French amendment.

*157 The rejection of the French amendment does not constitute a directive to the Court
to exclude from its consideration the question whether certain expenditures were 'decided
on in conformity with the Charter', if the Court finds such consideration appropriate. It is
not to be assumed that the General Assembly would thus seek to fetter or hamper the
Court in the discharge of its judicial functions; the Court must have full liberty to consider
all relevant data available to it in forming an opinion on a question posed to it for an
advisory opinion. Nor can the Court agree that the rejection of the French amendment
has any bearing upon the question whether the General Assembly sought to preclude the
Court from interpreting Article 17 in the light of other articles of the Charter, that is, in
the whole context of the treaty. If any deduction is to be made from the debates on this
point, the opposite conclusion would be drawn from the clear statements of sponsoring
delegations that they took it for granted the Court would consider the Charter as a whole.

* %k Xk

Turning to the question which has been posed, the Court observes that it involves an
interpretation of Article 17, paragraph 2, of the Charter. On the previous occasions when
the Court has had to interpret the Charter of the United Nations, it has followed the
principles and rules applicable in general to the interpretation of treaties, since it has
recognized that the Charter is a multilateral treaty, albeit a treaty having certain special
characteristics. In interpreting Article 4 of the Charter, the Court was led to consider 'the
structure of the Charter' and 'the relations established by it between the General
Assembly and the Security Council'; a comparable problem confronts the Court in the
instant matter. The Court sustained its interpretation of Article 4 by considering the
manner in which the organs concerned 'have consistently interpreted the text' in their
practice (Competence of the General Assembly for the Admission of a State to the United
Nations, 1.C.]. Reports 1950, pp. 8-9).

The text of Article 17 is in part as follows:

‘1. The General Assembly shall consider and approve the budget of the Organization.

2. The expenses of the Organization shall be borne by the Members as apportioned by
the General Assembly.’

Although the Court will examine Article 17 in itself and in its relation to the rest of the
Charter, it should be noted that at least three separate questions might arise in the
interpretation of paragraph 2 of this Article. One question is that of identifying what are
'the expenses of the Organization'; a second question might *158 concern
apportionment by the General Assembly; while a third question might involve the
interpretation of the phrase 'shall be borne by the Members'. It is the second and third
questions which directly involve 'the financial obligations of the Members', but it is only
the first question which is posed by the request for the advisory opinion. The question put
to the Court has to do with a moment logically anterior to apportionment, just as a
question of apportionment would be anterior to a question of Members' obligation to pay.
It is true that, as already noted, the preamble of the resolution containing the request
refers to the General Assembly's 'need for authoritative legal guidance as to obligations
of Member States', but it is to be assumed that in the understanding of the General
Assembly, it would find such guidance in the advisory opinion which the Court would give
on the question whether certain identified expenditures 'constitute 'expenses of the
Organization' within the meaning of Article 17, paragraph 2, of the Charter'. If the Court
finds that the indicated expenditures are such 'expenses’, it is not called upon to consider
the manner in which, or the scale by which, they may be apportioned. The amount of
what are unquestionably 'expenses of the Organization within the meaning of Article 17,
paragraph 2' is not in its entirety apportioned by the General Assembly and paid for by
the contributions of Member States, since the Organization has other sources of income.
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A Member State, accordingly, is under no obligation to pay more than the amount
apportioned to it; the expenses of the Organization and the total amount in money of the
obligations of the Member States may not, in practice, necessarily be identical.
The text of Article 17, paragraph 2, refers to 'the expenses of the Organization' without
any further explicit definition of such expenses. It would be possible to begin with a
general proposition to the effect that the ‘expenses' of any organization are the amounts
paid out to defray the costs of carrying out its purposes, in this case, the political,
economic, social, humanitarian and other purposes of the United Nations. The next step
would be to examine, as the Court will, whether the resolutions authorizing the
operations here in question were intended to carry out the purposes of the United Nations
and whether the expenditures were incurred in furthering these operations. Or, it might
simply be said that the 'expenses' of an organization are those which are provided for in
its budget. But the Court has not been asked to give an abstract definition of the words
'expenses of the Organization'. It has been asked to answer a specific question related to
certain identified expenditures which have actually been made, but the Court would not
adequately discharge the obligation incumbent on it unless it examined in some detail
various problems raised by the question which the General Assembly has asked.
*159 It is perhaps the simple identification of 'expenses’ with the items included in a
budget, which has led certain arguments to link the interpretation of the word 'expenses’
in paragraph 2 of Article 17, with the word 'budget’ in paragraph 1 of that Article; in both
cases, it is contended, the qualifying adjective 'regular’ or ‘administrative’ should be
understood to be implied. Since no such qualification is expressed in the text of the
Charter, it could be read in, only if such qualification must necessarily be implied from
the provisions of the Charter considered as a whole, or from some particular provision
thereof which makes it unavoidable to do so in order to give effect to the Charter.
In the first place, concerning the word 'budget’ in paragraph 1 of Article 17, it is clear
that the existence of the distinction between 'administrative budgets' and 'operational
budgets' was not absent from the minds of the drafters of the Charter, nor from the
consciousness of the Organization even in the early days of its history. In drafting Article
17, the drafters found it suitable to provide in paragraph 1 that 'The General Assembly
shall consider and approve the budget of the Organization'. But in dealing with the
function of the General Assembly in relation to the specialized agencies, they provided in
paragraph 3 that the General Assembly 'shall examine the administrative budgets of such
specialized agencies'. If it had been intended that paragraph 1 should be limited to the
administrative budget of the United Nations organization itself, the word 'administrative’
would have been inserted in paragraph 1 as it was in paragraph 3. Moreover, had it been
contemplated that the Organization would also have had another budget, different from
the one which was to be approved by the General Assembly, the Charter would have
included some reference to such other budget and to the organ which was to approve it.
Similarly, at its first session, the General Assembly in drawing up and approving the
Constitution of the International Refugee Organization, provided that the budget of that
Organization was to be divided under the headings '‘administrative', 'operational' and
'large-scale resettlement'; but no such distinctions were introduced into the Financial
Regulations of the United Nations which were adopted by unanimous vote in 1950, and
which, in this respect, remain unchanged. These regulations speak only of 'the budget'
and do not provide any distinction between 'administrative' and 'operational’.
In subsequent sessions of the General Assembly, including the sixteenth, there have
been numerous references to the idea of distinguishing an 'operational' budget; some
speakers have advocated such a distinction as a useful book- keeping device; some
considered it in connection with the possibility of differing scales of assessment or
apportionment; others believed it should mark a differentiation of activities to be financed
by voluntary contributions. *160 But these discussions have not resulted in the adoption
of two separate budgets based upon such a distinction.
Actually, the practice of the Organization is entirely consistent with the plain meaning of
the text. The budget of the Organization has from the outset included items which would
not fall within any of the definitions of 'administrative budget' which have been advanced
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in this connection. Thus, for example, prior to the establishment of, and now in addition
to, the 'Expanded Programme of Technical Assistance' and the 'Special Fund', both of
which are nourished by voluntary contributions, the annual budget of the Organization
contains provision for funds for technical assistance; in the budget for the financial year
1962, the sum of $6,400,000 is included for the technical programmes of economic
development, social activities, human rights activities, public administration and narcotic
drugs control. Although during the Fifth Committee discussions there was a suggestion
that all technical assistance costs should be excluded from the regular budget, the items
under these heads were all adopted on second reading in the Fifth Committee without a
dissenting vote. The 'operational' nature of such activities so budgeted is indicated by the
explanations in the budget estimates, e.g. the requests 'for the continuation of the
operational programme in the field of economic development contemplated in General
Assembly resolutions 200 (III) of 4 December 1948 and 304 (IV) of 16 November 1949';
and 'for the continuation of the operational programme in the field of advisory social
welfare services as contemplated in General Assembly resolution 418 (V) of 1 December
1950,

It is a consistent practice of the General Assembly to include in the annual budget
resolutions, provision for expenses relating to the maintenance of international peace and
security. Annually, since 1947, the General Assembly has made anticipatory provision for
'"unforeseen and extraordinary expenses' arising in relation to the 'maintenance of peace
and security'. In a Note submitted to the Court by the Controller on the budgetary and
financial practices of the United Nations, ‘extraordinary expenses' are defined as
‘obligations and expenditures arising as a result of the approval by a council, commission
or other competent United Nations body of new programmes and activities not
contemplated when the budget appropriations were approved'.

The annual resolution designed to provide for extraordinary expenses authorizes the
Secretary-General to enter into commitments to meet such expenses with the prior
concurrence of the Advisory Committee on Administrative and Budgetary Questions,
except that such concurrence is not necessary if the SecretaryGeneral *161 certifies that
such commitments relate to the subjects mentioned and the amount does not exceed $2
million. At its fifteenth and sixteenth sessions, the General Assembly resolved 'that if, as
a result of a decision of the Security Council, commitments relating to the maintenance of
peace and security should arise in an estimated total exceeding $10 million' before the
General Assembly was due to meet again, a special session should be convened by the
Secretary-General to consider the matter. The Secretary- General is regularly authorized
to draw on the Working Capital Fund for such expenses but is required to submit
supplementary budget estimates to cover amounts so advanced. These annual
resolutions on unforeseen and extraordinary expenses were adopted without a dissenting
vote in every year from 1947 through 1959, except for 1952, 1953 and 1954, when the
adverse votes are attributable to the fact that the resolution included the specification of
a controversial item-United Nations Korean war decorations.

It is notable that the 1961 Report of the Working Group of Fifteen on the Examination of
the Administrative and Budgetary Procedures of the United Nations, while revealing wide
differences of opinion on a variety of propositions, records that the following statement
was adopted without opposition:

'22. Investigations and observation operations undertaken by the Organization to prevent
possible aggression should be financed as part of the regular budget of the United
Nations.'

In the light of what has been stated, the Court concludes that there is no justification for
reading into the text of Article 17, paragraph 1, any limiting or qualifying word before the
word 'budget’

* Kk

Turning to paragraph 2 of Article 17, the Court observes that, on its face, the term
'expenses of the Organization' means all the expenses and not just certain types of
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expenses which might be referred to as 'regular expenses'. An examination of other parts
of the Charter shows the variety of expenses which must inevitably be included within the
'‘expenses of the Organization' just as much as the salaries of staff or the maintenance of
buildings.

For example, the text of Chapters IX and X of the Charter with reference to international
economic and social cooperation, especially the wording of those articles which specify
the functions and powers of the Economic and Social Council, anticipated the numerous
and varied circumstances under which expenses of the Organization *162 could be
incurred and which have indeed eventuated in practice.

Furthermore, by Article 98 of the Charter, the Secretary-General is obligated to perform
such functions as are entrusted to him by the General Assembly, the Security Council,
the Economic and Social Council, and the Trusteeship Council. Whether or not expenses
incurred in his discharge of this obligation become 'expenses of the Organization' cannot
depend on whether they be administrative or some other kind of expenses.

The Court does not perceive any basis for challenging the legality of the settled practice
of including such expenses as these in the budgetary amounts which the General
Assembly apportions among the Members in accordance with the authority which is given
to it by Article 17, paragraph 2.

3k % %k

Passing from the text of Article 17 to its place in the general structure and scheme of the
Charter, the Court will consider whether in that broad context one finds any basis for
implying a limitation upon the budgetary authority of the General Assembly which in turn
might limit the meaning of 'expenses' in paragraph 2 of that Article.

The general purposes of Article 17 are the vesting of control over the finances of the
Organization, and the levying of apportioned amounts of the expenses of the
Organization in order to enable it to carry out the functions of the Organization as a
whole acting through its principal organs and such subsidiary organs as may be
established under the authority of Article 22 or Article 29.

Article 17 is the only article in the Charter which refers to budgetary authority or to the
power to apportion expenses, or otherwise to raise revenue, except for Articles 33 and
35, paragraph 3, of the Statute of the Court which have no bearing on the point here
under discussion. Nevertheless, it has been argued before the Court that one type of
expenses, namely those resulting from operations for the maintenance of international
peace and security, are not 'expenses of the Organization' within the meaning of Article
17, paragraph 2, of the Charter, inasmuch as they fall to be dealt with exclusively by the
Security Council, and more especially through agreements negotiated in accordance with
Article 43 of the Charter.

The argument rests in part upon the view that when the maintenance of international
peace and security is involved, it is only the Security Council which is authorized to
decide on any action relative thereto. It is argued further that since the General
Assembly's power is limited to discussing, considering, studying and recommending, it
cannot impose an obligation to pay the expenses which result from the implementation of
its recommendations. This *163 argument leads to an examination of the respective
functions of the General Assembly and of the Security Council under the Charter,
particularly with respect to the maintenance of international peace and security.

Article 24 of the Charter provides:

‘In order to ensure prompt and effective action by the United Nations, its Members confer
on the Security Council primary responsibility for the maintenance of international peace
and security ...'

The responsibility conferred is 'primary', not exclusive. This primary responsibility is
conferred upon the Security Council, as stated in Article 24, 'in order to ensure prompt
and effective action'. To this end, it is the Security Council which is given a power to
impose an explicit obligation of compliance if for example it issues an order or command
to an aggressor under Chapter VII. It is only the Security Council which can require
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enforcement by coercive action against an aggressor.
The Charter makes it abundantly clear, however, that the General Assembly is also to be
concerned with international peace and security. Article 14 authorizes the General
Assembly to 'recommend measures for the peaceful adjustment of any situation,
regardless of origin, which it deems likely to impair the general welfare or friendly
relations among nations, including situations resulting from a violation of the provisions
of the present Charter setting forth the purposes and principles of the United Nations'.
The word 'measures' implies some kind of action, and the only limitation which Article 14
imposes on the General Assembly is the restriction found in Article 12, namely, that the
Assembly should not recommend measures while the Security Council is dealing with the
same matter unless the Council requests it to do so. Thus while it is the Security Council
which, exclusively, may order coercive action, the functions and powers conferred by the
Charter on the General Assembly are not confined to discussion, consideration, the
initiation of studies and the making of recommendations; they are not merely hortatory.
Article 18 deals with 'decisions’ of the General Assembly 'on important questions'. These
'decisions' do indeed include certain recommendations, but others have dispositive force
and effect. Among these latter decisions, Article 18 includes suspension of rights and
privileges of membership, expulsion of Members, 'and budgetary questions'. In
connection with the suspension of rights and privileges of membership and expulsion
from membership under Articles 5 and 6, it is the Security Council which has only the
power to recommend and it is the General Assembly which decides and whose decision
determines status; but there is a close collaboration between the two organs. Moreover,
these powers of decision of the General Assembly under Articles *164 5 and 6 are
specifically related to preventive or enforcement measures.
By Article 17, paragraph 1, the General Assembly is given the power not only to
'consider' the budget of the Organization, but also to 'approve' it. The decision to
'approve’ the budget has a close connection with paragraph 2 of Article 17, since
thereunder the General Assembly is alsc given the power to apportion the expenses
among the Members and the exercise of the power of apportionment creates the
obligation, specifically stated in Article 17, paragraph 2, of each Member to bear that part
of the expenses which is apportioned to it by the General Assembly. When those
expenses include expenditures for the maintenance of peace and security, which are not
otherwise provided for, it is the General Assembly which has the authority to apportion
the latter amounts among the Members. The provisions of the Charter which distribute
functions and powers to the Security Council and to the General Assembly give no
support to the view that such distribution excludes from the powers of the General
Assembly the power to provide for the financing of measures designed to maintain peace
and security.
The argument supporting a limitation on the budgetary authority of the General Assembly
with respect to the maintenance of international peace and security relies especially on
the reference to 'action’ in the last sentence of Article 11, paragraph 2. This paragraph
reads as follows:
‘The General Assembly may discuss any questions relating to the maintenance of
international peace and security brought before it by any Member of the United Nations,
or by the Security Council, or by a State which is not a Member of the United Nations in
accordance with Article 35, paragraph 2, and, except as provided in Article 12, may make
recommendations with regard to any such question to the State or States concerned or to
the Security Council, or to both. Any such question on which action is necessary shall be
referred to the Security Council by the General Assembly either before or after
discussion.’
The Court considers that the kind of action referred to in Article 11, paragraph 2, is
coercive or enforcement action. This paragraph, which applies not merely to general
questions relating to peace and security, but also to specific cases brought before the
General Assembly by a State under Article 35, in its first sentence empowers the General
Assembly, by means of recommendations to States or to the Security Council, or to both,
to organize peacekeeping operations, at the request, or with the consent, of the States
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concerned. This power of the General Assembly is a special power which in no way
derogates from its general powers under Article 10 *165 or Article 14, except as limited
by the last sentence of Article 11, paragraph 2. This last sentence says that when 'action’
is necessary the General Assembly shall refer the question to the Security Council. The
word 'action’ must mean such action as is solely within the province of the Security
Council. It cannot refer to recommendations which the Security Council might make, as
for instance under Article 38, because the General Assembly under Article 11 has a
comparable power. The 'action' which is solely within the province of the Security Council
is that which is indicated by the title of Chapter VII of the Charter, namely 'Action with
respect to threats to the peace, breaches of the peace, and acts of aggression'. If the
word 'action' in Article 11, paragraph 2, were interpreted to mean that the General
Assembly could make recommendations only of a general character affecting peace and
security in the abstract, and not in relation to specific cases, the paragraph would not
have provided that the General Assembly may make recommendations on questions
brought before it by States or by the Security Council. Accordingly, the last sentence of
Article 11, paragraph 2, has no application where the necessary action is not enforcement
action.

The practice of the Organization throughout its history bears out the foregoing elucidation
of the term 'action' in the last sentence of Article 11, paragraph 2. Whether the General
Assembly proceeds under Article 11 or under Article 14, the implementation of its
recommendations for setting up commissions or other bodies involves organizational
activity-action-in connection with the maintenance of international peace and security.
Such implementation is a normal feature of the functioning of the United Nations. Such
committees, commissions or other bodies or individuals, constitute, in some cases,
subsidiary organs established under the authority of Article 22 of the Charter. The
functions of the General Assembly for which it may establish such subsidiary organs
include, for example, investigation, observation and supervision, but the way in which
such subsidiary organs are utilized depends on the consent of the State or States
concerned.

The Court accordingly finds that the argument which seeks, by reference to Article 11,
paragraph 2, to limit the budgetary authority of the General Assembly in respect of the
maintenance of international peace and security, is unfounded.

kK kK

It has further been argued before the Court that Article 43 of the Charter constitutes a
particular rule, a lex specialis, which derogates *166 from the general rule in Article 17,
whenever an expenditure for the maintenance of international peace and security is
involved. Article 43 provides that Members shall negotiate agreements with the Security
Council on its initiative, stipulating what 'armed forces, assistance and facilities, including
rights of passage, necessary for the purpose of maintaining international peace and
security’, the Member state will make available to the Security Council on its call.
According to paragraph 2 of the Article:

'Such agreement or agreements shall govern the numbers and types of forces, their
degree of readiness and general location, and the nature of the facilities and assistance
to be provided.'

The argument is that such agreements were intended to include specifications concerning
the allocation of costs of such enforcement actions as might be taken by direction of the
Security Council, and that it is only the Security Council which has the authority to
arrange for meeting such costs.

With reference to this argument, the Court will state at the outset that, for reasons fully
expounded later in this Opinion, the operations known as UNEF and ONUC were not
enforcement actions within the compass of Chapter VII of the Charter and that therefore
Article 43 could not have any applicability to the cases with which the Court is here
concerned. However, even if Article 43 were applicable, the Court could not accept this
interpretation of its text for the following reasons.
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There is nothing in the text of Article 43 which would limit the discretion of the Security
Council in negotiating such agreements. It cannot be assumed that in every such
agreement the Security council would insist, or that any Member State would be bound to
agree, that such State would bear the entire cost of the ‘assistance’ which it would make
available including, for example, transport of forces to the point of operation, complete
logistical maintenance in the field, supplies, arms and ammunition, etc. If, during
negotiations under the terms of Article 43, a Member State would be entitled (as it would
be) to insist, and the Security Council would be entitled (as it would be) to agree, that
some part of the expense should be borne by the Organization, then such expense would
form part of the expenses of the Organization and would fall to be apportioned by the
General Assembly under Article 17. It is difficult to see how it could have been
contemplated that all potential expenses could be envisaged in such agreements
concluded perhaps long in advance. Indeed, the difficulty or impossibility of anticipating
the entire financial impact of enforcement measures on Member States is brought out by
the terms of Article 50 which provides that a State, whether a Member of the United
Nations or not, 'which finds itself confronted with special economic problems arising from
the carrying out of those [preventive or enforcement] measures, shall have *167 the
right to consult the Security Council with regard to a solution of those problems'.
Presumably in such a case the Security Council might determine that the overburdened
State was entitled to some financial assistance; such financial assistance, if afforded by
the Organization, as it might be, would clearly constitute part of the 'expenses of the
Organization'. The economic problems could not have been covered in advance by a
negotiated agreement since they would be unknown until after the event and in the case
of non-Member States, which are aiso included in Article 50, no agreement at ali would
have been negotiated under Article 43.

Moreover, an argument which insists that all measures taken for the maintenance of
international peace and security must be financed through agreements concluded under
Article 43, would seem to exclude the possibility that the Security Councii might act
under some other Article of the Charter. The Court cannot accept so limited a view of the
powers of the Security council under the Charter. It cannot be said that the Charter has
left the Security Council impotent in the face of an emergency situation when agreements
under Article 43 have not been concluded.

Articles of Chapter VII of the Charter speak of 'situations' as well as disputes, and it must
lie within the power of the Security Council to police a situation even though it does not
resort to enforcement action against a State. The costs of actions which the Security
Council is authorized to take constitute 'expenses of the Organization within the meaning
of Article 17, paragraph 2'.

* %k %k

The Court has considered the general problem of the interpretation of Article 17,
paragraph 2, in the light of the general structure of the Charter and of the respective
functions assigned by the Charter to the General Assembly and to the Security Counci,
with a view to determining the meaning of the phrase 'the expenses of the Organization'.
The Court does not find it necessary to go further in giving a more detailed definition of
such expenses. The Court will, therefore, proceed to examine the expenditures
enumerated in the request for the advisory opinion. In determining whether the actual
expenditures authorized constitute 'expenses of the Organization within the meaning of
Article 17, paragraph 2, of the Charter', the Court agrees that such expenditures must be
tested by their relationship to the purposes of the United Nations in the sense that if an
expenditure were made for a purpose which is not one of the purposes of the United
Nations, it could not be considered an 'expense of the Organization'.

The puroses of the United Nations are set forth in Article 1 of the Charter. The first two
purposes as stated in paragraphs 1 *168 and 2, may be summarily described as pointing
to the goal of international peace and security and friendly relations. The third purpose is
the achievement of economic, social, cultural and humanitarian goals and respect for
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human rights. The fourth and last purpose is: 'To be a center for harmonizing the actions
of nations in the attainment of these common ends.'

The primary place ascribed to international peace and security is natural, since the
fulfilment of the other purposes will be dependent upon the attainment of that basic
condition. These purposes are broad indeed, but neither they nor the powers conferred to
effectuate them are unlimited. Save as they have entrusted the Organization with the
attainment of these common ends, the Member States retain their freedom of action. But
when the Organization takes action which warrants the assertion that it was appropriate
for the fulfiiment of one of the stated purposes of the United Nations, the presumption is
that such action is not ultra vires the Organization.

If it is agreed that the action in question is within the scope of the functions of the
Organization but it is alleged that it has been initiated or carried out in @ manner not in
conformity with the division of functions among the several organs which the Charter
prescribes, one moves to the internal plane, to the internal structure of the Organization.
If the action was taken by the wrong organ, it was irregular as a matter of that internal
structure, but this would not necessarily mean that the expense incurred was not an
expense of the Organization. Both national and international law contemplate cases in
which the body corporate or politic may be bound, as to third parties, by an ultra vires
act of an agent.

In the legal systems of States, there is often some procedure for determining the validity
of even a legislative or governmental act, but no analogous procedure is to be found in
the structure of the United Nations. Proposals made during the drafting of the Charter to
place the ultimate authority to interpret the Charter in the International Court of Justice
were not accepted; the opinion which the Court is in course of rendering is an advisory
opinion. As anticipated in 1945, therefore, each organ must, in the first place at least,
determine its own jurisdiction. If the Security Council, for example, adopts a resolution
purportedly for the maintenance of international peace and security and if, in accordance
with a mandate or authorization in such resolution, the Secretary-General incurs financial
obligations, these amounts must be presumed to constitute 'expenses of the
Organization'.

The Financial Regulations and Rules of the United Nations, adopted by the General
Assembly, provide:

'Regulation 4.1: The appropriations voted by the General Assembly shall constitute an
authorization to the Secretary-*169 General to incur obligations and make payments for
the purposes for which the appropriations were voted and up to the amounts so voted.'
Thus, for example, when the General Assembly in resolution 1619 (XV) included a
paragraph reading:

'3. Decides to appropriate an amount of $100 million for the operations of the United
Nations in the Congo from 1 January to 31 October 1961',

this constituted an authorization to the Secretary-General to incur certain obligations of
the United Nations just as clearly as when in resolution 1590 (XV) the General Assembly
used this language:

'3. Authorizes the Secretary-General ... to incur commitments in 1961 for the United
Nations operations in the Congo up to the total of $24 million...'

On the previous occasion when the Court was called upon to consider Article 17 of the
Charter, the Court found that an award of the Administrative Tribunal of the United
Nations created an obligation of the Organization and with relation thereto the Court said
that:

'the function of approving the budget does not mean that the General Assembly has an
absolute power to approve or disapprove the expenditure proposed to it; for some part of
that expenditure arises out of obligations already incurred by the Organization, and to
this extent the General Assembly has no alternative but to honour these engagements'.
(Effects of awards of compensation made by the United Nations Administrative Tribunal,
1.C.). Reports 1954, p. 59.)

Similarly, obligations of the Organization may be incurred by the Secretary- General,
acting on the authority of the Security Council or of the General Assembly, and the
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General Assembly 'has no alternative but to honour these engagements'.

The obligation is one thing: the way in which the obligation is met-that is from what
source the funds are secured-is another. The General Assembly may follow any one of
several alternatives: it may apportion the cost of the item according to the ordinary scale
of assessment; it may apportion the cost according to some special scale of assessment;
it may utilize funds which are voluntarily contributed to the Organization; or it may find
some other method or combination of methods for providing the necessary funds. In this
context, it is of no legal significance whether, as a matter of book-keeping or accounting,
the General Assembly chooses to have the item in question included under one of the
standard' established sections of the 'regular’ budget or whether it is separately listed in
some special account or fund. The significant fact is that the item is an expense of the
Organization and under *1270 Article 17, paragraph 2, the General Assembly therefore
has authority to apportion it.

The reasoning which has just been developed, applied to the resolutions mentioned in the
request for the advisory opinion, might suffice as a basis for the opinion of the Court. The
Court finds it appropriate, however, to take into consideration other arguments which
have been advanced.

* % %k

The expenditures enumerated in the request for an advisory opinion may conveniently be
examined first with reference to UNEF and then to ONUC. In each case, attention will be
paid first to the operations and then to the financing of the operations.

In considering the operations in the Middle East, the Court must analyze the functions of
UNEF as set forth in resolutions of the General Assembly. Resolution 998 (ES-I) of 4
November 1956 requested the Secretary-General to submit a plan 'for the setting up,
with the consent of the nations concerned, of an emergency international United Nations
Force to secure and supervise the cessation of hostilities in accordance with all the terms
of' the General Assembly's previous resolution 997 (ES-I) of 2 November 1956. The verb
'secure’ as applied to such matters as halting the movement of military forces and arms
into the area and the conclusion of a cease-fire, might suggest measures of enforcement,
were it not that the Force was to be set up 'with the consent of the nations concerned'.
In his first report on the plan for an emergency international Force the Secretary-General
used the language of resolution 998 (ES-I) in submitting his proposals. The same terms
are used in General Assembly resolution 1000 (ES-I) of 5 November in which operative
paragraph 1 reads:

'Establishes a United Nations Command for an emergency international Force to secure
and supervise the cessation of hostilities in accordance with all the terms of General
Assembly resolution 997 (ES-I) of 2 November 1956."

This resolution was adopted without a dissenting vote. In his second and final report on
the plan for an emergency international Force of 6 November, te Secretary-General, in
paragraphs 9 and 10, stated:

'While the General Assembly is enabled to establish the Force with the consent of those
parties which contribute units to the Force, it could not request the Force to be stationed
or operate on the territory of a given country without the consent of the Government
*171 of that country. This does not exclude the possibility that the Security Council could
use such a Force within the wider margins provided under Chapter VII of the United
Nations Charter. I would not for the present consider it necessary to elaborate this point
further, since no use of the Force under Chapter VII, with the rights in relation to Member
States that this would entail, has been envisaged.

10. The point just made permits the conclusion that the setting up of the Force should
not be guided by the needs which would have existed had the measure been considered
as part of an enforcement action directed against a Member country. There is an obvious
difference between establishing the Force in order to secure the cessation of hostilities,
with a withdrawal of forces, and establishing such a Force with a view to enforcing a
withdrawal of forces.'
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Paragraph 12 of the Report is particularly important because in resolution 1001 (ES-I)
the General Assembly, again without a dissenting vote, 'Concurs in the definition of the
functions of the Force as stated in paragraph 12 of the Secretary-General's report'.
Paragraph 12 reads in part as follows:

'the functions of the United Nations Force would be, when a cease-fire is being
established, to enter Egyptian territory with the consent of the Egyptian Government, in
order to help maintain quiet during and after the withdrawal of non-Egyptian troops, and
to secure compliance with the other terms established in the resolution of 2 November
1956. The Force obviously shouid have no rights other than those necessary for the
execution of its functions, in co-operation with local authorities. It would be more than an
observers' corps, but in no way a military force temporarily controlling the territory in
which it is stationed; nor, moreover, should the Force have military functions exceeding
those necessary to secure peaceful conditions on the assumption that the parties to the
conflict take all necessary steps for compliance with the recommendations of the General
Assembly.’

It is not possible to find in this description of the functions of UNEF, as outlined by the
Secretary-General and concurred in by the General Assembly without a dissenting vote,
any evidence that the Force was to be used for purposes of enforcement. Nor can such
evidence be found in the subsequent operations of the Force, operations which did not
exceed the scope of the functions ascribed to it.

It could not therefore have been patent on the face of the resolution that the
establishment of UNEF was in effect 'enforcement action' under Chapter VII which, in
accordance with the Charter, could be authorized only by the Security Council.

On the other hand, it is apparent that the operations were undertaken to fulfil a prime
purpose of the United Nations, that is, to *172 promote and to maintain a peaceful
settlement of the situation. This being true, the Secretary-General properly exercised the
authority given him to incur financial obligations of the Organization and expenses
resulting form such obligations must be considered 'expenses of the Organization within
the meaning of Article 17, paragraph 2'.

Apropos what has already been said about the meaning of the word 'action' in Article 11
of the Charter, attention may be called to the fact that resolution 997 (ES-I), which is
chronologically the first of the resolutions concerning the operations in the Middle East
mentioned in the request for the advisory opinion, provides in paragraph 5:

'Requests the Secretary-General to observe and report promptly on the compliance with
the present resolution to the Security council and to the General Assembly, for such
further action as they may deem appropriate in accordance with the Charter.'

The italicized words reveal an understanding that either of the two organs might take
'action’ in the premises. Actually, as one knows, the 'action’ was taken by the General
Assembly in adopting two days later without a dissenting vote, resolution 998 (ES-I) and,
also without a dissenting vote, within another three days, resolutions 1000 (ES-I) and
1001 (ES-I), all providing for UNEF.

The Court notes that these 'actions' may be considered 'measures' recommended under
Article 14, rather than 'action' recommended under Article 11. The powers of the General
Assembly stated in Article 14 are not made subject to the provisions of Article 11, but
only of Article 12. Furthermore, as the Court has already noted, the word 'measures’
implies some kind of action. So far as concerns the nature of the situations in the Middle
East in 1956, they could be described as 'likely to impair ... friendly relations among
nations', just as well as they could be considered to involve ‘the maintenance of
international peace and security'. Since the resolutions of the General Assembly in
question do not mention upon which article they are based, and since the language used
in most of them might imply reference to either Article 14 or Article 11, it cannot be
excluded that they were based upon the former rather than the latter article.

* %k %

The financing of UNEF presented perplexing problems and the debates on these problems
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have even led to the view that the General Assembly never, either directly or indirectly,
regarded the *173 expenses of UNMEF as 'expenses of the Organization within the
meaning of Article 17, paragraph 2, of the Charter'. With this interpretation the Court
cannot agree. In paragraph 15 of his second and final report on the plan for an
emergency international Force of 6 November 1956, the Secretary-General said that this
problem required further study. Provisionally, certain costs might be absorbed by a nation
providing a unit, 'while all other costs should be financed outside the normal budget of
the United Nations'. Since it was 'obviously impossible to make any estimate of the costs
without a knowledge of the size of the corps and the length of its assignment’, the 'only
practical course ... would be for the General Assembly to vote a general authorization for
the cost of the Force on the basis of general principles such as those here suggested'.
Paragraph 5 of resolution 1001 (ES-I) of 7 November 1956 states that the General
Assembly 'Approves provisionally the basic rule concerning the financing of the Force laid
down in paragraph 15 of the Secretary-General's report’.

In an oral statement to the plenary meeting of the General Assembly on 26 November
1956, the Secretary-General said:

'... T wish to make it equally clear that while funds received and payments made with
respect to the Force are to be considered as coming outside the regular budget of the
Organization, the operation is essentially a United Nations responsibility, and the Special
Account to be established must, therefore, be construed as coming within the meaning of
Article 17 of the Charter’.

At this same meeting, after hearing this statement, the General Assembly in resolution
1122 (XI) noted that it had 'provisionally approved the recommendations made by the
Secretary-General concerning the financing of the Force'. It then authorized the
Secretary-General 'to establish a United Nations Emergency Force Special Account to
which funds received by the United Nations, outside the regular budget, for the purpose
of meeting the expenses of the Force shall be credited and from which payments for this
purpose shall be made'. The resolution then provided that the initial amount in the
Special Account should be $10 million and authorized the Secretary-General 'pending the
receipt of funds for the Special Account, to advance from the Working Capital Fund such
sums as the Special Account may require to meet any expenses chargeable to it'. The
establishment of a Special Account does not necessarily mean that the funds in it are not
to be derived from contributions of Members as apportioned by the General Assembly.
x174 The next of the resolutions of the General Assembly to be considered is 1089 (XI)
of 21 December 1956, which reflects the uncertainties and the conflicting views about
financing UNEF. The divergencies are duly noted and there is ample reservation
concerning possible future action, but operative paragraph 1 follows the recommendation
of the Secretary-General 'that the expenses relating to the Force should be apportioned
in the same manner as the expenses of the Organization'. The language of this paragraph
is clearly drawn from Article 17:

'1. Decides that the expenses of the United Nations Emergency Force, other than for such
pay, equipment, supplies and services as may be furnished without charge by
Governments of Member States, shall be borne by the United Nations and shall be
apportioned among the Member States, to the extent of $10 million, in accordance with
the scale of assessments adopted by the General Assembly for contributions to the
annual budget of the Organization for the financial year 1957;'

This resolution, which was adopted by the requisite two-thirds majority, must have rested
upon the conclusion that the expenses of UNEF were ‘expenses of the Organization' since
otherwise the General Assembly would have had no authority to decide that they 'shall be
borne by the United Nations' or to apportion them among the Members. It is further
significant that paragraph 3 of this resolution, which established a study committee,
charges this committee with the task of examining 'the question of the apportionment of
the expenses of the Force in excess of $10 million ... and the principle or the formulation
of scales of contributions different from the scale of contributions by Member States to
the ordinary budget for 1957'. The italicized words show that it was not contemplated
that the Committee would consider any method of meeting these expenses except
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through some form of apportionment although it was understood that a different scale
might be suggested.

The report of this study committee again records differences of opinion but the draft
resolution which it recommended authorized further expenditures and authorized the
Secretary-General to advance funds from the Working Capital Fund and to borrow from
other funds if necessary; it was adopted as resolution 1090 (XI) by the requisite two-
thirds majority on 27 February 1957. In paragraph 4 of that resolution, the General
Assembly decided that it would at its twelfth session 'consider the basis for financing any
costs of the Force in excess of $10 million not covered by voluntary contributions'.
Resolution 1151 (XII) of 22 November 1957, while contemplating the receipt of more
voluntary contributions, decided in paragraph 4 that the expenses authorized 'shall be
borne by the Members of the United Nations in accordance with the scales of
assessments *175 adopted by the General Assembly for the financial years 1957 and
1958 respectively'.

Almost a year later, on 14 November 1958, in resolution 1263 (XIII) the General
Assembly, while 'Noting with satisfaction the effective way in which the Force continues
to carry out its function', requested the Fifth Committee 'to recommend such action as
may be necessary to finance this continuing operation of the United Nations Emergency
Force'.

After further study, the provision contained in paragraph 4 of the resolution of 22
November 1957 was adopted in paragraph 4 of resolution 1337 (XIII) of 13 December
1958. Paragraph 5 of that resolution requested 'the Secretary-General to consult with the
Governments of Member States with respect to their views concerning the manner of
financing the Force in the future, and to submit a report together with the replies to the
General Assembly at its fourteenth session'. Thereafter a new plan was worked out for
the utilization of any voluntary contributions, but resolution 1441 (X1V) of 5 December
1959, in paragraph 2: 'Decides to assess the amount of $20 million against all Members
of the United Nations on the basis of the regular scale of assessments’ subject to the use
of credits drawn from voluntary contributions. Resolution 1575 (XV) of 20 December
1960 is practically identical.

The court concludes that, from year to year, the expenses of UNEF have been treated by
the General Assembly as expenses of the Organization within the meaning of Article 17,
paragraph 2, of the Charter.

5k kK %k

The operations in the Congo were initially authorized by the Security Council in the
resolution of 14 July 1960 which was adopted without a dissenting vote. The resolution,
in the light of the appeal from the Government of the Congo, the report of the Secretary-
General and the debate in the Security Council, was clearly adopted with a view to
maintaining international peace and security. However, it is argued that that resolution
has been implemented, in violation of provisions of the Charter inasmuch as under the
Charter it is the Security Council that determines which States are to participate in
carrying out decisions involving the maintenance of international peace and security,
whereas in the case of the Congo the Secretary-General himself determined which States
were to participate with their armed forces or otherwise.

By paragraph 2 of the resolution of 14 July 1960 the Security Council 'Decides to
authorize the Secretary-General to take the necessary steps, in consultation with the
Government of the Republic of the Congo, to provide the Government with such military
assistance as may be necessary'. Paragraph 3 requested the *176 Secretary-General 'to
report to the Security Council as appropriate'. The Secretary-General made his first
report on 18 July and in it informed the Security Council which States he had asked to
contribute forces or materiel, which ones had complied, the size of the units which had
already arrived in the Congo (a total of some 3,500 troops), and some detail about
further units expected.

On 22 July the Security Council by unanimous vote adopted a further resolution in which
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the preamble states that it had considered this report of the Secretary-General and
appreciated 'the work of the Secretary-General and the support so readily and so speedily
given to him by all Member States invited by him to give assistance'. In operative
paragraph 3, the Security Council 'Commends the Secretary-General for the prompt
action he has taken to carry out resolution $/4387 of the Security Council, and for his
first report'.

On 9 August the Security Council adopted a further resolution without a dissenting vote
in which it took note of the second report and of an oral statement of the Secretary-
General and in operative paragraph 1: 'Confirms the authority given to the Secretary-
General by the Security Council resolutions of 14 July and 22 July 1960 and requests him
to continue to carry out the responsibility placed on him thereby'. This emphatic
ratification is further supported by operative paragraphs 5 and 6 by which all Member
States were called upon 'to afford mutual assistance' and the Secretary-General was
requested 'to implement this resolution and to report further to the Council as
appropriate’.

The Security Council resolutions of 14 July, 22 July and 9 August 1960 were noted by the
General Assembly in its resolution 1474 (ES-1V) of 20 September, adopted without a
dissenting vote, in which it 'fully supports' these resolutions. Again without a dissenting
vote, on 21 February 1961 the Security Council reaffirmed its three previous resolutions
'and the General Assembly resolution 1474 (ES-IV) of 20 September 1960' and reminded
'all States of their obligations under these resolutions'.

Again without a dissenting vote on 24 November 1961 the Security Council, once more
recalling the previous resolutions, reaffirmed 'the policies and purposes of the United
Nations with respect to the Congo (Leopoldville) as set out' in those resolutions.
Operative paragraphs 4 and 5 of this resolution renew the authority to the Secretary-
General to continue the activities in the Congo.

In the light of such a record of reiterated consideration, confirmation, approval and
ratification by the Security Council and by the General Assembly of the actions of the
Secretary-General in *177 implementing the resolution of 14 July 1960, it is impossible
to reach the conclusion that the operations in question usurped or impinged upon the
prerogatives conferred by the Charter on the Security Council. The Charter does not
forbid the Security Council to act through instruments of its own choice: under Article 29
it 'may establish such subsidiary organs as it deems necessary for the performance of its
functions'; under Article 98 it may entrust 'other functions' to the Secretary-General.

It is not necessary for the Court to express an opinion as to which article or articles of the
Charter were the basis for the resolutions of the Security Council, but it can be said that
the operations of ONUC did not include a use of armed force against a State which the
Security Council, under Article 39, determined to have committed an act of aggression or
to have breached the peace. The armed forces which were utilized in the Congo were not
authorized to take military action against any State. The operation did not involve
‘preventive or enforcement measures' against any State under Chapter VII and therefore
did not constitute 'action' as that term is used in Article 11.

For the reasons stated, financial obligations which, in accordance with the clear and
reiterated authority of both the Security Council and the General Assembly, the
Secretary-General incurred on behalf of the United Nations, constitute obligations of the
Organization for which the General Assembly was entitled to make provision under the
authority of Article 17.

* %k %k

In relation to ONUC, the first action concerning the financing of the operation was taken
by the General Assembly on 20 December 1960, after the Security Council had adopted
its resolutions of 14 July, 22 July and 9 August, and the General Assembly had adopted
its supporting resolution of 20 September. This resolution 1583 (XV) of 20 December
referred to the report of the Secretary-General on the estimated cost of the Congo
operations from 14 July to 31 December 1960, and to the recommendations of the
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Advisory Committee on Administrative and Budgetary Questions. It decided to establish
an ad hoc account for the expenses of the United Nations in the Congo. It also took note
of certain waivers of cost claims and then decided to apportion the sum of $48.5 million
among the Member States 'on the basis of the regular scale of assessment' subject to
certain exceptions. It made this decision because in the preamble it had already
recognized:

'that the expenses involved in the United Nations operations in the Congo for 1960
constitute 'expenses of the Organization' within *178 the meaning of Article 17,
paragraph 2, of the Charter of the United Nations and that the assessment thereof
against Member States creates binding legal obligations on such States to pay their
assessed shares'.

By its further resolution 1590 (XV) of the same day, the General Assembly authorized the
Secretary-General 'to incur commitments in 1961 for the United Nations operations in the
Congo up to the total of $24 million for the period from 1 January to 31 March 1961'. On
3 April 1961, the General Assembly authorized the Secretary-General to continue until 21
April 'to incur commitments for the United Nations operations in the Congo at a level not
to exceed $8 million per month'.

Importance has been attached to the statement included in the preamble of General
Assembly resolution 1619 (XV) of 21 April 1961 which reads:

'‘Bearing in mind that the extraordinary expenses for the United Nations operations in the
Congo are essentially different in nature from the expenses of the Organization under the
regular budget and that therefore a procedure different from that applied in the case of
the regular budget is required for meeting these extraordinary expenses.'

However, the same resolution in operative paragraph 4:

'Decides further to apportion as expenses of the Organization the amount of $100 million
among the Member States in accordance with the scale of assessment for the regular
budget subject to the provisions of paragraph 8 below [paragraph 8 makes certain
adjustments for Member States assessed at the lowest rates or who receive certain
designated technical assistance], pending the establishment of a different scale of
assessment to defray the extraordinary expenses of the Organization resulting from these
operations.'

Although it is not mentioned in the resolution requesting the advisory opinion, because it
was adopted at the same meeting of the General Assembly, it may be noted that the
further resolution 1732 (XVI) of 20 December 1961 contains an identical paragraph in the
preamble and a comparable operative paragraph 4 on apportioning $80 million.

The conclusion to be drawn from these paragraphs is that the General Assembly has
twice decided that even though certain expenses are 'extraordinary' and ‘essetially
different' from those under the 'regular budget', they are none the less 'expenses of the
Organization' to be apportioned in accordance with the power granted to the General
Assembly by Article 17, paragraph 2. This conclusion is strengthened by the concluding
clause of paragraph 4 of the two resolutions just cited which states that the decision
therein to use the scale of assessment already adopted for the *179 regular budget is
made 'pending the establishment of a different scale of assessment to defray the
extraordinary expenses'. The only alternative-and that means the 'different procedure'-
contemplated was another scale of assessment and not some method other than
assessment. 'Apportionment' and 'assessment' are terms which relate only to the General
Assembly's authority under Article 17.

% ¥k %k

At the outset of this opinion, the Court pointed out that the text of Article 17, paragraph
2, of the Charter could lead to the simple conclusion that 'the expenses of the
Organization' are the amounts paid out to defray the costs of carrying out the purposes
of the Organization. It was further indicated that the Court would examine the resolutions
authorizing the expenditures referred to in the request for the advisory opinion in order
to ascertain whether they were incurred with that end in view. The Court has made such
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an examination and finds that they were so incurred. The Court has also analyzed the
principal arguments which have been advanced against the conclusion that the
expenditures in question should be considered as 'expenses of the Organization within
the meaning of Article 17, paragraph 2, of the Charter of the United Nations', and has
found that these arguments are unfounded. Consequently, the Court arrives at the
conclusion that the question submitted to it in General Assembly resolution 1731 (XVI)
must be answered in the affirmative.

For these reasons,

THE COURT IS OF OPINION,

by nine votes to five,

that the expenditures authorized in General Assembly resolutions 1583 (XV) and 1590
(XV) of 20 December 1960, 1595 (XV) of 3 April 1961, 1619 (XV) of 21 april 1961 and
1633 (XVI) of 30 October 1961 relating to the United Nations operations in the congo
undertaken in pursuance of the Security Council resolutions of 14 July, 22 July and 9
August 1960 and 21 February and 24 November 1961, and General Assembly resolutions
1474 (ES-1V) of 20 September 1960 and 1599 (XV), 1600 (XV) and 1601 (XV) of 15 April
1961, and the expenditures authorized in General Assembly resolutions 1122 (XI) of 26
November 1956, 1089 (XI) of 21 December 1956, 1090 (XI) of 27 February 1957, 1151
(XII) of 22 November 1957, 1204 (XII) of 13 December 1957, 1337 (XIII) of 13
December 1958, 1441 (XIV) of 5 December 1959 and 1575 (XV) of 20 December 1960
relating to the operations of the United Nations Emergency *180 Force undertaken in
pursuance of General Assembly resolutions 997 (ES-I) of 2 November 1956, 998 (ES-I)
and 999 (ES-I) of 4 November 1956, 1000 (ES-I) of 5 November 1956, 1001 (ES-I) of 7
November 1956, 1121 (XI) of 24 November 1956 and 1263 (XIII) of 14 November 1958,
constitute 'expenses of the Organization' within the meaning of Article 17, paragraph 2,
of the Charter of the United Nations.

Done in English and in French, the English text being authoritative, at the Peace Palace,
The Hague, this twentieth day of July, one thousand nine hundred and sixty-two, in two
copies, one of which will be placed in the archives of the Court and the other transmitted
to the Secretary-General of the United Nations.

(Signed) B. WINIARSKI, President.
(Signed) GARNIER-COIGNET, Registrar.
Judge SPIROPOULOS makes the following declaration:

While accepting the Court's conclusion, I cannot agree with all the views put forward in
the Advisory Opinion. In particular, I consider that the affirmative reply to the request for
an opinion is justified by the argument that the resolutions of the General Assembly
authorizing the financing of the United Nations operations in the Congo and the Middele
East, being resolutions designed to meet expenditure concerned with the fulfilment of the
purposes of the United Nations, which were adopted by two-thirds of the Members of the
General Assembly present and voting, create obligations for the Members of the United
Nations.

I express no opinion as to the conformity with the Charter of the resolutions relating to
the United Nations operations in the Congo and the Middle East, for the following
reasons:

The French delegation had proposed to the General Assembly the acceptance of an
amendment to the text, finally adopted by it, according to which amendment the
question put to the Court would have become: 'Were the expenditures authorized, etc. ...
decided on in conformity with the provisions of the Charter and, if so, do they constitute
'‘expenses of the Organization' within the meaning of Article 17, paragraph 2, of the
Charter of the United Nations?'

On 20 December 1961, in the course of the meeting of the General Assembly, this
amendment was accompanied by a statement by the *181 French delegation justifying
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the submission of the French amendment and which, among other things, said:

'In the opinion of the French delegation, the question put to the Court does not enable
the latter to give a clear-cut opinion on the juridical basis for the financial obligations of
Member States. The Court cannot, in fact, appraise the scope of those resolutions without
determining what obligations they may create for Member States under the Charter.

1t is for this reason that the French delegation is submitting to the Assembly an
amendment [A/L. 378] the adoption of which would enable the Court to determine
whether or not the Assembly resolutions concerning the financial implications of the
United Nations operations in the Congo and the Middle East are in conformity with the
Charter. Only thus, if the matter is referred to the Court, will it be done in such a way as
to take into account the scope and nature of the problems raised in the proposal to
request an opinion.’

The French amendment was rejected.

The rejection of the French amendment by the General Assembly seems to me to show
the desire of the Assembly that the conformity or non-conformity of the decisions of the
Assembly and of the Security Council concerning the United Nations operations in the
Congo and the Middle East should not be examined by the Court. It seems natural,
indeed, that the General Assembly should not have wished that the Court should
pronounce on the validity of resolutions which have been applied for several years. In
these circumstances, I have felt bound to refrain from pronouncing on the conformity
with the Charter of the resolutions relating to the United Nations operations in the Congo
and the Middle East.

Judges Sir Percy SPENDER, Sir Gerald FITZMAURICE and MORELLI append to the Opinion
of the Court statements of their Separate Opinions.

President WINIARSKI and Judges BASDEVANT, MORENO QUINTANA, KORETSKY and
BUSTAMANTE Y RIVERO append to the Opinion of the Court statements of their
Dissenting Opinions.

(Initialled) B. W.

(Initialled) G.-C.

*182 SEPARATE OPINION OF JUDGE SIR PERCY SPENDER

I agree that the question should be answered in the affirmative.

The Court is called upon to answer a question which, exceedingly important though it is,
lies within a comparatively limited compass.

That question is whether certain particularized expenditure-money spent or to be spent-
authorized by certain specified resolutions of the General Assembly, constitute ‘expenses
of the Organization' within the meaning of Article 17 (2) of the Charter.

Whilst the form in which the question has been framed may not in any manner inhibit the
Court from considering any aspect of the Charter, or any part of the record presented to
it, to the extent it considers relevant, the opinion the Court gives ought not, in my view,
go beyond the limits of what is reasonably necessary to permit it to answer the question.
To go beyond these limits is I think an excess of function.

For my part I have not found it necessary to express any opinion upon the validity or
regularity of the resolutions pursuant to which the operations in the Congo and the
Middle East were undertaken. A conclusion thereon would not, in my view, affect the
answer which should be given to the question.

Article 17 has a provenance and field of its own. It is the only Article in the Charter which
deals with the budgetary affairs and the expenses of the Organization. Neither the word
'‘budget’ in Article 17 (1) nor the word 'expenses' in Article 17 (2) is qualified in any
manner in the text, nor elsewhere by anything appearing in the Charter.

The word 'budget’ in Article 17 (1) covers all finance requirements of the Organization
and the word 'expenses' in Article 17 (2) covers all expenditures which may be incurred
on behalf of the Organization, which give effect to the purposes of the United Nations.
There is, upon the proper interpretation of Article 17, no legal basis for confining these
words to what has been described as 'normal’, ‘ordinary’, '‘administrative' or 'essential’
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costs and expenditure, whatever precisely these terms may denote. The expenditures
referred to in the question put to the Court were of a character which could qualify them
as incurred in order to give effect to the purposes of the Organization. It was in these
circumstances for the General Assembly, and for it alone, to determine, as it did, whether
these expenditures did qualify as those of the Organization and to deal with them
pursuant to its powers under Article 17 (2).

*183 Once the General Assembly has passed upon what are the expenses of the
Organization, and it is apparent that the expenditure incurred and to be incurred on
behalf of the Organization is in furtherance of its purposes, their character as such and
any apportionment thereof made by the General Assembly under Article 17 (2) of the
Charter cannot legally be challenged by any Member State. Its decision may not be
impugned and becomes binding upon each Member State. It would be anarchic of any
interpretation of the Charter were each Member State its own interpreter of whether this
or that particular expense was an expense of the Organization, within the meaning of
Article 17 (2), and could, by its own interpretation, be free to refuse to comply with the
decision of the General Assembly.

It is, moreover, evident that once the Secretary-General, who, under Article 98 of the
Charter, is bound to perform such functions as the General Assembly or the Security
Council may entrust him with, is called upon by either organ to discharge certain
functions, as he was in respect to the operations in both the Congo and the Middle East,
and in discharging them he engages the credit of the Organization and on its behalf
incurs financial obligations, then, unless the resolution under which he acts, or what he
does, is unconnected with the furtherance of the purposes of the Organization, the
moneys involved may properly be dealt with by the General Assembly as 'expenses of the
Organization'. Once they have been, the action of the General Assembly would not be
open to challenge by a Member State even if the resolutions under which he was called
upon to act were not in conformity with the Charter and even if he should exceed the
authority conferred upon him. He is the Chief Administrative Officer of the Organization
and director of the Secretariat which itself is an organ of the United Nations. If, acting
within the apparent scope of his authority, he engages the credit of the Organization, the
General Assembly has, in my view, full power to acknowledge the financial obligations
involved as 'expenses of the Organization' within the meaning of Article 17 (2) and act
accordingly.

Subject to the above and to certain general observations that I wish to make on the
discharge by the Court of its function of interpreting the Charter, I associate myself with
the opinion of the Court.

k% %

The interpretation given to Article 17 and in particular to subparagraph (2) thereof
accords a wide power to the General Assembly.

*x184 Tt is however nothing to the point to contend that so to interpret Article 17 (2)
confers an authority so extensive that it could lead the General Assembly, by virtue of its
control over the finances of the Organization, to extend, in practice, its own competence
in other fields in disregard of the provisions of the Charter. Whatever the ambit of power
conferred upon any organ of the United Nations, that may be ascertained only from the
terms of the Charter itself. Once the Court has determined the interpretation it must
accord to a provision of the Charter on which it is called upon to express its opinion, its
function is discharged. Any political consequences which may flow from its decision is not
a matter for its concern,

% Xk kK

General Observations on the Interpretation of the Charter
Words communicate their meaning from the circumstances in which they are used. In a
written instrument their meaning primarily is to be ascertained from the context, the
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setting, in which they are found.

The cardinal rule of interpretation that this Court and its predecessor has stated should
be applied is that words are to be read, if they may so be read, in their ordinary and
natural sense. If so read they make sense, that is the end of the matter. If, however, so
read they are ambiguous or lead to an unreasonable resuit, then and then only must the
Court, by resort to other methods of interpretation, seek to ascertain what the parties
really meant when they used the words under consideration (Competence of the General
Assembly regarding Admission to the United Nations, I.C.J. Reports 1950, p. 8, and
Polish Postal Service in Danzig, P.C.1.)., Series B, No. 11, p. 39).

This injunction is sometimes a counsel of perfection. The ordinary and natural sense of
words may at times be a matter of considerable difficulty to determine. What is their
ordinary and natural sense to one may not be so to another. The interpreter not
uncommonly has, what has been described as, a personal feeling towards certain words
and phrases. What makes sense to one may not make sense to another. Ambiguity may
lie hidden in the plainest and most simple of words even in their natural and ordinary
meaning. Nor is it always evident by what legal yardstick words read in their natural and
ordinary sense may be judged to produce an unreasonable resulit.

Moreover the intention of the parties at the time when they entered into an engagement
will not always-depending upon the nature and subject-matter of the engagement-have
the same importance. In particular in the case of a multilateral treaty such as *185 the
Charter the intention of its original Members, except such as may be gathered from its
terms alone, is beset with evident difficulties. Moreover, since from its inception it was
contemplated that other States would be admitted to membership so that the
Organization would, in the end, comprise 'all other peace-loving States which accept the
obligations contained in the Charter' (Article 4), the intention of the framers of the
Charter appears less important than intention in many other treaties where the parties
are fixed and constant and where the nature and subject- matter of the treaty is
different. It is hardly the intention of those States which originally framed the Charter
which is important except as that intention reveals itself in the text. What is important is
what the Charter itself provides; what-to use the words of Article 4-is 'contained in ... the
Charter'.

It is, I venture to suggest, perhaps safer to say that the meaning of words, however
described, depends upon subject-matter and the context in which they are used.

% Kk

In the interpretation of a multilateral treaty such as the Charter which establishes a
permanent international mechanism or organization to accomplish certain stated
purposes there are particular considerations to which regard should, I think, be had.

Its provisions were of necessity expressed in broad and general terms. It attempts to
provide against the unknown, the unforeseen and, indeed, the unforeseeable. Its text
reveals that it was intended-subject to such amendments as might from time to time be
made to it-to endure, at least it was hoped it would endure, for all time. It was intended
to apply to varying conditions in a changing and evolving world community and to a
multiplicity of unpredictable situations and events. Its provisions were intended to adjust
themselves to the ever changing pattern of international existence. It established
international machinery to accomplish its stated purposes.

It may with confidence be asserted that its particular provisions should receive a broad
and liberal interpretation unless the context of any particular provision requires, or there
is to be found elsewhere in the Charter, something to compel a narrower and restricted
interpretation.

The stated purposes of the Charter should be the prime consideration in interpreting its
text.

Despite current tendencies to the contrary the first task of the Court is to look, not at the
travaux preparatoires or the practice which hitherto has been followed within the
Organization, but at the terms of the Charter itself. What does it provide to carry out its
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If the meaning of any particular provision read in its context is sufficiently clear to satisfy
the Court as to the interpretation to be *186 given to it there is neither legal justification
nor logical reason to have recourse to either the travaux preparatoires or the practice
followed within the United Nations.

The Charter must, of course, be read as a whole so as to give effect to all its terms in
order to avoid inconsistency. No word, or provision, may be disregarded or treated as
superfluous, unless this is absolutely necessary to give effect to the Charter's terms read
as a whole.

k %k %k

The purpose pervading the whole of the Charter and dominating it is that of maintaining
international peace and security and to that end the taking of effective collective
measures for the prevention and removal of threats to the peace.

Interpretation of the Charter should be directed to giving effect to that purpose, not to
frustrate it. If two interpretations are possible in relation to any particular provision of it,
that which is favourable to the accomplishment of purpose and not restrictive of it must
be preferred.

A general rule is that words used in a treaty should be read as having the meaning they
bore therein when it came into existence. But this meaning must be consistent with the
purposes sought to be achieved. Where, as in the case of the Charter, the purposes are
directed to saving succeeding generations in an indefinite future from the scourge of war,
to advancing the weifare and dignity of man, and establishing and maintaining peace
under international justice for all time, the general rule above stated does not mean that
the words in the Charter can only comprehend such situations and contingencies and
manifestations of subject-matter as were within the minds of the framers of the Charter
(cf. Employment of Women during the Night, P.C.1.1., Series A/B, No. 50, p. 377).

The wisest of them could never have anticipated the tremendous changes which
politically, militarily, and otherwise have occurred in the comparatively few years which
have elapsed since 1945. Few if any could have contemplated a world in thraldom to
atomic weapons on the scale of today, and the dangers inherent in even minor and
remote events to spark wide hostilities imperilling both world peace and vast numbers of
mankind. No comparable human instrument in 1945 or today could provide against all
the contingencies that the future should hold. All that the framers of the Charter
reasonably could do was to set forth the purposes the organization set up should seek to
achieve, establish the organs to accomplish these purposes and confer upon these organs
powers in general terms. Yet these general terms, unfettered by man's incapacity to
foretell the future, may be sufficient to meet the thrusts of a changing world.

*187 The nature of the authority granted by the Charter to each of its organs does not
change with time. The ambit or scope of the authority conferred may nonetheless
comprehend ever changing circumstances and conditions and embrace, as history unfolds
itself, new problems and situations which were not and could not have been envisaged
when the Charter came into being. The Charter must accordingly be interpreted, whilst in
no way deforming or dislocating its language, so that the authority conferred upon the
Organization and its various organs may attach itself to new and unanticipated situations
and events.

All canons of interpretation, however valuable they may be, are but aids to the
interpreter. There are, as this Court's predecessor acknowledged, many methods of
interpretation (Territorial Jurisdiction of the International Commission on the River Oder,
P.C.1.1., Series A, No. 23, p. 26). The question whether an unforeseen, or extraordinary,
or abnormal development or situation, or matter relating thereto, falls within the
authority accorded to any of the organs of the Organization finds its answer in
discharging the essential task of all interpretation-ascertaining the meaning of the
relevant Charter provision in its context. The meaning of the text will be illuminated by
the stated purposes to achieve which the terms of the Charter were drafted.

2241
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Practice within the United Nations-Its effect on or value as a criterion of interpretation.
In the proceedings on this Advisory Opinion practice and usage within the United Nations
has been greatly relied upon by certain States, which have availed themselves of the
opportunity to present their views to the Court, as establishing a criterion of
interpretation of relevant Charter provisions.

It was for example contended by one State that usages developed in the practice of the
United Nations have dealt with certain items of expenditure as expenses of the
Organization within the meaning of Article 17 (2) and that such usages whether or not
they could be said to have attained the character of customary legal principle are
relevant for the purposes of interpreting the meaning and scope of resolutions adopted
by the General Assembly concerning specific question. So usage within the United
Nations, it was urged, has sanctioned the inclusion in the budget expenses of the
Organization of items which related to other than the ordinary administrative and routine
duties of the Organization as, for example, those connected with special peace-keeping
operations and operations of a similar *188 character initiated by either the General
Assembly or the Security Council.

Thus, so it was asserted, in practice it had been considered a normal and usual procedure
to include such operations in the regular budget which was financed in accordance with
Article 17 (2) of the Charter. Though objections had from time to time been made to the
inclusion of different items, the General Assembly had not hesitated to overrule such
objections and the objecting States, it was claimed, had in the end acquiesced in the
decisions by paying their contributions under Article 17 (2). It was also contended that
the General Assembly and the Security Council had consistently pursued a practice of
considering the General Assembly competent to deal with a matter transferred to it from
the Security Council in the circumstances defined by the Uniting for Peace Resolution 377
(V).

These practices were called in aid as relevant considerations in interpreting both Article
17 (2) and Article 24 of the Charter. The proposition advanced was that it is a general
principle that a treaty provision should be interpreted in the light of the subsequent
conduct of the contracting parties- words which echo those to be found in the Advisory
Opinion of the Permanent Court in Interpretation of the Treaty of Lausanne (P.C.I1.J.,
Series B, No. 12, 1925, p. 24)-and that the uniform practice pursued by the organs of the
United Nations should be equated with the 'subsequent conduct’ of contracting parties as
in the case of a bilateral treaty.

Similar contentions were made by other States. The practice of the parties in interpreting
a constitutive instrument, it was submitted, was a guide to that instrument's true
meaning. The practice of the Security Council, as well as that of the General Assembly,
demonstrated, it was said, that the power to approve and apportion the budget of the
United Nations was recognized to be the province of the General Assembly alone.
Furthermore, by adopting certain resolutions the Security Council and the General
Assembly construed the Charter as granting the powers thus exercised, that these organs
had the competence to interpret such parts of the Charter as were applicable to their
respective and particular functions, and accordingly, that the interpretations such organs
have in practice given to their respective powers are entitled to the greatest weight in
any subsequent judicial review to determine the meaning and extent of those functions.
The contention of one State went further. The claim was made that any interpretation of
the Charter by a United Nations organ *189 should be upheld so long as it is an
interpretation which is not expressly inconsistent with the Charter and that since any
such interpretation would reflect the support of the majority of the Member States, and
considering the interpretation of the Charter which has been applied by the Assembly in
regard to financing the operation of the UNOC and UNEF, the Court should give its
advisory opinion in this case in the affirmative.

These contentions raise questions of importance which should not, I think, be passed
over in silence, particularly having regard to the extent to which the Court itself has had
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recourse to practice within the United Nations from which to draw sustenance for its
interpretation of Charter provisions.

* K %k

It is of course a general principle of international law that the subsequent conduct of the
parties to a bilateral-or a multilateral-instrument may throw light on the intention of the
parties at the time the instrument was entered into and thus may provide a legitimate
criterion of interpretation.

So the conduct of one party to such an instrument-or to a unilateral instrument-may
throw light upon its intentions when entering into it whilst that of both-or all-parties may
have considerable probative value in aid of interpretation.

There is, however, as the late Judge Sir Hersch Lauterpacht has pointed out, an element
of artificiality in the principle, and care must be taken to circumscribe its operation. This
element of artificiality is greatly magnified when the principle is sought to be extended
from the field of bilateral instruments to that of multilateral instruments of an organic
character and where the practice (or subsequent conduct) relied upon is that, not of the
parties to the instrument, but of an organ created thereunder.

In any case subsequent conduct may only provide a criterion of interpretation when the
text is obscure, and even then it is necessary to consider whether that conduct itself
permits of only one inference (Brazilian Loans Case, P.C.1.]., Series A/B, Nos. 20/21 , p.
119). Except in the case where a party is by its conduct precluded from relying upon a
particular interpretation, with which type of case we are not presently concerned, it can
hardly control the language or provide a criterion of interpretation of a text which is not
obscure.

I find difficulty in accepting the proposition that a practice pursued by an organ of the
United Nations may be equated with the *190 subsequent conduct of parties to a
bilateral agreement and thus afford evidence of intention of the parties to the Charter
(who have constantly been added to since it came into force) and in that way or
otherwise provide a criterion of interpretation. Nor can I agree with a view sometimes
advanced that a common practice pursued by an organ of the United Nations, though
ultra vires and in point of fact having the result of amending the Charter, may
nonetheless be effective as a criterion of interpretation.

* %k %k

The legal rationale behind what is called the principle of 'subsequent conduct’ is I think
evident enough. In essence it is a question of evidence, its admissibility and value. Its
roots are deeply embedded in the experience of mankind.

A man enters into a compact usually between himself and another. The meaning of that
compact when entered into whether oral, or in writing, may well be affected, even
determined, by the manner in which both parties in practice have carried it out.

That is evident enough. Their joint conduct expresses their common understanding of
what the terms of their compact, at the time they entered into it, were intended to mean,
and thus provides direct evidence of what they did mean.

That conduct on the part of both parties to a treaty should be considered on the same
footing is incontestable. It provides a criterion of interpretation.

It is however evident enough-despite a flimsy and questionable argument based upon
what appears in Iranian Oil Company (I.C.J. Reports 1952, pp. 106-107)- that the
subsequent conduct of one party alone cannot be evidence in its favour of a common
understanding of the meaning intended to be given to the text of a treaty. Its conduct
could, under certain conditions to which I have in the Case concerning the Temple of
Preah Vihear (I.C.J. Reports 1962, p. 128) made brief reference, preclude it as against
the other party to the treaty from alleging an interpretation contrary to that which by its
conduct it has represented to be the correct interpretation to be placed upon the treaty.
Short of conduct on its part amounting to preclusion, it may also, if the other party to the
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treaty acknowledges that the interpretation so placed upon it by the first party is correct,
provide evidence in favour of the first party, depending on the weight the
acknowledgement merits, and thus also provide a criterion of interpretation.

As in the field of municipal law, multilateral compacts were a later development; as also
were multilateral treaties in the field of international law, particularly those of the
organizational character of the Charter.

*191 In the case of multilateral treaties the admissibility and value as evidence of
subsequent conduct of one or more parties thereto encounter particular difficulties. If all
the parties to a multilateral treaty where the parties are fixed and constant, pursue a
course of subsequent conduct in their attitude to the text of the treaty, and that course of
conduct leads to an inference, and one inference only, as to their common intention and
understanding at the time they entered into the treaty as to the meaning of its text, the
probative value of their conduct again is manifest. If however only one or some but not
all of them by subsequent conduct interpret the text in a certain manner, that conduct
stands upon the same footing as the unilateral conduct of one party to a bilateral treaty.
The conduct of such one or more could not of itself have any probative value or provide a
criterion for judicial interpretation.

Even where the course of subsequent conduct pursued by both parties to a bilateral
treaty or by all parties to a multilatera! treaty are in accord and that conduct permits of
only one inference it provides a criterion of interpretation only when, as has already been
indicated, the text of the treaty is obscure or ambiguous. It may, however, depending
upon other considerations not necessary to be here dealt with, provide evidence from
which to infer a new agreement with new rights and obligations between the parties, in
effect superimposed or based upon the text of the treaty and amending the same. This
latter aspect of subsequent conduct is irrelevant for present consideration since no
amendment of the Charter may occur except pursuant to Article 108 of the Charter.
When we pass from multilateral treaties in which the parties thereto are fixed and
constant to multilateral treaties where the original parties thereto may be added to in
accordance with the terms of the treaty itself we move into territory where the role and
value of subsequent conduct as an interpretive element is by no means evident.

The Charter provides the specific case with which we are concerned. The original
Members of the Charter number less than half the total number of Member States. If the
intention of the original Members of the United Nations, at the time they entered into the
Charter, is that which provides a criterion of interpretation, then it is the subsequent
conduct of those Members which may be equated with the subsequent conduct of the
parties to a bilateral or multilateral treaty where the parties are fixed and constant. This,
it seems to me, could add a new and indeterminate dimension to the rights and
obligations of States that were not original Members and so were not privy to the
intentions of the original Members.

However this may be, it is not evident on what ground a practice consistently followed by
a majority of Member States not in fact *192 accepted by other Member States could
provide any criterion of interpretation which the Court could properly take into
consideration in the discharge of its judicial function. The conduct of the majority in
following the practice may be evidence against them and against those who in fact accept
the practice as correctly interpreting a Charter provision, but could not, it seems to me,
afford any in their favour to support an interpretation which by majority they have been
able to assert.
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It is not I think permissible to move the principle of subsequent conduct of parties to a
bilateral or multilateral treaty into another field and seek to apply it, not to the parties to
the treaty, but to an organ established under the treaty.

My present view is that it is not possible to equate 'subsequent conduct' with the practice
of an organ of the United Nations. Not only is such an organ not a party to the Charter
but the inescapable reality is that both the General Assembly and the Security Council are
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but the mechanisms through which the Members of the United Nations express their
views and act. The fact that they act through such an organ, where a majority rule
prevails and so determines the practice, cannot, it seems to me, give any greater
probative value to the practice established within that organ than it would have as
conduct of the Members that comprise the majority if pursued outside of that organ.

The contention of the various States, that the practice followed by the General Assembly
and the Security Council in interpreting their functions under the Charter has a particular
probative value of its own, finds authority, it is claimed, in the jurisprudence of this Court
and its predecessor.

It falls for consideration to what extent, if at all, this is so.

The cases which may be relied upon are few and, upon examination, they throw little
light upon the matter. The extent to which a practice pursued by an organ of the United
Nations may be had resort to by the Court, if at all, as an aid to interpretation, has, I
think, yet to receive deliberate consideration by, and to be spelt out by, the Court.

In the Advisory Opinion of the Permanent Court in Competence of the International
Labour Organisation (P.C.1.)., Series B, No. 2 (1922), pp. 40-41) when dealing with a
question of interpretation arising out of Part XIII of the Treaty of Peace between the
Allied *193 and Associated Powers and Germany, the fact that the competence of the
International Labour Organisation to deal with the subject of agriculture had never been
disputed by the Contracting Parties might, the Court observed, if there had been any
ambiguity in the text (which the Court found did not exist), 'suffice to turn the scale'. The
Court in point of fact had already arrived at its conclusion on the interpretation which
should be given to the text; its observation was accordingly obiter dicta. Moreover it was
dealing with the conduct of parties to the treaty. In any case from the nature of the
Court's observation in that case it must be evident that it has little if any jurisprudential
value on the matter presently being considered.

In the Advisory Opinion of the Permanent Court in Treaty of Lausanne (Frontier between
Turkey and Iraq) (P.C.1.J., 1925, Series B, No. 12, p. 24) advice was sought by the
Council of the League of Nations on Article 3, paragraph 2, of that Treaty. Although this
was so, an examination of the case will reveal that what the Court was directing its
attention to was in essence a dispute between Great Britain and Turkey in relation to the
frontier between the lastmentioned State and Iraq. In that case the Court did concern
itself with the subsequent conduct of the Parties but only with the conduct of the Parties
to that dispute. It examined the conduct of Great Britain and Turkey. Again the Court in
any case had already reached its conclusion on the interpretation it should place upon the
Article upon which advice was sought. The meaning was 'sufficiently clear' and thus what
it had to say in relation to the subsequent conduct of Great Britain and Turkey was also
obiter dicta.

The Court observed

'The facts subsequent to the conclusion of the Treaty of Lausanne can only concern the
Court in so far as they throw light upon the intention of the Parties [FN1]-at the time of
the conclusion of the Treaty.'

It considered that the 'attitude adopted by the British and Turkish Governments' after the
signature of the Treaty 'is only valuable ... as an indication of their views regarding the
clause in question'. The fact that the British and Turkish representatives concurred in a
certain unanimous vote of the Council of the League on a particular matter showed that
there was no disagreement between 'the Parties' as regards their obligation to accept as
definitive and binding the decision or recommendation to be made by the Council. The
fact that 'the Parties' accepted beforehand the Council's decision might, the Court
observed, be regarded as confirming the interpretation which in the Court's opinion
flowed from the actual wording of the Article.

*194 It hardly needs exposition to establish that this case provides no foundation upon
which to rest the contentions of the various States to which reference has previously
been made.

Nor does the Advisory Opinion of the Court in Status of South West Africa (I.C.J. Report
1950, p. 128) where the Court said that



96

‘Interpretations placed upon legai instruments by the parties to them though not
conclusive as to their meaning have considerable probative value when they contain
recognition by a party of its own obligations under an instrument’,

or the Brazilian Loans Case (P.C.1.]. (1929)), Series A, Nos. 20/21 , p. 119)- both of
which cases were relied upon in support of the proposition that the interpretation given
by the General Assembly and the Security Council to provisions of the Charter were
entitled to the greatest weight in any subsequent judicial review-carry the matter any
further. In the former case a common intention was found to exist-the interpretation that
South Africa was said to have placed upon the Charter (or its mandate) by its conduct
provided evidence against it. The latter case has little if any relevance. Having stated the
principle of 'subsequent conduct' in terms already indicated the Court went on to say that
there was indeed no ambiguity in the text. The principle accordingly did not apply. The
Court however, because of arguments advanced in the course of the proceeding before it,
was induced to consider whether the bondholders' conduct provided any basis for an
inference that they- the bondholders-were of the opinion that they were not entitled to
payment on the basis of gold; in short whether their conduct could provide evidence
against them.

Finally there is the Advisory Opinion of this Court in Competence of the General Assembly
regarding Admission to the United Nations (Article 4 of the Charter) (I.C.J. Reports 1950,
p. 9) which the Court in the present case accepts as authority for its reliance upon
practice within the United Nations to sustain its reasoning and which is usually relied
upon in support of the proposition that 'subsequent conduct’ is to be equated with a
practice pursued by the organs of the United Nations.

In that Advisory Opinion the Court would appear to have found support for its conclusion
already otherwise arrived at on the meaning of Article 4 of the Charter. It had found 'no
difficulty in ascertaining the natural and ordinary meaning of the words in question and
no difficulty in giving effect to them'. But it appears to have found sustenance or
satisfaction for its conclusion in the fact that 'the organs to which Article 4 entrusts the
judgment of the Organization have consistently interpreted the text' in the manner *195
which it had concluded was its proper interpretation. Again, whatever is the significance
to be attached to this purely factual observation on a coincidence, it was unnecessary and
irrelevant to the Court's opinion. The Court had already made it abundantly clear that it
was only when the words in their natural and ordinary meaning were ambiguous or led to
an unreasonable result, that it was permissible to resort to other methods of
interpretation. It thus confirmed the rule laid down in Case of Brazilian Loans (ante),
Serbian Loans (P.C.1.]., Series A, Nos. 20/21 , p. 38) and International Labour
Organisation (ante) that it is only where a treaty is ambiguous that resort may be had 'to
the manner of performance in order to ascertain the intention of the parties'.

That being so it is not apparent what legal significance is to be attached to the Court's
observation. The fact stated added nothing to the Court's reasoning. Whether the General
Assembly and the Security Council had consistently interpreted Article 4 in the sense in
which the Court did or had consistently interpreted it in a different sense was quite
irrelevant to the Court's conclusion. On any rational examination of this case, it provides,
I believe, no authority, at least none of any weight, for the proposition that the practice
followed by an organ of the United Nations may be equated with the subsequent conduct
of the parties to a treaty.

The jurisprudence of this Court and of the Permanent Court accordingly reveals, I believe,
no support for the various contentions advanced by the States to which reference has
been made and in particular lends none to the proposition that a pratice pursued by a
majority of Member States in an organ of the United Nations has probative value in the
present case.
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Apart from a practice which is of a peaceful, uniform and undisputed character accepted
in fact by all current Members, a consideration of which is not germane to the present
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examination, I accordingly entertain considerable doubt whether practice of an organ of
the United Nations has any probative value either as providing evidence of the intentions
of the original Member States or otherwise a criterion of interpretation. As presently
advised I think it has none.

If however it has probative value, what is the measure of its value before this Court?

An organ of the United Nations, whether it be the General Assembly, the Security
Council, the Economic and Social Council, the Secretariat or its subsidiary organs, has in
practice to interpret its authority in order that it may effectively function. So, throughout
the world, have countless governmental and administrative *196 organs and officials to
interpret theirs. The General Assembly may thus in practice, by majority vote, interpret
Charter provisions as giving it authority to pursue a certain course of action. It may
continue to give the same interpretation to these Charter provisions in similar or different
situations as they arise. In so doing action taken by it may be extended to cover
circumstances and situations which had never been contemplated by those who framed
the Charter. But this would not, for reasons which have already been given, necessarily
involve any departure from the terms of the Charter.

On the other hand, the General Assembly may in practice construe its authority beyond
that conferred upon it, either expressly or impliedly, by the Charter. It may, for example,
interpret its powers to permit it to enter a field prohibited to it under the Charter or in
disregard of the procedure prescribed in the Charter. Action taken by the General
Assembly (or other organs) may accordingly on occasions be beyond power.

The Charter establishes an Organization. The Organization must function through its
constituted organs. The functions and authorities of those organs are set out in the
Charter. However the Charter is otherwise described the essential fact is that it is a
multilateral treaty. It cannot be altered at the will of the majority of the Member States,
no matter how often that will is expressed or asserted against a protesting minority and
no matter how large be the majority of Member States which assert its will in this manner
or how small the minority.

It is no answer to say that the protesting minority has the choice of remaining in or
withdrawing from the Organization and that if it chooses to remain or because it pays its
contributions according to apportionment under Articie 17 (2) the Members in the
minority 'acquiesce’ in the practice or must be deemed to have done so. They are bound
to pay these contributions and the minority has a right to remain in the Organization and
at the same time to assert what it claims to be any infringement of its rights under the
Charter or any illegal use of power by any organ of the United Nations.

In practice, if the General Assembly (or any organ) exceeds its authority there is little
that the protesting minority may do except to protest and reserve its rights whatever
they may be. If, however, the authority purported to be exercised against the objection
of any Member State is beyond power it remains so.

So, if the General Assembly were to 'intervene in matters which are essentially within the
domestic jurisdiction of any State' within the meaning of Article 2 (7) of the Charter,
whatever be the meaning to be given to these words, that intervention would be the
*¥197 entering into a field prohibited to it under the Charter and be beyond the authority
of the General Assembly. This would continue to be so, no matter how frequently and
consistently the General Assembly had construed its authority to permit it to make
intervention in matters essentially within the domestic jurisdiction of any States. The
majority has no power to extend, alter or disregard the Charter.

Each organ of the United Nations, of course, has an inherent right to interpret the Charter
in relation to its authority and functions. But the rule that they may do so is not in any
case applicable without qualification. Their interpretation of their respective authorities
under the Charter may conceivably conflict one with the other. They may agree. They
may, after following a certain interpretation for many years, change it. In any case, their
right to interpret the Charter gives them no power to alter it.

The question of constitutionality of action taken by the General Assembly or the Security
Council will rarely call for consideration except within the United Nations itself, where a
majority rule prevails. In practice this may enable action to be taken which is beyond
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power. When, however, the Court is called upon to pronounce upon a question whether
certain authority exercised by an organ of the Organization is within the power of that
organ, only legal considerations may be invoked and de facto extension of the Charter
must by disregarded.

* kXK

Once a request for an Advisory Opinion is made to this Court and it decides to respond to
that request, the question on which the Opinion has been sought passes, as is claimed by
the Republic of France in its written statement in this case, on to the iegal plane and
takes on a new character, in the determination of which legal considerations and legal
considerations only may be invoked.

In the present case, it is sufficient to say that I am unable to regard any usage or
practice followed by any organ of the United Nations which has been determined by a
majority therein against the will of a minority as having any legal relevance or probative
value.

(Signed) Percy C. SPENDER.
*198 SEPARATE OPINION OF JUDGE SIR GERALD FITZMAURICE
I

I have not written this separate opinion because I disagree with the operative conclusion
of the Opinion of the Court. I consider that the expenditures referred to in the Assembly's
Request are without doubt expenses of the Organization within the meaning of Article 17,
paragraph 2, of the Charter. I also agree with much of the reasoning on which the Court's
Opinion is based, although it goes more into matters of pure detail and procedure than I
would have thought necessary. But as I shall indicate, I have reservations on certain
points of principle having wider implications, though they do not affect the final
conclusion reached in the present case.

Moreover (and this constitutes my main reason for writing a separate opinion), it would
seem that the Opinion of the Court, while dealing elaborately with certain matters,
refrains designedly from discussing other, more general, aspects of the subject, involving
difficulties which have troubled a number of those who have had to do with it. The
Opinion, in short, ignores various points which appear to me to be very relevant; for
although the 'legal guidance' mentioned in the preambular part of the Request is asked
for in connection with the question of 'financing the United Nations operations in the
Congo and in the Middle East', I consider that even in these contexts alone, this guidance
must fall short of full utility if it fails to deal with certain more general matters, and also
with one or two others that the Court has not gone into.

For instance, the Court has taken the view that it is only required to state whether certain
specified expenditures are expenses of the Organization, and is not called upon to declare
what are the financial obligations of Member States (hence the change in the title of the
case). To my mind the two questions are indissolubly linked, for except in so far as there
is an obligation to contribute to expenditures which duly rank as 'expenses’, there is no
point in determining whether these expenditures are expenses or not; and as I shall
show, it is necessary to deal with certain types of case in which it could be contended
that, although given expenditures are expenses of the Organization, there may not
necessarily or always be an obligation for every Member State to contribute to them.

*199 11
A short answer to the question put in the Request could be given on the following lines:

first, that the notion of expenses of the Organization cannot be confined merely to its
regular administrative expenses, since the latter are not incurred as an end in themselves
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but as a means to an end, namely, to enable the Organization to carry out the essential
substantive functions for which it exists; therefore, to regard the obligation of Member
States as extending only to routine administrative expenses would be as stultifying as it
would be disingenuous [FN1]:

secondly, that the notion of expenses of the Organization must extend at least to those
incurred in the discharge of the essential functions of the Organization for which it was
brought into existence; that peace-keeping activities constitute such a function; and that
the expenditures specified in the Request for an advisory opinion relate to peace-keeping
activities;

thirdly, that the Charter does not exclude, and indeed (subject to specified conditions and
limitations) makes express provision for the carrying out of certain peace-keeping
activities by the Assembly (Articles 11, 14, 35, etc.); and that the activities of the
Assembly in respect of which the expenditures at issue were incurred were of this kind,
and did not exceed the conditions and limitations in question.

Broadly speaking, though in greater detail and with more elaboration, these are some of
the main considerations on which the Opinion of the Court is in fact founded and, framed
as indicated above, I concur in them. The Court however, in addition to these
considerations, and more particularly in connection with those coming under the third of
them, has alluded to the possibility that, even if, in carrying out the activities concerned,
the Assembly was not acting in conformity with the division of functions established by
the Charter, this would not cause the resulting expenditures to cease being expenses of
the Organization, provided that the related activities came within the functions of the
Organization as a whole-the irregularity ranking merely as a matter appertaining to the
internal economy of the Organization. This is an idea which I think must not be pressed
too far (nor does the Court rely on it except incidentally). It is certainly correct in one
sense, namely, that internal irregularities would not affect liabilities definitely incurred by
or on behalf of the Organization, in relation to third parties outside *200 the
Organization or its membership [FN2]. But what is really in question here is the
relationship of the Member States inter se, and vis-a-vis the Organization as such, and
there can be no doubt that, in principle at least, expenditures incurred in excess of the
powers of the expending body are invalid expenditures. The question is, are they invalid
if they merely exceed the powers of the particular organ authorizing them, but not those
of the Organization as a whole? It is true that there are cases, both in the domestic and
in the international legal spheres, where all that matters (except on the purely internal
plane) is that a certain act has in fact been performed, or not performed, as the case
may be, and where the reasons for, or channels through which the performance or non-
performance has taken place are immaterial. But in the present case, the question of the
financial obligations of Member States in relation to the Organization is a question moving
on the internal plane; and if an instrument such as the Charter of the United Nations
attributes given functions in an exclusive manner to one of its organs, constituted in a
certain way-other and different functions being attributed to other and differently
constituted organs-this can only be because, in respect of the performance of the
functions concerned, importance was attached to the precise constitution of the organ
concerned [FN3].

It is not however necessary to express any final view on this matter, for the simple
reason that, as the Opinion of the Court brings out, the Charter does not, in fact, in the
matter of peacekeeping activities, establish any rigid general division of function between
the role of the Security Council and that of the Assembly. Enforcement or coercitive
action stricto sensu is of course exclusively for the Security Council, but I agree with the
Court that the action of the Assembly in the Middle East and in the Congo has not been of
this character. Furthermore, and as indicated by the Court, I consider that this action of
the Assembly has fallen within the scope of its functions under the Charter, and has not
exceeded the limitations thereby imposed on the scope and exercise of those functions.
Beyond a somewhat general statement of this character, 1 wouid not wish to go for
present purposes. While I agree with the general trend of the Court's reasoning on what I
will call the ‘military' provisions of the Charter, I would have to reserve my position on a
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number of points of formulation if I thought it necessary to go into these provisions in
detail.

*201 111

Much of the Opinion of the Court is concerned with and based on a consideration of what
has been the actual practice of the United Nations in financial matters, both generally and
in relation to the particular expenditures here involved. I would have preferred to see less
reliance on practice and more on ordinary reasoning. The argument drawn from practice,
if taken too far, can be question-begging.

However, no one would deny that practice must be a very relevant factor. According to
what has become known as the 'principle of subsequent practice', the interpretation in
fact given to an international instrument by the parties to it, as a matter of settied
practice, is good presumptive (and may in certain cases be virtually conclusive) evidence
of what the correct legal interpretation is-a principle applied by the Court on several
occasions [FN4]. But where this is the case, it is so because it is possible and reasonable
in the circumstances to infer from the behaviour of the parties that they have regarded
the interpretation they have given to the instrument in question as the legally correct
one, and have tacitly recognized that, in consequence, certain behaviour was legally
incumbent upon them. In the present context, it is necessary to take into account the
fact that any Member State can at all times, and in any event, contribute voluntarily to
the expenses of the Organization, whether or not it recognizes a legal obligation to do so;
and furthermore, that a number of the expenditures of the Organization are in fact
financed partly and, in certain important cases, even wholly or mainly by voluntary
contributions [FN5]. In these circumstances, it is hardly possible to infer from the mere
fact that Member States pay, that they necessarily admit in all cases a positive legal
obligation to do so; and where, as has not infrequently occurred, they have only paid
under or after protest, the easier inference is that this was because, for whatever reason
(by no means necessarily consciousness of legal obligation) they were unwilling in the
last resort to withhold a contribution.

Nevertheless, while the existence of these considerations renders it impossible to regard
the practice of the United Nations as conclusive in the matter-(it is indeed the validity of
some part of that practice which is put in issue by the present Request)-it cannot be less
than very material; and even if a majority vote cannot in the formal sense bind the
minority, it can, if consistently exercised in a *202 particular way, suffice to establish a
settled practice which a tribunal can usefully and properly take account of.

v

Subject to the foregoing reservations (which however go to reasoning only) I agree that
the particular expenditures mentioned in the Request rank as expenses of the
Organization; but in arriving at that conclusion the Court has failed to indicate in terms
(though it may to some extent have implied) what are the general limitations of principle
within which any given expenditure can rank as an expense of the Organization; and this
is something which I think an advisory opinion on the financial obligations of Member
States ought to do, even though it is only their obligations respecting certain particular
expenditures that are actually in question.

In my opinion, two-partly overlapping but technically distinct-conditions must be fulfilled
before any given expenditure can rank as an expense of the Organization. First, the
expenditure must belong to the genus 'expense'-that is to say it must come within the
class or category of expenditure normally (and which can in the particular circumstances
reasonably be) regarded as having the basic nature of an 'expense' properly so called. A
sum of money does not become an expense merely by being expended, or by its
expenditure being authorized. Secondly, even if the expenditure in question belongs in
principle to the genus 'expense’, it must have been validly incurred, for a purpose which
was itself valid and legitimate, in order to rank as an expense within the meaning of
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Article 17, paragraph 2, involving for Member States an obligation to contribute to it.
There will remain a third question, namely, does it follow that because a given
expenditure is an 'expense’, every Member State is invariably, and irrespective of
circumstances, bound to contribute to it according to that Member's apportioned share? 1
shall indicate in due course why, in my opinion, the answer to this last question is not
self- evident.

It will be convenient to deal first with the second of the above-mentioned questions-that
of the validity of any given expenditures. This involves issues such as the powers of the
authorizing organ, whether the object of the expenditure falls within the scope of the
purposes of the Organization, and so forth, which must depend on the particular
circumstances of each case, and to which no general solution is possible. In the present
case, an affirmative answer on the question of the validity of the expenditures concerned
can and must be given, as indicated by the Court. But the important practical point
involved is how the validity or invalidity of any given expenditures can be determined if
controversy arises, seeing that, as the Court points out, the Assembly is under no
obligation to *203 consuit the Court, and, even if consulted, the Court can only render
an opinion having a purely advisory character; and moreover, that there exists no other
jurisdiction to which compulsory reference can be made and which can also render a
binding decision.

The solution propounded by the Court is a twofold one. One aspect is indicated in the
statement made in the Opinion (italics added) that 'As anticipated in 1945 ... each organ
[sc. of the United Nations] must, in the first place at least, determine its own
jurisdiction'-i.e. the scope of its own powers and the validity of their exercise. The phrase
which has been italicized in the above citation makes the view which the citation puts
forward acceptable up to a certain point. It is no doubt true that any objection to a given
exercise of powers, or to action based on the presumed existence of certain powers, must
be advanced in the first instance in the organ concerned, and will be subject to a ruling
by it, in the form of a motion or resolution adopted by a majority vote.

The real question however, in my view (and the Court does not deal with it), is whether
such a ruling would have to be regarded as final. In the course of the oral proceedings,
the Court was in effect invited to take the view that this would be the case. It was
suggested, for example, that the mere fact that certain expenditures had been actually
apportioned by the Assembly, was conclusive as to their validity. Apportionment would
certainly be conclusive as to the majority view of the Assembly, but this merely begs the
question. It amounts to saying that even if, on an objective and impartial assessment,
given expenditures had in fact been invalidly and improperly incurred or authorized, they
would nevertheless stand automatically validated by the act of the Assembly in either
apportioning them among Member States or, in the event of a challenge, subsequently
resolving that the apportionment was good.

This is a view which I am unable to accept. It is too extreme. Moreover, I do not read the
Opinion of the Court as going so far. The issues involved clearly transcend the merely
financial problem, and even on the financial side they go deeper; for if the Assembly had
the power automatically to validate any expenditure, as some Governments appear to
have claimed in their written or oral statements, this would mean that, merely by
deciding to spend money, the Assembly could, in practice, do almost anything, even
something wholly outside its functions, or maybe those of the Organization as a whole.
Member States would be bound to contribute, and accordingly a degree of power, if not
unlimited, certainly much greater than was ever contemplated in the framing of the
Charter, would be placed in the hands of the Assembly. In this way, there could well
come about an actual realization of the fears expresse