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SPECIAL COURT FOR SIERRA LEONE
OFFICE OF THE PROSECUTOR
FREETOWN — SIERRA LEONE

THE PROSECUTOR

Against

MOINANA FOFANA

CASE NO. SCSL -2003 - 11 -PT

PROSECUTION RESPONSE TO THE DEFENCE PRELIMINARY MOTION
BASED ON LACK OF PERSONAL JURISDICTION: ILLEGAL
DELEGATION OF JURISDICTION BY SIERRA LEONE

I. INTRODUCTION

1. The Prosecution files this response to the Defence preliminary motion filed on behalf of
Moinina Fofana (the “Accused”) on 14 November 2003 and entitled “Preliminary Defence
Motion on the Lack of Personal Jurisdiction: Illegal Delegation of Jurisdiction by Sierra

Leone” (the “Preliminary Motion™).

2. The Preliminary Motion argues essentially that the jurisdiction of the Special Court over the
accused was unlawfully transferred to the Special Court by Sierra Leone. It contends that
since Sierra Leone no longer had the right to try the Accused due to the amnesty granted to
him by the Lomé Agreement, it could not transfer that jurisdiction over the Accused to the
Special Court.? It is alleged that consequently the Special Court “lacks personal jurisdiction

over the defendant.”

For the reasons given below, the Preliminary Motion should be dismissed in its entirety.

! Registry Page (“RP”) 1312-1317.

: “Peace Agreement between the Government of Sierra Leone and the Revolutionary United Front of Sierra
Leone (RUF/SL)” (the “Lome Agreement”).

} Preliminary Motion, para. 2.
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I1.

3.

ARGUMENT

The Prosecution submits that the Preliminary Motion is vague and unclear. It does not even
state what, in the Defence’s submission, is the legal nature and effect (if any) of the Lomé
Agreement. It does not state how, or by virtue of what legal principle, a document of
whatever type could deprive Sierra Leone of the capacity to enter into an international treaty

for the establishment of an international criminal court to try the Accused.

The Prosecution should not be required to guess what the Defence’s arguments might be in
order to rebut them. The Prosecution files this response without prejudice to its right to seek
leave to respond further at a subsequent stage should the Defence or the Appeals Chamber

clarify the Defence’s position.

The Preliminary Motion acknowledges that the Special Court was established by a treaty
concluded between the United Nations and the Government of Sierra Leone.* It thereby
acknowledges that the Special Court Agreement is a treaty under international law. The
relevant question is therefore whether the Lomé Agreement could deprive Sierra Leone of

the capacity under international law to enter into the Special Court Agreement.

In order to answer this question, the starting point is to determine what is the legal nature (if
any) of the Lomé Agreement. The Prosecution submits that the Lomé Agreement isnota
treaty under international law,’ but an agreement signed between two national bodies, the
Government of Sierra Leone and the RUF. Others who signed it were not parties to it, but
merely signed as “moral guarantors” or as international organizations and governments who
were “facilitating and supporting” the conclusion of the Agreement. The Lomé Agreement
thus has no force under international law. It is therefore in no way evident how it could
affect the capacity of a State under international law to enter into an agreement for the

establishment of an international criminal court.

Indeed, the Lomé Agreement had no basis in law at all until the Lomé Peace Agreement
(Ratification) Act 1999 was enacted by the Sierra Leone Parliament, but even then, its basis

was limited to Sierra Leone domestic law. Even if there were a conflict between Sierra

4
5

Preliminary Motion, para. 4.
Article 2 of the Vienna Convention on the Law of Treaties defines a “treaty” as “an international agreement

concluded benween States ...” (emphasis added).
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Leone’s domestic law and the Special Court Agreement (and this is in no way conceded by
the Prosecution), domestic law cannot be invoked to invalidate a treaty or particular
provisions thereof. Article 27(1) of the 1986 Vienna Convention on the Law of Treaties

Between States and International Organizations or Between International Organizations

provides that:

“A party may not invoke the provisions of its internal law as justification
for its failure to perform a treaty. This rule is without prejudice to Article
46.”

Article 46 of that Convention provides:

“1. A State may not invoke the fact that its consent to be bound by a treaty
has been expressed in violation of a provision of its internal law regarding
competence to conclude treaties as invalidating its consent unless that

violation was manifest and concerned a rule of its internal law of
fundamental importance.

3. A violation is manifest if it would be objectively evident to any State or
any international organization conducting itself in the matter in accordance
with the normal practice of States and, where appropriate, of international

organizations and in good faith.”

8. Materially identical provision is made in Articles 27 and 46 of the 1969 Vienna Convention
on the Law of Treaties. Although Sierra Leone is not a party to either of these two Vienna
Conventions,® their provisions reflect customary international law.” It follows from these
rules that, except in situations to which Article 46 of the Vienna Convention applies (of

which this is not one), provisions of national law do not deprive a State of the capacity under

¢ The United Nations became a party to the 1986 Vienna Convention on the Law of Treaties between States

and International Organizations or between International Organizations by a formal confirmation dated 21
December 1998.

7 See Aust, Modern Treaty Law and Practice (2000), p. 10-11 (“When questions of treaty law arise during
negotiations, whether for a new treaty or about one concluded before the entry into force of the [Vienna]
Convention, the rules set forth in the Convention are invariably relied upon even when the states are not parties to it
... Inits 1997 Gabcikovo judgment ... the [International] Court [of Justice] ... applied Articles 60-62 as reflecting
customary law, even though they had been considered rather controversial. ... [I]t is reasonable to assume that the
Court will take the same approach in respect of virtually all of the substantive provisions of the Convention. There
has been as yet no case where the Court has found that the Convention does not reflect customary law™). See also
Brownlie, Principles of Public International Law (5" edn, 1998), p. 608 (noting that while the 1969 Vienna
Convention is not as a whole declaratory of general international law, “a good number of articles are essentially
declaratory of existing law and certainly those provisions which are not constitute presumptive evidence of emergent
rules of general international law”) and p. 618 (noting the International Law Commission’s view that “the decisions
of international tribunals and State practice, if they are not conclusive, appear to support” the solution adopted in
Article 46 of the 1969 Vienna Convention).
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10.

11.

international law to enter into treaty obligations, or affect the validity of specific provisions

of treaties that they conclude.

In the present case, even if it is assumed for the sake of argument that the consent of the
Government of Sierra Leone to be bound by the Special Court Agreement was expressed in
violation of the Lomé Ratification Act (and this is in no way conceded by the Prosecution),
that Act was not a provision of Sierra Leone’s internal law “regarding competence to
conclude treaties” for the purposes of Article 46 of the two Vienna Conventions. It certainly
cannot be said that there has been any “manifest” breach of a provision of Sierra Leone’s
internal law regarding competence to conclude treaties. There is simply no basis for
suggesting that the capacity and jurisdiction of Sierra Leone under international law to enter
into an international treaty for the creation of an international criminal court could be
affected by provisions of Sierra Leone municipal law. Article 10 of the Special Court
Agreement provides that “An amnesty granted to any person falling within the jurisdiction of
the Special Court in respect of the crimes referred to in articles 2 to 4 of the present Statute

shall not be a bar to prosecution”. This provision must be given effect according to its terms.

In any event, even if Article IX of the Lomé Agreement somehow had some potential legal
effect of restricting the jurisdiction that could be conferred on an international court
established by a treaty to which Sierra Leone is a party, that provision of the Lom¢
Agreement, properly construed, was not intended to cover crimes under Articles 2-4 of the

Special Court Statute.

At the time of signature of the Lomé Agreement, the Special Representative of the Secretary-
General for Sierra-Leone appended to his signature on behalf of the United Nations a
disclaimer to the effect that the United Nations holds the understanding that the amnesty
provision in Article IX of the Agreement shall not apply to international crimes of genocide,
crimes against humanity, war crimes and other serious violations of international
humanitarian law.® In other words, this was a statement on behalf of the United Nations of

the correct interpretation of that provision. Neither of the parties to the Lomé Agreement,

8

See Security Council resolution 1315 (2000), 14 August 2000, preambular paragraph 5; Report of the

Secretary-General on the establishment of a Special Court for Sierra Leone, 4 October 2000, S/2000/915 (the
“Report of the Secretary-General”), para. 23.
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nor any of the international organizations or States represented at the signing, voiced any
objection or disagreement with this interpretation at the time, or at any subsequent time.
Indeed, in the negotiations on the Statute of the Special Court, the Government of Sierra
Leone concurred with the position of the United Nations.® The inclusion of Article 10 in the

Special Court’s Statute can itself be seen as additional confirmation of this interpretation.

12. The Prosecution submits that this interpretation is further supported by a crystallising
international norm that a government cannot grant amnesty for serious violations of crimes
under international law.' The matters referred to in the previous paragraph are themselves a
practical example of this norm. Further evidence of this norm can be found in the fact that
several international instruments that are closely related to the issue of crimes against
humanity either expressly or impliedly prohibit amnesty."" This duty to prosecute or
extradite torturers has been interpreted by the United Nations to act as a bar to granting
amnesty.” The International Criminal Tribunal for the former Yugoslavia has also declared
amnesties for torture void, and has stated that amnesties granted will not receive international
recognition.” The Report of the Secretary-General on the establishment of a Special Court
for Sierra Leone also expressed the view that to the extent that the Lomé Agreement
purported to confer an amnesty for serious violations of international humanitarian law, it

would be illegal under international law." It has been said that States “cannot use domestic

9

See Report of the Secretary-General, para. 24.
10

See, e.g., Brownlie, Principles of Public International Law (5™ edn, 1998), pp. 514-515, indicating that jus
cogens norms are “rules of customary law which cannot be set aside by treaty or acquiescence but only by the
formation of a subsequent customary rule of contrary effect. The least controversial examples of the class are the
prohibition of the use of force, the law of genocide, the principle of racial non-discrimination, crimes against
humanity, and the rules prohibiting trade in slaves and piracy” (footnotes omitted); Cassese, /nternational Criminal
Law (2003), p. 316 that “whenever general rules prohibiting specific international crimes come to acquire the nature
of peremptory norms (jus cogens), they may be construed as imposing among other things the obligation not to
cancel by legislative or executive fiat the crimes they proscribe.”

" Declaration on the Protection of all Persons from Enforced Disappearances, General Assembly Resolution
47/133, 18 December 1992, UN Doc. A/45/44 (1990), Articles 14 and 18; Convention Against Torture and other
Cruel, Inhuman or Degrading Treatment or Punishment, New York, 10 December 1984, 1965 UNTS 85 (the
“Torture Convention”).

12 See Report of the Committee Against Torture, UN GAOR, 45™ Sess., Supp No. 44, Annex Vat 109 — 13,
U.N. Doc. A./45/44 (1990).

13 Prosecutor v. Furundzija, Judgment, Case No. IT-95-17/1, T. Ch., 10 December 1998, paras. 153-157,
especially footnote 172 and accompanying text.

" See Report of the Secretary-General, para. 24: “With the denial of legal effect to the amnesty granted at
Lomé, to the extent of its illegality under international law ...”.
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legislation to bar international criminal liability”," and that national amnesties “clearly have
no standing in international law and would not afford a defence to criminal or civil
proceedings before an International Court ...”"* On a true and proper construction of the
Lome Agreement, it is submitted that crimes under Articles 2 to 4 of the Statute of the
Special Court were not covered by the amnesty provisions. Consequently, contrary to the
allegations of the Defence, the Government of Sierra Leone could not have given up “its
right to exercise jurisdiction over the persons covered by Article IX(2)”. Indeed, it would be
open to the Special Court in this case to go further, and to hold that even if Article IX of the
Lomé Agreement did purport to apply to such crimes, it would to that extent be illegal under

international law, and of no legal effect.

14. There is therefore no basis for holding that the Lomé Agreement could, as a matter of
international law limit the jurisdiction that could be conferred on an international criminal
court created by a treaty to which Sierra Leone is a party.

1. CONCLUSION

For the reasons given above, the Court should therefore dismiss the Preliminary Motion in its

entirety.
Freetown, 21 November 2003.

For the Prosecution,
i /
(QV;‘«[ T \/,(,\m t\

HERS
" Luc Cote ’
Desmond de Silva, QC Chief of Prosecutions
Deputy Prosecutor
/'//’ —
(/M‘W alter Marcus-Jones Bdul Tejan-Cole
Senior Appellate Counsel Appellate Counsel

—

'3 See Garth Meintjes, Domestic Amnesties and International Accountability, in INTERNATIONAL CRIMES,
PEACE, AND HUMAN RIGHTS 83,86 (Dinah Shelton ed. 2000)
' RICHARD J. GOLDSTONE: For Humanity: Reflections of a War Crimes Investigator 122 (2000)
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ANNEX 1:
Lome Peace Agreement 7 July 1999
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Annex

[Original: English and Frenchl]

PEACE AGREEMENT
BETWEEN THE
GOVERNMENT OF SIERRA LEONE
AND THE
REVOLUTIONARY UNITED FRONT
OF SIERRA LEONE

THE GOVERNMENT OF THE REPUBLIC OF SIERRA LEONE and
THE REVOLUTIONARY UNITED FRONT OF SIERRA LEONE (RUF/SL)

Having met in Lomé, Togo, from the 25 May 1999 to 7 July 1999 under the
avspices of the Current Chavman of ECOWAS, President Gnassingbé Eyadéma,;

Recalling earlier initiatives undertaken by the countries of the sub-region and the
International Commumty, aimed at bringing about 2 negotiated settlement of the
conflict in Sierra Leone, and culminating in the Abidjan Peace Agreement of 30
November, 1996 and the ECOWAS Peace Plan of 23 October, 1997;

Moved by the imperative need to meet the desire of the people of Sierra Leone fora
defintive settlement of the fratricidal war in their country and for genuine national
unity and reconciliation;
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Comnitted to promoting full respect for human rights and humanitarian law;

Commined 1o promoting popular participation in the governance of the country and
the advancement of democracy in a socio-political framework free of inequality,
aepotism and corruption;

Concerned with the socio-economic well being of all the people of Sierra Leone,

Lelermined to foster mutual trust and confidance berween themselves;

Detsrmined to establish sustainable peace and security; to pledge ferthwith, to settle
all past, present and future differences and grievances by peaceful means; and to
refrain from the threat and use of armed force to bring about any change in Sierra
Leone;

Reatfirming the conviction that sovereignty belongs to the people, and that
Go' emment derives all its powers. zuthority and legitimacy from the people;

Recognising the imperative that the children of Sierra Leone, especially those
affected by armed conflict, in view of their vuinerability, are entitled to special care
and the protection of their inherent wight to life, survival and development, in
accordance with the provisions of the. intermational Convention on the Rights of the
Child; o

Guided by the Declaration in the Final Communiqué of the Meeting in Lome of the
Ministers of Foreign Affairs of ECOWAS of 25 May 1999, in which they stressed
the mmportance of democracy as a factor of regional peace and security, and as
essential to the socio-economic development of ECOWAS Member States; and in
which they pledged their comunitment to the consolidation of democracy and respect
of human rights while reaffirming the need for all Member States to consolidate their
democratic base, observe the principles of good governance and good economic
management in order to ensure the emergence and development of a democratic
culture which takes into account the interests of the peoples of West Africa .
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Recomunitting themselves to the total observance and compliance with the Cease-fire
Agreement signed in Lome on 18 May 1999, and appended as Annex 1 unal the
signing of the present Peace Agreement ;

HEREBY AGREE AS FOLLOWS:

PART ONE
CESSATION OF HOSTILITIES
ARTICLE I
CEASE-FIRE

The armed coaflict between the Government of Sierra Leone and the RUF/SL IS
h ;eby ended with immediate effect. Accordingly, the two sides shall ensure that a
total and permanent cessauon of hostilities is obser.cd forthwith.

ARTICLE II

CEASE-FIRE MONITORING

I A Cease-fire Monitoring Commirree (hereinafier termed the CMC) to be chaired
bv the United Nations Observer Mission in Sierra Leone (hereinafter termed
UNOMSIL) with representatives of the Government of Sierra Leone, RUF/SL, the
Civil Defence Forces (hereinafter termed the CDF) and ECOMOG shall be
established at provincial and district levels with immediate effect to monitor, venify
and report all violations of the cease-fire.
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2. A Joint Monitoring Commission (hereinafter tarmed the JMC) shall be established
at the national level to be chaired by UNOMSIL with representatives of the
Govermment of Sierra Leone, RUF/SL, CDF and ECOMOG. The JMC shall receive,
investigate and take appropriate action on reports of violations of the cease-fire from
the CMC. The parties agree to the definition of cease-fire violations as contained in
Annex 2 which constitutes an integral part of the present Agreement.

3. The parties shall seek the assistance of the International Community in providing
funds and other logistics to enable the JMC to carry out its mandate.

PART TWO

GOVERNANCE

The Government of Sierra Leone and the RUF/SL, recognizing the right of the
people of Sierra Leone to live in peace, and desirous of finding a transittonal
mechanism to incorporate the RUF/SL into governance within the spirit ard letter of
the Constitution, agree to the following formulas for structuring the government for
the duration of the period before the next elections, as prescribed by the
Constitution, managing scarce public resources for the benefit of the deve'~pment of
the people of Sierra Leone and sharing the responsibility of implementing the peace .
Each of these formulas (not in priority order) is contained in a separate Article of
this Part of the present Agreement; and may be further detailed in protocols annexed

1o it.
Article U Transformation of the RUF/S L Into a Political Party
Article TV Enabling Members of the RUF/SL to Hold Public Office

Article V Enabling the RUF/SL to Join a Broad-based Government of National
Uniry Through Cabinet Appointment

54g
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Article VI Commission for the Consolidation of Peaca

Article VIT Comumission for the Management of Strategic Resources, National
Reconstruction and Development

Article VIII Council of Elders and Religious Leaders.

ARTICLE HI

TRANSFORMATION OF THE RUF/SL INTO A POLITICAL PARTY

| The Government of Sierra Leone shall accord every facility to the RUFAL 10

transform itself into a political party and enter the mainstream of the democratic
process. To that end.

2. Immediately upon the signing of the present Agreement, the RUF/SL shall
commence to organize itself to function as a political movement, with the rights,
privileges and duties accorded to all political parties in Sierra Leone. These include
the freedom to publish, unhindered acce.s to the media, freedom of association,
freedom of expression, freedom of assembly, and the right to mobilize and asseciate
freely.

3. Within a period of thirty days, following the signiny of the present Agreement, the
necessarv legal steps shall be taken by the Government of Sierra Leone to enable the
RUT/SL to register as a political party.
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4. The Parties shall approach the Intemational Community with a view to mobilizing
resources for the purposes of enabling the RUF/SL to function as a political party.
These resources may include but shall not be limited to:

(i) Setting up a trust fund;
(ii) Training for RUF/SL membership in party organization and functions: and

(ii1) Providing any other assistance necessaryv for achieving the goals of
this section.

ARTICLE IV

ENABLING MEMBERS OF THE RUF/SL TG HOLD PUBLIC OFFICE

I. The Government of Sierra Leone shall take the necessary steps to enable those
RUF/SL members nommated by the RUF/SL to hold public office, within the
time-frames agreed and contained in the present Agreement for the integration of the
various bodies named herein.

2. Accordingly necessary legal steps shall be taken by the Government of Sierra
Leone, within a period of fourteen days following the signing of the present
Agreement, to amend relevant laws and regulations that may constitute an
impediment or bar to RUF/SL and AFRC personnel holding public office.

3. Within seven days of the removal of anv such legal impediments, both parties

shall meet to di<-uss and agree on the appointment of RUF/SL members to positions
in parastatals, diplomacy and any other public sector.
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ARTICLE V

E.’\'ABL{NG TH'E RUF/SL TO JOIN A BROAD-BASED GOVERNMENT OF
NATIONAL UNITY THROUGH CABINET APPOINTMENTS

I. The Govemment of Sierra Leone shgll accord every opportunity to the RUF/SL 1o

join a (t;road-based goverminent of national unity through cabinet appointments. To
that end:

2. The. Chairmanship of the Board of the Commission for the Management of
Strategic Resources, National Reconmstruction and Development (CMRRD) as
previded for in Article VII of the present Agreement shall be offered to the leader of
the RUF/SL, Corporal Foday Sankoh. For this purpose he shall enjov the status of

Vice President and shall therefore be answerable only to the President of Sierra
Leone.

3. The Government of Sierra Leone shall give ministerial positions to the RUF:SL in
a moderately expanded cabinet of 18, bearing in mind thar the interests of other
political parties and civil society organizations should also be taken i=to account, as
iollows:

(1) One of the senior cabinet appeintments such as finance, foreign affairs and
justice :

{11} Three other cabinet positions.

4. In addition, the Government of Sierra Leone shall, in the same spirit, make
available to the “UF/SI. the following senior government positions: Four pusts of
Deputy Minister.

5. Within a period of fourteen days following the signing of the present Agreement,
the necessary steps shall be taken by the Government of Sierra Leone to remove any
legal impediments that may prevent RUF/SL members from holding cabinet and
other positions.
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ARTICLE VI

COMMISSION FOR THE CONSOLIDATION OF PEACE

t. A Commisston for the Consolidation of Peace (hereinatter atter termed the CCP),
shail be established within two weeks of the signing of the present Agreement 10
implement a post-conflict programme that ensures reconciliation and the welfare of
all parties to the conflict, especialig.the victims of war. The CCP shall have the
overall goal and responsibility for supervising and monitoring the implementation of
and compliance with the provisions of the present Agreement relative to the
promotion of national reconciliation and the consolidation of peace .

2. The CCP shall ensure that all structures for national reconciliation and the
consohdation of peace already in existence and those provided for in the present
Agreement are operational and given the necessary resources for realizing their
respective mandates. These structures shall comprise :

(1) the Commussion for the Management of Strategic Resources, National
Reconstruction and Development;

(i1) the Joint Monitoring Commission;

(i1} the Provincial and District Céase-ﬁrc Nonitoring Comumnittees;

(iv) the Commirtee for the Release of Prisoners of War and Non-Combatants,
(v) the Committee for Humanitarian Assistance;

(v1) the National Commission on Disarmament, ’Dernobilﬁization and

Reintegration; o
(vii) the National Commission for Resettlement, Rehabilitation and

Reconstuction:
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(vii1) the Human Rights Commission; and
(ix) the Truth and Reconciliation Commission.

3. The CCP shall have the right to inspect any activity or site connected with the
implementation of the present Agreement.

4. The CCP shall have full powers to organize its work in any manner it deems

appropriate and to appoint anv group or sub-committee which it deems necessary in
the discharge of its functions.

3. The Commission shall be composed of the following members:
1) Two representatives of the civil society ,

ii) One representative each named by the Government, the RUF/SL and the
Pariiament. N

6. The CCP shall have its own offices, adequate communication facilities and
secretariat support staff.

7. Recommendations for improvemenss or modifications shall be made to the
President of Sierra Leone for appropriate action. Like. ise, failures of the structures
to perform their assigned duties shall also be brought 0 the attention of the
President.

8. Disputes arising out of the preceding paragraph shall be bro_ught 1o the Council of
Elders and Relicious Leaders for resolution, as specified in Arwicle VI of the
present Agraement.

9. Should Protocols be needed in furtherance of any provision in the present
Agreement, the CCP shall have the responsibility for their preparation.

10. The mandatc of the CCP shall terminate at the end of the nex general elections.

S—

1853
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ARTICLE VIl

COMMISSION FOR THE MANAGEMENT OF STRATEGIC RESOURCES.
NATIONAL RECONSTRUCTION AND DEVELOPMENT

|. Given the emergency situation facing the country, the parties agree that the
Government shall exercise full control of the exploitation of gold, diamonds and
other resources, for the benefit of the people of Sierra Leone. Accordingly. a
Commission for the Management of Strategic Resources, National Reconstruction
and Development (hereinafter termed the CMRRD) shall be established anc
charged with the responsibility of securing and monitoring the legitimate explettation
of Sierra Leone’s gold and diamonds, and other resources that are determined o bs
of strategic importance for national security and welfare as well as cater for post-war
rehabilitation and reconstruction. as provided for under Amicle XXVIII of the
present Agreement.

2. The Government shall take the pecessary legal action within a peried not
exceeding two weeks from the signing of the present Agreement to the effect thar all
exploitation, sale, export, or any other transaction of gold and diamonds shall be
forbicden except those sanctioned by the CMRRD. All previous concessions shall
be null and void.

3, The CMRRD shall zutherize licensing of artisanal production of diamonds and
gold, in accordance with prevailing laws and regulations. All gold and diamonds
extracted or otherwise sourced from any Sierra Leonean territory shall be scld to the
Government.

4. The CMRRD shall ensure, through the appropriate authorities, the security of the
areas covered under this Article, and shall take all necessary measures against
unauthorized exploitation.
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5. gor the export or local resale of gold and diamonds by the Govermnment, the
* CMRRD shall authorize a buying and selling agreement with one or more reputable
international and specialized mineral companies. All exports of Sierra Leonean gold

and diamonds shall be transacted by the Government, under these agreements.

6. The proceeds from the transactions of gold and diamonds shall be public monies
which shall enter a special Treasury account to be spent exclusively on the
development of the people of Sierra Lecne, with appropriations for public educarion,
public health, infrastrucrural development, and compensation for incapacitated war
victims as well as post-war rehabilitation and reconstruction. Priority spending shall
2o to rural areas. o —
7. The Government shall, if necessary, seek the assistance and coeperation of other
governments and their instruments of law enforcement to detect and facilitate the
prosecution of violations of this Article.

3. The managzement of other natural resources shail be reviewed by the CMRRD to
determmne if their regulation is 2 matter of national security and weltare, and
recommend appropriate policy to the Government.

9 The functions of fe Ministry of Mines shall continue to be carried out by the
current authorized ministry. However, in respect of strategic mineral resources. the
CMRRD shall be an autonemous body in carrying out its duties concerning the
regulation of Sierra Leone’s strategic natural resources.

10. All agreements and ransactions referred to in this Article shall be subject 10 full
public disclosure and records of all correspondence. negotiations, business
ransactions and any other matters related to exploitation, management local or
international marketing, apd any other marter shall be public documaus.

11. The Commission shall issue monthly reports, including the details of ‘all the
wansactions related to gold and diamonds, and other licenses or concessions of
narural resources. and its own administratve cOSts.
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12. The Commission shall be governed by a Board whose Chairmanship shall be
offered to the Leader of the RUF/SL, Corporal Foday Sankoh. The Board shall also

comprise
i} Two representatives of the Government appointed by the President;
i) Two representatives of the political party to be formed by the RUF/SL:
1) Three representatives of the civil society: and
iv) Two representatives of other political parties appointed by Parliament.

13. The Government shall take the required administrative actions to implement the
commitments made in the present Agreement; and in the case of enabling legislation,
it shali draft and submit to Parliament within thirty davs of the signature of tie
present Agreement, the relevant bills for their enactment into law.

I4. The Government commits itself to propose and support an amendment to the
Constitution 10 make the exploitation of gold and diamonds the legitimate domain of
the people of Sierra Leone, and to detsrmine that the proceeds be used for the
development of Sierra Leone, particuiarly public education, public health,
infrastructure development, and compensation of incapacitated war victims as well
as post-war reconstruction and development. ‘

ARTICLE VI
COUNCIL OF ELDERS AND RELGIOUS LEADERS

L. The signateries agree to refer any conflicting differences of interpretation of this
Article or any other Article of the present Agreement or its protocols, to a Council of
Elders and Religious Leaders comprised as follows:
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i) Two members appointed by the Inter-Religious Council;
i)  One member each appointed by the Government and the RUF/SL; and
{iil  One member appointed by ECOWAS.
3 The Council shall designate its own chairperson from among its members. All of
its decisions shall be taken by the concurrence of at least four members, and shall be

binding and public, provided that an agerieved party may appeal to the Supreme
Court.

PART THREE
OTHER POLITICAL ISSUES
This Part of the present Agreement Consists of the following Articles
Asticle 1X Pardon and Amnesty
Article X Review of the Present Constitution
Arucle XI Elections

Article X11I National Electoral Commission

ARTICLE IX

PARDON AND AMNESTY

1. In order to bring lasting pgace 1o Sierra Leone, the Government of Sierra Leone
shall take appropriate iegal steps to grant Corporal Foday Sankoh absolute and free
pardon.
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2. After the signing of the present Agreement, the Government of Sierra Leone shall
also grant absolute and free pardon and reprieve to all combatants and collaborators
in respect of anything done by them in pursuit of their objectives, up to the time of
the signing of the present Agreement.

3. To consolidate the peace and promote the cause of national reconciliation, the
Government of Sierra Leone shall ensure that no official or judicial action is taken
against any member of the RUF/SL, ex-AFRC, ex-SLA or CDF in respect of
anything done by them in pursuit of their objectives as members of those
organisations, since March 1991, up 1o the time of the signing of the present
Agreement. In addition, legislative and other measures necessarv to guaranteg
immunity to fonner combatants, exiles and other persons, currently outside the
country for reasons related to the armed conflict shall be adopted ensuring the full
exercise of their ¢ivil and political rights, with a view to their reintegration within a
framework of full legalitv.

ARTICLE X
REVIEW OF THE PRESENT CONSTITUTION

[n order to ensure that the Constitution of Sierra Leone represents the needs and
aspirations of the people of Sierra Leone and that no constitutional or any other legal
provision prevents the implementation of the present Agreement, the Government of
Sterra Lecne shall take the necessarv steps to establish a Constitutional Review
Conunitteg 1o review the provisions of the present Constitution, and where deemed
appropriate recommend revisions and amendments, in accordance with Part V,
Section 108 of the Constitution of 1991,
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ARTICLE X1
DA LE OF NEXT ELECTIONS

The next naticnal elections in Sierra Leone shall be held in accordance with the
present Constitution of Sterra Leone,

ARTICLE XIi

NATIONAL ELECTORAL COMMISSION

1. A new independent National Electoral Commission (hereinaficr termed the NEC}
shall be set up by the Government, not later than three months after the sigmng of
the present Agreement.

2. In setting up the new NEC the President shall consult all political parties,
including the RUF/SL, to determine the membership and terms of reference of the
Commiission, paving particular artention to the need for a level plaving f>'4 in the
nation's elections.

3. No member of the NEC shall be eligible for appointment to political office by any
government formed as a result of an election he or she was mandated conduct.

4. The NEC shall request the assistance of the International Community, including
the UN, the OAU, ECOWAS and the Commonwealth of Nations, m montenng the
next presidential and parliamentary elections in Sierra Leone.
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PART FOUR
POST-CONFLICT MILITARY AND SECURITY ISSUES

I. The Govemnment of Sierra Leone and the RUF/SL, recogmizing that the
maintenance of peace and soourity is of:paramount importance for the achievernieul
of lasting peace in Sierra Leone and for the welfare of its people, have agreed to the
following formulas for dealing with post-conflict military and security matters. Each
of these farmulas (not in priority order) is contained in separate Articles of this Part
of the present Agreement and may be further detailed in protocols annexed to the
Agreement.

Article X!III Transformation and New Mandate of ECOMOG

Article XIV New Mandate of UNOMSIL

Article XV Security Guarantees for Reace Monitors

Article XVI Encampment, Dizarmarment, Demobilization and Reintegratien

Arncle XVII Restructuring and Training of the Sierca Leone Armed Forces

Article XVIII Withdrawal of Mercanaries

Armele XIX Notification to Jouit Mouitonng Comnmission

Article XX Notification to Military Commands.
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ARTICLE XIII

TRANSFORMATION AND NEW MANDATE OF ECOMOG

1. Immediately upon the signing of the present Agreement, the parties shall request
ECOWAS to revise the mandate of ECOMOG in Sierra Leone as follows:

(i) Peacekeeping,

(11) Security of the Srate of Sierra Lecne;

(iii) Protection of UNOMSIL..

(iv) Protection of Disarmament, Demobilisation and Reintegration personnei.

2. The Government shall. immediarely upon the signing of the present Agreement,
request ECOWAS for trcop contributions from at least two additional countries. The
additional contingents shall be deploved not later than 30 days from the date of
signature of the present Agreement. The Security Council shall be reque. *ed 10
pr. .de assistance in support of ECOMOG.

3. The Parties agres to develop a timetable for the phased withdrawal of ECOMOG,
including measures for securing all of the territory of Sierra Leone by the
restructured armed forces. The phased withdrawal of ECOMOG will be linked to the
phased creation and deplovment of the restructured armed forces.

ARTICLE X1V
NEW MANDATE OF UNOMSIL

| The UN Security Council is requested to amend the mandate of UNOMSIL to
enable it to undertake the varicus provisions outlined in the present Agreemant.
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ARTICLE XV

SECURITY CUARA;\'TEES FOR PEACE MONITORS

I. The Government of Sierra Leone and the RUF/SL agree to guarantee the safety,
security and freedom of movement of UNOMSIL Military Observers throughout
Sierra Leone. This guarantee shall be monitored bv the Joint Monitoring
Commission.

2. The freedom of movement includes complete and unhindered access for

UNOMSIL Military Observers in the conduct of their duties throughour Sierra
Leone. Before and during the process of Disarmament, Demobilization and
Reintegration. officers and escorts to be provided by both Parties shall be required to
facilitate this access.

3. Such freedom of movement and security shall also be accorded to non-mﬂitgry
UNOMSIL personnel such as Human Rights Officers in the conduct of their duties.
Tuese persennel shall, in most cases, be accompanied by UNOMSIL Militarv

Observers.

4. The provision of securin to be extended shall include United Nations aircraft.
vehicles and other property.
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ARTICLE XV1

ENCAMPMENT, DISARMAMENT, DEMOBILIZATION AND REINTEGRATION

1. A neutral peace keeping force comprising UNOMSIL and ECOMOG shall disarm
all combatants of the RUF/SL, CDF, SLA and paramilitary groups. The
encampment, disarmament and demobilization process shall commence within six
weeks of the signing of the present Agreement in line with the deplovment of the
neutral peace keeping force.

2. The present SLA shall be restricted to the barracks and their arms in the armoury
and their ammunitions in the magazines and placed under constant surveillance by
the neutral peacekeeping force during the process of disarmament and
demobilization.

3 UNOMSIL shall be present in all disarmament and demobilization locations to
monitor the process and provide security guarantees to all ex-combarants.

4. Upon the signing of the present Agreement, the Government ©f Sierra Leone shall
nmmediately request the International Community to assist with the provision of the
necessary financial and technical resources needed for the adapratior. and extension
of the exisung Encampment. Disarmament, Demobilization and Reintegration
Programme in Sierra Leone, including pavment of retirement benefits and other
emoluments due to formar members of the SLA.

ARTICLE XVl
RESTRUCTURING AND TRAINING OF THE SJTERRA LEONEARMED FORCES
1. The restructuring, composition and training of the new Sierra Leone armed forces
will be carried out by the Government with a view to creating truly national armed

forces. bearing lovalty solely to the State of Sierra Leone. and able and willing to
perforn their constitutional role.
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2. Those ex-combatants of the RUF/SL, CDF and SLA who wish to be integrated
into the new restructured national armed forces may do so provided they meet
established criteria.

3. Recruiment into the armed forces shall retlect the geo-political structure of Sierra
Leone within the established strength.

ARTICLE XVIII
WITHDRAWAL OF MERCENARIES

All mercenaries, in any guise, shall be withdrawn from Sierra Leone immediately
uporn the signing of the present Agreement. Their withdrawal shiall be supenvised by
the Joint Monitoring Commission. '

ARTICLE XIX
NOTIFICATION TO JOINT MONITORING COMMISSION

Immediately upon the establishment of the JMC provided for in Article II of the
present Agreement, gach party shall furnish to the JMC information regarding the
strength and locations of all combatants as well as the positions and desctiptions of
all known unexploded bombs (UXBs), explosive ordnance devices (EQODs),
minefields, booby traps, wire entanglements, and all other physical or military
hazards. The JMC shall seek all necessary technical assistance in .wine clearance
and the disposal or destruction of similar devices and weapons under the operational
control of the neutral peacekeeping force. The parties shall keep the JMC updated
on changes in this information so that it can notify the public as needed. to prevent
mjunes.
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ARTICLE XX

NOTIFICATION TO MILITARY COMMANDS

Eacb party shall ensure that the terms of the present Agreement, and written orders
requiring compliance, are immediately communicated to all of its forces.

PART FIVE
HUMANITARIAN, HUMAN RIGHTS AND SOCIO-ECONOMIC ISSUES

| The Governument of Sierra Leone and the RUF-SL racognizing the importance of
upholding, promoting and protecting the human rights of every Sierra Leonean as
well as the enforcement of humanitarian law, agree to the following formulas for
the achievement of these laudable objectives. Each of these formulas (not in priority
order) is contained in separate Articles of this Part of the present Agreement

Aricle XXI Release of Prisoners and Abductees

Article XXII Refugees and Displaced Persons

Article XXIII Guarantee of the Securitv of Displaced Persons and Refugees
Article XXIV Guarantee and Promotion of Human Rights

Article XXV Human Rights Commission
Antcle XXV1 Human Rights Violations

Article XX VIT Humanitarian Relief

S
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Article XX VIII Post War Rehabilitation and Reconstruction
Article XXIX Special Fund for War Victims
Article XXX Child Combatants

Article XXXI Education and Health

ARTICLE XXI
RELEASE OF PRISONERS AND ABDUCTEES

All pelirical prisoners of war as well as all non-combatants shall be released
immediately and unconditionally by both parties, in accordance with the Statement
of June 2, 1999, which is contained in Annex 2 and constitutes an integral part of the
present Agreement.

ARTICLE XXII

REFUGEES AND DISPLACED PERSONS

The Parties through the National Commission for Resettlement, Rehabilitation and
Reconstruction agree to seek funding from and the involveraent of the UN and other
agencies, including friendly countries. in order to design and implement a plan for
voluntany repatriation and reintegration of Sierra Lecnean refugees and internally
displaced persons, including non-combatants. in conformity with international
conventons, norms and practices. |
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ARTICLE XXII

GUARANTEE OF THE SECURITY OF DISPLACED
PERSONS AND REFUGEES

As a reaffinnation of their commitment to the observation of the conventions gnd
prmnciples of human rights and the status of refugees, the Parties shall take effecn\:e
and appropriate measures to enswre that the right of Sierra Leoneans to asvium is
fullv respected and that no camps or dwellings of refugees or displaced persons are

violated.
ARTICLE XXIV

GUARANTEE AND PROMOTION OF HUMAN RIGHTS

I The basic civil and political liberties recognized by the Sierra Leone legal systeim
and contained in the declarations and principles of Human Rights adopted by the UN
and OAU, especially the Universal Declaration of Human Rights and the Affican
Charter on Human and People’s Rights, shall be fully protected and promoted within
Sierra Leorean sociery.

2. These include the right to life and liberty, freedom from torture, the right to a farr
mal, freedom of conscience, expression and association, and the right to 1aks part in
the governance of one’s country. ’

ARTICLE XXV
HUMAN RIGHTS COMMISSION

(I)f 1;16 Pamis pledge to strengthen the existing machinery for addressing grievances
cre tie peopie in respect of alleged violations of their basic human rights by the
ation, as a matter of urgency and not later than 90 days after the signing of the

pl ej 11 Ag m nt t Zm all(on -] . ) ' -
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2 The Parties funhef pledge to promote Human Rights education throughout the
vanous sectors of Sierra Leonean society, including the schools, the media, the
police, the military and the religious community.

3. In pursuance of the above, technical and material assistance may be sought from
the UN High Commissioner for Human Rights, the African Commission on Huinan
and Peoples Rights and other relevant international organisations.

4. A consortium of local human right$.and civil society groups in Sierra Leone shall
be encouraged to help monitor human rights observance.

ARTICLE XXVI
HUMAN RIGHTS VIOLATIONS

1. A Truth and Reconciliation Commission shall be established to address impunity,
break the cycle of violence, provide a forum for both the victims and perpatrators of
human rights violations to tell their storv, get a clear picture of the past in order to
facilitate genuine healing and reconciliation.

2 In the spinit of national recongciliation, the Comunission shail deal with the question
of human rights violations since the beginning of the Sierra Leonean conlict in 1991,

This Commission shall, among otlier things. recommend xeaswres to be taken for the
rehabilitation of victims of human rights violations.

3. Membership of the Commission shall be drawn from a cross-section of Sierra
Leonean society with the participation and some technical support of the
International Community. This Commission shall be established within 90 days after
the signing of the present Agreement and shall, not later than 12 months after the
commencement of its work, submit its report to the Government for immediate
implementation of its recommendations.
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ARTICLE XXVTII
HUMANITARIAN RELIEF

I. The Parmies reaffirm their commitment to their Statement on the Delivery of
Humanitarian Assistance in Sierra Leone of June 3, 1999 which is contained in
Annex 4 and constitutes an integral part of the present Agreement. To this end, the
Govemment shall request appropriate international humanitarian assistance for the
people of Sierra Leone who are in need all over the country.

2. The Parties agree to guaraniee safe and unhindered access by all humanitarian
organizations throughour the county in order to facilitate delivery of humanitarian
assistance, n accordance with international conventions, principles and norms which
govern humanitarian operations. In this respect, the parties agree to guaramiee the
securtty of the presence and movement of humanitarian personnel.

3. The Parties also agree to guarantee the security of all properties and goods
transported, stocked or distribyted Dy humanitarian organizations, as well as the
secunty of their projects and beneficiaries.

4. The Government shall set up ai various levels throughout the country, the
appropriate and effective administrative or security bodies which will monitor and
facilitate the implementation of these guarantees of safety for the personnel. goods
and areas of operation of the humanitarian organizations.

ARTICLE XXVIII

POST - WAR REHABILITATION AND RECONSTRUCTION

I. The Government. through the National Conunission for Resettlement,
Rehabilitation and Reconstruction and with the support of the International
Community, shall provide appropriate financial and technical resources for post-war
rehabilitation, reconstruction and development.
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2. Given that women have been particularly victimized during the war, special
attention shall be accorded to their needs and potentials in formulating and
implementing national rehabilitation, reconstruction and development programmes,
to enable them to play a central role in the moral, social and physical reconstruction
of Sierra Leone.

ARTICLE XXIX

SPECIAL FUND FOR WAR VICTIMS

The Government, with the support of the International Community, shall design and
implement a programume for the rehabilitation of ‘war victims. For this purpose, a
special fund shall be set up.

ARTICLE XXX

CHILD COMBATANTS

The Government shall accord parucular attention to the issue of child soldiers. It
shall, accordingly, mobilize resources, both within the country and from the
International Community, and especially through the Office of the UN Special
Representative ‘or Children in Armed Conflict, UNICEF and other agencies, 10
address the special needs of these children in the existing disarmament,
demobilization and reintegration processes.
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ARTICLE XXXI

EDUCATION AND HEALTH

The Government shall provide free compulsory education for the first nine years of
schooling (Basic Education) and shall endeavour to provide free schooling for a

further three vears. The Government shall also endeavour to provide affordable
primary health care throughout the country.

PART SIX
IMPLEMENTATION OF THE AGREEMENT

ARTICLE XXXII

JCINT {MPLEMENTATION COMMITTEE

A Joint Implementation Committee consisting of members of the Commission for the
Consolidation of Peace (CCP) and the Committee of Seven on Sierra Leone, as well
as the Moral Guarantors, provided for in Article XXXIV of the present Agreement
and other international supporters shall be established. Under the chairmanship of
ECOWAS, the Joint Implementation Committee shall be responsible for reviewing
and assessing the state of implementation of the Agreement, and shall meet at least
once every three months. Without prejudice to the functions of the Commission for

the Consolidation of Peace as provided for in Article VI, the Joint Implementation
Committee shall make recommendations deemed necessary to ensure effective

implementadon of the present  Agreement according to the Schedule of
Implementation, which appears as Annex 3.




[8
5/1999/777 ‘

English
Page 29

ARTICLE XXXIiI
REQUEST FOR INTERNATIONAL INVOLVEMENT

The parties request that the provisions of the present Agreement affecting the United
Nations shall enter into force upon the adoption by the UN Security Couneil of a
resolution responding affirmatively to the request made in this Agreement. Likewise,
the decision-making bodies of the other international organisations concemned are
requested to take similar action, where appropriare.

PART SEVEN

MORAL GUARANTORS AND INTERNATIONAL SUPPORT
ARTICLE XXXIV

MORAL GUARANTORS

The Government of the Togolese Republic, the United Nations, the OAU,
ECOWAS and the Commonwealth of Nations shall stand as Moral Guarantors that
this Peacc Agreement is implemented with integrity and in gocd faith by both
partes.

ARTICLE XXXV
INTERNATIONAL SUPPORT

Both parties call on ine International Community to assist them in in.plementing the
present Agreement with integrity and good faith. The internztional organisations
mentioned in Article XXXIV and the Govemments of Benin, Burkina Faso, Cdte
d'Tvoire. Ghana, Guinea, Liberia. Libvan Arab Jamahiriya, Mali, Nigeria, Togo, the
United Kingdom and the United States of America are facilitating and supporting the
conclusion of this Agreement. These States and organisations believe that this

Agreement must protect the paramount interests of the peopiz of Sierra Leone in
peace and securitv.
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PART EIGHT
FINAL PROVISIONS
ARTICLE XXXVI
REGISTRATION AND PUBLICATION

The Sierra Leone Government shall register the signed Agreement not later than 15
days from the date of the signing of this Agreement. The signed Agreement shall
also be published in the Sierra Leone Gazette not later than 48 (Forty - Eight) hours
after the date of registration of this Agreement. This Agreement shail be laid betore
the Parliament of Sierra Leone not later than 21 (Twentv - One) davs after the
signing of this Agreement.

ARTICLE XXXVII

ENIRY INTO FORCE

The present Agreement shalt enter into force immediately upon its signing by the
Parties. '

(€93
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Done in Lomé this seven day of the month of July 1999

in twelve (12) original texts in Enaglish and French, each text being equally
authentic.

ALHAJT DR SEAD THIAN KABBAH CORPOREL FODAY SAYBANA SANKOH
PRESIDENT OF THE REPUBLIC LEADER OF THE REVOLUTIONARY
OF SIERRA LEONE UNITED FRONT OF SIERRA LEONE

HIS EXCELLE NGBE EYADEMA

PRESIDENT OF THE TOGOLESE REPUBLIC,
CHAIRMAN OF

COMPAQORE
INA FASO

HIS EXCELLENCY BL
PRESIDENT OF

HIS EXCELLENCY DARK
DR. CHARLES GHANKEY TAYLOR
PRESIDENT OF THE REPUBLIC OF LIBERIA
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HIS EXCELLENCY OLUSEGUN %BASANJO
PRESIDENT AND COMMANDER-IN-CHIEF OF THE ARMED

FORCES OF THE FEDERAL REPUBLIC OF NIGER!A

20k

HIS EXQEEEENCTY VICTOR GBEHO,

MINIS

R OF FOREIGN AFFAIRS

OF THE REPUBLIC OF GHANA

HIS EXCE

YO UsggUFOU BAMBA

MINISTER OF STATE AT THE
FOREIGN MINISTRY IN CHARGE OF
INTERNATIONAL COOPERATION
OF COTE D'IVOIRE

Mr. Roger LALOUPO
REPRESENTATIVE OF THE ECOWAS
EXECUTIVE SECRETARY

RN
! /‘\ // ff/
/ i Zva

Ms. Adwoa COLEMAN
REPRESENTATIVE OF THE
ORGANIZATION OF AFRICAN UNITY

-

. \
S, P .
i S e P

Ambassador Francis G. OKELO
SPECIAL REPRESENTATIVE
OF THE UNITED NATIONS
SECRETARY GENERAL

W ol
Dr. Moses K.Z. KF(

REPRESENTATIVE OF THE
COMMONWEALTH OF NATIONS

T
-
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ANNEX 1

AGREEMENT ON CEASEFIRE
IN SIERRA LEONE

Fe oc Fa ¥ e ¢ Fe e 3k K

President Ahmad Tejan KABBAH and Rev. Jesse Jackson met on 18 May 1999
with Corporal Foday Saybana SANKOH, under the auspices of President
Gnassingbe EYADEMA. At that meeting, the question of the peace process for
Sierra Leone was discussed. '

The Government of the Republic of Sierra Leone and the Revolutionary
United Front of Sierra Leone (RUF/SL),

- Desirous to promote the ongoing dialogue process with a view to
establishing durable peace and stability in Sierra Leone : and

- Wislung to create an appropriate atmosphere conducive to the holding of
peace talks i Lome, which began with the RUF internal consultations to be
followed by dialogue between the Government and the RUF ;

- Have jointly decided 10 :

1. Agree to ceasefire as from 24 fay 1999, the day that President EYADEMA
invited Foreign Ministers of ECOWAS to discuss problems pertaining to Sierra
Leone. It was further agreed thar the dialogue berween the Government of Sierra
Leone and RUF would commence on 25 May 1999

. . . .. . . ! t
2-  Mantawn their present and respective positions in Sierra Leone as of e 24

May 1999 . and refrain from any hostile or aggressive act which could undermine
the peace process ;

3-  Commit to start Nejotiations in good faith, involving all relevani parties in the
discussions, not later than May 23 in Lome |
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4-  Guarantee safe and unhindered access by humanitarian organizations to all
people mn need ; establish safe corridors for the provision of food and medical
supplies to ECOMOG soldiers behind RUF lines, and to RUF combatants behind
ECOMOG lines ;

3-  Immediate release of all prisoners of war and non-combatants ;

6-  Request the United Nations, subject to the Security Council's authorization, to
deploy military observers as soon as possible to observe compliance by the
Govemnment forces (ECOMOG and Civil Defence Forces) and the RUF, including
tormer AFRC forces, with this ceasefire agreement.

This agreement is without prejudice to any other agreement or additional protocols
which may be discussed during the dialogue between the Government and the RUF.

Signed in Lome (Togo) 18 May 1999, in Six (6) Originals in English and French.
Fer the Government of Sierra Leone For the Revolufionaxy United Front

Sierra Leone
ALHADIJI Dr. Ahmad Tejan KABBAH Corfibral Foday Saybana SANKOH

President of the Repliblic of Sierra Leone Leader of the Revolutionarv
United Front (1 {JF) -

Witnessed by :
For the Government of Togo and For the Ulaited Nations
Current Chairman of ECOWAS
Gnassingbe EYADEMLA Francis G. OKELO
President of the Republic of Togo Special Representative of the
Secretary General

For the Organization of African Uity US Presidential Special Envoy for

the Promotion of Democracy in Africa
Adwoa COLEMAN Rev. Jesse JACKSON
Representative of the Organization /o

of African Unity
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ANNEX 2

DEFINITION OF CEASE-FIRE VIOLATIONS

I.In agcordange with Article I1 of the present Agreement, both parties agree that the
following constitute cease-fire violations and a breach of the Cease-fire Agreement:

a. The use of weapons of any kind in any circumstance including:

(i) Automatic and semi-automatic rifles, pistols,
machine guns and any other small arms weapon systems.

(ii) Heavy machine guns and any other heavy weapon
systems.

(i) Grenades and rocket-propelled grenade weapon svstems.

(tv; Artillery, rockets, mortars and any other indirect fire
Weapon systems.

(v) All tvpes of mine, explosive devices and improvised booby traps.

(V) Alr assets outside of respective areas of control, of any nature,
including reconnaissance aircrafe with the exception of pre-agreed flights.

(vit) Air Defence weapen systems of any nature.
(viii) Any other weapon not included in the above paragraphs.

b. Troop movements of any nature outside of the areas recognized as being
under the control of respective fighting forces without prior notification to

the Cease-fire Monitoring Committee of any movements at least 48 hours in
advance.

¢. The movement of arms and ammunition. To be considered in the context of
Security Council Resolution 1171 (1998).
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d. Troop movements of any nature,

e. The construction and/or the improvement of defensive works and positions
within respective areas of control, but outside a geographical boundary of
500m from existing similar positions.

f. Reconnaissance of any nature outside of respective areas of control.
g Any other offensive or aggressive action.

2. Any training or other military activities not provided for in Articles XIII to XIX

of the present Agreement, constitute a cease-fire violation.

3. In the event of a hosule external force threatening the ternitoriai integriry or
sovereignty of Sierra Leone, military action may be undertaken by the Sierra Lecne

Government.
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ANNEX 3

STATEMENY BY THE GOVERNMENT OF SIERRA LEONE AND THE
REVOLUTIONARY UNITED FRONT OF SIERRA LEONE ON THE RELFASE OF
PRISONERS OF WAR AND NON-COMBATANTS

The Government of Sierra Leone (GOSL) and the Revolutionarv United Front
(RUF/SL) have agreed to implement as soon as possible the provision of the Cease-
fire Agreement which was signed on 18 May 1999 in Lome, relating to the
immediate release of prisoners of war and non-combatants.

Both sides reaffirmed the importance of the implementation of this provision in the
interest of the furtherance of the talks.

They therefore decided thar an appropriate Committee is established to handle the
release by them of all prisoners of war and non-combatants.

Both the Government of Sierra Leone and the Revolutionary United Front of Sierra
Leone decided that such a Commirtee be established by the UN and chaired by the
UN Chief Military Observer in Sierra Leone and comprising representatives of the
International Committee of the Red Cross (ICRC), UNICEF and other relevant UN

Agencies and NGOS

This Commuttee should begin its work immediately by contacting both parties to the
conflict with a view to effecting the immediate release of these prisoners of war and

non-combatants.

L omé - 2 June 1999
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ANNEX 4

STATEMENT BY THE GOVERNMENT OF SIERRA LEONE AND THE
REVOLUTIONARY UNITED FRONT OF SIERRA LEONE ON THE DELIVERY OF
HUMANITARIAN ASSISTANCE IN SIERRA LEONE

The parties to the conflict in Sierra Leone meeting in Lome Togo on 3 June 1999 in
the context of the Dialogue between the Government of Sierra Leone (GSL) and the
Revolutionary United Front of Sierra Leone (RUF/SL):

Reaffinn their respget for international convention, principles and norms, which
govern the right of people to receive humanitarian assistance and the effective
delivery of such assistance.

Reiterate their commitment to the implementation of the Cease-fire Agreement
signed by the two parties on 18% May 1999 in Lome.

Aware of the fact that the protracted civil strife in Sierra Leone has created a
situation whereby the vast majority of Sierva Levucaus i uced of humanilurian
assistance cannot be reached.

Hereby agree as follows:

1. Thutall duly registered humanitarian agencies shattbe
guaranteed safe and unhindered access o ull ireas under the control of the
respective parties in order that humanirarian assistance can be delivered safely
and effectively, in accordance with international conventions, principles and
norms govern humanitarian operations.

2. In this respect the two parties shall:”

a. guarantee safe access and facilitate the fielding of independent assessinent
missions by duly registered humanitarian ageoncies.
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b. identify, in collaboration with the UN Humanitarian Co-ordinator in Sierra
Leone and UNOMSIL, murually agreed routes (road, air and waterways) by
which humanitarian goods and perscnnel shall be transported to the
beneficiaries to provide needed assistance.

¢. allow duly registered humanitarian agencies to deliver assistance according
10 needs established through independent assessments.

d. guarantee the security of all properties of and goods transported, stocked or
distributed by the duly registered humanitarian agencies, as well as the
secunty of their project areas and beneficiaries.

The two parties undertake to establish with immediate effect, and not later
later than seven days, an Implementation Committee formed by appropriately
designated and mandated representatives from the Government of Sierra
Leone, the Revolutionary United Front of Sierra Leone, the Civil Society, the
NGO community, and the UNOMSIL ; and chaired by the United Nations
Humanitarian Co-ordinator, in co-ordination with the Special Representative
of the Secretarv General in Sierra Leone.

(VY]

The Implementation Comumirtee will be mandated to:

a. Ascertain anc. assess the security of proposed routes to be used by the
humanitarian agencies, and disseminate information on routes to interested
humanitarian agencies.

b. Receive and review complaints which may arise in the implementation of
this arrangement, in order to re-establish full compliance.

4. The parties agree to set up at various levels in their areas of control, the
appropriate and effective administrative and security bodies which will mo:-~r and
facilitate the effective deliverv of humanitarian assistance in all approved points of
delivery, and eosu-: the security of the personnel. goods and project areas of the
humanitarian agencies as well as the safety of the beneficiaries.

Tasued in Lomeé
June 3 1999
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ANNEX 2:
Report of the Secretary-General of the United Nations of 4 October 2000 S/2000/915
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Distr.: General
4 October 2000

Original: English

Report of the Secretary-

Special Court for Sierra Leone

I. Introduction

1. The Security Council, by its resolution 1315
(2000) of 14 August 2000, requested me to negotiate an
agreement with the Government of Sierra Leone to
create an independent special court (hereinafter “the
Special Court”) to Prosecute persons who bear the
greatest responsibility for the commission of crimes
against humanity, war crimes and other serious
violations of international humanitarian law, as well as
crimes under relevant Sierra Leonean law committed
within the territory of Sierra Leone,

2. The Security Council further requested that I
submit a report on the implementation of the
resolution, in particular on my consultations and

negotiations with the Government of Sierra Leone
concerning the establishment of the Special Court. In
the report [ wasg requested, in particular, to address the
questions of the temporal jurisdiction of the Court; an
appeals process, including the advisability, feasibility
and appropriateness of an appeals chamber in the
Special Court, or of sharing the Appeals Chamber of
the International Tribunals for the Former Yugoslavia
and for Rwanda; and a possible alternative host State,
€ssary to convene the Special Court

of the Court in Sierra Leone, if
circumstances so require.

3. Specific recommend
the Security Council on th

ations were also requested by
¢ following issues:

()  Any additional agreements that might be
required for the provision of the international
assistance necessary for the establishment and

functioning of the Special Court;

00-66177 (E) 041000

\\\\\\\\\

General on the esta

blishment of a

(b) The level of participation, support and
technical assistance of qualified persons required from
Member States, including, in particular, States

members of the Economic Community of West African
States (ECOWAS) and the Commonwealth, and from
the United Nations Mission in  Sierra Leone
(UNAMSIL) that would be nhecessary for the efficient,
independent and impartial functioning of the Special
Court;

(¢) The amount of voluntary contributions of
funds, equipment and services, including expert
personnel from States, intergovernmental organizations
and non-governmental organizations;

(d)
necessary and feasible
International Tribunals
for Rwanda.

4.
abov

Whether the Special Court could receive, as
» expertise and advice from the
for the Former Yugoslavia and

The present report, submitted in response to the
€ requests, is in two parts. The first part (chaps. II-
VI) examines and analyses the nature and specificity of
the Special Court, its jurisdiction (subject-matter,
temporal and personal), the organizational structure
(the Chambers and the nature of the appeals process,
the offices of the Prosecutor and the Registry),
enforcement of sentences in third States and the choice
of the alternative seat, The second part (chaps. VII and
VHI) deals with the practical implementation of the
resolution on the establishment of the Special Court. It
describes the requirements of the Court in terms of
personnel, equipment, services and funds that would be

required of States, intergovernmental and non-
governmental organizations, the type of advice and
expertise that may be expected from the two

International Tribunals, and the logistical support and
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security requirements for premises and personnel that
could, under an appropriate mandate, be provided by
UNAMSIL. The Court’s requirements in all of these
respects have been placed within the specific context of
Sierra Leone, and represent the minimum necessary, in
the words of resolution 1315 (2000), “for the efficient,
independent and impartial functioning of the Special
Court”.  An  assessment of the viability and
sustainability of the financial mechanism envisaged,
together with an alternative solution for the
consideration of the Security Council, concludes the
second part of the report.

5. The negotiations with the Government of Sierra
Leone, represented by the Attorney General and the
Minister of Justice, were conducted in two stages. The
first stage of the negotiations, held at United Nations
Headquarters from 12 to 14 September 2000, focused
on the legal framework and constitutive instruments
establishing the Special Court: the Agreement between
the United Nations and the Government of Sierra
Leone and the Statute of the Special Court which is an
integral part thereof. (For the texts of the Agreement
and the Statute, sce the annex to the present report.)

6.  Following the Attorney  General’s visit to
Headquarters, a small United Nations team led by
Ralph Zacklin, Assistant Secretary-General for Legal
Affairs, visited Freetown from 18 to 20 September
2000. Mr. Zacklin was accompanied by Daphna
Shraga, Senior Legal Officer, Office of the Legal
Counsel, Office of Legal Affairs; Gerald Gangz,
Security Coordination Officer, Office of the United
Nations Security Coordinator; and Robert Kirkwood,
Chief, Buildings Management, International Tribunal
for the Former Yugoslavia. During its three-day visit,
the team concluded the negotiations on the remaining
legal issues, assessed the adequacy of possible
premises for the seat of the Special Court, their
operational state and security conditions, and had
substantive discussions on all aspects of the Special
Court with the President of Sierra Leone, senior
government officials, members of the Jjudiciary and the
legal profession, the Ombudsman, members of civil
society, national and international non-governmental
organizations and institutions involved in child-care
programmes and rehabilitation of child €x-combatants,
as well as with senior officials of UNAMSIL.

7. In its many meetings with Sierra Leoncans of all
segments of society, the team was made aware of the
high level of expectations created in anticipation of the

%9

establishment of a special court. If the role of the
Special Court in dealing with impunity and developing
respect for the rule of law in Sierra Leone is to be fully
understood and its educative message conveyed to
Sierra Leoneans of al] ages, a broad public information
and education campaign will have to be undertaken as
an integral part of the Court’s activities. The purpose of
such a campaign would be both to inform and to
reassure the population that while a credible Special
Court cannot be established overnight, everything
possible will be done to expedite its functioning; that
while the number of persons prosecuted before the
Special Court will be limited, it would not be selective
or otherwise discriminatory; and that although the
children of Sierra Leone may be among those who have
committed the worst crimes, they are to be regarded
first and foremost as victims, For a nation which has
attested to atrocities that only few societies have
witnessed, it will require a great deal of persuasion to
convince it that the exclusion of the death penalty and
its replacement by imprisonment is not an “acquittal”
of the accused, but an imposition of a more humane

punishment. In this public information campaign,
UNAMSIL, alongside the Government and non-
governmental organizations, could play an important
role.

8. Since the present report is limited to an analysis
of the legal framework and the practical operation of
the Special Court, it does not address in detail specifics
of the relationship between the Special Court and the
national courts in Sierra Leone, or between the Court
and the National Truth and  Reconciliation
Commission. It js envisaged, however, that upon the
establishment of the Special Court and the appointment
of its Prosecutor, arrangements regarding cooperation,
assistance and sharing of information between the
respective courts would be concluded and the status of
detainees awaiting trial would be urgently reviewed. In
a similar  vein, relationship  and cooperation
arrangements  would be required between the
Prosecutor and the National Truth and Reconciliation
Commission, including the use of the Commission as
an alternative to prosecution, and the prosecution of
Juveniles, in particular.
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II. Nature and specificity of the
Special Court

9. The legal nature of the Special Court, like that of
any other legal entity, is determined by its constitutive
instrument. Unlike either the International Tribunals
for the Former Yugoslavia and for Rwanda, which were
established by resolutions of the Security Council and
constituted as subsidiary organs of the United Nations,
or national courts established by law, the Special Court,
as foreseen, is established by an Agreement between
the United Nations and the Government of Sierra
Leone and is therefore a treaty-based sui generis court
of mixed jurisdiction and  composition.  Its
implementation at the national level would require that
the agreement is incorporated in the national law of
Sierra  Leone in accordance with constitutional
requirements. Its applicable law includes international
as well as Sierra Leonean law, and it is composed of
both international and Sierra  Leonean judges,’
prosecutors and administrative support staff? As a
treaty-based organ, the Special Court is not anchored in
any existing system (i.e., United Nations administrative
law or the national law of the State of the seat) which
would be automatically applicable to its non-judicial,
administrative and financial activities. In the absence
of such a framework, it would be necessary to identify
rules for various purposes, such as recruitment, staff
administration, procurement, etc., to be applied as the
need arose.’

10.  The Special Court has concurrent jurisdiction
with and primacy over Sierra Leonean courts.
Consequently, it has the POWer to request at any stage
of the proceedings that any national Sierra Leonean
court defer to its jurisdiction (article 8, para. 2 of the
Statute). The primacy of the Special Court, however, is
limited to the national courts of Sierra Leone and does
not extend to the courts of third States. Lacking the
Power to assert its primacy over national courts in third
States in connection with the crimes committed in
Sierra Leone, it also lacks the power to request the
surrender of an accused from any third State and to
induce the compliance of its authorities with any such
request. In examining measures to enhance the
deterrent powers of the Special Court, the Security
Council may wish to consider endowing it with
Chapter VII powers for the specific purpose of
requesting the surrender of an accused from outside the
Jurisdiction of the Court,

I1. Beyond its legal and technical aspects, which in
many ways resemble those of other international
jurisdictions, the Special Court is Sierra Leone-
specific. Many of the legal choices made are intended
to address the specificities of the Sierra Leonean
conflict, the brutality of the crimes committed and the
young age of those presumed responsible. The moral
dilemma that some of these choices represent has not
been lost upon those who negotiated its constitutive
instruments.

ITI. Competence of the Special Court
A. Subject-matter jurisdiction

12. The subject-matter Jurisdiction of the Special
Court  comprises  crimes under  international
humanitarian law and Sierra Leonean law, It covers the
most cgregious practices of mass killing, extrajudicial
executions, widespread mutilation, in particular
amputation of hands, arms, legs, lips and other parts of
the body, sexual violence against girls and women, and
sexual slavery, abduction of thousands of children and
adults, hard labour and forced recruitment into armed
groups, looting and setting fire to large urban dwellings
and villages. In recognition of the principle of legality,
in particular nullum crimen sine lege, and the
prohibition on retroactive criminal legislation, the
international crimes enumerated, are crimes considered
to have had the character of customary international
law at the time of the alleged commission of the crime.

1. Crimes under international law

13. In its resolution 1315 (2000), the Security
Council  recommended that the  subject-matter
jurisdiction of the Special Court should include crimes
against humanity, war crimes and other serious
violations of international humanitarian law. Because
of the lack of any evidence that the massive, large-
scale killing in Sierra Leone was at any time
perpetrated against an identified national, ethnic, racial
or religious group with an intent to annihilate the group
as such, the Security Council did not include the crime
of genocide in its recommendation, nor was it
considered appropriate by the Secretary-General to
include it in the list of international crimes falling
within the jurisdiction of the Court,
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14, The list of crimes against humanity follows the
enumeration included in the Statutes of the
International Tribunals for the Former Yugoslavia and
for Rwanda, which Were patterned on article 6 of the
Niirnberg Charter. Violations of common article 3 of
the Geneva Conventions and of article 4 of Additional
Protocol II thereto committed in an armed conflict not
of an international character have long been considered
customary international law, and in particular since the
establishment of the two Internationa] Tribunals, have
been recognized as customarily entailing the individual
criminal responsibility of the accused. Under the
Statute of the International Criminal Court (ICC),
though it is not yet in force, they are recognized as war
crimes.

15. Other  serious violations  of international
humanitarian law falling within the Jurisdiction of the
Court include:

(a)  Attacks against the civilian population as
such, or against individua| civilians not taking direct
part in hostilities;

(b) Attacks against peacekeeping personnel
involved in a humanitarian  assistance or a
peacekeeping mission, as long as they are entitled to
the protection given to civilians under the international
law of armed conflict; and

(¢) Abduction and forced recruitment of
children under the age of 15 years into armed forces or
groups for the purpose of using them to participate
actively in hostilities.

16. The prohibition on attacks against civilians js
based on the most fundamental distinction drawn in
international humanitarian law between the civilian and
the military and the absolute prohibition on directing
attacks against the former. Its customary international
law nature is, therefore, firmly established. Attacks
against peacekeeping personnel, to the extent that they
are entitled to protection recognized under internationa]
law to civilians in armed conflict, do not represent a
new crime. Although established for the first time as an
international crime in the Statute of the International
Criminal Court, it was not viewed at the time of the
adoption of the Rome Statute as adding to the already
existing customary international law crime of attacks
against civilians and persons hors de combat. Based op
the distinction between peacekeepers as civilians and
peacekeepers turned combatants, the crime defined in
article 4 of the Statute of the Special Court is a

specification of a targeted group within the generally
protected group of civilians which because of its
humanitarian or peacekeeping mission deserves special
protection. The specification of the crime of attacks
against peacekeepers, however, does not imply a more
serious crime than attacks against civilians in similar
circumstances and should not entail, therefore, a
heavier penalty.

17. The prohibition on the recruitment of children
below the age of 15, a fundamental element of the
protection of children, was for the first time established
in the 1977 Additional Protocol II to the Geneva
Conventions, article 4, paragraph 3 (c), of which
provides that children shal] be provided with the care
and aid they require, and that in particular:

“Children who have not attained the age of
fifteen years shall neither be recruited in the
armed forces or groups nor allowed to take part in
hostilities”.

A decade later, the prohibition on the recruitment of
children below 15 into armed forces was established in
article 38, paragraph 3, of the 1989 Convention on the
Rights of the Child; and in 1998, the Statute of the
International  Criminal Court  criminalized  the
prohibition and qualified it as a war crime. But while
the prohibition on child recruitment has by now
acquired a customary international law Status, it is far
less clear whether it is customarily recognized as a war
crime entailing the individual criminal responsibility of
the accused.

18. Owing to the doubtful customary nature of the
ICC Statutory  crime which  criminalizes the
conscription or enlistment of children under the age of
15, whether forced or “voluntary”, the crime which is
included in article 4 (¢) of the Statute of the Special
Court is not the equivalent of the ICC provision. While
the definition of the crime  as “conscripting” or
“enlisting” connotes an administrative act of putting
one’s name on a list and formal entry into the armed
forces, the elements of the crime under the proposed
Statute of the Special Court are- (a) abduction, which
in the case of the children of Sierra Leone was the
original crime and s in itself a crime under common
article 3 of the Geneva Conventions; (b) forced
recruitment in the most general sense — administrative
formalities, obviously, notwithstanding; and
(c) transformation of the child into, and its use as,
among other degrading uses, a “child-combatant”.
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2. Crimes under Sierra Leonean law

19. The Security Council recommended that the
subject-matter jurisdiction of the Special Court should
also include crimes under relevant Sierra Leonean law
committed within the territory of Sierra Leone. While
most of the crimes committed in the Sierra Leonean
conflict during the relevant period are governed by the
international law provisions set out in articles 2 to 4 of
the Statute, recourse to Sierra Leonean law has been
had in cases where a specific situation or an aspect of it
was considered to be either unregulated or inadequately
regulated under international law. The crimes
considered to be relevant for this purpose and included
in the Statute are: offences relating to the abuse of girls
under the 1926 Prevention of Cruelty to Children Act
and offences relating to the wanton destruction of

property, and in particular arson, under the 1861
Malicious Damage Act.
20. The applicability of two systems of law implies

that the elements of the crimes are governed by the
respective international or national law, and that the
Rules of Evidence differ according to the nature of the
crime as a common or international crime. In that
connection, article 14 of the Statute provides that the
Rules of Procedure and Evidence of the International
Criminal Tribunal for Rwanda shall be applicable
mutatis mutandis to proceedings before the Special
Court, and that the Judges shall have the power to
amend or adopt additional rules, where a specific
situation is not provided for. In so doing, they may be
guided, as appropriate, by the 1965 Criminal Procedure
Act of Sierra Leone.

B. Temporal jurisdiction of the Special
Court

21. In addressing the question of the temporal
Jurisdiction of the Special Court as requested by the
Security Council, a determination of the validity of the
sweeping amnesty granted under the Lomé Peace
Agreement of 7 July 1999 was first required. If valid, it
would limit the temporal jurisdiction of the Court to
offences committed after 7 July 1999; if invalid, it
would make possible a determination of a beginning
date of the temporal jurisdiction of the Court at any
time in the pre-Lomé period.

1. The amnesty clause in the Lomé Peace
Agreement

22, While recognizing that amnesty is an accepted
legal concept and a gesture of peace and reconciliation
at the end of a civil war or an internal armed conflict,’
the United Nations has consistently maintained the
position that amnesty cannot be granted in respect of
international crimes, such as genocide, crimes against
humanity or other serious violations of international
humanitarian law.

23. At the time of the signature of the Lomé Peace
Agreement, the Special Representative of the
Secretary-General for Sierra Leone was instructed to
append to his signature on behalf of the United Nations
a disclaimer to the effect that the amnesty provision
contained in article IX of the Agreement (“absolute and
free pardon™) shall not apply to international crimes of
genocide, crimes against humanity, war crimes and
other serious violations of international humanitarian
law. This reservation is recalled by the Security
Council in a preambular paragraph of resolution 1315
(2000).

24, In the negotiations on the Statute of the Special
Court, the Government of Sierra Leone concurred with
the position of the United Nations and agreed to the
inclusion of an amnesty clause which would read as
follows:

“An amnesty granted to any person falling
within the jurisdiction of the Special Court in
respect of the crimes referred to in articles 2 to 4
of the present Statute shall not be a bar to
prosecution.”

With the denial of legal effect to the amnesty granted at
Lomé, to the extent of its illegality under international
law, the obstacle to the determination of a beginning
date of the temporal jurisdiction of the Court within the
pre-Lomé period has been removed.

2. Beginning date of the temporal jurisdiction

25. Ttis generally accepted that the decade-long civil
war in Sierra Leone dates back to 1991, when on 23
March of that year forces of the Revolutionary United
Front (RUF) entered Sierra Leone from Liberia and
launched a rebellion to overthrow the one-party
military rule of the All People’s Congress (APC). In
determining a beginning date of the temporal
Jjurisdiction of the Special Court within the period since
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23 March 1991, the Secretary-General has been guided
by the following considerations: (a) the temporal
Jurisdiction should be reasonably limited in time so
that the Prosecutor is not overburdened and the Court
overloaded; (b) the beginning date should correspond
to an event or a new phase in the conflict without
necessarily having any political connotations; and (c) it
should encompass the most serious crimes committed
by persons of all political and military groups and in all
geographical areas of the country. A temporal
Jurisdiction limited in any of these respects would
rightly be perceived as a selective or discriminatory
Jjustice.

26. Imposing a temporal jurisdiction on the Special
Court reaching back to 1991 would create a heavy
burden for the prosecution and the Court. The
following alternative dates were therefore considered

as realistic options:

(@) 30 November 1996 — the conclusion of the
Abidjan Peace Agreement, the first comprehensive
Peace Agreement between the Government of Sierra
Leone and RUF. Soon after its signature the Peace
Agreement had collapsed and large-scale hostilities had
resumed;

(b) 25 May 1997 — the date of the coup d’état
orchestrated by the Armed Forces Revolutionary
Council (AFRC) against the Government that was
democratically clected in carly 1996. The period which
ensued was characterized by serious violations of
international humanitarian law, including, in particular,
mass rape and abduction of women, forced recruitment
of children and summary executions;

(€) 6 January 1999 _ the date on which
RUF/AFRC launched a military operation to take
control of Freetown. The first three-week period of ful]
control by these entities over Freetown marked the
most intensified, systematic and widespread violations
of human rights and international humanitarian law
against the civilian Population. During its retreat in
February 1999, RUF abducted hundreds of young
people, particularly young women used as forced
labourers, fighting forces, human shields and sexual
slaves.

27. In considering the three options for the beginning
date of the temporal jurisdiction of the Court, the
parties have concluded that the choice of 30 November
1996 would have the benefit of putting the Sierra
Leone conflict in perspective  without unnecessarily

extending the temporal jurisdiction of the Special
Court. It would also ensure that the most serious crimes
committed by all parties and armed groups would be
encompassed within its jurisdiction, The choice of 25
May 1997 would have all these advantages, with the

disadvantage of having a political connotation,
implying, wrongly, that the prosecution of those
responsible for the most serious violations of

international humanitarian law is aimed at punishment
for their patticipation in the coup d’état. The Iast
option marks in many ways the peak of the campaign
of systematic and widespread crimes against the
civilian population, as experienced mostly by the
inhabitants of Freetown. If the temporal jurisdiction of
the Court were to be limited to that period only, it
would exclude all crimes committed before that period
in the rural areas and the countryside. In view of the
perceived advantages of the first option and the
disadvantages associated with the other options, the
date of 30 November 1996 was sclected as the
beginning date of the temporal jurisdiction of the
Special Court, a decision in which the government
negotiators have actively concurred.

28.  As the armed conflict in various parts of the
territory of Sierra Leone is sti]] ongoing, it was decided
that the temporal Jjurisdiction of the Special Court
should be left open-ended. The lifespan of the Special
Court, however, as distinguished from its temporal
Jurisdiction, will be determined by a subsequent
agreement between the parties upon the completion of
its judicial activities, an indication of the capacity
acquired by the local courts to assume the prosecution
of the remaining cases, or the unavailability of
resources. In setting an end to the operation of the
Court, the Agreement would also determine all matters
relating to enforcement of sentences, pardon or
commutation, transfer of pending cases to the local
courts and the disposition of the financial and other
assets of the Special Court.

C. Personal jurisdiction

1. Persons “most responsible”

29. In its resolution 1315 (2000), the Security
Council recommended that the personal jurisdiction of
the Special Court should extend to those “who bear the
greatest responsibility for the commission of the
crimes”, which is understood as an indication of a
limitation on the number of accused by reference to
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their command authority and the gravity and scale of
the crime. I propose, however, that the more general
term “persons most responsible” should be used.

30.  While those “most responsible” obviously include
the political or military leadership, others in command
authority down the chain of command may also be
regarded “most responsible” Judging by the severity of
the crime or its massive scale. “Most responsible”,
therefore, denotes both a leadership or authority
position of the accused, and a sense of the gravity,
seriousness or massive scale of the crime. It must be
seen, however, not as a test criterion or a distinct
Jjurisdictional threshold, but as a guidance to the
Prosecutor in the adoption of a prosecution strategy
and in making decisions to prosecute in individual
cases.

31.  Within the meaning attributed to it in the present
Statute, the term “most responsible” would not
necessarily exclude children between 15 and 18 years
of age. While it is inconceivable that children could be
in a political or military leadership position (although
in Sierra Leone the rank of “Brigadier” was often
granted to children as young as 11 years), the gravity
and seriousness of the crimes they have allegedly
committed would allow for their inclusion within the
Jurisdiction of the Court.

2. Individual criminal responsibility at 15 years
of age

32. The possible prosecution of children for crimes
against humanity and war crimes presents a difficult
moral dilemma. More than in any other conflict where
children have been used as combatants, in Sierra
Leone, child combatants were initially abducted,
forcibly recruited, sexually abused, reduced to slavery
of all kinds and trained, often under the influence of
drugs, to kill, maim and burn. Though feared by many
for their brutality, most if not all of these children have
been subjected to a process of psychological and
physical abuse and duress which has transformed them
from victims into perpetrators.

33, The solution to this terrible dilemma with respect
to the Special Court® could be found in a number of
options: (a) determining a minimum age of 18 and
exempting all  persons under that age from
accountability and individual criminal responsibility;
(b) having children between 15 to 18 years of age, both
victims and perpetrators, recount their story before the

Truth and Reconciliation Commission or similar
mechanisms, none of which is as yet functional; and
(c) having them go through the judicial process of
accountability without punishment, in a court of law
providing all internationally recognized guarantees of
Juvenile justice.

34. The question of child prosecution was discussed
at length with the Government of Sierra Leone both in
New York and in Freetown. It was raised with all the
interlocutors of the United Nations team: the members
of the judiciary, members of the legal profession and
the Ombudsman, and was vigorously debated with
members  of  civil society,  non-governmental
organizations and institutions actively engaged in
child-care and rehabilitation programmes.

35. The Government of Sierra  Leone and
representatives of Sierra Leone civil society clearly
wish to see a process of judicial accountability for
child combatants presumed responsible for the crimes
falling within the jurisdiction of the Court. It was said
that the people of Sierra Leone would not look kindly
upon a court which failed to bring to justice children
who committed crimes of that nature and spared them
the judicial process of accountability. The international
non-governmental organizations responsible for child-
care and rehabilitation programmes, together with
some of their national counterparts, however, were
unanimous in their objection to any kind of judicial
accountability for children below 18 years of age for
fear that such a process would place at risk the entire
rehabilitation programme so painstakingly achieved.
While the extent to which this view represents the
majority view of the people of Sierra Leone is
debatable, it nevertheless underscores the importance
of the child rehabilitation programme and the need to
ensure that in the prosecution of children presumed
responsible, the rehabilitation process of scores of
other children is not endangered.

36. Given these highly diverging opinions, it is not
casy to strike a balance between the interests at stake. [
am mindful of the Security Council’s recommendation
that only those who bear “the greatest responsibility”
should be prosecuted. However, in view of the most
horrific aspects of the child combatancy in Sierra
Leone, the employment of this term would not
necessarily exclude persons of young age from the
jurisdiction of the Court. I therefore thought that it
would be most prudent to demonstrate to the Security
Council for its consideration how provisions on
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prosecution of persons below the age of 18—
“children” within the definition of the Convention on
the Rights of the Child — before an international
Jurisdiction could be formulated.® Therefore, in order
to meet the concerns expressed by, in particular, those
responsible  for child care and rehabilitation
programmes, article 15, paragraph 5, of the Statute
contains the following provision:

“In the prosecution of Juvenile offenders,
the Prosecutor shall ensure that the child-
rehabilitation programme is not placed at risk,
and that, where appropriate, resort should be had
to  alternative  truth  and reconciliation
mechanisms, to the extent of their availability.”

37.  Furthermore, the Statute of the Special Court, in
article 7 and throughout the text, contains
Internationally recognized standards of juvenile Jjustice
and guarantees that juvenile offenders are treated in
dignity and with a sense of worth. Accordingly, the
overall composition of the Judges should reflect their
experiences in a variety of fields, including in Juvenile
Justice (article 13, para. 1); the Office of the Prosecutor
should be staffed with persons experienced in gender-
related crimes and juvenile Justice (article 15, para. 4).
In a trial of a juvenile offender, the Special Court
should, to the extent possible, order the immediate
release of the accused, constitute g “Juvenile
Chamber”, order the separation of the trial of a juvenile
from that of an adult, and provide all legal and other
assistance and order protective measures to ensure the
privacy of the juvenile. The penalty of imprisonment is
excluded in the case of a Juvenile offender, and a
number of alternative options of correctional or
educational nature are provided for instead.

38. Consecquently, if the Council, also weighing in the
moral-educational message to the present and next
generation of children in Sierra Leone, comes to the
conclusion that persons under the age of 18 should be
eligible for prosecution, the statutory provisions
claborated will strike an appropriate balance between
all conflicting interests and provide the necessary
guarantees of juvenile justice. It should also be stressed
that, ultimately, it will be for the Prosecutor to decide
if, all things considered, action should be taken against
a juvenile offender in any individual case,

IV. Organizational structure of the
Special Court

39. Organizationally, the Special Court has been
conceived as a self-contained entity, consisting of three
organs: the Chambers (two Trial Chambers and an
Appeals Chamber), the Prosecutor’s Office and the
Registry. In the establishment of ad hoc international
tribunals or special courts operating as separate
institutions, independently of the relevant national
legal system, it has proved to be necessary to comprise
within one and the same entity all three organs. Like
the two International Tribunals, the Special Court for
Sierra Leone is established outside the national court
system, and the inclusion of the Appeals Chamber
within the same Court was thus the obvious choice.

A. The Chambers

40. In its resolution 1315 (2000), the Security
Council requested that the question of the advisability,
feasibility and appropriateness of sharing the Appeals
Chamber of the International Tribunals for the Former
Yugoslavia and for Rwanda should be addressed. In
analysing this option from the legal and practical
viewpoints, T have concluded that the sharing of a
single Appeals Chamber between jurisdictions as
diverse as the two International Tribunals and the
Special Court for Sierra Leone is legally unsound and
practically not feasible, without incurring unacceptably
high administrative and financial costs.

41. While in theory the establishment of an
overarching Appeals Chamber as the ultimate judicial
authority in matters of interpretation and application of
international humanitarian law offers a guarantee of
developing a coherent body of law, in practice, the
same result may be achieved by linking the
Jjurisprudence of the Special Court to that of the
International Tribunals, without imposing on the shared
Appeals Chamber the financial and administrative
constraints of a formal institutional link. Article 20,
paragraph 3, of the Statute accordingly provides that
the judges of the Appeals Chamber of the Special
Court shall be guided by the decisions of the Appeals
Chamber of the Yugoslav and the Rwanda Tribunals;
article 14, paragraph 1, of the Statute provides that the
Rules of Procedure and Evidence of the Rwanda
Tribunal shall be applicable mutatis mutandis to the
proceedings before the Special Court.
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42, The sharing of one Appeals chamber between all
three jurisdictions would strain the capacity of the
already heavily burdened Appeals Chamber of the two
Tribunals in ways which could either bring about the
collapse of the appeals system as a whole, or delay
beyond  acceptable human rights standards the
detention of accused pending the hearing of appeals
from either or all jurisdictions. On the assumption that
all judgements and sentencing decisions of the Trial
Chambers of the Special Court will be appealed, as
they have been in the cases of the two International
Tribunals, and that the number of accused will be
roughly the same as in each of the International
Tribunals, the Appeals Chamber would be required to
add to its current workload a gradual increase of
approximately one third.

43. Faced with an exponential growth in the number
of appeals lodged on judgements and interlocutory
appeals in relation to an increasing number of accused
and decisions rendered, the existing workload of the
Appeals Chamber sitting in appeals from six Trial
Chambers of the two ad hoc Tribunals is constantly
growing. Based on current and anticipated growth in
workload, existing trends’ and the projected pace of
three to six appeals on judgements every year, the
Appeals Chamber has requested additional resources in
funds and personnel. With the addition of two Trial
Chambers of the Special Court, making a total of eight
Trial Chambers for one Appeals Chamber, the burden
on the Yugoslav and Rwanda Appeals Chamber would
be untenable, and the Special Court would be deprived
of an effective and viable appeals process.

44. The financial costs which would be entailed for
the Appeals Chamber when sitting on appeals from the
Special Court will have to be borne by the regular
budget, regardless of the financial mechanism
established for the Special Court jtself. These financial
costs would include also costs of translation into
French, which is one of the working languages of the
Appeals Chamber of the International Tribunals; the
working language of the Special Court will be English.

45. In his letter to the Legal Counsel in response to
the request for comments on the eventuality of sharing
the Appeals Chamber of the two international Tribunals

with the Special Court, the President of the
International Tribunal for the Former Yugoslavia
wrote:

“With regard to paragraph 7 of Security
Council resolution 1315 (2000), while the sharing
of the Appeals Chamber of {the two International
Tribunals] with that of the Special Court would
bear the significant advantage of ensuring a better
standardization of international humanitarian law,
it appeared that the disadvantages of this
option — excessive increase of the Appeals
Chambers’ workload, problems arising from the
mixing of sources of law, problems caused by the
increase in travelling by the judges of the Appeals
Chambers and difficulties caused by mixing the
different judges of the three tribunals — outweigh
its benefits.”®

46. For these reasons, the parties came to the
conclusion that the Special Court should have two Trial
Chambers, each with three judges, and an Appeals
Chamber with five judges. Article 12, paragraph 4,
provides for extra judges to sit on the bench in cases
where protracted proceedings can be foreseen and it is
necessary to make certain that the proceedings do not
have to be discontinued in case one of the ordinary
Jjudges is unable to continue hearing the case.

B. The Prosecutor

47.  An international prosecutor will be appointed by
the Secretary-General to lead the investigations and
prosecutions, with a Sierra Leoncan Deputy. The
appointment of an international prosecutor will
guarantee that the Prosecutor is, and is seen to be,
independent, objective and impartial.

C. The Registrar

48. The Registrar will service the Chambers and the
Office of the Prosecutor and will have the
responsibility for the financial management and
external relations of the Court. The Registrar will be
appointed by the Secretary-General as a staff member
of the United Nations.

V. Enforcement of sentences

49. The possibility of serving prison sentences in
third States is provided for in article 22 of the Statute.
While imprisonment shall normally be served in Sierra
Leone, particular circumstances, such as the Security
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risk entailed in the continued imprisonment of some of
the convicted persons on Sierra Leonean territory, may
require their relocation to a third State.

50. Enforcement of sentences in third countries wil]
be based on an agreement between the Special Court’
and the State of enforcement. In seeking indications of
the willingness of States to accept convicted persons,
priority should be given to those which have already
concluded similar agreements with either of the
International Tribunals, as an indication that their
prison facilities meet the minimum standards of
conditions of detention. Although an agreement for the
enforcement of sentences will be concluded between
the Court and the State of enforcement, the wishes of
the Government of Sierra Leone should be respected.
In that connection, preference was expressed for such
locations to be identified in an East African State.

VI. An alternative host country

51. In paragraph 7 of resolution 1315 (2000), the
Security Council requested that the question of a
possible alternative host State be addressed, should it
be necessary to convene the Special Court outside its
seat in Sierra Leone, if circumstances so required. As
the efforts of the United Nations Secretariat, the
Government of Sierra Leone and other interested
Member States are currently  focused on the
establishment of the Special Court in Sierra Leone, it is
proposed that the question of the alternative seat should
be addressed in phases. An important element in
proceeding with this issue is also the way in which the
Security Council addresses the present report, that is, if
a Chapter VII element is included.

52. In the first phase, criteria for the choice of the
alternative seat should be determined and a3 range of
potential host countries identified. An agreement, in
principle, should be sought both from the Government
of Sierra Leone for the transfer of the Special Court to
the State of the alternative seat, and from the
authorities of the latter, for the relocation of the seat to
its territory.

53. In the second phase, a technical assessment team
would be sent to identify adequate premises in the third
State or States. Once identified, the three parties,
namely, the United Nations, the Government of Sierra
Leone and the Government of the alternative seat,
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would conclude a Framework Agreement, or “an
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agreement to agree” for the transfer of the seat when
circumstances so required. The Agreement would
stipulate the nature of the circumstances which would
require the transfer of the seat and an undertaking to
conclude in such ap eventuality a Headquarters
Agreement. Such 3 principled Agreement would
facilitate the transfer of the seat on an emergency basis
and enable the conclusion of 3 Headquarters
Agreement soon thereafter.

54.  In the choice of an alternative seat for the Special
Court, the following considerations should be taken
into account: the proximity to the place where the
crimes were committed, and casy access to victims,
witnesses and accused. Such proximity and easy access
will greatly facilitate the work of the Prosecutor, who
will continue to conduct his investigations in the
territory of Sierra Leone. " During the negotiations, the
Government expressed a preference for a West African
alternative seat, in an English-speaking country sharing
a common-law legal system.

VII. Practical arrangements for the
operation of the Special Court

55. The Agreement and the Statute of the Special
Court establish the legal and institutional framework of
the Court and the mutual obligations of the parties with
regard, in particular, to appointments to the Chambers,
the Office of the Prosecutor and the Registry and, the
provision of premises. However, the practical
arrangements for the establishment and operation of the
Special Court remain outside the scope of the
Agreement in the sense that they depend on
contributions of personnel, equipment, services and
funds from Member States and intergovernmental and
non-governmental organizations. It is  somewhat
anomalous, therefore, that the parties which establish
the Special Court, in practice, are dependent for the
implementation of their treaty obligations on States and
international organizations which are not parties to the
Agreement or otherwise bound by its provisions.

56. Proceeding from the premise that voluntary
contributions would constitute the financial mechanism
of the Special Court, the Security Council requested
the Secretary-General to include in the report
recommendations regarding the amount of voluntary
contributions, as appropriate, of funds, equipment and
services to the Special Court, contributions in
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personnel, the kind of advice and expertise expected of
the two ad hoc Tribunals, and the type of support and
technical assistance to be provided by UNAMSIL. In
considering the estimated requirements of the Special
Court in all of these respects, it must be borne in mind
that at the current stage, the Government of Sierra
Leone is unable to contribute in any significant way to
the operational costs of the Special Court, other than in
the provision of premises, which would require
substantial refurbishment, and the appointment of
personnel, some of whom may not even be Sierra
Leoncan nationals. The requirements set out below
should therefore be understood for al| practical
purposes as requirements that have to be met through
contributions from sources other than the Government
of Sierra Leone,

A. Estimated requirements of the Special

Court for the first operational phase

1. Personnel and equipment

57. The personnel requirements of the Special Court
for the initial operational phase'' are estimated to
include:

(a) Eight Trial Chamber judges (3 sitting judges
and 1 alternate judge in each Chamber) and 6 Appeals
Chamber judges (5 sitting judges and 1 alternate
Judge), I law clerk, 2 support staff for each Chamber
and 1 security guard detailed to each judge (14);

(b) A Prosecutor and a Deputy Prosecutor, 20
investigators, 20 prosecutors and 26 support staff:

(¢) A Registrar, a Deputy Registrar, 27
administrative support staff and 40 security officers;

(d) Four staff in the Victims and Witnesses
Unit;

(e) One correction officer and 12
officers in the detention facilities.

security

58. Based on the United Nations scale of salaries for
a one-year period, the personnel requirements along
with the corresponding equipment and vehicles are
estimated on a very preliminary basis to be US$ 22
million. The calculation of the personnel requirements
is premised on the assumption that all persons
appointed (whether by the United Nations or the
Government of Sierra Leone) will be paid from United
Nations sources.

59. In seeking qualified personnel from States
Members of the United Nations, the importance of
obtaining such personnel from members of the
Commonwealth, sharing the same language and
common-law legal system, has been recognized. The
Office of Legal Affairs has therefore approached the
Commonwealth Secretariat with a request to identify
possible candidates for the positions of judges,
prosecutors, Registrar, investigators and administrative
support staff. How many of the Commonwealth
countries would be in a position to voluntarily
contribute such personnel with their salaries and
emoluments is an open question. A request similar to
that which has been made to the Commonwealth will
also be made to the Economic Community of West
African States (ECOWAS).

2. Premises

60. The second most significant component of the
requirements of the Court for the first operational
phase is the cost of premises. During its visit to
Freetown, the United Nations team visited a number of
facilities and buildings which the Government believes
Mmay accommodate the Special Court and its detention
facilities: the High Court of Sierra Leone, the Miatta
Conference Centre and an adjacent hotel, the
Presidential Lodge, the Central Prison (Pademba Road
Prison), and the New England Prison. In evaluating
their state of operation, the team concluded that none
of the facilities offered were suitable or could be made
operational without substantial investment. The use of
the existing High Court would incur the least
expenditure (estimated at $1.5 million); but would
considerably disrupt the ordinary schedule of the Court
and eventually bring it to a halt. Since it is located in
central Freetown, the use of the High Court would
pose, in addition, serious security risks. The use of the
Conference Centre, the most secure site visited, would
require large-scale renovation, estimated at $5.8
million. The Presidential Lodge was ruled out on
security grounds.

61. In the light of the above, the team has considered
the option of constructing a prefabricated, self-
contained compound on government land. This option
would have the advantage of an €asy expansion paced
with the growth of the Special Court, a salvage value at
the completion of the activities of the Court, the
prospect of a donation in kind and construction at no

11
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rental costs. The estimated cost of this option is $2.9
million.

62. The two detention facilities visited by the team
were found to be inadequate in their current state. The
Central Prison (Pademba Road Prison) was ruled out
for lack of space and security reasons. The New
England Prison would be a possible option at an
estimated renovation cost of $600,000.

63. The estimated cost requirements of personnel and
premises set out in the present report cover the two
most significant components of its prospective budget
for the first operational stage. Not included in the
present report are the general operational costs of the
Special Court and of the detention facilities; costs of
prosecutorial and investigative activities; conference
services, including the employment of court translators
from and into English, Krio and other tribal languages;
and defence counsel, to name but a few.

B. Expertise and advice from the two
International Tribunals

64. The kind of advice and expertise which the two
International Tribunals may be expected to share with
the Special Court for Sierra Leone could take the form
of any or all of the following: consultations among
Judges of both jurisdictions on matters of mutual
interest; training of prosecutors, investigators and
administrative support staff of the Special Court in The
Hague, Kigali and Arusha, and training of such
personnel on the spot by a team of prosecutors,
investigators and administrators from both Tribunals;
advice on the requirements for a Court library and
assistance in its establishment, and sharing of
information, documents, judgements and other relevant
legal material on a continuous basis.

65. Both International Tribunals have expressed
willingness to share their experience in all of these
respects with the Special Court. They have accordingly
offered to convene regular meetings with the judges of
the Special Court to assist in adopting and formulating
Rules of Procedure based on experience acquired in the
practice of both Tribunals; to train personnel of the
Special Court in The Hague and Arusha to enable them
to acquire practical knowledge of the operation of an

international tribunal; and when necessary, to
temporarily deploy experienced staff, including a
librarian, to the Special Court. In addition, the
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International Tribunal for the Former Yugoslavia has
offered to provide to the Special Court legal material in
the form of CD-ROMs containing motions, decisions,
Jjudgements, court orders and the like. The transmission
of such material to the Special Court in the period
pending the establishment of a full-fledged library
would be of great assistance.

C. Support and technical assistance from
UNAMSIL

66. The support and technical assistance of
UNAMSIL  in providing security, logistics,
administrative support and temporary accommodation
would be necessary in the first operational phase of the
Special Court. In the precarious security situation now
prevailing in Sierra Leone and given the state of the
national security forces, UNAMSIL represents the only
credible force capable of providing adequate security
to the personnel and the premises of the Special Court.
The specificities of the security measures required
would have to be elaborated by the United Nations, the
Government of Sierra Leone and UNAMSIL, it being
understood, however, that any such additional tasks
entrusted to UNAMSIL would have to be approved by
the Security Council and reflected in a revised mandate
with a commensurate increase in financial, staff and
other resources.

67. UNAMSIL’s administrative support could be
provided in the areas of finance, personnel and
procurement. Utilizing the existing administrative
support in UNAMSIL, including, when feasible, shared
facilities and communication systems, would greatly
facilitate the start-up phase of the Special Court and
reduce the overall resource requirements. In that
connection, limited space at the headquarters of
UNAMSIL could be made available for the temporary
accommodation of the Office of the Prosecutor,
pending the establishment or refurbishment of a site for
the duration of the Special Court.

VIIL Financial mechanism of the
Special Court

68. In paragraph 8 (c) of resolution 1315 (2000), the
Security Council requested the Secretary-General to
include recommendations on “the amount of voluntary
contributions, as appropriate, of funds, equipment and
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services to the special court, including through the
offer of expert personnel that may be needed from
States, intergovernmental organizations and non-
governmental organizations”. It would thus seem that
the intention of the Council is that a Special Court for
Sierra Leone would be financed from voluntary
contributions. Implicit in the Security Council
resolution, therefore, given the paucity of resources
available to the Government of Sierra Leone, was the
intention that most if not all operational costs of the
Special Court would be borne by States Members of
the  Organization in the form of  voluntary
contributions.

69. The experience gained in the operation of the two
ad hoc International Tribunals provides an indication of
the scope, costs and long-term duration of the Jjudicial
activities of an international jurisdiction of this kind.
While the Special Court differs from the two Tribunals
in its nature and legal status, the similarity in the kind
of crimes committed, the temporal, territorial and
personal scope of jurisdiction, the number of accused,
the organizational structure of the Court and the Rules
of Procedure and Evidence suggest a similar scope and
duration of operation and a similar need for a viable
and sustainable financial mechanism.

70. A financial mechanism based entirely on
voluntary contributions will not provide the assured
and continuous source of funding which would be
required to appoint the Judges, the Prosecutor and the
Registrar, to contract the services of all administrative
and support staff and to purchase the necessary
equipment. The risks associated with the establishment
of an operation of this kind with insufficient funds, or
without long-term assurances of continuous availability
of funds, are very high, in terms of both moral
responsibility and loss of credibility of the
Organization, and its exposure to legal liability. In
entering into contractual commitments which the
Special Court and, vicariously, the Organization might
not be able to honour, the United Nations would expose
itself to unlimited third-party liability. A special court
based on voluntary contributions would be neither
viable nor sustainable.

71. In my view, the only realistic solution is
financing through assessed contributions. This would
produce a viable and sustainable financial mechanism
affording secure and continuous funding. It is
understood, however, that the financing of the Special
Court through assessed contributions of the Member

States would for all practical purposes transform a
treaty-based court into a United Nations organ
governed in its financial and administrative activities
by the relevant United Nations financial and staff
regulations and rules.

72. The Security Council may wish to consider an
alternative solution, based on the concept of a “national
Jurisdiction” with international assistance, which would
rely on the existing — however inadequate — Sierra
Leonean court system, both in terms of premises (for
the Court and the detention facilities) and
administrative support. The judges, prosecutors,
investigators and administrative support staff would be
contributed by interested States. The legal basis for the
special “national” court would be a national law,
patterned on the Statute as agreed between the United
Nations and the Government of Sierra Leone (the
international crimes being automatically incorporated
into the Sierra Leonean common-law system). Since
the mandate of the Secretary-General is to recommend
measures consistent with resolution 1315 (2000), the
present report does not elaborate further on this
alternative other than to merely note its existence.

IX. Conclusion

73. At the request of the Security Council, the present
report sets out the legal framework and practical
arrangements for the establishment of a Special Court
for Sierra Leone. It describes the requirements of the
Special Court in terms of funds, personnel and services
and underscores the acute need for a viable financial
mechanism to sustain it for the duration of its lifespan.
It concludes that assessed contributions is the only
viable and sustainable financial mechanism of the
Special Court.

74.  As the Security Council itself has recognized, in
the past circumstances of Sierra Leone, a credible
system of justice and accountability for the very
serious crimes committed there would end impunity
and would contribute to the process of national
reconciliation and to the restoration and maintenance
of peace in that country. In reviewing the present report
and considering what further action must be taken, the
Council should bear in mind the expectations that have
been created and the state of urgency that permeates all
discussions of the problem of impunity in Sierra Leone.

13
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' At the request of the Government, reference in the
Statute and the Agreement to “Sierra Leonean judges”
was replaced by “judges appointed by the Government
of Sietra Leone”. This would allow the Government
flexibility of chojce between Sierra Leonean and non-
Sierra Leonean nationals and broaden the range of
potential candidates from within and outside Sierra
Leone.

In the case of the Tribunals for the Former Yugoslavia
and for Rwanda, the non-inclusion in any position of
nationals of the country most directly affected was
considered a condition for the impartiality, objectivity
and neutrality of the Tribunal.

> This method may not be advisable, since the Court
would be manned by a substantial number of staff and
financed through voluntary contributions in the amount
of millions of dollars every year.

Article 6, paragraph 5, of the 1977 Protocol II
Additional to the Geneva Conventions and Relating to
the Protection of Non-international Armed Conflicts
provides that:

“At the end of hostilities, the authorities in
power shall endeavour to grant the broadest
possible amnesty to persons who have participated
in the armed conflict, or those deprived of their
liberty for reasons related to the armed conflict,
whether they are interned or detained.”

3 The jurisdiction of the national courts of Sierra Leone is
not limited by the Statute, except in cases where they
have to defer to the Special Court.

o

While there is no international law standard for the
minimum age for criminal responsibility, the ICC Statute
excludes from the jurisdiction of the Court persons under
the age of 18. In so doing, however, it was not the
intention of its drafters to establish, in general, a
minimum age for individual criminal responsibility,
Premised on the notion of complementarity between
national courts and ICC, it was intended that persons
under 18 presumed responsible for the crimes for which
the ICC had jurisdiction would be brought before their
national courts, if the national law in question provides
for such jurisdiction over minors.

The Appeals Chamber of the International Tribunal for
the Former Yugoslavia has so far disposed of a total of
5 appeals from Jjudgements and 44 interlocutory appeals;
and the Appeals Chamber of the Rwanda Tribunal of
only | judgement on the merits with 28 interlocutory
appeals.

[90/

—_—

® Letter addressed to Mr. Hans Corell, Under-Secretary-
General, The Legal Counsel, from Judge Claude Jorda,
President of the International Criminal Tribunal for the
Former Yugoslavia, dated 29 August 2000,

® Article 10 of the Agreement between the United Nations
and the Government endows the Special Court with a
treaty-making power “to enter into agreements with
States as may be necessary for the exercise of its
functions and for the operation of the Court”.

Criteria for the choice of the seat of the Rwanda
Tribunal were drawn up by the Security Council in jts
resolution 955 (1994). The Security Council decided that
the seat of the International Tribunal shall be determined
by the Council “having regard to considerations of
Jjustice and fairness as well as administrative efficiency,
including access to witnesses, and economy”.

"tis important to stress that this estimate should be
regarded as an illustration of a possible scenario. Not
until the Registrar and the Prosecutor are in place will it
be possible to make detailed and precise estimates.



[9o2L

5/2000/915

Annex

Agreement between the United Nations and the
Government of Sierra Leone on the Establishment of
a Special Court for Sierra Leone

Whereas the Security Council, in its resolution 1315 (2000) of 14 August
2000, expressed deep concern at the very serious crimes committed within the
territory of Sierra Leone against the people of Sierra Leone and United Nations and
associated personnel and at the prevailing situation of impunity;

Whereas the Secretary-General of the United Nations (hereinafter “the
Secretary—General”) and the Government of Sierra Leone (hereinafter “the
Government”) have held such negotiations for the establishment of a Special Court
for Sierra Leone (hereinafter “the Special Court™);

Now therefore the United Nations and the Government of Sierra Leone have agreed
as follows:

Article 1
Establishment of the Special Court

I.  There is hereby established a Special Court for Sierra Leone to prosecute
persons most responsible for serious violations of international humanitarian law
and Sierra Leonean law committed in the territory of Sierra Leone since 30
November 1996,

2. The Special Court shall function in accordance with the Statute of the Special
Court for Sierra Leone. The Statute is annexed to this Agreement and forms an
integral part thereof.

Article 2
Composition of the Special Court and appointment of judges

l. The Special Court shall be composed of two Trial Chambers and an Appeals
Chamber.

2. The Chambers shall be composed of eleven independent Jjudges who shall
serve as follows:

(b) Five judges shall serve in the Appeals Chamber, of whom two shall be
appointed by the Government of Sierra Leone and three judges shall be appointed by

15
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the Secretary-General upon nominations forwarded by States, and in particular the
member States of the Economic Community of West African States and the
Commonwealth, at the invitation of the Secretary-General,

3. The Government of Sierra Leone and the Secretary-General shall consult on
the appointment of judges.

4. Judges shall be appointed for a four-year term and shall be eligible for
reappointment.

a judge if that judge is unable to continue sitting.

Article 3
Appointment of a Prosecutor and a Deputy Prosecutor

I.  The Secretary-General, after consultation with the Government of Sierra
Leone, shall appoint a Prosecutor for a four-year term. The Prosecutor shall be
eligible for reappointment.

2. The Government of Sierra Leone, in consultation with the Secretary-General
and the Prosecutor, shall appoint a Sierra Leonean Deputy Prosecutor to assist the
Prosecutor in the conduct of the investigations and prosecutions.

3. The Prosecutor and the Deputy Prosecutor shall be of high moral character and
possess the highest leve] of professional competence and extensive experience in the

4. The Prosecutor shall be assisted by such Sierra Leonean and international staff

Article 4
Appointment of a Registrar

1. The Secretary-GeneraI, in consultation with the President of the Special Court,
shall appoint a Registrar who shall be responsible for the servicing of the Chambers
and the Office of the Prosecutor, and for the recruitment and administration of al]
Support staff. He or she shall also administer the financial and staff resources of the
Special Court.

2. The Registrar shall be a staff member of the United Nations. He or she shall
serve a four-year term and shall be eligible for reappointment.
Article 5§

Premises

The Government shall provide the premises for the Special Court and such
utilities, facilities and other services as may be necessary for its operation.
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Article 6
Expenses of the Special Court®

The expenses of the Special Court shall ...

Article 7
Inviolability of premises, archives and all other documents

1. The premises of the Special Court shall be inviolable. The competent
authorities shall take whatever action may be necessary to ensure that the Special
Court shall not be dispossessed of all or any part of the premises of the Court
without its express consent.

2. The property, funds and assets of the Special Court, wherever located and by
whomsoever held, shall be immune from search, seizure, requisition, confiscation,
expropriation and any other form of interference, whether by executive,
administrative, judicial or legislative action.

3. The archives of the Court, and in general all documents and materials made
available, belonging to or used by it, wherever located and by whomsoever held,
shall be inviolable.

Article 8
Funds, assets and other property

. The Special Court, its funds, assets and other property, wherever located and
by whomsoever held, shall enjoy immunity from every form of legal process, except
insofar as in any particular case the Court has expressly waived its immunity. It is
understood, however, that no waiver of immunity shall extend to any measure of
execution.

2. Without being restricted by financial controls, regulations or moratoriums of
any kind, the Special Court:

(a) May hold and use funds, gold or negotiable instruments of any kind and
maintain and operate accounts in any currency and convert any currency held by it
into any other currency;

(b) Shall be free to transfer its funds, gold or currency from one country to
another, or within Sierra Leone, to the United Nations or any other agency.

Article 9
Seat of the Special Court

The Special Court shall have its seat in Sierra Leone. The Court may meet
away from its seat if it considers it necessary for the efficient exercise of its
functions, and may be relocated outside Sierra Leone, if circumstances so require,
and subject to the conclusion of a Headquarters Agreement between the Secretary-
General of the United Nations and the Government of Sierra Leone, on the one
hand, and the Government of the alternative seat, on the other.

* The formulation of this article is dependent on a decision on the financial mechanism of the
Special Court.

17
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Article 10
Juridical capacity

The Special Court shall possess the juridical capacity necessary to:
(a) Contract;

(b) Acquire and dispose of movable and immovable property;
(c) Institute legal proceedings;

(d)  Enter into agreements with States as may be necessary for the exercise of
its functions and for the operation of the Court.

Article 11
Privileges and immunities of the judges, the Prosecutor and the Registrar

1. The judges, the Prosecutor and the Registrar, together with their families
forming part of their household, shall enjoy the privileges and immunities,
exemptions and facilities accorded to diplomatic agents in accordance with the 1961
Vienna Convention on Diplomatic Relations. They shall, in particular, enjoy:

(a) Personal inviolability, including immunity from arrest or detention;

(b) Immunity from criminal, civil and administrative jurisdiction in
conformity with the Vienna Convention;

(¢) Inviolability for all papers and documents;

(d) Exemption, as appropriate, from immigration restrictions and other alien
registrations;

(¢) The same immunities and facilities in respect of their personal baggage
as are accorded to diplomatic agents by the Vienna Convention;

()  Exemption from taxation in Sierra Leone on their salaries, emoluments
and allowances.

2. Privileges and immunities are accorded to the judges, the Prosecutor and the
Registrar in the interest of the Special Court and not for the personal benefit of the
individuals themselves. The right and the duty to waive the immunity, in any case
where it can be waived without prejudice to the purpose for which it is accorded,
shall lie with the Secretary-General, in consultation with the President.

Article 12
Privileges and immunities of international and Sierra Leonean personnel

1. Sierra Leonean and international personnel of the Special Court shall be
accorded:

(a) Immunity from legal process in respect of words spoken or written and
all acts performed by them in their official capacity. Such immunity shall continue
to be accorded after termination of employment with the Special Court;

(b} Immunity from taxation on salaries, allowances and emoluments paid to
them.

2. International personnel shall, in addition thereto, be accorded:
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(a) Immunity from immigration restriction;

(b) The right to import free of duties and taxes, except for payment for

3.  The privileges and immunities are granted to the officials of the Special Court
in the interest of the Court and not for their personal benefit. The right and the duty

Article 13
Counsel

2. In particular, the counsel shai] be accorded:

(a) Immunity from personal arrest or detention and from seizure of personal
baggage;

(b) Inviolability of aJ documents relating to the exercise of his or her
functions as a counse] of a suspect or accused;

suspect or accused.

Article 14
Witnesses and experts

Article 15
Security, safety and protection of persons referred to in this Agreement

Recognizing the responsibility of the Government under international law to

19
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Article 16
Cooperation with the Special Court

l. The Government shall cooperate with all organs of the Special Court at al]
stages of the proceedings. It shall, in particular, facilitate access to the Prosecutor to
sites, persons and relevant documents required for the investigation.

2. The Government shall comply without undue delay with any request for
assistance by the Special Court or an order issued by the Chambers, including, but
not limited to:

(a) Identification and location of persons;
(b) Service of documents;
(c) Arrest or detention of persons;
(d} Transfer of an indictee to the Court.
Article 17
Working language
The official working language of the Special Court shall be English.
Article 18
Practical arrangements

I With a view to achieving efficiency and cost-effectiveness in the operation of
the Special Court, a phased-in approach shall be adopted for its establishment in
accordance with the chronological order of the legal process.

2. In the first phase of the operation of the Special Court, judges, the Prosecutor
and the Registrar will be appointed along with investigative and prosecutorial staff.

Article 19
Settlement of disputes

Any dispute between the Parties concerning the interpretation or application of
this Agreement shall be settled by negotiation, or by any other mutually agreed-upon
mode of settlement.

Article 20
Entry into force

The present Agreement shal] enter into force on the day after both Parties have
notified each other in writing that the legal instruments for entry into force have
been complied with.

DONE at [place] on [day, month] 2000 in two copies in the English language.

For the United Nations For the Government of Sierra Leone
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Enclosure

Statute of the Special Court for Sierra Leone

Having been established by an Agreement between the United Nations and the
Government of Sierra Leone pursuant to Security Council resolution 1315 (2000) of
14 August 2000, the Special Court for Sierra Leone (hereinafter “the Special Court™)
shall function in accordance with the provisions of the present Statute,

Article 1
Competence of the Special Court

The Special Court shall have the power to prosecute persons most responsible
for serious violations of international humanitarian law and Sierra Leonean law
committed in the territory of Sierra Leone since 30 November 1996.

Article 2
Crimes against humanity

The Special Court shall have the power to prosecute persons who committed
the following crimes as part of a widespread or Systematic attack against any
civilian population:

(a) Murder;

(b) Extermination;
(c) Enslavement;
(d) Deportation;
(e} Imprisonment;
(f)  Torture;

(g) Rape, sexual slavery, enforced prostitution, forced pregnancy and any
other form of sexual violence;

(h)  Persecution on political, racial, ethnic or religious grounds;
(i)  Other inhumane acts.
Article 3

Violations of article 3 common to the Geneva Conventions and of Additional
Protocol 11

(a) Violence to life, health and physical or mental well-being of persons, in
particular murder as well as cruel treatment such as torture, mutilation or any form
of corporal punishment;

(b) Collective punishments;

(c) Taking of hostages;

21
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(d)  Acts of terrorism;

(e) Outrages upon personal dignity, in particular humiliating and degrading
treatment, rape, enforced prostitution and any form of indecent assault;

(f) Pillage;

(8) The passing of sentences and the carrying out of executions without
previous judgement pronounced by a regularly constituted court, affording all the
Judicial guarantees which are recognized as indispensable by civilized peoples;

(h) Threats to commit any of the foregoing acts.
Article 4
Other serious violations of international humanitarian law

The Special Court shall have the power to prosecute persons who committed
the following serious violations of international humanitarian law:

(a) Intentionally directing attacks against the civilian population as such or
against individual civilians not taking direct part in hostilities;

(b) Intentionally directing attacks against personnel, installations, material,
units or vehicles involved in a humanitarian assistance or peacekeeping mission in
accordance with the Charter of the United Nations, as long as they are entitled to the
protection given to civilians or civilian objects under the international law of armed
conflict;

(c)  Abduction and forced recruitment of children under the age of 15 years
into armed forces or groups for the purpose of using them to participate actively in
hostilities.

Article §
Crimes under Sierra Leonean law

The Special Court shall have the power to prosecute persons who have
committed the following crimes under Sierra Leonean law:

(a) Offences relating to the abuse of girls under the Prevention of Cruelty to
Children Act, 1926 (Cap. 31):

(i)  Abusing a girl under 13 years of age, contrary to section 6;
(ii) Abusing a girl between 13 and 14 years of age, contrary to section 7;
(ii1) Abduction of a girl for immoral purposes, contrary to section 12.

(b) Offences relating to the wanton destruction of property under the
Malicious Damage Act, 1861:

(i)  Setting fire to dwelling-houses, any person being therein to section 2;
(ii)  Setting fire to public buildings, contrary to sections 5 and 6;

(1i1) Setting fire to other buildings, contrary to section 6.
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Article 6
Individual criminal responsibility

I. A person who planned, instigated, ordered, committed or otherwise aided and
abetted in the planning, preparation or execution of a crime referred to in articles 2
to 4 of the present Statute shall be individually responsible for the crime.

2. The official position of any accused persons, whether as Head of State or
Government or as a responsible government official, shall not relieve such person of
criminal responsibility nor mitigate punishment.

3. The fact that any of the acts referred to in articles 2 to 4 of the present Statute
was committed by a subordinate does not relieve his or her superior of criminal
responsibility if he or she knew or had reason to know that the subordinate was
about to commit such acts or had done so and the superior had failed to take the
necessary and reasonable measures to prevent such acts or to punish the perpetrators
thereof.

4. The fact that an accused person acted pursuant to an order of a Government or
of a superior shall not relieve him or her of criminal responsibility, but may be
considered in mitigation of punishment if the Special Court determines that justice
80 requires.

5. Individual criminal responsibility for the crimes referred to in article 5 shall be
determined in accordance with the respective laws of Sierra Leone.

Article 7
Jurisdiction over persons of 15 years of age

. The Special Court shall have jurisdiction over persons who were 15 years of
age at the time of the alleged commission of the crime.

2. At all stages of the proccedings, including investigation, prosecution and
adjudication, an accused below the age of 18 (hereinafter “a juvenile offender”)
shall be treated with dignity and a sense of worth, taking into account his or her
young age and the desirability of promoting his or her rehabilitation, reintegration
into and assumption of a constructive role in society.

3. Inatrial of a juvenile offender, the Special Court shall:

(a) Consider, as a priority, the release of the Juvenile, unless his or her safety
and security requires that the Juvenile offender be placed under close supervision or
in a remand home; detention pending trial shall be used as a measure of last resort;

(b) Constitute a “Juvenile Chamber” composed of at least one sitting judge
and one alternate judge possessing the required qualifications and experience in
Jjuvenile justice;

(¢)  Order the separation of his or her trial, if jointly accused with adults;

(d) Provide the juvenile with the legal, social and any other assistance in the
preparation and presentation of his or her defence, including the participation in
legal proceedings of the Juvenile offender’s parent or legal guardian;

(e) Provide protective measures to ensure the privacy of the juvenile; such
measures shall include, but not be limited to, the protection of the juvenile’s
identity, or the conduct of in camera proceedings;

23
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(f) In the disposition of his or her case, order any of the following: care

24

guidance and supervision orders, community service orders, counselling, foster care,
correctional, educational and vocational training programmes, approved schools
and, as appropriate, any programmes of disarmament, demobilization and
reintegration or programmes of child protection agencies.

Article 8
Concurrent jurisdiction

l. The Special Court and the national courts of Sierra Leone shall have
concurrent jurisdiction.

At any stage of the procedure, the Special Court may formally request a national
court to defer to its Competence in accordance with the present Statute and the Rules
of Procedure and Evidence.

Article 9
Non bis in idem

l. No person shall be tried before a national court of Sierra Leone for acts for
which he or she has already been tried by the Special Court,

2. A person who has been tried by a national court for the acts referred to in
articles 2 and 4 of the present Statute may be subsequently tried by the Special
Court if:

(@)  The act for which he or she was tried was characterized as an ordinary
crime; or

(b) The national court proceedings were not impartial or independent, were
designed to shield the accused from international criminal responsibility or the cage
Wwas not diligently prosecuted.

3. In considering the penalty to be imposed on a person convicted of a crime

Article 10
Amnesty

An amnesty granted to any person falling within the Jurisdiction of the Special
Court in respect of the crimes referred to in articles 2 to 4 of the present Statute
shall not be a bar to prosecution.

Article 11
Organization of the Special Court
The Special Court shal] consist of the following organs:
(a) The Chambers, comprising two Trial Chambers and an Appeals Chamber;
(b) The Prosecutor; and
(¢) The Registry.

[
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Article 12
Composition of the Chambers

1. The Chambers shall be composed of eleven independent Judges, who shall
serve as follows:

(a)  Three judges shall serve in each of the Trial Chambers, of whom one
shall be a judge appointed by the Government of Sierra Leone, and two Jjudges
appointed by the Secretary-General of the United Nations (hereinafter “the
Secretary-General”);

(b) Five judges shall serve in the Appeals Chamber, of whom two shall be
Jjudges appointed by the Government of Sierra Leone, and three Jjudges appointed by
the Secretary-General.

2. Each judge shall serve only in the Chamber to which he or she has been
appointed.

3. The judges of the Appeals Chamber and the judges of the Trial Chambers,
respectively, shall elect a presiding judge who shall conduct the proceedings in the
Chamber to which he or she was elected. The presiding judge of the Appeals
Chamber shall be the President of the Special Court.

4. In addition to the Jjudges sitting in the Chambers and present at every stage of
the proceedings, the presiding judge of a Trial Chamber or the Appeals Chamber
shall designate an alternate Jjudge appointed by either the Government of Sierra
Leone or the Secretary-General, to be present at each stage of the trial, and to
replace a judge, if that judge is unable to continue sitting.

Article 13
Qualification and appointment of judges

1. The judges shall be persons of high moral character, impartiality and integrity

2. In the overall composition of the Chambers, due account shall be taken of the

experience of the Judges in international law, including international humanitarian
law and human rights law, criminal law and juvenile justice.

3. The judges shall be appointed for a four-year period and shall be eligible for
reappointment,

Article 14
Rules of Procedure and Evidence

I. The Rules of Procedure and Evidence of the International Criminal Tribunal
for Rwanda obtaining at the time of the establishment of the Special Court shall be
applicable mutatis mutandis to the conduct of the legal proceedings before the
Special Court.

2. The judges of the Special Court as a whole may amend the Rules of Procedure
and Evidence or adopt additional rules where the applicable Rules do not, or do not
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adequately, provide for a specific situation. In so doing, they may be guided, as
appropriate, by the Criminal Procedure Act, 1965, of Sierra Leone.

Article 15
The Prosecutor

1. The Prosecutor shall be responsible for the investigation and prosecution of
persons most responsible for serious violations of international humanitarian law

and crimes under Sierra Leonean law committed in the territory of Sierra Leone

2. The Office of the Prosecutor shall have the power to question suspects, victims
and witnesses, to collect evidence and to conduct on-site investigations. In carrying
out these tasks, the Prosecutor shall, as appropriate, be assisted by the Sierra
Leonean authorities concerned.

3. The Prosecutor shall be appointed by the Secretary-General for a four-year
term and shall be eligible for reappointment. He or she shall be of high moral
character and possess the highest level of professional competence and have
extensive experience in the conduct of investigations and prosecution of criminal
cases.

4. The Prosecutor shall be assisted by a Sierra Leonean Deputy Prosecutor, and
by such other Sierra Leonean and international staff as may be required to perform
the functions assigned to him or her effectively and efficiently. Given the nature of
the crimes committed and the particular sensitivities of girls, young women and
children victims of rape, sexual assault, abduction and slavery of all kinds, due
consideration should be given in the appointment of staff to the employment of
prosecutors and investigators experienced in gender-related crimes and juvenile
Justice.

5. In the prosecution of juvenile offenders, the Prosecutor shall ensure that the
child-rehabilitation programme is not placed at risk and that, where appropriate,
resort should be had to alternative truth and reconciliation mechanisms, to the extent
of their availability.

Article 16
The Registry

l. The Registry shall be responsible for the administration and servicing of the
Special Court.

2. The Registry shall consist of a Registrar and such other staff as may be
required.

3. The Registrar shall be appointed by the Secretary-General after consultation
with the President of the Special Court and shall be a staff member of the United
Nations. He or she shall serve for a four-year term and be eligible for
reappointment.

4. The Registrar shall set up a Victims and Witnesses Unit within the Registry.
This Unit shall provide, in consultation with the Office of the Prosecutor, protective
measures and security arrangements, counselling and other appropriate assistance
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for witnesses, victims who appear before the Court and others who are at risk on
account of testimony given by such witnesses. The Unit personnel shall include
experts in trauma, including trauma related to crimes of sexual violence and
violence against children.

Article 17
Rights of the accused

1. All accused shall be ¢qual before the Special Court.

2. The accused shall be entitled to a fair and public hearing, subject to measures
ordered by the Special Court for the protection of victims and witnesses.

3. The accused shall be presumed innocent until proved guilty according to the
provisions of the present Statute.

4. In the determination of any charge against the accused pursuant to the present
Statute, he or she shall be entitled to the following minimum guarantees, in full
equality:

(a) To be informed promptly and in detail in a language which he or she
understands of the nature and cause of the charge against him or her;

(b) To have adequate time and facilities for the preparation of his or her
defence and to communicate with counsel of his or her own choosing;

(¢) To be tried without undue delay;

(d) To be tried in his or her presence, and to defend himself or herself in
person or through legal assistance of his or her own choosing; to be informed, if he
or she does not have legal assistance, of this right; and to have legal assistance
assigned to him or her, in any case where the interests of justice so require, and
without payment by him or her in any such case if he or she does not have sufficient
means to pay for it;

(e) To examine, or have examined, the witnesses against him or her and to
obtain the attendance and examination of witnesses on his or her behalf under the
same conditions as witnesses against him or her;

() To have the free assistance of an interpreter if he or she cannot
understand or speak the language used in the Special Court;

(8) Not to be compelled to testify against himself or herself or to confess
guilt.

Article 18
Judgement

The judgement shall be rendered by a majority of the Jjudges of the Trial
Chamber or of the Appeals Chamber, and shall be delivered in public. It shall be
accompanied by a reasoned opinion in writing, to which scparate or dissenting
opinions may be appended.
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Article 19
Penalties

1. The Trial Chamber shall impose upon a convicted person, other than a juvenile
offender, imprisonment for a specified number of years. In determining the terms of
imprisonment, the Trial Chamber shall, as appropriate, have recourse to the practice
regarding prison sentences in the International Criminal Tribunal for Rwanda and
the national courts of Sierra Leone.

2. In imposing the sentences, the Trial Chamber should take into account such
factors as the gravity of the offence and the individual circumstances of the
convicted person.

3. In addition to imprisonment, the Trial Chamber may order the forfeiture of the
property, proceeds and any assets acquired unlawfully or by criminal conduct, and
their return to their rightful owner or to the State of Sierra Leone.

Article 20
Appellate proceedings

1. The Appeals Chamber shall hear appeals from persons convicted by a Trial
Chamber or from the Prosecutor on the following grounds:

(a) A procedural error;
(b)  An error on a question of law invalidating the decision;
(¢)  An error of fact which has occasioned a miscarriage of justice.

2. The Appeals Chamber may affirm, reverse or revise the decisions taken by the
Trial Chamber.

3. The judges of the Appeals Chamber of the Special Court shall be guided by the
decisions of the Appeals Chamber of the International Tribunals for the Former
Yugoslavia and for Rwanda. In the interpretation and application of the laws of
Sierra Leone, they shall be guided by the decisions of the Supreme Court of Sierra
Leone.

Article 21
Review proceedings

l. Where a new fact has been discovered which was not known at the time of the
proceedings before the Trial Chamber or the Appeals Chamber and which could
have been a decisive factor in reaching the decision, the convicted person or the
Prosecutor may submit an application for review of the judgement.

2. An application for review shall be submitted to the Appeals Chamber. The
Appeals Chamber may reject the application if it considers it to be unfounded. If it
determines that the application is meritorious, it may, as appropriate:

(a) Reconvene the Trial Chamber;

(b) Retain jurisdiction over the matter.
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Article 22
Enforcement of sentences

Article 23
Pardon or commutation of sentences

If, pursuant to the applicable law of the State in which the convicted person is
imprisoned, he or she is eligible for pardon or commutation of sentence, the State

Article 24
Working language

The working language of the Special Court shall be English.
Article 25
Annual report

The President of the Special Court shall submit an annual report on the
operation and activities of the Court to the Secretary-General and to the Government
of Sierra Leone.
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ANNEX 3:

Vienna Convention on the Law of Treaties 1969,

10



Vienna Convention on the Law of Treaties®

The States Parnies to the present Conveniion,
Considering the fundamental role of treaties in the nistory of mternationel relanons,

Recognizing the ever-increasing importance of eates as a source of mtemanonal law and as a means of developing
peaceful co-operation among nations, whatever thelr constimutional and social systems,

Moring that the principles of free consent and of good faith and the pacra sunt servanda rule are universally recognized,

Affirming that disputes concerning eaties, iike other international disputes, should be settled by peaceful means and m
conformuty with the principies of justice and mternational law,

Recalling the determination of the peoples of the United Nations to establish conditions under which justice and respect
for the obligations arising from treaties can be maintamed,

Having in mind the principles of international law embodied in the Charter of the United Natioas, such as the principles of
the equal rights and self-determination of peoples, of the sovereign equality and mdependence of all States, of non-
interference in the domestic affairs of States, of the prohibition of the thrsat or use of force and of universal respect for,
and observance of, hurnan rights and fundamental freedoms for all,

Beiieving that the codification and progressive developrent of the law of treaties achieved in the present Convention will
promote the purposes of the United Nations set forth m the Charter, pamely, the maimntenance of international peace and

security, the development of friendly relations and the achievement of cc-operation among nations,

Affirming that the rules of customary international law will confinue to govern questions not regulated by the provisions of
the present Convention,

Have agreed as follows:

PARTI
INTRODUCTION

Ardele 1
Scope of the present Convention

The present Conventlon applies to treaties between States.
Article 2
Use of terms
1. For the purposes of the present Convention:

(a) “treaty” means an nternational agreement concluded berween States m written form and governed by
international law, whether embodied in a single instrument or m two or more related mstruments and
whatever 1its particular designation;

nttp://www.un.org/law/lle/texts/treaties. htm 4/17/2003



Vienna Convenuon on the Law of

(b} “ratification”, “acceptance”, “approval” and “accession” mean 1o each case the mternational act so
named wherebv a State establishes on the mrernanonal plane 1ts consent 1o be bound by a eaty;

(¢} “'full powers™ means a document emanating from the comperent authority of a State designating a
person o persons 10 represent the State for negotiating, adopting or authenticating the ext of a wearty, for
expressing the consent of the State to be bound by a Teaty, or for accompliishing any other act with respect
10 a reaty;

(d) “'reservation’™ mezns a unilateral statement, however phrased or named, made by a State, when signing,
ratifying, accepting, approving or acceding to a reaty, whereby 1t purports to exclude or to modify the legal
effect of certain provisions of the treaty in their application to that State;

(e) “'negotiating State™ means a State which took part in the drawing up and adoption of the text of the
reaty;

(f) “contracting State™ means a State which has consented 10 be bound by the treaty, whether or not the
treaty has entered into force;

(g) “'party” means a State which has consented to be bound by the treaty and for which the weaty 1s In
force;

(h} “'third State™ means a State not a party to the weaty;

1

(i) ““international organization™ means an intergovernmental organizaton.

2. The provisions of paragraph ! regarding the use of terms in the present Convention are without prejudice to the use of

those terms or to the meanings which may be given o them in the internal law of any State.

Articie 3
International agreements not within the scope of the present Convention

The fact that the present Convention does not apply to mternational agreements concluded between States and other
subjects of mternational law or between such other subjects of international law, or to international agreements not in

written form, shall not affect:
(a) the legal force of such agreements;

(b) the application to them of anv of the rules set forth in the present Convention to which they would be
subject under international law independently of the Convennon,

{c) the application of the Convention to the relations of States as between themselves under mternational
agreements to which other subjects of mternational law are also parties.

Article 4
Nomn-retroactivity ot the present Convention

Without prejudice to the application of any rules set forth in the present Convention to which treates would be subject
under mternational law independently of the Convention, the Convention applies only to reaties which are concluded by
States after the entry into force of the present Convention with regard to such States.

Article 5
Treaties constituting international organizations and treaties adopted within an international organization

http://www un.org/law/ilc/texts/treaties. htm 4/17/2003
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The present Convention applies to any treaty which is the COnsttuent mswument of an inrernanional organization and to

any weary adopted within an international orgamzaton without prejudice to any relevant rules of the organizanon.

PART LI
CONCLUSION AND ENTRY INTO FORCE OF TREATIES

SECTION 1. CONCLUSION OF TREATIES

Article 6
Capacity of States to conclude treaties

Every State possesses capacity to conclude freaties.
Article 7

Full powers

1. A person is considered as representing a State for the purpose of adopting or authenticaring the text of a treaty or for the

purpose of expressing the consent of the State 10 be bound by a treaty 1if:
(a) he produces appropriate full powers; or

(b) it appears from the practice of the States concerned or from other circumstances that their intention was
to consider that person as representing the State for such purposes and to dispense with full powers. .

2. In virme of their functions and without having to produce full pewers, the following are considered as representing their
State:

(a) Heads of State, Heads of Government and Ministers for Foreign Affaurs, for the purpose of performing
all acts relating to the conclusion of a treaty;

(b) heads of diplomatic missions, for the purpose of adopting the text of a treaty between the accrediting
State and the State to which they are accradited;

(c) representatives accredited by States to an international conference or to an international organization or
one of its organs, for the purpose of adopting the text of 2 treaty in that conference, orgamization or organ.
Article §

Subsequent confirmation of an act performed without authorization

An act relating to the conclusion of a treary performed by a person who cannot be considered under artcle 7 as authorized
to represent a State for that purpose is without legal effect unless arterwards confirmed by that State.

Article 9
Adoption of the text

i. The adoption of the text of a weaty takes place by the consent of all the States participating in its drawing up except s
provided 1n paragraph 2.

. The adoption of the text of a freaty at an international conference takes place by the vote of two-thirds of the States

2
present and voting, unless by the same majority they shall decide to apply a different rule.

Article 10

http:/fwww . un.org/law/ilc/texts/treaties. htm 4/17/2003
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Aunthentication of the text

The text of a weaty 1s established as authennc and defimitive:

{a) by such procedur= as may be provided for in the text or agresd upon by the States parncipating in 1ts
drawing up; or

(b} falling such procedure, by the signature, signature ad referendum or uutialling by the representatives of
those States of the text of the trzaty or of the Final Act of a conference incorporatng the text.

Article 11
Means of expressing consent to be bound by a treaty
The consent of 2 State to be bound by a trzaty may be expressed by signature, exchange of insmuments constinuting a
treaty, ratification, acceptance, approval or accession, or by any other means if so agreed.
Article 12
Consent to be bound by a treaty expressed by signature
1. The consent of a State to be bound by a treaty 1s expressed by the signature of 1ts representative when:

(a) the eaty provides that signature shall have that effect;

(b) 1t is otherwise established that the negotiating States were agreed that signature should have that effect;
or

{c) the intention of the State to give that effect to the signature appears from the full powers of its
representative or was expressed during the negotiation.

2. For the purposes of paragraph 1:

(a) the mitialling of a text constitutes a signature of the treaty when 1t 1s established that the negotiating
States so agreed;

(b} the signature ad referendum of a treaty by a representative, 1f confirmed by his State, constitutes a full
signature of the treaty.

Article 13
Consent to be bound by a treaty expressed by an exchange of instruments constituting a treaty

The consent of States to be bound by a eaty constituted by instruments exchanged between themn 15 expressed by that
exchange when:

(a) the instruments provide that their exchange shall have that effect; or

(b) 1t 1s otherwise established that those States were agreed that the exchange of instruments should have
that effect.

Article 14
Consent to be bound by a treaty expressed by ratification, acceptance or approval

1. The consent of a State to be bound by a eaty 15 expressed by ratificanion when:

hitp//www . un.org/law/ilc/texis/treaties him 4/17/2003
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(a) the treary provides for such consent to be exprassed by means of ranficatior;

agrzed that ranfication shouid be recured;

(c) the representative of the State has signed the treaty subject ¢ ranfication; or

(d) the mtention of the State to sign the weaty subject to ratification appears from the full powers of 1ts
Iy

epresentative or was expressed during the negotianon.
2. The consent of a State to be bound by a treaty is expressed by acceptance or approval under conditions sirmular to those

which apply to ratification.

Article 15
Cousent to be bound by a treaty expressed by accession

The consent of a State to be bound by & treaty 1s expressed by accession when:
(2) the treaty provides that such consent may be expressed by that State by means of accession;

(b) 1t 1s otherwise established that the negotiating States were agreed that such consent may be expressed by

that State by means of accession; or

(c) all the parties have subsequently agresd that such consent may be expressed by that State by means of

accession.

Article 16
Exchange or deposit of instruments of ratification, acceptance, approval or accession

Unless the treaty otherwise provides, instuments of ratification, acceptance, approval or accession establish the consent of

a State to be bound by a treaty upon:
(a) therr exchange between the contracting States;
{b) their deposit with the depositary; or

(c) their notification to the contracting States or to the depositary, if so agreed.

Article 17
Consent to be bound by part of a treaty and choice of differing provisions

1. Without prejudice to articles 19 to 23, the consent of a State to be bound by part of a treaty is effective only if the treaty

so permmuts or the other contracting States so agree.

2. The consent of a State to be bound by a treaty which permuts a choice between differing provisions is effective only 1f 1t

1s made clear to which of the provisions the consent relates.

Article 18
Obligation not to defeat the object and purpose of a treafy prior to its entry into force

A State 1s obliged to refrain from acts which would defeat the object and purpose of a treaty whemn:

(a) 1t has signed the reaty or has exchanged instruments constituting the treaty subject to ratification,

L
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acceptance or approval, until 1t shall have made its mrenton clear 1ot 1o become a party to the eaty; or

(bj 1t has expressed 1ts consent to be bound by the Teaty, pending the SNy IDt0 force of the weary and
provided that such enty mio force is not unduly delaysc.

SECTION 2. RESERVATIONS

Article 19
Formulation of reservations

A State may, when signing, ranfying, accepting, approving or acceding to a weaty, formulate a reservanon unless:

(a) the reservation 1s prohibited by the reaty;

(b) the treaty provides that only specified reservanons, which do not include the reservation in question,
may be made; or

(c) in cases not falling under sub-paragraphs (a} and (b), the reservation is ncompatible with the object and

purpose of the treaty.

Article 20
Acceptance of and objection to reservations

1. A reservation expressly authorized by a treaty does not require any subsequent acceptance by the other contracting
States unless the treaty so provides.

2. When it appears from the limited number of the negotiating States and the object and purpose of a treaty that the
application of the treaty in its entirety between all the parties 1s an essential condition of the consent of each one to be
bound by the treaty, 2 reservation requires acceptance by all the parues.

3. When a eaty 1s a constituent instrument of an international organization and unless it otherwise provides, 2 reservation
requires the acceptance of the competent organ of that orgamzation

4. In cases not falling under the preceding paragraphs and unless the treaty otherwise provides:

(a) acceptance by another contracting State of a reservation constitutes the reserving State a party Lo the
treaty in relation to that other State if or when the treaty 1s in force for those States;

(b) an objection by another contracting State to a reservation does not preclude the entry wnto force of the
treary as between the objecting and reserving States unless a confrary intention 1s defimtely expressed by
the objecting State;

(¢) an act expressing a State's consent to be bound by the treaty and containing a reservauon is effective as
soom as at least one other contracting State has accepted the reservation.

5. For the purposes of paragraphs 2 and 4 and unless the reaty otherwise provides, a reservanon 1s considered to have
been accepted by a State 1f 1t shall have raised no objection to the reservation by the end of a period of twelve months after
it was notified of the reservation or by the date on which it expressed its consent to be bound by the treaty, whichever 1s

later.

Article 21
Legal effects of reservations and of nbjections to reservations

1. A reservation established with regard to another party in accordance with articles 19, 20 and 23
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(a) modifies for the reserving State in its relations with that other party the provisions of the treaty 10 which
the reservation relates to the extent of the reservation; and

(b) modifies those provisions o the same extent for that other party in its relations with the reserving State.

2. The reservation does not modify the provisions of the eaty for the other parties to the treafy inter se.

3. When a State objecting 1o a reservation has not opposed the entry into force of the treafy between itself and the
reserving State, the provisions to which the reservanon relates do not apply as between the two States 1o the exient of the
reservation.

Article 22
Withdrawal of reservations and of objections to reservations

1. Unless the treaty otherwise provides, a reservation may be withdrawn at any time and the consent of a State which has
accepted the reservation is not required for its withdrawal.
2. Unless the meaty otherwise provides, an objection o a Teservation may be withdrawn at any time.

3. Unless the treaty otherwise provides, or it is otherwise agreed:

(a) the withdrawal of a reservation becornes operative in relation to another contracting State only when
nofice of it has been received by that State;

(b) the withdrawal of an objection to a reservation becomes operative only when notice of 1t has been
received by the State which formulated the reservaton.

Article 23
Procedure regarding reservations

1. A reservation, an express acceptance of a reservation.and an objection t0 a reservanon must be formulated in writing
and communicated to the contracting States and other States entitled to become parties to the treaty.

2. If formulated when signing the treaty subject to ranification, acceptance or approval, a reservation must be formally
confirmed by the reserving State when expressing its consent to be bound by the treaty. In such a case the reservation shall
be considered as having been made on the date of its confirmation.

3. An express acceptance of, or an objection to, a reservation made previously to confirmation of the reservanon does not
itself require confirmation.

4. The withdrawal of a reservation or of an objection to a reservation must be formulated m writing.

SECTION 3. ENTRY INTO FORCE AND PROVISIONAL APPLICATION OF TREATIES

Article 24
Entry into {orce

1. A teaty enters into force in such manner and upon such date as it may provide ot as the negotiating States may agree.

2. Failing any such provision or agresment, a freaty enters into force as soon as consent to be bound by the treaty has been
established for all the negotiating States.

3. When the consent of a State 10 be bound by a freaty is established on a date after the weaty has come into force, the
treaty enters 1nto force for that State on that date, unless the trsaty otherwise provides.

attp//www . un.org/law/ilc/texts/treaties. ntm 4/17/2003

LS



Vienna Conventon on the Law of Treates

=ary regulating the authentication of its text, the sstablishment of the consent of States 10 be bound

4. The provisicns of a I
by the weaty, the manner or date of 11§ ey MIo forca, reservanons, the functions of the depositary and other matters

arising necessarnly befors the enry o force of the eary apply ffom the nme of the adopuion of 1Ts texi.

Artcle 23
rovisional application
1. A treaty or a part of a eaty is applied provisionally pending 1ts entry mto force 1if:
(a) the treaty wself so provides; or
(o) the negotiating States have n some oOther manner so agreed.

2. Unless the treaty otherwise provides or the negonating States have otherwise agreed, the provisional application of a

treaty or a part of a weaty with respect fo a State shall be termimated if that State notifies the other States between which

the treaty is being applied provisionally of its intention not to become a party to the treaty.

PART I
OBSERVANCE, APPLICATION AND INTERPRETATION OF TREATIES

SECTION 1. OBSERVANCE OF TREATIES

Article 26
Pacta sunt servanda

Every treaty in force is binding upon the parties to it and must be performed by them in good faith.
Article 27
Internal law and observance of treaties
A parry may not mvoke the provisions of its internal law as justification for its failure to perform a treaty. This rule 1s
without prejudice to article 46.
SECTION 2. APPLICATION OF TREATIES

Article 28
Non-retroactivity of freaties

Unless a different intention appears from the Teaty or is otherwise established, its provisions do not bind a party m relation
to any act or fact which took place or any situation which ceased to exast before the date of the entry mto force of the

Teaty with respect to that party.

Article 29
Territorial scope of treaties

Unless a different intention appears from the treaty or is otherwise established, a Teary is binding upon each party 10
respect of its entire territory.

Article 30
Application of successive treaties relating to the same subject-matter
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1 Subject to Arncle 103 of the Charter of the United Nations. the rights and obligatons of States partes 1o SUCCessIve
eaties relating 1o the same subject-matter shall be derermined m accordance with the following paragraphs.

7 When a treaty specifies that it1s subject to, or that1t1s not to be considered as incomnpatible with, an earlier or later
freaty, the provisions of that other treaty prevail.

3 When all the parues to the earlier reaty are parues also to the later treaty but the earher treafy 1s not termninated or
suspended 1n operanon under article 59, the earlier eaty applies only o the extent that 1ts provisions are compatible with

those of the latter wealy.

4 When the parties to the later treaty do not include all the parties 1o the earlier one:
(a) as between States parties to both reaties the same rule applies as 1n paragraph 3;

(b) as between a State party io both weaties and a State party to only one of the reaties, the treaty to which
both States are parties governs their mutual rights and obligations.

5. Paragraph 4 is without prejudice to article 41, or to any queston of the terrnimation or suspension of the operation of a
of responsibility which may anise for a State from the conclusion or application

treaty under article 60 or to any question
ds another State under another treaty.

of a treaty the provisions of which are incompatible with 1ts obligations towar

SECTION 3. INTERPRETATION OF TREATIES

Article 31
General rule of interpretation

1. A treaty shall be interpreted 1 good faith 1 accordance with the ordnary meaning to be given to the ©rms of the eaty
in their context and in the light of 1ts object and purpose.

2 The context for the purpose of the interpretation. of a reaty shall comprise, in addition o the text, including its preamble
and annexes:

(a) any agreement relating to the eaty which was made between all the parties in connection with the
conclusion of the treaty;

(b) any instrument which was made by one or more parties 1o connection with the conclusion of the treaty
and accepted by the other parties as an 1nstrument related to the treaty.

3. There shall be taken mto account, together with the context:

(a) any subsequent agreement between the parties regarding the interpretation of the treaty or the
application of 11s provisions;

(b) any subsequent practice in the application of the Teaty which establishes the agreement of the parties
regarding ifs Imierpretaion;

(c) any relevant rules of ‘nternational law applicable the relations between the parties.

4. A special meaning shall be given 1o 2 term ifit is established that the parties so intended.

Article 32
Supplementary means of interpretation

Recourse may be had to supplementary means of mterpretation, mcluding the preparatory work of the eaty and the
circumstances of its conclusion, i order to confirm the MEARINg resulting from the applicaton of aruicle 31, orto
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determine the meaning when the interpretation according to aruicle =1
(a) leaves the meaning ambiguous or obscure; of

(b) leads to a result which 1s manifestly absurd or unreasonable.

Article 33
Interpretation of treaties authenticated in two or more languages

1. When a weaty has been authentcated in two or more languages, the text is equally authomtative m each language, unless
the treary provides or the parties agree that, in case of divergence, a particular text shall prevail.

2. A version of the treaty in a language other than one of those in which the text was authenticated shall be considered an
authentic text only if the reaty so provides or the parties so agree.

3. The terms of the treaty are presumed to have the same meaning it each authentic text.

4. Except where a particular text prevails in accordance with paragraph 1, when a comparison of the authentic texts
discloses a difference of meaning which the application of articles 31 and 32 does not remove, the meaning which best

reconciles the texts, having regard to the object and purpose of the treaty, shall be adopted.

SECTION 4. TREATIES AND THIRD STATES

Article 34
General rule regarding third States

A treaty does not create either obligations or nights for a third State without its consent.

Article 35
Treaties providing for obligations for third States

An obligation anses for a third State from a provision of a treaty if the parties to the treaty mtend the provision to be the
means of establishing the obligation and the third State expressly accepts that obliganon i wntng.

Article 36
Treaties providing for rights for third States

1. A night arises for a third State from a provision of a treaty if the parties to the treaty intend the provision to accord that
nght either to the third State, or to a group of States to which it belongs, or to all States, and the third State assents thereto.
Its assent shall be presumed so long as the contrary 1s not mdicated, unless the treaty otherwise provides.

2. A State exercising a right in accordance with paragraph 1 shall comply with the conditions for its exercise provided for
in the treaty ot established in conformity with the treaty.

Article 37
Revocation or modification of obligations or rights of third States

1. When an obligation has arisen for a third State in conformmity with article 35, the obligation may be revoked or modified
only with the consent of the parties to the treaty and of the third State, unless it 1s established that they had otherwise

agreed.

2. When a right has arisen for a third State in conformity with article 36, the right may not be revoked or modified by the

http://www.un.org/law/ilc/texts/treaties.htm 4/17/2003
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parties if it 1S established that the right was intended not f0 be Tevocabie of subject to modification without the consent of
the third State.

Article 38
Rules in a treaty becoming binding on third States through international custom

Nothing in articles 34 1o 37 precludes a rule set forth i a treary from becormng binding upon a third State as a cusiomary
rule of mternational law, recognized as such.
PART IV
AMENDMENT AND MODIFICATION OF TREATIES

Article 39
General rule regarding the amendment of treaties

A tr=aty may be amended by agreement berween the parties. The rules laid down m Part II apply to such an agreement
except 1 so far as the treaty may otherwise provide.

Article 40
Amendment of multilateral treaties

1. Unless the treaty otherwise provides, the amendment of multilateral treaties shall be governed by the following
paragraphs.

2. Any propesal to amend a multilateral treaty as between all the parties must be notified to all the contracting States, each
one of which shall have the right to take part m:

(a) the decision as to the action to be taken in regard to such proposal;
(b) the negotiation and conclusion of any agreement for the amendment of the treaty.

3. Every State entitled to become a party to the treaty shall also be entitled to become 2 party to the weaty as amended.

4. The amending agreement does not bind any State already a party to the treaty which does not become a party to the
amending agreement; article 30, paragraph 4(b), applies in relation to such State.

5. Any State which becomes a party to the treaty after the entry into force of the amending agreement shall, failing an
expression of a different intention by that State:

(a) be considered as a party to the treaty as amended; and

(b) be considered as a party to the unamended treaty in relation to any party to the eafy not bound by the
arnending agreement.

Article 41
Agreements to modify multilateral treaties between certain of the parties only

1. Two or more of the parties to a multilateral treaty may conclude an agreement 10 modify the treaty as between
themselves alone 1if:

(a) the possibility of such a modification is provided for by the treaty; or

(b) the modification in question is not prohibited by the treaty and:
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(1) does not affect the enjovment by the other parties of their nghts under the treaty or the
performance of their obliganons,

(11) does not relate to a provision, deroganon from which 1s incompatible with the effective
execution of the object and purpose of the freary as a whole.

2. Unless in a case falling under paragraph 1(a) the treaty otherwise provides, the parties m guestion shall notify the other
parties of thelr intention to conclude the agreement and of the modification to the treaty for which 1t provides.

PARTV
INVALIDITY. TERMINATION AND SUSPENSION OF THE OPERATION OF TREATIES

SECTION 1. GENERAL PROVISIONS

Article 42
Validity and continuance in force of treaties

1. The validity of a treaty or of the consent of a State to be bound bv a treaty may be impeached only through the
application of the present Convention.

2. The termination of a treaty, its denunciation or the withdrawal of a party, may take place only as a result of the
application of the provisions of the treaty or of the present Convention. The same rule applies to suspension of the
operation of a treaty.

Article 43
Obligations imposed by international law independently of a treaty

The invalidity, termination or denunciation of a treaty, the withdrawal of a party from it, or the suspension of its operation,
as a result of the application of the present Convention or of the provisions of the treaty, shall not in any way mmpalr the
duty of any State to fulfil any obligation embodied in the treaty to which 1t would be subject under international law
independently of the treaty.

Article 44
Separability of treaty provisions

1. A right of a party, provided for in a treary or arising under article 56, to denounce, withdraw from or suspend the
operation of the treaty may be exercised only with respect to the whole eaty unless the treary otherwise provides or the
parties otherwise agree.

2. A ground for invalidating, terminating, withdrawing from or suspending the operation of a treaty recognized 1 the
present Convention may be mvoked only with respect to the whole treaty except as provided in the following paragraphs
or in article 60.

3. If the ground relates solely to particular clauses, it may be mmvoked only with respect to those clauses where:
(a) the said clauses are separable from the remainder of the treaty with regard to their application;

(b) it appears from the eaty or is otherwise established that acceptance of those clauses was not an
essential basis of the consent of the other party or parties to be bound by the treaty as a whole; and

(c) continued performance of the remainder of the treaty would not be unjust.

4. In cases falling under articles 49 and 50 the State entitied to mvoke the fraud or corruption may do so with respect either
to the whole treaty or, subject to paragraph 3, to the parncular clauses alone.
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Article 43

3, no separation of the provisions of the w2aty is permmutted.

Loss of a right to invoke a ground for invalidaring, terminating, withdrawing from or suspending the operation of a

treaty

A State may no longer mvoke a ground for mvalidating, terminating, withdrawing from or suspending the operation of a

o4t

rreaty under articles 46 to 50 or articles 60 and 62 1f, after becomuing aware of the facts:

(a) it shall have expressly agreed that the Teaty 1s valid or remains in force or contmues in operation, as the

case may be; or

(b) it must by reason of 1ts conduct be considered as having acquiesced in the validity of the treaty or in 1ts

maintenance in force ot in operanon, as the case may be.

SECTION 2. INVALIDITY OF TREATIES

Article 46

Provisions of internal law regarding competence to conclude treaties

| A State may not invoke the fact that its consent to be bound by a treaty has been expressed in violation of a provision of
its internal law regarding competence to conclude treaties as invalidanng its consent unless that violation was manifest and

concerned a rule of its internal law of fundamental importance.

2. A violation is mamfest if it would be objectively evident to any State conducting itself in the matter in accordance with

normal practice and m good faith.

Article 47

Specific restrictions on authority to express the consent of a State

If the authonty of a representative to express the consent of a State to be bound by a particular treaty has been made

subject to a specific restricnion, his omission to observe that restriction may not be invoked as invalidating the consent
expressed by hum unless the resmiction was notified to the other negotiating States prior to his expressing such consent.

Article 48
Error

1. A State may invoke an error m a treaty as invalidating its consent %o be bound by the treaty if the error relates to a fact
or situation which was assumed by that State to exist at the time when the treaty was concluded and formed an essential

basis of its consent to be bound by the w=aty.

2. Paragraph 1 shall not apply if the State in question contributed by its own conduct to the error or if the circumstances

were such as to put that State on notice of a possible error.

3. An error relating only to the wording of the text of a treary does not atfect its validiry; arncle 79 then applies.

Article 49
Fraud

[f 2 State has been induced to conclude a treaty by the fraudulent corduct of another negotiating State, the State may

invoke the fraud as-invalidating its consent to be bound by the treaty
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Article 50
Corruption of a representative of a State

If the expression of a State's consent to be bound by a treaty has been procured through the corruption of 1ts epresenianyve

directly or mdirsctly by another negouaring State, the State may mvoke such corruption as mvalidatng 1ts consent to be
bound by the treaty

Article 51
Coercion of a representative of a State

The expression of a State's consent to be bound by a treaty which has been procured by the coercion of 1ts representative
through acts or threats directed against him shall be without any legal effect.

Article 52
Coercion of a State by the threat or use of force

A treaty is void if its conclusion has been procured by the threat or use of force in violation of the principles of
mternational law embodied m the Charter of the United Nations.

Article 53
Treaties conflicting with a peremptory norm of general international law (jus cogens)

A treaty 1s void if, at the time of its conclusion, it conflicts with a peremptory norm of general international law. For the
purposes of the present Convention, 2 peremptory norm of general mternational law 1s a norm accepted and recognized by
the mternational community of States as a whole as a norm from which no derogation is permitted and which can be
modified only by a subsequent norm of general international law having the same character.

SECTION 3. TERMINATION AND SUSPENSION OF THE OPERATION OF TREATIES

Article 54
Termination of or withdrawal from a treaty under its provisions or by consent of the parties

The termination of a treaty or the withdrawal of a party may take place:
(a) n conformity with the provisions of the treaty; or
(b) at any time by consent of all the parties after consultation with the other contracting States.
Article 55
Reduction of the parties to a multilateral treaty below the number necessary for its entry into force

Unless the treaty otherwise provides, a multilateral treaty does not terminate by reason only of the fact that the number of
the parnes falls below the number necessary for its eny mto force.

Article 56
Denunciation of or withdrawal from a treaty containing no provision regarding termination, denunciation or
withdrawal

1. A treaty which contains no provision regarding its termination and which does not provide for denuncianen or
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withdrawal 15 not subject to denunciation or withdrawal unless:
(a) 1t 1s established thar the parties ntended to admit the posstoility of denunciation or withdrawal; or
(b} a nght of denunciation or withdrawal may be unplied by the nature of the meaty.

2. A party shall give not less than twelve months' notice of 1ts intention to denounce or withdraw from a treaty under
paragraph 1.

Article 57
Suspension of the operation of a treaty under its provisions or by consent of the parties
The operation of a treaty in regard to all the parties or to a particular party may be suspended:
{a) in conformity with the provisions of the treaty; or

(b) at any time by consent of all the parties after consultation with the other contracting States.

Article 58
Suspension of the operation of a multilateral treaty by agreement between certain of the parties only

1. Two or more parties to a multilateral treaty may conclude an agreement to suspend the operation of provisions of the
Teaty, temporarily and as between themselves alone, 1if:

(a) the possibility of such a suspension 1s provided for by the treaty; or
{b) the suspension in question is not prohibited by the treary and:

(1) does not affect the enjoyment by the other parties of their nghts under the treaty or the
performance of their obligations;

(11) 1s not mcompatible with the object and purpose of the treaty.

2. Unless 1n a case falling under paragraph 1(a) the treaty otherwise provides, the parties in question shall notify the other
parties of their intention to conclude the agreement and of those provisions of the treaty the operation of which they mtend
to suspend.

Article 59
Termination or suspension of the operation of a treaty implied by conclusion of a later treaty

1. A treaty shall be considered as terminated if all the parties to 1t conclude a later treaty relating to the same subject-
matter and:

{a) 1t appears from the later treaty or is otherwise established that the parties intended that the matter should
be governed by that treaty; or

(b) the provisions of the later treaty are so far incompatible with those of the earlier one that the two treaties
are not capable of being applied at the same time.

2. The earlier treaty shall be considered as only suspended 1n operation if it appears from the later treaty or 1s otherwise
established that such was the intention of the parties.
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Article 60
Termination or suspension of the operation of a treaty as a consequence of its breach

| A material breach of a bilateral treaty by one of the parties entitles the other to mvoke the breach as a ground for
terminating the weaty or suspending 1its operation in whole or i part.

2. A material breack of a multilateral treaty by one of the parues entitles:

(a) the other parties by unanimous agreement to suspend the operation of the treary in whole or in part or to
terrmanate 1t either:

(i) in the relanons between themseives and the defaulting State, or
{11} as between all the parues;

(b} a party specially affected by the breach to mvoke 1t as a ground for suspending the operation of the
treaty in whole or in part in the relanions between itself and the defaulting State;

(¢) any party other than the defaulting State to invoke the breach as a ground for suspending the operation
of the treaty in whole or in part with respect to itself if the treaty is of such a character that a material
breach of its provisions by one party radically changes the position of every party with respect to the further
performance of its obligations under the treaty.

(5]

. A material breach of a treaty, for the purposes of this article, consists n:
(2) a repudiation of the treaty not sanctioned by the present Convention; or
(b) the violation of a provision essential to the accomplishment of the object or purpese of the weaty.

4. The foregoing paragraphs are without prejudice to any provision in the treaty applicable in the event of a breach.

5. Paragraphs 1 to 3 do not apply to provisions relating to the protection of the human person contained in treaties of a
humanitanan character, in particular to provisions prohibiting any form of repnsals against persons protected by such
treaties.

Article 61
Supervening impossibility of performance

1. A party may mvoke the mmpossibility of performing a treaty as a ground for terminating or withdrawing from it 1f the
impossibility results from the permanent disappearance or destruction of an object indispensable for the execution of the
treaty. If the impossibility is temporary, it may be mvoked only as a ground for suspending the operation of the treaty.

2. Impossibility of performance may not be invoksd by a party as a ground for termmumnating, withdrawing from or
suspending the operation of a treaty if the impossibility is the result of a breach by that party either of an obligation under
the treaty or of any other international obligation owed to any other party to the treaty.

Article 62
Fundamental change of circumstances

1. A fundamental change of circumnstances which has occurred with regard to those existing at the time of the conclusion
of a treaty, and which was not foreseen by the parties, may not be invoked as a ground for terminating or withdrawing
from the treaty unless:

(a) the existence of those circumstances constituted an essential basis of the consent of the parties to be
bound by the weaty; and
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reary.

2. A fundamenral change of circumstancas may not be invoked as a ground for terrunating or withdrawing from a treaty:

(a) 1f the treaty establishes a boundary; or

(b) 1f the fundamental change is the resuit of a breach by the party mvoking 1t either of an obligation under
the treaty or of any other international obligation owed to any other party to the treaty.

3. If, under the foregoing paragraphs, a party may mvoke a fundamental change of circumstances as a ground for
terminating or withdrawing from a treary it may also invoke the change as a ground for suspending the operation of the

freaty.

Article 63
Severance of diplomatic or consular relations

The severance of diplomatic or consular relations between parues to a treaty does not affect the legal relations established
berween them by the treaty except in so far as the existence of diplomatic or consular relations 1s indispensable for the

application of the treaty.

Article 64
Emergence of a new peremptory norm of general international law (jus cogens)

If a new peremptory norm of general international law emerges, any existing treaty which is in conflict with that norm
becomes void and termmunates.

SECTION 4. PROCEDURE

Article 65
Procedure to be followed with respect to invalidity, termination, withdrawal from or suspension of the operation of
a treaty

1. A party which, under the provisions of the present Convention, mvokes either a defect in its consent to be bound by a
treaty or a ground for impeaching the validity of a treaty, termunating it, withdrawing from it or suspending its operation,
must notify the other parties of its claim. The notification shall indicate the measure proposed to be taken with respect to
the treary and the reasons therefor.

2. If, after the expiry of a period which, except in cases of special urgency, shall not be less than three months afier the
receipt of the notification, no party has raised any objection, the party making the notification may carry out in the manner
provided 1m article 67 the measure which it has proposed.

3. If, however, objection has been raised by any other party, the parties shall seek 2 solution through the means indicated
i article 33 of the Charter of the United Nations.

4. Nothing mn the foregoing paragraphs shall affect the nights or obligations of the parties under any provisions in force
binding the parties with regard to the settlement of disputes.

5. Without prejudice to article 45, the fact that a State has not previously made the notification prescribed in paragraph |
shall not prevent 1t from making such notification in answer to another party claiming performance of the treaty or alleging
its violation.

Article 66
Procedures for judicial settlernent, arbitration and conciliation
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If under paragrapn 3 of article 63, nc sojution has been reached within a period of 12 months following the date on whuch

the objection was raised, the following procedures shall be followed:
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(a) any one of the parties o a dispute concerning the application or the interpreration of articles 52 or 64
may, by a writien application, submut it to the International Court of Justce for a decision unless the parties
by common consent agree to submit the dispute to arbitration;

(b) any one of the parties to a dispute concerning the application or the interpretation of any of the other
articles in Part V of the present Convention may set m motion the procedure specified in the Annex to the
Convention by submitting a request to that effect to the Secretary-General of the United Nations.

Article 67
Instruments for declaring invalid, terminating, withdrawing from or suspending the operation of a treaty

1. The notfication provided for under article 65 paragraph 1 must be made in wntng.
2. Any act declaring mvalid, termunating, withdrawing from or suspending the operation of a treaty pursuant to the
provisions of the treaty or of paragraphs 2 or 3 of article 65 shall be carmied out through an instrument communicated to

the other parties. If the mstrument is not signed by the Head of State, Head of Government or Minister for Foreign Affairs,
the representative of the State communicating 1t may be called upon to produce full powers.

Article 68
Revocation of notifications and instruments provided for in articles 65 and 67

A potification or instrument provided for in articles 65 or 67 may be revoked at any time before it takes effect.

SECTION 5. CONSEQUENCES OF THE INVALIDITY. TERMINATION OR SUSPENSION OF THE
OPERATION OF A TREATY

Article 69
Consequences of the invalidity of a treaty

1. A treaty the invalidity of which is established under the present Convention 1s void. The provisions of a void treaty have
no legal force.

2. If acts have nevertheless been performed in reliance on such a freaty:

(a) each party may require any other party to establish as far as possibie in their mutual relations the
position that would have existed if the acts had not been performed,

(b) acts performed 1n good faith before the invalidity was mvoked are not rendered unlawful by reason only
of the mmvalidity of the treaty.

3. In cases falling under articles 49, 50, 51 or 52, paragraph 2 does not apply with respect o the party to which the fraud,
the act of corrupnion or the coercion is imputable.

4. In the case of the invalidity of a particular State's consent to be bound by a multilateral treaty, the foregoing rules apply
in the relations between that State and the parties to the Teaty.

Article 70
Consequences of the terminatjon of a treaty

1. Unless the treaty otherwise provides or the parties otherwise agree, the termunation of a treaty under its provisions or in
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accordance with the present Convennon:
(a) releases the parties from any obligation further 1o perform the treary;

(b) does not affect any night, obligation or legal situation of the parties created through the execution of the
freaty prior to 1ts termination.

2. If a State denounces or withdraws from a multilateral tweaty, paragraph | applies in the relations between that State and
each of the other parties to the treaty from the date when such denunciation or withdrawal takes effect.

Article 71
Consequences of the invalidity of a treaty which conflict
with a peremptory norm of general international law

1. In the case of a treaty which is void under article 53 the paruies shall:

(a) eliminate as far as possible the consequences of any act performed in reliance on any provision which
conflicts with the peremptory norm of general mternational law; and

(b) bring their mutual relations into conformity with the peremptory norm of general international law.
2. In the case of a treaty which becomes void and terminates under article 64, the termunation of the treaty:
(a) releases the parties from any obligation further to perform the treaty;
(b) does not affect any right, obligation or legal situation of the parties created through the execution of the
treaty prior to its termmation; provided that those rights, obligations or situations may thereafter be

maintained only to the extent that their maimtenance 1s not it itself in conflict with the new peremptory
norm of general mternationat law.

Article 72
Conseqguences of the suspension of the operation of a treaty

1. Unless the treaty otherwise provides or the parties otherwise agree, the suspension of the operation of a wreaty under its
provisions or in accordance with the present Convention:

(a) releases the parties between which the operation of the treaty 1s suspended from the obligation to
perform the treaty m their mutual relations during the period of the suspension;

(b) does not otherwise affect the legal relations between the parties established by the treaty.

2. Dunng the period of the suspension the parties shall refrain from acts tending to obstruct the resumption of the
operation of the treaty.

PART VI
MISCELLANEOUS PROVISIONS

Article 73
Cases of State succession, State responsibility and outbreak of hostilities

The provisions of the present Convention shall not prejudge any question that may arise in regard to a treaty from a
succession of States or from the mternational responsibility of a Staze or from the outbreak of hostilities between States.
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Article 74
Diplomatic and consular relations and the coneclusion of treaties

The severance or absence of diplomartic or consular relations between two or more States does not prevent the conclusion
of weaties between those States. The conclusion of a treaty does not m itself affect the situation m regard to diplomatic or

consular relanons.

Article 75
Case of an aggressor State

The provisions of the present Convention are without prejudice to any obligation in relation to 2 treaty which may arise for
an aggressor State 1n consequence of measures taken in conformuty with the Charter of the United Nations with reference

to that State's aggression.

PART VII
DEPOSITARIES, NOTIFICATIONS, CORKRECTIONS AND REGISTRATION

Article 76
Depositaries of treaties

1. The designation of the depositary of a treaty may be made by the negotiating States, either in the treaty itself or in some
other manner. The depositary may be one or more States, an international organization or the chief admirustrative officer

of the organization.

2. The functions of the depositary of a treaty are international in character and the depositary is under an obligation to act
mmpartially in their performance. [n particular, the fact that a treaty has not entered mto force between certain of the parties
or that a difference has appeared between a State and a depositary with regard io the performance of the latter's functions
shall not affect that obligation.

Article 77
Functions of depositaries

1. The functions of a depositary, unless otherwise provided in the treaty or agreed by the contracting States, comprise in
particular:

(a) keeping custody of the original text of the treaty and of any full powers delivered to the depositary;

(b) prepanng certified copies of the original text and preparing any further text of the treaty in such
additional languages as may be required by the treaty and transmitting them to the parties and to the States

entitled to become parties to the treaty;

(c) receiving any signatures to the treaty and receiving and keeping custody of any instruments,
notifications and comrmunications relating to it;

(d) examuning whether the signature or any instrument, notification or communication relating to the treaty
15 m due and proper form and, if need be, bringing the matter to the attention of the State in question;

(e) informing the parties and the States enutled to become parties to the treaty of acts, notifications and
communications relating to the treaty;

(f) nforming the States entitled to become parties to the treaty when the number of signatures or of
instruments of ratification, acceptance, approval or accession required for the entry into force of the treaty
has been received or depostited;
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(g) registening the treaty with the Secretariat of the United MNations;
(h) performing the functions specified in other provisions ol the present Convention.

2. In the event of any difference appearing between 2 State and the depositary as to the performance of the latter's
functions, the depositary shall bring the question to the attenuon of the signatory States and the contracting States or,
where appropriate, of the competent organ of the International orgamization concemed.

Article 78
Notifications and communications

Except as the treaty or the present Convention otherwise provide, any notification or communicanon to be made by any
State under the present Convention shall:

(a) if there 1s no depositary, be ransmutted direct to the States for which 1t 1s intended, or if there 15 2
depositary, to the latter;,

(b) be considered as having been made by the State in question only upon its receipt by the State to which 1t
was transmitted or, as the case may be, upon its receipt by the depositary;

(¢) if transmitted to a depositary, be considered as received by the State for which it was intended only
when the latter State has been informed by the depositary in accordance with article 77, paragraph 1 (g).

Article 79
Correction of errors in texts or in certified copies of treaties

1. Where, after the authentication of the text of a treaty, the signatory States and the contracting States are agreed that it
contains an error, the error shall, unless they decide upon some other means of correction, be corrected:

(a) by having the appropriate correction made wn the text and causing the correction to be initialled by duly
authorized representatives;

(b) by executing or exchanging an Instrurnent or Instruments setting out the correction which it has been
agreed to make; or

(c) by executing a corrected text of the whole treaty by the same procedure as in the case of the onginal
text.

2. Where the treaty is one for which there is a depositary, the latter shall notify the signatory States and the contracting
States of the error and of the proposal to correct it and shall specify an appropriate time-limit within which objection to the
proposed correction may be raised. If, on the expiry of the time-linit:

(a) no objection has been raised, the depositary shall make and initial the correction in the text and shall
execute a procés-verbal of the rectification of the text and communicate a copy of it to the parties and to the
States entitled to become parties to the treaty;

(b) an objection has been raised, the depositary shall communicate the objection to the signatory States and
to the contracting States.

3. The rules in paragraphs 1 and 2 apply also where the text has been authenticated in two or more languages and it
appears that there 1s a lack of concordance which the signatory States and the contracting States agree should be corrected.

4. The corrected text replaces the defective text ab inirto, unless the signatory States and the contracting States otherwise
decide.
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The correction of the text of a treaty that has been registered shall be notified 1o the Secrataniat of the United Nations.

wn

. Where an error 1s discoversd i a certified copy of a treaty, the aepositary shall execute a procés-verbal specifying the
rectificanon and communicate a copy of 1t 1o the signatory States and 1o the contracung States.

O\

Article 80
Registration and publication of treaties

1. Treanes shall, after their entry nto force, be ansmutted to the Secretariat of the United Nations for registration or filing
and recording, as the case may be, and for publication.

2. The designation of a depositary shall constitute authorization for 1t to perform the acts specified in the preceding
paragraph.

PART VIII
FINAL PROVISIONS

Article 81
Signature

The present Convention shall be open for signature by all States Members of the United Nations or of any of the
specialized agencies or of the International Atomic Energy Agency or parties to the Statute of the International Court of
Justce, and by any other State invited by the General Assembly of the United Nations to become a party to the
Convention, as follows: until 30 Novernber 1969, at the Federal Ministry for Foreign Affairs of the Republic of Austria,
and subsequently, until 30 April 1970, at United Nations Headquarters, New York.

Article 82
Ratification

The present Convention is subject to ratification. The instruments of ratification shall be deposited with the Secretary-
General of the United Nations.

Article 83
Accession

The present Convention shall remain open for accession by any State belonging to any of the categories mentioned n
article 81. The mstruments of accession shall be deposited with.the Secretary-General of the United Nations.

Article 84
Entry into force

1. The present Convention shall enter into force on the thirtieth day following the date of deposit of the thirry-fifth
mnstrument of ratification or accession.

2. For each State ratifying or acceding to the Convention after the deposit of the thirty-fifth instrument of ratification or

accession, the Convention shall enter into force on the thirtieth day after deposit by such State of its instrument of
ratification or accession.

Article 85
Authentic texts
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The ongmal of the present Convenuon. of which the Chinese, English, French, Russian and Spamish texts are equally
authennc, shall be deposited with the Secretary-General of the United Nanons.

IN WITNESS WHEREOF the undersigned Plenipotentiaries, being duly authonzed thereto by their respectve
Governments, have signed the present Convenuion.

DONE at Vienna, this twenty-third day of May, one thousand nine hundred and sixty-nme.
> b y Y,

ANNEX

1. A list of conciliators consisting of qualified jurists shall be drawn up and maintained by the Secretary-General of the
United Nations. To this end, every State which is a Member of the United Nations or a party to the present Convention
shall be invited to nominate two conciliators, and the names of the persons so nominated shall constitute the list. The term
of a conciliator, including that of any conciliator nominated to fill a casual vacancy, shall be five years and may be
renewed. A conciliator whose term expires shall continue to fulfil any function for which he shall have been chosen under

the following paragraph.

2. When a request has been made to the Secretary-General under article 66, the Secretary-General shall bring the dispute
before a conciliation commission constituted as follows:

The State or States constituting one of the partes to the dispute shall appomnt:

(a) one conciliator of the nationality of that State or of one of those States, who may or may not be chosen
from the list referred to 1n paragraph 1; and

(b) one conciliator not of the nationality of that State or of any of those States, who shall be chosen from the
hist.

The State or States constituting the other party to the dispute shall appoint two conciliators in the same way. The four
conciliators chosen by the parties shall be appointed within sixty days following the date on which the Secretary-General
recetves the request.

The four conciliators shall, within sixty days following the date of the last of their own appomtments, appoint a fifth
conciliator chosen from the list, who shall be chairman.

If the appointment of the chairman or of any of the other conciliators has not been made within the period prescribed
above for such appointment, it shall be made by the Secretary-General within sixty days following the expiry of that
period. The appointment of the chairman may be made by the Secretary-General either from the list or from the
membership of the Intemnational Law Commission. Any of the pertods withm which appointments must be made may be
extended by agreement between the parties to the dispute.

Any vacancy shall be filled in the manner prescribed for the initial appointment.

3. The Conciliation Commission shall decide its own procedure. The Comrmussion, with the consent of the parties to the
dispute, may invite any parry to the treaty to submit to it 1ts views orally or mn writing. Decisions and recommendations of
the Commussion shall be made by a majority vote of the five members.

4. The Comrussion may draw the attention of the partes to the dispute to any measures which might facilitate an armicable
settlement.

5. The Commission shall hear the parties, examine the claims and objections, and make proposals to the parties with a
view to reaching an amicable settlement of the dispute.

6. The Commission shall report within rwelve months of its consttution. Its report shall be deposited with the Secretary-
General and transmutted to the parties to the dispute. The report of the Commission, including any conclusions stated
therem regarding the facts or questions of law, shall not be binding upon the parties and it shall have no other character
than that of recommendations submitted for the consideration of the parties in order to facilitate an amicable settlernent of
the dispute.
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7 The Secretary-General shall provide the Comrmussion with such assistance and facihines as 1t may requirs. The expenses
of the Commassion shall be borne by the Umited Nanons

i;s\AbS\‘.ractz—
= (buck)

The Convention was adopted on 22 May 1965 and opened for signature on 25 May 1969 by the United Mations
Conference on the Law of Treaties. The Conference was convenec pursuant to General Assembly resolutions 2166
(XKI) of S December 1966 and 2287 (XXIT) of § December 1967 The Conference held two sessions, both at the Neue
Hofburg i Vienna, the first session from 26 March to 24 May 1968 and the second session from 9 April 10 22 May
1969 In addition to the Convention, the Conference adopted the Final Act and certain declaranions and resolunons,
which are annexed to that Act. By unanimous decision of the Conference, the original of the Final Act was deposited in
the archives of the Federal Mimstry for Foreign Affairs of Ausma.

Entry into force on 27 January 1980, m accordance with articie 84(1).

Text United Nanons, Treaty Series, vol. 1155, p.331.
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ANNEX 4:
1986 Vienna Convention on the Law of Treaties between States and International

Organizations or Between International Organizations.
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Treaties between States and International Organizations

L International Law
Comumission

VIENNA CONVENTION ON THE LAW OF TREATIES
BETWEEN STATES AND IN TERNATIONAL ORGANIZATIONS
OR BETWEEN INTERNATIONAL ORGANIZATIONS

(21 March 1986)
The Parties to the present Convention,

Considering the fundamental role of treaties in the history of

international relations,

Recognizing the consensual nature of treaties and their

ever-increasing importance as a source of international law,

Noting that the principles of free consent and of good faith and the

pacta sunt servanda rule are universally recognized,

Affirming the importance of enhancing the process of codification and

progressive development of international law at a universal level,

Believing that the codification and progressive development of the

rules relating to treaties between States and international organizations

or between international organizations are means of enhancing legal order
in international relations and of serving the purposes of the United

Nations,

Having in mind the principles of international law embodied in the

Charter of the United Nations, such as the principles of the equal rights
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and self-determination of peoples, of the sovereign equality and | l 0’ LII’L([/
independence of all States, of non-interference in the domestic affairs

of States, of the prohibition of the threat or use of force and of

universal respect for, and observance of, human rights and fundamental

freedoms for all,

Bearing in mind the provisions of the Vienna Convention on the Law of

Treaties of 1969,

Recognizing the relationship between the law of treaties between
States and the law of treaties between States and international

organizations or between international organizations,

Considering the importance of treaties between States and
international organizations or between international organizations as a
useful means of developing international relations and ensuring
conditions for peaceful cooperation among nations, whatever their

constitutional and social systems,

Having in mind the specific features of treaties to which
international organizations are parties as subjects of international law

distinct from States,

Noting that international organizations possess the capacity to
conclude treaties which is necessary for the exercise of their functions

and the fulfillment of their purposes,

Recognizing that the practice of international organizations in
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concluding treaties with States or between themselves should be in

accordance with their constituent instruments,

Affirming that nothing in the present Convention should be
interpreted as affecting those relations between an international
organization and its members which are regulated by the rules of the

organization,

Affirming also that disputes (concerning treaties, like other
international disputes, should be settled, in conformity with the Charter
of the United Nations, by peaceful means and in conformity with the

principles of justice and international law,

Affirming also that the rules of customary international law wil]
continue to govern questions not regulated by the provisions of the

present Convention.

Have agreed as follows:

PARTI

INTRODUCTION

Article 1

Scope of the present Convention

The present Convention applies to:

(a) treaties between one or more States and one or more international
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organizations, and

(b) treaties between international organizations.

Article 2

Use of terms

1. For the purposes of the present Convention:

(a) "treaty" means an international agreement governed by

international law and concluded in written form:

(1) between one or more States and one or more international

organizations; or

(11) between international organizations,

whether that agreement is embodied in a single instrument or in two or

more related instruments and whatever its particular designation;

(b) "ratification” means the international act so named whereby a

State establishes on the international plane its consent to be bound by a

treaty;

(b bis) "act of formal confirmation" means an international act

corresponding to that of ratification by a State, whereby an

international organization establishes on the international plane its

consent to be bound by a treaty;

(b ter) "acceptance”, "approval" and "accession" mean in each case the
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international act so named whereby a State or an international 1
organization establishes on the international plane its consent to be

bound by a treaty;

(c) "full powers" means a document emanating from the competent
authority of a State or from the competent organ of an international
organization designating a person or persons to represent the State or
the organization for negotiating, adopting or authenticating the text of
a treaty, for expressing the consent of the State or of the organization
to be bound by a treaty, or for accomplishing any other act with respect

to a treaty;

(d) "reservation" means a unilateral statement, however phrased or
named, made by a State or by an international organization when signing,
ratifying, formally confirming, accepting, approving or acceding to a
treaty, whereby it purports to exclude or to modify the legal effect of
certain provisions of the treaty in their application to that State or to

that organization;

(e) "negotiating State" and "negotiating organization" mean

respectively:

(i) a State, or

(11) an international organization,
which took part in the drawing up and adoption of the text of the treaty;

(f) "contracting State" and "contracting organization" mean
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respectively:

(1) a State, or

(i) an international organization,

which has consented to be bound by the treaty, whether or not the treaty

has entered into force;

(8) "party" means a State or an international organization which has

consented to be bound by the treaty and for which the treaty is in force;

(h) "third State" and "third organization" mean respectively:

(1) a State, or

(i1) an international organization,

not a party to the treaty;

(1) "international organization" means an intergovernmental

organization;

() "rules of the organization" means, in particular, the constituent
instruments, decisions and resolutions adopted in accordance with them,

and established practice of the organization.

2. The provisions of paragraph 1 regarding the use of terms in the
present Convention are without prejudice to the use of those terms or to
the meanings which may be given to them in the internal law of any State

or in the rules of any international organization.
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Article 3

International agreements not within the scope

of the present Convention

The fact that the present Convention does not apply:

(1) to international agreements to which one or more States, one
or more international organizations and one or more subjects
of international law other than States or organizations are

parties;

(i1) to international agreements to which one or more
international organizations and one or more subjects of
international law other than States or organizations are

parties;

(iii) to international agreements not in written form between one
or more States and one or more international organizations,

or between international organizations; or

(1v) to international agreements between subjects of international

law other than States or international organizations;

shall not affect:

(a) the legal force of such agreements;

(b) the application to them of any of the rules set forth in the

present Convention to which they would be subject under international law
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independently of the Convention;

(c) the application of the Convention to the relations between States
and international organizations or to the relations of organizations as

between themselves, when those relations are governed by international

agreements to which other subjects of international law are also parties.
Article 4
Non-retroactivity of the present Convention

Without prejudice to the application of any rules set forth in the

present Convention to which treaties between one or more States and one
or more international organizations or between international
organizations would be subject under international law independently of
the Convention, the Convention applies only to such treaties concluded
after the entry into force of the present Convention with regard to those

States and those organizations.

Article 5

Treaties constituting international organizations and

treaties adopted within an international organization

The present Convention applies to any treaty between one or more
States and one or more international organizations which is the
constituent instrument of an international organization and to any treaty

adopted within an international organization, without prejudice to any
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relevant rules of the organization.

PART II

CONCLUSION AND ENTRY INTO FORCE OF TREATIES
SECTION 1. CONCLUSION OF TREATIES

Article 6

Capacity of international organizations to conclude treaties

The capacity of an international organization to conclude treaties is

governed by the rules of that organization.
Article 7
Full powers

1. A person is considered as representing a State for the purpose of
adopting or authenticating the text of a treaty or for the purpose of

expressing the consent of the State to be bound by a treaty if:
() that person produces appropriate full powers; or

(b) it appears from practice or from other circumstances that it was
the intention of the States and international organizations concerned to
consider that person as representing the State for such purposes without

having to produce full powers.

2. In virtue of their functions and without having to produce full
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powers, the following are considered as representing their State:

(a) Heads of State, Heads of Government and Ministers for F oreign
Affairs, for the purpose of performing all acts relating to the
conclusion of a treaty between one or more States and one or more

international organizations;

(b) representatives accredited by States to an international
conference, for the purpose of adopting the text of a treaty between

States and international organizations;

(c) representatives accredited by States to an international
organization or one of its organs, for the purpose of adopting the text

of a treaty in that organization or organ;

(d) heads of permanent missions to an international organization, for
the purpose of adopting the text of a treaty between the accrediting

States and that organization.

3. A person is considered as representing an international organization
for the purpose of adopting or authenticating the text of a treaty, or

expressing the consent of that organization to be bound by a treaty if:

() that person produces appropriate full powers; or

(b) it appears from the circumstances that it was the intention of the
States and international organizations concerned to consider that person

as representing the organization for such purposes, in accordance with
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the rules of the organization, without having to produce full powers.
Article 8
Subsequent confirmation of an act performed without authorization

An act relating to the conclusion of a treaty performed by a person
who cannot be considered under article 7 as authorized to represent a
State or an international organization for that purpose is without legal

effect unless afterwards confirmed by that State or that organization.
Article 9
Adoption of the text

1. The adoption of the text of a treaty takes place by the consent of
all the states and international organizations or, as the case may be,
all the organizations participating in its drawing up except as provided

In paragraph 2.

2. The adoption of the text of a treaty at an international conference
takes place in accordance with the procedure agreed upon by the
participants in that conference. If, however, no agreement is reached on
any such procedure, the adoption of the text shall take place by the vote
of two-thirds of the participants present and voting unless by the same

majority they shall decide to apply a different rule.
Article 10
Authentication of the text
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1. The text of a treaty between one or more States and one or more

international organizations is established as authentic and definitive:

(2) by such procedure as may be provided for in the text or agreed

upon by the States and organizations participating in its drawing up; or

(b) failing such procedure, by the signature, signature ad referendum
or initialling by the representatives of those States and those
organizations of the text of the treaty or of the Final Act of a

conference incorporating the text.

2. The text of a treaty between international organizations is

established as authentic and definitive:

(a) by such procedure as may be provided for in the text or agreed

upon by the organizations participating in its drawing up; or

(b) failing such procedure, by the signature, signature ad referendum
or initialling by the representatives of those organizations of the text

of the treaty or of the Final Act of a conference incorporating the text.
Article 11
Means of expressing consent to be bound by a treaty

1. The consent of a State to be bound by a treaty may be expressed by
signature, exchange of instruments constituting a treaty, ratification,

acceptance, approval or accession, or by any other means if so agreed.
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2. The consent of an international organization to be bound by a treaty
may be expressed by signature, exchange of instruments constituting a
treaty, act of formal confirmation, acceptance, approval or accession, or

by any other means if so agreed.
Article 12
Consent to be bound by a treaty expressed by signature

1. The consent of a State or of an international organization to be
bound by a treaty is expressed by the signature of the representative of

that State or of that organization when:
(a) the treaty provides that signature shall have that effect;

(b) it is otherwise established that the negotiating States and
negotiating organizations or, as the case any be, the negotiating

organizations were agreed that signature should have that effect; or

(c) the intention of the State or organization to give that effect to
the signature appears from the full powers of its representative or was

expressed during the negotiation.
2. For the purposes of paragraph 1:

(2) the initialling of a text constitutes a signature of the treaty
when it is established that the negotiating States and negotiating
organizations or, as the case may be, the negotiating organizations so

agreed,;
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(b) the signature ad referendum of a treaty by the representative of a
State or an international organization, if confirmed by his State or

organization, constitutes a full signature of the treaty.

Article 13

Consent to be bound by a treaty expressed

by an exchange of instruments constituting a treaty

The consent of States or of international organizations to be bound by
a treaty constituted by instruments exchanged between them is expressed

by that exchange when:

(a) the instruments provide that their exchange shall have that effect;

or

(b) it is otherwise established that those States and those
organizations or, as the case may be, those organizations were agreed

that the exchange of instruments should have that effect.

Article 14

Consent to be bound by a treaty expressed by ratification,

act of formal confirmation, acceptance or approval

1. The consent of a State to be bound by at treaty is expressed by

ratification when;

(a) the treaty provides for such consent to be expressed by means of

ratification;
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(b) 1t 1s otherwise established that the negotiating States and
negotiating organizations were agreed that ratification should be

required,

(c) the representative of the State has signed the treaty subject to

ratification; or

(d) the intention of the State to sign the treaty subject to
ratification appears from the full powers of its representative or was

expressed during the negotiation.

2. The consent of an international organization to be bound by a treaty

is expressed by an act of formal confirmation when:

(a) the treaty provides for such consent to be expressed by means of

an act of formal confirmation;

(b) it is otherwise established that the negotiating States and
negotiating organizations or, as the case may be, the negotiating
organizations were agreed that an act of formal confirmation should be

required;

(c) the representative of the organization has signed the treaty

subject to an act of formal confirmation; or

(d) the intention of the organization to sign the treaty subject to an

act of formal confirmation appears from the full powers of its
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representative or was expressed during the negotiation.

3. The consent of a State or of an international organization to be
bound by a treaty is expressed by acceptance or approval under conditions
similar to those which apply to ratification or, as the case may be, to

an act of formal confirmation.

Article 15

Consent to be bound by a treaty expressed by accession

The consent of a State or of an international organization to be bound

by a treaty is expressed by accession when:

(a) the treaty provides that such consent may be expressed by that

State or that organization by means of accession;

(b) it is otherwise established that the negotiating States and
negotiating organizations or, as the case amy be, the negotiating
organizations were agreed that such consent may be expressed by that

State or that organization by means of accession; or

(c) all the parties have subsequently agreed that such consent may be

expressed by that State or that organization by means of accession.

Article 16

Exchange or deposit of instruments of ratification,

formal confirmation, acceptance, approval or accession
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1. Unless the treaty otherwise provides, instruments of ratification, ] q -S 6]
instruments relating to an act of formal confirmation or instruments of

acceptance, approval or accession establish the consent of a State or of

an international organization to be bound by treaty between one or more

States and one or more international organizations upon:

(a) their exchange between the contracting States and contracting

organizations;
(b) their deposit with the depositary; or

(c) their notification to the contracting States and to the

contracting organizations or to the depositary, if so agreed.

2. Unless the treaty otherwise provides, instruments relating to an act
of formal confirmation or instruments of acceptance, approval or
accession establish the consent of an international organization to be

bound by a treaty between international organizations upon:
(a) their exchange between the contracting organizations;
(b) their deposit with the depositary; or

(c) their notification to the contracting organizations or to the

depositary, if so agreed.
Article 17

Consent to be bound by part of a treaty

and choice of differing provisions
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1. Without prejudice to articles 19 to 23, the consent of a State or of
an international organization to be bound by part of a treaty is
effective only if the treaty so permits, or if the contracting States and
contracting organizations or, as the case may be, the contracting

organizations so agree.

2. The consent of a State or of an international organization to be
bound by a treaty which permits a choice between differing provisions is
effective only if it is made clear to which of the provisions the consent

relates.

Article 18

Obligation not to defeat the object

and purpose of a treaty prior to its entry into force

A State or an international organization is obliged to refrain from

acts which would defeat the object and purpose of a treaty when:

(a) that State or that organization has signed the treaty or has
exchanged instruments constituting the treaty subject to ratification,
act of formal confirmation, acceptance or approval, until that State or
that organization shall have made its intention clear not to become a

party to the treaty; or

(b) that State or that organization has expressed its consent to be

bound by the treaty, pending the entry into force of the treaty and
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provided that such entry into force is not unduly delayed.

SECTION 2.

RESERVATIONS

Article 19

Formulation of reservations

A State or an international organization may, when signing, ratifying,
formally confirming, accepting, approving or acceding to a treaty,

formulate a reservation unless:

(a) the reservation is prohibited by the treaty;

(b) the treaty provides that only specified reservations, which do not

include the reservation in question, may be made; or

(c) In cases not falling under sub-paragraphs (a) and (b), the

reservation is incompatible with the object and purpose of the treaty.

Article 20

Acceptance of and objection to reservations

1. A reservation expressly authorized by a treaty does not require any
subsequent acceptance by the contracting States and contracting
organizations or, as the case may be, by the contracting organizations

unless the treaty so provides.
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2. When it appears from the limited number of the negotiating States and
negotiating organizations or, as the case may be, of the negotiating
organizations and the object and purpose of a treaty that the application
of the treaty in its entirety between all the parties is an essential
condition of the consent of each one to be bound by the treaty, a

reservation requires acceptance by all the parties.

3. When a treaty is a constituent instrument of an international
organization and unless it otherwise provides, a reservation requires the

acceptance of the competent organ of that organization.

4. In cases not falling under the preceding paragraphs and unless the

treaty otherwise provides:

(a) acceptance of a reservation by a contracting State or by a
contracting organization constitutes the reserving State or international
organization a party to the treaty in relation to the accepting State or
organization if or when the treaty is in force for the reserving State or

organization and for the accepting State or organization;

(b) an objection by a contracting State or by a contracting
organization to a reservation does not preclude the entry into force of
the treaty as between the objecting State or international organization
and the reserving State or organization unless a contrary intention is

definitely expressed by the objecting State or organization;

(c) an act expressing the consent of a State or of an international
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organization to be bound by the treaty and containing a reservation is
effective as soon as at least one contracting State or one contracting

organization has accepted the reservation.

5. For the purposes of paragraphs 2 and 4 and unless the treaty
otherwise provides, a reservation is considered to have been accepted by
a State or an international organization if it shall have raised no
objection to the reservation by the end of a period of twelve months
after it was notified of the reservation or by the date on which it

expressed its consent to be bound by the treaty, whichever is later.
Article 21
Legal effects of reservations and of objections to reservations

1. A reservation established with regard to another party in accordance

with articles 19, 20 and 23:

(a) modifies for the reserving State or international organization in
its relations with that other party the provisions of the treaty to which

the reservation relates to the extent of the reservation; and

(b) modifies those provisions to the same extent for that other party

in its relations with the reserving State or international organization.

2. The reservation does not modify the provisions of the treaty for the

other parties to the treaty inter se.

3. When a State or an international organization objecting to a
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reservation has not opposed the entry into force of the treaty between
itself and the reserving State or organization, the provisions to which
the reservation relates do not apply as between the reserving State or
organization and the objecting State or organization to the extent of the

reservation.
Article 22
Withdrawal of reservations and of objections to reservations

1. Unless the treaty otherwise provides, a reservation may be withdrawn
at any time and the consent of a State or of an international
organization which has accepted the reservation is not required for its

withdrawal.

2. Unless the treaty otherwise provides, an objection to a reservation

may be withdrawn at any time.

3. Unless the treaty otherwise provides, or it is otherwise agreed:
(a) the withdrawal of a reservation becomes operative in relation to a
contracting State or a contracting organization only when notice of it

has been received by that State or that organization;

(b) the withdrawal of an objection to a reservation becomes operative
only when notice of it has been received by the State or international

organization which formulated the reservation.

Article 23
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Procedure regarding reservations

1. A reservation, an express acceptance of a reservation and an
objection to a reservation must be formulated in writing and communicated
to the contracting States and contracting organizations and other States

and international organizations entitled to become parties to the treaty.

2. If formulated when signing the treaty subject to ratification, act of
formal confirmation, acceptance or approval, a reservation must be
formally confirmed by the reserving State or international organization
when expressing its consent to be bound by the treaty. In such a case the
reservation shall be considered as having been made on the date of its

confirmation.

3. An express acceptance of, or an objection to, a reservation made
previously to confirmation of the reservation does not itself require

confirmation.

4. The withdrawal of a reservation or of an objection to a reservation

must be formulated in writing.

SECTION 3.

ENTRY INTO FORCE AND PROVISIONAL APPLICATION OF TREATIES
Article 24

Entry into force

1. A treaty enters into force in such manner and upon such date as it
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may provide or as the negotiating States and negotiating organizations

or, as the case may be, the negotiating organizations may agree.

2. Failing any such provision or agreement, a treaty enters into force
as soon as consent to be bound by the treaty has been established for all
the negotiating States and negotiating organizations or, as the case may

be, all the negotiating organizations.

3. When the consent of a State or of an international organization to be
bound by a treaty is established on a date after the treaty has come into
force, the treaty enters into force for that State or that organization

on that date, unless the treaty otherwise provides.

4. The provisions of a treaty regulating the authentication of its text,
the establishment of consent to be bound by the treaty, the manner or
date of its entry into force, reservations, the functions of the
depositary and other matters arising necessarily before the entry into

force of the treaty apply from the time of the adoption of its text.
Article 25
Provisional application

1. A treaty or a part of a treaty is applied provisionally pending its

entry into force if:
() the treaty itself so provides; or

(b) the negotiating States and negotiating organizations or, as the
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case may be, the negotiating organizations have in some other manner so / 7 6 7

agreed.

2. Unless the treaty otherwise provides or the negotiating States and
negotiating organizations or, as the case may be, the negotiating
organizations have otherwise agreed, the provisional application of a
treaty or a part of a treaty with respect to a State or an international
organization shall be terminated if that State or that organization
notifies the States and organizations with regard to which the treaty is
being applied provisionally of its intention not to become a party to the

treaty.

PART III

OBSERVANCE, APPLICATION AND INTERPRETATION OF TREATIES
SECTION 1.

OBSERVANCE OF TREATIES

Article 26

Pacta sunt servanda

Every treaty in force is binding upon the parties to it and must be

performed by them in good faith,
Article 27

Internal law of States, rules of international organizations
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and observance of treaties

1. A State party to a treaty may not invoke the provisions of its

internal law as justification for its failure to perform the treaty.

2. An international organization party to a treaty may not invoke the
rules of the organization as Justification for its failure to perform the

treaty.

3. The rules contained in the preceding paragraphs are without prejudice

to article 46.

SECTION 2.

APPLICATION OF TREATIES
Article 28

Non-retroactivity of treaties

Unless a different intention appears from the treaty or is otherwise
established, its provisions do not bind a party in relation to any act or
fact which took place or any situation which ceased to exist before the

date of the entry into force of the treaty with respect to that party.
Article 29
Territorial scope of treaties

Unless a different intention appears from the treaty or is otherwise

established, a treaty between one or more States and one or more
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intern..onal Organizations ig binding upon each State p. rty in respect

of its entire territory.

Article 30

Application of successive treaties

relating to the same subject-matter

1. The rights and ob]j gations of States and international organizations
parties to successjve treaties relating to the same subject-matter shall

be determined in accordance with the following paragraphs.

2. When a treaty specifies that it ig subject to, or that it is not to
be considered as Incompatible with, an earlier or later treaty, the

provisions of that other treaty prevail.

3. When all the parties to the earlier treaty are parties also to the
later treaty but the earlier treaty is not terminated or suspended in
operation under article 59, the earlier treaty applies only to the extent

that its provisions are compatible with those of the later treaty.

4. When the parties to the later treaty do not include all the parties

to the earlier one:

(a) as between two parties, each of which jg a party to both treaties,

the same rule applies as in paragraph 3;

(b) as between at party to both treaties and 3 party to only one of

the treaties, the treaty to which both are parties governs their mutual
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rights and obligations.

5. Paragraph 4 is without prejudice to article 41, or to any question of
the termination or suspension of the operation of a treaty under article
60 or to any question of responsibility which may arise for a State or
for an international organization from the conclusion or application of a
treaty the provisions of which are incompatible with its obligations

towards a State or an organization under another treaty.

6. The preceding paragraphs are without prejudice to the fact that, in
the event of a conflict between obligations under the Charter of the
United Nations and obligations under a treaty, the obligations under the

Charter shall prevail.

SECTION 3.

INTERPRETATION OF TREATIES

Article 31

General rule of interpretation

1. A treaty shall be interpreted in good faith in accordance with the
ordinary meaning to be given to the terms of the treaty in their context

and in the light of its object and purpose.

2. The context for the purpose of the interpretation of a treaty shall

comprise, in addition to the text, including its preamble and annexes:

(a) any agreement relating to the treaty which was made between all
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the parties in connection with the conclusion of the treaty; / 9 7 /

(b) any instrument which was made by one or more parties in connection
with the conclusion of the treaty and accepted by the other parties as an

instrument related to the treaty.
3. There shall be taken into account, together with the context:

(a) any subsequent agreement between the parties regarding the

interpretation of the treaty or the application of its provisions;

(b) any subsequent practice in the application of the treaty which

establishes the agreement of the parties regarding its interpretation;

(c) any relevant rules of international law applicable in the

relations between the parties.

4. A special meaning shall be given to a term if it is established that

the parties so intended.
Article 32
Supplementary means of interpretation

Recourse may be had to supplementary means of interpretation, including
the preparatory work of the treaty and the circumstances of its
conclusion, in order to confirm the meaning resulting from the
application of article 31, or to determine the meaning when the

Interpretation according to article 31:
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(a) leaves the meaning ambiguous or obscure; or

(b) leads to a result which is manifestly absurd or unreasonable.
Article 33

Interpretation of treaties authenticated in two or more languages

1. When a treaty has been authenticated in two or more languages, the
text is equally authoritative in each language, unless the treaty
provides or the parties agree that, in case of divergence, a particular

text shall prevail.

2. A version of the treaty in a language other than one of those in
which the text was authenticated shall be considered an authentic text

only if the treaty so provides or the parties so agree.

3. The terms of a treaty are presumed to have the same meaning in each

authentic text.

4. Except where a particular text prevails in accordance with paragraph
1, when a comparison of the authentic texts discloses a difference of
meaning which the application of articles 31 and 32 does not remove, the
meaning which best reconciles the texts, having regard to the object and

purpose of the treaty, shall be adopted.
SECTION 4.

TREATIES AND THIRD STATES OR THIRD ORGANIZATIONS
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Article 34

General rule regarding third States and third organizations

A treaty does not create either obligations or rights for a third
State or a third organization without the consent of that State or that

organization.

Article 35

Treaties providing for obligations

for third States or third organizations

An obligation arises for a third State or a third organization from a
provision of a treaty if the parties to the treaty intend the provision

to be the means of establishing the obligation and the third State or the
third organization expressly accepts that obligation in writing.
Acceptance by the third organization of such an obligation shall be

governed by the rules of that organization.

Article 36

Treaties providing for rights for third States or third organizations

1. A right arises for a third State from a provision of a treaty if the
parties to the treaty intend the provision to accord that right either to
the third State, or to a group of States to which it belongs, or to all
States, and the third State assents thereto. Its assent shall be presumed

so long as the contrary is not indicated, unless the treaty otherwise
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2. A right arises for a third organization from a provision of a teaty

if the parties to the treaty intend the provision to accord that right
cither to the third organization, or to a group of international
organizations to which it belongs, or to all organizations, and the third
organization assents thereto. Its assent shall be governed by the rules

of the organization.

3. A State or an international organization exercising a right in
accordance with paragraph 1 or 2 shall comply with the conditions for its
exercise provided for in the treaty or established in conformity with the

treaty.
Article 37

Revocation or modification of obligations or rights

of third States or third organizations

1. When an obligation has arisen for a third State or a third

organization in conformity with article 35, the obligation may be revoked
or modified only with the consent of the parties to the treaty and of the
third State or the third organization, unless it is established that they

had otherwise agreed.

2. When a right has arisen for a third State or a third organization in
conformity with article 36, the right may not be revoked or modified by

the parties if it is established that the right was intended not to be
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revocable or subject to modification without the consent of the third

State or the third organization.

3. The consent of an international organization party to the treaty or
of a third organization, as provided for in the foregoing paragraphs,

shall be governed by the rules of that organization.

Article 38

Rules in a treaty becoming binding on third States

or third organizations through international custom

Nothing in articles 34 to 37 precludes a rule set forth in a treaty
from becoming binding upon a third State or a third organization as a

customary rule of international law, recognized as such.

PART IV

AMENDMENT AND MODIFICATION OF TREATIES

Article 39

General rule regarding the amendment of treaties

1. A treaty may be amended by agreement between the parties. The rules
laid down in Part II apply to such an agreement except in so far as the

treaty may otherwise provide.

2. The consent of an international organization to an agreement provided

for in paragraph 1 shall be governed by the rules of that organization.
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Article 40
Amendment of multilateral treaties

1. Unless the treaty otherwise provides, the amendment of multilateral

treaties shall be governed by the following paragraphs.

2. Any proposal to amend a multilateral treaty as between all the
parties must be notified to all the contracting States and all the
contracting organizations, each one of which shall have the right to take

part in:

(a) the decision as to the action to be taken in regard to such

proposal;

(b) the negotiation and conclusion of any agreement for the amendment

of the treaty.

3. Every State or international organization entitled to become a party
to the treaty shall also be entitled to become a party to the treaty as

amended.

4. The amending agreement does not bind any State or international
organization already a party to the treaty which does not become a party
to the amending agreement; article 30, paragraph 4(b), applies in

relation to such State or organization.

5. Any State or international organization which becomes a party to the

treaty after the entry into force of the amending agreement shall,

http://www.un.org/law/ilc/texts/trbtstat.htm 11/21/2003



Treaties between States and International Organizations

failing an expression of a different intention by that State or that

organization:

(a) be considered as a party to the treaty as amended; and

(b) be considered as a party to the unamended treaty in relation to

any party to the treaty not bound by the amending agreement.

Article 41

Agreements to modify multilateral treaties

between certain of the parties only

1. Two or more of the parties to a multilateral treaty may conclude an

agreement to modify the treaty as between themselves alone if:

(a) the possibility of such a modification is provided for by the
treaty; or

(b) the modification in question is not prohibited by the trezaty and:

(i) does not affect the enjoyment by the other parties of their
rights under the treaty or the performance of their

obligations;

(i) does not relate to a provision, derogation from which is
incompatible with the effective execution of the object and

purpose of the treaty as a whole.

2. Unless in a case falling under paragraph 1 (a) the treaty otherwise

provides, the parties in question shall notify the other parties of their
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intention to conclude the agreement and of the modification to the treaty
for which it provides.
PART V

INVALIDITY, TERMINATION AND SUSPENSION

OF THE OPERATION OF TREATIES
SECTION 1. GENERAL PROVISIONS
Article 42

Validity and continuance in force of treaties

1. The validity of a treaty or of the consent of a State or an
international organization to be bound by a treaty may be impeached only

through the application of the present Convention.

2. The termination of a treaty, its denunciation or the withdrawal of a
party, may take place only as a result of the application of the
provisions of the treaty or of the present Convention. The same rule

applies to suspension of the operation of a treaty.
Article 43
Obligations imposed by international law independently of a treaty

The invalidity, termination or denunciation of a treaty, the
withdrawal of a party from it, or the suspension of its operation, as a

result of the application of the present Convention or of the provisions
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of the treaty, shall not in any way impair the duty of any State or of [ q 77
any international organization to fulfil any obligation embodied in the

treaty to which that State or that organization would be subject under

international law independently of the treaty.
Article 44
Separability of treaty provisions

1. A right of a party, provided for in a treaty or arising under article
56, to denounce, withdraw from or suspend the operation of the treaty may
be exercised only with respect to the whole treaty unless the treaty

otherwise provides or the parties otherwise agree.

2. A ground for invalidating, terminating, withdrawing from or
suspending the operation of a treaty recognized in the present Convention
may be invoked only with respect to the whole treaty except as provided

in the following paragraphs or in article 60.

3. If the ground relates solely to particular clauses, it may be invoked

only with respect to those clauses where:

(a) the said clauses are separable from the remainder of the treaty

with regard to their application;

(b) it appears from the treaty or is otherwise established that
acceptance of those clauses was not an essential basis of the consent of

the other party or parties to be bound by the treaty as a whole; and
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(c) continued performance of the remainder of the treaty would not be

unjust.

4. In cases falling under articles 49 and 50, the State or international
organization entitled to invoke the fraud or corruption may do so with
respect either to the whole treaty or, subject to paragraph 3, 10 the

particular clauses alone.

5. In cases falling under articles 51, 52 and 53, no separation of the

provisions of the treaty is permitted.

Article 45

Loss of a right to invoke a ground for invalidating,

terminating, withdrawing from or suspending the operation of a treaty

1. A State may no longer invoke a ground for invalidating, terminating,
withdrawing from or suspending the operation of a treaty under articles

46 to 50 or articles 60 and 62 if, after becoming aware of the facts:

(a) it shall have expressly agreed that the treaty is valid or remains

in force or continues in operation, as the case may be; or

(b) it must by reason of its conduct be considered as having
acquiesced in the validity of the treaty or in its maintenance in force

or in operation, as the case may be.

2. An international organization may no longer invoke a ground for

invalidating, terminating, withdrawing from or suspending the operation
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of a treaty under articles 46 to 50 or articles 60 and 62 if, after [ ﬁ % /

becoming aware of the facts:

(a) it shall have expressly agreed that the treaty is valid or remains

in force or continues in operation, as the case may be; or

(b) it must by reason of the conduct of the competent organ be

considered as having renounced the right to invoke that ground.

SECTION 2. INVALIDITY OF TREATIES
Article 46

Provisions of internal law of a State and rules of an international

organization regarding competence to conclude treaties

1. A State may not invoke the fact that its consent to be bound by a
treaty has been expressed in violation of a provision of its internal law
regarding competence to conclude treaties as invalidating its consent
unless that violation was manifest and concerned a rule of its internal

law of fundamental importance.

2. An international organization may not invoke the fact that its

consent to be bound by a treaty has been expressed in violation of the
rules of the organization regarding competence to conclude treaties as
invalidating its consent unless that violation was manifest and concerned

a rule of fundamental importance.
3. A violation is manifest if it would be objectively evident to any
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State or any international organization conducting itself in the matter
in accordance with the normal practice of States and, where appropriate,

of international organizations and in good faith.
Article 47

Specific restrictions on authority to express the consent

of a State or an international organization

If the authority of a representative to express the consent of a State or
of an international organization to be bound by a particular treaty has
been made subject to a specific restriction, his omission to observe that
restriction may not be invoked as invalidating the consent expressed by
him unless the restriction was notified to the negotiating States and

negotiating organizations prior to his expressing such consent.
Article 48
Error

1. A State or an international organization may invoke an error in a
treaty as invalidating its consent to be bound by the treaty if the error
relates to a fact or situation which was assumed by that State or that
organization to exist at the time when the treaty was concluded and
formed an essential basis of the consent of that State or that

organization to be bound by the treaty.

2. Paragraph 1 shall not apply if the State or international
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organization in question contributed by its own conduct to the error or
if the circumstances were such as to put that State or that organization

on notice of a possible error.

3. An error relating only to the wording of the text of a treaty does

not affect its validity; article 80 then applies.
Article 49
Fraud

A State or an international organization induced to conclude a treaty
by the fraudulent conduct of a negotiating State or a negotiating
organization may invoke the fraud as invalidating its consent to be bound

by the treaty.
Article 50

Corruption of a representative of a State

or of an international organization

A State or an international organization the expression of whose

consent to be bound by a treaty has been procured through the corruption
of its representative directly or indirectly by a negotiating State or a
negotiating organization may invoke such corruption as invalidating its

consent to be bound by the treaty.
Article 51

Coercion of a representative of a State
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or of an international organization ' C} g%

The expression by a State or an international organization of consent
to be bound by a treaty which has been procured by the coercion of the
representative of that State or that organization through acts or threats

directed against him shall be without any legal effect.
Article 52

Coercion of a State or of an international organization

by the threat or use of force

A treaty is void if its conclusion has been procured by the threat or
use of force in violation of the principles of international law embodied

in the Charter of the United Nations.

Article 53

Treaties conflicting with a peremptory norm

of general international law (jus cogens)

A treaty 1s void if, at the time of its conclusion, it conflicts with

a peremptory norm of general international law. For the purposes of the
present Convention, a peremptory norm of general international law is a
norm accepted and recognized by the international community of States as
a whole as a norm from which no derogation is permitted and which can be
modified only by a subsequent norm of general international law having

the same character.
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SECTION 3.

TERMINATION AND SUSPENSION OF

THE OPERATION OF TREATIES

Article 54

Termination of or withdrawal from a treaty under

its provisions or by consent of the parties

The termination of a treaty or the withdrawal of a party may take

place:

(a) in conformity with the provisions of the treaty; or

(b) at any time by consent of all the parties after consultation with

the contracting States and contracting organizations.

Article 55

Reduction of the parties to a multilateral treaty

below the number necessary for its entry into force

Unless the treaty otherwise provides, a multilateral treaty does not
terminate by reason only of the fact that the number of the parties falls

below the number necessary for its entry into force.

Article 56

Denunciation of or withdrawal from a treaty containing no provision

regarding termination, denunciation or withdrawal

http://www.un.org/law/ilc/texts/trbtstat.htm

Page 43 of 73

(GgS

11/21/2003



Treaties between States and International Organizations Page 44 of 73

|56

1. A treaty which contains no provision regarding its termination and
which does not provide for denunciation or withdrawal is not subject to

denunciation or withdrawal unless:

(a) it is established that the parties intended to admit the

possibility of denunciation or withdrawal; or

(b) a right of denunciation or withdrawal may be implied by the nature

of the treaty.

2. A party shall give not less than twelve months' notice of its

intention to denounce or withdraw from a treaty under paragraph 1.
Article 57

Suspension of the operation of a treaty

under its provisions or by consent of the parties

The operation of a treaty in regard to all the parties or to a

particular party may be suspended:
(a) in conformity with the provisions of the treaty; or

(b) at any time by consent of all the parties after consultation with

the contracting States and contracting organizations.
Article 58

Suspension of the operation of a multilateral treaty by
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agreement between certain of the parties only rq X 7

1. Two or more parties to a multilateral treaty may conclude an
agreement to suspend the operation of provisions of the treaty,

temporarily and as between themselves alone, if:

(a) the possibility of such a suspension is provided for by the

treaty; or
(b) the suspension in question is not prohibited by the treaty and:

(1) does not affect the enjoyment by the other parties of their
rights under the treaty or the performance of their

obligations;

(i1) is not incompatible with the object and purpose of the

treaty.

2. Unless in a case falling under paragraph 1(a) the treaty otherwise
provides, the parties in question shall notify the other parties of their
intention to conclude the agreement and of those provisions of the treaty

the operation of which they intend to suspend.
Article 59

Termination or suspension of the operation

of a treaty implied by conclusion of a later treaty

1. A treaty shall be considered as terminated if all the parties to it

conclude a later treaty relating to the same subject-matter and:
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(a) it appears from the later treaty or is otherwise established that
the parties intended that the matter should be governed by that treaty;

or

(b) the provisions of the later treaty are so far incompatible with
those of the earlier one that the two treaties are not capable of being

applied at the same time.

2. The earlier treaty shall be considered as only suspended in operation
if it appears from the later treaty or is otherwise established that such

was the intention of the parties.
Article 60

Termination or suspension of the operation of a treaty

as a consequence of its breach

1. A material breach of a bilateral treaty by one of the parties
entitles the other to invoke the breach as a ground for terminating the

treaty or suspending its operation in whole or in part.

2. A material breach of a multilateral treaty by one of the parties

entitles:

(a) the other parties by unanimous agreement to suspend the operation

of the treaty in whole or in part or to terminate it either:

(i) in the relations between themselves and the defaulting State
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or international organization, or

(i1) as between all the parties;

(b) a party specially affected by the breach to invoke it as a ground
for suspending the operation of the treaty in whole or in part in the
relations between itself and the defaulting State or international

organization;

(c) any party other than the defaulting State or international
organization to invoke the breach as a ground for suspending the
operation of the treaty in whole or in part with respect to itself if the
treaty is of such a character that a material breach of its provisions by
one party radically changes the position of cvery party with respect to

the further performance of its obligations under the treaty.

3. A material breach of a treaty, for the purposes of this article,

consists in;

(a) a repudiation of the treaty not sanctioned by the present

Convention; or

(b) the violation of a provision essential to the accomplishment of

the object or purpose of the treaty.

4. The foregoing paragraphs are without prejudice to any provision in

the treaty applicable in the event of a breach.

5. Paragraphs 1 to 3 do not apply to provisions relating to the
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protection of the human person contained in treaties of a humanitarian I q ﬁ 0
character, in particular to provisions prohibiting any form of reprisals

against persons protected by such treaties.
Article 61
Supervening impossibility of performance

1. A party may invoke the impossibility of performing a treaty as a
ground for terminating or withdrawing from it if the impossibility
results from the permanent disappearance or destruction of an object
indispensable for the execution of the treaty. If the impossibility is
temporary, it may be invoked only as a ground for suspending the

operation of the treaty.

2. Impossibility of performance may not be invoked by a party as a

ground for terminating, withdrawing from or suspending the operation of a
treaty if the impossibility is the result of a breach by that party

either of an obligation under the treaty or of any other international

obligation owed to any other party to the treaty.
Article 62
Fundamental change of circumstances

1. A fundamental change of circumstances which has occurred with regard
to those existing at the time of the conclusion of a treaty, and which

was not foreseen by the parties, may not be invoked as a ground for
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terminating or withdrawing from the treaty unless:

(a) the existence of those circumstances constituted an essential

basis of the consent of the parties to be bound by the treaty; and

(b) the effect of the change is radically to transform the extent of

obligations still to be performed under the treaty.

2. A fundamental change of circumstances may not be invoked as a ground
for terminating or withdrawing from a treaty between two or more States
and one or more international organizations if the treaty establishes a

boundary.

3. A fundamental change of circumstances may not be invoked as a ground
for terminating or withdrawing from a treaty if the fundamental change is
the result of a breach by the party invoking it either of an obligation

under the treaty or of any other international obligation owed to any

other party to the treaty.

4. If, under the foregoing paragraphs, a party may invoke a fundamental
change of circumstances as a ground for terminating or withdrawing from a
treaty it may also invoke the change as a ground for suspending the

operation of the treaty.

Article 63

Severance of diplomatic or consular relations

The severance of diplomatic or consular relations between States
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parties to a treaty between two or more States and one or more
international organizations does not affect the legal relations
established between those States by the treaty except in so far as the
existence of diplomatic or consular relations is indispensable for the

application of the treaty.

Article 64

Emergence of a new peremptory norm of

general international law (jus cogens)

If a new peremptory norm of general international law emerges, any
existing treaty which is in conflict with that norm becomes void and

terminates.

SECTION 4. PROCEDURE

Article 65

Procedure to be followed with respect to invalidity, termination,

withdrawal from or suspension of the operation of a treaty

1. A party which, under the provisions of the present Convention,
invokes either a defect in its consent to be bound by a treaty or a

ground for impeaching the validity of a treaty, terminating it,

withdrawing from it or suspending its operation, must notify the other

parties of its claim. The notification shall indicate the measure

proposed to be taken with respect to the treaty and the reasons therefor.
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2. If, after the expiry of a period which, except in cases of special
urgency, shall not be less than three months after the receipt of the
notification, no party has raised any objection, the party making the
notification may carry out in the manner provided in article 67 the

measure which it has proposed.

3. If, however, objection has been raised by any other party, the
parties shall seek a solution through the means indicated in Article 33

of the Charter of the United Nations.

4. The notification or objection made by an international organization

shall be governed by the rules of that organization.

5. Nothing in the foregoing paragraphs shall affect the rights or
obligations of the parties under any provisions in force binding the

parties with regard to the settlement of disputes.

6. Without prejudice to article 45, the fact that a State or an
international organization has not previously made the notification
prescribed in paragraph 1 shall not prevent it from making such

notification in answer to another party claiming performance of the

treaty or alleging its violation.
Article 66
Procedures for judicial settlement, arbitration and conciliation

1. If, under paragraph 3 of article 65, no solution has been reached
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within a period of twelve months following the date on which the
objection was raised, the procedures specified in the following

paragraphs shall be followed.

2. With respect to a dispute concerning the application or the

interpretation of article 53 or 64:

(a) if a State is a party to the dispute with one or more States, it
may, by a written application, submit the dispute to the International

Court of Justice for a decision;

(b) if a State is a party to the dispute to which one or more

international organizations are parties, the State may, through a Member
State of the United Nations if necessary, request the General Assembly or
the Security Council or, where appropriate, the competent organ of an
international organization which is a party to the dispute and is
authorized in accordance with Article 96 of the Charter of the United
Nations, to request an advisory opinion of the International Court of

Justice in accordance with article 65 of the Statute of the Court;

(c) if the United Nations or an international organization that is
authorized in accordance with Article 96 of the Charter of the United
Nations is a party to the dispute, it may request an advisory opinion of
the International Court of Justice in accordance with article 65 of the

Statute of the Court;

(d) if an international organization other than those referred to in
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sub-paragraph (c) is a party to the dispute, it may, through a Member
State of the United Nations, follow the procedure specified in

sub-paragraph (b);

(e) the advisory opinion given pursuant to sub-paragraph (b), (c) or
(d) shall be accepted as decisive by all the parties to the dispute

concerned;

(f) if the request under sub-paragraph (b), (c) or (d) for an advisory
opinion of the Court is not granted, any one of the parties to the
dispute may, by written notification to the other party or parties,
submit it to arbitration in accordance with the provisions of the Annex

to the present Convention.

3. The provisions of paragraph 2 apply unless all the parties to a

dispute referred to in that paragraph by common consent agree to submit

the dispute to an arbitration procedure, including the one specified in

the Annex to the present Convention.

4. With respect to a dispute concerning the application or the
interpretation of any of the articles in Part V, other than articles 53

and 64, of the present Convention, any one of the parties to the dispute
may set in motion the conciliation procedure specified in the Annex to
the Convention by submitting a request to that effect to the

Secretary-General of the United Nations.

Article 67
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Instruments for declaring invalid, terminating, withdrawing from or ‘ﬁ@) (<7

suspending the operation of a treaty

1. The notification provided for under article 65, paragraph 1 must be

made in writing,.

2. Any act declaring invalid, terminating, withdrawing from or
suspending the operation of a treaty pursuant to the provisions of the
treaty or of paragraphs 2 or 3 of article 65 shall be carried out through

an instrument communicated to the other parties. If the instrument
emanating from a State is not signed by the Head of State, Head of
Government or Minister for Foreign Affairs, the representative of the
State communicating it may be called upon to produce full powers. If the
instrument emanates from an international organization, the

representative of the organization communicating it may be called upon to

produce full powers.
Article 68

Revocation of notifications and instruments provided

for in articles 65 and 67

A notification or instrument provided for in articles 65 or 67 may be

revoked at any time before it takes effect.
SECTION 5.

CONSEQUENCES OF THE INVALIDITY
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TERMINATION OR SUSPENSION OF THE OPERATION OF A TREATY

Article 69

Consequences of the invalidity of a treaty

1. A treaty the invalidity of which is established under the present

Convention is void. The provisions of a void treaty have no legal force.

2. If acts have nevertheless been performed in reliance on such a

treaty:

(a) each party may require any other party to establish as far as
possible in their mutual relations the position that would have existed

if the acts had not been performed;

(b) acts performed in good faith before the invalidity was invoked are

not rendered unlawful by reason only of the invalidity of the treaty.

3. In cases falling under articles 49, 50, 51 or 52, paragraph 2 does
not apply with respect to the party to which the fraud, the act of

corruption or the coercion is imputable.

4. In the case of the invalidity of the consent of a particular State or
a particular international organization to be bound by a multilateral
treaty, the foregoing rules apply in the relations between that State or

that organization and the parties to the treaty.

Article 70
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Consequences of the termination of a treaty

1. Unless the treaty otherwise provides or the parties otherwise agree,
the termination of a treaty under its provisions or in accordance with

the present Convention:

(a) releases the parties from any obligation further to perform the

treaty;

(b) does not affect any right, obligation or legal situation of the
parties created through the execution of the treaty prior to its

termination.

2. If it State or an international organization denounces or withdraws
from a multilateral treaty, paragraph 1 applies in the relations between
that State or that organization and each of the other parties to the

treaty from the date when such denunciation or withdrawal takes effect.
Article 71

Consequences of the invalidity of a treaty which conflicts

with a peremptory norm of general international law

1. In the case of a treaty which is void under article 53 the parties

shall;

(a) eliminate as far as possible the consequences of any act performed
in reliance on any provision which conflicts with the peremptory norm of

general international law; and
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(b) bring their mutual relations into conformity with the peremptory

norm of general international law.

2. In the case of a treaty which becomes void and terminates under

article 64, the termination of the treaty:

(a) releases the parties from any obligation further to perform the

treaty;

(b) does not affect any right, obligation or legal situation of the

parties created through the execution of the treaty prior to its
termination; provided that those rights, obligations or situations may
thereafter be maintained only to the extent that their maintenance is not
in itself in conflict with the new peremptory norm of general

international law.
Article 72
Consequences of the suspension of the operation of a treaty

1. Unless the treaty otherwise provides or the parties otherwise agree,
the suspension of the operation of a treaty under its provisions or in

accordance with the present Convention:

(a) releases the parties between which the operation of the treaty is
suspended from the obligation to perform the treaty in their mutual

relations during the period of the suspension;

(b) does not otherwise affect the legal relations between the parties
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established by the treaty. 9\' ’ 9‘/@
2. During the period of the suspension the parties shall refrain from

acts tending to obstruct the resumption of the operation of the treaty.

PART VI

MISCELLANEOUS PROVISIONS

Article 73

Relationship to the Vienna Convention on the Law of Treaties

As between States parties to the Vienna Convention on the Law of
Treaties of 1969, the relations of those States under a treaty between
two or more States and one or more international organizations shall be

governed by that Convention.
Article 74
Questions not prejudged by the present Convention

1. The provisions of the present Convention shall not prejudge any
question that may arise in regard to a treaty between one or more States
and one or more international organizations from a succession of States
or from the international responsibility of a State or from the outbreak

of hostilities between States.

2. The provisions of the present Convention shall not prejudge any

question that may arise in regard to a treaty from the international
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responsibility of an international organization, from the termination of
the existence of the organization or from the termination of

participation by a State in the membership of the organization.

3. The provisions of the present Convention shall not prejudge any
question that may arise in regard to the establishment of obligations and
rights for States members of an international organization under a treaty

to which that organization is a party.

Article 75

Diplomatic and consular relations and the conclusion of treaties

The severance or absence of diplomatic or consular relations between
two or more States does not prevent the conclusion of treaties between
two or more of those States and one or more international organizations.
The conclusion of such a treaty does not in itself affect the situation

in regard to diplomatic or consular relations.

Article 76

Case of an aggressor State

The provisions of the present Convention are without prejudice to any
obligation in relation to a treaty between one or more States and one or
more international organizations which may arise for an aggressor State
in consequence of measures taken in conformity with the Charter of the

United Nations with reference to that State's aggression.

hitp://www.un.org/law/ilc/texts/trbtstat.htm

Page 59 of 73

&-o0(

11/21/2003



Treaties between States and International Organizations Page 60 of 73

o)

PART VII

DEPOSITARIES, NOTIFICATIONS, CORRECTIONS AND REGISTRATION
Article 77

Depositaries of treaties

1. The designation of the depositary of a treaty may be made by the
negotiating States and negotiating organizations or, as the case may be,
the negotiating organizations, either in the treaty itself or in some

other manner. The depositary may be one or more States, an international

organization or the chief administrative officer of the organization.

2. The functions of the depositary of a treaty are international in
character and the depositary is under an obligation to act impartially in
their performance. In particular, the fact that a treaty has not entered
into force between certain of the parties or that a difference has
appeared between a State or an international organization and a
depositary with regard to the performance of the latter's functions shall

not affect that obligation.
Article 78
Functions of depositaries

1. The functions of a depositary, unless otherwise provided in the
treaty or agreed by the contracting States and contracting organizations

or, as the case may be, by the contracting organizations, comprise in
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particular:

(a) keeping custody of the original text of the treaty and of any full

powers delivered to the depositary;

(b) preparing certified copies of the original text and preparing any
further text of the treaty in such additional languages as may be
required by the treaty and transmitting them to the parties and to the
States and international orgaizations entitled to become parties to the

treaty;

(c) receiving any signatures to the treaty and receiving and keeping
custody of any instruments, notifications and communications relating to

it;

(d) examining whether the signature or any instrument, notification or
communication relating to the treaty is in due and proper form and, if
need be, bringing the matter to the attention of the State or

international organization in question;

(e) informing the parties and the States and international
organizations entitled to become parties to the treaty of acts,

notifications and communications relating to the treaty;

(f) informing the States and international organizations entitled to
become parties to the treaty when the number of signatures or of
instruments of ratification, instruments relating to an act of formal

confirmation, or of instruments of acceptance, approval or accession
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required for the entry into force of the treaty has been received or

deposited;

(g) registering the treaty with the Secretariat of the United Nations;

(h) performing the functions specified in other provisions of the

present Convention.

2. In the event of any difference appearing between a State or an
international organization and the depositary as to the performance of
the latter's functions, the depositary shall bring the question to the

attention of:

(a) the signatory States and organizations and the contracting States

and contracting organizations; or

(b) where appropriate, the competent organ of the international

organization concerned.

Article 79

Notifications and communications

Except as the treaty or the present Convention otherwise provide, any
notification or communication to be made by any State or any

international organization under the present Convention shall:

() if there is no depositary, be transmitted direct to the States and
organizations for which it is intended, or if there is a depositary, to

the latter;
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(b) be considered as having been nude by the State or organization in
question only upon its receipt by the State or organization to which it
was transmitted or, as the case may be, upon its receipt by the

depositary;

(c) if transmitted to a depositary, be considered as received by the

State or organization for which it was intended only when the latter

State or organization has been informed by the depositary in accordance

with article 78, paragraph 1(e).

Article 80

Correction of errors in texts or in certified copies of treaties

1. Where, after the authentication of the text of a treaty, the

signatory States and international organizations and the contracting
States and contracting organizations are agreed that it contains an
error, the error shall, unless those States and organizations decide upon

some other means of correction, be corrected:

(a) by having the appropriate correction made in the text and causing

the correction to be initialled by duly authorized representatives;

(b) by executing or exchanging an instrument or instruments setting

out the correction which it has been agreed to make; or

(c) by executing a corrected text of the whole treaty by the same
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procedure as in the case of the original text.

2. Where the treaty is one for which there is a depositary, the latter

shall notify the signatory States and international organizations and the

contracting States and contracting organizations of the error and of the

proposal to correct it and shall specify an appropriate time-limit within

which objection to the proposed correction may be raised. If, on the

expiry of the time-limit:

(a) no objection has been raised, the depositary shall make and

initial the correction in the text and shall execute a procs-verbal of

the rectification of the text and communicate a copy of it to the parties
and to the States and organizations entitled to become parties to the

treaty;

(b) an objection has been raised, the depositary shall communicate the
objection to the signatory States and organizations and to the

contracting States and contracting organizations.

3. The rules in paragraphs 1 and 2 apply also where the text has been
authenticated in two or more languages and it appears that there is a
lack of concordance which the signatory States and international

organizations and the contracting States and contracting organizations

agree should be corrected.

4. The corrected text replaces the defective text ab initio, unless the

signatory States and international organizations and the contracting
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States and contracting organizations otherwise decide.

5. The correction of the text of a treaty that has been registered shall

be notified to the Secretariat of the United Nations.

6. Where an error is discovered in a certified copy of a treaty, the
depositary shall execute a procs-verbal specifying the rectification and
communicate a copy of it to the signatory States and international
organizations and to the contracting States and contracting

organizations.

Article 81

Registration and publication of treaties

1. Treaties shall, after their entry into force, be transmitted to the
Secretariat of the United Nations for registration or filing and

recording, as the case may be, and for publication.

2. The designation of a depositary shall constitute authorization for it

to perform the acts specified in the preceding paragraph.

PART VIII

FINAL PROVISIONS

Article 82

Signature
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The present Convention shall be open for signature until 31 December
1986 at the Federal Ministry for Foreign Affairs of the Republic of

Austria, and subsequently, until 30 June 1987, at United Nations

Headquarters, New York by:
(a) all States;
(b) Namibia, represented by the United Nations Council for Namibia;

(¢) international organizations invited to participate in the United
Nations Conference on the Law of Treaties between States and

International Organizations or between International Organizations.
Article 83
Ratification or act of formal confirmation

The present Convention is subject to ratification by States and by
Namibia, represented by the United Nations Council for Namibia, and to
acts of formal confirmation by international organizations. The
instruments of ratification and those relating to acts of formal
confirmation shall be deposited with the Secretary-General of the United

Nations.
Article 84
Accession

1. The present Convention shall remain open for accession by any State,

by Namibia, represented by the United Nations Council for Namibia, and by
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any international organization which has the capacity to conclude

treaties.

2. An instrument of accession of an international organization shall

contain a declaration that it has the capacity to conclude treaties.

3. The instruments of accession shall be deposited with the

Secretary-General of the United Nations.

Article 85

Entry into force

1. The present Convention shall enter into force on the thirtieth day
following the date of deposit of the thirty-fifth instrument of
ratification or accession by States or by Namibia, represented by the

United Nations Council for Namibia.

2. For each State or for Namibia, represented by the United Nations

Council for Namibia, ratifying or acceding to the Convention after the

condition specified in paragraph 1 has been fulfilled, the Convention
shall enter into force on the thirtieth day after deposit by such State

or by Namibia of its instrument of ratification or accession.

3. For each international organization depositing an instrument relating

to an act of formal confirmation or an instrument of accession, the
Convention shall enter into force on the thirtieth day after such

deposit, or at the date the Convention enters into force pursuant to
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paragraph 1, whichever is later.

Article 86

Authentic texts

The original of the present Convention, of which the Arabic, Chinese,
English, French, Russian and Spanish texts are equally authentic, shall

be deposited with the Secretary-General of the United Nations.

IN WITNESS WHEREOF the undersigned Plenipotentiaries, being duly
authorized by their respective Governments, and duly authorized
representatives of the United Nations Council for Namibia and of

international organizations have signed the present Convention.

DONE at VIENNA this twenty-first day of March one thousand nine

hundred and eighty-six.

ANNEX

ARBITRATION AND CONCILIATION PROCEDURES

ESTABLISHED IN APPLICATION OF ARTICLE 66

I. ESTABLISHMENT OF THE ARBITRAL TRIBUNAL

OR CONCILIATION COMMISSION

1. A list consisting of qualified jurists, from which the parties to a
dispute may choose the persons who are to constitute an arbitral tribunal

or, as the case may be, a conciliation commission, shall be drawn up and
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maintained by the Secretary-General of the United Nations. To this end,
every State which is a Member of the United Nations and every party to
the present Convention shall be invited to nominate two persons, and the
names of the persons so nominated shall constitute the list, a copy of
which shall be transmitted to the President of the International Court of
Justice. The term of office of a person on the list, including that of

any person nominated to fill a casual vacancy, shall be five years and
may be renewed. A person whose term expires shall continue to fulfil any
function for which he shall have been chosen under the following

paragraphs.

2. When notification has been made under article 66, paragraph 2,
sub-paragraph (f), or agreement on the procedure in the present Annex has
been reached under paragraph 3, the dispute shall be brought before an
arbitral tribunal. When a request has been made to the Secretary-General
under article 66, paragraph 4, the Secretary-General shall bring the
dispute before a conciliation commission. Both the arbitral tribunal and

the conciliation commission shall be constituted as follows:

The States, international organizations or, as the case may be, the
States and organizations which constitute one of the parties to the

dispute shall appoint by common consent:

(a) one arbitrator or, as the case may be, one conciliator, who may or

may not be chosen from the list referred to in paragraph 1; and

(b) one arbitrator or, as the case may be, one conciliator, who shall
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be chosen from among those included in the list and shall not be of the
nationality of any of the States or nominated by any of the organizations
which constitute that party to the dispute, provided that a dispute
between two international organizations is not considered by nationals of

one and the same State.

The States, international organizations or, as the case may be, the
States and organizations which constitute the other party to the dispute
shall appoint two arbitrators or, as the case may be, two conciliators,

in the same way. The four persons chosen by the parties shall be
appointed within sixty days following the date on which the other party
to the dispute receives notification under article 66, paragraph 2,
sub-paragraph (f), or on which the agreement on the procedure in the
present Annex under paragraph 3 is reached, or on which the

Secretary-General receives the request for conciliation.

The four persons so chosen shall, within sixty days following the
date of the last of their own appointments, appoint from the list a fifth

arbitrator or, as the case may be, conciliator, who shall be chairman.

If the appointment of the chairman, or any of the arbitrators or, as
the case may be, conciliators, has not been made within the period
prescribed above for such appointment, it shall be made by the

Secretary-General of the United Nations within sixty days following the

expiry of that period. The appointment of the chairman may be made by the

Secretary-General either from the list or from the membership of the
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International Law Commission. Any of the periods within which
appointments must be made may be extended by agreement between the
parties to the dispute. If the United Nations is a party or is included

in one of the parties to the dispute, the Secretary-General shall

transmit the above-mentioned request to the President of the
International Court of Justice, who shall perform the functions conferred

upon the Secretary-General under this sub-paragraph.

Any vacancy shall be filled in the manner prescribed for the initial

appointment.

The appointment of arbitrators or conciliators by an international
organization provided for in paragraphs 1 and 2 shall be governed by the

rules of that organization.

II. FUNCTIONING OF THE ARBITRAL TRIBUNAL

3. Unless the parties to the dispute otherwise agree, the Arbitral
Tribunal shall decide its own procedure, assuring to each party to the

dispute a full opportunity to be heard and to present its case.

4. The Arbitral Tribunal, with the consent of the parties to the
dispute, may invite any interested State or international organization to

submit to it its views orally or in writing.

5. Decisions of the Arbitral Tribunal shall be adopted by a majority
vote of the members. In the event of an equality of votes, the vote of

the Chairman shall be decisive.
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6. When one of the parties to the dispute does not appear before the
Tribunal or fails to defend its case, the other party may request the

Tribunal to continue the proceedings and to make its award. Before making
its award, the Tribunal must satisfy itself not only that it has

jurisdiction over the dispute but also that the claim is well founded in

fact and law.

7. The award of the Arbitral Tribunal shall be confined to the
subject-matter of the dispute and state the reasons on which it is based.
Any member of the Tribunal may attach a separate or dissenting opinion to

the award.

8. The award shall be final and without appeal. It shall be complied

with by all parties to the dispute.

9. The Secretary-General shall provide the Tribunal with such assistance
and facilities as it may require. The expenses of the Tribunal shall be

borne by the United Nations.

III. FUNCTIONING OF THE CONCILIATION COMMISSION

10. The Conciliation Commission shall decide its own procedure. The
Commission, with the consent of the parties to the dispute, may invite
any party to the treaty to submit to it its views orally or in writing.
Decisions and recommendations of the Commission shall be made bya

majority vote of the five members.
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11. The Commission may draw the attention of the parties to the dispute

to any measures which might facilitate an amicable settlement.

12. The Commission shall hear the parties, examine the claims and
objections, and make proposals to the parties with a view to reaching an

amicable settlement of the dispute.

13. The Commission shall report within twelve months of its
constitution. Its report shall be deposited with the Secretary-General

and transmitted to the parties to the dispute. The report of the
Commission, including any conclusions stated therein regarding the facts
or questions of law, shall not be binding upon the parties and it shall
have no other character than that of recommendations submitted for the
consideration of the parties in order to facilitate an amicable

settlement of the dispute.

14. The Secretary-General shall provide the Commission with such
assistance and facilities as it may require. The expenses of the

Commission shall be borne by the United Nations.
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Entry into force

The treaty becomes international law after 40 countries have
ratified it.!

This is a common misconception. When a treaty has entered into force, it
is in force only for those states which have consented to be bound by it. A
treaty is therefore not like national legislation which, once in force, is in
force for all to whom it is directed. A treaty is much closer in character to a
contract. For the position of third states, see Chapter 14.

Fach of the states for which a treaty is in force is a ‘party’ (Article
2(1)(g)). Thereafter it should never be referred to by the — uninformative
and misleading — term ‘signatory’.’ But it must also be remembered that
when a state expresses its consent to be bound it does not necessarily mean
that the treaty will enter into force for it at that time: that will depend on
whether the treaty is already in force (for the states which have already
consented to be bound) or whether further consents are needed to bring it
into force. A state’s consent may of course have the effect of bringing the
treaty into force if it is the last one needed to do that.

However, this does not mean that a treaty will have no legal effects
before it enters into force. Certain of its provisions have to apply from the
moment it is adopted, such as those on authentication of the text, right to
participate, entry into force and depositary functions (Article 24(4)).

Express provisions

- Atreaty enters into force in such manner and on such date as provided for
in the treaty or as the negotiating states may agree (Article 24(1)). There

are various ways:

(1) Onadate specified in the treaty. The parties are free to specify a date later than
that of signature, or even for the treaty to operate retrospectively. Because of

! The Times, 26 June 1998, on the Landmines Convention. ? See p. 91 above.
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the difficulties in getting multilateral treaties ratified, it is unusual for them to

specify a date for entry into force. Inserting a specific date may serve a politi-
cal purpose by encouraging states — or, perhaps more to the point, their par-
liaments — to meet the deadline. Such a provision is therefore usually subject
to a proviso. Article 16 of the Montreal Protocol on Substances that Deplete
the Ozone Layer 1987 provided that it would enter into force on 1 January
1989, but only if by then it had been ratified by eleven states or regional eco-
nomic integration organisations, and certain other conditions had been
satisfied.’

(2) On signature only by all the negotiating states. This is common for bilateral
treaties which do not have to be approved by parliaments (see Appendix B),
and is sometimes found in treaties between a few states (plurilateral treaties)
even when the subject is of major importance, such as the Dayton Agreement
1995* or the London Agreement 1945, which established the Nuremberg
Tribunal.’

(3) On ratification by both (or all) signatory states. If a multilateral treaty
requires ratification by all the negotiating states, entry into force may be
expressed to be on, or at a specific time after, the deposit of the last instrument
of ratification. Article 45(1) of the Europol Convention 1995 provides that:

This Convention shall enter into force on the first day of the month fol-
lowing the expiry of a three-month period after the notification [that it
has completed its constitutional requirements] by the Member State
which, being a member of the European Union on the date of adoption by

the Council of the Act drawing up this Convention, is the last to fulfill that
formality.®

This apparently elaborate formula is essential. First, it ensures that the treaty
cannot enter into force until all EU Member States have consented to be
bound. Secondly, it has the effect of excluding from that calculation any new
Member States. Since the treaty gives them the right to accede at any time,
without the emphasised words the entry into force of the treaty could be
delayed for many vears if new states join the EU before all the Member States
at the time of the adoption of the treaty have consented to be bound. Thirdly,
without the special formula, the treaty might not enter into force at all if not
all new Member States were to accede, Some non-EU treaties fall into this

7 . . - .
trap.” The alternative is for the treaty to prohibit accessions by new Member

» P- 1550. See also the Maastricht Treaty 1992, Title VII,
. * ILM (1996), p. 75. See p. 79 above.

¢ (UK) Buropean Communities Series No. 13 (1995), Cm 3050.

CtL Article 4 of Protocol No. 11 to the European Convention on Human Rights (ILM (1994), p.
960). Similar problems can occur with amendments: see p- 218 below.
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States until the treaty is in force, or not to count their accession for the

n 1o

liti- 7 purpose of entry into force. But the former may not be feasible politically.
par- (4) Conditional on the signature (or, more usually, ratification) of certain states
Hject specified by number, name or category. The Nuclear Non-Proliferation Treaty
plete 1968 provided for entry into force after ratification by forty signatory states,
uary including ratification by the three depositary states, the Soviet Union, the
eco- United Kingdom and the United States.! The entry into force of the 1984

been i Protocol to the Convention on Long-Range Transboundary Air Pollution
(EMEP) required ratification by nineteen states and organisations within the

ateral geographical scope of the Protocol which, being Europe, meant that the
ix B), instruments deposited by Canada and the United States before the entry into
aties) force of the Protocol did not count for that purpose.9 The Comprehensive
>ment Nuclear-Test-Ban Treaty 1996 cannot enter into force until the forty-four
nberg states named in Annex 2 to the Treaty have ratified."
(5) On signature (or, more usually, ratification) by a minimum number of the
treaty negotiating states (see, for example, Article 84(1) of the Vienna Convention
1ay be itself). The minimum number for a multilateral treaty is two. The four g
ament Geneva Conventions of 1949, their Additional Protocols of 1977, and other -
that: : treaties on international humanitarian law, require only two ratifications to
enter into force. In those cases, although the treaty will at first bind only the
fol‘- wo states, this reflects the nature of such treaties, the purpose of which is to
;at & protect military personnel of the partiesto a conflict and civilians. A humani-
ate tarian law treaty therefore creates, in effect, a network of ‘bilateral treaties’
m by - | between the parties. But for most multilateral treaties the number for entry
that > ' into force is larger, often much more than the thirty-five needed to bring the
Vienna Convention into force. The UN Convention on the Law of the Sea
e trea 1982 (UNCLOS) needed sixty ratifications, as does the Statute of the
dtob International Criminal Court 1998.2 A large number is usually chosen to
any ne ensure that the treaty receives a broad measure of acceptance before it enters
ay tim into force. This will be important if it requires parties to make significant
-ould” financial contributions to a new international organisation. In the case of
er Stati B UNCLOS, this aim was not realised because the industrialised states did not
Thirdk : ratify until after entry into force, and then only after UNCLOS had been ;
all effectively amended by the 1994 Implementation Acorreernmt.13 The 1984 ’
into TS :
Mem - : ¥ 729 UNTS 161 (No. 10485); ILM (1968), p. 809; UKTS (1970) 88; TIAS 6839. For the reason
' why there are three depositaries, see p. 263 below. o
2, Title 8 * ILM (1988), p. 701; UKTS (1988) 75: see Article 10(1)(a). See also Article 6 of the UNCLOS o

. Implementation Agreement 1994 (ILM (1994), p. 1313; UKTS (1999) 82. \
‘ . ILM (1996), p. 1443. They include India, Pakistan and the United States. i
A(19 e . 75 UNTS '3 (No. 17512); ILM (1977), p. 1391; UKTS (1999) 29 and 30.

: ILM (1998), p. 1002. 13 TLM (1994), p. 1313; UKTS (1999) 82. See pp. 90-1 above.
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Protocol amending the Chicago Convention required 102 ratifications, and,
not surprisingly, did not enter into force unti] 1998." Certain treaties to which
international organisations are parties, in particular regional economic Inte-
gration organisations, such as the European Community, provide that, in
addition to its Member States, the organisation can become a party in its owp
right, except that its instrument of ratification shall not be counted in addji-
tion to those deposited by its Member States. s
(6) Asin4 or5 above, but the minimum number of states or Organisations must
also fulfil other conditions. These are often financial or economic, and
designed to ensure that the treaty does not enter into force untjl the states
which have a significant interest in the subject matter have ratified 0T, as in the
case of commodity agreements, there 1s a balance between producing and
consuming states. Article 10(1)(b) of the EMEP (see (4) above) imposed a
further condition for entry into force: that the aggregate of the UN assessment
rates for the European states which ratify had to exceed 40 per cent. The
Montreal Protocol on Substances that Deplete the Ozone Layer 1987 had a
similar provision, entry into force being dependent on eleven ratifications
Tepresenting at least two-thirds of the 1986 estimated global consumption of
the controlled substances [i.e., CECs]’. " Since the Protocol did not define
‘estimated global consumption’, the UN Secretarv-General, as depositary,
notified the entry into force of the Protocol only after having obtained
confirmation, in the form of data provided by the states concerned, that the
necessary conditions for entry into force had been met.V

(7) Onthe exchange of instruments of ratification (bilateral treaty).

(8) On notification by each signatory state to the other (or others) of the comple-
tion of its constitutional requirements. This formula can be used even if the
other state (or some of the other states) does not have to satisfy any such
requirements, in which case the notification would be a mere formality. The
notification is usually by third-person diplomatic note, Again, this is more
common for bilateral treaties or multilateral treaties which are between onlya
few states.

(9) In the case of a treaty constituted by an exchange of notes, on the date of the
reply note, though a further stage (such asin 8 above) is frequently added.

" ILM (1984), p. 705.

5 See Article 305(1)(f) of, and Article 8 of Annex IX to, UNCLOS (ILM (1982), p. 1261; UKTS
(1999) 81; and Article X1(2) of the FAQ Compliance Agreement 1993 (ILM (1994), p. 968).
Nor can the Oorganisation and its member states usually have more votes in 4
total votes of the member states (see P 55, note 39, above).
1522 UNTS 3 (No. 26369): ILM (1987), p. 1550; UKTS (1990)
" Seealso Article 15 of the Bribery Convention 1997 (ILM (1998
UN Depositary Practice, paras. 226-37.

ggregate than the

o

19. The deadline was met.
), p.1). See further examples in

isposal 0

ssurances
installatio

In the cas
entry intc
Jowing th
bring the
Conventi
is from tt
itary tim
force. In
impleme
enact it)
One:
period it
time rul
the trea
itwill

1 ILM (1
1999. S
20 UKTS



1S, and,
y which
ic inte-
‘hat, 1n
its own
n addi-

1s must
1c, and
e states
1s 10 the
ing and
posed a
2ssment
nt. The
7 had a
1cations
ption of
t define
»ositary,

ENTRY INTO FORCE 13

N

(10) Asin 9above, buton a date earlier or later than that of the reply note.

(11) Onadate to be agreed. The 1998 Netherlands—United Kingdom Agreement
on a Scottish Trial in the Netherlands (for those accused of the Lockerbie
bombing) provides that it shall enter force on a date to be agreed.”

No provision or agreement on entry into force

If the treaty has no express provision on entry into force, and there is no
agreement about it between the negotiating states, the treaty will enter
into force as soon as all those states have consented to be bound (Article
24(2)). The Irag—United Nations Memorandum of Understanding 1998
(actually a treaty) had no provision for ratification or entry into
force.” The agreement may be implicit. No provisions were needed in
the 1995 treaty between Norway and the United Kingdom concerning the
disposal of the ‘Brent Spar’ offshore installation since it contains only
assurances by the United Kingdom about the eventual disposal of the
installation.” '

Date of entry into force

In the case of multilateral treaties it is usual to provide that the date of
entry into force will be a specified number of days, weeks or months fol-
lowing the deposit of the last instrument of ratification which is needed to
bring the treaty into force (see, for example, Article 84(1) of the Vienna
Convention itself). The period may be of any length, but the normal range
is from thirty days to twelve months. This breathing space gives the depos-
itary time to notify the contracting states of the forthcoming entry into
force. In addition, contracting states may need time to bring into effect
implementing legislation which they have previously enacted (or even to
enact it). It also allows time for other necessary preparations.

One must be careful in calculating the date of entry into force. If the
period is thirty days following deposit of the last necessary instrument, the

time runs from the day after the date of deposit. If that date is 14 January
the treaty will enter into force on 13 February. If the period is one month,
it will run from the date of deposit. If that is 14 January, the treaty will

LM (1999), p. 926; UKTS (1999)) 43; UN Doc. §/1995/795. It entered into force on 8 January
1999. See also p. 148 below. ¥ ILM (1998}, p. 501.
" UKTS (1995) 65. For the 1998 Brent Spar Treaty, see UKTS (1998) 46.
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Invalidity

a matter upon which there exists abundant literary authority, a little
diplomatic authority, and almost no judicial authority.’

Not much has changed since McNair made this dispiriting observation,
except that the Convention has nine main articles on invalidity of treaties
» (Articles 46—53 and 64). Ithas to be said, however, that the subject is not of
the slightest importance in the day-to-day work of a foreign ministry.
‘% The author does not recall during more than thirty years of practice a
single serious suggestion that an existing treaty might be invalid. The

[nternational Law Commission was well aware that invalidity was a rarity,
there being a natural presumption thata treaty is valid and its continuance
in force being the normal state of things. Nevertheless, learned works con- i
tinue to devote considerable space to the topic, which has a certain fascina-
tion for lawyers.! What follows is a short account, in which we can step

back in time a little.

Violation of internal law on competence to conclude treaties

The overriding need for certainty in treaty relations is clearly reflected in
the wording of Article 46, which provides that:

(1) A State may not invoke the fact that its consent to be bound by a treaty

has been expressed in violation of a provision of its internal law regard-

| ing competence to conclude treaties as invalidating its consent unless

3 that violation was manifest and concerned a rule of its internal law of
fundamental importance.

(2) A violation is manifest if it would be objectively evident to any State

conducting itself in the matter in accordance with normal practice and

in good faith.

I McNair, p. 207, or duress. 2 Sinclair, pp. 159-81 and 203-26, contains a thorough account.

252
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The provision is expressed in negative form (‘may not invoke . . . unless’)
to emphasise the exceptional character of the cases in which this ground
— might be invoked. There are a number of procedures in treaty-making,
such as ratification, which have been specifically designed to enable a state
to reflect fully before deciding whether or not to become a party, and to *
comply with any constitutional requirements. States are entitled to regard

other states as having acted in good faith when its representatives express
their consent to be bound.

Although not directly relevant, the judgment of the European Court of
Justice in France v. Commission’® is instructive. The Court held that the
European Community (EC) had concluded a treaty with the United States

on, in contravention of internal EC rules governing the competence of various
aes EC organs to conclude treaties. However, the Court did not claim that the
tof treaty was not binding on the EC in international law. Given the complex-
(ry. ity of EC internal rules,! if the EC enters into a treaty in breach of those
ea rules any internal irregularity is most unlikely to be manifest. It is there-
Che fore unlikely that the EC could invoke any rule of customary international ‘
ity, law which might be reflected in Article 46, or rather the equivalent article ‘
nce in the 1986 Convention.’ |
on- If a state seeks to invoke constitutional defects after the treaty has
na- entered into force and after the state has been carrying it out, it will be
itep estopped®(i.e., prevented) from asserting the invalidity of its consent to be
bound.

Article 46 must be distinguished from Article 27, which provides that a
party may not invoke the provisions of its internal law as justification for

its failure to perform a treaty.’ That rule applies unless the treaty has been
iin held to be invalid.

y _ Violation of specific restrictions on authority to express consent b

An omission by the representative of a state to observe a specific (internal) i
of '- restriction on his authority to express the consent of his state to be bound
may not be invoked as invalidating that consent unless the restriction was v,

> [1994) ECRV-3641.  * See pp. 55-6 above.
; * The ECis not party to the 1986 Convention, but the European Court of Justice has held that the
'7 rules in the 1969 Convention apply to the EC to the extent that they reflect rules of customary
International law: Racke (Case C-162/96; ILM (1998), p. 1128) AJIL (1999) 205-9.
ount. ‘ § Seep. 45 above. 7 See p. 144 above.
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Qo))

INTERNATIONAL COURT OF JUSTICE

YEAR 1997
1997
25 September
General List
No. 92
25 September 1997

CASE CONCERNING THE GABCIKOVO-NAGYMAROS PROJECT

(HUNGARY/SLOVAKIA)

Treaty of 16 September 1977 concerning the construction and operation of the Gabcikovo-Nagymaros
System of Locks — "Related instruments".

Suspension and abandonment by Hungary, in 1989, of works on the Project — Applicability of the
Vienna Convention of 1969 on the Law of Treaties — Law of treaties and law of State responsibility —
State of necessity as a ground for precluding the wrongfulness of an act — "Essential interest” of the
State committing the act — Environment — "Grave and imminent peril” — Act having to constitute the
"only means" of safeguarding the interest threatened — State having "contributed to the occurrence of
the state of necessity".

Czechoslovakia's proceeding, in November 1991, to "Variant C" and putting into operation, from
October 1992, this Variant — Arguments drawn from a proposed principle of approximate application
— Respect for the limits of the Treaty — Right to an equitable and reasonable share of the resources of
an international watercourse — Commission of a wrongful act and prior conduct of a preparatory
character — Obligation to mitigate damages — Principle concerning only the calculation of damages
— Countermeasures — Response to an internationally wrongful act — Proportionality — Assumption of
unilateral control of a shared resource.

Notification by Hungary, on 19 May 1992, of the termination of the 1977 Treaty and related instruments
— Legal effects — Matter falling within the law of treaties — Articles 60 to 62 of the Vienna Convention
on the Law of Treaties — Customary law — Impossibility of performance — Permanent disappearance
or destruction of an "object" indispensable for execution — Impossibility of performance resulting from
the breach, by the party invoking it, of an obligation under the Treaty — Fundamental change of
circumstances — Essential basis of the consent of the parties — Extent of obligations still to be
performed — Stability of treaty relations — Material breach of the Treaty — Date on which the breach
occurred and date of notification of termination — Victim of a breach having itself committed a prior
breach of the Treaty — Emergence of new norms of environmental law — Sustainable development —
Treaty provisions permitting the parties, by mutual consent, to take account of those norms —
Repudiation of the Treaty — Reciprocal non-compliance — Integrity of the rule pacta sunt servanda —
Treaty remaining in force until terminated by mutual consent.

Legal consequences of the Judgment of the Court — Dissolution of Czechoslovakia — Article 12 of the
Vienna Convention of 1978 on Succession of States in respect of Treaties — Customary law —

hitp://www.icj-cij.org/icjwww/idocket/ihs/ihsjudgement/ihs_ijudgment_970925 html 11/21/2003
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Succession of States without effect on a treaty creating rights and obligations "attaching" to the territory
— Irregular state of affairs as a result of failure of both Parties to comply with their treaty obligations
— Ex injuria jus non oritur — Objectives of the Treaty — Obligations overtaken by events — Positions
adopted by the parties after conclusion of the Treaty — Good faith negotiations — Effects of the Project
on the environment — Agreed solution to be found by the Parties — Joint régime — Reparation for acts
committed by both Parties — Co-operation in the use of shared water resources — Damages —
Succession in respect of rights and obligations relating to the Project — Intersecting wrongs —
Settlement of accounts for the construction of the works.

JUDGMENT
Present: President SCHWEBEL; Vice-President WEERAMANTRY ; Judges ODA, BEDJAOUI,
GUILLAUME, RANJEVA, HERCZEGH, SHI, FLEISCHHAUER, KOROMA, VERESHCHETIN,
PARRA-ARANGUREN, KOOIJIMANS, REZEK; Judge ad hoc SKUBISZEWSKI; Registrar
VALENCIA-OSPINA.
In the case concerning the Gabcikovo-Nagymaros Project,
between
the Republic of Hungary,

represented by

H. E. Mr. Gyorgy Szénasi, Ambassador, Head of the International Law Department,
Ministry of Foreign Affairs,

as Agent and Counsel;
H. E. Mr. Dénes Tomaj, Ambassador of the Republic of Hungary to the Netherlands,
as Co-Agent;
Mr. James Crawford, Whewell Professor of International Law, University of Cambridge,

Mr. Pierre-Marie Dupuy, Professor at the University Panthéon-Assas (Paris II) and Director
of the Institut des hautes études internationales of Paris,

Mr. Alexandre Kiss, Director of Research, Centre national de la recherche scientifique
(ret.),

Mr. Laszlo Valki, Professor of International Law, E6tvds Lorand University, Budapest,

Mr. Boldizsar Nagy, Associate Professor of International Law, Eétvés Lorand University,
Budapest,

Mr. Philippe Sands, Reader in International Law, University of London, School of Oriental
and African Studies, and Global Professor of Law, New York University,

http://www.icj-cij.org/icjwww/idocket/ihs/ihsjudgement/ihs_ijudgment 970925.html 11/21/2003
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Ms Katherine Gorove, consulting Attorney,
as Counsel and Advocates;
Dr. Howard Wheater, Professor of Hydrology, Imperial College, London,

Dr. Gébor Vida, Professor of Biology, E6tvés Lorand University, Budapest, Member of the
Hungarian Academy of Sciences,

Dr. Roland Carbiener, Professor emeritus of the University of Strasbourg,
Dr. Klaus Kern, consulting Engineer, Karlsruhe,
as Advocates;
Mr. Edward Helgeson,
Mr. Stuart Oldham,
Mr. Péter Molnar
as Advisers;
Dr. Gyérgy Kovacs,
Mr. Timothy Walsh,
Mr. Zoltan Kovacs
as Technical Advisers;
Dr. Attila Nyikos,
as Assistant;
Mr. Axel Gosseries, LLM.,
as Translator;
Ms Eva Kocsis,
Ms Katinka Tompa,

as Secretaries,

and

http://www.icj-cij .org/icjWww/idocket/ihs/ihsjudgement/ihs_ij udgment_970925.html] 11/21/2003
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the Slovak Republic, 3-@3 0
represented by
H. E. Dr. Peter Tomka, Ambassador, Legal Adviser of the Ministry of Foreign Affairs,
as Agent;
Dr. Vaclav Mikulka, Member of the International Law Commission,
as Co-Agent, Counsel and Advocate;
Mr. Derek W. Bowett, C.B.E., Q.C., F.B.A., Whewell Professor emeritus of International
Law at the University of Cambridge, Former Member of the International Law
Commission,
as Counsel,
Mr. Stephen C. McCaffrey, Professor of International Law at the University of the Pacific,
McGeorge School of Law, Sacramento, United States of America, Former Member of the

International Law Commission,

Mr. Alain Pellet, Professor at the University of Paris X-Nanterre and at the Institute of
Political Studies, Paris, Member of the International Law Commission,

Mr. Walter D. Sohier, Member of the Bar of the State of New York and of the District of
Columbia,

Sir Arthur Watts, K.C.M.G., Q.C., Barrister, Member of the Bar of England and Wales,

Mr. Samuel S. Wordsworth, avocat a la Cour d'appel de Paris, Solicitor of the Supreme
Court of England and Wales, Frere Cholmeley, Paris,

as Counsel and Advocates;

Mr. Igor Mucha, Professor of Hydrogeology and Former Head of the Groundwater
Department at the Faculty of Natural Sciences of Comenius University in Bratislava,

Mr. Karra Venkateswara Rao, Director of Water Resources Engineering, Department of
Civil Engineering, City University, London,

Mr. Jens Christian Refsgaard, Head of Research and Development, Danish Hydraulic
Institute,

as Counsel and Experts;
Dr. Cecilia Kandraéova, Director of Department, Ministry of Foreign Affairs,

Mr. Ludik Krajhanzl, Attorney at Law, Vyroubal Krajhanzl Skécel and Partners, Prague,

http://www.icj-cij.org/icijwww/idocket/ihs/ihsjudgement/ihs_ijudgment_970925.html 11/21/2003
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Mr. Miroslav Liska, Head of the Division for Public Relations and Expertise, Water
Resources Development State Enterprise, Bratislava,

Dr. Peter Vr$ansky, Minister-Counsellor, Chargé d'affaires a.i., of the Embassy of the
Slovak Republic, The Hague,

as Counsellors;
Miss Anouche Beaudouin, allocataire de recherche at the University of Paris X-Nanterre,
Ms Cheryl Dunn, Frere Cholmeley, Paris,
Ms Nikoleta Glindova, attachée, Ministry of Foreign Affairs,
Mr. Drahoslav Stefanek, attaché, Ministry of Foreign Affairs,
as Legal Assistants,
THE COURT
composed as above,
after deliberation,
delivers the following Judgment:
1. By a letter dated 2 July 1993, filed in the Registry of the Court on the same day, the Ambassador of
the Republic of Hungary (hereinafter called "Hungary") to the Netherlands and the Chargé d'affaires ad
interim of the Slovak Republic (hereinafter called "Slovakia") to the Netherlands jointly notified to the
Court a Special Agreement in English that had been signed at Brussels on 7 April 1993 and had entered
into force on 28 June 1993, on the date of the exchange of instruments of ratification.
2. The text of the Special Agreement reads as follows:
"The Republic of Hungary and the Slovak Republic,
Considering that differences have arisen between the Czech and Slovak Federal Republic
and the Republic of Hungary regarding the implementation and the termination of the
Treaty on the Construction and Operation of the Gabcikovo-Nagymaros Barrage System
signed in Budapest on 16 September 1977 and related instruments (hereinafter referred to as
"the Treaty"), and on the construction and operation of the "provisional solution";
Bearing in mind that the Slovak Republic is one of the two successor States of the Czech
and Slovak Federal Republic and the sole successor State in respect of rights and

obligations relating to the Gabcikovo-Nagymaros Project;

Recognizing that the Parties concerned have been unable to settle these differences by
negotiations;

Having in mind that both the Czechoslovak and Hungarian delegations expressed their

http://www.icj-cij.org/icjwww/idocket/ihs/ihsjudgement/ihs_ijudgment 970925.html 11/21/2003
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commitment to submit the differences connected with the Gabcikovo-Nagymaros Project in
all its aspects to binding international arbitration or to the International Court of Justice;

Desiring that these differences should be settled by the International Court of Justice;

Recalling their commitment to apply, pending the Judgment of the International Court of
Justice, such a temporary water management régime of the Danube as shall be agreed
between the Parties;

Desiring further to define the issues to be submitted to the International Court of Justice,

Have agreed as follows:
Article 1

The Parties submit the questions contained in Article 2 to the International Court of Justice
pursuant to Article 40, paragraph 1, of the Statute of the Court.

Article 2

(1) The Court is requested to decide on the basis of the Treaty and rules and principles of
general international law, as well as such other treaties as the Court may find applicable,

(a) whether the Republic of Hungary was entitled to suspend and subsequently
abandon, in 1989, the works on the Nagymaros Project and on the part of the
Gabcikovo Project for which the Treaty attributed responsibility to the
Republic of Hungary;

(b) whether the Czech and Slovak Federal Republic was entitled to proceed, in
November 1991, to the "provisional solution" and to put into operation from
October 1992 this system, described in the Report of the Working Group of
Independent Experts of the Commission of the European Communities, the
Republic of Hungary and the Czech and Slovak Federal Republic dated 23
November 1992 (damming up of the Danube at river kilometre 1851.7 on
Czechoslovak territory and resulting consequences on water and navigation
course);

(c) what are the legal effects of the notification, on 19 May 1992, of the
termination of the Treaty by the Republic of Hungary.

(2) The Court is also requested to determine the legal consequences, including the rights
and obligations for the Parties, arising from its Judgment on the questions in paragraph 1 of
this Article.

Article 3

(1) All questions of procedure and evidence shall be regulated in accordance with the
provisions of the Statute and the Rules of Court.

(2) However, the Parties request the Court to order that the written proceedings should

11/21/2003
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consist of:

(a) a Memorial presented by each of the Parties not later than ten months after
the date of notification of this Special Agreement to the Registrar of the
International Court of Justice;

(b) a Counter-Memorial presented by each of the Parties not later than seven
months after the date on which each has received the certified copy of the
Memorial of the other Party;

(c) a Reply presented by each of the Parties within such time-limits as the Court
may order.

(d) The Court may request additional written pleadings by the Parties if it so
determines.

(3) The above-mentioned parts of the written proceedings and their annexes presented to the
Registrar will not be transmitted to the other Party until the Registrar has received the
corresponding part of the proceedings from the said Party.

Article 4

(1) The Parties agree that, pending the final Judgment of the Court, they will establish and
implement a temporary water management régime for the Danube.

(2) They further agree that, in the period before such a régime is established or
implemented, if either Party believes its rights are endangered by the conduct of the other, it
may request immediate consultation and reference, if necessary, to experts, including the
Commission of the European Communities, with a view to protecting those rights; and that
protection shall not be sought through a request to the Court under Article 41 of the Statute.

(3) This commitment is accepted by both Parties as fundamental to the conclusion and
continuing validity of the Special Agreement.

Article 5

(1) The Parties shall accept the Judgment of the Court as final and binding upon them and
shall execute it in its entirety and in good faith.

(2) Immediately after the transmission of the Judgment the Parties shall enter into
negotiations on the modalities for its execution.

(3) If they are unable to reach agreement within six months, either Party may request the
Court to render an additional Judgment to determine the modalities for executing its
Judgment.

Article 6

(1) The present Special Agreement shall be subject to ratification.
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(2) The instruments of ratification shall be exchanged as soon as possible in Brussels.

(3) The present Special Agreement shall enter into force on the date of exchange of
instruments of ratification. Thereafter it will be notified Jointly to the Registrar of the Court.

In witness whereof the undersigned being duly authorized thereto, have signed the present
Special Agreement and have affixed thereto their seals."

3. Pursuant to Article 40, paragraph 3, of the Statute and Article 42 of the Rules of Court, copies of the
notification and of the Special Agreement were transmitted by the Registrar to the Secretary-General of
the United Nations, Members of the United Nations and other States entitled to appear before the Court.

4. Since the Court included upon the Bench no judge of Slovak nationality, Slovakia exercised its right
under Article 31, paragraph 2, of the Statute to choose a judge ad hoc to sit in the case: it chose Mr.
Krzysztof Jan Skubiszewski.

5. By an Order dated 14 July 1993, the Court fixed 2 May 1994 as the time-limit for the filing by each of
the Parties of a Memorial and 5 December 1994 for the filing by each of the Parties of a Counter-
Memorial, having regard to the provisions of Article 3, paragraph 2 (a) and (b), of the Special
Agreement. Those pleadings were duly filed within the prescribed time-limits.

6. By an Order dated 20 December 1994, the President of the Court, having heard the Agents of the
Parties, fixed 20 June 1995 as the time-limit for the filing of the Replies, having regard to the provisions
of Article 3, paragraph 2 (¢), of the Special Agreement. The Replies were duly filed within the time-
limit thus prescribed and, as the Court had not asked for the submission of additional pleadings, the case
was then ready for hearing.

7. By letters dated 27 January 1997, the Agent of Slovakia, referring to the provisions of Article 56,
paragraph 1, of the Rules of Court, expressed his Government's wish to produce two new documents; by
a letter dated 10 February 1997, the Agent of Hungary declared that his Government objected to their
production. On 26 February 1997, after having duly ascertained the views of the two Parties, the Court
decided, in accordance with Article 56, paragraph 2, of the Rules of Court, to authorize the production
of those documents under certain conditions of which the Parties were advised. Within the time-limit
fixed by the Court to that end, Hungary submitted comments on one of those documents under
paragraph 3 of that same Article. The Court authorized Slovakia to comment in turn upon those
observations, as it had expressed a wish to do s0; its comments were received within the time-limit
prescribed for that purpose.

8. Moreover, each of the Parties asked to be allowed to show a video cassette in the course of the oral
proceedings. The Court agreed to those requests, provided that the cassettes in question were exchanged
in advance between the Parties, through the intermediary of the Registry. That exchange was effected
accordingly.

9. In accordance with Article 53, paragraph 2, of the Rules of Court, the Court decided, after having
ascertained the views of the Parties, that copies of the pleadings and documents annexed would be made
available to the public as from the opening of the oral proceedings.

10. By a letter dated 16 June 1995, the Agent of Slovakia invited the Court to visit the locality to which

the case relates and there to exercise its functions with regard to the obtaining of evidence, in accordance
with Article 66 of the Rules of Court. For his part, the Agent of Hungary indicated, by a letter dated 28
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June 1995, that, if the Court should decide that a visit of that kind would be useful, his Government
would be pleased to co-operate in organizing it. By a letter dated 14 November 1995, the Agents of the
Parties jointly notified to the Court the text of a Protocol of Agreement, concluded in Budapest and New
York the same day, with a view to proposing to the Court the arrangements that might be made for such
a visit in situ; and, by a letter dated 3 February 1997, they jointly notified to it the text of Agreed
Minutes drawn up in Budapest and New York the same day, which supplemented the Protocol of
Agreement of 14 November 1995. By an Order dated 5 February 1997, the Court decided to accept the
invitation to exercise its functions with regard to the obtaining of evidence at a place to which the case
relates and, to that end, to adopt the arrangements proposed by the Parties. The Court visited the area
from 1 to 4 April 1997; it visited a number of locations along the Danube and took note of the technical
explanations given by the representatives who had been designated for the purpose by the Parties.

11. The Court held a first round of ten public hearings from 3 to 7 March and from 24 to 27 March
1997, and a second round of four public hearings on 10, 11, 14 and 15 April 1997, after having made the
visit in situ referred to in the previous paragraph. During those hearings, the Court heard the oral
arguments and replies of:

For Hungary : H. E. Mr. Szénasi,
Professor Valki,
Professor Kiss,
Professor Vida,
Professor Carbiener,
Professor Crawford,
Professor Nagy,

Dr. Kern,
Professor Wheater,
Ms Gorove,
Professor Dupuy,
Professor Sands.

For Slovakia : H.E. Dr. Tomka,
Dr. Mikulka,
Mr. Wordsworth,
Professor McCaffrey,
Professor Mucha,
Professor Pellet,
Mr. Refsgaard,
Sir Arthur Watts.

12. The Parties replied orally and in writing to various questions put by Members of the Court.
Referring to the provisions of Article 72 of the Rules of Court, each of the Parties submitted to the Court
its comments upon the replies given by the other Party to some of those questions.

*

13. In the course of the written proceedings, the following submissions were presented by the Parties:
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On behalf of Hungary,
in the Memorial, the Counter-Memorial and the Reply (mutatis mutandis identical texts):

"On the basis of the evidence and legal argument presented in the Memorial, Counter-
Memorial and this Reply, the Republic of Hungary

Requests the Court to adjudge and declare

First, that the Republic of Hungary was entitled to suspend and subsequently abandon the
works on the Nagymaros Project and on the part of the Gabcikovo Project for which the
Treaty attributed responsibility to the Republic of Hungary;

Second, that the Czech and Slovak Federal Republic was not entitled to proceed to the
'provisional solution' (damming up of the Danube at river kilometres 1,851.7 on
Czechoslovak territory and resulting consequences on water and navigation course);

Third, that by its Declaration of 19 May 1992, Hungary validly terminated the Treaty on the

Construction and Operation of the Gabcikovo-Nagymaros Barrage System of 16 September
1977;

Requests the Court to adjudge and declare further

that the legal consequences of these findings and of the evidence and the arguments
presented to the Court are as follows:

(1) that the Treaty of 16 September 1977 has never been in force between the Republic of
Hungary and the Slovak Republic,

(2) that the Slovak Republic bears responsibility to the Republic of Hungary for maintaining
in operation the 'provisional solution' referred to above;

(3) that the Slovak Republic is internationally responsible for the damage and loss suffered
by the Republic of Hungary and by its nationals as a result of the 'provisional solution’;

(4) that the Slovak Republic is under an obligation to make reparation in respect of such
damage and loss, the amount of such reparation, if it cannot be agreed by the Parties within
six months of the date of the Judgment of the Court, to be determined by the Court;

(3) that the Slovak Republic is under the following obligations:

(a) to return the waters of the Danube to their course along the international frontier
between the Republic of Hungary and the Slovak Republic, that is to say the main navigable
channel as defined by applicable treaties;

(b) to restore the Danube to the situation it was in prior to the putting into effect of the
provisional solution; and
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(c) to provide appropriate guarantees against the repetition of the damage and loss suffered
by the Republic of Hungary and by its nationals."”

On behalf of Slovakia:
in the Memorial, the Counter-Memorial and the Reply (mutatis mutandis identical texts):

"On the basis of the evidence and legal arguments presented in the Slovak Memorial,
Counter-Memorial and in this Reply, and reserving the right to supplement or amend its
claims in the light of further written pleadings, the Slovak Republic

Requests the Court to adjudge and declare:

1. That the Treaty between Czechoslovakia and Hungary of 16 September 1977 concerning
the construction and operation of the Gabcikovo/Nagymaros System of Locks, and related
instruments, and to which the Slovak Republic is the acknowledged successor, is a treaty in
force and has been so from the date of its conclusion; and that the notification of
termination by the Republic of Hungary on 19 May 1992 was without legal effect.

2. That the Republic of Hungary was not entitled to suspend and subsequently abandon the
works on the Nagymaros Project and on that part of the Gabcikovo Project for which the
1977 Treaty attributed responsibility to the Republic of Hungary.

3. That the act of proceeding with and putting into operation Variant C, the ‘provisional
solution’, was lawful.

4. That the Republic of Hungary must therefore cease forthwith all conduct which impedes
the full and bona fide implementation of the 1977 Treaty and must take all necessary steps
to fulfil its own obligations under the Treaty without further delay in order to restore
compliance with the Treaty.

5. That, in consequence of its breaches of the 1977 Treaty, the Republic of Hungary is liable
to pay, and the Slovak Republic is entitled to receive, full compensation for the loss and
damage caused to the Slovak Republic by those breaches, plus interest and loss of profits, in
the amounts to be determined by the Court in a subsequent phase of the proceedings in this
case.”

14. In the oral proceedings, the following submissions were presented by the Parties

On behalf of Hungary,

at the hearing of 11 April 1997:

The submissions read at the hearing were mutatis mutandis identical to those presented by Hungary
during the written proceedings.

On behalf of Slovakia:

at the hearing of 15 April 1997:
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"On the basis of the evidence and legal arguments presented in its written and oral
pleadings, the Slovak Republic,

Requests the Court to adjudge and declare:

1. That the Treaty, as defined in the first paragraph of the Preamble to the Compromis
between the Parties, dated 7 April 1993, concerning the construction and operation of the
Gabcikovo/Nagymaros System of Locks and related instruments, concluded between
Hungary and Czechoslovakia and with regard to which the Slovak Republic is the successor
State, has never ceased to be in force and so remains, and that the notification of 19 May
1992 of purported termination of the Treaty by the Republic of Hungary was without legal

effect;

2. That the Republic of Hungary was not entitled to suspend and subsequently abandon the
works on the Nagymaros Project and on that part of the Gabcikovo Project for which the
1977 Treaty attributes responsibility to the Republic of Hungary;

3. That the Czech and Slovak Federal Republic was entitled, in November 1991, to proceed
with the ‘provisional solution’ and to put this system into operation from October 1992; and
that the Slovak Republic was, and remains, entitled to continue the operation of this system;

4. That the Republic of Hungary shall therefore cease forthwith all conduct which impedes
the bona fide implementation of the 1977 Treaty and shall take all necessary steps to Sfulfil
its own obligations under the Treaty without further delay in order to restore compliance
with the Treaty, subject to any amendments which may be agreed between the Parties;

5. That the Republic of Hungary shall give appropriate guarantees that it will not impede
the performance of the Treaty, and the continued operation of the system;

6. That, in consequence of its breaches of the 1977 Treaty, the Republic of Hungary shall,

in addition to immediately resuming performance of its Treaty obligations, pay to the
Slovak Republic full compensation for the loss and damage, including loss of profits, caused
by those breaches together with interest thereon;

7. That the Parties shall immediately begin negotiations with a view, in particular, to
adopting a new timetable and appropriate measures for the implementation of the Treaty by
both Parties, and to fixing the amount of compensation due by the Republic of Hungary to
the Slovak Republic; and that, if the Parties are unable to reach an agreement within six
months, either one of them may request the Court to render an additional Judgment to
determine the modalities for executing its Judgment."

*k

15. The present case arose out of the signature, on 16 September 1977, by the Hungarian People's
Republic and the Czechoslovak People's Republic, of a treaty "concerning the construction and
operation of the Gabcikovo-Nagymaros System of Locks" (hereinafier called the "1977 T reaty"”). The
names of the two contracting States have varied over the years; hereinafter they will be referred to as
Hungary and Czechoslovakia. The 1977 Treaty entered into force on 30 June 1978.
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It provides for the construction and operation of a System of Locks by the parties as a "joint
investment". According to its Preamble, the barrage system was designed to attain "the broad utilization
of the natural resources of the Bratislava-Budapest section of the Danube river Jor the development of
water resources, energy, transport, agriculture and other sectors of the national economy of the
Contracting Parties". The joint investment was thus essentially aimed at the production of
hydroelectricity, the improvement of navigation on the relevant section of the Danube and the protection
of the areas along the banks against flooding. At the same time, by the terms of the Treaty, the
contracting parties undertook to ensure that the quality of water in the Danube was not impaired as a
result of the Project, and that compliance with the obligations for the protection of nature arising in
connection with the construction and operation of the System of Locks would be observed.

16. The Danube is the second longest river in Europe, flowing along or across the borders of nine
countries in its 2,860-kilometre course from the Black Forest eastwards to the Black Sea. For 142
kilometres, it forms the boundary between Slovakia and Hungary. The sector with which this case is
concerned is a stretch of approximately 200 kilometres, between Bratislava in Slovakia and Budapest in
Hungary. Below Bratislava, the river gradient decreases markedly, creating an alluvial plain of gravel
and sand sediment. This plain is delimited to the north-east, in Slovak territory, by the Maly Danube and
1o the south-west, in Hungarian territory, by the Mosoni Danube. The boundary between the two States
Is constituted, in the major part of that region, by the main channel of the river. The area lying between
the Maly Danube and that channel, in Slovak territory, constitutes the itny Ostrov; the area between the
main channel and the Mosoni Danube, in Hungarian territory, constitutes the Szigetkoz. Cunovo and,
Jurther downstream, Gabcikovo, are situated in this sector of the river on Slovak territory, Cunovo on
the right bank and Gabcikovo on the left. Further downstream, after the confluence of the various
branches, the river enters Hungarian territory and the topography becomes hillier. Nagymaros lies in a
narrow valley at a bend in the Danube just before it turns south, enclosing the large river island of
Szentendre before reaching Budapest (see sketch-map No. | - 85 kb).

17. The Danube has always played a vital part in the commercial and economic development of its
riparian States, and has underlined and reinforced their interdependence, making international co-
operation essential. Improvements to the navigation channel have enabled the Danube, now linked by
canal to the Main and thence to the Rhine, to become an important navigational artery connecting the
North Sea to the Black Sea. In the stretch of river to which the case relates, Sflood protection measures
have been constructed over the centuries, farming and forestry practised, and, more recently, there has
been an increase in population and industrial activity in the area. The cumulative effects on the river
and on the environment of various human activities over the years have not all been favourable,
particularly for the water régime.

Only by international co-operation could action be taken to alleviate these problems. Water
management projects along the Danube have Jrequently sought to combine navigational improvements
and flood protection with the production of electricity through hydroelectric power plants. The potential
of the Danube for the production of hydroelectric power has been extensively exploited by some riparian
States. The history of attempts to harness the potential of the particular stretch of the river at issue in
these proceedings extends over a 25 -year period culminating in the signature of the 1977 Treaty.

18. Article 1, paragraph 1, of the 1977 Ti reaty describes the principal works to be constructed in
pursuance of the Project. It provided for the building of two series of locks, one at Gabcikovo (in
Czechoslovak territory) and the other at Nagymaros (in Hungarian territory), to constitute "a single and
indivisible operational system of works" (see sketch-map No. 2 - 85 kb). The Court will subsequently
have occasion to revert in more detail to those works, which were to comprise, inter alia, a reservoir
upstream of Dunakiliti, in Hungarian and Czechoslovalk territory, a dam at Dunakiliti, in Hungarian
territory, a bypass canal, in Czechoslovak territory, on which was to be constructed the Gabcikovo
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System of Locks (together with a hydroelectric power plant with an installed capacity of 720 megawatts
(MW)); the deepening of the bed of the Danube downstream of the place at which the bypass canal was
to rejoin the old bed of the river, a reinforcement of flood-control works along the Danube upstream of

Nagymaros; the Nagymaros System of Locks, in Hungarian territory (with a hydroelectric power plant
of a capacity of 158 MW); and the deepening of the bed of the Danube downstream.

Article 1, paragraph 4, of the Treaty further provided that the technical specifications concerning the
system would be included in the "Joint Contractual Plan" which was to be drawn up in accordance with
the Agreement signed by the two Governments for this purpose on 6 May 1976; Article 4, paragraph 1,
for its part, specified that "the joint investment [would] be carried out in conformity with the joint
contractual plan”.

According to Article 3, paragraph I,

"Operations connected with the realization of the joint investment and with the performance
of tasks relating to the operation of the System of Locks shall be directed and supervised by
the Governments of the Contracting Parties through . . . (. .. 'government delegates’).”

Those delegates had, inter alia, "to ensure that construction of the System of Locks is . . . carried out in
accordance with the approved joint contractual plan and the Project work schedule"”. When the works
were brought into operation, they were moreover "To establish the operating and operational
procedures of the System of Locks and ensure compliance therewith."

Article 4, paragraph 4, stipulated that:

"Operations relating to the joint investment [should] be organized by the Contracting
Parties in such a way that the power generation plants [would] be put into service during
the period 1986-1990."

Article 5 provided that the cost of the joint investment would be borne by the contracting parties in
equal measure. It specified the work to be carried out by each one of them. Article 8 further stipulated
that the Dunakiliti dam, the bypass canal and the two series of locks at Gabcikovo and Nagymaros
would be "jointly owned" by the contracting parties "in equal measure"”. Ownership of the other works
was to be vested in the State on whose territory they were constructed.

The parties were likewise to participate in equal measure in the use of the system put in place, and more

particularly in the use of the base-load and peak-load power generated at the hydroelectric power
plants (Art. 9).

According to Article 10, the works were to be managed by the State on whose territory they were
located, "in accordance with the jointly-agreed operating and operational procedures", while Article 12
stipulated that the operation, maintenance (repair) and reconstruction costs of jointly owned works of
the System of Locks were also to be borne jointly by the contracting parties in equal measure.

According to Article 14,

"The discharge specified in the water balance of the approved joint contractual plan shall
be ensured in the bed of the Danube [between Dunakiliti and Sap] unless natural conditions
or other circumstances temporarily require a greater or smaller discharge."
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Paragraph 3 of that Article was worded as follows:

"In the event that the withdrawal of water in the Hungarian-Czechoslovak section of the
Danube exceeds the quantities of water specified in the water balance of the approved joint
contractual plan and the excess withdrawal results in a decrease in the output of electric
power, the share of electric power of the Contracting Party benefiting from the excess
withdrawal shall be correspondingly reduced.”

Article 15 specified that the contracting parties "shall ensure, by the means specified in the joint
contractual plan, that the quality of the water in the Danube is not impaired as a result of the
construction and operation of the System of Locks".

Article 16 set forth the obligations of the contracting parties concerning the maintenance of the bed of
the Danube.

Article 18, paragraph 1, provided as follows:

"The Contracting Parties, in conformity with the obligations previously assumed by them,
and in particular with article 3 of the Convention concerning the regime of navigation on
the Danube, signed at Belgrade on 18 August 1948, shall ensure uninterrupted and safe
navigation on the international fairway both during the construction and during the
operation of the System of Locks."

1t was stipulated in Article 19 that:

"The Contracting Parties shall, through the means specified in the Joint contractual plan,
ensure compliance with the obligations for the protection of nature arising in connection
with the construction and operation of the System of Locks."

Article 20 provided for the contracting parties to take appropriate measures, within the framework of
their national investments, for the protection of fishing interests in conformity with the Convention
concerning Fishing in the Waters of the Danube, signed at Bucharest on 29 January 1958.

According to Article 22, paragraph 1, of the Treaty, the contracting parties had, in connection with the
construction and operation of the System of Locks, agreed on minor revision to the course of the State
frontier between them as follows:

"(d) In the Dunakiliti-Hrusov head-water area, the State JSrontier shall run from boundary
point 161.V.0.4. to boundary stone No. L5. in a straight line in such a way that the
territories affected, to the extent of about 10-10 hectares shall be offset between the two
States.”

It was further provided, in paragraph 2, that the revision of the State frontier and the exchange of
territories so provided for should be effected "by the Contracting Parties on the basis of a separate
treaty”. No such treaty was concluded.

Finally a dispute settlement provision was contained in Article 27, worded as Sfollows:

"I. The settlement of disputes in matters relating to the realization and operation of the
System of Locks shall be a function of the government delegates.
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2. If the government delegates are unable to reach agreement on the matters in dispute, they
shall refer them to the Governments of the Contracting Parties for decision.”

19. The Joint Contractual Plan, referred to in the previous paragraph, set forth, on a large number of
points, both the objectives of the system and the characteristics of the works. In its latest version it
specified in paragraph 6.2 that the Gabcikovo bypass canal would have a discharge capacity of 4,000

cubic metres per second (m>/s). The power plant would include "Eight . . . turbines with 9.20 m diameter
running wheels" and would "mainly operate in peak-load time and continuously during high water".
This type of operation would give an energy production of 2,650 gigawatt/hours (GWh) per annum. The
plan further stipulated in paragraph 4.4.2:

"The low waters are stored every day, which ensures the peak load time operation of the
ry aay ¥4 p

Gabcikovo hydropower plant . . . a minimum of 50 m3/s additional water is provided for the
old bed [of the Danube] besides the water supply of the branch system."

The Plan further specified that, in the event that the discharge into the bypass canal exceeded 4,000-

4,500 m’/s, the excess amounts of water would be channelled into the old bed. Lastly, according to
paragraph 7.7 of the Plan:

"The common operational regulation stipulates that concerning the operation of the

Dunakiliti barrage in the event of need during the growing season 200 m>/s discharge must
be released into the old Danube bed, in addition to the occasional possibilities for rinsing
the bed."

The Joint Contractual Plan also contained "Preliminary Operating and Maintenance Rules", Article 23
of which specified that "The final operating rules [should] be approved within a year of the setting into
operation of the system." (Joint Contractual Plan, Summary Documentation, Vol. O-1-A.)

Nagymaros, with six turbines, was, according to paragraph 6.3 of the Plan, to be a "hydropower
station . . . type of a basic power-station capable of operating in peak-load time for five hours at the

discharge interval between 1,000-2,500 m/s" per day. The intended annual production was to be 1,025
GWh (i.e., 38 per cent of the production of Gabcikovo, for an installed power only equal to 21 per cent
of that of Gabcikovo).

20. Thus, the Project was to have taken the form of an integrated joint project with the two contracting
parties on an equal footing in respect of the financing, construction and operation of the works. Its
single and indivisible nature was to have been realized through the Joint Contractual Plan which
complemented the Treaty. In particular, Hungary would have had control of the sluices at Dunakiliti

and the works at Nagymaros, whereas Czechoslovakia would have had control of the works at
Gabcikovo.

21. The schedule of work had for its part been fixed in an Agreement on mutual assistance signed by the
two parties on 16 September 1977, at the same time as the Treaty itself. The Agreement moreover made
some adjustments to the allocation of the works between the parties as laid down by the Treaty.

Work on the Project started in 1978. On Hungary's initiative, the two parties first agreed, by two
Protocols signed on 10 October 1983 (one amending Article 4, paragraph 4, of the 1977 Treaty and the
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other the Agreement on mutual assistance), to slow the work down and to postpone putting into
operation the power plants, and then, by a Protocol signed on 6 February 1989 (which amended the
Agreement on mutual assistance), to accelerate the Project.

22. As a result of intense criticism which the Project had generated in Hungary, the Hungarian
Government decided on 13 May 1989 to suspend the works at Nagymaros pending the completion of
various studies which the competent authorities were to finish before 31 July 1989. On 21 July 1989, the
Hungarian Government extended the suspension of the works at Nagymaros until 31 October 1989, and,
in addition, suspended the works at Dunakiliti until the same date. Lastly, on 27 October 1989, Hungary
decided to abandon the works at Nagymaros and to maintain the status quo at Dunakiliti.

23. During this period, negotiations were being held between the parties. Czechoslovakia also started
investigating alternative solutions. One of them, subsequently known as "Variant C", entailed a
unilateral diversion of the Danube by Czechoslovakia on its territory some 10 kilometres upstream of
Dunakiliti (see sketch-map No. 3 - 88 kb). In its final stage, Variant C included the construction at
Cunovo of an overflow dam and a levee linking that dam to the south bank of the bypass canal. The
corresponding reservoir was to have a smaller surface area and provide approximately 30 per cent less
storage than the reservoir initially contemplated. Provision was made for ancillary works, namely: an
intake structure to supply the Mosoni Danube; a weir to enable, inter alia, floodwater to be directed
along the old bed of the Danube; an auxiliary shiplock; and two hydroelectric power plants (one
capable of an annual production of 4 GWh on the Mosoni Danube, and the other with a production of
174 GWh on the old bed of the Danube). The supply of water to the side-arms of the Danube on the
Czechoslovak bank was to be secured by means of two intake structures in the bypass canal at
Dobrohost' and Gabcikovo. A solution was to be found for the Hungarian bank. Moreover, the question
of the deepening of the bed of the Danube at the confluence of the bypass canal and the old bed of the
river remained outstanding.

On 23 July 1991, the Slovak Government decided "to begin, in September 1991, construction to put the
Gabcikovo Project into operation by the provisional solution". That decision was endorsed by the
Federal Czechoslovak Government on 25 July. Work on Variant C began in November 1991.
Discussions continued between the two parties but to no avail, and, on 19 May 1992, the Hungarian
Government transmitted to the Czechoslovak Government a Note Verbale terminating the 1977 Treaty
with effect from 25 May 1992. On 15 October 1992, Czechoslovakia began work to enable the Danube
to be closed and, starting on 23 October, proceeded to the damming of the river.

24. On 23 October 1992, the Court was seised of an "Application of the Republic of Hungary v. The
Czech and Slovak Federal Republic on The Diversion of the Danube River"; however, Hungary
acknowledged that there was no basis on which the Court could have founded its jurisdiction to
entertain that application, on which Czechoslovakia took no action. In the meanwhile, the Commission
of the European Communities had offered to mediate and, during a meeting of the two parties with the
Commission held in London on 28 October 1992, the parties entered into a series of interim
undertakings. They principally agreed that the dispute would be submitted to the International Court of
Justice, that a tripartite fact-finding mission should report on Variant C not later than 31 October, and
that a tripartite group of independent experts would submit suggestions as to emergency measures to be
taken.

25. On 1 January 1993 Slovakia became an independent State. On 7 April 1993, the "Special Agreement
Jor Submission to the International Court of Justice of the Differences Between the Republic of Hungary
and the Slovak Republic Concerning the Gabcikovo-Nagymaros Project” was signed in Brussels, the
text of which is reproduced in paragraph 2 above. After the Special Agreement was notified to the
Court, Hungary informed the Court, by a letter dated 9 August 1993, that it considered its "initial
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Application [to be] now without object, and . . . lapsed", Z ' (

According to Article 4 of the Special Agreement, "The Parties [agreed] that, pending the Jinal Judgment
of the Court, they [would] establish and implement a temporary water management régime for the
Danube.” However, this régime could not easily be settled. The filling of the Cunovo dam had rapidly
led to a major reduction in the Sflow and in the level of the downstream waters in the old bed of the
Danube as well as in the side-arms of the river. On 26 August 1993, Hungary and Slovakia reached
agreement on the setting up of a tripartite group of experts (one expert designated by each party and
three independent experts designated by the Commission of the European Communities)

"In order to provide reliable and undisputed data on the most important effects of the
current water discharge and the remedial measures already undertaken as well as to make
recommendations for appropriate measures. "

On 1 December 1993, the experts designated by the Commission of the European Communities
recommended the adoption of various measures to remedy the situation on a temporary basis. The
Parties were unable to agree on these recommendations. After lengthy negotiations, they finally
concluded an Agreement “concerning Certain T emporary Technical Measures and Discharges in the
Danube and Mosoni branch of the Danube", on 19 April 1995. That Agreement raised the discharge of

water into the Mosoni Danube to 43 m3/s. It provided for an annual average of 400 m*/s in the old bed
(not including flood waters). Lastly, it provided for the construction by Hungary of a partially
underwater weir near to Dunakiliti with q view 1o improving the water supply to the side-arms of the
Danube on the Hungarian side. It was specified that this temporary agreement would come to an end 14
days after the Judgment of the Court.

* %k

26. The first sub-paragraph of the Preamble to the Special Agreement covers the disputes arising
between Czechoslovakia and Hungary concerning the application and termination, not only of the 1977
Treaty, but also of "related instruments "; the sub-paragraph specifies that, for the purposes of the
Special Agreement, the 1977 T; reaty and the said instruments shall be referred to as "the Treaty”. "The
Treaty" is expressly referred to in the wording of the questions submitted to the Court in Article 2,
paragraph 1, sub-paragraphs (@) and (c), of the Special Agreement.

10 October 1983 and 6 February 1989 (see paragraph 21 above), and the Agreement as to the common
operational regulations of Plenipotentiaries Sulfilling duties related to the construction and operation of
the Gabcikovo-Nagymaros Barrage System signed in Bratislava on ]] October 1979. The Court notes
that Hungary, unlike Slovakia, declined to apply the description of related instruments to the 1977
Treaty to the Joint Contractual Plan (see paragraph 19 above), which it refused to see as "an agreement
at the same level as the other [-..Jrelated Treaties and inter State agreements",

Lastly the Court notes that the Parties, in setting out the replies which should in their view be given to
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the questions put in the Special Agreement, concentrated their reasoning on the 1977 Treaty; and that
they would appear to have extended their arguments to "related instruments" in considering them as
accessories to a whole treaty system, whose fate was in principle linked to that of the main part, the
1977 Treaty. The Court takes note of the positions of the Parties and considers that it does not need to
go into this matter further at this juncture.

27. The Court will now turn to a consideration of the questions submitted by the Parties. In terms of
Article 2, paragraph 1 (a), of the Special Agreement, the Court is requested to decide first

"whether the Republic of Hungary was entitled to suspend and subsequently abandon, in
1989, the works on the Nagymaros Project and on the part of the Gabcikovo Project for
which the Treaty attributed responsibility to the Republic of Hungary".

28. The Court would recall that the Gabcikovo-Nagymaros System of Locks is characterized in Article 1,
paragraph 1, of the 1977 Treaty as a "single and indivisible operational system of works".

The principal works which were to constitute this system have been described in general terms above
(see paragraph 18). Details of them are given in paragraphs 2 and 3 of Article 1 of the Treaty.

For Gabcikovo, paragraph 2 lists the following works:
“(a) The Dunakiliti-HruSov head-water installations in the Danube sector at r.km. (river

kilometre(s)) 1860-1842, designed for a maximum flood stage of 131.10 m.B. (metres above
sea-level, Baltic system), in Hungarian and Czechoslovak territory;

(b) The Dunakiliti dam and auxiliary navigation lock at r.km. 1842, in Hungarian territory;

(c) The by-pass canal (head-water canal and tail-water canal) at r.km. 1842-1811, in
Czechoslovak territory,

(d) Series of locks on the by-pass canal, in Czechoslovak territory, consisting of a
hydroelectric power plant with installed capacity of 720 MW, double navigation locks and
appurtenances thereto;

(e) Improved old bed of the Danube at r.km. 1842-1811, in the joint Hungarian-
Czechoslovak section;

(f) Deepened and regulated bed of the Danube at r.km. 1811-1791, in the joint Hungarian-
Czechoslovak section.”

For Nagymaros, paragraph 3 specifies the following works:
“(a) Head-water installations and flood-control works in the Danube sector at r.km. 1791-

1696.25 and in the sectors of tributaries affected by flood waters, designed for a maximum
flood stage of 107.83 m.B., in Hungarian and Czechoslovak territory;
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(b) Series of locks at r.km. 1696.25, in Hungarian territory, consisting of a dam, a
hydroelectric power plant with installed capacity of 158 MW, double navigation locks and
appurtenances thereto;

(c) Deepened and regulated bed of the Danube, in both its branches, at r.km. 1696.25-165 7,

in the Hungarian section."

29. Moreover, the precise breakdown of the works incumbent on each party was set out in Article 5,
paragraph 5, of the 1977 Treaty, as follows:

"5. The labour and supplies required for the realization of the joint investment shall be
apportioned between the Contracting Parties in the Jfollowing manner:

(a) The Czechoslovak Party shall be responsible for:

(1) The Dunakiliti-HruSov head-water installations on the left bank, in Czechoslovak
territory,

(2) The head-water canal of the by-pass canal, in Czechoslovak territory,
(3) The Gabcikovo series of locks, in Czechoslovak territory;

(4) The flood-control works of the Nagymaros head-water installations, in Czechoslovak
territory, with the exception of the lower Ipel district;

(3) Restoration of vegetation in Czechoslovak territory;
(b) The Hungarian Party shall be responsible for:

(1) The Dunakiliti-HruSov head-water installations on the right bank, in Czechoslovak
territory, including the connecting weir and the diversionary weir;

(2) The Dunakiliti-Hrusov head-water installations on the right bank, in Hungarian
territory;

(3) The Dunakiliti dam, in Hungarian territory;
(4) The tail-water canal of the by-pass canal, in Czechoslovak territory,

(5) Deepening of the bed of the Danube below Palkoviéovo, in Hungarian and
Czechoslovak territory;

(6) Improvement of the old bed of the Danube, in Hungarian and Czechoslovak territory;

(7) Operational equipment of the Gabcikovo system of locks (transport equipment,
maintenance machinery), in Czechoslovak territory;

(8) The flood-control works of the Nagymaros head-water installations in the lower Ipel
district, in Czechoslovak territory;
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(9) The flood-control works of the Nagymaros head-water installations, in Hungarian
territory,

(10) The Nagymaros series of locks, in Hungarian territory;

(11) Deepening of the tail-water bed below the Nagymaros system of locks, in Hungarian
territory;

(12) Operational equipment of the Nagymaros system of locks (transport equipment,
maintenance machinery), in Hungarian territory;

(13) Restoration of vegetation in Hungarian territory."

30. As the Court has already indicated (see paragraph 18 above), Article 1, paragraph 4, of the 1977
Treaty stipulated in general terms that the "technical specifications” concerning the System of Locks
would be included in the "joint contractual plan”. The schedule of work had for its part been fixed in an
Agreement on mutual assistance signed by the two parties on 16 September 1977 (see paragraph 21
above). In accordance with the provisions of Article 1, paragraph 1, of that Agreement, the whole of the
works of the barrage system were to have been completed in 1991. As indicated in paragraph 2 of that
same article, a summary construction schedule was appended to the Agreement, and provision was
made for a more detailed schedule to be worked out in the Joint Contractual Plan. The Agreement of 16
September 1977 was twice amended further. By a Protocol signed on 10 October 1983, the parties
agreed first to postpone the works and the putting into operation of the power plants for four more
years; then, by a Protocol signed on 6 February 1989, the parties decided, conversely, to bring them
forward by 15 months, the whole system having to be operational in 1994. A new summary construction
schedule was appended to each of those Protocols, those schedules were in turn to be implemented by
means of new detailed schedules, included in the Joint Contractual Plan.

31. In spring 1989, the work on the Gabcikovo sector was well advanced. the Dunakiliti dam was 90 per
cent complete, the Gabcikovo dam was 85 per cent complete, and the bypass canal was between 60 per
cent complete (downstream of Gabcikovo) and 95 per cent complete (upstream of Gabcikovo) and the
dykes of the Dunakiliti-Hrusov reservoir were between 70 and 98 per cent complete, depending on the
location. This was not the case in the Nagymaros sector where, although dykes had been built, the only
structure relating to the dam itself was the coffer-dam which was to facilitate its construction.

32. In the wake of the profound political and economic changes which occurred at this time in central
Europe, the Gabcikovo-Nagymaros Project was the object, in Czechoslovakia and more particularly in
Hungary, of increasing apprehension, both within a section of public opinion and in some scientific
circles. The uncertainties not only about the economic viability of the Project, but also, and more so, as
to the guarantees it offered for preservation of the environment, engendered a climate of growing
concern and opposition with regard to the Project.

33. It was against this background that, on 13 May 1989, the Government of Hungary adopted a
resolution to suspend works at Nagymaros, and ordered:

"the Ministers concerned to commission further studies in order to place the Council of
Ministers in a position where it can make well-founded suggestions to the Parliament in
connection with the amendment of the international treaty on the investment. In the interests
of the above, we must examine the international and legal consequences, the technical
considerations, the obligations related to continuous navigation on the Danube and the
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environmental/ecological and seismic impacts of the eventual stopping of the Nagymaros

investment. To be further examined are the opportunities for the replacement of the lost
electric energy and the procedures for minimising claims for compensation.”

The suspension of the works at Nagymaros was intended to last for the duration of these studies, which
were to be completed by 31 July 1989. Czechoslovakia immediately protested and a document defining
the position of Czechoslovakia was transmitted to the Ambassador of Hungary in Prague on 15 May
1989. The Prime Ministers of the two countries met on 24 May 1989, but their talks did not lead to any
tangible result. On 2 June, the Hungarian Parliament authorized the Government to begin negotiations
with Czechoslovakia for the purpose of modifying the 1977 Treaty.

34. At a meeting held by the Plenipotentiaries on 8 and 9 June 1989, Hungary gave Czechoslovakia a
number of assurances concerning the continuation of works in the Gabcikovo sector, and the signed
Protocol which records that meeting contains the following passage:

"The Hungarian Government Commissioner and the Hungarian Plenipotentiary stated, that
the Hungarian side will complete construction of the Gabcikovo Project in the agreed time
and in accordance with the project plans. Directives have already been given to continue
works suspended in the area due to misunderstanding."”

These assurances were reiterated in a letter that the Commissioner of the Government of Hungary
addressed to the Czechoslovak Plenipotentiary on 9 June 1989.

35. With regard to the suspension of work at Nagymaros, the Hungarian Deputy-Prime Minister, in a
letter dated 24 June 1989 addressed to his Czechoslovak counterpart, expressed himself in the following
terms:

"The Hungarian Academy of Sciences (HAS) has studied the environmental, ecological and
water quality as well as the seismological impacts of abandoning or implementing the
Nagymaros Barrage of the Gabcikovo-Nagymaros Barrage System (GNBS).

Having studied the expected impacts of the construction in accordance with the original
plan, the Committee [ad hoc] of the Academy [set up for this purpose] came to the
conclusion that we do not have adequate knowledge of the consequences of environmental
risks.

In its opinion, the risk of constructing the Barrage System in accordance with the original
plan cannot be considered acceptable. Of course, it cannot be stated either that the adverse
impacts will ensue for certain, therefore, according to their recommendation, further
thorough and time consuming studies are necessary."

36. The Hungarian and Czechoslovak Prime Ministers met again on 20 July 1989 to no avail.
Immediately after that meeting, the Hungarian Government adopted a second resolution, under which
the suspension of work at Nagymaros was extended to 31 October 1989. However, this resolution went
further, as it also prescribed the suspension, until the same date, of the "Preparatory works on the
closure of the riverbed at . . . Dunakiliti"; the purpose of this measure was to invite "international
scientific institutions [and] foreign scientific institutes and experts" to co-operate with "the Hungarian
and Czechoslovak institutes and experts" with a view to an assessment of the ecological impact of the
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Project and the "development of a technical and operational water quality guarantee system and . . . its
implementation”.

37. In the ensuing period, negotiations were conducted at various levels between the two States, but
proved fruitless. Finally, by a letter dated 4 October 1989, the Hungarian Prime Minister formally
proposed to Czechoslovakia that the Nagymaros sector of the Project be abandoned and that an
agreement be concluded with a view to reducing the ecological risks associated with the Gabcikovo
sector of the Project. He proposed that that agreement should be concluded before 30 July 1990.

The two Heads of Government met on 26 October 1989, and were unable to reach agreement. By a Note
Verbale dated 30 October 1989, Czechoslovakia, confirming the views it had expressed during those
talks, proposed to Hungary that they should negotiate an agreement on a system of technical,
operational and ecological guarantees relating to the Gabcikovo-Nagymaros Project, "on the
assumption that the Hungarian party will immediately commence preparatory work on the refilling of
the Danube's bed in the region of Dunakiliti”. It added that the technical principles of the agreement
could be initialled within two weeks and that the agreement itself ought to be signed before the end of
March 1990. After the principles had been initialled, Hungary "[was to] start the actual closure of the
Danube bed". Czechoslovakia further stated its willingness to "conclu[de] . . . a separate agreement in
which both parties would oblige themselves to limitations or exclusion of peak hour operation mode of
the . .. System". It also proposed "to return to deadlines indicated in the Protocol of October 1983", the
Nagymaros construction deadlines being thus extended by 15 months, so as to enable Hungary to take
advantage of the time thus gained to study the ecological issues and formulate its own proposals in due
time. Czechoslovakia concluded by announcing that, should Hungary continue unilaterally to breach the
Treaty, Czechoslovakia would proceed with a provisional solution.

In the meantime, the Hungarian Government had on 27 October adopted a further resolution, deciding
to abandon the construction of the Nagymaros dam and to leave in place the measures previously
adopted for suspending the works at Dunakiliti. Then, by Notes Verbales dated 3 and 30 November
1989, Hungary proposed to Czechoslovakia a draft treaty incorporating its earlier proposals,
relinquishing peak power operation of the Gabcikovo power plant and abandoning the construction of
the Nagymaros dam. The draft provided for the conclusion of an agreement on the completion of
Gabcikovo in exchange for guarantees on protection of the environment. It finally envisaged the
possibility of one or other party seising an arbitral tribunal or the International Court of Justice in the
event that differences of view arose and persisted between the two Governments about the construction
and operation of the Gabcikovo dam, as well as measures to be taken to protect the environment.
Hungary stated that it was ready to proceed immediately "with the preparatory operations for the
Dunakiliti bed-decanting”, but specified that the river would not be dammed at Dunakiliti until the
agreement on guarantees had been concluded.

38. During winter 1989-1990, the political situation in Czechoslovakia and Hungary alike was
transformed, and the new Governments were confronted with many new problems.

In spring 1990, the new Hungarian Government, in presenting its National Renewal Programme,
announced that the whole of the Gabcikovo-Nagymaros Project was a "mistake" and that it would
initiate negotiations as soon as possible with the Czechoslovak Government "on remedying and sharing
the damages". On 20 December 1990, the Hungarian Government adopted a resolution for the opening
of negotiations with Czechoslovakia on the termination of the Treaty by mutual consent and the
conclusion of an agreement addressing the consequences of the termination. On 15 February 1991, the
Hungarian Plenipotentiary transmitted a draft agreement along those lines to his Czechoslovak
counterpart.
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On the same day, the Czechoslovak President declared that the Gabcikovo-Nagymaros Project
constituted a "totalitarian, gigomaniac monument which is against nature", while emphasizing that "the
problem [was] that [the Gabcikovo power plant] [had] already been built". For his part, the
Czechoslovak Minister of the Environment stated, in a speech given to Hungarian parliamentary
committees on 11 September 1991, that "the G/N Project [was] an old, obsolete one”, but that, if there
were "many reasons to change, modify the treaty . . . it [was] not acceptable to cancel the treaty . . . and
negotiate later on".

During the ensuing period, Hungary refrained from completing the work for which it was still
responsible at Dunakiliti. Yet it continued to maintain the structures it had already built and, at the end
of 1991, completed the works relating to the tailrace canal of the bypass canal assigned to it under
Article 5, paragraph 5 (b), of the 1977 Treaty.

39. The two Parties to this case concur in recognizing that the 1977 Treaty, the above-mentioned
Agreement on mutual assistance of 1977 and the Protocol of 1989 were validly concluded and were duly
in force when the facts recounted above took place.

Further, they do not dispute the fact that, however flexible they may have been, these texts did not
envisage the possibility of the signatories unilaterally suspending or abandoning the work provided for
therein, or even carrying it out according to a new schedule not approved by the two partners.

40. Throughout the proceedings, Hungary contended that, although it did suspend or abandon certain
works, on the contrary, it never suspended the application of the 1977 Treaty itself. To justify its
conduct, it relied essentially on a "state of ecological necessity".

Hungary contended that the various installations in the Gabcikovo-Nagymaros System of Locks had
been designed to enable the Gabcikovo power plant to operate in peak mode. Water would only have
come through the plant twice each day, at times of peak power demand. Operation in peak mode

required the vast expanse (60 km? ) of the planned reservoir at Dunakiliti, as well as the Nagymaros
dam, which was to alleviate the tidal effects and reduce the variation in the water level downstream of
Gabcikovo. Such a system, considered to be more economically profitable than using run-of-the-river
plants, carried ecological risks which it found unacceptable.

According to Hungary, the principal ecological dangers which would have been caused by this system
were as follows. At Gabcikovo/Dunakiliti, under the original Project, as specified in the Joint

Contractual Plan, the residual discharge into the old bed of the Danube was limited to 50 m3/s, in

addition to the water provided to the system of side-arms. That volume could be increased to 200 m3/s
during the growing season. Additional discharges, and in particular a number of artificial floods, could
also be effected, at an unspecified rate. In these circumstances, the groundwater level would have fallen
in most of the Szigetkéz. Furthermore, the groundwater would then no longer have been supplied by the
Danube — which, on the contrary, would have acted as a drain — but by the reservoir of stagnant water
at Dunakiliti and the side-arms which would have become silted up. In the long term, the quality of
water would have been seriously impaired. As for the surface water, risks of eutrophication would have
arisen, particularly in the reservoir; instead of the old Danube there would have been a river choked
with sand, where only a relative trickle of water would have flowed. The network of arms would have
been for the most part cut off from the principal bed. The fluvial fauna and flora, like those in the
alluvial plains, would have been condemned to extinction.
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As for Nagymaros, Hungary argued that, if that dam had been built, the bed of the Danube upstream
would have silted up and, consequently, the quality of the water collected in the bank-filtered wells
would have deteriorated in this sector. What is more, the operation of the Gabcikovo power plant in
peak mode would have occasioned significant daily variations in the water level in the reservoir
upstream, which would have constituted a threat to aquatic habitats in particular. Furthermore, the
construction and operation of the Nagymaros dam would have caused the erosion of the riverbed
downstream, along Szentendre Island. The water level of the river would therefore have fallen in this
section and the yield of the bank-filtered wells providing two-thirds of the water supply of the city of
Budapest would have appreciably diminished. The filter layer would also have shrunk or perhaps even
disappeared, and fine sediments would have been deposited in certain pockets in the river. For this
twofold reason, the quality of the infiltrating water would have been severely jeopardized.

From all these predictions, in support of which it quoted a variety of scientific studies, Hungary
concluded that a "state of ecological necessity" did indeed exist in 1989.

41. In its written pleadings, Hungary also accused Czechoslovakia of having violated various provisions
of the 1977 Treaty from before 1989 — in particular articles 15 and 19 relating, respectively, to water
quality and nature protection — in refusing to take account of the now evident ecological dangers and
insisting that the works be continued, notably at Nagymaros. In this context Hungary contended that, in
accordance with the terms of Article 3, paragraph 2, of the Agreement of 6 May 1976 concerning the
Joint Contractual Plan, Czechoslovakia bore responsibility for research into the Project's impact on the
environment, Hungary stressed that the research carried out by Czechoslovakia had not been conducted
adequately, the potential effects of the Project on the environment of the construction having been
assessed by Czechoslovakia only from September 1990. However, in the final stage of its argument,
Hungary does not appear to have sought to formulate this complaint as an independent ground formally
Justifying the suspension and abandonment of the works for which it was responsible under the 1977
Treaty. Rather, it presented the violations of the Treaty prior to 1989, which it imputes to
Czechoslovakia, as one of the elements contributing to the emergence of a state of necessity.

42. Hungary moreover contended from the outset that its conduct in the present case should not be
evaluated only in relation to the law of treaties. It also observed that, in accordance with the provisions
of Article 4, the Vienna Convention of 23 May 1969 on the Law of Treaties could not be applied to the
1977 Treaty, which was concluded before that Convention entered into force as between the parties.
Hungary has indeed acknowledged, with reference to the jurisprudence of the Court, that in many
respects the Convention reflects the existing customary law. Hungary nonetheless stressed the need to
adopt a cautious attitude, while suggesting that the Court should consider, in each case, the conformity
of the prescriptions of the Convention with customary international law.

43. Slovakia, for its part, denied that the basis for suspending or abandoning the performance of a
treaty obligation can be found outside the law of treaties. It acknowledged that the 1969 Vienna
Convention could not be applied as such to the 1977 Treaty, but at the same time stressed that a number
of its provisions are a reflection of pre-existing rules of customary international law and specified that
this is, in particular, the case with the provisions of Part V relating to invalidity, termination and
suspension of the operation of treaties. Slovakia has moreover observed that, after the Vienna
Convention had entered into force for both parties, Hungary affirmed its accession to the substantive
obligations laid down by the 1977 Treaty when it signed the Protocol of 6 February 1989 that cut short
the schedule of work; and this led it to conclude that the Vienna Convention was applicable to the
“contractual legal régime" constituted by the network of interrelated agreements of which the Protocol
of 1989 was a part.

44. In the course of the proceedings, Slovakia argued at length that the state of necessity upon which
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Hungary relied did not constitute a reason for the suspension of a treaty obligation recognized by the
law of treaties. At the same time, it cast doubt upon whether "ecological necessity" or "ecological risk"
could, in relation to the law of State responsibility, constitute a circumstance precluding the
wrongfulness of an act.

In any event, Slovakia denied that there had been any kind of "ecological state of necessity” in this case
either in 1989 or subsequently. It invoked the authority of various scientific studies when it claimed that
Hungary had given an exaggeratedly pessimistic description of the situation. Slovakia did not, of course,
deny that ecological problems could have arisen. However, it asserted that they could to a large extent
have been remedied. It accordingly stressed that no agreement had been reached with respect to the
modalities of operation of the Gabcikovo power plant in peak mode, and claimed that the apprehensions
of Hungary related only to operating conditions of an extreme kind. In the same way, it contended that
the original Project had undergone various modifications since 1977 and that it would have been
possible to modify it even further, for example with respect to the discharge of water reserved for the old
bed of the Danube, or the supply of water to the side-arms by means of underwater weirs.

45. Slovakia moreover denied that it in any way breached the 1977 Treaty — particularly its Articles 15
and 19 — and maintained, inter alia, that according to the terms of Article 3, paragraph 2, of the
Agreement of 6 May 1976 relating to the Joint Contractual Plan — research into the impact of the
Project on the environment was not the exclusive responsibility of Czechoslovakia but of either one of
the parties, depending on the location of the works.

Lastly, in its turn, it reproached Hungary with having adopted its unilateral measures of suspension and
abandonment of the works in violation of the provisions of Article 27 of the 1977 Treaty (see paragraph
18 above), which it submits required prior recourse to the machinery for dispute settlement provided for
in that Article.

46. The Court has no need to dwell upon the question of the applicability in the present case of the
Vienna Convention of 1969 on the Law of Treaties. It needs only to be mindful of the fact that it has
several times had occasion to hold that some of the rules laid down in that Convention might be
considered as a codification of existing customary law. The Court takes the view that in many respects
this applies to the provisions of the Vienna Convention concerning the termination and the suspension of
the operation of treaties, set forth in Articles 60 to 62 (see Legal Consequences for States of the
Continued Presence of South Africa in Namibia (South-West Africa)notwithstanding Security Council
Resolution 276 (1970)), Advisory Opinion, I.C.J. Reports 1971, p. 47 and Fisheries Jurisdiction (United
Kingdom v. Iceland), Jurisdiction of the Court, Judgment, I.C.J. Reports 1973, p. 18, see also
Interpretation of the Agreement of 25 March 1951 between the WHO and Egypt, Advisory Opinion,
LC.J. Reports 1980, pp. 95-96).

Neither has the Court lost sight of the fact that the Vienna Convention is in any event applicable to the
Protocol of 6 February 1989 whereby Hungary and Czechoslovakia agreed to accelerate completion of
the works relating to the Gabcikovo-Nagymaros Project.

47. Nor does the Court need to dwell upon the question of the relationship between the law of treaties
and the law of State responsibility, to which the Parties devoted lengthy arguments, as those two
branches of international law obviously have a scope that is distinct. A determination of whether a
convention is or is not in _force, and whether it has or has not been properly suspended or denounced, is
fo be made pursuant to the law of treaties. On the other hand, an evaluation of the extent to which the

http://www.icj-cij.org/iciwww/idocket/ihs/ihsjudgement/ihs_ijudgment 970925 .html 11/21/2003



Judgment: Case concerning the Gabcikovo-Nagymaros project - (Hungary/Slovakia) 2... Page 27 of 63
9053

suspension or denunciation of a convention, seen as incompatible with the law of treaties, involves the

responsibility of the State which proceeded to it, is to be made under the law of State responsibility.

Thus the Vienna Convention of 1969 on the Law of Treaties confines itself to defining — in a limitative
manner — the conditions in which a treaty may lawfully be denounced or suspended; while the effects of
a denunciation or suspension seen as not meeting those conditions are, on the contrary, expressly
excluded from the scope of the Convention by operation of Article 73. It is moreover well established
that, when a State has committed an internationally wrongful act, its international responsibility is likely
to be involved whatever the nature of the obligation it has failed to respect (cf. Interpretation of Peace
Treaties with Bulgaria, Hungary and Romania, Second Phase, Advisory Opinion, 1.C.J. Reports 1950, p.
228; and see Article 17 of the Draft Articles on State Responsibility provisionally adopted by the
International Law Commission on first reading, Yearbook of the International Law Commission, 1980,
Vol. II, Part 2, p. 32).

48. The Court cannot accept Hungary's argument to the effect that, in 1989, in suspending and
subsequently abandoning the works for which it was still responsible at Nagymaros and at Dunakiliti, it
did not, for all that, suspend the application of the 1977 Treaty itself or then reject that Treaty. The
conduct of Hungary at that time can only be interpreted as an expression of its unwillingness to comply
with at least some of the provisions of the Treaty and the Protocol of 6 February 1989, as specified in
the Joint Contractual Plan. The effect of Hungary's conduct was to render impossible the
accomplishment of the system of works that the Treaty expressly described as "single and indivisible".

The Court moreover observes that, when it invoked the state of necessity in an effort to justify that
conduct, Hungary chose to place itself from the outset within the ambit of the law of State responsibility,
thereby implying that, in the absence of such a circumstance, its conduct would have been unlawful. The
state of necessity claimed by Hungary — supposing it to have been established — thus could not permit
of the conclusion that, in 1989, it had acted in accordance with its obligations under the 1977 Treaty or
that those obligations had ceased to be binding upon it. It would only permit the affirmation that, under
the circumstances, Hungary would not incur international responsibility by acting as it did. Lastly, the
Court points out that Hungary expressly acknowledged that, in any event, such a state of necessity
would not exempt it from its duty to compensate its partner.

*

49. The Court will now consider the question of whether there was, in 1989, a state of necessity which
would have permitted Hungary, without incurring international responsibility, to suspend and abandon
works that it was committed to perform in accordance with the 1977 Treaty and related instruments.

50. In the present case, the Parties are in agreement in considering that the existence of a state of
necessity must be evaluated in the light of the criteria laid down by the International Law Commission
in Article 33 of the Draft Articles on the International Responsibility of States that it adopted on first
reading. That provision is worded as follows:

"drticle 33. State of necessity

1. A state of necessity may not be invoked by a State as a ground for precluding the wrongfulness of an
act of that State not in conformity with an international obligation of the State unless:

(a) the act was the only means of safeguarding an essential interest of the State against a
grave and imminent peril; and
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(b) the act did not seriously impair an essential interest of the State towards which the
obligation existed.

2. In any case, a state of necessity may not be invoked by a State as a ground for precluding
wrongfulness:

(a) if the international obligation with which the act of the State is not in conformity arises
out of a peremptory norm of general international law; or

(b) if the international obligation with which the act of the State is not in conformity is laid
down by a treaty which, explicitly or implicitly, excludes the possibility of invoking the state
of necessity with respect to that obligation; or

(c) if the State in question has contributed to the occurrence of the state of
necessity." (Yearbook of the International Law Commission, 1980, Vol. II, Part 2, p. 34.)

In its Commentary, the Commission defined the "state of necessity" as being

"the situation of a State whose sole means of safeguarding an essential interest threatened
by a grave and imminent peril is to adopt conduct not in conformity with what is required of
it by an international obligation to another State" (ibid., para. 1).

It concluded that "the notion of state of necessity is . . . deeply rooted in general legal thinking" (ibid., p.
49, para. 31).

51. The Court considers, first of all, that the state of necessity is a ground recognized by customary
international law for precluding the wrongfulness of an act not in conformity with an international
obligation. It observes moreover that such ground for precluding wrongfulness can only be accepted on
an exceptional basis. The International Law Commission was of the same opinion when it explained that
it had opted for a negative form of words in Article 33 of its Draft

"in order to show, by this formal means also, that the case of invocation of a state of
necessity as a justification must be considered as really constituting an exception — and
one even more rarely admissible than is the case with the other circumstances precluding
wrongfulness . . ." (ibid., p. 51, para. 40).

Thus, according to the Commission, the state of necessity can only be invoked under certain strictly
defined conditions which must be cumulatively satisfied; and the State concerned is not the sole judge of
whether those conditions have been met.

52. In the present case, the following basic conditions set forth in Draft Article 33 are relevant: it must
have been occasioned by an "essential interest” of the State which is the author of the act conflicting
with one of its international obligations; that interest must have been threatened by a "grave and
imminent peril”; the act being challenged must have been the "only means" of safeguarding that
interest; that act must not have "seriously impair[ed] an essential interest” of the State towards which
the obligation existed; and the State which is the author of that act must not have "contributed to the
occurrence of the state of necessity". Those conditions reflect customary international law.

The Court will now endeavour to ascertain whether those conditions had been met at the time of the
suspension and abandonment, by Hungary, of the works that it was to carry out in accordance with the
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53. The Court has no difficulty in acknowledging that the concerns expressed by Hungary for its natural
environment in the region affected by the Gabcikovo-Nagymaros Project related to an "essential
interest" of that State, within the meaning given to that expression in Article 33 of the Draft of the
International Law Commission.

1977 Treaty.

The Commission, in its Commentary, indicated that one should not, in that context, reduce an "essential
interest” to a matter only of the "existence" of the State, and that the whole question was, ultimately, to
be judged in the light of the particular case (see Yearbook of the International Law Commission, 1980,
Vol. II, Part 2, p. 49, para. 32); at the same time, it included among the situations that could occasion a
state of necessity, "a grave danger to . . . the ecological preservation of all or some of [the] territory [of
a State]" (ibid., p. 35, para. 3); and specified, with reference to State practice, that "It is primarily in the
last two decades that safeguarding the ecological balance has come to be considered an 'essential
interest’ of all States." (Ibid., p. 39, para. 14.)

The Court recalls that it has recently had occasion to stress, in the following terms, the great
significance that it attaches to respect for the environment, not only for States but also for the whole of
mankind:

"the environment is not an abstraction but represents the living space, the quality of life and
the very health of human beings, including generations unborn. The existence of the general
obligation of States to ensure that activities within their jurisdiction and control respect the
environment of other States or of areas beyond national control is now part of the corpus of
international law relating to the environment.” (Legality of the Threat or Use of Nuclear
Weapons, Advisory Opinion, 1.C.J. Reports 1996, pp. 241-242, para. 29.)

54. The verification of the existence, in 1989, of the "peril” invoked by Hungary, of its "grave and
imminent” nature, as well as of the absence of any "means" to respond to it, other than the measures
taken by Hungary to suspend and abandon the works, are all complex processes.

As the Court has already indicated (see paragraphs 33 et seq. above), Hungary on several occasions
expressed, in 1989, its "uncertainties" as to the ecological impact of putting in place the Gabcikovo-
Nagymaros barrage system, which is why it asked insistently for new scientific studies to be carried out.

The Court considers, however, that, serious though these uncertainties might have been they could not,
alone, establish the objective existence of a "peril" in the sense of a component element of a state of
necessity. The word "peril” certainly evokes the idea of "risk"; that is precisely what distinguishes
"veril" from material damage. But a state of necessity could not exist without a "peril” duly established
at the relevant point in time; the mere apprehension of a possible "peril" could not suffice in that
respect. It could moreover hardly be otherwise, when the "peril” constituting the state of necessity has at
the same time to be "grave" and "imminent". "Imminence" is synonymous with "immediacy" or
"oroximity" and goes far beyond the concept of "possibility”. As the International Law Commission
emphasized in its commentary, the "extremely grave and imminent" peril must "have been a threat to the
interest at the actual time" (Yearbook of the International Law Commission, 1980, Vol. Il, Part 2, p. 49,
para. 33). That does not exclude, in the view of the Court, that a "peril” appearing in the long term
might be held to be "imminent" as soon as it is established, at the relevant point in time, that the
realization of that peril, however far off it might be, is not thereby any less certain and inevitable.

The Hungarian argument on the state of necessity could not convince the Court unless it was at least
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proven that a real, "grave" and "imminent” "peril” existed in 1989 and that the measures taken by
Hungary were the only possible response to it.

Both Parties have placed on record an impressive amount of scientific material aimed at reinforcing
their respective arguments. The Court has given most careful attention to this material, in which the
Parties have developed their opposing views as to the ecological consequences of the Project. It
concludes, however, that, as will be shown below, it is not necessary in order to respond to the questions
put to it in the Special Agreement for it to determine which of those points of view is scientifically better
founded.

55. The Court will begin by considering the situation at Nagymaros. As has already been mentioned (see
paragraph 40 above), Hungary maintained that, if the works at Nagymaros had been carried out as
planned, the environment — and in particular the drinking water resources — in the area would have
been exposed to serious dangers on account of problems linked to the upstream reservoir on the one
hand and, on the other, the risks of erosion of the riverbed downstream.

The Court notes that the dangers ascribed to the upstream reservoir were mostly of a long-term nature
and, above all, that they remained uncertain. Even though the Joint Contractual Plan envisaged that the
Gabcikovo power plant would "mainly operate in peak-load time and continuously during high water”,
the final rules of operation had not yet been determined (see paragraph 19 above); however, any
dangers associated with the putting into service of the Nagymaros portion of the Project would have
been closely linked to the extent to which it was operated in peak mode and to the modalities of such
operation. It follows that, even if it could have been established — which, in the Court's appreciation of
the evidence before it, was not the case — that the reservoir would ultimately have constituted a "grave
peril" for the environment in the area, one would be bound to conclude that the peril was not
"imminent" at the time at which Hungary suspended and then abandoned the works relating to the dam.

With regard to the lowering of the riverbed downstream of the Nagymaros dam, the danger could have
appeared at once more serious and more pressing, in so far as it was the supply of drinking water to the
city of Budapest which would have been affected. The Court would however point out that the bed of the
Danube in the vicinity of Szentendre had already been deepened prior to 1980 in order to extract
building materials, and that the river had from that time attained, in that sector, the depth required by
the 1977 Treaty. The peril invoked by Hungary had thus already materialized to a large extent for a
number of years, so that it could not, in 1989, represent a peril arising entirely out of the project. The
Court would stress, however, that, even supposing, as Hungary maintained, that the construction and
operation of the dam would have created serious risks, Hungary had means available to it, other than
the suspension and abandonment of the works, of responding to that situation. It could for example have
proceeded regularly to discharge gravel into the river downstream of the dam. It could likewise, if
necessary, have supplied Budapest with drinking water by processing the river water in an appropriate
manner. The two Parties expressly recognized that that possibility remained open even though — and
this is not determinative of the state of necessity — the purification of the river water, like the other
measures envisaged, clearly would have been a more costly technique.

56. The Court now comes to the Gabcikovo sector. It will recall that Hungary's concerns in this sector
related on the one hand to the quality of the surface water in the Dunakiliti reservoir, with its effects on
the quality of the groundwater in the region, and on the other hand, more generally, to the level,
movement and quality of both the surface water and the groundwater in the whole of the Szigetkdz, with
their effects on the fauna and flora in the alluvial plain of the Danube (see paragraph 40 above).

Whether in relation to the Dunakiliti site or to the whole of the Szigetkoz, the Court finds here again,
that the peril claimed by Hungary was to be considered in the long term, and, more importantly,
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remained uncertain. As Hungary itself acknowledges, the damage that it apprehended had primarily to
be the result of some relatively slow natural processes, the effects of which could not easily be assessed.

Even if the works were more advanced in this sector than at Nagymaros, they had not been completed in
July 1989 and, as the Court explained in paragraph 34 above, Hungary expressly undertook to carry on
with them, early in June 1989. The report dated 23 June 1989 by the ad hoc Committee of the
Hungarian Academy of Sciences, which was also referred to in paragraph 35 of the present Judgment,
does not express any awareness of an authenticated peril — even in the form of a definite peril, whose
realization would have been inevitable in the long term — when it states that:

"The measuring results of an at least five-year monitoring period following the completion
of the Gabcikovo construction are indispensable to the trustworthy prognosis of the
ecological impacts of the barrage system. There is undoubtedly a need for the establishment
and regular operation of a comprehensive monitoring system, which must be more
developed than at present. The examination of biological indicator objects that can
sensitively indicate the changes happening in the environment, neglected till today, have to
be included.”

The report concludes as follows:

"It can be stated, that the environmental, ecological and water quality impacts were not
taken into account properly during the design and construction period until today. Because
of the complexity of the ecological processes and lack of the measured data and the relevant
calculations the environmental impacts cannot be evaluated.

The data of the monitoring system newly operating on a very limited area are not enough to
forecast the impacts probably occurring over a longer term. In order to widen and to make
the data more frequent a further multi-year examination is necessary to decrease the further
degradation of the water quality playing a dominant role in this question. The expected
water quality influences equally the aquatic ecosystems, the soils and the recreational and
tourist land-use."

The Court also notes that, in these proceedings, Hungary acknowledged that, as a general rule, the
quality of the Danube waters had improved over the past 20 years, even if those waters remained
subject to hypertrophic conditions.

However "grave" it might have been, it would accordingly have been difficult, in the light of what is said
above, to see the alleged peril as sufficiently certain and therefore "imminent"” in 1989.

The Court moreover considers that Hungary could, in this context also, have resorted to other means in
order to respond to the dangers that it apprehended. In particular, within the framework of the original
Project, Hungary seemed to be in a position to control at least partially the distribution of the water
between the bypass canal, the old bed of the Danube and the side-arms. It should not be overlooked that
the Dunakiliti dam was located in Hungarian territory and that Hungary could construct the works
needed to regulate flows along the old bed of the Danube and the side-arms. Moreover, it should be
borne in mind that Article 14 of the 1977 Treaty provided for the possibility that each of the parties
might withdraw quantities of water exceeding those specified in the Joint Contractual Plan, while
making it clear that, in such an event, "the share of electric power of the Contracting Party benefitting
Jfrom the excess withdrawal shall be correspondingly reduced”.
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57. The Court concludes from the foregoing that, with respect to both Nagymaros and Gabcikovo, the
perils invoked by Hungary, without prejudging their possible gravity, were not sufficiently established in
1989, nor were they "imminent"; and that Hungary had available to it at that time means of responding
to these perceived perils other than the suspension and abandonment of works with which it had been
entrusted. What is more, negotiations were under way which might have led to a review of the Project
and the extension of some of its time-limits, without there being need to abandon it. The Court infers
from this that the respect by Hungary, in 1989, of its obligations under the terms of the 1977 Treaty
would not have resulted in a situation "characterized so aptly by the maxim summum jus summa
injuria” (Yearbook of the International Law Commission, 1980, Vol. II, Part 2, p. 49, para. 31).

Moreover, the Court notes that Hungary decided to conclude the 1977 Treaty, a Treaty which —
whatever the political circumstances prevailing at the time of its conclusion — was treated by Hungary
as valid and in force until the date declared for its termination in May 1992. As can be seen from the
material before the Court, a great many studies of a scientific and technical nature had been conducted
at an earlier time, both by Hungary and by Czechoslovakia. Hungary was, then, presumably aware of
the situation as then known, when it assumed its obligations under the Treaty. Hungary contended
before the Court that those studies had been inadequate and that the state of knowledge at that time was
not such as to make possible a complete evaluation of the ecological implications of the Gabcikovo-
Nagymaros Project. It is nonetheless the case that although the principal object of the 1977 Treaty was
the construction of a System of Locks for the production of electricity, improvement of navigation on the
Danube and protection against flooding, the need to ensure the protection of the environment had not
escaped the parties, as can be seen from Articles 15, 19 and 20 of the Treaty.

What is more, the Court cannot fail to note the positions taken by Hungary after the entry into force of
the 1977 Treaty. In 1983, Hungary asked that the works under the Treaty should go forward more
slowly, for reasons that were essentially economic but also, subsidiarily, related to ecological concerns.
In 1989, when, according to Hungary itself, the state of scientific knowledge had undergone a
significant development, it asked for the works to be speeded up, and then decided, three months later,
to suspend them and subsequently to abandon them. The Court is not however unaware that profound
changes were taking place in Hungary in 1989, and that, during that transitory phase, it might have
been more than usually difficult to co-ordinate the different points of view prevailing from time to time.

The Court infers from all these elements that, in the present case, even if it had been established that
there was, in 1989, a state of necessity linked to the performance of the 1977 Treaty, Hungary would not
have been permitted to rely upon that state of necessity in order to justify its failure to comply with its
treaty obligations, as it had helped, by act or omission to bring it about.

58. It follows that the Court has no need to consider whether Hungary, by proceeding as it did in 1989,
"seriously impair[ed] an essential interest” of Czechoslovakia, within the meaning of the
aforementioned Article 33 of the Draft of the International Law Commission — a finding which does not
in any way prejudge the damage Czechoslovakia claims to have suffered on account of the position
taken by Hungary.

Nor does the Court need to examine the argument put forward by Hungary, according to which certain
breaches of Articles 15 and 19 of the 1977 Treaty, committed by Czechoslovakia even before 1989,
contributed to the purported state of necessity; and neither does it have to reach a decision on the
argument advanced by Slovakia, according to which Hungary breached the provisions of Article 27 of
the Treaty, in 1989, by taking unilateral measures without having previously had recourse to the
machinery of dispute settlement for which that Article provides.

¥ ok
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59. In the light of the conclusions reached above, the Court, in reply to the question put to it in Article 2,
paragraph 1 (a), of the Special Agreement (see paragraph 27), finds that Hungary was not entitled to

suspend and subsequently abandon, in 1989, the works on the Nagymaros Project and on the part of the
Gabcikovo Project for which the 1977 Treaty and related instruments attributed responsibility to it.

*

60. By the terms of Article 2, paragraph 1 (b), of the Special Agreement, the Court is asked in the
second place to decide

"(b)whether the Czech and Slovak Federal Republic was entitled to proceed, in November
1991, to the 'provisional solution' and to put into operation from October 1992 this system,
described in the Report of the Working Group of Independent Experts of the Commission of
the European Communities, the Republic of Hungary and the Czech and Slovak Federal
Republic dated 23 November 1992 (damming up of the Danube at river kilometre 1851.7 on
Czechoslovak territory and resulting consequences on water and navigation course)”.

61. The Court will recall that, as soon as Hungary suspended the works at Nagymaros on 13 May 1989
and extended that suspension to certain works to be carried out at Dunakiliti, Czechoslovakia informed
Hungary that it would feel compelled to take unilateral measures if Hungary were to persist in its
refusal to resume the works. This was inter alia expressed as follows in Czechoslovakia's Note Verbale
of 30 October 1989 to which reference is made in paragraph 37 above:

"Should the Republic of Hungary fail to meet its liabilities and continue unilaterally to
breach the Treaty and related legal documents then the Czechoslovak party will be forced
to commence a provisional, substitute project on the territory of the Czechoslovak Socialist
Republic in order to prevent further losses. Such a provisional project would entail
directing as much water into the Gabcikovo dam as agreed in the Joint Construction Plan."

As the Court has already indicated (see paragraph 23 above), various alternative solutions were
contemplated by Czechoslovakia. In September 1990, the Hungarian authorities were advised of seven
hypothetical alternatives defined by the firm of Hydroconsult of Bratislava. All of those solutions
implied an agreement between the parties, with the exception of one variant, subsequently known as
"Variant C", which was presented as a provisional solution which could be brought about without
Hungarian co-operation. Other contacts between the parties took place, without leading to a settlement
of the dispute. In March 1991, Hungary acquired information according to which perceptible progress
had been made in finalizing the planning of Variant C; it immediately gave expression to the concern
this caused.

62. Inter-governmental negotiation meetings were held on 22 April and 15 July 1991.

On 22 April 1991, Hungary proposed the suspension, until September 1993, of all the works begun on
the basis of the 1977 Treaty, on the understanding that the parties undertook to abstain from any
unilateral action, and that joint studies would be carried out in the interval. Czechoslovakia maintained
its previous position according to which the studies contemplated should take place within the
framework of the 1977 Treaty and without any suspension of the works.

On 15 July 1991, Czechoslovakia confirmed its intention of putting the Gabcikovo power plant into
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service and indicated that the available data enabled the effects of four possible scenarios to be
assessed, each of them requiring the co-operation of the two Governments. At the same time, it proposed
the setting up of a tripartite committee of experts (Hungary, Czechoslovakia, European Communities)
which would help in the search for technical solutions to the problems arising from the entry into
operation of the Gabcikovo sector. Hungary, for its part, took the view that

"In the case of a total lack of understanding the so-called C variation or 'theoretical
opportunity' suggested by the Czecho-Slovak party as a unilateral solution would be such a
grave transgression of Hungarian territorial integrity and International Law for which
there is no precedent even in the practices of the formerly socialist countries for the past 30
years";

it further proposed the setting up of a bilateral committee for the assessment of environmental
consequences, subject to work on Czechoslovak territory being suspended.

63. By a letter dated 24 July 1991, the Government of Hungary communicated the following message to
the Prime Minister of Slovakia:

"Hungarian public opinion and the Hungarian Government anxiously and attentively
follows the [Czechoslovakian] press reports of the unilateral steps of the Government of the
Slovak Republic in connection with the barrage system.

The preparatory works for diverting the water of the Danube near the Dunakiliti dam
through unilaterally are also alarming. These steps are contrary to the 1977 Treaty and to
the good relationship between our nations."

On 30 July 1991 the Slovak Prime Minister informed the Hungarian Prime Minister of

"the decision of the Slovak Government and of the Czech and Slovak Federal Government
to continue work on the Gabcikovo power plant, as a provisional solution, which is aimed
at the commencement of operations on the territory of the Czech and Slovak Federal
Republic”.

On the same day, the Government of Hungary protested, by a Note Verbale, against the filling of the
headrace canal by the Czechoslovak construction company, by pumping water from the Danube.

By a letter dated 9 August 1991 and addressed to the Prime Minister of Slovakia, the Hungarian
authorities strenuously protested against "any unilateral step that would be in contradiction with the
interests of our [two] nations and international law" and indicated that they considered it "very
important [to] receive information as early as possible on the details of the provisional solution". For
its part, Czechoslovakia, in a Note Verbale dated 27 August 1991, rejected the argument of Hungary
that the continuation of the works under those circumstances constituted a violation of international
law, and made the following proposal:

"Provided the Hungarian side submits a concrete technical solution aimed at putting into
operation the Gabcikovo system of locks and a solution of the system of locks based on the
1977 Treaty in force and the treaty documents related to it, the Czechoslovak side is
prepared to implement the mutually agreed solution.”

64. The construction permit for Variant C was issued on 30 October 1991. In November 1991
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construction of a dam started at Cunovo, where both banks of the Danube are on Czechoslovak (now
Slovak) territory.

In the course of a new inter-governmental negotiation meeting, on 2 December 1991, the parties agreed
to entrust the task of studying the whole of the question of the Gabcikovo-Nagymaros Project to a Joint
Expert Committee which Hungary agreed should be complemented with an expert from the European
Communities. However whereas, for Hungary, the work of that Committee would have been
meaningless if Czechoslovakia continued construction of Variant C, for Czechoslovakia, the suspension
of the construction, even on a temporary basis, was unacceptable.

That meeting was followed by a large number of exchanges of letters between the parties and various
meetings between their representatives at the end of 1991 and early in 1992. On 23 January 1992,
Czechoslovakia expressed its readiness "to stop work on the provisional solution and continue the
construction upon mutual agreement" if the tripartite committee of experts whose constitution it
proposed, and the results of the test operation of the Gabcikovo part, were to "confirm that negative
ecological effects exceed its benefits". However, the positions of the parties were by then
comprehensively defined, and would scarcely develop any further. Hungary considered, as it indicated
in a Note Verbale of 14 February 1992, that Variant C was in contravention

"of [the Treaty of 1977] . . . and the convention ratified in 1976 regarding the water
management of boundary waters.

with the principles of sovereignty, territorial integrity, with the inviolability of State
borders, as well as with the general customary norms on international rivers and the spirit
of the 1948 Belgrade Danube Convention";

and the suspension of the implementation of Variant C was, in its view, a prerequisite. As for
Czechoslovakia, it took the view that recourse to Variant C had been rendered inevitable, both for
economic and ecological as well as navigational reasons, because of the unlawful suspension and
abandonment by Hungary of the works for which provision was made in the 1977 Treaty. Any
negotiation had, in its view, to be conducted within the framework of the Treaty and without the
implementation of Variant C — described as "provisional” — being called into question.

65. On 5 August 1992, the Czechoslovak representative to the Danube Commission informed it that
"work on the severance cutting through of the Danube's flow will begin on 15 October 1992 at the
1,851.759-kilometre line" and indicated the measures that would be taken at the time of the "severance".
The Hungarian representative on the Commission protested on 17 August 1992, and called for
additional explanations.

During the autumn of 1992, the implementation of Variant C was stepped up. The operations involved in
damming the Danube at Cunovo had been scheduled by Czechoslovakia to take place during the second
half of October 1992, at a time when the waters of the river are generally at their lowest level. On the
initiative of the Commission of the European Communities, trilateral negotiations took place in Brussels
on 21 and 22 October 1992, with a view to setting up a committee of experts and defining its terms of
reference. On that date, the first phase of the operations leading to the damming of the Danube (the
reinforcement of the riverbed and the narrowing of the principal channel) had been completed. The
closure of the bed was begun on 23 October 1992 and the construction of the actual dam continued from
24 to 27 October 1992: a pontoon bridge was built over the Danube on Czechoslovak territory using
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river barges, large stones were thrown into the riverbed and reinforced with concrete, while 80 to 90
percent of the waters of the Danube were directed into the canal designed to supply the Gabcikovo
power plant. The implementation of Variant C did not, however, come to an end with the diversion of the
waters, as there still remained outstanding both reinforcement work on the dam and the building of
certain auxiliary structures.

The Court has already referred in paragraph 24 above to the meeting held in London on 28 October
1992 under the auspices of the European Communities, in the course of which the parties to the
negotiations agreed, inter alia, to entrust a tripartite Working Group composed of independent experts
(i.e., four experts designated by the European Commission, one designated by Hungary and another by
Czechoslovakia) with the task of reviewing the situation created by the implementation of Variant C and
making proposals as to urgent measures to adopt. After having worked for one week in Bratislava and
one week in Budapest, the Working Group filed its report on 23 November 1992.

66. A summary description of the constituent elements of Variant C appears at paragraph 23 of the
present Judgment. For the purposes of the question put to the Court, the official description that should
be adopted is, according to Article 2, paragraph 1 (b), of the Special Agreement, the one given in the
aforementioned report of the Working Group of independent experts, and it should be emphasized that,

according to the Special Agreement, "Variant C" must be taken to include the consequences "on water
and navigation course" of the dam closing off the bed of the Danube.

In the section headed "Variant C Structures and Status of Ongoing Work”, one finds, in the report of the
Working Group, the following passage:

"In both countries the original structures for the Gabcikovo scheme are completed except
Jor the closure of the Danube river at Dunakiliti and the

(1) Completion of the hydropower station (installation and testing of turbines) at
Gabcikovo.

Variant C consists of a complex of structures, located in Czecho-Slovakia . . . The
construction of these are planned for two phases. The structures include . . . :

(2) By-pass weir controlling the flow into the river Danube.
(3) Dam closing the Danubian river bed.

(4) Floodplain weir (weir in the inundation).

(3) Intake structure for the Mosoni Danube.

(6) Intake structure in the power canal.

(7) Earth barrages/dykes connecting structures.

(8) Ship lock for smaller ships (15 m x 80 m).

(9) Spillway weir.

(10) Hydropower station.
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The construction of the structures 1-7 are included in Phase 1, while the remaining 8-10
are a part of Phase 2 scheduled for construction 1993-1995."

* %

67. Czechoslovakia had maintained that proceeding to Variant C and putting it into operation did not
constitute internationally wrongful acts; Slovakia adopted this argument. During the proceedings before
the Court Slovakia contended that Hungary's decision fo suspend and subsequently abandon the
construction of works at Dunakiliti had made it impossible for Czechoslovakia to carry out the works as
initially contemplated by the 1977 Treaty and that the latter was therefore entitled to proceed with a
solution which was as close to the original Project as possible. Slovakia invoked what it described as a
"principle of approximate application” to justify the construction and operation of Variant C. It
explained that this was the only possibility remaining to it "of Julfilling not only the purposes of the 1977
Treaty, but the continuing obligation to implement it in good faith”.

68. Slovakia also maintained that Czechoslovakia was under a duty to mitigate the damage resulting
Jrom Hungary's unlawful actions. It claimed that a State which is confronted with a wrongful act of
another State is under an obligation to minimize its losses and, thereby, the damages claimable against
the wrong-doing State. It argued furthermore that "Mitigation of damages is also an aspect of the
performance of obligations in good faith." For Slovakia, these damages would have been immense in the
present case, given the investments made and the additional economic and environmental prejudice
which would have resulted from the failure to complete the works at Dunakiliti/Gabcikovo and to put the
System into operation. For this reason, Czechoslovakia was not only entitled, but even obliged, to
implement Variant C.

69. Although Slovakia maintained that Czechoslovakia's conduct was lawful, it argued in the alternative
that, even were the Court to find otherwise, the putting into operation of Variant C could still be
Justified as a countermeasure.

70. Hungary for its part contended that Variant C was a material breach of the 1977 Treaty. It
considered that Variant C also violated Czechoslovakia's obligations under other treaties, in particular
the Convention of 31 May 1976 on the Regulation of Water Management Issues of Boundary Waters
concluded at Budapest, and its obligations under general international law.

71. Hungary contended that Slovakia's arguments rested on an erroneous presentation of the facts and
the law. Hungary denied, inter alia, having committed the slightest violation of its treaty obligations
which could have justified the putting into operation of Variant C. It considered that "no such rule" of
"approximate application” of a treaty exists in international law; as to the argument derived from
"mitigation of damage[s]", it claimed that this has to do with the quantification of loss, and could not
serve to excuse conduct which is substantively unlawful. Hungary furthermore stated that Variant C did
not satisfy the conditions required by international law for countermeasures, in particular the condition
of proportionality.

72. Before dealing with the arguments advanced by the Parties, the Court wishes to make clear that it is
aware of the serious problems with which Czechoslovakia was confronted as a result of Hungary's
decision to relinquish most of the construction of the System of Locks Jor which it was responsible by
virtue of the 1977 Treaty. Vast investments had been made, the construction at Gabcikovo was all but
Jfinished, the bypass canal was completed, and Hungary itself, in 1991, had duly fulfilled its obligations
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under the Treaty in this respect in completing work on the tailrace canal. It emerges from the report,

dated 31 October 1992, of the tripartite fact-finding mission the Court has referred to in paragraph 24

of the present Judgment, that not using the system would have led to considerable financial losses, and
that it could have given rise to serious problems for the environment.

73. Czechoslovakia repeatedly denounced Hungary's suspension and abandonment of works as a
JSundamental breach of the 1977 Treaty and consequently could have invoked this breach as a ground
Jor terminating the Treaty; but this would not have brought the Project any nearer to completion. It
therefore chose to insist on the implementation of the Treaty by Hungary, and on many occasions called
upon the latter to resume performance of its obligations under the Treaty.

When Hungary steadfastly refused to do so — although it had expressed its willingness to pay
compensation for damage incurred by Czechoslovakia — and when negotiations stalled owing to the
diametrically opposed positions of the parties, Czechoslovakia decided to put the Gabcikovo system into
operation unilaterally, exclusively under its own control and for its own benefit.

74. That decision went through various stages and, in the Special Agreement, the Parties asked the
Court to decide whether Czechoslovakia "was entitled to proceed, in November 1991" to Variant C. and
"to put [it] into operation from October 1992".

75. With a view to justifying those actions, Slovakia invoked what it described as "the principle of
approximate application”, expressed by Judge Sir Hersch Lauterpacht in the Jfollowing terms:

"It is a sound principle of law that whenever a legal instrument of continuing validity
cannot be applied literally owing to the conduct of one of the parties, it must, without
allowing that party to take advantage of its own conduct, be applied in a way
approximating most closely to its primary object. To do that is to interpret and to give effect
10 the instrument — not to change it."” (Admissibility of Hearings of Petitioners by the
Committee on South West Africa, separate opinion of Sir Hersch Lauterpacht, I1.C.J.
Reports 1956, p. 46.)

It claimed that this is a principle of international law and a general principle of law.

76. It is not necessary for the Court to determine whether there is a principle of international law or a
general principle of law of "approximate application"” because, even if such a principle existed, it could
by definition only be employed within the limits of the treaty in question. In the view of the Court,
Variant C does not meet that cardinal condition with regard to the 1977 Treaty.

77. As the Court has already observed, the basic characteristic of the 1977 T reaty is, according to
Article 1, to provide for the construction of the Gabcikovo-Nagymaros System of Locks as a joint
investment constituting a single and indivisible operational system of works. This element is equally
reflected in Articles 8 and 10 of the Treaty providing for joint ownership of the most important works of
the Gabcikovo-Nagymaros project and for the operation of this joint property as a co-ordinated single
unit. By definition all this could not be carried out by unilateral action. In spite of having a certain
external physical similarity with the original Project, Variant C thus differed sharply from it in its legal
characteristics.

78. Moreover, in practice, the operation of Variant C led Czechoslovakia to appropriate, essentially for
its use and benefit, between 80 and 90 per cent of the waters of the Danube before returning them to the
main bed of the river, despite the fact that the Danube is not only a shared international watercourse but
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also an international boundary river.

Czechoslovakia submitted that Variant C was essentially no more than what Hungary had already
agreed to and that the only modifications made were those which had become necessary by virtue of
Hungary's decision not to implement its treaty obligations. It is true that Hungary, in concluding the
1977 Treaty, had agreed to the damming of the Danube and the diversion of its waters into the bypass
canal. But it was only in the context of a joint operation and a sharing of its benefits that Hungary had
given its consent. The suspension and withdrawal of that consent constituted a violation of Hungary's
legal obligations, demonstrating, as it did, the refusal by Hungary of joint operation; but that cannot
mean that Hungary forfeited its basic right to an equitable and reasonable sharing of the resources of
an international watercourse.

The Court accordingly concludes that Czechoslovakia, in putting Variant C into operation, was not
applying the 1977 Treaty but, on the contrary, violated certain of its express provisions, and, in so
doing, committed an internationally wrongful act.

79. The Court notes that between November 1991 and October 1992, Czechoslovakia confined itself to
the execution, on its own territory, of the works which were necessary for the implementation of Variant
C, but which could have been abandoned if an agreement had been reached between the parties and did
not therefore predetermine the final decision to be taken. For as long as the Danube had not been
unilaterally dammed, Variant C had not in fact been applied.

Such a situation is not unusual in international law or, for that matter, in domestic law. A wrongful act
or offence is frequently preceded by preparatory actions which are not to be confused with the act or
offence itself. It is as well to distinguish between the actual commission of a wrongful act (whether
instantaneous or continuous) and the conduct prior to that act which is of a preparatory character and
which "does not qualify as a wrongful act” (see for example the Commentary on Article 41 of the Draft
Articles on State Responsibility, "Report of the International Law Commission on the work of its forty-
eighth session, 6 May-26 July 1996", Official Records of the General Assembly, Fifty-first Session,
Supplement No. 10 (4/51/10), p. 141 and Yearbook of the International Law Commission, 1993, Vol. II,
Part 2, p. 57, para. 14).

80. Slovakia also maintained that it was acting under a duty to mitigate damages when it carried out
Variant C. It stated that "It is a general principle of international law that a party injured by the non-
performance of another contract party must seek to mitigate the damage he has sustained.”

It would follow from such a principle that an injured State which has failed to take the necessary
measures to limit the damage sustained would not be entitled to claim compensation for that damage
which could have been avoided. While this principle might thus provide a basis for the calculation of
damages, it could not, on the other hand, justify an otherwise wrongful act.

81. Since the Court has found that the putting into operation of Variant C constituted an internationally
wrongful act, the duty to mitigate damage invoked by Slovakia does not need to be examined further.

*

82. Although it did not invoke the plea of countermeasures as a primary argument, since it did not
consider Variant C to be unlawful, Slovakia stated that "Variant C could be presented as a justified
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countermeasure to Hungary's illegal acts".

The Court has concluded, in paragraph 78 above, that Czechoslovakia committed an internationally
wrongful act in putting Variant C into operation. Thus, it now has to determine whether such
wrongfulness may be precluded on the ground that the measure so adopted was in response to
Hungary's prior failure to comply with its obligations under international law.

83. In order to be justifiable, a countermeasure must meet certain conditions (see Military and
Paramilitary Activities in and against Nicaragua (Nicaragua v. United States of America) Merits,
Judgment, 1.C.J. Reports 1986, p. 127, para. 249. See also Arbitral Award of 9 December 1978 in the
case concerning the Air Service Agreement of 27 March 1946 between the United States of America and
France, United Nations, Reports of International Arbitral Awards (RIAA), Vol. XVIII, pp. 443 et seq.;
also Articles 47 to 50 of the Draft Articles on State Responsibility adopted by the International Law
Commission on first reading, "Report of the International Law Commission on the work of its forty-
eighth session, 6 May-26 July 1996", Official Records of the General Assembly, Fifty-first Session,
Supplement No. 10 (4/51/10), pp. 144-145.)

In the first place it must be taken in response to a previous international wrongful act of another State
and must be directed against that State. Although not primarily presented as a countermeasure, it is
clear that Variant C was a response to Hungary's suspension and abandonment of works and that it was
directed against that State; and it is equally clear, in the Court's view, that Hungary's actions were
internationally wrongful.

84. Secondly, the injured State must have called upon the State committing the wrongful act to
discontinue its wrongful conduct or to make reparation for it. It is clear from the facts of the case, as
recalled above by the Court (see paragraphs 61 et seq.), that Czechoslovakia requested Hungary to
resume the performance of its treaty obligations on many occasions.

85. In the view of the Court, an important consideration is that the effects of a countermeasure must be
commensurate with the injury suffered, taking account of the rights in question.

In 1929, the Permanent Court of International Justice, with regard to navigation on the River Oder,
stated as follows:

"[the] community of interest in a navigable river becomes the basis of a common legal
right, the essential features of which are the perfect equality of all riparian States in the
user of the whole course of the river and the exclusion of any preferential privilege of any

one riparian State in relation to the others" (Territorial Jurisdiction of the International
Commission of the River Oder, Judgment No. 16, 1929, P.C.1J., Series A, No. 23, p. 27).

Modern development of international law has strengthened this principle for non-navigational uses of
international watercourses as well, as evidenced by the adoption of the Convention of 21 May 1997 on
the Law of the Non-Navigational Uses of International Watercourses by the United Nations General
Assembly.

The Court considers that Czechoslovakia, by unilaterally assuming control of a shared resource, and
thereby depriving Hungary of its right to an equitable and reasonable share of the natural resources of
the Danube — with the continuing effects of the diversion of these waters on the ecology of the riparian
area of the Szigetkéz — failed to respect the proportionality which is required by international law.
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86. Moreover, as the Court has already pointed out (see paragraph 78), the fact that Hungary had

agreed in the context of the original Project to the diversion of the Danube (and, in the Joint

Contractual Plan, to a provisional measure of withdrawal of water from the Danube) cannot be

understood as having authorized Czechoslovakia to proceed with a unilateral diversion of this
magnitude without Hungary's consent.

87. The Court thus considers that the diversion of the Danube carried out by Czechoslovakia was not a
lawful countermeasure because it was not proportionate. It is therefore not required to pass upon one
other condition for the lawfulness of a countermeasure, namely that its purpose must be to induce the
wrongdoing State to comply with its obligations under international law, and that the measure must
therefore be reversible.

88. In the light of the conclusions reached above, the Court, in reply to the question put to it in Article 2,
paragraph 1 (b), of the Special Agreement (see paragraph 60), finds that Czechoslovakia was entitled to
proceed, in November 1991, to Variant C in so far as it then confined itself to undertaking works which
did not predetermine the final decision to be taken by it. On the other hand, Czechoslovakia was not
entitled to put that Variant into operation from October 1992.

*

89. By the terms of Article 2, paragraph 1 (c), of the Special Agreement, the Court is asked, thirdly, to
determine

"what are the legal effects of the notification, on 19 May 1992, of the termination of the
Treaty by the Republic of Hungary".

The Court notes that it has been asked to determine what are the legal effects of the notification given on
19 May 1992 of the termination of the Treaty. It will consequently confine itself to replying to this
question.

90. The Court will recall that, by early 1992, the respective parties to the 1977 Treaty had made clear
their positions with regard to the recourse by Czechoslovakia to Variant C. Hungary in a Note Verbale
of 14 February 1992 had made clear its view that Variant C was a contravention of the 1977 Treaty (see
paragraph 64 above); Czechoslovakia insisted on the implementation of Variant C as a condition for
further negotiation. On 26 February 1992, in a letter to his Czechoslovak counterpart, the Prime
Minister of Hungary described the impending diversion of the Danube as "a serious breach of
international law" and stated that, unless work was suspended while further enquiries took place, "the
Hungarian Government [would] have no choice but to respond to this situation of necessity by
terminating the 1977 inter-State Treaty". In a Note Verbale dated 18 March 1992, Czechoslovakia
reaffirmed that, while it was prepared to continue negotiations "on every level”, it could not agree "to
stop all work on the provisional solution”.

On 24 March 1992, the Hungarian Parliament passed a resolution authorizing the Government to
terminate the 1977 Treaty if Czechoslovakia did not stop the works by 30 April 1992. On 13 April 1992,
the Vice-President of the Commission of the European Communities wrote to both parties confirming
the willingness of the Commission to chair a committee of independent experts including representatives

http://www.icj-cij.org/icjwww/idocket/ihs/ihsjudgement/ihs_ijudgment 970925.html 11/21/2003



Judgment: Case concerning the Gabcikovo-Nagymaros project - (Hungary/Slovakia) 2...  Page 42 of 63

QA 0b%
of the two countries, in order to assist the two Governments in identifying a mutually acceptable
solution. Commission involvement would depend on each Government not taking "any steps . . . which
would prejudice possible actions to be undertaken on the basis of the report's findings". The
Czechoslovak Prime Minister stated in a letter to the Hungarian Prime Minister dated 23 April 1992,
that his Government continued to be interested in the establishment of the proposed committee "without
any preliminary conditions"; criticizing Hungary's approach, he refused to suspend work on the
provisional solution, but added, "in my opinion, there is still time, until the damming of the Danube (i.e.,
until October 31, 1992), for resolving disputed questions on the basis of agreement of both States”.

On 7 May 1992, Hungary, in the very resolution in which it decided on the termination of the Treaty,
made a proposal, this time to the Slovak Prime Minister, for a six-month suspension of work on Variant
C. The Slovak Prime Minister replied that the Slovak Government remained ready to negotiate, but
considered preconditions "inappropriate”.

91. On 19 May 1992, the Hungarian Government transmitted to the Czechoslovak Government a
Declaration notifying it of the termination by Hungary of the 1977 Treaty as of 25 May 1992. In a letter
of the same date from the Hungarian Prime Minister to the Czechoslovak Prime Minister, the immediate
cause for termination was specified to be Czechoslovakia’s refusal, expressed in its letter of 23 April
1992, to suspend the work on Variant C during mediation efforts of the Commission of the European
Communities. In its Declaration, Hungary stated that it could not accept the deleterious effects for the
environment and the conservation of nature of the implementation of Variant C which would be
practically equivalent to the dangers caused by the realization of the original Project. It added that
Variant C infringed numerous international agreements and violated the territorial integrity of the
Hungarian State by diverting the natural course of the Danube.

*k %

92. During the proceedings, Hungary presented five arguments in support of the lawfulness, and thus
the effectiveness, of its notification of termination. These were the existence of a state of necessity; the
impossibility of performance of the Treaty; the occurrence of a fundamental change of circumstances;
the material breach of the Treaty by Czechoslovakia; and, finally, the development of new norms of
international environmental law. Slovakia contested each of these grounds.

93. On the first point, Hungary stated that, as Czechoslovakia had "remained inflexible” and continued
with its implementation of Variant C, "a temporary state of necessity eventually became permanent,
Justifying termination of the 1977 Treaty".

Slovakia, for its part, denied that a state of necessity existed on the basis of what it saw as the scientific
facts; and argued that even if such a state of necessity had existed, this would not give rise to a right to

terminate the Treaty under the Vienna Convention of 1969 on the Law of Treaties.

94. Hungary's second argument relied on the terms of Article 61 of the Vienna Convention, which is
worded as follows:

"Article 61

Supervening impossibility of performance
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1. A party may invoke the impossibility of performing a treaty as a ground for terminating or
withdrawing from it if the impossibility results from the permanent disappearance or destruction of an
object indispensable for the execution of the treaty. If the impossibility is temporary, it may be invoked
only as a ground for suspending the operation of the treaty.

2. Impossibility of performance may not be invoked by a party as a ground for terminating, withdrawing
from or suspending the operation of a treaty if the impossibility is the result of a breach by that party
either of an obligation under the treaty or of any other international obligation owed to any other party
to the treaty."

Hungary declared that it could not be "obliged to fulfil a practically impossible task, namely to
construct a barrage system on its own territory that would cause irreparable environmental damage”. It
concluded that

"By May 1992 the essential object of the Treaty — an economic joint investment which was
consistent with environmental protection and which was operated by the two parties jointly
— had permanently disappeared, and the Treaty had thus become impossible to perform.”

In Hungary's view, the "object indispensable for the execution of the treaty", whose disappearance or
destruction was required by Article 61 of the Vienna Convention, did not have to be a physical object,
but could also include, in the words of the International Law Commission, "a legal situation which was
the raison d'étre of the rights and obligations”".

Slovakia claimed that Article 61 was the only basis for invoking impossibility of performance as a
ground for termination, that paragraph 1 of that Article clearly contemplated physical "disappearance
or destruction” of the object in question, and that, in any event, paragraph 2 precluded the invocation of
impossibility "if the impossibility is the result of a breach by that party . . . of an obligation under the
treaty”.

95. As to "fundamental change of circumstances", Hungary relied on Article 62 of the Vienna
Convention on the Law of Treaties which states as follows:

"Article 62
Fundamental change of circumstances

1. A fundamental change of circumstances which has occurred with regard to those existing
at the time of the conclusion of a treaty, and which was not foreseen by the parties, may not
be invoked as a ground for terminating or withdrawing from the treaty unless:

(a) the existence of those circumstances constituted an essential basis of the consent of the
parties to be bound by the treaty; and

(b) the effect of the change is radically to transform the extent of obligations still to be
performed under the treaty.

2. A fundamental change of circumstances may not be invoked as a ground for terminating
or withdrawing from a treaty:

(a) if the treaty establishes a boundary, or
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(b) if the fundamental change is the result of a breach by the party invoking it either of an
obligation under the treaty or of any other international obligation owed to any other party
to the treaty.

3. If, under the foregoing paragraphs, a party may invoke a fundamental change of
circumstances as a ground for terminating or withdrawing from a treaty it may also invoke
the change as a ground for suspending the operation of the treaty.”

Hungary identified a number of "substantive elements" present at the conclusion of the 1977 Treaty
which it said had changed fundamentally by the date of notification of termination. These included the
notion of "socialist integration”, for which the Treaty had originally been a "vehicle", but which
subsequently disappeared; the "single and indivisible operational system”, which was to be replaced by
a unilateral scheme; the fact that the basis of the planned joint investment had been overturned by the
sudden emergence of both States into a market economy; the attitude of Czechoslovakia which had
turned the "framework treaty” into an "immutable norm"; and, finally, the transformation of a treaty
consistent with environmental protection into "a prescription for environmental disaster”.

Slovakia, for its part, contended that the changes identified by Hungary had not altered the nature of the
obligations under the Treaty from those originally undertaken, so that no entitlement to terminate it
arose from them.

96. Hungary further argued that termination of the Treaty was justified by Czechoslovakia's material

breaches of the Treaty, and in this regard it invoked Article 60 of the Vienna Convention on the Law of
Treaties, which provides:

"Article 60
Termination or suspension of the operation of a treaty as a consequence of its breach
1. A material breach of a bilateral treaty by one of the parties entitles the other to invoke
the breach as a ground for terminating the treaty or suspending its operation in whole or in
part.

2. A material breach of a multilateral treaty by one of the parties entitles:

(a) the other parties by unanimous agreement to suspend the operation of the treaty in
whole or in part or to terminate it either:

(i) in the relations between themselves and the defaulting State, or

(ii) as between all the parties;

(b) a party specially affected by the breach to invoke it as a ground for suspending the
operation of the treaty in whole or in part in the relations between itself and the defaulting
State;

(c) any party other than the defaulting State to invoke the breach as a ground for
suspending the operation of the treaty in whole or in part with respect to itself if the treaty

is of such a character that a material breach of its provisions by one party radically
changes the position of every party with respect to the further performance of its
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obligations under the treaty.
3. A material breach of a treaty, for the purposes of this article, consists in:
(a) a repudiation of the treaty not sanctioned by the present Convention; or

(b) the violation of a provision essential to the accomplishment of the object or purpose of
the treaty.

4. The foregoing paragraphs are without prejudice to any provision in the treaty applicable
in the event of a breach.

5. Paragraphs 1 to 3 do not apply to provisions relating to the protection of the human
person contained in treaties of a humanitarian character, in particular to provisions
prohibiting any form of reprisals against persons protected by such treaties."”

Hungary claimed in particular that Czechoslovakia violated the 1977 Treaty by proceeding to the
construction and putting into operation of Variant C, as well as failing to comply with its obligations
under Articles 15 and 19 of the Treaty. Hungary further maintained that Czechoslovakia had breached
other international conventions (among them the Convention of 31 May 1976 on the Regulation of
Water Management Issues of Boundary Waters) and general international law.

Slovakia denied that there had been, on the part of Czechoslovakia or on its part, any material breach of
the obligations to protect water quality and nature, and claimed that Variant C, far from being a

breach, was devised as "the best possible approximate application” of the Treaty. It furthermore denied
that Czechoslovakia had acted in breach of other international conventions or general international
law.

97. Finally, Hungary argued that subsequently imposed requirements of international law in relation to
the protection of the environment precluded performance of the Treaty. The previously existing
obligation not to cause substantive damage to the territory of another State had, Hungary claimed,
evolved into an erga omnes obligation of prevention of damage pursuant to the "precautionary
principle”. On this basis, Hungary argued, its termination was "forced by the other party's refusal to
suspend work on Variant C".

Slovakia argued, in reply, that none of the intervening developments in environmental law gave rise to
norms of jus cogens that would override the Treaty. Further, it contended that the claim by Hungary to
be entitled to take action could not in any event serve as legal justification for termination of the Treaty
under the law of treaties, but belonged rather "to the language of self-help or reprisals”.

% %

98. The question, as formulated in Article 2, paragraph 1 (c), of the Special Agreement, deals with
treaty law since the Court is asked to determine what the legal effects are of the notification of
termination of the Treaty. The question is whether Hungary's notification of 19 May 1992 brought the
1977 Treaty to an end, or whether it did not meet the requirements of international law, with the
consequence that it did not terminate the Treaty.

99. The Court has referred earlier to the question of the applicability to the present case of the Vienna
Convention of 1969 on the Law of Treaties. The Vienna Convention is not directly applicable to the
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1977 Treaty inasmuch as both States ratified that Convention only after the Treaty's conclusion.
Consequently only those rules which are declaratory of customary law are applicable to the 1977
Treaty. As the Court has already stated above (see paragraph 46), this is the case, in many respects,
with Articles 60 to 62 of the Vienna Convention, relating to termination or suspension of the operation
of a treaty. On this, the Parties, too, were broadly in agreement.

100. The 1977 Treaty does not contain any provision regarding its termination. Nor is there any
indication that the parties intended to admit the possibility of denunciation or withdrawal. On the
contrary, the Treaty establishes a long-standing and durable régime of joint investment and joint
operation. Consequently, the parties not having agreed otherwise, the Treaty could be terminated only
on the limited grounds enumerated in the Vienna Convention.

*

101. The Court will now turn to the first ground advanced by Hungary, that of the state of necessity. In
this respect, the Court will ierely observe that, even if a state of necessity is found to exist, it is not a
ground for the termination of a treaty. It may only be invoked to exonerate from its responsibility a State
which has failed to implement a treaty. Even if found justified, it does not terminate a Treaty, the Treaty
may be ineffective as long as the condition of necessity continues to exist; it may in fact be dormant, but
— unless the parties by mutual agreement terminate the Treaty — it continues to exist. As soon as the
state of necessity ceases to exist, the duty to comply with treaty obligations revives.

*

102. Hungary also relied on the principle of the impossibility of performance as reflected in Article 61
of the Vienna Convention on the Law of Treaties. Hungary's interpretation of the wording of Article 61
is, however, not in conformity with the terms of that Article, nor with the intentions of the Diplomatic
Conference which adopted the Convention. Article 61, paragraph 1, requires the "permanent
disappearance or destruction of an object indispensable for the execution” of the treaty to justify the
termination of a treaty on grounds of impossibility of performance. During the conference, a proposal
was made to extend the scope of the article by including in it cases such as the impossibility to make
certain payments because o serious financial difficulties (Official Records of the United Nations
Conference on the Law of Treaties, First Session, Vienna, 26 March-24 May 1968, Doc. A/CONF.39/11,
Summary records of the plenary meetings and of the meetings of the Committee of the Whole, 62nd
Meeting of the Committee of the Whole, pp. 361-365). Although it was recognized that such situations
could lead to a preclusion of the wrongfulness of non-performance by a party of its treaty obligations,
the participating States wer. not prepared to consider such situations to be a ground for terminating or
suspending a treaty, and prcjerred to limit themselves to a narrower concept.

103. Hungary contended thut the essential object of the Treaty — an economic joint investment which
was consistent with environmental protection and which was operated by the two contracting parties
jointly — had permanently disappeared and that the Treaty had thus become impossible to perform. It is
not necessary for the Court (o determine whether the term "object" in Article 61 can also be understood
to embrace a legal régime «.s in any event, even if that were the case, it would have to conclude that in
this instance that régime ha.l not definitively ceased to exist. The 1977 Treaty — and in particular its
Articles 15, 19 and 20 — actually made available to the parties the necessary means to proceed at any
time, by negotiation, to the required readjustments between economic imperatives and ecological
imperatives. The Court would add that, if the joint exploitation of the investment was no longer possible,
this was originally because [ungary did not carry out most of the works for which it was responsible
under the 1977 Treaty; Article 61, paragraph 2, of the Vienna Convention expressly provides that
impossibility of per/ormanc. may not be invoked for the termination of a treaty by a party to that treaty
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when it results from that party's own breach of an obligation flowing from that treaty.

*

104. Hungary further argucd that it was entitled to invoke a number of events which, cumulatively,
would have constituted a fundamental change of circumstances. In this respect it specified profound
changes of a political nature, the Project's diminishing economic viability, the progress of
environmental knowledge and the development of new norms and prescriptions of international
environmental law (see paragraph 95 above).

The Court recalls that, in the Fisheries Jurisdiction case (I.C.J. Reports 1973, p. 63, para. 36), it stated
that,

"4rticle 62 of the Vicina Convention on the Law of Treaties, . . . may in many respects be
considered as u codij cation of existing customary law on the subject of the termination of a
treaty relationship or: account of change of circumstances”.

The prevailing political situ.:tion was certainly relevant for the conclusion of the 1977 Treaty. But the
Court will recall thut the Trcaty provided for a joint investment programme for the production of
energy, the control of floods and the improvement of navigation on the Danube. In the Court's view, the
prevalent political conditio.:s were thus not so closely linked to the object and purpose of the Treaty that
they constituted an esscntic.. busis of the consent of the parties and, in changing, radically altered the
extent of the obligaiions sti.! to be performed. The same holds good for the economic system in force at
the time of the conclusion of the 1977 Treaty. Besides, even though the estimated profitability of the
Project might have appearc ' less in 1992 than in 1977, it does not appear from the record before the
Court that it was bound to < minish to such an extent that the treaty obligations of the parties would
have been radically transfc-med as a result.

The Court does not consid. . that new developments in the state of environmental knowledge and of
environmental law c«n be 5. 10 have been completely unforeseen. What is more, the formulation of
Articles 15, 19 and 20, desincd to accommodate change, made it possible for the parties to take
account of such devclopme: s and to apply them when implementing those treaty provisions.

The changed circumstance, udvanced by Hungary are, in the Court's view, not of such a nature, either
individually or collectively, that their effect would radically transform the extent of the obligations still
to be performed in orler 1. :ccomplish the Project. A fundamental change of circumstances must have
been unforeseen; tl.c cxisic...c uf the circumstances at the time of the Treaty's conclusion must have
constituted an esser: .l bas. - of the consent of the parties to be bound by the Treaty. T he negative and
conditional wordin.. [ Ar:. > 62 of the Vienna Convention on the Law of Treaties is a clear indication
moreover that the siwihility « . treaty relations requires that the plea of. ‘fundamental change of
circumstances be a»:'icd v in exceptional cases.

105. The Court wil! 1.ow cx nine Hungary's argument that it was entitled to terminate the 1977 Treaty
on the ground that -cclic... vukia had violated its Articles 15, 19 and 20 (as well as a number of other
conventions and ruic.. of ¢ cral international law); and that the planning, construction and putting into
operation of Variar. . u!s. mounted to a material breach of the 1977 Treaty.

106. As to that part of Hur:- v's argument which was based on other treaties and general rules of
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international law, the Cour. is of the view that it is only a material breach of the treaty itself, by a State
party to that treaty, whicl cntitles the other party to rely on it as a ground for terminating the treaty.
The violation of other treaty rules or of rules of general international law may justify the taking of
certain measures, including countermeasures, by the injured State, but it does not constitute a ground
for termination und-r the la: * of treaties.

107. Hungary contended the: Czechoslovakia had violated Articles 15, 19 and 20 of the Treaty by
refusing to enter inio negoti..tions with Hungary in order to adapt the Joint Contractual Plan to new
scientific and legal develop:ents regarding the environment. Articles 15, 19 and 20 oblige the parties
Jjointly to take, on a continu. (s basis, appropriate measures necessary for the protection of water
quality, of nature ard of fisl. ng interests.

Articles 15 and 19 expressly provide that the obligations they contain shall be implemented by the
means specified in the Joint Contractual Plan. The failure of the parties to agree on those means cannot,
on the basis of the rccord be vre the Court, be attributed solely to one party. The Court has not found
sufficient evidencc (. conchi.c (l:at Czechoslovakia had consistently refused to consult with Hungary
about the desirabil.:y or nec ‘ssity of measures for the preservation of the environment. The record
rather shows that, \ hile bot. purties indicated, in principle, a willingness to undertake further studies,
in practice Czecho:lovakia refused to countenance a suspension of the works at Dunakiliti and, later, on
Variant C, while 1lungary re juired suspension as a prior condition of environmental investigation
because it claimed . ontinuaton of the work would prejudice the outcome of negotiations. In this regard
it cannot be left ou: of consic crat.on that Hungary itself, by suspending the works at Nagymaros and
Dunakiliti. contribived to th - crcation of a situation which was not conducive to the conduct of fruitful
negotiations.

108. Hungary's main argum.n! for invoking a material breach of the Treaty was the construction and
putting into opera:ion of Var'unt C. As the Court has found in paragraph 79 above, Czechoslovakia

violated the Treaty nly whe : i: < verted the waters of the Danube into the bypass canal in October
1992. In construct:ng the we . 1. liich would lead to the putting into operation of Variant C,
Czechoslovakia d... not act 1 1! )ully.

In the Court's view, therefore, the notification of termination by Hungary on 19 May 1992 was
premature. No breach of the Treu:y by Czechoslovakia had yet taken place and consequently Hungary
was not entitled t. .nvoke ar suc.: breach of the Treaty as a ground for terminating it when it did.

109. In this regarc. it shoulc . e noied that, according to Hungary's Declaration of 19 May 1992, the
termination of the | )77 Trec i wus (o take effect as from 25 May 1992, that is only six days later. Both
Parties agree that /Articles € (o 67 of the Vienna Convention on the Law of Treaties, if not codifying
customary law, at least gencrally reflect customary international law and contain certain procedural
principles whicl ¢:c based .1 «n obligation to act in good faith. As the Court stated in its Advisory
Opinion on the In. - pretatio:: of t..e Agreement of 25 March 1951 between the WHO and Egypt (in
which case the Vicnna Convention did not apply):

"Precisely 1t period.: of 1. me may be involved in the observance of the duties to consult
and negotiutc, and whai period of notice of termination should be given, are matters which
necessarily v.:ry accord .1g o the requirements of the particular case. In principle,
therefore, ir ' for the p.i-iics in each case to determine the length of those periods by
consultatio: ..nd negot.ctio. in good faith.” (I1.C.J. Reports 1980, p. 96, para. 49.)

The termination o, the Treaty by Llungary was to take effect six days after its notification. On neither of
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these dates had Hungary suffered injury resulting from acts of Czechoslovakia. The Court must

therefore confirm its conclusion that Hungary's termination of the Treaty was premature.

110. Nor can the Court overlook that Czechoslovakia committed the internationally wrongful act of
putting into operation Variant C as a result of Hungary's own prior wrongful conduct. As was stated by
the Permanent Court of International Justice:

"It is, moreover, a principle generally accepted in the jurisprudence of international
arbitration, as well as by municipal courts, that one Party cannot avail himself of the fact
that the other has not fulfilled some obligation or has not had recourse to some means of
redress, if the former Party has, by some illegal act, prevented the latter from fulfilling the
obligation in question, or from having recourse 1o the tribunal which would have been
open, to him." (Factory ut Chorzéw, Jurisdiction, Judgment No. 8, 1927, P.C.LJ., Series A,
No. 9, p. 31.)

Hungary, by its own conduct, had prejudiced its right to terminate the Treaty; this would still have been
the case even if Czechoslovakia, by the time of the purported termination, had violated a provision
essential to the accomplishmeu.:: of the object or purpose of the Treaty.

*

111. Finally, the Court will address Hungury's claim that it was entitled to terminate the 1977 Treaty
because new requirements of intcrnational law for the protection of the environment precluded
performance of the Treaty.

112. Neither of the Parties contended that new peremplory norms of environmental law had emerged
since the conclusion of the 1977 Treaty, and the Court will consequently not be required to examine the
scope of Article 64 of the Vienna Convention on the Law of Treaties. On the other hand, the Court
wishes to point out that newly developed norms of environmental law are relevant for the
implementation of the Treaty a:d that the purties could, by agreement, incorporate them through the
application of Articles 15, 19 and 20 of the Treaty. These articles do not contain specific obligations of
performance but require the parties, in carrying out their obligations to ensure that the quality of water
in the Danube is not impaired and that nature is protected, to take new environmental norms into
consideration when agreeing upoun the means to be specified in the Joint Contractual Plan.

By inserting these evolving provisions in the Treaty, the parties recognized the potential necessity to
adapt the Project. Consequeni::, l..e Treaty is not static, and is open to adapt to emerging norms of
international law. By means of rticles 15 and 19, new environmental norms can be incorporated in the
Joint Contractual Plan.

The responsibility to do this was a joint responsibility. The obligations contained in Articles 15, 19 and
20 are, by definition, general and have to be transformed into specific obligations of performance
through a process of consultation and negotiation. Their implementation thus requires a mutual
willingness to discuss in good :ils: actual and potential environmental risks.

It is all the more important to do this because as the Court recalled in its Advisory Opinion on the
Legality of the Threat or Use of Nuclear Weapons, "the environment is not an abstraction but represents
the living space, the quality of life and the very health of human beings, including generations

unborn" (1.C.J. Reports 1996, para. 29; sce also paragraph 53 above).
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and 1o take the required precautionary measures, but they fundamentally disagree on the consequences
this has for the joint Project. In such a case, third-party involvement may be helpful and instrumental in
finding a solution, provided each of the Parties is flexible in its position.

114. Finally, Hungary maintained that by their conduct both parties had repudiated the T; reaty and that
a bilateral treaty repudiated by both parties cannot survive. The Court is of the view, however, that
although it has found thar both Hungary and Czechoslovakiq Jailed to comply with their obligations
under the 1977 Treaty, this reciprocal wrongful conduct did not bring the Treaty to an end nor Justify its

integrity of the rule pacta sunt servanda if it were to conclude that a Ireaty in force between States,
which the parties have implemented in considerable measure and at great cost over a period of years,
might be unilaterally set aside on grounds of reciprocal non-compliance. It would be otherwise, of

115. In the light of the conclusions it has reached above, the Court, in reply to the question put to it in
Article 2, paragraph | (¢), of the Special Agreement (see paragraph 89), finds that the notification of
termination by Hungary of 19 May 1992 did not have the legal effect of terminating the 1977 Treaty and
related instruments.

* %k

116. In Article 2, paragraph 2, of the Special Agreement, the Court is requested to determine the legal
consequences, including the rights and obligations for the Parties, arising from its Judgment on the
questions formulated in paragraph 1. In Article 5 of the Special Agreement the Parties agreed to enter
into negotiations on the modalities Jor the execution of the Judgment immediately after the Court has
rendered it.

117. The Court must first turn to the question whether Slovakia became a party to the 1977 Treaty as
successor to Czechoslovakia. As an alternative argument, Hungary contended that, even if the Treaty
survived the notification of termination, in any event it ceased to be in force as a treaty on 31 December
1992, as a result of the "disappearance of one of the parties". On that date Czechoslovakia ceased to
exist as a legal entity, and on | January 1993 the Czech Republic and the Slovak Republic came into
existence.

118. According to Hungary, "There is no rule of international law which provides for automatic
succession to bilateral treaties on the disappearance of a party” and such a treaty will not survive
unless another State succeeds to it by express agreement between that State and the remaining party.
While the second paragraph of the Preamble to the Special Agreement recites that "the Slovak Republic
Is one of the two successor Siates of the Czech and Slovak Federal Republic and the sole successor State
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in respect of rights and obligations relating to the Gabcikovo-Nagymaros Project”, Hungary sought to

‘as the successor to the Government of the CSFR" with regard to the 1977 T reaty,
but that Hungary had rejected that Jormulation. It contended that it had never agreed to accept Slovakia
as Successor to the 1977 Treaty. Hungary referred to diplomatic exchanges in which the two Parties had
each submitted to the other lists of those bilateral treaties which they respectively wished should
continue in force between them, Jor negotiation on a case-by-case basis; and Hungary emphasized that
ho agreement was ever reached with regard to the 1977 T, reaty.

Referring to Article 34 of the Vienna Convention of 23 August 1978 on Succession of States in respect of
Treaties, in which "a rule of automatic succession to qll Ireaties is provided for", based on the principle
of continuity, Hungary argued not only that it never signed or ratified the Convention, but that the
"concept of automatic succession" contained in that Article was not and is not, and has never been
accepted as, a statement of general international law.

Hungary further submitted that the 1977 Treaty did not create "obligations and rights . . . relating to the
regime of a boundary" within the meaning of Article 11 of that Convention, and noted that the existing
course of the boundary was unaffected by the T; reaty. It also denied that the T; reaty was a "localized"
treaty, or that it created rights "considered as attaching to [the] territory” within the meaning of Article
12 of the 1978 Convention, which would, as such, be unaffected by a succession of States. The 1977
Treaty was, Hungary insisted, simply a joint investment Hungary's conclusion was that there is no basis

on which the Treaty could have survived the disappearance of Czechoslovakia so as to be binding as

120. According to Slovakia, the 1977 T; reaty, which was not lawfully terminated by Hungary's
notification in May 1992, remains in force between iself, as successor State, and Hungary.

n

Hungary. It relied instead, in the first place, on the general rule of continuity which applies in the case
of dissolution”: it argued, secondly, that the T; reaty is one "attaching to [, the] territory” within the
meaning of Article 12 of the 1978 Vienna Convention, and that it contains provisions relating to a
boundary.

121. In support of its Jirst argument Slovakia cited Article 34 of the 1978 Vienna Convention, which it
claimed is a statement of customary international law, and which imposes the principle of automatic
succession as the rule applicable in the case of dissolution of a State where the predecessor State has
ceased to exist. Slovakia maintained that State practice in cases of dissolution tends to support
continuity as the rule to be Jollowed with regard to bilateral treaties. Slovakia having succeeded to part
of the territory of the Jormer Czechoslovakia, this would be the rule applicable in the Dpresent case.

122. Slovakia's second argument rests on "the principle of ipso Jure continuity of treaties of a territorial
or localized character”. This rule, Slovakia said, is embodied in Article ]2 of the 1978 Convention,
which in part provides as Jollows:

"Article 12
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Other territorial regimes

(a) obligations relating to the use of any territory, or to restrictions upon its use,
established by a treary Jor the benefit of a group of States or of all States and considered as
attaching to that territory;

(b) rights established by a treaty for the benefit of a group of States or of all States and
relating to the use of any territory, or to restrictions upon its use, and considered as
attaching to that territory.

According to Slovakia, "[this] article [ too] can be considered to be one of those provisions of the
Vienna Convention that represent the codification of customary international law" The 1977 Treaty is
said to fall within its scope because of its "specific characteristics . . . which place it in the category of
treaties of a localized or territorial character”. Slovakia also described the T; reaty as one "which
contains boundary provisions and lays down specific territorial regime"” which operates in the interest
of all Danube riparian States, and as "q dispositive treaty, Creating rights in rem, independently of the
legal personality of its original signatories” Here, Slovakia relied on the recognition by the
International Law Commission of the existence of a "special rule” whereby treaties "intended to

A/CONF.80/16/4dd.2, p- 34). Thus, in Slovakia's view, the 1977 Treaty was not one which could have
been terminated through the disappearance of one of the original parties.

%k

123. The Court does not find it necessary Jor the purposes of the present case to enter into g discussion
of whether or not Article 34 of the 1978 Convention reflects the state of customary international law.
More relevant 1o its present analysis is the particular nature and character of the 1977 T; reaty. An
examination of this T, reaty confirms that, aside Jrom its undoubted nature as ajoint investment, its major
elements were the pProposed construction and Joint operation of a large, integrated and indivisible
complex of structures and installations on specific parts of the respective territories of Hungary and
Czechoslovakia along the Danube. The T, reaty also established the navigational régime for an important
Sector of an international waterway, in particular the relocation of the main international shipping lane
to the bypass canal. In so doing, it inescapably created a situation in which the interests of other users
of the Danube were affected. Furthermore, the interests of third States were expressly acknowledged in
Article 18, whereby the parties undertook lo ensure "uninterrupted and safe navigation on the
International Jairway" in accordance with their obligations under the Convention of 18 August 1948
concerning the Régime of Navigation on the Danube.

In its Commentary on the Draft Articles on Succession of States in respect of Treaties, adopted at its
twenty-sixth session, the International Law Commission identified "treaties of a territorial character” as
having been regarded both in traditional doctrine and in modern opinion as unaffected by a succession
of States (Official Records of the United Nations Conference on the Succession of States in respect of
Treaties, Vol. I, Doc. A/CONF 80/16/4dd.2, p. 27, para. 2). The draft text of Article 12, which reflects
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Convention. It created rights and obligations "attaching to" the parts of the Danube to which it relates;
thus the Treaty itself cannot be affected by a succession of States. The Court therefore concludes that the
1977 Treaty became binding upon Slovakia on | January 1993,

124. It might be added that Slovakia also contended that, while still a constituent part of

zechoslovakia, it Played a role in the development of the Project, as it did later, in the most critical
Phase of negotiations with Hungary about the Jate of the Project. The evidence shows that the Slovak
Government passed resolutions prior to the signing of the 1977 T realy in preparation for its
implementation; and again, after signature, expressing its support for the T reaty. It was the Slovak
Prime Minister who attended the meeting held in Budapest on 22 April 1991 as the Plenipotentiary of
the Federal Government to discuss questions arising out of the Project. It was his successor as Prime
Minister who notified his Hungarian counterpart by letter on 30 July 1991 of the decision of the
Government of the Slovak Republic, as well as of the Government of the Czech and Slovak Federq]
Republic, 1o proceed with the "provisional solution" (see paragraph 63 above); and who wrote again on

Joint commission be set up under the auspices of the European Communities to consider possible
solutions. The Slovak Prime Minister also wrote to the Hungarian Prime Minister in May 1992 on the
subject of the decision taken by the Hungarian Government to terminate the T; reaty, informing him of
resolutions passed by the Slovak Government in response.

1t is not necessary, in the light of the conclusions reached in paragraph 123 above, for the Court to
determine whether there aye legal consequences to be drawn from the prominent part thus played by the
Slovak Republic. Its role does, however, deserve mention.

"are obliged to enter into negotiations in order to produce the result that the water
conditions along the areq Jrom below Cunovo to below the confluence at Sap become
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Jointly defined water conditions as required by Article 3 (a) of the 1976 Convention”.

Hungary moreover indicated that any mutually accepted long-term discharge régime must be "capable
of avoiding damage, including especially damage to biodiversity prohibited by the [1992 Rio
Convention on Biological Diversity]". It added that "¢ Joint environmental impact assessment of the

region and of the future of Variant C structures in the context of the sustainable development of the
region" should be carried out.

126. Hungary also raised the question of financial accountability for the failure of the original project
and stated that both Parties accept the fact that the other has "proprietary and Jinancial interests in the

residues of the original Project and that an accounting has to be carried out" F urthermore, it noted
that:

"Other elements of damage associated with Variant C on Hungarian territory also have to
be brought into the accounting . . ., as well as electricity production since the diversion"

and that

127. Hungary stated that Slovakia had incurred international responsibility and should make reparation
Jor the damage caused to ungary by the operation of Variant C. In that connection, it referred, in the

now”, and the "re-establishment of the flow of [the] waters to the level at which it stood prior to the
unlawful diversion of the river”. It also referred to reparation of the damage to the Jauna, the flora, the
soil, the sub-soil, the groundwater and the aquifer, the damages suffered by the Hungarian population
on account of the increase in the uncertainties weighing on its Suture (pretium doloris), and the damage

arising from the unlawful use, in order to divert the Danube, of installations over which the two Parties
exercised joint ownership.

Lastly, Hungary called Jor the "cessation of the continuous unlawful acts” and a "guarantee that the

same actions will not be repeated ", and asked the Court to order “the permanent Suspension of the
operation of Variant C".

agreement between the FParries, further to Juture negotiations”. [t stated that joint operations could
resume on a basis jointly agreed upon and emphasized the Jollowing:

"whether Nagymaros is built as originally planned, or built elsewhere in a different form,
o, indeed, not built ar all, is a question to be decided by the Parties some time in the future.

Provided the bypass canal and the Gabcikovo Power-station and Locks — both part of the
original Treaty, and not part of Variant C — remain operational and economically viable
and efficient, Slovakia is prepared to negotiate over the Juture roles of Dunakiliti and
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Cunovo, bearing Nagymaros in mind "

It indicated that the Gabcikovo power plant would not operate in peak mode "if the evidence of
environmental damage [ was] clear and accepted by both Parties". Slovakia noted that the Parties
appeared to agree that an accounting should be undertaken "so that, guided by the Court's findings on
responsibility, the Parties can try to reach a global settlement”. It added that the Parties would have to
agree on how the sums due are to be paid.

129. Slovakia stated that Hungary must make reparation for the deleterious consequences of its failures
to comply with its obligations, "whether they relate to its unlawful suspensions and abandonments of
works or to its formal repudiation of the Treaty as Jrom May 1992" and thar compensation should take
the form of a restitutio in integrum. It indicated that "Unless the Parties come to some other
arrangement by concluding an agreement, restitutio in integrum ought to take the Jorm of a return by
Hungary, at a future time, 10 its obligations under the T; reaty” and that "For compensation to be 'full’. .
., o 'Wipe out all the consequences of the illegal act’, . ., q payment of compensation must . . . be added
to the restitutio . . ." Slovakia claims compensation which must include both interest and loss of profits
and should cover the Jollowing heads of damage, which it offers by way of guidance:

(2) Losses caused to Slovakia in the Nagymaros sector: losses in the Jfield of navigation and flood
protection incurred since 1992 by Slovakia due to the Jailure of Hungary to proceed with the works.

(3) Loss of electricity production.

Slovakia also calls Jor Hungary to "give the appropriate guarantees that it will abstain Jrom preventing
the application of the T realy and the continuous operation of the system”. It argued Jrom that standpoint
that it is entitled "to pe given a formal assurance that the internationally wrongful acts of Hungary will
not recur”, and it added that "the maintenance of the closure of the Danube at Cunovo constitutes g
guarantee of that kind", unless Hungary gives an equivalent guarantee "within the Jramework of the
negotiations that are to take Place between the Parties”.

*

130. The Court observes that the part of its Judgment which answers the questions in Article 2,
paragraph 1, of the Special Agreement has a declaratory character. It deals with the past conduct of the
Parties and determines the lawfulness or unlawfulness of that conduct between | 989 and 1992 as well
as its effects on the existence of the Treaty.
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determined by the rules of other relevant conventions to which the two States are party, by the rules of

governed, above all, by the applicable rules of the 1977 T reaty as a lex specialis.

This does not mean thar Jacts — in this case Jacts which flow Jrom wrongful conduct — determine the
law. The principle ex Injuria jus non oritur is sustained by the Court's finding that the legal relationship
created by the 1977 T reaty is preserved and cannot in this case be treated as voided by unlawful
conduct.

What is essential therefore, is that the Jactual situation as it has developed since 1989 shall be placed
Within the context of the preserved and developing treaty relationship, in order to achieve its object and

not at Dunakiliti but at Cunovo, and that the Pplant is operated in g run-of-the-river mode and not in o
peak hour mode as originally foreseen. Equally, the Court cannot ignore the fact that, not only has
Nagymaros not been built, but that, with the effective discarding by both Parties of peak power
operation, there is no longer any point in building it.

135. As the Court has already had occasion to point out, the 1977 T reaty was not only a joint investment
project for the production of energy, but it was designed to serve other objectives as well: the
improvement of the navigability of the Danube, Slood control and regulation of ice-discharge, and the

by events. It would be an administration of the law altogether out of touch with reality if the Court were

gations to be fully reinstated and the works at Cunovo 1o be demolished when the
objectives of the T; realy can be adequately served by the existing structures.
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138. The 1977 T realy never laid down a rigid system, albeit that the construction of a system of locks at
Gabcikovo and Nagymaros was prescribed by the T; reaty itself. In this respect, however, the subsequent
positions adopted by the parties should be taken into consideration. Not only did Hungary insist on
lerminating construction at Nagymaros, but Czechoslovakia stated, on various occasions in the course
of negotiations, that it was willing to consider g limitation or even exclusion of operation in peak hour
mode. In the latter case the construction of the Nagymaros dam would have become pointless. The
explicit terms of the T; realy itself were therefore in practice acknowledged by the parties to be
negotiable.

140. It is clear that the Project’s impact upon, and its implications Jor, the environment are of necessity
a key issue. The numerous scientific reports which have been presented to the Court by the Parties —
even if their conclusions are often contradictory — provide abundant evidence that this Impact and
these implications are considerable.

ot only allowed by the wording of Articles 15 and | 9, but even prescribed, to the extent that these
articles impose a continuing — and thus necessarily evolving — obligation on the parties to maintain
the quality of the water of the Danube and 1o protect nature.

The Court is mindful that, in the Jield of environmental protection, vigilance and prevention are
required on account of the often irreversible character of damage to the environment and of the
limitations inherent in the very mechanism of reparation of this type of damage.

Throughout the ages, mankind has, for economic and other reasons, constantly interfered with natyre.
In the past, this was often done without consideration of the effects upon the environment. Owing to new
scientific insights and to a 8rowing awareness of the risks Jor mankind — Jor present and Sfuture
generations — of pursuit of such interventions at an unconsidered and unabated bpace, new norms and

This need to reconcile economic development with protection of the environment is aptly expressed in
the concept of sustainable development.

satisfactory solution Jor the volume of water to be released into the old bed of the Danube and into the
side-arms on both sides of the river.
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meaningful, which will not be the case when either of them insists upon its own position
without contemplating any modification of it" (I.C.J. Reports 1969, p. 47, para. 85).

144. The 1977 T; reaty not only contains a joint investment programme, it also establishes a régime.
According to the T; reaty, the main structures of the System of Locks are the Joint property of the Parties;
their operation will take the Jorm of a co-ordinated single unit; and the benefits of the project shall be
equally shared.

Since the Court has Jound that the T reaty is still in force and that, under its terms, the joint régime is q
basic element, it considers that, unless the Parties agree otherwise, such a régime should be restored.

145. Article 10, paragraph 1, of the Treaty states that works of the System of Locks constituting the joint
property of the contracting parties shall be operated, as a co-ordinated single unit and in accordance
with jointly-agreed operating and operational procedures, by the authorized operating agency of the
conlracting party in whose lerritory the works are built Paragraph 2 of that Article States that works on
the System of Locks owned by one of the contracting parties shall be independently operated or
maintained by the agencies of that Contracting Party in the Jointly prescribed manner.
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utilization of shared water resources for the achievement of the several objectives mentioned in the
Treaty, in concordance with Article 5, paragraph 2, of the Convention on the Law of the Non-
Navigational Uses of International Watercourses, according to which:

"Watercourse States shall participate in the use, development and protection of an
international watercourse in an equitable and reasonable manner. Such participation

148. Thus far the Court has indicated what in jts view should be the effects of its Jinding that the 1977
Treaty is still in force. Now the Court will turn to the legal consequences of the internationally wrongful
acts committed by the Parties.

149. The Permanent Coury of International Justice stated in its Judgment of 13 September 1928 in the
case concerning the Factory at Chorzow:

reestablish the situarion which would, in all probability, have existed if that act had not
been committed” (P.CIJ, Series A No. | 7,p.47).

"as far as possible" wipe out all the consequences of the illegal act. In this case,
the consequences of the wrongful acts of both Parties will pe wiped out "as far as possible" if they
resume their co-operation in the utilization of the shared water resources of the Danube, and if the

152. The Court has not been
indicate on what basis they s}
losses and both claim pecuniary compensation Jor them.
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compensation.

Slovakia is accordingly entitled to compensation for the damage suffered by Czechoslovakia as well as
by itself as a result of Hungary's decision to suspend and subsequently abandon the works at
Nagymaros and Dunakiliti, as those actions caused the postponement of the putting into operation of the
Gabcikovo power plant, and changes in its mode of operation once in service.

essentially for their own benefit.

153. Given the fact, howe ver, that there have been intersecting wrongs by both Parties, the Court wishes

10 observe that the issue of compensation could satisfactorily be resolved in the Jramework of an overall
settlement if each of the Parties were to renounce or cancel all financial claims and counter-claims.

1977 Treaty and related instruments. If Hungary is to share in the operation and benefits of the Cunovo
complex, it must pay a proportionate share of the building and running costs.

*

155. For these reasons,
THE COURT,
(1) Having regard to Article 2, paragraph |, of the Special Agreement,
in 1989, the works on the Nagymaros Project and on the part of the Gabcikovo Project for which the
Treaty of 16 September 1977 and related instruments attributed responsibility to it;
IN FAVOUR: President Schwebel; Vice-President Weeramantry, Judges Oda, Bedjaoui,
Guillaume, Ranjeva, Shi, Fleischhauer, Koroma, Vereshchetin, Parra-Aranguren,
Kooijmans, Rezek; Judge ad hoc Skubiszewski:

AGAINST: Judge Herczegh;

B. Finds, by nine votes to six, that Czechoslovakia was entitled to proceed, in November 1991 to the
"provisional solution" s described in the terms of the Special Agreement;

IN FAVOUR: Vice-President Weeramantijy; Judges Oda, Guillaume, Shi, Koroma,
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Vereshchetin, Parra-Aranguren, Kooijmans; Judge ad hoc Skubiszewski:
AGAINST: President Schwebel- Judges Bedjaoui, Ranjeva, Herczegh, Fleischhauer, Rezek:

C. Finds, by ten votes to Jive, that Czechoslovakia was not entitled to put into operation, Jrom October
1992, this "provisional solution "

IN FAVOUR: President Schwebel; Vice-President Weeramantry; Judges Bedjaoui,
Guillaume, Ranjeva, Herczegh, Shi, Fleischhauer, Kooijmans, Rezek;

AGAINST: Judges Oda, Koroma, Vereshchetin, Parra-Aranguren; Judge ad hoc
Skubiszewski:

D. Finds, by eleven votes to Jour, that the notification, on 19 May 1992, of the termination of the Treaty
of 16 September 1977 and related instruments by Hungary did not have the legal effect of terminating
them,

IN FAVOUR: Vice-President Weeramantry; Judges Oda, Bedjaoui, Guillaume, Ranjeva,
Shi, Koroma, Vereshchetin, Parra-Aranguren, Kooijmans; Judge ad hoc Skubiszewski:

AGAINST: President Schwebel : Judges Herczegh, F, leischhauer, Rezek;
(2) Having regard to Article 2, paragraph 2, and Article 5 of the Special Agreement,

A. Finds, by twelve votes to three, that Slovakia, as successor to Czechoslovakia, became a party to the
Treaty of 16 September 1977 as SJrom I January 1993;

IN FAVOUR: President Schwebel: Vice-President Weeramantry; Judges Oda, Bedjaoui,
Guillaume, Ranjeva, Shi, Koroma, Vereshchetin, Parra-Aranguren, Kooijmans; Judge ad
hoc Skubiszewski:

AGAINST: Judges Herczegh, Fleischhauer, Rezek;

objectives of the T reaty of 16 September 1977, in accordance with such modalities as they may agree
upon,

IN FAVOUR: President Schwebel; Vice-President Weeramantry, Judges Oda, Bedjaoui,
Guillaume, Ranjeva, Shi, Koroma, Vereshchetin, Parra-Aranguren, Kooijmans, Rezek;
Judge ad hoc Skubiszewski:

AGAINST: Judges Herczegh, Fleischhauer;

C. Finds, by thirteen votes ro two, that, unless the Parties otherwise agree, a joint operational régime
must be established in accordance with the T, reaty of 16 September 1977

IN FAVOUR: President Schwebel; Vice-President Weeramantry; Judges Oda, Bedjaoui,

Guillaume, Ranjeva, Shi, Koroma, Vereshchetin, Parra-Aranguren, Kooijmans, Rezek;
Judge ad hoc Skubiszewski;
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AGAINST: Judges Herczegh, F, leischhauer;

IN FAVOUR: President Schwebel; Vice-President Weeramantry; Judges Bedjaous,
Guillaume, Ranjeva, Herczegh, Shi, Fleischhauer, Parra—Aranguren, Kooijmans, Rezek;
Judge ad hoc Skubiszewski:

AGAINST: Judges Oda, Koroma, Vereshchetin;

IN FAVOUR: President Schwebel; Vice-President Weeramantry; Judges Oda, Bedjaoui,
Guillaume, Ranjeva, Shi, Koroma, Vereshchetin, Parra-Aranguren, Kooijmans, Rezek;
Judge ad hoc Skubiszewski:

AGAINST: Judges Herczegh, Fleischhauer.

(Signed) Stephen M. SCH, WEBEL,
President.
(Signed) Eduardo VALENC]A—OSP]NA,

Registrar.

President SCHWEBEL and Judge REZEK append declarations to the Judgment of the Court.

Vice-President WEERAMANTRY, Judges BEDJAOUI and K OROMA append Separate opinions to the
Judgment of the Court.

Judges ODA, RANJEVA, HERCZEGH, FLEISCHHA UER, VERESHCHETIN and PARRA-
ARANGUREN. and Judge ad hoc SKUBISZE WSKI append dissenting opinions to the Judgment of the

(Initialled) S. M. S
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508 INTERNATIONAL TRANSACTIONS

Convention on the Law of Treatnes,

and an Annex. The Convention’ entered into force on 27 January
1980 and not less than eighty-one states have become partes.*

The Conventionisnotasa whole declaratory of general international
law: it does not express itselfso 10 be (see the preamble). Various provi-
sions clearly involve progressive development of the law; and the pre-

consisting of eighty-five articles

amble affirms that questions not regulated byits provisions will continue

to be governed by the rules of customa
a good number of arricles are essentia
certainly those provisions which are

dence of emergent rules of general ‘nrernational law.> The provisions of
the Convention are normally regarded as a priumary SOurce: as for exam-

ple, in the oral proceedings before

Namibia case. In its Advisory Opinion in that case the Court observed:®
“The rules laid down by the Vienna Convention . .. CONCerning rermina-
fion of a treaty relationship onaccount of breach (adopted withouta dis-
senting vote) May in many respects be considered as a codification of
existing customary law on the subject’.

The Convention was adopted by a very substantial majority at the

Conference” and constitutes a Comp
of the law of treaties. However, it

berween states and organizations, ot berween [wo OF [MOre Organiza-

ry international law. Nonetheless,
[ly declaratory of exisung law and
not constitite presumptive evi-

the Iarernational Court 1in the

rehensive code of the main areas
does not deal with (a) treaties

tions;S (b) questions of state succession;” (¢) the effect of war on
creaties.t? The Convention 1s not retroactive in effect.t?

A provisional draft of the International Law Commission!? defined

a ‘treaty’ as:

any international agreement in written form, whether embodied in a single
instrument Or in two Or more related instruments and whatever its partcular
designation (treaty, convention, protocol, covenant charter, statute, act,

3 Text: 63 AF(1969),875; 8 ILM (1969), 6795 Brownlie, Documents, p- 388. For the prepara-
tory materials see: items in 0. 2; United Nations Conference on the Law of Treaties, First Session,
Official Records, A/CONE. 30/11; Second Session, A/CONF. 39/11; Add. 1; Rosenne, The Law of
Trearies (1970). For comrment see Reuter, La Convention de Vienne sur le drour des traités (1970);

Elias, The Modern Law of Treanes {1974); Sinclair,
(2nd edn. 1984}, Kearney and Dalton, 64 AT (L

The Vienna Convention on the Law of Treanes;
070), 495-561; Jennings, 121 Hague Recuetl

/

(1967, IT), 527-871; Deleau, Ann. francais (1966}, 77235 Nahlik, ibid. 24-53; Frankowska, 3 Polish

Yrbk. (1970}, 227-35.

+ Arm 34 5 Cf. North Sea Continental Shelf Cases, supra, p. 12
s 1CJ Reports (1971), 16 at 47. See also Appeal relanng 10 Furisdiction of [CAO Council, IC]
Reports (1972), 46 at 67; Fisheres Furisdiction Case, 1CJ Reports (1973), 3 at 18 [ran—United
States, Case No. A/18; ILR 73, 176 at 137-8; Luhagow, ibid. 439 at 433—4; Restricrions on the Death

Penairy (Adv. Op. of Inter-American Ct. of HE,
Briggs, 68 AF (1974), 51-68.
7 =g votes in favour; I agalnst; 19 abstentons.
o [nfra, p. 661.
11 See McDade, 35 [CLQO (1986), 499—311.

8 Sept. 1983); ILR 70, 449 at 465-71; and

8 Infra, p. 678.
10 See infra, p. 621.
12 Vybk. [LC (1962),11. I61.

- e



618 INTERNATIONAL TRANSACTIONS

from the first in that only ‘notorious’ constitutional limitations are
~fective on the international plane. The third view 1s that a state is
bound irrespective of internal limitations by consent given by an agent
properly authorized according to international law. Some advocates
of this view qualify the rule in cases where the other state 1s aware of
the failure to comply with internal law or where the irregularity is
manifest. This position, which involves a presumption of competence
and excepts manifest irregularity, was approved by the Internatonal
[aw Commission, in its draft Article 43, in 1966. The Commission
stated that ‘the decisions of international tribunals and State practice,
if they are not conclusive, appear to support’ this type of solution.””

At the Vienna Conference the draft provision was strengthened and
the result appears in the Convention, Arucle 46:

1. A State mey not invoke the fact that its consent to be bound by a treaty
has been expressed in violation of a provision of 1ts internal law regarding
competence to conclude treaties as invalidating its consent unless that viola-
rion was manifest and concerned a rule of its internal law of fundamental
importance.

5 A violation is manifest if it would be objectively evident to any State
conducting itself in the martter in accordance with normal practice and in
good faith.

(b) Representative’s lack of authority.® The Vienna Convention
provides that if the authority of a representative to €Xpress the consent
of his state 1o be bound by a particular treaty has been made subject to
a specific restriction, his omission to observe the restriction may not
be invoked as a ground of invalidity unless the restriction was previ-
ously notified to the other negotiating states.

(¢c) Corruption of a state representarive. '1he International Law
Commission decided that corruption of representatives was not ade-
quately dealt with as a case of fraud3® and an appropriate provision
appears in the Vienna Convention, Article 50.

(d) Error.°® The Vienna Convention, Article 48,° contains two
principal provisions which probably reproduce the existing law and
are as follows:

1. A State may invoke an error in a treaty as invalidating its consent to be
bound by the treaty if the error relates t0 a fact or situation which was

57 Yrbk. [LC (1066), 1. 240-2.

38 [LC draft, Art. 32; Yrok. [LC (1963), 1. 1935 Waldock, ibid. 46—7; Final Draft, Art. 445
Yrbk. ILC (1966), ii. 242; Vienna Conv., Art. 47.

59 Yrbk. [LC (1966), 11. 245.

80 See Lauterpachr, Yrbk. [LC (1953), 1. I53; Fitzrmaurice, 2 [LCQO (1953), 25, 357
Waldock, Yrbk. ILC (1963), ii. 48—50; Oralson, [.°Erreur dans les traités (1972); Thirlway, 63 B
(1992}, 22-8.

51 See alsc Yrbk. ILC (1966), 11. 243—4.
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SiGNED this 18th day of July, 1999.

ALHAJI AHMAD TEJAN KABBAH,
President.

No. 3 1999

Sierra Leone

The Lomé Peace Agreement (Ratification) Act, 1999 Sshort title.

Being an Act to ratify a Peace Agreement dated 7th July, i
1999 and signed by the President in the name of Sierra Leone, of the
one part, and the Leader of the Revolutionary United Front of il:j“
Slerra Leone, of the other part. ];

[22nd July, 1999/ Date of Com-
mencement.
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SioNED this 18th day of July, 1999.

ALHAJI AHMAD TEJAN KABBAH,
President.
No. 3 1999

Sierra Leone

The Lomé Peace Agreement (Ratification) Act, 1999 Shortutle

Being an Act to ratify a Peace Agreement dated 7th July,
1999 and signed by the President in the name of Sierra Leone, of the
one part, and the Leader of the Revolutionary United Front of
Sierra Leone, of the other part.
[22nd July, 1999 Date of Com-

mencement.
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14 No. 3 Lome Peace Agreement ( Ratification) Act 1999

e —

WHEREAS a Peace Agreement was, Onl 7th July, 1999, signed
in Lomé, Togo, between the President, Alhaji Ahmad Tejan Kabbah in
the name of Sierra Leon¢, of the one pagt; and Corporal Foday Saybana
Sankoh, Leader of the Revolutionary United Front of Sierra Leone, of

the other part:

AND WHEREAS the Peace Agreement contains provisions
which alter the law of Sierra Leone and impose a charge 00 the-
Consolidated Fund and other funds of Sierr Leone to be established

under the Peace Agreement bY Acts of Parliament:

AND WHEREAS by the proviso o subsection (4) of section 40
ol the Constitution of Sierra Leone, 1991, it is necessary in the light of
‘he foregoing, for the Peace Agreement o be catified by Act of

Parhiament:

NOW, THEREFORE, itis enacted by the President and Members

[ e ST,

A of Parliament in this present Parliament assembled as follows:—

)
I e .
y Ratification of 1. ThePeace Agreement referred to in the preamble and set out
Peace . . .
o ‘ Agreement more fully in the Schedule 18 hereby ratified by Parliament.
C Ra_‘iﬁ“:aldio“ 2. The ratification cffected by section 1 shall extend t© the
1o include
e alteration of alteration of t\he law of Sierra Leone and the charge imposed on the
L the law, etC., , .
- Ofes.fle o ae .  Consolidated Fund and other funds to be established under the Peace
Leone. Agreement by Acts of Parliament.
Interpretation. 3. Inthis Act “{aw” has the same meaning assigned thereto i

f?;é No.6of subsection (1) of Section 171 0f the Constitution of Sierra Leone, 1991
1.
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SCHEDULE (Section 1)

PEACE AGREEMENT
BETWEEN THE
GOVERNMENT OF SIERRA LEONE
AND THE
REVOLUTIONARY UNITED FRONT
OF SIERRA LEONE

THE GOVERNMENT OF THE REPUBLIC OF SIERRA LEONE and
THE REVOLUTIONARY UNITED FRONT OF SIERRA LEONE (RUF/SL)

Having met in Lomé, Togo, from the 25 May, 1999, to 7 July, 1999 under the
auspices of the Current Chairman of ECOWAS, President Gnassingbé Eyadéma;

Recalling earlier initiatives undertaken by the countries of the sub-region and
the International Community, aimed at bringing aboutane gotiated settlement of the
conflict in Sierra Leone, and culminating in the Abidjan Peace Agreement of 3C
November, 1996 and the ECOWAS Peace Plan of 23 October, 1997;

Moved by the imperative need to meet the desiré of the people of Sierra Leone
for a definitive settlement of the fratricidal war in their country and for genuine
national unity and reconciliation;

Committed to promoting full respect for human rights and humanitarian law;

-Committed to promoting pepular participation in the governance of the
country and the adyanéemem of democracy 1n a socio-political f ramework free of
inequality, nepotism and corruption; .

Concemned with the socio-economic well being of ali the people of Sierra
Leone;

Determined to foster mutual trust and confidence between themselves;

Determined to establish sustainable peace and security; to pledge forthwith,
to settle all past, present and future differences and grievances by peaceful means;
and to refrain from the threat and use of armed force to bring about any change in
Sierra Leone;




—
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Reaffirming the conviction that sovereignty belongs to the people, and that
Government derives all its powers, authority and legitimacy from the people;

Recognising the imperative that the children of Siefra Leone, especially those
affected by armed conflict, in view of their vulnerability, are-entitled to special care
and the protection of their inherent fi ght ta life, survival and development, in
accordance with the provisions of the International Convention on the Rights of the

.Child;

Guided by the Declaration in the Final Communiqué of the Meeting in Lomé
of the Ministers of Foreign Affairs of ECOWAS of 25 May, 1999, in which they
stressed the importance of democracy as a factor of regional peace and security, and
as essential to the socio-economic development of ECOWAS Member States; and
in which they pledged their commitment {0 the consolidation of democracy aind
respect of human rights while reaffirming the need for all Member States 0
consolidate their democratic base, observe the principles of good govemance and
good economic management in order to ensure the emergence and development of
a democratic culture which takes into account the interests of the peopes of West

Afnca;

Recommitting themselves to the total observance and compliance with the
! Cease-fire Agreement signed in Lomé on 18 May, 1999, and appended as Annex 1
: until the signing of the present Peace Agreement ;

HEREBY AGREE AS FOLLOWS:
PART ONE
CESSATION OF HOSTILITIES

ARTICLE 1

CEASE-FIRE

The armed conflict between the Government of Sierma Leonc and the RUF/
SL is hereby ended with immediate effect. Accordingly, the tWO sides shall ensure
that a total and permanent cessation of hostilities is observed f orthwith.
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ARTICLE 1l
CEASE-FIRE MONITGRING

1. A Cease-fire Monitoring Committee (hereinafter termed the CMC) to be
chaired by the United Nations Observer Mission in Sierra Leone (hereinafter termed
UNOMSIL) with representatives of the Government of Sierra Leone, RUF/SL, the
Civil Defence Forces (hereinafter termed the CDF) and ECOMOG shall be established
at provincial and district levels with immediate effect 10 monitor, verify and report

all violations of the cease-fire.

2 A Joint Moaitoring Commission (hereinafter termed the JMC) shall be
established at the patigoal level to be chaired by UNOMSIL with representatives of
the Government of Siema Leone, RUF/SL, CDF and ECOMOG. The JMC shall
receive, investigate and take appropriate action oft fEpOrts 5 violations of the cease-
fire from the CMC. The parties agree 10 the definition of cease-fire violations as
contained in Annex 2 which constitutes an integral part of the present Agreement.

3. The parties shall seek the assistance of the International Community in
providing funds and other logistics t0 enable the JMC to carry out its mandate.

PART TWO
GOVERNANCE

The Government of Sierra Leone and the RUF/SL, recognizing the right of

the people of Sierra Leone to live in peace, and destirous of finding a transitional
mechanism to incorporate the RUF/SL into governance within the spirit and letter

of the Constitution, agree t0 the following formulas for structuri
for the duration of the period before the next elections, as prescribed by the
Constitution, managing scarce public resources for the benefit of the development
of the people of Sierra Leone and sharing the responsibility of implementing the
e. Each of these formulas (not in priofity order) is contained in a separate Article

of this Part of the present Agreement, and may be further detailed in protocols
annexed to it.

Article 111 Transformation of the RUF/SL into a Political Party

Article IV Enabling Members of the RUF/SL to Hold Public Office

ng the govermment
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Article V Enabling the RUF/SL to join a Broad-based Government of
National Unity through Cabinet Appointment

i e

Artcle V1 Commission for the Consolidation of Peace

Article VII Commission for the Management of Strategic Resources, National
Reconstruction and Development

Article V111 Council of Elders and Religious Leaders.

ARTICLE 111
TRANSFORMATION OF THE RUF/SL INTO A POLITICAL PARTY

|. The Government of Sierra Leone shall accord every facility to the RUF/
SL to transform itsell into a political party and enter the mainstream of the
democratic process. To that end:

2 Immediately upon the signing of the present Agreemeni, the RUF/SL shall
commence to organize itself to function as a political movement, with the rights,
privileges and duties accorded to all political parties in Sierra Leone. These include
the freedom to publish, unhindered access to € media, ireedom of association,
freedom of expression, (reedom of assembly, and the right to mobilize and associate
) freely.

3. Within a period of thirty days, following the signing of the present
Agrecment, the necessary legal steps shall be taken by the Government of Sierra
Leone to enable the RUF/SL 10 register as a political party.

4 The Parties shall approach the International Community with a view O
mobilizing resources for the purposes of enabling the RUF/SL to function as a
politcal party. These resources may include but shall not be limited to

(i) Setting up atrust fund,

(i) Training for RUF/SL membership in party organization and
functions; and

(iii) Providing any other assistance necessary for achieving the
goals of this section.
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ARTICLE IV
ENABLING MEMBERS OF THE RUF/SL TO HOLD PUBLIC OFFICE

1. The Government of Sierra Leone shall take the necessary steps to enable
those RUF/SL members nominated by the RUF/SL to hold public office, within the
ime-frames agreed and contained in the preseat Agreement for the integration of the
various bodies named herein.

2. Accordingly, necessary legal steps shall be taken by the Government of
Sierra Leone, within 2 period of fourteen days following the signing of the present -
Agreement, 1O amend relevant laws and regulations that may constitute an impediment
o bar to RUF/SL andAFRC personnel holding public office.

3. Within seven days of the removal of any such legal impediments, both
parties shall meet to discuss and agree on the appointment of RUF/SL members to
positions in parastatals, diplomacy and any other public sectot.

ARTICLE V

ENABLING THE RUF/SL TO JOIN A BROAD-BASED GOVERNMENT
OF NATIONAL UNITY THROUGH CABINET APPOINTMENTS

. The Government of Sierra Leone shall accord every opportunity o the

1.
RUF/SL to join 4 broad-based governmient of national unity through cabinet

appointmenté. To that end:

5 The Chairmanship of the Board of the Commission for the Management
of Strategic Resources, National Reconstruction and Development (CMRRD) as
provided for in Article VIl of the present Agreement shall be offered to the leader of
the RUF/SL, Corporal Foday Sankoh. For this purpose he shall enjoy the status of
Vice President and shall therefore be answerable only to the

Leone.

3. The Government of Sierra Leone shall give ministe
RUF/SL in a moderately expanded cabinet of 18, bearing in mi
of other political parties and civil society organizations s
account, as follows:

Lomé Peace Agreement (Ratification) Act 1999 19
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(i) One of the senior cabinet appointments such as finance, foreign ";_
affairs and justice;

(i) Three other cabinet positions.

4. Inaddition, the Governmentof Sierra Leone shall, in the same spirit, make
available to the RUF/SL the following senior government positions: Four posts of %
Deputy Minister.

5. Within a period of fourteen days following the signing of the present ’j
Agreement, the necessary steps shall be taken by the Government of Sierra Leone
to remove any legal impediments that may prevent RUF/SL members from holding 3
cabinet and other positions. :

ARTICLE VI
COMMISSION FOR THE CONSOLIDATION OF PEACE

1. A Commission for the Consolidation of Peace (hereinafter after termed the i

CCP), shal] be established within two weeks of the signing of the present Agreement 3

to implement a post-conflict programme that ensures reconciliation and the welfare ¢

of all parties to the conflict, especially the victims of war. The CCP shall have the 3

overall goal and responsibility for supervising and monitoring the implementation

‘ of and compliance with the provisions of the present Agreement relative to the g
| promotion of national reconciliation and the consolidation of peace.

5 The CCP shall ensure that all structures for national reconciliation and the
consolidation of peace already in existence and those provided for in the present |

' Agreement are operational and given the necessary resources for realizing their
respective mandates. These structures shall comprise: '

? (i) the Commission for the Management of Strategic Resources,
National Reconstruction and Development;

(i1) the Joint Monitoring Commission,;
(iit) the Provincial and District Cease-fire Monitoring Committees;

(iv) the Committee for the Release of Prisoners of War and Non-
Combatants;
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(v) the Committee for Humanitarian Assistance;
(vi) the National Commission on Disarmament, Demobilization and
Reintegration;
(vii) the National Commission for Resettiement, Rehabilitation and
Reconstruction;

(vii) the Human Rights Commission; and
(ix) the Truth and Reconciliation Commission.

3. The CCPshall have the right to inspect any activity or site connected with

{he implementation of~he present Agreement.

4. The CCP shall have full powers 10 organize its »
ate and to appoint any group of su iitee which it deems
pecessary in the discharge of its functions.

5. The Commission shall be composed of the following members:
tatives of the civil societys;

by the Goveriment, the RUF/SL

(i) Two represen
(i) One representative each named

and the Parliament.

6. TheCCP shall have its own offices, adequate communication facilities and
secretariat support staff.

4 Recommendations for improvements of modifications shall be made to the

President of Siemra Leone for appropnate action. Likewise, failures of the structures
to perform their assigned duties shall also be brought tO {he attention of the President.

paragraph shall be brought 0 the

8. Disputes arising out of the preceding
fied in Article VIIT-

Council of Elders and Religious Leaders for resolution, as spec

of the present Agreement.
9. Should Protocols be needed in furtherance of any provision in the present
Agreement. the CCP shall have the responsibility for their preparation.

208
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10. The mandate of the CCP shall terminate at the end of the next general
elections.

ARTICLE VII

COMMISSION FOR THE MANAGEMENT OF STRATEGIC RESOURCES,
NATIONAL RECONSTRUCT ION AND DEVELOPMENT

1. Giventhe emergency situation facing the couniry, the parties agree that the
Government shall exercise full control of the exploitation of gold, diamonds and
other resources, for the benefit of the people of Sierra Leone. Accorgiingly, a

Commission for the Munugcmem:of Strategic Resources, National Reconstruction

and Development (hereinalter termed the CMRRD) shall be established and charged
with the responsibility of securing and monitoring the legitimate exploitation of .

Sierra Leone’s gold and diamonds, and other resources that are determined to be of
strategic imporiance for national security and welfare as well as cater for post-war
rehabilitation and reconstruction, as provided for under Article WX VIII of the

present Agreement.

2. The Government shall take the necessary legal action within a period ot
exceeding two weeks from the signing of the present Agreement to the effect thatall
exploitation, sale, export, or any other transaction of gold and diamonds shall be
forbidden except those sanctioned by the CMRRD. All previous concessions shall
be null and void.

3. The CMRRD shall authorize licensing of artisanal production of diamonds

and gold, in accordance with prevailinglaws and regulations. All gold and diamonds

extracted or otherwise sourced from any Sierra 1 eonean territory shall be sold tothe
Government.

4. The CMRRD shall ensure, through the appropriate authorities, the secunty

of the areas covered under this Article, and shall take all necessary measures against - |

gnauthorized exploitation.

5. For the exportof local resale of gold and diamonds by the Government, the
CMRRD shall authorize 2 buying and selling agreement with one of more reputable
international and specialized mineral companies. All exports of Sierra Leonean gold
and diamonds shall be transacted by the Government, under these agrecments.

Alob
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(i11) Three representatives of the civil society; and

(iv) Two representatives of other political parties appointed by
Parliament.

13.  The Government shal] take the required administrative actions toimplement
the commitments made in the present Agreement; and in the case of enabling
legislation, it shall draft and submit to Parliament within thirty days of the signature
of the present Agreement, the relevant bills for their enactment into law.

14.  The Government commits itself to propose and support an amendment to
the Constitution to make the exploitation of gold and diamonds the legitimate
domain of the people of Sierra Leone, and to determine that the proceeds be used for
the development of Sierra Leone, particularly public education, public health,
infrastructure development, and compensation of incapacitated war victims as well
as post-war reconstruction and development.

ARTICLE VII1
COUNCIL OF ELDERS AND RELIGIOUS LEADERS
1. The signatories agree to refer any conflicting differences of interpretation
of this Article or any other Article of the present Agreement or its protocols, to a
Council of Elders and Religious Leaders comprised as follows:

(i) Two members appointed by the Inter-Religious Council;

(i1) One member each appointed by the Government and the RUF/SL,;
and

(ii) One member appointed by ECOWAS.

2. The Council shall designate its own chairperson from among its members.
All of its decisions shall be taken by the concurrence of at least four members, and
shall be binding and public, provided that an aggrieved party may appeal to the
Supreme Court.
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PART THREE
OTHER POLITICAL ISSUES
This Part of the present Agreement Consists of the following Articles:
Article IX Pardon and Amnesty

Article X Review of the Present Constitution

Article X1 Elections

Article Xd1 National Electoral Commission

ARTICLE IX
PARDON AND AMNESTY

1. In order to bring lasting peace to Sierra Leone, the Government of Sierra
Leone shall take appropriate legal steps t0 grant Corporal Foday Sankoh absolute and
free pardon. '

2. After the signing of the present Agreement, the Government of Sierma
Leone shall also grant absolute and free pardon and reprieve 10 all combatants and
collaborators in respect of anything done by them in pursuit of their objectives, up
1o the time of the signing of the present Agreement.

3. To consolidate the peace and promote the cause of national reconciliation,
the Govemnment of Sierra Leone shall ensure that no official or judicial action is taken
against any member of the RUF/SL, ex-AFRC, ex-SLA or CDF in respect of
anything done by themin pursuitof their objectives as members of those organisations,
since March 1991, up to the time of the si gning of the present Agreement. In addition,
legislative and other measures necessary to guaraniee immunity to former combatants,
exiles and other persons, currently outside the country for reasons related to the
armed conflict shail be adopted ensuring the full exercise of their civil and political
rights, with a view to their reintegration within a framework of full legality.
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ARTICLE X

REVIEW OF THE PRESENT CONSTITUTION

In order to ensure that the Constitution of Sierra Leone represents the needs
and aspirations of the people of Sierra Leone and that no constitutional or any other
legal provision prevents the implementationof the present Agreement, the Govemnment
of Sierra Leone shall take the necessary steps to establish a Constitutional Review
Committee 1O review the provisions of the present Constitution, and where deemed
appropriate, recommend revisions and amendments, in accordance with Part V,
Section 108 of the Constitution of 1991.

ARTICLE X1

DATE OF NEXT ELECTIONS

The next national elections in Sierra Leone shall be held in accordance with
the present Constitution of Sierra Leone.

ARTICLE XII
NATIONAL ELECTORAL COMMISSION

1. A new independent National Electoral Commission (hereinafter termed
the NEC) shall be set up by the Government, not later than three months after the
signing of the present Agreement.

2. Insetting up the new NEC the President shall consult all political parties,
including the RUF/SL, to determine the membership and terms of reference of the
Commission, paying particular attention to the need for a level playing field in the
nation’s elections.

3 No member of the NEC shall be eli gible for appointment to political office
by any government formed as a result of an election he or she was mandated to
conduct.

4 The NEC shall request the assistance of the International Community,
including the UN, the OAU, ECOWAS and the Commonwealth of Nations, in
monitoring the next presidential and parliamentary elections in Sierra Leone.

{20
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PART FOUR

POST-CONFLICT MILITARY AND SECURITY ISSUES

1. The Government of Sierra Leone and the RUF/SL, recognizing that the y
maintenance of peace and security is of paramount importance for the achievement |
of lasting peace in Sierra Leone and for the welfare of its people, have agreed to the i
following formulas for dealing with post-conflict military and security matters. Each
of these formulas (not in priority order) is contained in separate Articles of this Part
of the present Agreement and may be further detailed in protocols annexed to the

Agreement
Article X111 Transformation and New Mandate of ECOMOG

Article XIV New Mandate of UNOMSIL and Phased Withdrawal of
ECOMOG

Article XV Security Guarantees for Peace Monitors

Article X VI Encampment, Disarmament, Demobilization and Reintegration
Anticle X VII Restructuring and Training of the Sierra Leone Armed Forces
Article XVIII Withdrawal of Mercenaries

Article' XIX Notification to Joint Monitoring Commission

Article XX Notification to Military Commands. '

ARTICLE XIII

TRANSFORMATION AND NEW MANDATE OF ECOMOG

1. Immediately upon the signing of the present Agreement, the parties shall
request ECOWAS to revise the mandate of ECOMOG in Sierra Leone as follows:

(i) Peacekeeping;
(ii) Security of the State of Sicrra Leone;
(iii) Protection of UNOMSIL.

(iv) Protection of Disarmament, Demobilization and Reintegration 1‘,
personnel.
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2. The Government shall, immediately upon the signing of the present
Agreement, request ECOWAS for troop contributions from at least two additional
countries. The additional contingents shall be deployed not later than 30 days from
the date of signature of the present Agreement. The Security Council shall be
requested to provide assistance in support of ECOMOG.

3 The Parties agree to develop a timetable for the phased withdrawal of
ECOMOG, including measures for securing all of the termitory of Sierra Leone by the
restructured armed forces. The phased withdrawal of ECOMOG will be linked © the.
phased creation and deployment of the restructured armed forces.

ARTICLE XIV

NEW MANDATE OF UNOMSIL

1. TheUN Secunty Council is requested to amend the mandate of UNOMSIL
1o enable it to undertake the various provisions outlined in the present Agreement.

ARTICLE XV
SECURITY GUARANTEES FOR PEACE MONITORS

1. The Government of Sierra Leone and the RUF/SL agree to guarantee the
safety, security and freedom of movement of UNOMSIL Military QObservers
throughout Sierra Leone. This guarantee shail be monitored by the Joint Ma:litoring
Commission.

2. The freedom of movement includes complete and unhindered access for
UNOMSIL Military Observers in the conduct of their duties throughout Sierra
Leone. Before and during the process of Disarmament, Demobilization and
Reintegration, officers and escorts to be provided by both Parties shall be required
to facilitate this access.

't

3. Such freedom of movement and security shall also be accorded to non-
military UNOMSIL personnel such as Human Rights Officersin the conduct of their
Juties. These personnel shall, in most Cases, be accompanied by UNOMSIL Military

Qbservers.
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4. The provision of security to be extended shall include United Nations
aircraft, vehicles and other property.

ARTICLE XVI

ENCAMPMENT, DISARMAMENT, DEMOBILIZATION AND
REINTEGRATION

1. A neutral peace keeping force comprising UNOMSIL and ECOMOG
shall disarm all combatants of the RUFE/SL, CDF, SLA and paramilitary groups. The
encampment, disarmament and demobilization process shall commence within siX
weeks of the signing of the present Agreement in line with the deployment of the

neutral peace keeping force.

2. The present SLA shall be restricted to the barracks and their arms in the
armoury and their ammunitions in the magazines and placed under constant
surveillance by the neutral peacekeeping force during the process of disarmament
and demobilization.

3 UNOMSIL shali be presentin all disarmament and demobilization locations
1o momitor the process and provide security guarantees to all ex-combatants.

4. Upon the signing of the presert Agreement, the Government of Sierra
Leone shall immediately request the [nternational Community to assist with the
provision of the necessary financial and technical resources needed for the adaptation
and extension of the existing Encampment, Disarmament, Demobilization and
Reintegration Programme in Sierra Leone, including payment of retirement benefits

and other emoluments due to former members of the SLA.

{
|

ARTICLE XVII

RESTRUCTURING AND TRAINING OF THE SIERRA LEONE ARMED
FORCES

1. The restructuring, composition and training of the new Sierra Leone
armed forces will be carried out by the Government with a view to creating truly

national armed forces, bearing loyalty solely to the State of Sierra Leone, and able

and willing to perform their constitutional role.
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5 Those ex-combatants of the RUF/SL, CDF and SLA who wish t0 be
integrated into the new restructured national armed forces may do so provided they
meet established criteria.

3. Recruitment into the armed forces shall reflect the geo-political structure
of Sierra Leone within the established strength.

ARTICLE XVII

WITHDRAWAL OF MERCENARIES

All mercenaries, in any guise, shall be withdrawn from Sierra Leone
immediately upon the signing of the present Agreement. Their withdrawal shall be
supervised by the Joint Monitoring Commission.

ARTICLE XIX

NOTIFICATION TO JOINT MONITORING COMMISSION

Immediately upon the establishment of the JIMC provided for in Article Il of
the present A greement, each party shall furnish o the JMC information regarding the
strength and locations of all combatants as well as the positions and descriptions of
all known Unexploded Bombs (UXBs), Explosive Ordnance Devices (EODs),
minefields, booby traps, wire entanglements, and all other physical or military
hazards. The JMC shall seek all necessary technical assistance in mine clearance and
the disposal or destruction of similar devices and weapons under the operational
contzol of the neutral peacekeeping force. The parties shall keep the JMC updated
on changes in this information so that it can uotify the public as needed, to prevent
injuries.

ARTICLE XX

NOTIFICATION TO MILITARY COMMANDS

Each party shall ensure that the terms of the present Agreement, and wntten
orders requiring compliance, are immediately communicated to all of its forces.

S — o —— LT e e mema e s e T T
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PART FIVE
HUMANITARIAN, HUMAN RIGHTS AND SOCIO-ECONOMIC ISSUES

1. The Government of Sierra Leone and the RUF/SL recognizing the
jmportance of upholding, promoting and protecting the human rights of every Sierra
Leonean as well as the enforcement of humanitanap law, agree (o the following
formulas for the achievement of these laudable objectives. Each of these formulas
(not in prionity order) is contained in separate Articles of this Part of the present
Agreement

Article XX Release of Prisoners and Abductees

Article XX1I Refugees and Displaced Persons

Article XXIII Guarantee of | the Security of Displaced Persons and Refugees
Article XX1V Guarantee and Promotion of Human Rights

Article XXV Human Rights Commission

Article XX V1 Human Rights Violations

Article XX VII Humanitarian Relief

Article XX V1II Post War Rehabilitation and Reconstruction

Article XXX Special Fund for War Vicums

Article XXX Child Combatants

Article XXX]1 Education and Health
ARTICLE XXI

RELEASE OF PRISONERS AND ABDUCTEES

All political prisoners of war as well as all non-combatants shall be released
immediately and unconditionally by both parties, in accordance with the Statement
of June 2, 1999, which is contained in Annex 3 and constitutes an integral part of the
present Agreement.
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ARTICLE XXIl
REFUGEES AND DISPLACED PERSONS

The Parties through the National Commission for Resettlement, Rehabilitation
and Reconstruction agree (0 seek funding from and the involvement of the UN and
other agencies, including friendly countries, in order O design and implementa pian
for voluntary repatriaion and reintegration of Sierra Leonean ref ugeesand internally
displaced persons, including non-combatants, in conformity with international é
conventions, norms and practices.

ARTICLE XX1I

GUARANTEE OF THE SECURITY OF DISPLACED PERSONS 4AND
REFUGEES

As a reaftirmation of their commitment to the observation of the conventions §
and principles of human rights and the status of refugees, the Parties shail take ‘,}
e[fective and appropriate measures io ensure that the right of Sierra Leoneans to
asylum is {ully respected and that no camps or dwellings of refugees or displaced 3

persons are violated.

ARTICLE XX1IV
GUARANTEE AND PROMOTION OF HUMAN RIGHTS

1. The basiccivil and political liberties recognized by the Sierra Leone legal 4
system and contained in the declarations and principles of Human Rights adopted by
the UN and OAU, especially the Universal Declaration of Human Rights and the}
African Charter on Human and People’s Rights, shall be fully protected and}
promoted within Sierra Leoneat society. ‘

7. These include the right to life and liberty, freedom from torture, the nght,
{04 fair trial, freedom of conscience, expression and association, and the right to take;
part in the governance of one’s country. 3

6
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ARTICLE XXV
HUMAN RIGHTS COMMISSION

|, The Parties pledge to strengthen the existing machinery for addressing

; evances of the people in respect of alleged violations of their-basic human rights
by the creation, as a matter of urgency and not later than 90 days after the signing of
the present Agreement, of an autonomous quasi-judicial national Human Rights

Commission.

2. The Parties further pledge to promote Human Rights education throughout
the various sectors of Sierra Leonean society, including the schools, the media, the
police, the military and the religious community. :

3. Inpursuance of the above, technical and material assistance may be sought
from the UN High Commissioner for Human Rights, the African Commission on

Human and Peoples Rights and other relevant ipternational organisations.

4. A consortium of local human rights and civil society groups in Sierra
Leone shall be encouraged to help monitor human rights observance.

ARTICLE XXVI

HUMAN RIGHTS VIOLATIONS

1. A Truthand Reconciliation Commission shall be established to address
impunity, break the cycle of violence, provide a forum for both the victims and

trators of human rights violations to tell thetr story, get a clear picture of the past
in order to facilitatc genuine healing and reconciliation.

2 In the spirit of national reconciliation, the Commission shall deal with the
question of human rights violations since the beginning of the Sierra Leonean
conflict in 1991.

This Commission shall, among other things, recommend measures 10 be
taken for the rehabilitation of victims of human rights violations.

S
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3. Membership of the Commission shall be drawn from a cross-section of
Sierra Leonean society with the participation and some technical support of the
International Community. This Commission shall be established within 90 days after
the signing of the present Agreement and shall, not later than 12 months after the
commencement of its work, submit its report to the Government for immediate
implementation of its recommendations.

ARTICLE XXVII
HUMANITARIAN RELIEF

1. The Parties reaffirm their commitment to their Statement on the Delivery
of Humanitarian Assistance in Sierra Leone of June 3, 1999 which is contained in
Annex 4 and constitutes an integral part of the present Agreement. To this end, the
Govemnment shall request appropriate international humanitarian assistance for the
people of Sierra Leone who are in need all over the country.

2. The Parties agree to guarantee safe and unhindered access by all

humanitarian organizations throughout the country in order to facilitate delivery of }

humanitarian assistance, in accordance with international conventions, principles

and norms which govern humanitarian operations. In this respect, the parties agree

to guarantee the security of the presence and movement of humanitarian personnel.

‘ 3. The Parties also agree (o guaraniee the security of all properties and goods
wransported, stocked or distributed by humanitarian organizations, as well as the j

_security of their projects and beneficiaries.

4 The Government shall set up at various levels throughout the country, the
appropriate and effective administrative or security bodies which will monitor and
 facilitate the implementation of these guarantees of safety for the personnel, goods
and areas of operation of the humanitarian organizations.

ARTICLE XXVIII
POST-WAR REHABILITATION AND RECONSTRUCTION

1. The Government, through the National Commission for Resettlement,
Rehabilitation and Reconstruction and with the support of the International
Community, shall provide appropriate financial and technical resources for post-war
rehabilitation, reconstruction and development.
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2. Given that women have been particularly victimized during the war,
.01 attention shall be accorded to their needs and potentials in formulating and
implemcnting national rehabilitation, reconstruction and development programmes,
to enabie them (O play a central role in the moral, social and physical reconstruction

of Sierra Leone.

ARTICLE XXIX
SPECIAL FUND FOR WAR VICTIMS

The Government, with the support of the [nternational Community, shall
design and implement a programme for the rehabilitation of war victims. For this

purpose, 2 special fund shall be set up.

ARTICLE XXX

CHILD COMBATANTS

The Government shall accord particular attention to the issue of child

soldiers. [t shall, accordingly, mobilize resources, both within the country and from
the International Community, and especially through the Office of the UN Special
Representative for Children in Armed Conflict, UNICEF and other agencies, 10
address the special needs of these childrenin the existing disarmament, demobilization

and reintegration processes.

ARTICLE XXXI1

EDUCATION AND HEALTH

The Government shall provide free compulsory educ
years of schooling (Basic Education) and shall endeavour 10 provi

for a further three years. The Government shall also endeavour 10 provide af fordable

primary health care throughout the country.

ation for the first nine
de free schooling
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PART SIX
IMPLEMENTATION OF THE AGREEMENT
ARTICLE XXXII
JOINT IMPLEMENTATION COMMITTEE

A Joint Implementation Committee consisting of members of the Commission
for the Consolidation of Peace (CCP) and the Committee of Seven on Sierra Leone,
as well as the Moral Guarantors, provided for in Article X¥XIV of the present
Agreement and other international supporters shall be established. Under the
chairmanshipof ECOWAS, the Joint Implementation Committeé shall be responsible
for reviewing and assessing the state of implementation of the A greement, and shall
meet at least once every three months. Without prejudiée to the functions of the
Commission for the Consolidation of Peace as provided for imr Article VI, the Joint
mplementation Committee shall make recommendations deemed necessary 1O
ensure effective implementation of the present Agreement according to the Schedule
of Implementation, which appears as Annex 5.

ARTICLE XXXIII

REQUEST FOR INTERNATIONAL INVOLVEMENT

The Parties request that the provisions of the present Agreement affl ecting the
United Nations shall enter into force upon the adoption by the UN Security Council
of aresolution responding affirmatively to the request made in this A greement.
Likewisc, the decision-making bodies of the other intgrnational organjsations

concerned are requested to take similar action, where approprate.

2120
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PART SEVEN
MORAL GUARANTORS AND INTERNATIONAL SUPPORT
ARTICLE XXXIV
MORAL GUARANTORS

The Government of the Togolese Republic, the United Nations, the OAU,
ECOWAS and the Commonwealth of Nations shall stand as Moral Guarantors that
this Peace Agreement is implemented with integrity and in good faith by both parties.

ARTICLE XXXV
INTERNATIONAL SUPPORT

Both parties call on the International Community toassist them inimplementing
the present Agreement with integrity and good faith. The international organisations
mentioned in Article XXXIV and the Governments of Benin, Burkina Faso, Cote
d’Ivoire, Ghana, Guinea, Liberia, Libyan Arab Jamahiriya, Mali, Nigeria, Togo, the
United Kingdom and the United States of America are facilitating and supporting the
conclusion of this Agreement. These States and organisations believe that this
Agreement must.protect the paramount interests of the people of Sierra Leone in

peace and security.

PART EIGHT

FINAL PROVISIONS
ARTICLE XXXVI
REGISTRATION AND PUBLICATION

The Sierra Leone Government shall register the signed Agreement not later
than 15 days from the date of the signing of this Agreement. The signed Agreement
shall also be published in the Sierra Leone Gazette not later than 48 (Forty - Eight)
hours after the date of registration of this Agreement. This Agreement shall be aid
before the Parliament of Sierra Leone not later than 21 (Twenty - One) days after the

signing of this Agreement.

EDY
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ARTICLE XXXVII
ENTRY INTO FORCE

The present A greement shall enter into force immediately upon its signing by
the Parties.

Done in Lomé this 7¢h day of the month of July, 1999 in(12) twelve original
texts in English and French, each text being equally authenuic.

ALHATIDR. AHMAD TEJAN-KABBAH -CORPORAL FODAY SAYBANA SANKOH
PRESIDENT OF THE REPUBLIC LEADER OF THE REVOLUTIONARY
OF SIERRA LEONE UNITED FRONT OF SIERRA-LEONE

HIS EXCELLENCY GNASSINGBE EY ADEMA
PRESIDENT OF THE TOGOLESE REPUBLIC,
CHAIRMAN OF ECOWAS

HIS EXCELLENCY BLAISE COMPAOGRE
PRESIDENT OF BURKINA FASQ

HIS EXCELLENCY DAHKPANAH
DR. CHARLES GHANKEY TAYLOR
PRESIDENT OF THE REPUBLIC OF LIBERIA
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HIS EXCELLENCY OLUSEGUN OBASANJO
PRESIDENT AND COMMANDER-IN-CHIEF OF THE ARMED
FORCES OF THE FEDERAL REPUBLIC OF NIGERIA

HIS EXCELLENCY YOUSSOUFOU BAMBA
SECRETARY OF STATE AT THE

Mr. Roger LALOUPO
REPRESENTATIVE OF THE ECOWAS
EXECUTIVE SECRETARY

Ms. Adwoa COLEMAN
REPRESENTATIVE OF THE
ORGANIZATION OF AFRICAN UNITY

FOREIGN MINISTRY IN CHARGE OF
INTERNATIONAL COOPERATION
OF COTE D’'IVOIRE

HiS EXCELLENCY VICTOR GBEHO
MINISTER OF FOREIGN AFFAIRS
OF THE REPUBLIC OF GHANA

Ambassador Francis G. OKELO
SPECIAL REPRESENTATIVE
OF THE UNITED NATIONS
SECRETARY-GENERAL

Dr. Moses K. Z. ANAFU
REPRESENTATIVE OF THE
COMMONWEALTH OF NATIONS
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ANNEX 1

AGREEMENT ON CEASEFIRE IN SIERRA 1LEONE

The Government of the Republic of Sierra Leone and the Revolutionary
United Front of Sierra Leone (RUF/SL),

— Desirous to promote the ongoing dialogue process with a view 1o

establishing durable peace and stability in Sierra Leone; and

4
1
g
¥
,

i

|

R
!
|
i
i

President Ahmad Tejan KABBAH and Rev. Jesse Jackson met on 18 May
1999 with Corporal Foday Saybana SANKOH, under the auspices of President
Gnassingbé EY ADEMA. At that meeting, the question of the peace process for
Sierra Leone was discussed.

BRI o AN - AN TN St ks - o

— Wishing to create an appropriate atmosphere conducive to the holding of %

peace talks in Lomé, which began with the RUF internal consultations to be followed
by dialogue between the Government and the RUF ;

— Have jointly decided to:

1~ Agreetoceasefire as from 24 May, 1999, the day that President EY ADEMA
invited Foreign Ministers of ECOWAS to discuss problems pertaining to Sierra

Leone. It was further agreed that the dialogue between the Government of Sierra |

Leone and RUF would commence on 25 May, 1999,

2~ Maintain their present and respective positions in Sierra Leone as of the
24th May, 1999; and refrain from any hostile or aggressive act which could
undermine the peace process;

e

3~ Commit to start negotiations in good faith, involving all relevant parties in  §

the discussions, not later than May 25 in Lomé

4- Guarantee safe and unhindered access by humanitarian organizations 1o §

all people in need; establish safe corridors for the provision of food and*medical

supplies to ECOMOG soldiers behind RUF lines, and to RUF combatants behind” 3
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5- Immediate release of all prisoners of war and non-combatants;

6~ Request the United Nations, subject to the Security Council 'y authorization,
to deploy militar’yﬁb,sgrvers as soon as possible to observe compliance by the
Government forces (ECOMOG and Civil Defence Forces) and thc RUF, including

former AFRC forces, with this cease-fire agreement.

This agreement is without prejudice to any other agreement or additional
protocols which may be discussed during the dialogue between the Government and
the RUF.

Signed in Lomé (Togo) 18 May, 1999, in Six (6) Originals in English and
French.

For the Government of Sierra Leone For the Revolutionary United Front
of Sierma Leone

ALHAJI Dr. Ahmad Tejan KABBAH Corporal Foday Saybana SANKOH
President of the Republic of Sierra Leone  Leader of the Revolutionary United

Front (RUF)
Witnessed by:
For the Government of Togo and For the United Nations
Current Chairman of ECOWAS
Gnassingbé EY ADEMA Francis G. OKELO
President of the Republic of Togo Special Representative of the

Secretary-General

For the Organization of African Unity - US Presidential Special Envoy for the
Promotion of Democracy in Africa

Adwoa COLEMAN \ Rev. Jesse JACKSON
Representative of the Organization \
of African Unity
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ANNEX 2

DEFINITION OF CEASE-FIRE VIOLATIONS

. In accordance with Article II of the present Agreement, both parties agree
that the following constitute cease-fire violations and a breach of the Cease-fire
Agreement: -

a. The use of weapons of any kind in any circumstance including:

(i) Automatic and semi-automatic rifles, pistols, machine guns and
any other small arms weapon systems.

(ii) Heavy machine guns and any other heavy weapon systems.
(ili) Grenades and rocket-propelled grenade weapon systems.

(iv) Artillery, rockets, mortars and any other indirect fire weapon
. systems.

(v) All types of mine, explosive devices and improvised booby traps.

(vi) Air assets outside of respective areas of control, of any nature,
including reconnaissance aircraft, with the exception of pre-
agreed flights. '

(vii) Air Defence weapon systerhs of any nature.
(viii) Any other weapon not included in the above paragraphs.

b. Troop movements of any nature outside of the areas recognized as being
under the control of respective fighting forces without prior notification to
the Cease-fire Monitoring Committee of any movements at least 48 hours
in advance.

c. The movement of arms and ammunition. To be considered in the context
of Security Council Resolution 1171 (1998).

d. Troop movements of any nature;

e. The construction and/or the improvement of defensive works and positions
within respective areas of control, but outside a geographical boundary of
500m from existing similar positions.
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f. Reconnaissance of any nature outside of respective areas of control.

g. Any other offensive or aggressive action.

2. Any trainingor other military activities net-provided for in Articles X111
to XIX of the present Agreement, constitute a cease-fire violation.

3. Inthe eventof a hostile external force threatening the territorial integrity
or sovereignty of Sierra Leone, military action may be undertaken by the Sierra
[eone Government.

ANNEX 3

STATEMENT BY THE GOVERNMENT OF SIERRA LEONE AND THE
REVOLUTIONARY UNITED FRONT OF SIERRA LEONE ON THE
RELEASE OF PRISONERS OF WAR AND NON-COMBATANTS

The Government of Sierra Leone (GOSL) and the Revolutionary United
Front (RUF/SL) have agreed to implement as soon as possible the provision of the
Cease-fire Agreement which was signed on 18 May, 1999 in Lomé, relating to the
immediate release of prisoners of war and non-combatants.

Both sides reaffirmed the importance of the implementation of this provision
in the interest of the furtherance of the talks.

They therefore decided that an appropriate Committee is established to
handle the release by them of all prisoners of war and non-combatants.

Both the Government of Sierra Leone and the Revolutionary United Front of
Sierra Leone decided that such a Committee be established by the UN and chaired
by the UN Chief Military Observer in Sierra Leone and comprising representatives
of the International Committee of the Red Cross (ICRC), UNICEF and other relevant
UN Agencies and NGOs.

This Committee should begin its work immediately by contacting both
parties to the conflict with a view to effecting the immediate release of these prisoners
of war and non-combatants.

Lomé — 2 June, 1999
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ANNEX 4

STATEMENT BY THE GOVERNMENT OF SIERRA LEONE AND THE
REVOLUTIONARY UNITED FRONT OF SIERRA LEONE ON THE
. DELIVERY OF HUMANITARIAN ASSISTANCE IN SIERRA LEONE

The parties to the conflict in Sierra Leonq meeting in Lomé Togo on 3rd June,
1999 in the context of the Dialogue between the Government of Sierra Leone
(GOSL) and the Revolutionary United Front of Siersa Leone (RUF/SL)):

Reaffirm their respect for international convention, principles and norms,
which govemn the right of people to receive humanitarian assistance and the effective
delivery of such assistance.

Reiterate their commitment to the implementation of the Cease-fire A greement
signed by the two parties on 18th May, 1999 in Lomé.

Aware of the fact that the protracted civil strife in Sierra Leone has created
a situation whereby the vast majority of Sierra Leoneans in need of humanitarian
assistance cannot be reached.

Hereby agree as follows:

1. That all duly registered humanitarian agencies shall be guaranteed safe
and unhindered access to all areas under the control of the respective parties in order
that humanitarian assistance can be delivered safely and éffectively, in accordance

with international conventions, principles and norms which govern humanitarian ~ §

operations.

2. In this respect the two parties shall:

a. guarantee safe access and facilitate the fielding of independent
assessment missions by duly registered humanitarian agencies.

b. identify, in collaboration with the UN Humanitarian Co-ordipator
in Sierra Leone and UNOMSIL, mutually agreed routes {road, air
and waterways) by which humanitarian goods and personnel shall
be transported to the beneficiaries to provide needed assistance.




No. 3 Lomé Peace Agreement (Ratification) Act 1999 45

c. allow duly registered humanitarian agencies to deliver assistance
according to needs established through independent assessments.

d. guarantee the security of all properties and of goods transported,
stocked or distributed by the duly registered humanitarian agencies,
as well as the security of their project areas and beneficiaries.

3. The two parties undertake to establish with immediate effect, and not later !
than seven days, an Implementation Committee formed by appropriately desi gnated ‘ h
and mandated representatives from the Government of Sierra Leone, the Revolutionary g'
United Front of Sierra Leone, the Civil Society, the NGO community, and the i
UNOMSIL ; and chaired by the United Nations Humanitarian Co-ordinator, in co- i‘i !
ordination with the Special Representative of the Secretary General in Sierra Leone. i

The implementation Committee will be mandated to: L

a. Ascertain and assess the security of proposed routes to be used by
the humanitarian agencies, and disseminate information on routes
to interested humanitarian agencies.

b. Receive and review coniplaints which may arise in the
implementation of this arrangement, in order to re-establish full

compliance. ,;

4. The parties agree to set up at various levels in their areas of control, the
appropriate and effective administrative and security bodies which will monitor and |
facilitate the effective delivery of humanitarian assistance in all approved points of !;
delivery, and ensure the security of the personnel, goods and project areas of the
humanitarian agencies as well as the safety of the beneficiaries.

Issued in Lomé it
June 3, 1999 o )
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SERIAL ACTIVITIES ACTION REQUIRED FOLLOW-UP 4 _
NO. ACTION
5. Securily guarantees for peace Communication, in writing, of security
monitors . guarantees to UNMILOBs
6. Restructuring and :&rim of the | Creation by the Government of truly
SLA national armed forces reflecting the geo-
political structure of Sierra Leone within
the established strength
7. Release of prisoners of war and Establishment of a Committee on the ) Operation under-
abductees Release of Prisoners of War and Non- way. Parties to
combatants be encouraged to
continue
vigorously
8. Relugees and displaced persons Formulation of plan of voluntary repatria-
tion and reintegration of Sterra Leonean
refugees and IDPs, with the financial
assistance and involvement of UN and
other agencies and friendly countries
9. Guarantee and protection of Respect of the right to life and liberty,
Human Rights freedom from torture, the right to a fair
trial, freedom of conscience, expression
and association, and the right to take part
in the governance of one’s country
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Passep IN Parliament this 15th day of July, in the year of our Lord one
thousand, nine hundred and ninety-nine.

J. A. CARPENTER,
Clerk of Parliament.

Tris PRINTED IMPRESsion-has been carefully compared by me with the Bill
which has passed Parliament and found by me to be a true and correctly printed copy
of the said Bill.

J. A. CARPENTER,
Clerk of Parliament.

PrRINTED AND PUBLISHED BY THE (GOVERNMENT PRINTING DﬁPAm, SiErrA LEONE.
GazerTe No. 34 oF 22np JuLy, 1999.
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ANNEX 9:
Security Council Resolution 1315 (2000).
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Resolution 1315 (2000)

Adopted by the Security Council at its 4186th meeting, on
14 August 2000

The Security Council:

Deeply concerned at the very serious crimes committed within the territory of
Sierra Leone against the people of Sierra Leone and United Nations and associated
personnel and at the prevailing situation of impunity,

Commending the efforts of the Government of Sierra Leone and the Economic
Community of West African States (ECOWAS) to bring lasting peace to Sierra
Leone,

Noting that the Heads of State and Government of ECOWAS agreed at the
23rd Summit of the Organization in Abuja on 28 and 29 May 2000 to dispatch a
regional investigation of the resumption of hostilities,

Noting also the steps taken by the Government of Sierra Leone in creating a
national truth and reconciliation process, as required by Article XXVI of the Lomé
Peace Agreement (S/1999/777) to contribute to the promotion of the rule of law,

Recalling that the Special Representative of the Secretary-General appended to
his signature of the Lomé Agreement a statement that the United Nations holds the
understanding that the amnesty provisions of the Agreement shall not apply to
international crimes of genocide, crimes against humanity, war crimes and other
serious violations of international humanitarian law,

Reaffirming the importance of compliance with international humanitarian law,
and reaffirming further that persons who commit or authorize serious violations of
international humanitarian law are individually responsible and accountable for
those violations and that the international community will exert every effort to bring
those responsible to justice in accordance with international standards of justice,
fairness and due process of law, .

Recognizing that, in the particular circumstances of Sierra Leone, a credible
system of justice and accountability for the very serious crimes committed there
would end impunity and would contribute to the process of national reconciliation
and to the restoration and maintenance of peace,
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Taking note in this regard of the letter dated 12 June 2000 from the President
of Sierra Leone to the Secretary-General and the Suggested Framework attached to
it (8/2000/786, annex),

Recognizing further the desire of the Government of Sierra Leone for
assistance from the United Nations in establishing a strong and credible court that
will meet the objectives of bringing justice and ensuring lasting peace,

Noting the report of the Secretary-General of 31 July 2000 (S/2000/751) and,
in particular, taking note with appreciation of the steps already taken by the
Secretary-General in response to the request of the Government of Sierra Leone to
assist it in éstablishing a special court,

Noting further the negative impact of the security situation on the
administration of justice in Sierra Leone and the pressing need for international
cooperation to assist in strengthening the judicial system of Sierra Leone,

Acknowledging the important contribution that can be made to this effort by
qualified persons from West African States, the Commonwealth, other Member
States of the United Nations and international organizations, to expedite the process
of bringing justice and reconciliation to Sierra Leone and the region,

Reiterating that the situation in Sierra Leone continues to constitute a threat to
international peace and security in the region,

1.  Requests the Secretary-General to negotiate an agreement with the
Government of Sierra Leone to create an independent special court consistent with
this resolution, and expresses its readiness to take further steps expeditiously upon
receiving and reviewing the report of the Secretary-General referred to in
paragraph 6 below;

2.  Recommends that the subject matter jurisdiction of the special court
should include notably crimes against humanity, war crimes and other serious
violations of international humanitarian law, as well as crimes under relevant Sierra
Leonean law committed within the territory of Sierra Leone;

3. Recommends further that the special court should have personal
jurisdiction over persons who bear the greatest responsibility for the commission of
the crimes referred to in paragraph 2, including those leaders who, in committing
such crimes, have threatened the establishment of and implementation of the peace
process in Sierra Leone;

4. Emphasizes the importance of ensuring the impartiality, independence
and credibility of the process, in particular with regard to the status of the judges
and the prosecutors;

5.  Requests, in this connection, that the Secretary-General, if necessary,
send a team of experts to Sierra Leone as may be required to prepare the report
referred to in paragraph 6 below; *

6. Requests the Secretary-General to submit a report to the Security Council
on the implementation of this resolution, in particular on his consultations and
negotiations with the Government of Sierra Leone concerning the establishment of
the special court, including recommendations, no later than 30 days from the date of
this resolution;
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7. Requests the Secretary-General to address in his report the questions of
the temporal jurisdiction of the special court, an appeals process including the
advisability, feasibility, and appropriateness of an appeals chamber in the special
court or of sharing the Appeals Chamber of the International Criminal Tribunals for
the Former Yugoslavia and Rwanda or other effective options, and a possible
alternative host State, should it be necessary to convene the special court outside the
seat of the court in Sierra Leone, if circumstances so require;

8.  Requests the Secretary-General to include recommendations on the
following:

(a) any additional agreements that may be required for the provision of the
international assistance which will be necessary for the establishment and
functioning of the special court;

(b) the level of participation, support and technical assistance of qualified
persons from Member States of the United Nations, including in particular, member
States of ECOWAS and the Commonwealth, and from the United Nations Mission in
Sierra Leone that will be necessary for the efficient, independent and impartial
functioning of the special court;

(c) the amount of voluntary contributions, as appropriate, of funds,
equipment and services to the special court, including through the offer of expert
personnel that may be needed from States, intergovernmental organizations and non-
governmental organizations;

(d) whether the special court could receive, as necessary and feasible,
expertise and advice from the International Criminal Tribunals for the Former
Yugoslavia and Rwanda;

9.  Decides to remain actively seized of the matter.
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Declaration on the Protection of All Persons from Being Subjected to Torture and
Other Cruel, Inhuman or Degrading Treatment or Punishment, G.A. res. 3452 (XXX),
annex, 30 U.N. GAOR Supp. (No. 34) at 91, U.N. Doc. A/10034 (1975).

Article 1

1. For the purpose of this Declaration, torture means any act by which severe pain or
suffering, whether physical or mental, is intentionally inflicted by or at the instigation of a
public official on a person for such purposes as obtaining from him or a third person
information or confession, punishing him for an act he has committed or is suspected of
having committed, or intimidating him or other persons. It does not include pain or
suffering arising only from, inherent in or incidental to, lawful sanctions to the extent
consistent with the Standard Minimum Rules for the Treatment of Prisoners.

2. Torture constitutes an aggravated and deliberate form of cruel, inhuman or degrading
treatment or punishment.

Article 2

Any act of torture or other cruel, inhuman or degrading treatment or punishment is an
offence to human dignity and shall be condemned as a denial of the purposes of the Charter
of the United Nations and as a violation of the human rights and fundamental freedoms
proclaimed in the Universal Dec aratio n of Human Rights .

Article 3

No State may permit or tolerate torture or other cruel, inhuman or degrading treatment or
punishment. Exceptional circumstances such as a state of war or a threat of war, internal
political instability or any other public emergency may not be invoked as a justification of
torture or other cruel, inhuman or degrading treatment or punishment.

Article 4

Each State shall, in accordance with the provisions of this Declaration, take effective
measures to prevent torture and other cruel, inhuman or degrading treatment or punishment
from being practised within its jurisdiction.

Article 5
The training of law enforcement personnel and of other public officials who may be

responsible for persons deprived of their liberty shall ensure that full account is taken of the
prohibition against torture and other cruel, inhuman or degrading treatment or punishment.
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This prohibition shall also, where appropriate, be included in such general rules or

instructions as are issued in regard to the duties and functions of anyone who may be
involved in the custody or treatment of such persons.

Article 6

Each State shall keep under systematic review interrogation methods and practices as well
as arrangements for the custody and treatment of persons deprived of their liberty in its
territory, with a view to preventing any cases of torture or other cruel, inhuman or
degrading treatment or punishment.

Article 7

Each State shall ensure that all acts of torture as defined in article 1 are offences under its
criminal law. The same shall apply in regard to acts which constitute participation in,
complicity in, incitement to or an attempt to commit torture.

Article 8

Any person who alleges that he has been subjected to torture or other cruel, inhuman or
degrading treatment or punishment by or at the instigation of a public official shall have the
right to complain to, and to have his case impartially examined by, the competent
authorities of the State concerned.

Article 9

Wherever there is reasonable ground to believe that an act of torture as defined in article 1
has been committed, the competent authorities of the State concerned shall promptly
proceed to an impartial investigation even if there has been no formal complaint.

Article 10

If an investigation under article 8 or article 9 establishes that an act of torture as defined in
article 1 appears to have been committed, criminal proceedings shall be instituted against
the alleged offender or offenders in accordance with national law. If an allegation of other
forms of cruel, inhuman or degrading treatment or punishment is considered to be well
founded, the alleged offender or offenders shall be subject to criminal, disciplinary or other
appropriate proceedings.

Article 11

Where it is proved that an act of torture or other cruel, inhuman or degrading treatment or
punishment has been committed by or at the instigation of a public official, the victim shall
be afforded redress and compensation in accordance with national law.

Article 12
Any statement which is established to have been made as a result of torture or other cruel,

inhuman or degrading treatment or punishment may not be invoked as evidence against the
person concerned or against any other person in any proceedings.
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Punishment, G.A. res. 39/46, [annex, 39 U.N. GAOR Supp. (No. 51) at 197, U.N. Doc.
A/39/51 (1984)], entered into force June 26, 1987.

The States Parties to this Convention,

Having regard also to the Declaration on the Protection of All Persons from Being
Subjected to Torture and Other Cruel, Inhuman or Degrading Treatment or Punishment,
adopted by the General Assembly on 9 December 1975,

Desiring to make more effective the struggle against torture and other cruel, inhuman or
degrading treatment or punishment throughout the world,

Have agreed as follows:

PART 1

Article I

1. For the purposes of this Convention, the term "torture" means any act by which severe
pain or suffering, whether physical or mental, is intentionally inflicted on a person for such
Purposes as obtaining from him or a third person information or a confession, punishing
him for an act he or a third person has committed or is suspected of having committed, or
intimidating or coercing him or a third person, or for any reason based on discrimination of
any kind, when such pain or suffering is inflicted by or at the instigation of or with the
consent or acquiescence of a public official or other person acting in an official capacity. It
does not include pain or suffering arising only from, inherent in or incidental to lawful
sanctions.
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2. This article is without prejudice to any international instrument or national legislation
which does or may contain provisions of wider application.

Article 2

1. Each State Party shall take effective legislative, administrative, judicial or other measures
to prevent acts of torture in any territory under its jurisdiction.

2. No exceptional circumstances whatsoever, whether a state of war or a threat of war,
internal political instability or any other public emergency, may be invoked as a
justification of torture.

3. An order from a superior officer or a public authority may not be invoked as a
Justification of torture.

Article 3

1. No State Party shall expel, return ("refouler") or extradite a person to another State where
there are substantial grounds for believing that he would be in danger of being subjected to
torture.

2. For the purpose of determining whether there are such grounds, the competent authorities
shall take into account all relevant considerations including, where applicable, the existence
in the State concerned of a consistent pattern of gross, flagrant or mass violations of human
rights.

Article 4
1. Each State Party shall ensure that all acts of torture are offences under its criminal law.
The same shall apply to an attempt to commit torture and to an act by any person which

constitutes complicity or participation in torture.

2. Each State Party shall make these offences punishable by appropriate penalties which
take into account their grave nature.

Article 5

1. Each State Party shall take such measures as may be necessary to establish its Jjurisdiction
over the offences referred to in article 4 in the following cases:

(a) When the offences are committed in any territory under its Jurisdiction or on
board a ship or aircraft registered in that State;

(b) When the alleged offender is a national of that State;

(c) When the victim is a national of that State if that State considers it
appropriate.

2. Each State Party shall likewise take such measures as may be necessary to establish its
Jurisdiction over such offences in cases where the alleged offender is present in any territory
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under its jurisdiction and it does not extradite him pursuant to article 8 to any of the States
mentioned in paragraph 1 of this article.

3. This Convention does not exclude any criminal jurisdiction exercised in accordance with
Internal law.

Article 6

1. Upon being satisfied, after an examination of information available to it, that the
circumstances so warrant, any State Party in whose territory a person alleged to have
committed any offence referred to in article 4 is present shall take him into custody or take
other legal measures to ensure his presence. The custody and other legal measures shall be
as provided in the law of that State but may be continued only for such time as is necessary

to enable any criminal or extradition proceedings to be instituted.
2. Such State shall immediately make a preliminary inquiry into the facts.

3. Any person in custody pursuant to paragraph 1 of this article shall be assisted in
communicating immediately with the nearest appropriate representative of the State of
which he is a national, or, if he is a stateless person, with the representative of the State
where he usually resides.

4. When a State, pursuant to this article, has taken a person into custody, it shall
immediately notify the States referred to in article 5, paragraph 1, of the fact that such
person is in custody and of the circumstances which warrant his detention. The State which
makes the preliminary inquiry contemplated in paragraph 2 of this article shall promptly
report its findings to the said States and shall indicate whether it intends to exercise
Jurisdiction.

Article 7

1. The State Party in the territory under whose jurisdiction a person alleged to have
committed any offence referred to in article 4 is found shall in the cases contemplated in
article 5, if it does not extradite him, submit the case to its competent authorities for the
purpose of prosecution.

2. These authorities shall take their decision in the same manner as in the case of any
ordinary offence of a serious nature under the law of that State. In the cases referred to in
article 5, paragraph 2, the standards of evidence required for prosecution and conviction
shall in no way be less stringent than those which apply in the cases referred to in article 5,
paragraph 1.

3. Any person regarding whom proceedings are brought in connection with any of the
offences referred to in article 4 shall be guaranteed fair treatment at all stages of the
proceedings.

Article 8

L. The offences referred to in article 4 shall be deemed to be included as extraditable
offences in any extradition treaty existing between States Parties. States Parties undertake to
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include such offences as extraditable offences in every extradition treaty to be concluded
between them.

2.1f a State Party which makes extradition conditional on the existence of a treaty receives
arequest for extradition from another. State Party with which it has no extradition treaty, it
may consider this Convention as the legal basis for extradition in respect of such offences.
Extradition shall be subject to the other conditions provided by the law of the requested
State.

3. States Parties which do not make extradition conditional on the existence of a treaty shall
recognize such offences as extraditable offences between themselves subject to the
conditions provided by the law of the requested State.

4. Such offences shall be treated, for the purpose of extradition between States Parties, as if
they had been committed not only in the place in which they occurred but also in the
territories of the States required to establish their jurisdiction in accordance with article 5,
paragraph 1.

Article 9

1. States Parties shall afford one another the greatest measure of assistance In connection
with criminal proceedings brought in respect of any of the offences referred to in article 4,
including the supply of all evidence at their disposal necessary for the proceedings.

2. States Parties shall carry out their obligations under paragraph I of this article in
conformity with any treaties on mutual judicial assistance that may exist between them.

Article 10

1. Each State Party shall ensure that education and information regarding the prohibition
against torture are fully included in the training of law enforcement personnel, civil or
military, medical personnel, public officials and other persons who may be involved in the
custody, interrogation or treatment of any individual subjected to any form of arrest,
detention or imprisonment.

2. Each State Party shall include this prohibition in the rules or instructions issued in regard
to the duties and functions of any such person.

Article 11

Each State Party shall keep under systematic review interrogation rules, nstructions,
methods and practices as well as arrangements for the custody and treatment of persons
subjected to any form of arrest, detention or imprisonment in any territory under its
Jurisdiction, with a view to preventing any cases of torture.

Article 12
Each State Party shall ensure that its competent authorities proceed to a prompt and

impartial investigation, wherever there is reasonable ground to believe that an act of torture
has been committed in any territory under its jurisdiction.
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Article 13

Each State Party shall ensure that any individual who alleges he has been subjected to
torture in any territory under its Jurisdiction has the right to complain to, and to have his
case promptly and impartially examined by, its competent authorities. Steps shall be taken
to ensure that the complainant and witnesses are protected against all ill-treatment or
intimidation as a consequence of his complaint or any evidence given.

Article 14

1. Each State Party shall ensure in its legal system that the victim of an act of torture obtains
redress and has an enforceable right to fair and adequate compensation, including the means

2. Nothing in this article shall affect any right of the victim or other persons to
compensation which may exist under national law.

Article 15

Each State Party shall ensure that any statement which is established to have been made as a
result of torture shall not be invoked as evidence in any proceedings, except against a
person accused of torture as evidence that the statement was made,

Article 16

1. Each State Party shall undertake to prevent in any territory under its jurisdiction other
acts of cruel, inhuman or degrading treatment or punishment which do not amount to torture
as defined in article 1, when such acts are committed by or at the instigation of or with the
consent or acquiescence of a public official or other person acting in an official capacity. In
particular, the obligations contained in articles 10, 11, 12 and 13 shall apply with the
substitution for references to torture of references to other forms of cruel, inhuman or
degrading treatment or punishment,

2. The provisions of this Convention are without prejudice to the provisions of any other
international instrument or national law which prohibits cruel, inhuman or degrading
treatment or punishment or which relates to extradition or expulsion.

PART II

Article 17

2. The members of the Committee shall be elected by secret ballot from a list of persons
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nominated by States Parties. Each State Party may nominate one person from among its
own nationals. States Parties shall bear in mind the usefulness of nominating persons who
are also members of the Human Rights Committee established under the International
Covenant on Civil and Political Rights and who are willing to serve on the Committee
against Torture.

3. Elections of the members of the Committee shall be held at biennial meetings of States
Parties convened by the Secretary-General of the United Nations. At those meetings, for
which two thirds of the States Parties shall constitute a quorum, the persons elected to the
Committee shall be those who obtain the largest number of votes and an absolute majority
of the votes of the representatives of States Parties present and voting.

4. The initial election shall be held no later than six months after the date of the entry into
force of this Convention. At. Ieast four months before the date of each election, the
Secretary-General of the United Nations shall address a letter to the States Parties mviting
them to submit their nominations within three months. The Secretary-General shall prepare
a list in alphabetical order of all persons thus nominated, indicating the States Parties which
have nominated them, and shall submit it to the States Parties.

5. The members of the Committee shall be elected for a term of four years. They shall be
eligible for re-election if renominated. However, the term of five ofthe members elected at
the first election shall expire at the end oftwo years; immediately after the first election the
names of these five members shall be chosen by lot by the chairman of the meeting referred
to in paragraph 3 of this anicle.

6. If a member of the Committee dies or resigns or for any other cause can no longer
perform his Committee duties, the State Party which nominated him shall appoint another
expert from among its nationals to serve for the remainder of his term, subject to the
approval of the majority of the States Parties. The approval shall be considered given unless
half or more of the States Parties respond negatively within six weeks after having been
informed by the Secretary-General of the United Nations of the proposed appointment.

7. States Parties shall be responsible for the expenses of the members of the Committee
while they are in performance of Committee duties.

Article 18
1. The Committee shall elect its officers for a term of two years. They may be re-elected.

2. The Committee shall establish its own rules of procedure, but these rules shall provide,
inter alia, that:

(2) Six members shall constitute a quorum,;

(b) Decisions of the Committee shall be made by a majority vote of the
members present.

3. The Secretary-General of the United Nations shall provide the necessary staff and

facilities for the effective performance of the functions of the Committee under this
Convention.
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4. The Secretary-General of the United Nations shall convene the initial meeting of the

Committee. After its initial meeting, the Committee shall meet at such times as shall be
provided in its rules of procedure.

5. The States Parties shall be responsible for expenses incurred in connection with the
holding of meetings of the States Parties and of the Committee, including reimbursement to
the United Nations for any expenses, such as the cost of staff and facilities, incurred by the
United Nations pursuant to paragraph 3 of this article.

Article 19

1. The States Parties shall submit to the Committee, through the Secretary-General of the
United Nations, reports on the measures they have taken to give effect to their undertakings
under this Convention, within one year after the entry into force of the Convention for the
State Party concerned. Thereafter the States Parties shall submit supplementary reports
every four years on any new measures taken and such other reports as the Committee may
request.

2. The Secretary-General of the United Nations shall transmit the reports to all States
Parties.

3. Each report shall be considered by the Committee which may make such general
comments on the report as it may consider appropriate and shall forward these to the State
Party concerned. That State Party may respond with any observations it chooses to the
Committee.

4. The Committee may, at its discretion, decide to include any comments made by it in
accordance with paragraph 3 of this article, together with the observations thereon received
from the State Party concerned, in its annual report made in accordance with article 24. If so
requested by the State Party concerned, the Committee may also include a copy of the
report submitted under paragraph I of this article.

Article 20

1. If the Committee receives reliable information which appears to it to contain well-
founded indications that torture is being systematically practised in the territory of a State
Party, the Committee shall invite that State Party to co-operate in the examination of the
information and to this end to submit observations with regard to the information
concerned.

2. Taking into account any observations which may have been submitted by the State Party
concerned, as well as any other relevant information available to it, the Committee may, if it
decides that this is warranted, designate one or more of its members to make a confidential
inquiry and to report to the Committee urgently.

3. If an inquiry is made in accordance with paragraph 2 of this article, the Committee shall
seek the co-operation of the State Party concerned. In agreement with that State Party, such
an inquiry may include a visit to its territory.

4. After examining the findings of its member or members submitted in accordance with
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paragraph 2 of this article, the Commission shall transmit these findings to the State Party

concerned together with any comments or suggestions which seem appropriate in view of
the situation.

5. All the proceedings of the Committee referred to in paragraphs I to 4 of this article shall
be confidential, and at all stages of the proceedings the co-operation of the State Party shall
be sought. After such proceedings have been completed with regard to an inquiry made in
accordance with paragraph 2, the Committee may, after consultations with the State Party
concerned, decide to include a summary account of the results of the proceedings in its
annual report made in accordance with article 24.

Article 21

1. A State Party to this Convention may at any time declare under this article that it
recognizes the competence of the Committee to receive and consider communications to the
effect that a State Party claims that another State Party is not fulfilling its obligations under
this Convention. Such communications may be received and considered according to the
procedures laid down in this article only if submitted by a State Party which has made a
declaration recognizing in regard to itself the competence of the Committee. No
communication shall be dealt with by the Committee under this article if it concerns a State
Party which has not made such a declaration. Communications received under this article
shall be dealt with in accordance with the following procedure;

(a) If a State Party considers that another State Party is not giving effect to the
provisions of this Convention, it may, by written communication, bring the
matter to the attention of that State Party. Within three months after the receipt
of the communication the receiving State shall afford the State which sent the
communication an explanation or any other statement in writing clarifying the
matter, which should include, to the extent possible and pertinent, reference to
domestic procedures and remedies taken, pending or available in the matter;

(b) If the matter is not adjusted to the satisfaction of both States Parties
concerned within six months after the receipt by the receiving State of the
initial communication, either State shall have the right to refer the matter to the
Committee, by notice given to the Committee and to the other State;

(c) The Committee shall deal with a matter referred to it under this article only
after it has ascertained that all domestic remedies have been invoked and
exhausted in the matter, in conformity with the generally recognized principles
of international law. This shall not be the rule where the application of the
remedies is unreasonably prolonged or is unlikely to bring effective relief to the
person who is the victim of the violation of this Convention;

(d) The Committee shall hold closed meetings when examining
communications under this article;

(e) Subject to the provisions of subparagraph (c), the Committee shall make
available its good offices to the States Parties concerned with a view to a
friendly solution of the matter on the basis of respect for the obligations
provided for in this Convention. For this purpose, the Committee may, when
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appropriate, set up an ad hoc conciliation commission;

() In any matter referred to it under this article, the Committee may call upon
the States Parties concerned, referred to in subparagraph (b), to supply any
relevant information;

(g) The States Parties concerned, referred to in subparagraph (b), shall have the
right to be represented when the matter is being considered by the Committee
and to make submissions orally and/or in writing;

(h) The Committee shall, within twelve months after the date of receipt of
notice under subparagraph (b), submit a report:

(1) If a solution within the terms of subparagraph (e) is reached, the
Committee shall confine its report to a brief statement of the facts
and of the solution reached;

(i1) If a solution within the terms of subparagraph (e) is not
reached, the Committee shall confine its report to a brief statement
of the facts; the written submissions and record of the oral
submissions made by the States Parties concerned shall be attached
to the report. In every matter, the report shall be communicated to
the States Parties concerned.

2. The provisions of this article shall come into force when five States Parties to this
Convention have made declarations under paragraph 1 of this article. Such declarations
shall be deposited by the States Parties with the Secretary-General of the United Nations,
who shall transmit copies thereof to the other States Parties. A declaration may be
withdrawn at any time by notification to the Secretary-General. Such a withdrawal shall not
prejudice the consideration of any matter which is the subject of a communication already
transmitted under this article; no further communication by any State Party shall be received
under this article after the notification of withdrawal of the declaration has been received by
the Secretary-General, unless the State Party concerned has made a new declaration.

Article 22

1. A State Party to this Convention may at any time declare under this article that it
recognizes the competence of the Committee to receive and consider communications from
or on behalf of individuals subject to its Jurisdiction who claim to be victims of a violation
by a State Party of the provisions of the Convention. No communication shall be recejved
by the Committee if it concerns a State Party which has not made such a declaration.

2. The Committee shall consider inadmissible any communication under this article which
is anonymous or which it considers to be an abuse of the right of submission of such
communications or to be incompatible with the provisions of this Convention.

3. Subject to the provisions of paragraph 2, the Committee shall bring any communications
submitted to it under this article to the attention of the State Party to this Convention which
has made a declaration under paragraph I and is alleged to be violating any provisions of the
Convention. Within six months, the receiving State shall submit to the Committee written
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explanations or statements clarifying the matter and the remedy, if any, that may have been
taken by that State.

4. The Committee shall consider communications received under this article in the light of
all information made available to it by or on behalf of the individual and by the State Party
concerned.

5. The Committee shall not consider any communications from an individual under this
article unless it has ascertained that:

(a) The same matter has not been, and is not being, examined under another
procedure of international investigation or settlement;

(b) The individual has exhausted al available domestic remedies; this shall not
be the rule where the application of the remedies is unreasonably prolonged or
is unlikely to bring effective relief to the person who is the victim of the
violation of this Convention.

6. The Committee shall hold closed meetings when examining communications under this
article.

7. The Committee shall forward its views to the State Party concerned and to the individual.
8. The provisions of this article shall come into force when five States Parties to this
Convention have made declarations under paragraph 1 of this article. Such declarations
shall be deposited by the States Parties with the Secretary-General of the United Nations,

who shall transmit copies thereof to the other States Parties. A declaration may be
withdrawn at any time by notification to the Secretary-General. Such a withdrawal shall not

Article 23

The members of the Committee and of the ad hoc conciliation commissions which may be

appointed under article 21, paragraph I (e), shall be entitled to the facilities, privileges and

immunities of experts on mission for the United Nations as laid down in the relevant

sections of the Convention on the Privileges and Immunities of the United Nations.
Article 24

The Committee shall submit an annual report on its activities under this Convention to the
States Parties and to the General Assembly of the United Nations.

PART III
Article 25

1. This Convention is open for signature by all States. 2. This Convention is subject to
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ratification. Instruments of ratification shall be deposited with the Secretary-General of the
United Nations.

Article 26

This Convention is open to accession by all States. Accession shall be effected by the
deposit of an instrument of accession with the SecretaryGeneral of the United Nations.

Article 27

1. This Convention shall enter into force on the thirtieth day after the date of the deposit
with the Secretary-General of the United Nations of the twentieth instrument of ratification
or accession.

2. For each State ratifying this Convention or acceding to it after the deposit of the twentieth
instrument of ratification or accession, the Convention shall enter into force on the thirtieth
day after the date of the deposit of its own instrument of ratification or accession.

Article 28

1. Each State may, at the time of signature or ratification of this Convention or accession
thereto, declare that it does not recognize the competence of the Committee provided for in
article 20.

2. Any State Party having made a reservation in accordance with paragraph I of this article
may, at any time, withdraw this reservation by notification to the Secretary-General of the
United Nations.

Article 29

1 . Any State Party to this Convention may propose an amendment and file it with the
Secretary-General of the United Nations. The Secretary General shall thereupon
communicate the proposed amendment to the States Parties with a request that they notify
him whether they favour a conference of States Parties for the purpose of considering and
voting upon the proposal. In the event that within four months from the date of such
communication at least one third of the States Parties favours such a conference, the
Secretary General shall convene the conference under the auspices of the United Nations.
Any amendment adopted by a majority of the States Parties present and voting at the
conference shall be submitted by the Secretary-General to all the States Parties for
acceptance.

2. An amendment adopted in accordance with paragraph I of this article shall enter into
force when two thirds of the States Parties to this Convention have notified the Secretary-
General of the United Nations that they have accepted it in accordance with their respective
constitutional processes.

3. When amendments enter into force, they shall be binding on those States Parties which

have accepted them, other States Parties still being bound by the provisions of this
Convention and any earlier amendments which they have accepted.
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Article 30

1. Any dispute between two or more States Parties concerning the interpretation or
application of this Convention which cannot be settled through negotiation shall, at the
request of one of them, be submitted to arbitration. If within six months from thc date of the
request for arbitration the Parties are unable to agree on the organization of the arbitration,
any one of those Parties may refer the dispute to the International Court of Justice by
request in conformity with the Statute of the Court.

2. Each State may, at the time of signature or ratification of this Convention or accession
thereto, declare that it does not consider itself bound by paragraph I of this article. The other
States Parties shall not be bound by paragraph I of this article with respect to any State
Party having made such a reservation.

3. Any State Party having made a reservation in accordance with paragraph 2 of this article
may at any time withdraw this reservation by notification to the Secretary-General of the
United Nations.

Article 31

1. A State Party may denounce this Convention by written notification to the Secretary-
General of the United Nations. Denunciation becomes effective one year after the date of
receipt of the notification by the Secretary-General .

2. Such a denunciation shall not have the effect of releasing the State Party from its
obligations under this Convention in regard to any act or omission which occurs prior to the
date at which the denunciation becomes effective, nor shall denunciation prejudice in any
way the continued consideration of any matter which is already under consideration by the
Committee prior to the date at which the denunciation becomes effective.

3. Following the date at which the denunciation of a State Party becomes effective, the
Committee shall not commence consideration of any new matter regarding that State.

Article 32

The Secretary-General of the United Nations shall inform all States Members of the United
Nations and all States which have signed this Convention or acceded to it of the following:

(a) Signatures, ratifications and accessions under articles 25 and 26;

(b) The date of entry into force of this Convention under article 27 and the date
of the entry into force of any amendments under article 29;

(c) Denunciations under article 31.
Article 33
1. This Convention, of which the Arabic, Chinese, English, French, Russian and Spanish

texts are equally authentic, shall be deposited with the Secretary-General of the United
Nations.
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2. The Secretary-General of the United Nations shall transmit certified copies of this
Convention to all States.
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Before: Judge Florence Ndepele Mwachande Mumba, Presiding
Judge Antonio Cassese
Judge Richard May

Registrar:
Mrs. Dorothee de Sampayo Garrido-Nijgh

Judgement of: 10 December 1998
PROSECUTOR
v.

ANTO FURUNDZIJA

JUDGEMENT

The Office of the Prosecutor:
Ms. Brenda Hollis

Ms. Patricia Viseur-Sellers
Ms. Michael Blaxill

Counsel for the Accused:
Mr. Luka Misetic
Mr. Sheldon Davidson

L. INTRODUCTION

The trial of Anto F urundzija, hereafter "accused”, a citizen of Bosnia and Herzegovina who was born on
8 July 1969, before this Trial Chamber of the International Tribunal for the Prosecution of Persons
Responsible for Serious Violations of International Humanitarian Law Committed in the Territory of the
Former Yugoslavia since 1991, hereafter "International Tribunal", commenced on 8 June 1998 and came
to a close on 12 November 1998.

Having considered all of the evidence presented to it during the course of this trial, along with the
written and oral submissions of the Office of the Prosecutor, hereafter "Prosecution”, and the Defence
for the accused, the Trial Chamber,

HEREBY RENDERS ITS JUDGEMENT.

A. The International Tribunal

1. The International Tribunal is governed by its Statute, adopted by the Security Council of the United
Nations on 25 May 1993, hereafter "Statute",! and by the Rules of Procedure and Evidence of the
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147. There exists today universal revulsion against torture: as a USA Court put it in Filartiga v. Peea-
Irala, "the torturer has become, like the pirate and the slave trader before him, hostis humani generis, an

enemy of all mankind". 167 This revulsion, as well as the importance States attach to the eradication of
torture, has led to the cluster of treaty and customary rules on torture acquiring a particularly high status
in the international normative system, a status similar to that of principles such as those prohibiting
genocide, slavery, racial discrimination, aggression, the acquisition of territory by force and the forcible
suppression of the right of peoples to self-determination. The prohibition against torture exhibits three
important features, which are probably held in common with the other general principles protecting
fundamental human rights.

(a) The Prohibition Even Covers Potential Breaches

148. Firstly, given the importance that thg international community attaches to the protection of
individuals from torture, the prohibition against torture is particularly stringent and sweeping. States are
obliged not only to prohibit and punish torture, but also to forestall its occurrence: it is insufficient
merely to intervene after the infliction of torture, when the physical or moral integrity of human beings
has already been irremediably harmed. Consequently, States are bound to put in place all those measures
that may pre-empt the perpetration of torture. As was authoritatively held by the European Court of

Human Rights in Soering, 168 international law intends to bar not only actual breaches but also potential
breaches of the prohibition against torture (as well as any inhuman and degrading treatment). It follows
that international rules prohibit not only torture but also (i) the failure to adopt the national measures
necessary for implementing the prohibition and (ii) the maintenance in force or passage of laws which
are contrary to the prohibition.

149. Let us consider these two aspects separately. Normally States, when they undertake international
obligations through treaties or customary rules, adopt all the legislative and administrative measures
necessary for implementing such obligations. However, subject to obvious exceptions, failure to pass the
required implementing legislation has only a potential effect: the wrongful fact occurs only when
administrative or judicial measures are taken which, being contrary to international rules due to the lack
of implementing legislation, generate State responsibility. By contrast, in the case of torture, the
requirement that States expeditiously institute national implementing measures is an integral part of the
international obligation to prohibit this practice. Consequently, States must immediately set in motion all
those procedures and measures that may make it possible, within their municipal legal system, to
forestall any act of torture or expeditiously put an end to any torture that is occurring.

150. Another facet of the same legal effect must be emphasised. Normally, the maintenance or passage
of national legislation inconsistent with international rules generates State responsibility and
consequently gives rise to a corresponding claim for cessation and reparation (lato sensu) only when

such legislation is concretely applied. 169 By contrast, in the case of torture, the mere fact of keeping in
force or passing legislation contrary to the international prohibition of torture generates international
State responsibility. The value of freedom from torture is so great that it becomes imperative to preclude

any national legislative act authorising or condoning torture or at any rate capable of bringing about this
effect.

(b) The Prohibition Imposes Obligations Erga Omnes

151. Furthermore, the prohibition of torture imposes upon States obligations erga omnes, that is,
obligations owed towards all the other members of the international community, each of which then has

http://www.un.org/icty/furundzija/trialc2/judgement/fur-tj981210e.htm 11/21/2003



Furundzija - Judgment Page 2 of 3

a correlative right. In addition, the violation of such an obligation simultaneously constitutes a breach O%L(
the correlative right of all members of the international community and gives rise to a claim for
compliance accruing to each and every member, which then has the right to insist on fulfilment of the

obligation or in any case to call for the breach to be discontinued.

152. Where there exist international bodies charged with impartially monitoring compliance with treaty
provisions on torture, these bodies enjoy priority over individual States in establishing whether a certain
State has taken all the necessary measures to prevent and punish torture and, if they have not, in calling
upon that State to fulfil its international obligations. The existence of such international mechanisms

makes it possible for compliance with international law to be ensured in a neutral and impartial manner.

(c) The Prohibition Has Acquired the Status of Jus Cogens

153. While the erga omnes nature just mentioned appertains to the area of international enforcement
(lato sensu), the other major feature of the principle proscribing torture relates to the hierarchy of rules
in the international normative order. Because of the importance of the values it protects, this principle
has evolved into a peremptory norm or jus cogens, that is, a norm that enjoys a higher rank in the

international hierarchy than treaty law and even "ordinary" customary rules. 170 The most conspicuous
consequence of this higher rank is that the principle at issue cannot be derogated from by States through
international treaties or local or special customs or even general customary rules not endowed with the
same normative force.

154. Clearly, the jus cogens nature of the prohibition against torture articulates the notion that the
prohibition has now become one of the most fundamental standards of the international community.
Furthermore, this prohibition is designed to produce a deterrent effect, in that it signals to all members
of the international community and the individuals over whom they wield authority that the prohibition
of torture is an absolute value from which nobody must deviate.

155. The fact that torture is prohibited by a peremptory norm of international law has other effects at the
inter- state and individual levels. At the inter-state level, it serves to internationally de-legitimise any
legislative, administrative or judicial act authorising torture. It would be senseless to argue, on the one
hand, that on account of the jus cogens value of the prohibition against torture, treaties or customary

rules providing for torture would be null and void ab initio,m' and then be unmindful of a State say,
taking national measures authorising or condoning torture or absolving its perpetrators through an

amnesty law. 172 1f such a situation were to arise, the national measures, violating the general principle
and any relevant treaty provision, would produce the legal effects discussed above and in addition would
not be accorded international legal recognition. Proceedings could be initiated by potential victims if
they had locus standi before a competent international or national judicial body with a view to asking it
to hold the national measure to be internationally unlawful; or the victim could bring a civil suit for
damage in a foreign court, which would therefore be asked inter alia to disregard the legal value of the
national authorising act. What is even more important is that perpetrators of torture acting upon or
benefiting from those national measures may nevertheless be held criminally responsible for torture,
whether in a foreign State, or in their own State under a subsequent regime. In short, in spite of possible
national authorisation by legislative or judicial bodies to violate the principle banning torture,
individuals remain bound to comply with that principle. As the International Military Tribunal at

Nuremberg put it: "individuals have international duties which transcend the national obligations of

obedience imposed by the individual State”.!73

156. Furthermore, at the individual level, that is, that of criminal liability, it would seem that one of the
consequences of the jus cogens character bestowed by the international community upon the prohibition
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of torture is that every State is entitled to investigate, prosecute and punish or extradite individuals
accused of torture, who are present in a territory under its jurisdiction. Indeed, it would be inconsistent
on the one hand to prohibit torture to such an extent as to restrict the normally unfettered treaty- making
power of sovereign States, and on the other hand bar States from prosecuting and punishing those
torturers who have engaged in this odious practice abroad. This legal basis for States' universal
jurisdiction over torture bears out and strengthens the legal foundation for such jurisdiction found by
other courts in the inherently universal character of the crime. It has been held that international crimes
being universally condemned wherever they occur, every State has the right to prosecute and punish the
authors of such crimes. As stated in general terms by the Supreme Court of Israel in Eichmann, and
echoed by a USA court in Demjanjuk, "it is the universal character of the crimes in question i.e.

international crimes which vests in every State the authority to try and punish those who participated in

their commission".!”4

157. It would seem that other consequences include the fact that torture may not be covered by a statute
of limitations, and must not be excluded from extradition under any political offence exemption.
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