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1. In the Preliminary Defence Motion of 14 November 2003 the Defence for Mr. Fofana
filed a preliminary motion alleging a lack of personal jurisdiction of the Special Court as
Sierra Leone unlawfully transferred jurisdiction over the defendant. Since Sierra Leone no
longer had the right to try the defendant due to the amnesty granted to him by the Lomé
Agreement, Sierra Leone could not transfer jurisdiction over the defendant to the Special

Court. Consequently, the Special Court lacks personal jurisdiction over the defendant.

2. In its response to this Preliminary Defence Motion, the Prosecution argues, first, that
the Lomé Agreement could not deprive Sierra Leone of the capacity under international law
to enter into the Special Court Agreement, as the Lomé Agreement is not a treaty under
international law. Second, the Prosecution argues that, even if it is assumed that the consent of
the government of Sierra Leone to be bound by the Special Court Agreement was expressed
in violation of the Lomé Ratification Act, that the Act was not a provision of Sierra Leone’s
internal law “regarding competence to conclude treaties” for the purposes of article 46 of the
Vienna Conventions. According to the prosecution, it cannot be said that there was any
“manifest” breach of a provision of Sierra Leone’s internal law regarding competence to
conclude treaties. Finally, the prosecution argues that in any case the Government cannot
grant amnesty for serious violations of crimes under international law. The first and third of
these three points will be addressed below. The Defence reserves its right to address the
second argument at a later stage. For the reasons given below, the Prosecution response

should be dismissed in its entirety.

The Lomé Agreement is an agreement under international law

3. The Lome Agreement is an agreement under international law. It is signed by two
entities having international legal personality: the Republic of Sierra Leone and the RUF. In
so far as armed opposition groups, such as the RUF, have international obligations they are
subjects of international law. Their legal personality is based on their position as parties to an

armed conflict, such as the conflict in Sierra Leone.

4. Armed groups are bound by international law as de facto authorities in a particular

territory. At the time of the signature of the Lomé Agreement, the RUF was a de facto
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authority, exercising effective control over significant parts of the country. The RUF existed
as an independent entity side-by-side with the Government of Sierra Leone. The international
legal personality of armed groups, such as the RUF, recognises the reality of the internal
conflict and the politically weakened position of the established authorities. The RUF sought
to exercise public authority, and in doing so it questioned the authority of the established
Government of Sierra Leone, including the Government’s laws. It would be unrealistic and
serve no purpose to deny legal personality on the grounds that armed opposition groups have

no legal personality in the traditional sense. As Judge Kooijmans rightly pointed out,

“[m}odern international law should be a ‘ius inter potestates’ and therefore should
encompass every political organization that acts as an effective factor in international

relations”.!

5. Armed opposition groups, such as the RUF, are bound by common article 3 of the
1949 Geneva Conventions, Protocol II additional to the Geneva Conventions, other rules of
international humanitarian law, and general international law. Special agreements concluded

by armed opposition groups are another source of humanitarian obligations of these groups.

6. Common Article 3 recognizes the legal capacity of armed opposition groups to

conclude agreements, stipulating:

“The Parties to the conflict should further endeavour to bring into force, by means of

special agreements, all or part of the other provisions of the present Convention”.>

7. The capacity to conclude treaties under international law is thus not limited to states. It
also extends to de facto authorities. International law recognises that such de facto authorities
posses limited international personality and that agreements concluded by them can be

regarded as agreements under international law.

8. This conclusion is supported by practice of international bodies. The Yugoslavia

Tribunal affirmed that agreements constitute evidence of legal obligations of the parties to an

'PH. Kooijmans, ‘The Security Council and Non-State Entities as Parties to Conflicts’ in: K. Wellens (ed.)
International Law: Theory and Practice, The Hague: Kluwer Law International, 1998, p. 333-346 at p. 339.
? Article 3 (2) common to the Geneva Conventions of 1949, 3™ sentence.
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armed conlflict. In the Tadic case (Appeal on Jurisdiction), in the section entitled “May The
International Tribunal Also Apply International Agreements Binding Upon The Conflicting
Parties?”, the Tribunal considered that it is authorised to apply, in addition to customary
international law, any treaty which: ‘(i) was unquestionably binding on the parties at the time
of the alleged offence; and (ii) was not in conflict with or derogated from peremptory norms
of international law’.> At the time the Appeals Chamber made this statement, it had not
decided whether the conflict in the former Yugoslavia was international or internal in nature.
It may therefore be inferred that the Tribunal referred to agreements concluded by both states

and armed opposition groups.

9. A final and itself decisive argument supporting the international legal nature of the
Lomé Agreement is the fact that Sierra Leone adopted the Lomé Peace Agreement
(Ratification) Act 1999. Sierra Leone is a dualist state. Treaties have to be transformed into
national law. The Lomé Peace Agreement (Ratification) Act 1999 gave the Lomé Agreement
a basis in national law, as acknowledged by the Prosecutor." Ratification acts are not adopted
for instruments that have no legal status. The preambule of the Lomé Peace Agreement
(Ratification) Act 1999 expressly states that the Peace Agreement alters the law of Sierra
Leone and that therefore it needs to be ratified. From the very fact that Sierra Leone
considered it necessary to adopt this act, it can be inferred that Sierra Leone considered this an
agreement under international law. In determining the legal nature of an instrument, the

intention of parties is decisive.’

10. It follows that the Lomé Agreement is a treaty under international law. Having force
under international law, the Lomé Agreement affected the capacity of Sierra Leone under
international law to enter into an agreement for the establishment of an International Criminal
Court. Sierra Leone — through the Lomé Agreement — gave up its right to prosecute the
defendant, who is covered by article IV of this Agreement, and thereby disabled itself from
transfering the right to prosecute him to the Special Court. The Special Court therefore lacks

jurisdiction over the defendant.

* Appeals Chamber of the ICTY “Decision on the Defence Motion for Interlocutory Appeal on Jurisdiction”,
Prosecutor vs. Dusko Tadié, Case No. IT-94-1-T, 2 October 1995, (Tadic Interlocutory Appeal), para. 143;
compare Kooijmans, supra, p. 333, 338 stating “insurrectionist movements who are parties to an internatio-
nalized peace-agreement or who have committed themselves in such an agreement have legal obligations under
international law.”

* Prosecution Response, para. 7.



11.  As a Court established under international law, the Special Court is empowered and
obliged to examine whether the transfer of jurisidiction is in accordance with international
law. Any international legal limitations on the powers of the states or organizations that have
created the Special Court are to be upheld and applied. Just as the Special Court could not
accept a tranfer by Sierra Leone of jurisdiction over a Dutch national who commits an
ordinary crime in the Netherlands (a jurisdiction that Sierra Leone does not possess under
international law), it can not accept a transfer by Sierra Leone of jurisdiction over persons

over who under international law Sierra Leone has given up its jurisdiction.

International law does not prohibit the granting of amnesties for international crimes

12. The Prosecution submits that Article IX of the Lomé Agreement was not intended to
over crimes under Articles 2-4 of the Statute.® In support, the Prosecution offers two
arguments: the statement of understanding expressed by the United Nations, and that

international law prohibits the granting of amnesty for these crimes.

13.  The first argument lacks any legal merit. The Lomé Agreement is an Agreement
between the RUF and the Government of Sierra Leone. As accepted by the Prosecution, the
United Nations was not a party to the Agreement.” The interpretation of a treaty may be
influenced by interpretative understandings or reservations by parties to a treaty. Statements
of understandings by non-parties are legally irrelevant. If the United Nations had been a party,
the RUF might have considered it necessary to reject the statement of the United Nations in
order to prevent it from having legal consequences. Since the United Nations was not a party,
no such action was necessary. The statement of understanding by the United Nations therefore

cannot affect the legal rights of parties to a treaty to which the United Nations was not a party.

14. As to the second argument, it is well-established that international law does does not
prohibit the granting of amnesties for international crimes. On the contrary, an amnesty is an

accepted legal instrument and an important means for achieving peace and reconciliation at

* International Court of Justice, Aegean Sea Continental Shelf (Greece v. Turkey), par. 107.
® Prosecution Response, para. 10.
7 Prosecution Response, para. 6.
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the end of an armed conflict. The denial of amnesty in the Statute of the Special Court thus

cannot be justified by any alleged invalidity of the amnesty under the Lomé Agreement.

15.

Modern history has shown many examples where states have sought to secure peace

through the granting of amnesties. In many cases, parties to a conflict have deemed it

desirable or necessary to insert amnesty clauses in peace agreements:

16.

"Amnesty clauses are frequently found in peace treaties and signify the will of the
parties to apply the principle of tabula rasa to past offences, generally political delicts
such as treason, sedition and rebellion, but also to war crimes. As a sovereign act of
oblivion, amnesty may be granted to all persons guilty of such offences or only to

certain categories of offenders.".®

The Constitutional Court of South Africa stated, after reviewing world wide practice:

“South Africa is not alone in being confronted with a historical situation which
required amnesty for criminal acts to be accorded for the purposes of facilitating the
transition to, and consolidation of, an overtaking democratic order. Chile, Argentina
and El Salvador are among the countries which have in modern times been confronted
with a similar need. Although the mechanisms adopted to facilitate that process have
differed from country to country and from time to time, the principle that amnesty
should, in appropriate circumstances, be accorded to violators of human rights in order
to facilitate the consolidation of new democracies was accepted in all these countries

and truth commissions were also established in such countries.

What emerges from the experience of these and other countries that have ended
periods of authoritarian and abusive rule, is that there is no single or uniform
international practice in relation to amnesty. Decisions of states in transition, taken
with a view to assisting such transition, are quite different from acts of a state covering
up its own crimes by granting itself immunity. In the former case, it is not a question

of the governmental agents responsible for the violations indemnifying themselves,

7~
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but rather, one of a constitutional compact being entered into by all sides, with former
victims being well-represented, as part of an ongoing process to develop constitutional

democracy and prevent a repetition of the abuses.”.’

The Constitutional Court concluded that the amnesty granted by South Africa is not contrary

to international law.'®

17. Lord Lloyd of Berwick stated in the judgment of the House of Lords in the Pinochet

Case:
“Further light is shed on state practice by the widespread adoption of amnesties for
those who have committed crimes against humanity including torture. Chile was not
the first in the field. There was an amnesty at the end of the Franco-Algerian War in
1962. In 1971 India and Bangladesh agreed not to pursue charges of genocide against
Pakistan troops accused of killing about 1 million East Pakistanis. General amnesties
have also become common in recent years, especially in South America, covering
members of former regimes accused of torture and other atrocities. Some of these have
had the blessing of the United Nations, as a means of restoring peace and democratic

government.

In some cases the validity of these amnesties has been questioned. For example, the
Committee against Torture (the body established to implement the Torture Convention
under article 17) reported on the Argentine amnesty in 1990. In 1996 the Inter-
American Commission investigated and reported on the Chilean amnesty. It has not
been argued that these amnesties are as such contrary to international law by reason of

the failure to prosecute the individual perpetrators.”.!!

18.  In considering whether present international law prohibits the granting of amnesties,

Professor Dugard notes that

® R. Bernhardt (ed), Encyclopedia of Public International Law, Amsterdam: North-Holland, 1992, Volume I, p.
148 and R. Bernhardt (ed), Encyclopedia of Public International Law, Amsterdam: North-Holland, 1997,
Volume III, pp. 938-939.

® Constitutional Court of South Africa, Azanian Peoples Organization (AZAPO) and others v President of the
Republic of South Africa and others, Case no. CCT17/96, 25 July 1996, paras. 22, 24,

' Idem, para. 32.

"' R. v. Bow Street Metropolitan Stipendiary Magistrate. Ex Parte Pinochet, House of Lords, 25 November
1998, speech of Lord Lloyd of Berwick, available at:

http://www.publications.parliament.uk/pa/ld199899/ ldjudgmt/jd981125/pino07.htm



“state practice hardly supports such a rule as modem history is replete with examples
of cases in which successor regimes have granted amnesty to officials of the previous

regime guilty of torture and crimes against humanity, rather than prosecute them.”.'?

and concludes that international law does not prohibit the granting of amnesty'>.

19. The most exhaustive study so far on the legality of amnesties concludes that an
unmitigated duty to prosecute only exists for torture and genocide. For all other crimes, the
duty to prosecute can be avoided, and non-prosecution thus can be legalised, by negotiation of

peace treaties'*.

20. It follows from these authorities that states often consider amnesties indispensable to
the transition from armed conflict to peace. State practice does not allow the conclusion that
such amnesties are illegal. The amnesty under the Lomé Agreement thus is valid under

international law.

Conclusion

21. By signing the Lomé Agreement, Sierra Leone granted absolute and free pardon to “all
combatants and collaborators in respect of anything done by them in pursuit of their
objectives, up to the time of the signing of the present Agreement” (article IV (2)). As a
consequence, Sierra Leone gave up its right to exercise jurisdiction over the persons covered
by article IV (2). The defence submits that the Special Court cannot accept a transfer by Sierra
Leone of jurisdiction over persons over whom it has given up its right to exercise jurisdiction

under international law.

12'J. Dugard, “Dealing With Crimes of a Past Regime. Is Amnesty Still an Option?,” Leiden Journal of
International Law, (12) 1999, pp. 1001-1015 at p. 1003.
1 Idem, p. 1004.

" A. O’Shea, Amnesty for Crime in International Law and Practice, The Hague: Kluwer 2002, p. 265.
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CONSTITUTIONAL COURT OF SOUTH AFRICA

THE AZANIAN PEOPLES ORGANIZATION
(AZAPO)

NONTSIKELELO MARGARET BIKO
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CHRIS RIBEIRO
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THE PRESIDENT OF THE REPUBLIC OF
SOUTH AFRICA

THE GOVERNMENT OF THE REPUBLIC OF
SOUTH AFRICA

THE MINISTER OF JUSTICE

THE MINISTER OF SAFETY AND SECURITY
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RECONCILIATION COMMISSION

Heard on: 30 May 1996

Decided on: 25 July 1996

Case CCT 17/96

First Applicant
Second Applicant
Third Applicant
Fourth Applicant

First Respondent
Second Respondent
Third Respondent
Fourth Respondent

Fifth Respondent

JUDGMENT

[1]1  South Africa is not alone in being confronted with a historical situation which

required amnesty for criminal acts to be accorded for the purposes of facilitating the

transition to, and consolidation of, an overtaking democratic order. Chile, Argentina

and EI Salvador are among the countries which have in modern times been confronted
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with a similar need. Although the mechanisms adopted to facilitate that process have
differed from country to country and from time to time, the principle that amnesty
should, in appropriate circumstances, be accorded to violators of human rights in order
to facilitate the consolidation of new democracies was accepted in all these countries

and truth commissions were also established in such countries.

[2]  The Argentinean truth commission was created by Executive Decree 187 of 15
December 1983. 1t disclosed to the government the names of over one thousand
alleged offenders gathered during the investigations." The Chilean Commission on
Truth and Reconciliation was established on 25 April 1990. It came to be known as
the Rettig Commission after its chairman, Raul Rettig. Its report was published in
1991 and consisted of 850 pages pursuant to its mandate to clarify “the truth about the
most serious human right violations ... in order to bring about the reconciliation of all
Chileans”.> The Commission on the Truth for El Salvador was established with
similar objectives in 1992 to investigate “serious acts of violence that have occurred
since 1980 and whose impact on society urgently demands that the public should know

the truth”.® In many cases amnesties followed in all these countries.*

Pasqualucci $The Whole Truth and Nothing But the Truth: Truth Commissions, Impunity and the Inter-
American Human Rights Systemw. 12 Boston University International Law Journal 321 (1994) at 337-
8.

Id at 338, quoting the National Commission on Truth and Reconciliation §Report of the Chilean
Commission on Truth and Reconciliationxs. Berryman (trans) (1993).

Id at 339, quoting the Report of the Commission on the Truth for El Salvador #From Madness to Hope:
The 12-Year War in E! Salvadorws. United Nations /25500 (1993).

Id at 343.



[3]  What emerges from the experience of these and other countries that have ended
periods of authoritarian and abusive rule, is that there is no single or uniform
international practice in relation to amnesty. Decisions of states in transition, taken
with a view to assisting such transition, are quite different from acts of a state covering
up its own crimes by granting itself immunity. In the former case, it is not a question
of the governmental agents responsible for the violations indemnifying themselves,
but rather, one of a constitutional compact being entered into by all sides, with former
victims being well-represented, as part of an ongoing process to develop constitutional

democracy and prevent a repetition of the abuses.

[4]  Considered in this context, I am not persuaded that there is anything in the Act
and more particularly in the impugned section 20(7) thereof, which can properly be
said to be a breach of the obligations of this country in terms of the instruments of
public international law relied on by Mr Soggot. The amnesty contemplated is not a
blanket amnesty against criminal prosecution for all and sundry, granted automatically
as a uniform act of compulsory statutory amnesia. It is specifically authorised for the
purposes of effecting a constructive transition towards a democratic order. It is
available only where there is a full disclosure of all facts to the Amnesty Committee
and where it is clear that the particular transgression was perpetrated during the
prescribed period and with a political objective committed in the course of the

conflicts of the past. That objective has to be evaluated having regard to the careful

S9ES
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criteria listed in section 20(3) of the Act, including the very important relationship

which the act perpetrated bears in proportion to the object pursued.
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Regina v. Bartle and the Commissioner of Police for the Metropolis and
others EX Parte Pinochet (on appeal from a Divisional Court of the Queen's
Bench Division)

Regina v. Evans and another and the Commissioner of Police for the
Metropolis and others EX Parte Pinochet (on appeal from a Divisional
Court of the Queen's Bench Division)

HOUSE OF LORDS
Lord Slynn of Hadley Lord Lloyd of Berwick Lord Nicholls of Birkenhead
Lord Steyn Lord Hoffmann
OPINIONS OF THE LORDS OF APPEAL FOR JUDGMENT IN THE CAUSE
REGINA
V.
BARTLE AND THE COMMISSIONER OF POLICE FOR THE METROPOLIS AND OTHERS (APPELLANTS)
EX PARTE PINOCHET (RESPONDENT)
(ON APPEAL FROM A DIVISIONAL COURT OF THE
QUEEN'S BENCH DIVISION)

REGINA

v,
EVANS AND ANOTHER AND THE COMMISSIONER OF POLICE FOR THE METROPOLIS AND OTHERS
(APPELLANTS)
EX PARTE PINOCHET (RESPONDENT)
(ON APPEAL FROM A DIVISIONAL COURT
OF THE QUEEN'S BENCH DIVISION)
ON 25 NOVEMBER 1998
UNAMENDED

(...)
LORD LLOYD OF BERWICK

My Lords, Background

On 11 September 1973 General Augusto Pinochet Ugarte assumed
power in Chile after a military coup. He was appointed president of the
Governing Junta the same day. On 22 September the new regime was
recognised by Her Majesty's Government. By a decree dated 11 December
1974 General Pinochet assumed the title of President of the Republic. In
1980 a new constitution came into force in Chile, approved by a national
referendum. It provided for executive power in Chile to be exercised by
the President of the Republic as head of state. Democratic elections were
held in December 1989. As a result, General Pinochet handed over power
to President Aylwin on 11 March 1990.

In opening the appeal before your Lordships Mr. Alun Jones Q.C. took
as the first of the three main issues for decision whether General Pinochet
was head of state throughout the whole period of the allegations against
him. It is clear beyond doubt that he was. So I say no more about that.
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I return to the narrative. On 19 April 1978, while General Pinochet was
still head of state, the senate passed a decree granting an amnesty to all
persons involved in criminal acts (with certain exceptions) between 11
September 1973 and 10 March 1978. The purpose of the amnesty was
stated to be for the "general tranquillity, peace and order" of the nation.
After General Pinochet fell from power, the new democratic government
appointed a Commission for Truth and Reconciliation, thus foreshadowing
the appointment of a similar commission in South Africa. The Commission
consisted of eight civilians of varying political viewpoints under the
chairmanship of Don Raul Rettig. Their terms of reference were to
investigate all violations of human rights between 1973 and 1990, and to
make recommendations. The Commission reported on 9 February 1991.

In 1994 Senator Pinochet came to the United Kingdom on a special
diplomatic mission: (he had previously been appointed senator for life).
He came again in 1995 and 1997, According to the evidence of Professor
Walters, a former foreign minister and ambassador to the United
Kingdom, Senator Pinochet was accorded normal diplomatic courtesies.
The Foreign Office was informed in advance of his visit to London in
September 1998, where at the age of 82 he has undergone an operation
at the London Clinic.

At 11.25 p.m. on 16 October he was arrested while still at the London
Clinic pursuant to a provisional warrant ("the first provisional warrant")
issued under section 8(1)(b) of the Extradition Act 1989. The warrant had
been issued by Mr. Evans, a metropolitan stipendiary magistrate, at his
home at about 9 p.m. the same evening. The reason for the urgency was
said to be that Senator Pinochet was returning to Chile the next day. We
do not know the terms of the Spanish international warrant of arrest, also
issued on 16 October. All we know is that in the first provisional warrant
Senator Pinochet was accused of the murder of Spanish citizens in Chile
between 11 September 1973 and 31 December 1983.

For reasons explained by the Divisional Court the first provisional
warrant was bad on its face. The murder of Spanish citizens in Chile is not
an extradition crime under section 2(1)(b) of the Extradition Act for which
Senator Pinochet could be extradited, for the simple reason that the
murder of a British citizen in Chile would not be an offence against our
law. The underlying principle of all extradition agreements between states,
including the European Extradition Convention of 1957, is reciprocity. We
do not extradite for offences for which we would not expect and could not
request extradition by others.

On 17 October the Chilean Government protested. The protest was
renewed on 23 October. The purpose of the protest was to claim immunity
from suit on behalf of Senator Pinochet both as a visiting diplomat and as
a former head of state, and to request his immediate release.
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Meanwhile the flaw in the first provisional warrant must have become
apparent to the Crown Prosecution Service, acting on behalf of the State
of Spain. At all events, Judge Garzon in Madrid issued a second
international warrant of arrest dated 18 October, alleging crimes of
genocide and terrorism. This in turn led to a second provisional warrant of
arrest in England issued on this occasion by Mr. Ronald Bartle. Senator
Pinochet was re-arrested in pursuance of the second warrant on 23
October.

The second warrant alleges five offences, the first being that Senator
Pinochet "being a public official conspired with persons unknown to
intentionally inflict severe pain or suffering on another in the . . .
purported performance of his official duties . . . within the jurisdiction of
the government of Spain." In other words, that he was guilty of torture.
The reason for the unusual language is that the second provisional
warrant was carefully drawn to follow the wording of section 134 of the
Criminal Justice Act 1988 which itself reflects article 1 of the Convention
Against Torture and Other Cruel, Inhuman or Degrading Treatment or
Punishment (1984). Section 134(1) provides:

"A public official or person acting in an official capacity, whatever his nationality, commits the
offence of torture if in the United Kingdom or elsewhere he intentionally inflicts severe pain or
suffering on another in the performance or purported performance of his official duties."

It will be noticed that unlike murder, torture is an offence under English
law wherever the act of torture is committed. So unlike the first
provisional warrant, the second provisional warrant is not bad on its face.
The alleged acts of torture are extradition crimes under section 2 of the
Extradition Act, as article 8 of the Convention required, and as Mr. Nichols
conceded. The same is true of the third alieged offence, namely, the
taking of hostages. Section 1 of the Taking of Hostages Act 1982 creates
an offence under English law wherever the act of hostage-taking takes
place. So hostage taking, like torture, is an extradition crime. The
remaining offences do not call for separate mention.

It was argued that torture and hostage-taking only became extradition
crimes after 1988 (torture) and 1982 (hostage-taking) since neither
section 134 of the Criminal Justice Act 1988, nor section 1 of the Taking of
Hostages Act 1982 are retrospective. But I agree with the Divisional Court
that this argument is bad. It involves a misunderstanding of section 2 of
the Extradition Act. Section 2(1)(a) refers to conduct which would
constitute an offence in the United Kingdom now. It does not refer to
conduct which would have constituted an offence then.

The torture allegations in the second provisional warrant are confined
to the period from 1 January 1988 to 31 December 1992. Mr. Alun Jones
does not rely on conduct subsequent to 11 March 1990. So we are left
with the period from 1 January 1988 to 11 March 1990. Only one of the
alleged acts of torture took place during that period. The hostage-taking
allegations relate to the period from 1 January 1982 to 31 January 1992,
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There are no alleged acts of hostage-taking during that period. So the
second provisional warrant hangs on a very narrow thread. But it was
argued that the second provisional warrant is no longer the critical
document, and that we ought now to be looking at the complete list of
crimes alleged in the formal request of the Spanish Government. I am
content to assume, without deciding, that this is so.

Returning again to the narrative, Senator Pinochet made an application
for certiorari to quash the first provisional warrant on 22 October and a
second application to quash the second provisional warrant on 26 October.
It was these applications which succeeded before the Divisional Court on
28 October 1998, with a stay pending an appeal to your Lordships' House.
The question certified by the Divisional Court was as to "the proper
interpretation and scope of the immunity enjoyed by a former head of
state from arrest and extradition proceedings in the United Kingdom in
respect of acts committed while he was head of state."

On 3 November 1998 the Chilean Senate adopted a formal protest
against the manner in which the Spanish courts had violated the
sovereignty of Chile by asserting extra-territorial jurisdiction. They
resolved also to protest that the British Government had disregarded
Senator Pinochet's immunity from jurisdiction as a former head of state.
This latter protest may be based on a misunderstanding. The British
Government has done nothing. This is not a case where the Secretary of
State has already issued an authority to proceed under section 7 of the
Extradition Act, since the provisional warrants were issued without his
authority (the case being urgent) under section 8(1)(b) of the Act. It is
true that the Secretary of State might have cancelled the warrants under
section 8(4). But as the Divisional Court pointed out, it is not the duty of
the Secretary of State to review the validity of provisional warrants. It was
submitted that it should have been obvious to the Secretary of State that
Senator Pinochet was entitled to immunity as a former head of state. But
the Divisional Court rejected that submission. In the event leave to move
against the Secretary of State was refused.

There are two further points made by Professor Walters in his evidence
relating to the present state of affairs in Chile. In the first place he gives a
list of 11 criminal suits which have been filed against Senator Pinochet in
Chile and five further suits where the Supreme Court has ruled that the
1978 amnesty does not apply. Secondly, he has drawn attention to public
concern over the continued detention of Senator Pinochet.

"I should add that there are grave concerns in Chile that the continued detention and attempted
prosecution of Senator Pinochet in a foreign court will upset the delicate political balance and transition
to democracy that has been achieved since the institution of democratic rule in Chile. It is felt that the
current stable position has been achieved by a number of internal measures including the establishment
and reporting of the Rettig Commission on Truth and Reconciliation. The intervention of a foreign
court in matters more proper to internal domestic resolution may seriously undermine the balance
achieved by the present democratic government."

Summary of Issues
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The argument has ranged over a very wide field in the course of a
hearing lasting six days. The main issues which emerged can be grouped
as follows:

(1) Is Senator Pinochet entitled to immunity as a former head of state at
common law? This depends on the requirements of customary
international law, which are observed and enforced by our courts as part
of the common law.

(2) Is Senator Pinochet entitled to immunity as a former head of state
under Part 1 of the State Immunity Act 19787 If not, does Part 1 of the
State Immunity Act cut down or affect any immunity to which he would
otherwise be entitled at common law?

(3) Is Senator Pinochet entitled to immunity as a former head of state
under Part 3 of the State Immunity Act, and the articles of the Vienna
Convention as set out in the schedule to the Diplomatic Privileges Act
19647 It should be noticed that despite an assertion by the Chilean
Government that Senator Pinochet is present in England on a diplomatic
passport at the request of the Royal Ordnance, Miss Clare Montgomery
Q.C. does not seek to argue that he is entitled to diplomatic immunity on
that narrow ground, for which, she says, she cannot produce the
appropriate evidence.

(4) Is this a case where the court ought to decline jurisdiction on the
ground that the issues raised are non-justiciable?

The last of these four heads is sometimes referred to as "the Act of
State" doctrine, especially in the United States. But Act of State is a
confusing term. It is used in different senses in many different contexts.
So it is better to refer to non-justiciability. The principles of sovereign
immunity and non-justiciability overlap in practice. But in legal theory
they are separate. State immunity, including head of state immunity, is a
principle of public international law. It creates a procedural bar to the
jurisdiction of the court. Logically therefore it comes first. Non-
justiciability is a principle of private international law. It goes to the
substance of the issues to be decided. It requires the court to withdraw
from adjudication on the grounds that the issues are such as the court is
not competent to decide. State immunity, being a procedural bar to the
jurisdiction of the court, can be waived by the state. Non-justiciability,
being a substantive bar to adjudication, cannot.

Issue one: head of state immunity at common law

As already mentioned, the common law incorporates the rules of
customary international law. The matter is put thus in Oppenheim's
International Law 9th ed. 1992, p. 57:

"The application of international law as part of the law of the land means that, subject to the overriding
effect of statute law, rights and duties flowing from the rules of customary international law will be
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recognised and given effect by English courts without the need for any specific Act adopting those rules
into English law."
So what is the relevant rule of customary international law? I cannot put it
better than it is put by the appellants themselves in para. 26 of their
written case:

"No international agreement specifically provides for the immunities of a former head of state.
However, under customary international law, it is accepted that a state is entitled to expect that its
former head of state will not be subjected to the jurisdiction of the courts of another state for certain
categories of acts performed while he was head of state unless immunity is waived by the current
government of the state of which he was once the head. The immunity is accorded for the benefit not of
the former head of state himself but for the state of which he was once the head and any international
law obligations are owed to that state and not to the individual."

The important point to notice in this formulation of the immunity
principle is that the rationale is the same for former heads of state as it is
for current heads of state. In each case the obligation in international law
is owed to the state, and not the individual, though in the case of a
current head of state he will have a concurrent immunity ratione
personae. This rationale explains why it is the state, and the state alone,
which can waive the immunity. Where, therefore, a state is seeking the
extradition of its own former head of state, as has happened in a humber
of cases, the immunity is waived ex hypothesi. It cannot be asserted by
the former head of state. But here the situation is the reverse. Chile is not
waiving its immunity in respect of the acts of Senator Pinochet as former
head of state. It is asserting that immunity in the strongest possible
terms, both in respect of the Spanish international warrant, and also in
respect of the extradition proceedings in the United Kingdom.

Another point to notice is that it is only in respect of "certain categories
of acts" that the former head of state is immune from the jurisdiction of
municipal courts. The distinction drawn by customary international law in
this connection is between private acts on the one hand, and public,
official or governmental acts on the other. Again I cannot put it better
than it is put by the appellants in para. 27 of their written case. Like para.
26 it has the authority of Professor Greenwood; and like para. 26 it is not
in dispute.

"It is generally agreed that private acts performed by the former head of state attract no such
immunity. Official acts, on the other hand, will normally attract immunity. . . . Inmunity in respect of
such acts, which has sometimes been applied to officials below the rank of head of state, is an aspect of
the principle that the courts of one state will not normally exercise jurisdiction in respect of the
sovereign acts of another state."

The rule that a former head of state cannot be prosecuted in the
municipal courts of a foreign state for his official acts as head of state has
the universal support of writers on international law. They all speak with
one voice. Thus Sir Arthur Watts K.C.M.G. Q.C. in his monograph on the
Legal Position in International Law of Heads of States, Heads of
Governments and Foreign Ministers (1994) Recueil des Cours vol. 247 at
p. 89 says:
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"A head of state's official acts, performed in his public capacity as head of state, are however subject
to different considerations. Such acts are acts of the state rather than the head of state's personal acts,
and he cannot be sued for them even after he has ceased to be head of state.”

In Satow's Guide to Diplomatic Practice 5th ed. we find:

"2.2 The personal status of a head of a foreign state therefore continues to be regulated by long-
established rules of customary international law which can be stated in simple terms. He is entitled to
immunity--probably without exception - from criminal and civil jurisdiction ... 2.4 A head of state
who has been deposed or replaced or has abdicated or resigned is of course no longer entitled to
privileges or immunities as a head of state. He will be entitled to continuing immunity in regard to acts
which he performed while head of state, provided that the acts were performed in his official capacity;
in this his position is no different from that of any agent of the state."

In Oppenheim'’s International Law 9th ed. para. 456, we find:

"All privileges mentioned must be granted to a head of state only so long as he holds that position.
Therefore, after he has been deposed or has abdicated, he may be sued, at least in respect of obligations
of a private character entered into while head of state. For his official acts as head of state he will, like
any other agent of a state, enjoy continuing immunity."
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It was suggested by Professor Brownlie that the American Restatement of
the Foreign Relations Law of the United States was to the contrary effect.
But I doubt if this is so. In vol. 1, para. 464 we find:
"Former heads of state or government have sometimes sought immunity from suit in respect of claims
arising out of their official acts while in office. Ordinarily, such acts are not within the jurisdiction to

prescribe of other states. However a former head of state appears to have no immunity from jurisdiction
to adjudicate."

The last sentence means only that it is competent for the court of the
foreign state to inquire whether the acts complained of were official acts
of the head of state, or private acts. Unless the court is persuaded that
they were private acts the immunity is absolute.

Decided cases support the same approach. In Duke of Brunswick v.
King of Hanover (1848) 2 H.L. Cas. p. 1, a case discussed by Professor F.
A. Mann in his illuminating article published in 59 L.Q.R. (1943) p. 42, the
reigning King of Hanover (who happened to be in England) was sued by
the former reigning Duke of Brunswick. It was held by this House that the
action must fail, not on the ground that the King of Hanover was entitled
to personal immunity so long as he was in England (ratione personae) but
on the wider ground (ratione materiae) that a foreign sovereign

"cannot be made responsible here for an act done in his sovereign character in his own country;
whether it be an act right or wrong, whether according to the constitution of that country or not, the

courts of this country cannot sit in judgment upon an act of a sovereign, effected by virtue of his
sovereign authority abroad.”

In Hatch v. Baez (1876) 7 Hun. 596 the plaintiff complained of an injury
which he sustained at the hands of the defendant when president of the
Dominican Republic. After the defendant had ceased to be president, he
was arrested in New York at the suit of the plaintiff. There was a full
argument before what would now, I think, be called the Second Circuit
Court of Appeals, with extensive citation of authority including Duke of
Brunswick v. King of Hanover. The plaintiff contended (just as the
appellants have contended in the present appeal) that the acts of the
defendant must be regarded as having been committed in his private
capacity. I quote from the argument at p. 596-597:

"No unjust or oppressive act committed by his direction upon any one of his subjects, or upon others
entitled to protection, is in any true sense the act of the executive in his public and representative
capacity, but of the man simply, rated as other men are rated in private stations; for in the perpetration
of unauthorised offences of this nature, he divests himself of his "regal prerogatives" and descends to
the level of those untitled offenders, against whose crimes it is the highest purpose of government to
afford protection.”

But the court rejected the plaintiff's argument. At p. 599 Gilbert J. said:

"The wrongs and injuries of which the plaintiff complains were inflicted upon him by the Government
of St. Domingo, while he was residing in that country, and was in all respects subject to its laws. They
consist of acts done by the defendant in his official capacity of president of that republic. The sole
question is, whether he is amenable to the jurisdiction of the courts of this state for those acts."

A little later we find, at p. 600:

"The general rule, no doubt, is that all persons and property within the territorial jurisdiction of a state
are amenable to the jurisdiction of its courts. But the immunity of individuals from suits brought in
foreign tribunals for acts done within their own states, in the exercise of the sovereignty thereof, is



essential to preserve the peace and harmony of nations, and has the sanction of the most approved
writers on international law. It is also recognised in all the judicial decisions on the subject that have

come to my knowledge."

The court concluded:

"The fact that the defendant has ceased to be president of St. Domingo does not destroy his immunity.
That springs from the capacity in which the acts were done, and protects the individual who did them,
because they emanated from a foreign and friendly governmerit."

In Underhill v. Hernandez (1897) 168 U.S. 250 the plaintiff was an
American citizen resident in Venezuela. The defendant was a general in
command of revolutionary forces, which afterwards prevailed. The
plaintiffs brought proceedings against the defendant in New York, alleging
wrongful imprisonment during the revolution. In a celebrated passage
Chief Justice Fuller said, at 252:

"Every sovereign state is bound to respect the independence of every other sovereign state, and the
courts of one country will not sit in judgment on the acts of the government of another done within its
own territory. Redress of grievances by reason of such acts must be obtained through the means open to
be availed of by sovereign powers as between themselves."

The Supreme Court approved, at p. 254 a statement by the Circuit Court
of Appeals "that the acts of the defendant were the acts of the
government of Venezuela, and as such are not properly the subject of
adjudication in the courts of another government."

On the other side of the line is Jimenez v. Aristeguieta (1962) 311 F.
2d547. In that case the State of Venezuela sought the extradition of a
former chief executive alleging four charges of murder, and various
financial crimes. There was insufficient evidence to connect the defendant
with the murder charges. But the judge found that the alleged financial
crimes were committed for his private financial benefit, and that they
constituted "common crimes committed by the Chief of State done in
violation of his position and not in pursuance of it." The defendant argued
that as a former chief executive he was entitled to sovereign immunity,
and he relied on Underhill v. Hernandez. Not surprisingly the Fifth Circuit
Court of Appeals rejected this argument. At p. 557, they said:

"It is only when officials having sovereign authority act in an official capacity that the act of state
doctrine applies.”

To the same effect is United States of America v. Noriega (1990) 746
F.Supp. 1506. The defendant was charged with various drug offences. He
claimed immunity as de facto head of the Panamanian government. The
court considered the claim under three heads, sovereign immunity, the
act of state doctrine and diplomatic immunity. Having referred to Hatch v.
Baez and Underhill v. Hernandez the court continued, at pp. 1521-1522:
"In order for the act of state doctrine to apply, the defendant must establish that his activities are 'acts
of state’, i.e. that they were taken on behalf of the state and not, as private acts, on behalf of the actor
himself. . . . That the acts must be public acts of the sovereign has been repeatedly affirmed. . . . Though

the distinction between the public and private acts of government officials may prove elusive, this
difficulty has not prevented courts from scrutinising the character of the conduct in question.”

The court concluded that Noriega's alleged drug trafficking could not
conceivably constitute public acts on behalf of the Panamanian state.
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These cases (and there are many others to which we were referred)
underline the critical distinction between personal or private acts on the
one hand, and public or official acts done in the execution or under colour
of sovereign authority on the other. Despite the plethora of authorities,
especially in the United States, the appellants were unable to point to a
single case in which official acts committed by a head of state have been
made the subject of suit or prosecution after he has left office. The
nearest they got was Hilao v. Marcos (1994) 25 F. 3d 1467, in which a
claim for immunity by the estate of former President Marcos failed. But
the facts were special. Although there was no formal waiver of immunity
in the case, the government of the Philippines made plain their view that
the claim should proceed. Indeed they filed a brief in which they asserted
that foreign relations with the United States would not be adversely
affected if claims against ex-President Marcos and his estate were litigated
in U.S. courts. There is an obvious contrast with the facts of the present
case.

So the question comes to this: on which side of the line does the
present case come? In committing the crimes which are alleged against
him, was Senator Pinochet acting in his private capacity or was he acting
in a sovereign capacity as head of state? In my opinion there can be only
one answer. He was acting in a sovereign capacity. It has not been
suggested that he was personally guilty of any of the crimes of torture or
hostage-taking in the sense that he carried them out with his own hands.
What is alleged against him is that he organised the commission of such
crimes, including the elimination of his political opponents, as head of the
Chilean government, and that he did so in co-operation with other
governments under Plan Condor, and in particular with the government of
Argentina. I do not see how in these circumstances he can be treated as
having acted in a private capacity.

In order to make the above point good it is necessary to quote some
passages from the second international warrant.

"It can be inferred from the inquiries made that, since September 1973 in Chile and since 1976 in the
Republic of Argentina a series of events and punishable actions were committed under the fiercest
ideological repression against the citizens and residents in these countries. The plans and instructions
established beforehand from the government enabled these actions to be carried out. . . .

It has been ascertained that there were coordination actions at international level that were called
‘Operativo Condor' in which different countries, Chile and Argentina among them, were involved and
whose purpose was to coordinate the oppressive actions among them.

In this sense Augusto Pinochet Ugarte, Commander-in-Chief of the Armed Forces and head of the
Chilean government at the time, committed punishable acts in coordination with the military authorities
in Argentina between 1976 and 1983 . . . as he gave orders to eliminate, torture and kidnap persons and
to cause others to disappear, both Chileans and individuals from different nationalities, in Chile and in
other countries, through the actions of the secret service (D.I.N.A.) and within the framework of the
above-mentioned 'Plan Condor'."

Where a person is accused of organising the commission of crimes as

the head of the government, in cooperation with other governments, and
carrying out those crimes through the agency of the police and the secret
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service, the inevitable conclusion must be that he was acting in a
sovereign capacity and not in a personal or private capacity.

But the appellants have two further arguments. First they say that the
crimes alleged against Senator Pinochet are so horrific that an exception
must be made to the ordinary rule of customary international law.
Secondly they say that the crimes in question are crimes against
international law, and that international law cannot both condemn conduct
as a breach of international law and at the same time grant immunity
from prosecution. It cannot give with one hand and take away with the
other.

As to the first submission, the difficulty, as the Divisional Court pointed
out, is to know where to draw the line. Torture is, indeed, a horrific crime,
but so is murder. It is a regrettable fact that almost all leaders of
revolutionary movements are guilty of killing their political opponents in
the course of coming to power, and many are guilty of murdering their
political opponents thereafter in order to secure their power. Yet it is not
suggested (I think) that the crime of murder puts the successful
revolutionary beyond the pale of immunity in customary international law.
Of course it is strange to think of murder or torture as "official" acts or as
part of the head of state's "public functions." But if for "official" one
substitutes "governmental" then the true nature of the distinction between
private acts and official acts becomes apparent. For reasons already
mentioned I have no doubt that the crimes of which Senator Pinochet is
accused, including the crime of torture, were governmental in nature. I
agree with Collins J. in the Divisional Court that it would be unjustifiable in
theory, and unworkable in practice, to impose any restriction on head of
state immunity by reference to the number or gravity of the alleged
crimes. Otherwise one would get to this position: that the crimes of a
head of state in the execution of his governmental authority are to be
attributed to the state so long as they are not too serious. But beyond a
certain (undefined) degree of seriousness the crimes cease to be
attributable to the state, and are instead to be treated as his private
crimes. That would not make sense.

As to the second submission, the question is whether there should be
an exception from the general rule of immunity in the case of crimes
which have been made the subject of international conventions, such as
the International Convention against the Taking of Hostages (1980) and
the Convention against Torture (1984). The purpose of these conventions,
in very broad terms, was to ensure that acts of torture and hostage-taking
should be made (or remain) offences under the criminal law of each of the
state parties, and that each state party should take measures to establish
extra-territorial jurisdiction in specified cases. Thus in the case of torture a
state party is obliged to establish extra-territorial jurisdiction when the
alleged offender is a national of that state, but not where the victim is a
national. In the latter case the state has a discretion: see article 5.1(b)



and (c). In addition there is an obligation on a state to extradite or
prosecute where a person accused of torture is found within its territory--
aut dedere aut judicare: see article 7. But there is nothing in the Torture
Convention which touches on state immunity. The contrast with the
Convention on the Prevention and Punishment of the Crime of Genocide
(1948) could not be more marked. Article 4 of the Genocide Convention
provides:

"Persons committing genocide or any of the other acts enumerated in article 3 shall be punished

whether they are constitutionally responsible rulers or public officials or private individuals."
There is no equivalent provision in either the Torture Convention or the
Taking of Hostages Convention.

Moreover when the Genocide Convention was incorporated into English
law by the Genocide Act 1969, article 4 was omitted. So Parliament must
clearly have intended, or at least contemplated, that a head of state
accused of genocide would be able to plead sovereign immunity. If the
Torture Convention and the Taking of Hostages Convention had contained
a provision equivalent to article 4 of the Genocide Convention (which they
did not) it is reasonable to suppose that, as with genocide, the equivalent
provisions would have been omitted when Parliament incorporated those
conventions into English law. I cannot for my part see any inconsistency
between the purposes underlying these Conventions and the rule of
international law which allows a head of state procedural immunity in
respect of crimes covered by the Conventions.

Nor is any distinction drawn between torture and other crimes in state
practice. In Al-Adsani v. Government of Kuwait (1996) 107 I.L.R. 536 the
plaintiff brought civil proceedings against the government of Kuwait
alleging that he had been tortured in Kuwait by government agents. He
was given leave by the Court of Appeal to serve out of the jurisdiction on
the ground that state immunity does not extend to acts of torture. When
the case came back to the Court of Appeal on an application to set aside
service, it was argued that a state is not entitled to immunity in respect of
acts that are contrary to international law, and that since torture is a
violation of jus cogens, a state accused of torture forfeits its immunity.
The argument was rejected. Stuart Smith L.). observed that the
draftsman of the State Immunity Act must have been well aware of the
numerous international conventions covering torture (although he could
not, of course, have been aware of the convention against torture in
1984). If civil claims based on acts of torture were intended to be
excluded from the immunity afforded by section 1(1) of the Act of 1978,
because of the horrifying nature of such acts, or because they are
condemned by international law, it is inconceivable that section 1(1)
would not have said so.
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The same conclusion has been reached in the United States. In Siderman
de Blake v. Republic of Argentina (1992) 965F 2d 699 the plaintiff brought
civil proceedings for alleged acts of torture against the Government of
Argentina. It was held by the 9th Circuit Court of Appeals that although
prohibition against torture has attained the status of jus cogens in
international law (citing Filartiga v. Pena-Irala (1980) 630F 2d 876) it did
not deprive the defendant state of immunity under the Foreign Sovereign
Immunities Act.

Admittedly these cases were civil cases, and they turned on the terms
of the Sovereign Immunity Act in England and the Foreign Sovereign
Immunity Act in the United States. But they lend no support to the view
that an ailegation of torture "trumps" a plea of immunity. I return later to
the suggestion that an allegation of torture excludes the principle of non-
justiciability.

Further light is shed on state practice by the widespread adoption of
amnesties for those who have committed crimes against humanity
including torture. Chile was not the first in the field. There was an
amnesty at the end of the Franco-Algerian War in 1962. In 1971 India and
Bangladesh agreed not to pursue charges of genocide against Pakistan
troops accused of killing about 1 million East Pakistanis. General
amnesties have also become common in recent years, especially in South
America, covering members of former regimes accused of torture and
other atrocities. Some of these have had the blessing of the United
Nations, as a means of restoring peace and democratic government.

In some cases the validity of these amnesties has been questioned. For
example, the Committee against Torture (the body established to
implement the Torture Convention under article 17) reported on the
Argentine amnesty in 1990. In 1996 the Inter-American Commission
investigated and reported on the Chilean amnesty. It has not been argued
that these amnesties are as such contrary to international law by reason
of the failure to prosecute the individual perpetrators. Notwithstanding the
wide terms of the Torture Convention and the Taking of Hostages
Convention, state practice does not at present support an obligation to
extradite or prosecute in all cases. Mr. David Lloyd Jones (to whom we are
all much indebted for his help as amicus) put the matter as follows:

"It is submitted that while there is some support for the view that generally applicable rules of state
immunity should be displaced in cases concerning infringements of jus cogens, e.g. cases of torture, this
does not yet constitute a rule of public international law. In particular it must be particularly doubtful
whether there exists a rule of public international law requiring states not to accord immunity in such
circumstances. Such a rule would be inconsistent with the practice of many states."

Professor Greenwood took us back to the charter of the International
Military Tribunal for the trial of war criminals at Nuremburg, and drew
attention to article 7, which provides:

"The official position of defendants, whether as heads of state or responsible officials in government
departments, shall not be considered as freeing them from responsibility or mitigating punishment."
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One finds the same provision in almost identical language in article 7(2) of
the Statute of the International Tribunal for the Former Yugoslavia (1993),
article 6(2) of the Statue of the International Tribunal for Rwanda (1994)
and most recently in article 27 of the Statute of the International Criminal
Court (1998). Like the Divisional Court, I regard this as an argument more
against the appellants than in their favour. The setting up of these special
international tribunals for the trial of those accused of genocide and other
crimes against humanity, including torture, shows that such crimes, when
committed by heads of state or other responsible government officials
cannot be tried in the ordinary courts of other states. If they could, there
would be little need for the international tribunal.

Professor Greenwood's reference to these tribunals also provides the
answer to those who say, with reason, that there must be a means of
bringing such men as Senator Pinochet to justice. There is. He may be
tried (1) in his own country, or (2) in any other country that can assert
jurisdiction, provided his own country waives state immunity, or (3)
before the International Criminal Court when it is established, or (4)
before a specially constituted international court, such as those to which
Professor Greenwood referred. But in the absence of waiver he cannot be
tried in the municipal courts of other states.

On the first issue I would hold that Senator Pinochet is entitled to
immunity as former head of state in respect of the crimes alleged against
him on well established principles of customary international law, which
principles form part of the common law of England.

Issue two: Immunity under Part I of the State Immunity Act 1978

The long title of the State Immunity Act 1978 states as its first purpose
the making of new provision with respect to proceedings in the United
Kingdom by or against other states. Other purposes include the making of
new provision with respect to immunities and privileges of heads of state.
[t is common ground that the Act of 1978 must be read against the
background of customary international law current in 1978; for it is highly
unlikely, as Lord Diplock said in Alcom Ltd. v. Republic of Colombia [1984]
4 A.C. 580 at p. 600 that Parliament intended to require United Kingdom
courts to act contrary to international law unless the clear language of the
statute compels such a conclusion. It is for this reason that it made sense
to start with customary international law before coming to the statute.

The relevant sections are as follows:

"1. General immunity from jurisdiction

(1) A state is immune from the jurisdiction of the courts of the United Kingdom except as provided in
the following provisions of this Part of this Act.

(2) A court shall give effect to the immunity conferred by this section even though the state does not
appear in the proceedings in question.

"14. States entitled to immunities and privileges

"(1) The immunities and privileges conferred by this Part of this Act apply to any foreign or
commonwealth state other than the United Kingdom; and references to a state include references to -
(a) the sovereign or other head of that state in his public capacity;
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(b) the government of that state; and

(c) any department of that government,

but not to any entity (hereafter referred to as a 'separate entity') which is distinct from the executive
organs of the government of the state and capable of suing or being sued.

(2) A separate entity is immune from the jurisdiction of the courts of the United Kingdom if, and only
if -

(a) the proceedings relate to anything done by it in the exercise of sovereign authority; . . .

"16. Excluded matters

(1) This Part of this Act does not affect any immunity or privilege conferred by the Diplomatic

Privileges Act 1964 . ..
(4) This Part of this Act does not apply to criminal proceedings.”

Mr. Nichols drew attention to the width of section 1(1) of the Act. He
submitted that it confirms the rule of absolute immunity at common law,
subject to the exceptions contained in sections 2-11, and that the
immunity covers criminal as well as civil proceedings. Faced with the
objection that Part I of the Act is stated not to apply to criminal
proceedings by virtue of the exclusion in section 16(4), he argues that the
exclusion applies only to sections 2-11. In other words section 16(4) is an
exception on an exception. It does not touch section 1. This was a bold
argument, and I cannot accept it. It seems clear that the exclusions in
section 16(2)(3) and (5) all apply to Part I as a whole, including section
1(1). I can see no reason why section 16(4) should not also apply to
section 1(1). Mr. Nichols referred us to an observation of the Lord
Chancellor in moving the Second Reading of the Bill in the House of Lords:
Hansard 17 January 1978 col. 52. In relation to Part I of the Bill he said
"immunity from criminal jurisdiction is not affected, and that will remain."
I do not see how this helps Mr. Nicholls. It confirms that the purpose of
Part I was to enact the restrictive theory of sovereign immunity in relation
to commercial transactions and other matters of a civil nature. It was not
intended to affect immunity in criminal proceedings.

The remaining question under this head is whether the express
exclusion of criminal proceedings from Part I of the Act, including section
1(1), means that the immunity in respect of criminal proceedings which
exists at common law has been abolished. In A/ Adsani v. Government of
Kuwait 107 I1.L.R. 536 at 542 Stuart Smith L.J. referred to the State
Immunity Act as providing a "comprehensive code." So indeed it does. But
obviously it does not provide a code in respect of matters which it does
not purport to cover. In my opinion the immunity of a former head of
state in respect of criminal acts committed by him in exercise of sovereign
power is untouched by Part I of the Act.

Issue 3: Immunity under Part III of the State Immunity Act

The relevant provision is section 20 which reads:

"(1) Subject to the provisions of this section and to any necessary modifications, the Diplomatic
Privileges Act 1964 shall apply to -

(a) a sovereign or other head of State;

(b) members of his family forming part of his household; and

(c) his private servants,

as it applies to the head of a diplomatic mission, to members of his family forming part of his
household and to his private servants. . ..
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"(5) This section applies to the sovereign or other head of any state on which immunities and privileges
are conferred by Part I of this Act and is without prejudice to the application of that Part to any such
sovereign or head of state in his public capacity.”

The Diplomatic Privileges Act 1964 was enacted to give force to the
Vienna Convention on diplomatic privileges. Section 1 provides that the
Act is to have effect in substitution for any previous enactment or rule of
law.

So again the question arises whether the common law immunities have
been abolished by statute. So far as the immunities and privileges of
diplomats are concerned, this may well be the case. Whether the same
applies to heads of state is more debatable. But it does not matter. For in
my view the immunities to which Senator Pinochet is entitled under
section 20 of the State Immunity Act are identical to the immunities which
he enjoys at common law.

The Vienna Convention provides as follows:

"Article 29: The person of a diplomatic agent shall be inviolable. He shall not be liable to any form of
arrest or detention. . ..

"Article 31: A diplomatic agent shall enjoy immunity from the criminal jurisdiction of the receiving
state. ...

"Article 39(1): Every person entitled to privileges and immunities shall enjoy them from the moment
he enters the territory of the receiving state on proceedings to take up his post or, if already in its
territory, from the moment when his appointment is notified to the Ministry for Foreign Affairs or such
other ministry as may be agreed.

(2) When the functions of a person enjoying privileges and immunities have come to an end, such
privileges and immunities shall normally cease at the moment when he leaves the country, or on expiry
of a reasonable period in which to do so, but shall subsist until that time, even in case of armed conflict.
However, with respect to acts performed by such a person in the exercise of his functions as a member
of the mission, immunity shall continue to subsist.

The critical provision is the second sentence of article 39(2). How is this
sentence to be applied (as it must) to a head of state? What are the
"necessary modifications” which are required under section 20 of the State
Immunity Act? It is a matter of regret that in such an important sphere of
international law as the immunity of heads of state from the jurisdiction of
our courts Parliament should have legislated in such a round-about way.
But we must do our best.

The most extreme view, advanced only, I think, by Professor Brownlie
for the Interveners and soon abandoned, is that the immunity extends
only to acts performed by a visiting head of state while within the United
Kingdom. I would reject this submission. Article 39(2) is not expressly
confined to acts performed in the United Kingdom, and it is difficult to see
what functions a visiting heads of state would be able to exercise in the
United Kingdom as head of state other than purely ceremonial functions.

A less extensive view was advanced by Mr. Alun Jones as his first
submission in reply. This was that the immunity only applies to the acts of
heads of state in the exercise of their external functions, that is to say, in
the conduct of international relations and foreign affairs generally. But in
making the "necessary modifications" to article 39 to fit a head of state, I
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see no reason to read "functions" as meaning "external functions." It is
true that diplomats operate in foreign countries as members of a mission.
But heads of state do not. The normal sphere ¢f a head of state's
operations is his own country. So I would reject Mr. Alun Jones's first
submission.

Mr. Alun Jones's alternative submission in reply was as follows:

"However, if this interpretation is wrong, and Parliament's intention in section 20(1)(a) of the State
Immunity Act was to confer immunity in respect of the exercise of the internal, as well as the external,
functions of the head of state, then the second sentence of article 39(2) must be read as if it said: 'with
respect to official acts performed by a head of state in the exercise of his functions as head of state,
immunity shall continue to subsist."

Here Mr. Alun Jones hits the mark. His formulation was accepted as
correct by Mr. Nicholls and Miss Clare Montgomery on behaif of the
respondents, and by Mr. David Lloyd Jones as amicus curiae.

So the question on his alternative submission is whether the acts of
which Senator Pinochet is accused were "official acts performed by him in
the exercise of his functions as head of state."” For the reasons given in
answer to issue 1, the answer must be that they were.

So the answer is the same whether at common law or under the
statute. And the rationale is the same. The former head of state enjoys
continuing immunity in respect of governmental acts which he performed
as head of state because in both cases the acts are attributed to the state
itself.

Issue 4--non-justiciability

If I am right that Senator Pinochet is entitled to immunity at common
law, and under the statute, then the question of Non-justiciability does not
arise. But I regard it as a question of overriding importance in the present
context, so I intend to say something about it.

The principle of non-justiciability may be traced back to the same
source as head of state immunity, namely, the Duke of Brunswick v. The
King of Hanover. Since then the principles have developed separately; but
they frequently overlap, and are sometimes confused. The authoritative
expression of modern doctrine of non-justiciability is to be found in the
speech of Lord Wilberforce in Buttes Gas and Oil Co. v. Hammer [1982]
A.C. 888. One of the questions in that case was whether there exists in
English law a general principle that the courts will not adjudicate upon the
transactions of foreign sovereign states. Lord Wilberforce answered the
question in the affirmative. At 932 he said:

"In my opinion there is, and for long has been, such a general principle, starting in English law,
adopted and generalised in the law of the United States of America which is effective and compelling in
English courts. This principle is not one of discretion, but is inherent in the very nature of the judicial
process."

Lord Wilberforce traces the principle from Duke of Brunswick v. King of
Hanover through numerous decisions of the Supreme Court of the United
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States including Underhill v. Hernandez, Oetjen v. Central Leather Co.
(1918) 246 U.S. 297 and Banco Nacional de Cuba v. Sabbatino (1964)
376 U.S. 398. In the latter case Lord Wilberforce detected a more flexible
use of the principle on a case-by-case basis. This is borne out by the most
recent decision of the Supreme Court in W.S. Kirkpatrick & Co. Inc. v.
Environmental Tectonics Corporation International (1990) 493 U.S. 400.
These and other cases are analysed in depth by Mance J. in his judgment
in Kuwait Airways Corporation v. Iraqgi Airways Co. (unreported) 29 July
1998, from which I have derived much assistance. In the event Mance J.
held that judicial restraint was not required on the facts of that case. The
question is whether it is required (or would be required if head of state
immunity were not a sufficient answer) on the facts of the present case.
In my opinion there are compelling reasons for regarding the present case
as falling within the non-justiciability principle.

In the Buttes Gas case the court was being asked "to review
transactions in which four sovereign states were involved, which they had
brought to a precarious settlement, after diplomacy and the use of force,
and to say that at least part of these were 'unlawful' under international
law." Lord Wilberforce concluded that the case raised issues upon which a
municipal court could not pass. In the present case the State of Spain is
claiming the right to try Senator Pinochet, a former head of state, for
crimes committed in Chile, some of which are said to be in breach of
international law. They have requested his extradition. Other states have
also requested extradition. Meanwhile Chile is demanding the return of
Senator Pinochet on the ground that the crimes alleged against him are
crimes for which Chile is entitled to claim state immunity under
international law. These crimes were the subject of a general amnesty in
1978, and subsequent scrutiny by the Commission of Truth and
Reconciliation in 1990. The Supreme Court in Chile has ruled that in
respect of at least some of these crimes the 1978 amnesty does not
apply. It is obvious, therefore, that issues of great sensitivity have arisen
between Spain and Chile. The United Kingdom is caught in the crossfire.
In addition there are allegations that Chile was collaborating with other
states in South America, and in particular with Argentina, in execution of
Plan Condor.
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If we quash the second provisional warrant, Senator Pinochet will return
to Chile, and Spain will complain that we have failed to comply with our
international obligations under the European Convention on Extradition. If
we do not quash the second provisional warrant, Chile will complain that
Senator Pinochet has been arrested in defiance of Chile's claim for
immunity, and in breach of our obligations under customary international
law. In these circumstances, quite apart from any embarrassment in our
foreign relations, or potential breach of comity, and quite apart from any
fear that, by assuming jurisdiction, we would only serve to "imperil the
amicable relations between governments and vex the peace of nations"
(see Oetjen v. Central Leather Co. (1918) 246 U.S. 297 at 304) we would
be entering a field in which we are simply not competent to adjudicate.
We apply customary international law as part of the common law, and we
give effect to our international obligations so far as they are incorporated
in our statute law; but we are not an international court. For an English
court to investigate and pronounce on the validity of the amnesty in Chile
would be to assert jurisdiction over the internal affairs of that state at the
very time when the Supreme Court in Chile is itself performing the same
task. In my view this is a case in which, even if there were no valid claim
to sovereign immunity, as I think there is, we should exercise judicial
restraint by declining jurisdiction.

There are three arguments the other way. The first is that it is always
open to the Secretary of State to refuse to make an order for the return of
Senator Pinochet to Spain in the exercise of his discretion under section
12 of the Extradition Act. But so far as Chile is concerned, the damage will
by then have been done. The English courts will have condoned the arrest.
The Secretary of State's discretion will come too late. The fact that these
proceedings were initiated by a provisional warrant under section 8(1)(b)
without the Secretary of State's authority to proceed, means that the
courts cannot escape responsibility for deciding now whether or not to
accept jurisdiction.

Secondly it is said that by allowing the extradition request to proceed,
we will not be adjudicating ourselves. That will be the task of the courts in
Spain. In an obvious sense this is true. But we will be taking an essential
step towards allowing the trial to take place, by upholding the validity of
the arrest. It is to the taking of that step that Chile has raised objections,
as much as to the trial itself.

Thirdly it is said that in the case of torture Parliament has removed any
concern that the court might otherwise have by enacting section 134 of
the Criminal Justice Act 1988 in which the offence of torture is defined as
the intentional infliction of severe pain by "a public official or . . . person
acting in an official capacity." I can see nothing in this definition to
override the obligation of the court to decline jurisdiction (as Lord
Wilberforce pointed out it is an obligation, and not a discretion) if the
circumstances of the case so require. In some cases there will be no
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difficulty. Where a public official or person acting in an official capacity is
accused of torture, the court will usually be cornpetent to try the case if
there is no plea of sovereign imunity, or if sovereign immunity is waived.
But here the circumstances are very different. The whole thrust of Lord
Wilberforce's speech was that non-justiciability is a flexible principle,
depending on the circumstances of the particular case. If I had not been
of the view that Senator Pinochet is entitled to immunity as a former head
of state, I should have held that the principle of non-justiciability applies.

For these reasons, and the reasons given in the judgment of the
Divisional Court with which I agree, I would dismiss the appeal.

(..)
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Abstract: Prom time emmemorial amocsty has been employed as 2 means of prometing a po-
liticad seatbement and advancing recorciliation in societies that have amerged from repression.
AT present there §s a trend mossppon of prosecution of thase wha have committed intorsa-
tional crimes, sock as wnure and crimes against humanity, which exciudes the possibiliy of
amnesty. That wronesty is no longer Tavored is illustrated by the tailure of the Rome Statute of
the Interpational Criminal Court to recognize amnesty as a defence o prosecution. Whike
there is no place for uncondstional amnesty in the contemporary international fegal order an
Intermeedinne solulion such as a Truth and Reconciliation Commission with power to pram
wmnesty elier mvestigation, of the South African kind, mey conttibute to the achicvement of
peace and ustics in a seciety in transition more effectively than mandaiiry prosecation,

1. INTRODUCTION

How 1o deal with the crimes of removed repressive regimies {s now a principal
prevceupation of international law, Aminesty is no longer accepted as the natural
price to be paid for transition from repression to democracy. Inspired by the es-
lablishment of @ hae international criminal tribunals {or the Former Yugoslavia
and Rwanda, and the prespect of a permanent International Criminal Court,
prosecution has become the preferred choice. Whether it is the wisest course to
pursie remains a matter of debate. In some situations amnesty may still offer the
best prospact for peace — if not for justice. In others an intermediate course may
he more suitable. The Truth and Reconciliation Commission, of the kind estab-
fished in several Latin-American countries and South Africa, may serve the in-
wrests of peace and justice better than prosecution or amnesty, o this anicle |
shiall examine this debate in the context of contemperary international law, with
special reference to the case of Augusto Pinocohet,

This anticle 13 nesed on e Thigd Manfred Lachs Mesaonit Lecture, debivered at the Pues Palace,

.
The Hague, on 15 April 1999,
LR

Professar of Pubilic tniesnatona) Law, University of Laiden; Ementus Professor of Law, Universisy
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2. AMNESTY, PROSECUTION OR TRUTH COMMISSIONT

Amnesty is a practice that hes its roots in the sasly history of mankind. From
tme immemorial successor regimes have sought 10 secure peace through the
pardoning of their enemies. The sole alternative, unti] present times, was brutal
punishment without trial. Consequently, human rights advocates pleaded for
amnesty for political prisoners, even for those from fallen regimes.

The past decade has seen a change in attitude, There is now a demand for
arosecution of the villains of past regimes. There are many reasons for this. The
abuse of amnesty by military dictatorships that have enacted 'self-amnesty’ laws
before surrendering power is an obvious reason, Perhaps the most important rea-
son, however, is the nternationalization of crime in the global village. Most of
the atrocities committed by dictators today are not merely national crimes. They
are frequently international crimes ~ genocide, crimes against humanity, torture,
hostage-taking and apartheid — which concem the international community as
well as the natiopal state. Moreover, intemational criminal courts have been, and
are being, established to punish the perpetrators of such crimes. In these circum-
stances the international community has an interest in the treatment of human
rights violations, and sees punishiment before national courts or international
courts as the best solution,

Consequently successor regimes are now told by the high priests of public
opinion — NGOs and scholars — not only that they ought 1o prosecute but that
they are abliged under international law to prosecute,

Support for this argument Js to be found in the Genocide Convention of
1948, which contains an absolute obligation to prosecute offenders;' in decisions
of the Inter-American Count and Commission of Human Rights® holding that
amnesties granted by Argentina and Uruguay were incompatible with the
smerican Convention on Human Rights; in the decision of the American Court
of Human Rights in the Felasquez Rodriguez Case’ holding, in respect of ton-
duras, that Article 1 (1) of the Convention, requiring states to “cnsure the rghts
set forth in the Convention”, nbliged states to investigate and punish any viola-
tion of the rights recognized by the American Convention of Human Rights; in 2
comment by the UN Human Rights Committee that amnesties covering acts of
torture are “generally incompatible with the duty of states to investigate such
acts™* in the 1996 International Law Commission’s Draft Code of Crimes
against the Peace and Security of Mankind, which obliges states to try or extra-

| Ar 4 Convention on the Frovention and Punishinent of the Crome of Gen
[543 )]

i lnter-American Commission on Humas Righss, Report Ho. 2982 {Unguay) 52 session
OEAMNV/ILE2 Doe. 35 (2 CGar 1992Y; of, Beporl o, 24792 {argeating), Dos. 24,

3. 1988 TACHR (Ser. ), No. 4, parn, 165,

4. General Comument Mo, 20 6043, (At 7y, UN Doc, QUPRCH I Rew. 1PAdD 3, pars 13 {1953
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dite those alleged to have committed crimes against humanity;® in the Final
Declaration and Programme of Action of the 1993 Warld Conference on Human
Rights* calling on states to prosecute those responsible for grave human rights
violations, such as torture, and o abrogate legislation leading to impunity for
such crimes; in the Convention on the Non-Applicability of Statutory Limita-
ticns 1o War Crimes and Crimes against Humanity of 1968, and in the Statutes
for the International Criminal Tribunal for the Former Yugoslavia (ICTY) and
the International Criminal Tribuna! for Rwanda (ICTR)" which require prosecu-
tion of those responsible for the crimes punishable under thase statutes. Support
for prosecution is also derived from the obligation to prosecute or extradite those
guilty of grave breaches of the 1949 Geneva Conventions. Here it is argued
that the distinction between international and non-international armed conflicts
has largely disappeared and that the obligation to prosecute grave breaches or
similar war crimes extends 0 Internal conflicts. Finally, of course, there &5 a
substantial body of academic writing to suppert this argument.”

The implication of this argument is that intemational law prohibits amnesty.
This is clearly spelt out by the Trial Chamber of the ICTY in Proseciaor v Fu-
rundZija’ which held that amnesties for torture are null and void and will not re-
ceive Toreign recognition,

It is, however, doubtful, whether inernationa) law has reached this stage.
State practice hardly supports such a rule as modem history is replete with ex.
amples of cases in which successor regimes have granted amnesty 1o officials of
the previous regime guilty of torture and crimes against humanity, rather than
prosecute them. in many of these cases, notably that of South Alrica. the United
Nations has welcomed such a solution,”

The decisions of national courts ay also provide evidence of state practice.
And here it must be stressed that national constitutional courts have generaily
apheld the validity of amnesty laws; sometimes, as in the case of the counts of

Art 6 Dieafl Code of Crimes agalnst the Peace and Secwity of Mardind, Report of the luemationat

Law Cormission of the Work of s Forty-cighth Seasion, 517 Sess., Supp. Mo, 10, UN Doc. AsSi/10

{1966]).

6. FartH, para. 60, UN Doe, ACont 87724 (F807); 32 LM 166 (19821,

T RTLM 68 (1969,

% Security Council Resolution 827 (1993); 32 1LM 1182 (19935

9 Secarity Connedl Resolution 955, 13 1M 1598 (1994).

See, for exompde, Arts 146 and 147 of the Geneva Comventian Relative 5o the Prosection of Civiliae

Persons in Time of War, 75 UNTS 287 (19503

U See for example, M Chenl Bassiouni, Searching for Prace and Actueving Justive: The Need for 4c-

ceuntabaliey, 2% Law gnd Contemporary Problems 9 (19963, 0. Crentlicher, Settfing docounts, The

Durv to Frosecwie Muman Righss Violarions of a Prior Regime, 100 Yale Law Joumal 2537, 2568
$1991y O Bdeienbos, Huawan Rights Fiolations: 4 Duty se Frosecute? 7 Leiden Journal of Ierna-
thonal Law 5, 18 {19494)
Cage No. T950TT 116G Decersber 1998 (15991 39 ILM, at pares. 151-157 (1909

. See M. Scharl, The Letier of the Law: the Scope of the International Legal (hliganion o Prowoute
Hursar Rights Crimes. 59 Law and Comtemporimy Problems 41, 47 {1996,
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Sauth Africa™ and El Salvador,” expressing the view that international law not
only fails to prohibit amnesty but rather encourages it. These courts have in-
voked Article 6 (5) of Additional Protocol 11 of 1977 which on the face of it, al-
though this is disputed by the International Committee of the Red Cross,' en-
courages amnesty by providing that at the end of hostilities in internal confliets
the authorities “shail endeavour to grant the broadest possible amnesty 1o per-
sans who have participated in the conflict.”

Of the twelve Law Lords who heard the Pinocher case, only one commented
on the question of amnesty. Although he was one of the minority judges (in the
first Pinachet case), few would disagree with Lord Lloyd’s statement that:

Further light is shed on stale practice by the widespread adoption of amnesties for
those who have committed crimes egainst humanity inchuding torwre. Chile was not
the first in the ficld. Thore was an amnesty at the end of the Franco-Algertan War
1962, In 1971 India and Busgladesh agreed not to pursue charges of genocide agsinst
Pakistan troops accused of Killing about one miflion East Pakistanis. Generad amnes-
ties have also become common in recent years, especiatly in South America, covering
members of former regimes accased of torture and other avrocilies. Some of these
fhave had the hlessing of the Unuted Nations, us g means of restoring peace and demwo-
cratic government [ ] It bas not heen argued that these amnestics are as such contrary
w internutions! law by reason of the failure w prosecute the mdividual perpetrators.’’

Although international law does not — yet — prohibit the granting of amnesty for
international crimes it is clearly moving in this direction. The Statute of the In-
ternational Criminal Court (ICC)," adopted in Rome in 1998, makes no provi-
sion for amnesty. Mereover, the adoption of the principle of ‘complementarity’
in the Rome Statute, ™ which gives both national courts and the ICC jurisdiction
over war crimes. crimes against humanity and genocide, suggests that national
courts will assert their permissive jurisdiction over such crimes with more en-
thusiasi than in the past. Mersover, it can confidently be expected that NGO's
will, in future, bring pressure on both national and international courts to prose-
cute international criminals and that the granting of ammesty will be challenged
with new vigor.

M. Azsntan Proples Osganizgion (AZAPO) v, President of e Republic of South Alrica, W5 (4) SA
71 0C), w60, marn, 32

L5 Provesdiogs No 093 (May 20, 1993 reprinied 0 N Ktz (B4 ) Transitional Justiee, Voi 3
b4t G55 (199R)
16, Sew 13 Cansel, Levsons from the Amiericas Guadelines for frsrsaiona! Ragponse 1o Amngsties for

Asres 55 Law a

FYOR s Heew Strost by
&l W29 hei

Y The Rome Stadete of the Intermations Craminal Court, UN Doc. AFCONF 1839 {1998), regirinied i
37 HLM R T90R).

1 Preaminte, pars. 10, AR 0

¢ Contemporary Problems 196, 21 {16443,
wopatitan Stipzadary Magistate. £x Paete Plnochet [1998] 4 AL ER 897 (L)
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Strangely, at the very point in time that international opinion is moving to-
wards prosecution and away from amnesty, a new institution has appeared on
the scene which challenpes prosecwtion as the only option. This is the truth or
truth and reconcitiation commmission,

Since 1974 some seveneen truth commissions have been established to en-
guire into the past of particular secieties, to “tell the truth’ of what happened.™
Probably the hest koown are those of Chile, Argentina, El Salvador, South Af.
rica and Guatemala. There arc now proposals to establish truth commission for
Cammbodia and Bosnia,

Truth commissions vary considerably in respect of composition. independ-
ence and mandate, although they are all committed (o healing by means of truth
tetling, They are nol, in theory, antithetical to prosecution. Thus Louis Joinet in
his 1997 Report on the “(uestion of the Impunity of Perpetrators of Human
Rights Violations™ (o the Sub-Commission on Prevention of Discrimination and
Protection of Minorities” recommends that an extrajudicial commission of en-
quiry into the events of the past should go hand in hand with prosecution and
punishment of human rights violators. In practice the position is very different.
In most cases a truth commission is established because the new regime lacks
the power to embark on prosecution — as in the case of Chile where President
Avtwin's democratic government operated in the shadow of the Pinochet-led
military; or because the political compaet that has produced democracy is
premised on a compromise between old and new regimes which precludes
prosecution — as in the case of South Africa, whose demogcracy was founded on
an agreement between the National Party apartheid regime and the African Na-
tional Congress (ANC) based on conditional amnesty. In her study of fifteen
truth commissions Prisciila Hayner siates that prosccutions are “very rare” after
a truth commission report even where the identity of the perpetrators is known,
She adds “[i]r anly a few of the fifteen cases looked at [...] was there an am-
nesly law passed explicitly preventing trials, but in most other cases there was in
effect a de facto amnesty - prosecutions were never seriously considered,”™

So in practice truth commissions snd prosecations are competing mecha-
nismms for dealing with crimes of the past, Blanket, unconditional ammnesty, unac-
companied by a truth commission is no lenger an acceptable opiion. The choice
is between prosecution or amnesty accompaniad by 2 truth commission.

Each has its merits, Prosecution emphasizes the right to justice, and society’s
demand for retribution. The truth commission seeks to satisfy the right to know
and understand the past, and aims al reconciliation rather than retribution,
Which course 1s most likely 1o heal a divided society is unclear, While interna-

ML Hayeer, Fiffeen Trath Commissions - 1974 o 1994 4 Cosparative Study, 15 Humas Righs
Cinasterly 600 (19%54),
21UN Die. BAON, disub 1997720 ey | {1997
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vonal opinion increasingly demands prosecution and Justice, domastic apian
has other priorities, One has only 1o read the »:im;uﬁﬂ 1 judgment of South Af
rica’s present Chief Justice, Jsmail Mahomaed, in the Chd!iang}c 10 the constitue
Honality of South Africa’s amnesty tegislation in dzapo v, President of the Re-
pubdic of Seuth Africa™ 1o understand why societies prefer truth 1o prosecution:

Most of the acts of brataliy wd Wrkare which have taken place have occurred durimny
an era inowhach neither the s which parmitted the maarceration of persons of the -
vestigarion of crimes, aor the methods and the culture which informed such thvestigas
trons, ware wasily open 1o public investigation, verification and eorrection. Much of
what traripired in thes shineful period is shrouded in secrecy and not eustdy capable
of ehicctive demanstration and proof. Loved ongs have dizxppmrr:d BETICLmSs My
tenoushy, and most of them no jonger survive o tell chewr ties. [] Secreey arxd
authoritarianism have covgealed the ruth in linde cravices of obtscurity in our hista
Records are not eastly sooessible, witnesses gre often unduiown, doad, mava.;&tc o
anwilling. Al that often effectively remaing is thx: truth of wounded memories of
feved snes sharing snsincive suspicions, deep and trsumatising o te survivors bat
aterwise incapable of transluting themselves into objoctive and corrohorative ovis
e which could survive the rigours of the law. The [Proowtion of Mationad Unes
and Beoonelianon] Act seeks o address this massive problem by encouraging f S8

the d{*{m:mz nts (u the tortured and the wounded, the meimed anc
dead o unborden tonir Toby, o receive the colletiive recognition of o tew
nation that shey were - doand, cructally, to help them w discever woa ;
truth happes o thsir 30\ ed gres, where and under what craomstanges B gl

ad who was rasponsible,

AL

That truth, which tse vicums of repression seck so deaporoisdy So know 1s, in the ar
cumpsiances, much maore likely @ L_ fortheaming i those respansible for such mon-
strous misdesds are encouregad i disclose the whole trugh with she meentive that they
w j; not recene the punistiment which they uadoubtedly deserve if they do, Witheut

ere ts anthing w encourage such persons o make the disclosure and
Sich prrsops in the positions of the apphoant so desperately destin

cal the mzth e

n"u s;@fh::n driven by NOU™s and weslemn ac s owho are
ay sufficlent attention 10 the Sircumstances of
wc‘:g dl‘“té}tf‘a Y ahave pn::«:ml;im‘ and 10 the argument that
st healed at home, by national courts and truth commissio

v foveien courts and international tibusals,
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Haobbes baid the emphisas on pesce as a0 state of
wostiead entornal wnder, the par coifis, Peace
brtween States could only be concoved as an
wierruption  of  the  nomnal beflum omruem
[ctvitumy contrg omaes By mwans of 4 tealy,
Whereas most ob the classie propunents of the
rationalist = pattral law theory contnued
vepard peace as the pormal relanonship between
Sates, they agreed with Hobbes i viewmng peace
as the product of contractual arrangements. Status
s and pactem pacts became sdentieal.

With peace and justice thas categonized separ-
ately, it bevame the man function of a peace treaty
1o lermunate hostilities and viokence, 10 settle
coptroversidd claims by compromise of renuncias
twin, and tw establish 4 new  order which,
regardloss of right or wrong, osured stability,
securtty apd tranguility, However, peace con-
tawged e be commidered as more than a mere state
of Fot-violenoe, an ahsence oF armed ostubites, or

a pernsl of pon-bethgerence (- Prace and War).
The task and function of 8 peacy realy was (o
svhieve a durshle jconmmodation and reconcilia-
tion between former enemies, and oblivion and
amnesty {or thew aitizens who perpetrated acts of
hestifity, violence, offence, injury or damnification
Uperpetaa eblivio 2t amnestia”. Art L Ine
strurpentum Paais Osnabrugense, 16:38;
- Amnesty Clausel Good oeghbour relatrens
st fnemdship were 1w be restored (7 fida vicimntas
el sevura studiorim pacs styue smiciiae cultura
revirescant of forescant” . At L Instrumentum
Paus Osnabrugensc).

In apother semse the mapy peace treaties of
modern tmes med w0 achieve more than the
cessation ol hoshities: they endeavoared o
construct @ new political order on the Buropean
Continent. It » this that gives the Westphalian
Peace  ‘Preaties of Miiter aod  Ososbrack
(— Wostphalin, Prace of (10481 ther hastoricd
reputation. s reputation which ut times has bren
exaygerated v clabos that they gave bairth to
modern international lew and upom which doubt
has been vast by moddern pesearch.

Stovibarly, the Peace Treates of Utrecht (17137,
Adx-la-Chapelle (1748, Vienna |+ Vienoga Con-
gress (U850, Pumns (- Pars Peasce Treaty
(183631, and - Versailles (together with the
= Samt-Userpmizn, — Dranon, -~ Neadly and
= Lausanne Pewce Preaties, 191919231 in turn
modificd and renewed the Buropean political

order. Thes were general peace treatios, e moal
cases mncluding States which had not purnaipated
in the proceding war. but were at the same tme
indispensable for the establishment of a workablz
und effective pohitival systen. Significantly. these
general peace trewtivs often inchuded  principles
anch tules which were considered 1o by essential for
a stahie and viable political system. such as the
equality m law of the Catholic and Protestant
religions and the prinaple crdus regto ews religio
linked with the nght of emugration {Peace ol
Westphahia). This ended the penod ol relgous
wars. Another instance 15 the prnaple of the
— bulance of power in Burope. which was
expressty mentwned in the Peace Treaty of
Utrecht {Art, 2): “ad firmandam stabiiendamque
Pacem ac Tranguillitatern Chrstian Orbis, justo
Potenuace Acquilibrie, quod optimum et neoants
solidum  mutuse Amictiae st duraterac undi-
guagque Copeordiae tundamentum ext T This wis
tacrtdy gl contained in the Vienna peace settle
mem of 1815 The Pans Peace Treuties of {919
included the Covenant of the o League  of
MNattons, by which & new type of internationad
organzation fur peacckeeping and the mainte-
nance of the — sfatey gue was weated.
Another significant feature of these general

peace treatics was  thal  they  constituted  or
corfirmed rufes of general international liw The
Final Ao of the Viennae Coagress DA TOR
173 mchaded 5 - Replement pout la bbre naw

tion  des  rivieres” -+ International Rivers)
— Navigation, Frecdom of ), another document
with respect o the ceremomel  diplomanque
(-~ Iplomacy). and an annex wheh included a
CPécuraton contre fa rrane des pogres”
- Slavery).

The Purts Piace Treaty of 1830 incurporated

Turkev inte the droft public dv F'Euwrope; that

peace conferense sdopled the “Declaration sur e
droit de puerre mantime™ - Sca Warfare:
- War, Laws of ) History

2 Funcncen

fer) Fermanationt o} wur

Legaliv, the main purpose of o prace treaty s
the ermupation of 2 stote of owiar and  the
restoration of normal fneadh relatons between
the former beligerents based on o settlement of
matlers anming out of the war, Bul g peace teaty is

Soo3




300¢

LTI
R 1

SRS LAGMERT 10 UiiM
» s pnaxd
SR ALIDAS
UL UE e S09)R
uonrondde ap
v o apdoud
Fi2 IS
; Muia AG uenrzned
DY AEISUGE DM AU s
AP AL GRASpe TR LTI IRLLISII] RIEM
o3 LI ST Bl 1 POUSIIRSS seM
CLEFOSPGT NRIIAG Hiop s out pe gdeadered
Py LIy U3 ey

By
s

(RSN A

Fen

SAINSEAD JLIMISARI0S

gl

Sn STATIRT Lo

3 N

REFTENES N

K

Hirs e ] r 3o

1

[*N

FLANESE RS SR H

PHIUO ) € 05 $RTPE] ST SO 93835-Uny |4

S SR L B

Eidl 41 HOUn
R
REHARIM

D sHIgRanD

JP PUR SIS E A
:zfn:r: SV LI UY SUOLETIES
e 2055a0anatd S sE) UOHRIOSAT sag)

TS GO F IR
AT YOS

stenefngqo sp gy Silaen o sdays epgrsaasein

8

WINPT (U
SEAE rzzii e S L0 A0 OFE AUIOD PR SUOURIPS dsing g
PAIDRC IR AT JO §1 A 18N %.5 0 3? i
BAVCH R U0 By jaed uu_TE.uEa Ay o]
P_:r::
i

SiC uEuna
S MY
SAMMDULD sl

.x:, Z:n TR TSP

P Apduon ot iy LNy ve asnonsed gy
waiie aorad o papin suoaefigge
iy o emaepusdapur oo

wriese ot ssac0nd aovad my

L
S

LTy ALt

,LCZ?” BN z E:ZC,H.:

C e 0T

UOTLINpUSUY

SUPIOUN g

SIDTLINGOD OL SILLAVd SV

STLIAINT ALVIES-NON ONY TIONNOD ALRINDAS THI

1

AL TS M AR BT AR L: M.U:u: <HIE DR ..ngwﬁx_?m ey
i ! 1 s e
Yo AJGED R o passaappe
odur ospe

NG OPEL BTG SMuopan s :.E& PIED VSN
LI sureds

I Lni HOHT T 51 Uy ..;‘.ﬁ:w b

o

LRIRURY 7..»&:.7&
wp EE 4 1S 0 JO ARPURY BT
pranram v adoarig

ETre {,.;WE»,H, & ¢ OIRARECD &




oS

WL sugnday] a0 sjuepisagg s Parts

SO L Y LOTAET PuR SLEE ] MY 10 DSUDS w.ﬁ UE SUSLERUAD 330s-13

; : : Jdﬁﬁumw;&: mezum DIPALD SEAY LR ASU 0D D oEERRI

ido gy o st {IPUNOCY 33 ) SR SISO 2T LT LT Sy

3 umm) urJ AB[ILNS .%wﬁ‘wﬁ?u,uk&ﬁ fnnlL ,vr: \uwtﬁ:m fdf:%k_m_ Lr,

ER L) Lﬁ}w ‘.,,_hwwﬁcb (83 ,erw?uf L w:,*/w n.v..t ,.—C AJ.NSMMWM* .iy: munwﬁﬂubﬁﬁ_r.‘_u ,M,A.J”wai;d,
TEeRL 2R NODNOSAY W Eys seu of Shasaan s g

| uRuEEAIRe Al Lo uosn U g

s oSt puasucn ey g sa ,:.fEu{ ut sauoenis SC,.C W 3N USRI

e g1 o sapaed s sasen gons wp wopy veadonng gy pue

LY o) POsE w1

SEIRETY LIRAH Y DSR2 R SENRUSLE ) >: s SR ms.a : ,w..,,w
: A0 BUT PUR BIIROIY RUIA0ANZ 3] e mﬁljﬂ satRis fapuy
AUHTS ST U UBIUSOG AU OF DU U Eurc OBy pean be

N

UCHROQUUE Ty UG QoURISJUIGTY SR Yl Juyrdogred SHEN ff
} ,T,{:r:r PIMLNOOD B PUTIOY A AT RO UBROGUIE ) S0} JO JInuagag
[PORIOE MU0 e JXGOIRD €T J0 Rt paBy u:.w SPUAUIILSTI JRIOG R
LIS .3 E‘.:_ B4l aqE ADYl  SRULRWOG  IBIneIngn J”%;Smcmt%tuw.&
: 51t PRI MUY PSS 0B SIMHGAN (R IR (Ensnun poau st gy

AP PUOLTUIT
IpUl PIUGD  [IU) g 0} safeg  JpiQ-unN] 30 uomisngd augl i

wdvafzied Jutmogo) 53 Us gitv Jesp og [iw suonsanh ssyo pue
O JANELNS .& JEEa] PUOLEWIAIUL JO PURY DWOS SEU W [INT] 181 ueals jey)
,;.Ef R SSRE 1 pUY jhumuadrse Buipug bﬁca;m:bx:_ UR UOINOSIT 34Y j0
LRSI W AP §1 20USIRjal yoym o juawnaade aoead sy SO ENESTIY 33
51 T.& [rUanELIUIT IpUn ‘SuoneBqo of IS s I Neis-uoU By [N
Wi ?E UMY FSED AR SO} JPUY (| jRUopELII sapun suonefyae
APURERD 0T AJUNDSS A1 R o suonedigo ayl 218 suocysank
@ oraquinu e saster afenfue] pearpund o asa sy (pappe siseydius
A %E o1 e syderBered msayn saocqe ¢ opoe zesomed w
steondgo puy e g Aiduos og sdags LEZQ?E, P AN oy suy
U IR e 23? Lﬁmt@r Y aﬂ Padaa v JOOSISRG B} U0 SHPNIOUOD I SESRIn
sacumayday, :, L0 IR)IR ANEY RS SAINSERL RIBLWEDIGIUD A IR Papoap
cuderBesed woamy Agiiomaon osTe s oadsar sugg g
m. S EH &ﬁ TP AU SRNSEMU &

HETEI Y ,i:z:,.i.

1 LOLEOTY B 0y § ..3%,:},:% LY ORI
(v p OF PREET T ey 10e) AU |
FRIpALLY m,,_,.m,;.,:c _m

1 mt.umyn.; ~ Y wf.ﬁm: um.,,:u;zt
UL VLN Wy uontes aaneindo i pepusap
PR »: aiw Apduwon ,; anpies 5 1s0 yderivaed
%n Sutaey Juipug potpri-isenh e uo paseq ag ol
211 say o aoead mﬁ o ﬁﬁx: € J0 LORRIRILHIE
42 10 IEM,E: v

L USNFD SSIOSOA JUILLEMOf
“?:T ?m OO dadm

3 ELUEL] UL aprL P ﬁ,ﬁn ‘

LR ,?Eﬁ LS

lw.

1 FLLISAIAN U

HISENIT IR AN E

JOUTEY ) ALY FEEI VIR ARIR T BENIR TP T
drser iy oy sucnounRas _.ﬁ,.,: ATOGIRPRIVUE DU &dc
IO ARG Y pOSnED anele a0 SRy pUp puan 3
o1 Ay VLN uiedy ,fg:;_ uen esEe alasm [gal M0 SpIeoD &?L 9: I8
W EEHGOLT DNESTF] i PAuds ses nmudaile Mau € paa| FRUISADN 1 1k
WLIGTRE R PRI & N,w.,mﬁu.‘:,.ﬁ
asepaaes gy S Bunaodss sy o3 Psgns | N s spng
CUE LR U0 OBLeqis Aorepavid ¢ pasodiar pue Apsnnas puie e
woEadg] ¥ PREIISUOS FOdUY Gl UCHens R .:MEMme E .,.A‘MMZXW
ISR YR IR Pouniiiagap m:rw:._ﬂ ,,f» :5_ FACHEIRIIG SUUOLE
WIPQUUT sulie AIDpepuaeul B 5_55.15 “sammseau: 18] cﬁx.lix; sy ?,:W:,C
}c:; Fd R wﬁtwmb&wz PR YT IND T PRI PUOY [LRIRG Ty ALHL0 And g
FEALL TUK SOUNOERN Ul CSONIANDE ATRPIU SIL M2UP OIS L DMLY SpHOo0e
10 BOREIUIIHEI My LSO 03 ued peend pusunia s

SHOWTLIN AQ MOAL BIAM ORIM DUR Zeel W

cr osspoond apead gy o pepedoopged unpy Al 2
PR TN A UCHEIEMLE 0 1§58 agE S0 JUALEEEE ST Y :
SI3AOCY AT A DAL gosg e juaaasE-aead
P RIALATY AL L R B PRI EQ&&.@ ® me?&m;.

pe
R

AR srInsealn
EASIOREG $O0] RIS O] UGISEXO JSIY M1 10U CRRAamang Caem asoge
PEULLIEL STYSIYM (Za61) 2011 VORNJOSSY apae syl Jo dunnniag ?c e Apeane
ﬁ,w?mmm.m [ S G ﬂc%sf 30 IRED A U ouaNE) a5 ;.,z,w.um._,r. LRI LN
SAINSEAUL IHTY 4923 O 1earyl S1 YSnonp Auen jou pip unoy ay ] assaie
g o suostaosd  Leppw ap yim Sur{pdwos jou Aped uet Qﬁﬁmwu ETE
E paidnone sease s o spnpoad wisjonad o Addns sy uassad o1 pasanas
asouyy, uo paped 11 sk uawande-aoead ap g0 suomstaosd :.3?; RRERIVERE
.f:ﬁuﬁ?-ﬁwzw 208 MOOT [IEn0TY A SWIRUERL HUT U1 101Iess LS :E?E 1l
16 AIGIPPUALILLONGE AT PNV SHMSedl yons &E;«:u‘ oo 1 R THIT
WL GLOJRIAD THA SONIRLTY JO SPRW SEM GONIURL 0N SIDOQIINTY 2pRang sploy
Jsyesse auy o Ruanyg ayy st yons urpdacead g o nonER. EKM&,: SFTERIE
T B plaogs poyuswidiug g o] SaInsEa ,w:v:&c plide sapusues o uotenu
o1 passardva usyy pue suoneinggo sirgim pasdwes Mg AU g pepuBResp pue
[RERNEE ISR 411 mawww&u&f« JELAT IOV Y 5C5U.Vﬂ WL Tpnpaas s ,E srancud-anuad
T;.EL:? FAnoy 2wy vepndudey MQELIRENT 30 AHEL S susnaafe a0
e wonpaed agn AT UG Z:xﬁéwm AU) IO TUSUSTIRG (o] daisumpndins)
pouad vegeuausidue gy Juung g
SUCSEIRS a0 ATjEIULSe 2o AHPRIAUD 0 [0
BRHITEN B RE Y EE ?f:ww up E&:&,;E }OEENEaE Ayl g P
_J:.a RIBL ”mwwlj ¥ Twm;u e m_mm«..mm& .,.ﬁﬁ 1 P omRED DRDGY U R ;
t,::x prpacuLe Ty U 800y I3unpy Mk ;,,.WL:@ JIEIE-UCRT 0 ,7.::_?3
f:?;& JUALAOJOJER NoOT AJJPTINE 200 AN} 0 PaImpaan i
S8 3O G s pPuInog aG SEED LSRN u,mbmbﬁmww .
TUDY Wk A PR

TSRS ETRVIEL R

v JURUISAERY SO 1ee] ¢

AL BRSO SRR RN B2E S

]

SES POUSIRISTEE s



Zoo6

?iﬁ ,: N1

w A i
TN PO

333,5:5, IH .%:2 L%.f v
o 3»3:5/ ,.:z A SPY S EL::E% ME] UBLIRIUFILNY [PUOLELL
SLORIONLA BY] paUIApUOD A[BUons [IUROTY H43 smzmﬁ:{ A »m«&mxu IApun e
H PRISTUES LM ,mdumu«m‘m way y.uumﬁvﬂ” Cu TR B IG JUSLNS v,.i.w:u:c
$RALE TR THPS 3 U - :zmﬁwumu NG O [IoUna’y A ;
B3 ; ?w:.ua.j aIaa SRLLUR A58yl m?nrf R H Ezfuxm A} PUR BIS, :s 1o
IR BT GadMIN vesiiedaos g MEIP UEEr U] m»:mbrx naq Ao 31 188rey E
.?ﬁﬁ..mhi& [BUOEUIARL mﬁ:pr», IO Aga A A SAAFFLALT UL R O 831NN
< HE a::EE{r FT UL IOWIRY QARITUISG UE 3G O] SISPISUND Ty
..t:ﬁv Ay PRIEEY S3INETT 20E] O 3ad] ¥ 1IN0y ﬁﬂﬁuvﬂ; 4] xCrz DF I rw:nnrw
VLA 40 AANTUR TG SO ,»T_MQ?CC.M.. 3 ‘.w\.mEEmm 1IN0 M,L AL ]
CEMINETR
1 Sueunsizd (eHa) 0 1205 A00s ATy
AR x:.w,,.m..m _,:?c A3 ) 1T 30 CAes puE soead [PUCTRLIZEI ) jEany
RTINSO YA ! [P ﬁ&um:fﬂ n:I FRSER) muﬁd oty ) ECGSB‘CEG‘ RIS
FEBIGY S1 ?zﬁ:i ?ﬁ 1 1eyy duspuy peiprlsenb ag s Ty A
N et UANE] SAINSEIU-FIOUIDONIR Y] 20) #1520 nﬁl =1

s

=N CwJﬂEf.LLLZ[. U BanAAR
=t M_ [EURHEUIANI IOpUT SGPIBNODIE PR A4 UED PUT ME| [PUCHPUIR
vant suoneluge pue s;y8u aapy ey Ipsamoy aseud uonejussoihu s
iy uwuwﬁw..gom.ﬁmﬁk Jeuen pusas Ly 2so] Agasy) pus Aued eagnod v o snpes
yeig e asmnboe Aayy pejuawadun uaaq swg JuswiaBuene-aoead o adup) auo
LOTHSUED Ea Arvrodurs) 2 aousssa A12a S} AG S1IT BUD Nmmgwm B &1 ‘3101051
wd jedy :&i TGRS YA0S padunousl savly Arm Burpung eoul pue
Ly Ayl 3Ryl St Aypruosiad reda) 1Ay sapenl s seneody ounBarey
JUAUELACRLE IETOTDRIINSUL UR 3aM A3 18Y] 58] 21} Wil op 0y 4 saed A
1 spususssSraoead perruonvwmut of seuded Bunuozaqg Ag .c,?f:?«i
jede) Rucnewsar annbor g 28Ny JURDY AP puUr VN SNY Seniu
pe Surdpapssownpon suefe Jungou agq o Swess dragy uaye st peeoadde sngt g
_BUONR|a [ruDg eIl
J AU AodWIRNoD AU GIDM SULIAY 03 AW0D 0} ME] EIeLa
dn saanssard ey pur saddy e 0 SSUGUR A BURDS jRuOLRWIRUL Ml uidn
IR O AU ayg e é:o& MBS WO sge, pue Ssapppsodsas
SR CuoTEAPU (ECDIIME 10 PR Al tnodia Runesq sy
: }o RGNS OJL POl G O3 S ME] [FUOIRUISIU I8 FE) Saep
poayg aanden g USRG [ AaBy B G a1 ,.:«uwb_owx%mwrﬁ o
LD [FUDGPLLLNUT ALRTNO LY 0 352800 Gt U1 ST SIY) PR o)
o DR IAEUA AL JEUM Yl aalde | SUONER JEUOHTUIAIUL UL IuLE]
2 so s10e Yeyy uonerneio peaod A1eas ssedusous pnoys saogarag
2yl %u en1, ¥ 20 PINOYS MY [PUCTIVLUISIIT UIRO0W JRYE Lol ad e
:L OF0 SIUA QA ANAMA [ AT JPUOGHTLAIRI U P%?W ¢ aSnoy
20U apraond ©] opI0 W AIRILWTERL O] SO
B SiEINe A[pley paau spY Iem (el v ut saaed Buines
Wit appenneu o oucmsod v ouegqe o1 seajeswieys 305 Angqsed
1 R
sy padepe me| [FUOREWISIIL soy ﬁ?ﬁ jusaaiyia

51

pe

3l

Rt

! ; ! Doy Amruosiad s pue EuEi:,f BRUSS!
ue o1 Juwd are sy ey soer Ay s Snpuosiad yong
SISEC AU iy CANIEST [RTNOE UL ARRD ML AR 106 - Ajqenaddar -y o
DA 3R SI0138 YI0q uanouye aunSer o ap e Bag 10 prsion
ur oy Apted Fumg 1o pegl ou s Qnprucstad ey prungviisiir 4
o ap ar sarwd juaraBiyag se §ons “ae e m:_?_b&.:
FyY e .ﬁ,x, B IAG ORIM oD R .,5,,1..“5,,“ :
:: It ﬁ paagm Aﬂai z ureHe ﬁﬁq - Adessanml B 81

:N:.” m.m:fxzm m«ﬁ &uf? ..zﬁ:m., Eﬁméaw ,ua: Ay _WGG.EMEL?L Ei,.:.ﬁ :
3 O} PRIAPISECY ark suoueligo usns j1 Byl 9 ST UOISRDUOT 1xau o |
U [ruonipen Ay Ut Aifeucsaad edap ou seg Anue g e wosrar s
07 IBIEIVD JEUT STUDUHIRLIIOD LONS SUap 0] 12as0s3eym asodind oo 14108 pynos;
1 opur [eognde aradwoo g prrom g “mE] Eﬁsﬁtﬁg I SJUALILLE
M STUBLLIURIOD UOTS alrmgen A2an 13 g 1 pouisoo usas 10 Juswsardy
ve yans pascidde AQeuno; sey AJUNURIGD  [BUOTEUIBIUL IRl DOUDAS -
LEJ&E? [PLIOIEMIIaTIE ) fﬁhf A OSFE N ROl ST U Aned a1 madde a 41
N ARIO pou suonrEngo sy A yonga m stuawaarfe Fuipiug op gus o
:J:.u; .(,.. .; w;f.wn. \f: 51 DL LA 7. LAFERIRE B AP :Jnﬁ.\é .:LLJMJ iy PRATOALT LY »J
JAE OyMm sagiua mﬁmh:w;u_: ArrEap Aym uoseal mEESnE:p 081 238 URD T
uARRISY AU SHIEALG (M B[ |[SUCHELIBINL L STHRES STY (i) iy
agy a1 iped magio sy pose pruonmwsgur epun )80 aavy Anp 1 ﬁLz nspic
3 OS[E ARU 11 UOTSIOUOD 1280100 907 51 5143 J] "MPY [FUOHPLLEGUL IPUn su
[EHa] Paey JUAURAIBE UR YDIS Ul S2A[RSWAGE DOMIUEUOY DARY (aim 10 U
-ppead pozpvuonEanan ue 03 ssqed Al oym SiuslEasoul g
1y Aes fnu os wmoprap wosnpuos fevnunRid v oo saesn Ag
IO EEPET R UL PRUATIIUCD 1M H{T UM 5115
pg poutelqo Auo 4y mumuaalie PazRuoneUIANy 10U 218 AR UDLRIRA
[PUGHELIZI O IS A 21am Asy 1oy ey sy andsary Ao sensed ;chmzﬁ
aml AR A poullis CIAAMOU DM [RGL IO SPIIY  S0Ba ] Ml CSHOUDST:
JOUNGTy AJUTDSG IYASIAI M} PUR [ODNOLT BYESNT] AY CTRGT IO SRIOIY adead
oy it aowerdwonaacy sy saaepdep jounoy Aunssg my squieand s
i

UL A[IIM BEGT 0 1950I00F eesn Ay dapun suoneSigo s I8 T AT
SPAduAlRfal ST WOHTHOSSY 30 ¢ UDLENSS w ey wcmw&mwa« g1 5 tytu 31 ORI W

arp oifrd Ag ﬁ.ﬁc@iw UOIHIULSE A0 §1 qumuzaaiie
YIS BNILS JARIRIRD AP [FUOHRUINIIL LR 3aR A[LESSATAU ST o |
AT U 1020300 S Uoneeadiang Iane] M 1] SUonEN peing A
{UIAULLIBAODY 3} edaaduned 53008 3551 PORIUIION AU [
SR AU MEIS-U0U M) Aaneuasaidas s Wﬁmﬁwnw-,ﬁﬁwhﬂn A] A9 pRudlE
33 51 MNUM PRUDERT ST IUSDAIAS ¥ J] 'paiRipaul AEnonuyguod sey asnejuassidey]
ade sy ySnonp [emuacyAmenpoag o padopdap uma samy s
fupdacy-aoead DIguUED 2yl Ul paaoaul Aldoap Uaaq SEY SAIEIS 0 UORPITIET
B SE SUCHEN PRI U] ISDEITYY PRZPLONPUISILG 1 HISH POPHRD AN
1 sacy Aled ISRIDNIALINDS UE PUR JUBLIUIAAGE B UaRmIag Pepnpiuos S0 i
Ayl o2 ;Sm.ﬁ:ﬁuf, Uﬂt UT ] 03 9111835 I3MsUE %L»H LIE mwh.uumm puy 4 =
PRV AU ER1E15 IBarasqo My Jo seanenesaddar sy po smsasand ogg
SUOSUOOEN POV A JO0 (RISUSYWAIEEGG D) J0 sapeppssasday cewedy

v ape

PR



. o T = g g
. S i ! ’ = -
y W e 1 e
: ; & . = ;
s 4 e : e
oEE woL + i )
oo % E B4 7 g &
i ot N - i — « ,. %
e E G woE Z AN
- oo N A TE e
¢ - i S -
b o R ol = = = T
A e Tomoa L P o e 3 S
e 4 VI G I N A " v
i o S - el ¥ { g
i Pl = W b : i §ob T
; 5 e v A -~ ” o
: it [ N N TR Eok
Do e WD N oE = ke Lo s
: o Ak x Tinom oW o s ‘ 5on ”
5 SN R & : . S
& Soun o w7 o T =
[ [ T VN = ne W - ;o =
e Ry - ks g 1 e
i 5 S S o :
. N S T re 2 i
L & Dok B oo kd & - g
v ol e o & g -
- [T R A T = C :
g ey & s b
. P 4 o = “
ix L %, & = s . G
o - ‘3) s et - ‘ * v o T E "
&, &z S SN i 3 s
- PRI I oL GE o kW S :
i & S ok 7 8 &
: - S = w2
b 5 D% de B AL
sB SN Y LE ;
i o S T W . < e .
: s bW & fo e i
nE o % ¥ i JROP
oo - . ¥ ”
z posi A i o o 5
. ii . o 2 P e
P e JEOR : -
M; i s, - o -
LT s - .
At o 1 ; o 7' ;
. A ¥ ok o '
3 IE T T Gl owm o
E EE. 2 e PR A
£ oo WLl e g : 4 . P
T o g 19 cOR g
3 F I e B - e Y “
A I b o Y U
v o= oo o N
SIS R £ : i
i . SR | ;
. T
¥
5 AN werd

Fieg

. L T TR e e
: W 2

£ i :
W ;
b o ;
4] i
3 &
e = :
= & # 52
- : L
- -
i . Pt
2 M ; A
e & ;o
b o 1o
: o . : Tk
z - =
A : R

i
§
§
¥

o e
L Mo .
s - e ¥ i
" + b e
9 - £ -
"
e . fioet o~
e L oIl -
g 45 2 :
e L& s - .
= = o3 e,
g 2 e Lo o “g c
,«3 ) ) Fion, ”s:( bl s
e g TE = o 4 -
S s = o, 2
7 ] - -
2k ! R
- 5 38 e
Bl .
PR o
e e i o 2
- n - B
Lo w44 Lo
s ST o
I o
X i I S
£ = i i
L s Tt
oo P WY Sl




	SCSL-03-11-PT-078-I
	SCSL-03-11-PT-078-II
	SCSL-03-11-PT-078-III
	SCSL-03-11-PT-078-IV

