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1. On 14 November 2003, the Defence for Mr. Fofana filed its Preliminary Motion on the
Lack of Jurisdiction: Illegal Delegation of Powers by the United Nations (the “Preliminary
Motion”). The Prosecution response to this motion was filed on 21 November 2003 (the
“Prosecution Response”). The Defence filed its reply to the Prosecution Response on 30
November 2003 (the “Reply”). On 3 December 2003, the Trial Chamber referred the
Preliminary Motion, the Prosecution Response and the Reply to the Appeals Chamber for
determination pursuant to Rule 72(E) of the Rules of Procedure and Evidence. The Defence

now makes use of its right to file additional written submissions.

2. The Defence will in these additional submissions not repeat arguments set forth in the
Preliminary Motion and its Reply. Rather it will identify what appear to be the main points of
controversy between Defence and Prosecutor and provide, in regard to these points, further
authorities to develop and support its arguments. Wherever relevant, it will refer to arguments

made in the Preliminary Motion and Reply.

3. The core of the argument of the Defence is that the conclusion by the Secretary-General of
the Special Court Agreement between the United Nations anc Sierra Leone was not an act
within the Secretary-General’s own powers;' that it is to be considered as the exercise of
authority that was delegated to him by Security Council S/RES/ 1315(2000);* that the
conclusion of the Special Court Agreement was a response to a threat to peace and security in
terms of Article 39 of the United Nations Charter;’ that the Security Council must at all times
retain control over the exercise of the delegated authority in regard to threats to peace and
security;® that by concluding the Special Court Agreement, the Security Council has set up an
independent legal person over which it exercises no control;’ that the delegation of the power
to conclude the Special Court Agreement thus is outside the competence of the Security
Council; and that therefore the Special Court Agreement is invalid and the Special Court lacks

jurisdiction.®

! Preliminary Motion, para. 11.

? Preliminary Motion, para. 10.

3 Preliminary Motion, para. 6-7.

4 Preliminary Motion, para. 10; Reply, para. 4.
5 [bidem.

® Preliminary Motion, paras. 18-19.
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4. On the basis of the Prosecution Response, the Defence concludes that the Prosecution
agrees with a number of important elements in the above argument. First, the Defence and the
Prosecution agree that the conclusion by the Secretary-General of the Special Court
Agreement between the United Nations and Sierra Leone is not an act performed within the
Secretary-General’s own powers, but an act performed at the request of the Security Council’
and on the basis of the powers of the Security Council.? Second, the Defence and the
Prosecution agree that by empowering the Secretary-General to conclude the Special Court
Agreement, the Security Council created an organ with the objective of restoring peace and
security.” Third, the Defence and the Prosecution agree that the primary responsibility for the
maintenance of peace and security in Sierra Leone rested and still rests with the Security

Council.'

5 The main issues on which the Prosecution appears to disagree with the Defence, and that
therefore require additional submissions, are (1) whether the Special Court Agreement was
established under Art. 24(1) or under Chapter VII of the Charter,!' (2) whether there is a
distinction between the powers and responsibilities of the Security Council with regard to
subsidiary organs on the one hand, and entities external to the United Nations on the other;'?
(3) whether consent by Sierra Leone can remove the limitations on the delegation of powers
by the Security Council and (4) whether the Security Council can still exercise its primary

responsibility for the maintenance of peace and security in Sierra Leone."

The legal basis of the conclusion of the Special Court Agreement

6. The identification of the legal basis of the conclusion of the Special Court Agreement by
the United Nation is relevant, since the Defence’s argument hinges on the contention that the
establishment of the Special Court is an act that comes within the powers of the Security

Council with regard to the maintenance of peace and security and that the Security Council

7 Prosecution Response, para. 7.

8 This follows from several passages in the Prosecution Response, including paras. 9,10, 11 and 16.
° This follows from Prosecution Response, paras. 10 and 12.

19 prosecution Response, para. 16.

' prosecution Response, para. 16.

12 prosecution Response, para. 12.

13 prosecution Response, para. 16.
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has a continued responsibility in regard to a situation that it has determined to be a threat to

peace and security."*

7. In the system of the Charter, the Security Council has under Article 24(1) “primary
responsibility for the maintenance of international peace and security”. The powers of the
Security Council to maintain peace and security are contained in Chapter VII of the United
Nations Charter.'> Although S/RES/1315(2000) does not refer to Chapter V1], the fact that in
this Resolution the Security Council has determined the situation in Sierra Leone to be a
threat to peace and security in terms of Article 39, and the fact that it considered the Special
Court as a means to attain in Sierra Leone a situation of peace and security, strongly suggest
that the Security Council acted on the basis of Chapter VIL'® The fact that the Council chose
not to make use of its power to impose obligations on non-consenting states, as it did when
establishing the ICTY and the ICTR, does not mean that the Resolution was not made under
Chapter VII.

8. The Prosecution argues that the conclusion of the Special Court Agreement was based on
Article 24(1) of the Charter. The Defence disagrees with this construction. In addition it
argues that even if Article 24(1) is accepted as the legal basis for the conclusion of the Special
Court Agreement, it is still the case that all the conditions and limitations on a delegation of
powers with regard to threats to peace and security apply to the setting up of an international

court to respond to such threats.

9. The Prosecution argues that Article 24(1) can be invoked as a direct basis for action of the
United Nations, outside any specific powers attributed to it under for example Chapter VI and
Chapter VII. This argument is uncompelling. The language of Article 24(2) clearly speaks
against this interpretation. Article 24(2) provides that the “specific powers” granted to the
Security Council for the discharge of its responsibility for the maintenance of peace and
security are laid down in Chapters VI, VII, VIIT and XII. If Article 24(1) in itself provided a
legal basis for action, Article 24(2) would be without legal efect and would be redundant.

Under the generally accepted principles of treaty interpretation, this interpretation of Article

' preliminary Motion, para. 10; Reply, para. 4.

'S D). Sarooshi, The United Nations and the Development of Collective Security. The Delegation by the UN
Security Council of its Chapter VII Powers, Oxford 1999, (hereinafter: Sarooshi), p. 3.

' Sarooshi, p. 3.
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24 is unacceptable. Treaty clauses are to be interpreted as far as possible to avoid depriving
one of them of practical effect for the benefit of others. This rule is particularly applicable to
the interpretation of a treaty of a constitutional nature like the United Nations Charter."”
Moreover, substantive and procedural differences exist between the powers under Chapter VI,
V11, VIII and XII. The acceptance of a general power, that would supercede these specific
powers, would take away the legal relevance and controlling effect of the various conditions
and limitations under the mentioned chapters. The proper conclusion, therefore, is that
Chapters VI and VII set out the full range of powers for the maintenance of peace and
security, and that there is no room for resort to Article 24(1) as an alternative legal basis. As
Benedetto Conforti concludes in his book on the law and practice of the United Nations: “it
would be difficult to imagine any effective intervention by the Security Council for the
maintenance of the peace that did not come within the provisions of one or the other

s 18

Chapter”.

10. The argument of the Prosecution that Article 24(1) can provide a legal basis rests on the
discussion of the matter in the Commentary edited by Bruno Simma.'® However, it cites only
one argument from that book to support its conclusion: the proposition that if a treaty lists
“specific” powers, there are necessarily “general” powers.?’ This argument is not compelling.
It goes against the above-mentioned principle of treaty interpratation according to which an
interpretation is to be rejected if it would render redundant a provision that the drafters
intentionally included. It also goes against the well-accepted principle of attribution,
according to which an international organisation only has those powers which are explicitly or
impliedly attributed to it.>' The principle of attribution would be meaningless if the
formulation of specific powers automatically implied general powers, beyond what is
attributed. Of course, organs may have implied powers, but these are quite different from
general powers. Implied powers are powers that are necessary for the achievement of the

objectives of an organisation which are not explicitly provided for in its constitutive

17 See: International Court of Justice, International Status of South-West Africa, Advisory Opinion, 3 March
1950, p. 187.

18 Benedetto Conforti, The Law and Practice of the United Nations, The Hague 2000, (hereinafter: Conforti) p.
206.

' B. Simma (ed.), The Charter of the United Nations: A Commentary, 2002, Vol. II, (hereinafter: Simma) pp.
445-448; Prosecution Response, footnotes 8-10.

%% prosecution Response, para. 9

2! International Court of Justice, Legality of Nuclear Weapons, para. 25.
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document.”> Chapter VII does provide for the necessary powers to maintain peace and
security, so there can be no justification for resort to implied powers. The better view is that
once the Security Council had determined the situation in Sierra Leone to be a threat to peace

and security, its acts to address that threat fell within its Chapter VII powers.

11. However, even if one accepts the argument of the Prosecution that Article 24(1) provides
for general powers beyond the specific powers of Chapter VII, that does not in any way
address the legal argument that the adoption of measures to respond to threats to the peace
and security by entities to which the Security Council may delegate powers is subject to
limitations and conditions. The requirement that the Security Council must at all times retain
control over the exercise of the delegated authority with regard to threats to peace and
security® applies irrespective of the legal basis. If one accepts a distinction between measures
taken under Article 24(1) and measures under Chapter VII, that distinction only has a bearing
on the additional powers that the Security Council can derive from Chapter VII: the power to
take measures without the consent of the state(s) concerned and the power to take binding
measures on all states. These distinguishing features do not expand or limit the conditions

under which the Security Council can delegate its powers.

12. In conclusion, the question of the exact legal basis for the establishment of the Special
Court is of no relevance for the point before the Appeals Chamter. The key is rather that what
was at issue — the maintenance of peace and security - is the primary responsibility of the

Security Council, and the delegation of that responsibility is limited.

The distinction between the powers and responsibilities of the Security Council with

regard to subsidiary organs and entities external to the United Nations

13. The submission of the Defence that the delegation of responsibilities with regard to the
maintenance of peace and security to subsidiary organs is conditional on the power of the
delegating organ to revoke that delegation in order to maintain ultimate control appears not to

be in dispute. In addition to the authority cited in the Preliminary Motion and the Reply,

2 Ibidem.
2 Preliminary Motion, para. 10; Reply, para. 4.
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several additional authorities can be referred to.2* In the Preliminary Motion, the Defence
already referred to the rationale of the limitation: without such control, the entity to which the
powers are delegated may use these powers to attain national ends that are not necessarily

similar to the purposes of the United Nations.”

14. The Prosecution argues that the type of powers that may be conferred on a subsidiary
organ of the United Nations may instead be conferred on an entity external to the United
Nations, and that the establishment of an international organisation by a treaty to which the
United Nations is a party is one such an example.® In principle, this proposition is not
objectionable. However, if that is the case, the conditions that apply for the conferral of
powers on subsidiary organs also apply to entities external to the United Nations.”” Any other
conclusion would allow the Security Council to circumvent limitations that the Charter

system imposed on it, simply by creating organs outside the United Nations.

15. It deserves mention that the Prosecution has not been able to cite one precedent of a
situation in which the Security Council has attributed its own responsibility in the area of
peace and security not to a subsidiary organ, but to an external entity over which it no longer

exercised any control.

16. In conclusion, the distinction between subsidiary organs and entities external to the United
Nations cannot serve as a basis for the Security Council to delegate its powers without
limitations to an external entity when it could not do so to a subsidiary organ. The Appeals
Chamber should be extremely wary of accepting a precedent that could destroy the

institutional balance within the United Nations.

* International Court of Justice, Effect of Awards of Compensation Made by the United Nations, January 14th,
1954, p. 18. Conforti, p. 221, J-P Cot and A. Pellet, La Charte des Nations Unies, Paris 1985, p. 220; See for
statement of the principle also Repertory of Practice of United Nations Organs, Vol. 1, Articles 1—22 of the
Charter (New York 1955), p. 228. For practice: Repertoire of the Practice of the Security Council 1946-1951
(procedure for terminating Subsidiary Group with regard to the Greek fronticr incident question); Repertory of
Practice of United Nations Organs, Vol. II, Articles 23—54 of the Charter (New York 1955), p. 121.

2 Reply, para. 4, Sarooshi, pp. 154-155.

% Prosecution Response, para. 12.

7 Sarooshi, p. 19.
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The relevance of the consent by Sierra Leone for the limitations of the delegation of

powers by the Security Council

17. A third issue on which the Defence and the Prosecutor app2ar to disagree is whether the
fact that the Special Court agreement has been concluded with the consent of Sierra Leone is

relevant for the limitations on the Security Council’s delegation of its powers.

18. The Prosecutor refers in several places to the fact that the Special Court was created with
the consent of Sierra Leone.”® The Defence agrees that consent is relevant for the question
whether the Security Council needs to resort to Chapter VII measures. That indeed appears to
the main legal relevance of the argument of the Prosecutor: consent would help the argument
that the Agreement was concluded under Article 24(1), rather than under Chapter VII.

However, the legal relevance of Sierra Leone’s consent does not extent beyond this.

19. In addition to that submitted on this point in the Reply,” the following can be observed.
Once a determination has been made that there is a threat to pcace and security, the Security
Council acts on behalf of the collectivity of member states.”’ The powers and limitations on
the powers of the Security Council are defined in terms to implement that collective
responsibility and to ensure a careful allocation of competences between the organs of the
United Nations. The limitations on the power to delegate rasponsibility is a principle of
institutional law of the United Nations that serves to protect the functioning of the
organisation as a whole and the position of the organisation vis-a-vis the collectivity of the
member states. Individual member states cannot override these interests by “consenting” to
remove such limitations. Any other conclusion would make it possible for one state, in
collaboration with the Security Council, to remove that organ’s internal limitations of powers;
or, conversely, for the Security Council to evade, with the consent of one state, the limitations
on the exercise of its powers. This would clearly destroy the system of distribution of powers

within the United Nations.

28 prosecution Response, paras. 10-11.
 Reply, paras. 6-8.
* Article 24(1).
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20. In conclusion, the fact that Special Court Agreement is concluded with consent is not

relevant to the limitations of the power of the Security Council to delegate its responsibility

with regard to peace and security.

The ability of the Security Council to exercise its primary responsibility

21. The fourth issue on which on which the Defence and the Prosecutor appear to disagree is
whether the Security Council can still exercise its primary responsibility with regard to the
maintenance of peace and security in Sierra Leone. In this regard it is important to repeat that
the Prosecution agrees that the primary responsibility for the rnaintenance of that peace and
31

security rested and still rests with the Security Council;” the only disagreement appears to

concern the question whether the Council can still exercise that responsibility.

22. The Prosecution argues that the delegation or transfer of its responsibility does not denude
the Security Council of its right to exercise that power. However, the Prosecution does not
directly address the question of whether the Security Council could exercise its powers with
regard to the prosecution of suspects of international crimes if that were necessary for the
maintenance of peace and security. As already noted in the Reply,”* the Security Council
could, by violating the Agreement with Sierra Leone, re-assume its powers and change the
Statute or terminate the operation of the Special Court. It is in this respect that there is a
fundamental difference between the ICTR and the ICTY on the one hand, and the Special
Court on the other. Unilateral termination or amendment of the Special Court Agreement
would violate Article 23 of the Agreement and would violate the principle of good faith that is

also binding upon the United Nations.”

23. Finally, in this context reference should be made to the Prosecution’s argument that it
follows from the term “primary responsibility” in Article 24(1) that the transfer by the
Security Council of its responsibility to maintain peace and security does not “denude the

Security Council of its right to exercise that power or to control and/or supervise the exercise

*! Prosecution Response, para. 16.

32 Reply, paras. 9-10; Preliminary Motion, para. 10.

3 Henry G. Schermers and Niels M. Blokker, /nternational Institutional Law, 3" rev. ed., 1995, p. 984; Conforti,
pp. 289-290.
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of that power”.** That conclusion, however, cannot be supported by Article 24(1). The legal
implications of the term “primary responsibility” are limited to the determination of the
relationship between the Security Council and the General Assembly.* There is no reason to
object to the statement that the creation by the Security Council of other organs or
responsibilities in this field is consistent with the primary responsibility of the Security
Council.*® However, the legal effects of the clause “primary responsibility” would be unduly
broadened if one were to conclude on that basis that the Security Council did not need to

remain in a position to exercise its primary responsibility.

Conclusion

24. On the basis of the above the Defence maintains that the Special Court Agreement is

invalid and that the Special Court therefore lacks jurisdiction over the Defendant.

COUNSEL FOR THE ACCUSED

Mr. Michiel Pestman
Prof. André Nollkaemper
Dr. Liesbeth Zegveld

34 prosecution Response, para. 14.
35 Simma, pp. 446-447.
% Prosecution Response, para. 15.
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The General Legal Framework
Governing the Process of a Delegation
by the UN Security Council of its
Chapter VII Powers

e
i
-

With the ercation of the UN in 1943 it was envisaged that the UN Securnity
Council would play # central role in the maintenance or restoration of
international peace and security. To this end, UN Member States agreed in
Article 24 of the Charter to confer on the Council primary responsibility for
the maintenance of international peace and secority. The specific powaers
which the Charter gives the Council to achieve this objective are containod
in Chapter VIL® Chapter VIT gives the Council certain nrerogatives:’ the
sole authority to determine when a threat to, or breach of. the peace has
peeurred: the autherity to order provisional measures; and the authority o
order enforcement measures 1o be taken against State.” that is 1o Imposs
. economic and military sanctions against a State or entities within a State.” It

: * G further on Asticle 24 the Tollowmg commentarivs on the Charters La Charte des
. Nadons Unies, (Cot, 1P, and Pellet, Ao eds.} (19911, p. $7; and The Charter uf thee Ulnseend
o Natiens: A Copmeitary (Simma, B.. ed.y (1994, p. 0.
. P Article 24{2) of the UN Chartor,
} The enforcement powers of the Couneil are based on broad diseretionary fndings. la facl
4t the San Prangisco Conference it way deliberately left 1o the Secuntly Counci! to decide on s
ptse-by-case hisis when 10 use its enforcement powaTs see Do, 851, TILH46, 12 LINCIC Does.
842, SUS {19455,
UThis exclusive authority Is comained i Artiche a of the Charter. The fravait
prepararoires of Article 39 vafidates (s inferpretation: see the statement by the rapporteur of

i

Comimittee W13 that dealt with Asticle 39, Undted Nations Conference on Inemaiional Orpont
o manion, 12 {1943}, p. 505, See also Judge Wearamsniry in his opinios {dissenting on other
2 puinis) in the Lockerbie Case, Provisional Measures Phase, 10T Repores (19923 p. 66 at p. 174
| Cot and Pellet, supra tote 1, p. 645; and Simma, suprg note 1, p. B8,
. * This authosity is contatned in Article 40 of the Charter, With respeet 1o Artiche 40 see the
L fuliowing: Cot and Pellet, xupra nofe 3o e and Simas, supra pote 1, g BE7
% Pl word endorcement as wsed here Tias a meaning different from the way 0 wiich i s
ofter used in domestic legal systems: i does not necessarily mean action designed Lo casure
complisce with Jaw. See also Cassess, Ao, Irieenatona Law in a Divided World (1993)
z 215,

" The suthority [0 Npose €OOROGMIIC SANCLONS i contained in Article 41, and for military
- anetions is contuined in Article 42. See further on Article 41 the Tollowing: Cot and Pellet,
o supra note L, p. 691 Simma, supra pole I, p. 621; and Reisman, M., and Sevick, 1., “The
Applicability of Infernational Law Standards 1o United Natons Foonomic Sanctions Pri-
prammes’, European Jowenad of Dttessutiondd Law, 9 {V9R), . B6. See further on Article 42 the
fallowing: Cot and Pellet, supra note 1, p. 10%; and Simma, supre vote L p, 628, On the taking
 of enforcement scton against entities within a State, sec infra netes 3-8 and corresponding
Lo tent i Chapter 5,
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Cieneral Lepal Framework 14

Chapter V11 powers to LN Member States and regional arrangements s,
however, different. The general competence to delegate dovs not extend 1o
these entities since they are. clearly, entities external 1o the Organwation.
This approach is buttressed when it is realized tha all UN organs are under
a legal obligation to act in the interests of the Organization,” but that
entitics external o the Organization are not under such an ohligation.”
Accordingly, a specific competence must be found i either expross or
implied terms for the Council to be able to delegate its Chapter VI powers
1 such entities. This does not mean, however, that such specilic competen:
cies do nol exist io the case of LN Member States and regional arrange-
ments: the basis for such competencies are in fact the subject of discussion
i Uhapters 4 and 6.

Althowgh the competence of the Security Council o delegate its Chapter
VII powers i an entity is thus dependent on the nature of the particula
patity to which powers are being delegated, there is an important comman
issue. The issue of limitations. The Hmitations which exist on the general
rompetence of the Council to delegate its Chapter VH powers, which are
explained below, also apply. mutatis mutaicdis, to the exercize by the Coune
¢l of a specific competence to delegate these powers to an entity external 1w
the Organization since they represent fundamental limitations on the
competence of the Council o delegate it Chapter VIT powers. There arc.
however, additional timitations that pertain 1o the exercize of delegated
Chapter VII powers which depend on the nature of the particular delegate.
Since these can only be determined by consideration of the particular entity
which is exercizing the delegated powers. these ure examined in the context
of the delegation of powers 1o the UN Seeretary-General, subsidiary
argans, Momber States, and regional arrangements. in the Chapters which
follow,

The nature of the relationship between the general and specific compe-
fencies and their respective limitations is such that if there is a conflict
between the specific competence and the general competence then the
specific competence previils: cxpressio unius est exclusio alterins. Putdiltfer-
ently, the general competence of the € ounctt to delegate s powers cannot
be used tw delegale a power in a situation which is prohibited by the
limitations on the Council’s specific competence,

® See. for cxample. s e cose of the 1N Seoretary-Gienarsd frefra noge 28 ia Chapler 2 and
psnding fext.

* Fhis jx distinet from the more general obligation of Membuer States wader Acticle 2053
of the Uharter to give the United Nations every assistance oany soton i takes i
ascordanee wath the present Charter, and [that all sdomrbers] shall refeain Troen goving
assistanee To any State againgt which she United Nations s taking preve ative or enforcemenl
avtinn
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Legal Framework: Delegation o LN Memdber States L53

in effect a kind of ad hoe Article 43-type agreement, 1f such un agrecment
is concluded it should include an express provision that will ensure the
Member States concerned will continue to act until the Council’s objective
is achieved. By conclusion of this agreement, the legal obligation on States
not to withdraw their troops from a UN authorized foree until the achieve-
ment of the Council’s stated objectives would be reinforced. This s an
important safeguard which the Council may wish to use to guarantee not
only the efficacy of collective action 1o yestore or maintain international
peace and security, but also ity credibility,

To summarize this section, the Security Council has he competence
delegate its Chapter VII powers to UN Member States and can do so either
by means of a decision or recommendation, In either case there is no
obligation on States to take up this delegation of powers. This does not,
however, preclude States from exercizing these powers where there 15 5
conflict with their other treaty obligations, nor does it mean that Slates can
withdraw their troops from a force carrying out enforcement action without
Council authorization,

With an increase in the practice of the Council delegating its Chapter Vit
powers to Member States, it 15 envisaged that {future challenges to the
Jegality of such delegations will shift from the issue of the competence of the
Council to do so to the non-observance by the Council of the limitations on
this competence.

(L LIMITATIONS ON THE COMPETENCE OF THE COUNCIL
TO DELEGATE CHAPTER VII POWERS TO MEMBER STATES

There are inherent dangers in the practice of the Council delegating Chap-
ter VI powers to Member States.” The main danger is that those Member
States will exercize the delegated powers to achieve thelr own seli-interest
and not that of the UN* As Abi-Saab has noted, in the case of an authori-
zation given 1o a group of States to undertake enforcement action, the risk

# Phese lave been alluded to by the Seeretary-General in Uhe Supphiment i An Agenda fror
Peare: “The expericoce of the last fow veurs s derponstrated bota the value that can be
patned and the difficulties that can arise when the Securily Coupcil entrusts enforcoment tasks
tos groups of Merober States. On the positive side, this arrangement p ovides the {rganization
with ar enfdrcement capacity it woukl not otherwise have and i greatly preferable to the
nitsteral use of force by Member States without reference 1o the Uinited Natdons, O the
mther band, the arrangement can have a negative impact on the Organization's stature and
credibility. There is also the danger thal the Sgstes concerned sy clpim mbernationsd legiti
macy and approval for forceful sutions that were not in fact envisaped by the Security Council
whes it pave its authorbution W0 them. {Boutros-Ghali, B.. Supplonent o An Agenda Sor
Peage {1995), para. 80,3

H A problem related tou delegation of Chapier VI powars sy he that private actors will
also be able to exert a disproportivmate influence on the way i wiich this power is beang
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s the sxpectation that Uthe mandatory Slates wonld fodlow
the normal comrse andicated by the Charter, namely, canelede
Trusteeship Agreements” "

It s an acknowiedged Fule ol ,xg wetation that treaty clauses
st o only be considered as a wh . but must also be intes-
oreted w0 as 1o wvoid as mch as pe Mei depriving one of them
of practical elleet for the benefit of others, This rule is particudarly
apphicable to the interpretation of a et of o trealy of @ oone
ctitutioual character hie the United Nations Charter, above il
whe, us in this case, s provisions create a we N-detined inter-
gational régime, and for thal reason may b comsidered as come
plementary 1o one ancther,

T eannet readily believe that the authors of the Charter wonld

, have wared the mandatory Powers. by means of an express

and particularly  emphatic provision, that the segutiation and

eemelnson of Trusteeship Agrecments contld ang, by reason of

the stafus quo temporarily uux;‘n“ A under Arvticle B0, para

grapht 1. “give gronnds for delay or postpe wrpent” 1F the seope

of this provision  ameounted ':sl‘i’i’i]k}j.’ i the r'n]mxam; of an

wetation or, ab the mest, of  wizh or an advice, The fenns
of articte ®o, paragraph 2, doooot favonr this interpretation.

The negative character of the phrase 15 ot an argument in

fvour of the ahsenee of an obligation. The warsing given to

the mandatory Powers that the slatus gio referred to in the

nreceding paragraph gives noe calid ground Tor delaying or past-

;‘;«‘}mn;; the ‘wr»wrm nts which, as will be shown later, are the

mpatrument  Dor the appheation of the Txmiw 1 Bystenn, s

rlmzh in my opinion, ndirection 1o those i

£

; e ready,
ab the earliost n]}lnmmllt\’ to negitiale with a view ln conchuling
sieh agreements. What  Article Bo, paragraph 2, eppded 10
prevent was that a mandatory Power, while m\a%km o e
eme hand the disuppearance of the Le ,.‘-_g‘,uo;» of Nations, should
refuse on the other hand o recognize the United Nations or to
comsider suhmitting ikseif to the Garay :-';ﬂmv centemplated
the Charter, namely, the Trusteeship Svstem. Whal this same
prevision intended 1 enact was that the nmxnlkuuw Power should
take appropriate measures for the aegotiation of a Trusteeship
Agreement.
If, as has already been said, we must endeavour to reconcile
‘ the texts rather than to sl Hi% m in epposition Lo ane anathoer,
and attempt to give cach one s due by preserys ing its praclical
within the aystem as a nlmm, we are led to the following
comelusions,
The wonling of Articles 75, 77 and g s prrmissive in the
sopse thar th’ Macing under Trusteeship is contmgent upor the
conelusion of m%m quent agreements, she mandatory Power heing

e

free to accrpl oy to reject the terms of o proposed agreement,
]
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Chaprers VI and V1, and especially the latter, may be considered
corngrlete W zi at it would be difficult to imagine any effeciive wmtervention by
the Security Council Tor the maintenance of the peace that did not come
within the provisions of one ar the other Chapter (with the uxﬁ“é‘{mu;; o
angements contemplated
Chaprer NIE see, respechived
1 othis sinee Arnicle f’_»i;

L
spn

spectiic iplorvenbons coneer i
ster VT and the trusteeship syswem under
Ji4 and ﬁ%%”ﬁé""?i‘ »33 The Charter appears o conti
it il tz ¢ Council as the vrgan primarntly responsible for col
Vi .“:CCLH"Q}‘Q ;:ac'du that “the speciic rzu PWCTS BT uuui to the Secunity

ning regonal arg
{

vl are id down m Chaplers ‘*«“E‘ WL VI and X
annot therelore agroe with the ximx that Article 24, i entrusting
responsibality for mainienance of

s
%1

we Ueained g peneral way with pr
the peace, would give o all other rmzdum nowers on this metter. Dunng the
e

Cold War, this apparently progressive view was used (o provide o legal bass

for those Councll rosolntions characterised by compronise, basio disagree-
ment among the merbers of the organ, and neer tolal meapacity o deal

v with the substantive fssues of a dangerous situation. Article 24000

eftective
ather words, was inveked for resolunons which cleary betraved s spintin as

as they bevolved the crcurmvention of e Lounci s responsiiin

il

rather than the vamest andenaking

Phes can abso be said with regard 1o e advsory oplaten of Juse 20 3971 of the
Tmternatomal Court of Justve, which applied the theory of residual posvers mder Articke 24
of AL Reporrs, 1971, p. 31, vo. 1) o Councd reselution oo 276 of Jaouary 30, 1970
an the Nanmsibia guestion, Thes resolubion had been e o declarmy Somth Atricas
‘mw s in Naebia feday ndepenidenty s Chwabid” and B had been adopted st

eripining thet L owas impossible for the Cramal 1o provesd agaimst South Alnice waith
pinber Siates and orvslved peonies

JEEN

plivorive and deoisive sanoniens. s de mgoray of e m

wosdiad o

The debate over the residual powers of the Counct] has again become
animated as a result of the activisi of the Council afler the end of the Cold
War, in relation to several resolutions adopted expressly or unpheitly ander

Chapter VI but where there was doubt as to which speaiic provision ol this
= t

chapter would appiv, These were the resolutions which established organs of'a

y n%umig n;ycm‘s nanure, and, spes ihws? v, part Foof res. no. 657 o

Judivia
]

*

:
April 201991, which created a Commmssion enfrusted with the task of

dwndmg on the compensation gmu by Jrag for s aggression agunst Kuwai
fsee po 179 and of res, noo K27 of May 25, 1993, which estabhished an
islependent Tribunal for 1§u: ilnf!."s{”kixﬁ o of orimes  against humanity
{;'szn’ticaﬂaz'!y war crimes) committed by individuals m the former Yugoslais

afler Jamuary 10 1992 (see po 190, A similar Tribuned bas heen alse

:

o

bt

oo o

=

-

ol



226 PHE LA AND FRACTR R DF THE URTED Na TN 27 2 Tion
Westport, 1993 Muowriny, Th Role of the UN Secrerary: Generad since the End of the Cold
War, in The Indion Joarmd of International Law, 19495, p, 18] fF; Newsan, The N
Secretary-General from the Cold War to the New Era: A Glokal Peace and Security
Manchae 7. New York, 998 Bourros -Guazl, Davanguished, Lopdon-Mew York, 1999,

24 Delegated functions and executive functions.

The most important power of the Secretary-Greneral in the area of

maintenance of the peace (as in every other field of UN activity) 1s drawn
from Article 98, under which the Secretary performs the functions that arc
“entrusted” to him by the General Assembly or the Security Council. The
delegation of powers so provided by Article 9% is not subjected to any special
conglition or even to the setting of

of any guidelines. An objective bmit,
however, may be implied in the UN system, especially in the provisions
which attach the responsibility for maintenance of the peace to the Security
Council and, secondarily. to the General Assembly. These provisions make it
unthinkable that there could be any transfer of functions that does not pertain
10 specific wsues. 1t s also obvious that the only functions that can be trans-
ferred are the ones held by the delegating organ.

As oceurs in any case ol delegation, the Sceretary enjoys wide auton-
omy in carrying oul the functions entrusted to hir. In the exercise of such
autonomy the personality of the holder of the office plays a decsive role.
Autonomy must, however, be exercised in compliance with limits and
instructions tmposed by the delegating organ as well as with the observance
of the Charter provisions, However, it includes the decision-making power
and also the implicd powers thal are necessary for falfillment of the task.

Muany examples of delegation can he seen i practice. There are
various resoiutions mowhich the Secretary was entrusted with powers
pertaining to the Security Council or the General Assembly, particularly
powers of investigation, of mediation and, more in general, of conciliation.

However, the most striking cases concern operations for the maintenance of

the peace, especially the establishment, as requested by the Seeurity Couneil,
of military furces entrusted with peacckeeping fanctions (see p. 197 £
These cases are 10 be noted precisely because of the Secrctary-General's
coming within the tasks entrusted o

exercise of a sertes of powers expressiy
him. Fxamples can be seen in the conclusion of agreements with States on

whose territories the Porces have been operating and with the States that have

contributed to their establishment, the decision converning the specific use of

such Forces. the issuance of all the rules governing the service relationship
hetween the solders and vhe Secretary. and 50 on,

3097
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The delegation may alwavs be revoked by the delegating organ.
However, what will happen if the organ in question, after having transferred
certain powers and issued certain directions on a specific question, no longer
is able to take decisions on subsequent developments in the matter? Must the
Secretary-General in this case continue in the exercise of the delegated
functions, or will the delegation terminate because of the change o
pircumstances? A question of this kind arose daring the Congo setion wher
between August 1960 and February 1961, the chaos existing within the
Congo made the carrying out of the task (which had no time limity entrusted
to the Eaecremry by Security Council res. no. 143 of July 14, 1960 very
problematic. The task was to assist the Congolese Government n
maintaining order (see p. 198). Dag Hammarskjold, w ho was Secretary at the
time (and who lost his lite serving the Unied Nations), on one hand had re-
quested, 1o no avail, instructions from the Security C ouncil and the General
Assembly {both were paralyzed by conflicts between their members), and on
the other was harshly criticized by the Soviet Union and the other Sociahst
countries (who reached the point of asking for his resignation) for his
initiatives, Hantmarskjold's view that the Secretary had the duty to contimue
an aperation he had undertaken, even at the cost of making independent
decisions, should be shared in this particular case. Perhaps it 1s correct to say

that a delegation ceases only when there has been such @ radical change of

circumstances as to make any decision impossible in the light of what were
the instructions. And this cannot be said about the Congo.

Cf.. for the critictsm and the defence in the Security Council of the Secretary-
General's actions: SCOR. 15th vear, B88-#80th meets. . $01st910cth meets.. and 16th
year, Y2893 00 s,

The purely administrative functions of the Secreta ry-Gieneral must be
kept distinet from the delegated functions, although this distinction is more
quantitative than qualitative and has had no important repercussions, The

exeeutive functions (Article 97 “The Secretary-General .. shall be the chief

administrative officer of the Organization™) include any kind o f activity
necessary to give effect to the decisions of the General "nwmblv or of the
Security Council which does not mvolve, or which involves 10 & very linted
extent, the exercise of decision-making power by the Secretary. An L\;i!ﬂpi
which is typical and which often occurs is given by reso.utions which, after
having recommended certain conduct to the States, request he Secretary-
General to make inquirtes and to keep the organ mforn sed as 1o whether the
recomumendation has been carred out.
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Article 24

the rapid increase in membership made the gaining of majorities in the GA more difficult to calculate for the
Great Powers, the original distribution of powers within the Organization resurfaced. Member States in gen-
eral, not only the Great Powers, again had recourse to the 5C as the organ vested with the primary responsi-
bility for the maintenance of peace and security. The increasing number of sessions held by the 5C since the
beginning of the 1960s is only one example of this development.' Whether this means, however, that a sta-
bilization of the distribution of roles between the SC and the GA as envisaged by the Charter (and thereby of
the normative content of Art. 24) has been brought about, in view of the dynamics of the development of the
Organization as a whole, is still an open question in principle; however, the greatly increased activities of the
5C in the last decade seem to point in that direction. At any rate, the importance af Art. 24 can only be prop-
erly understood against the background of these dynamics and their determinant historical, political, and
legal factors—{actors that also have to be recognized in the interpretation of Art. 24.

B. Interpretation

The rules laid down in Art. 24 carry different legal and political weights. Paragraphs (17 and (2). on the one
hand, contain the fundamental provisions with regard to the powers of the 5C and the regulation of the posi-
tion of this organ within the overall structure of the Organization and vis-a-vis the member 5tates, respec-
tively. Paragraph (3}, on the other hand, only provides for the duty of the SC to report to the GA. As the
authors of the Charter felt that the League of Nations system had suffered from the lack of a clear delimita-
tion of the powers of the main political organs, it is consistent with their concept of providing for such a clear
distribution and delimitation of powers between the executive organ and the Plenary organs with all mem-
bers represented, since para. {1} of Art. 24 places the ‘primary responsibility” for the ‘maintenance of inter-
national peace and security' on the SC. With this phrasing of Art. 24(1), the intentions of the authors of the
Charter are expressly emphasized. Charging the SC with the primary responsibility for the maintenance of
peace is intended 'to ensure prompt and effective action by the United Nations’. Accordingly, the ‘specific
powers granted to the Security Council for the discharge’ of its duties in Chapters VI, VIL VI, and XII are
referred (o in para. (2} second sentence, At the same time, however, para. (2) first sentence, makes it clear
that in discharging its duties, the SC shall act in ‘accordance with the Purposes and Frinciples of the United
Nations. This is an indication that although the ‘political approach’'! is intended to take priority in the
actions of the Organization, at least the limits of the law of the Charter have to be observed.'* Finally, Art.
24{1) states that the members are in agreement that the SC, in carrying out its duties, acts on their behaif.

Upon closer inspection, the seemingly clear provisions of Art. 24 with regard to the powers of the 5C and
its guiding principles pose considerable problems of interpretation,'* waich have also had their bearing
upon UN practice at various times. For example, the meaning of the term ‘primary responsibility’, which is
conferred by the members upon the SC for the maintenance of international peace and security. is a prob-
lematic one. The term 'primary responsibility’ could indicate that, in principle, the organs charged with the
peace-keeping function of the vrganization of the UN as a whole, i.e. the SC and the GA. would act in paral-
lel and concurrently,!'* but that in discharging its peace-keeping function in a given situation the 5C would
only be granted priority over the GA with regard to the time of taking the first step and/or in political terms.
Such an interpretation of the wording of the Article could be seen as gaining support in particular from the
English text of the Charter, which uses the term ‘primary’ responsibility, a word that indicates priority in
time.?5 [n support of this interpretation, reference could also be made to Art. 12(1), according to which the

10 See Goodrich, p. 41; Schaefer, supra, fn. 3, pp. 333, 336

11 See Delbritck, pp. 74 et seq. with further refs.

12 In this regard it is interesting to note that in their deciaration of January 31, 1952 (UN Doc.$/PV.3046] the heads of State of the mem-
bers of the UN Security Council expressed their commitment to ‘interpational law and the United Nations Charter’

13 Sex Kelsen, pp. 280 and passin.

14 CP/Degni-Segui (2nd edn.). p. 448,

5§ ‘u:e The Shorter Oxford English Dictionary (3rd edn., 1972), entry ‘primary’ p. 1582. One could also point to the fact that in ArL 24(14,
unlike in Art. 10363, the less ambiguous term paramonnt’ was not used,

DELBROCK 445
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Article 24

GA is prohibited from making a recommendation with regard to a dispute or situation as long as the 5C, for
its part, is discharging the functions conferred upon it by the Charter. The term ‘primary responsibility’ may,
however, be conceived of in a qualitative sense, Le. that the most impartant powers in the field of the main-
tenance of peace are placed exclusively on the SC. In the qualitative sense then, the majority of the rights and
powers to act which are at the disposal of the Organization would lie with the SC. In support of this inter.
pretation regarding the meaning of ‘primary responsibility’, one could point to the French text of the Charrer
which speaks of the ‘responsabilité principale’-a phrase which appears to imply a lesser sense of priority of
the SC with regard to time and procedure than the English choice of wording, An interpretation of Art, 24
which gives the SC a qualitative priority over the GA could also be held to be corroborated by Art. 11(2),
according to which the GA has to refer a question under discussion to the SC'if action is necessary’.

Another question closely related to the foregoing problem of interpretation with Art. 24 is whether accords
ing to the wording of para. 1 and para. 2 second sentence, the SC is only granted those powers for the dis-
charge of its functions which are specifically named in Chapters V1, V11, VI11, and X11, or whether it has further.
competences not expressly mentioned in the Charter but necessary for the proper discharge of its func-
tions. ' The wording of para. 2 taken alone could speak in favour of a narrow interpretation, i.e. an interpre-
tation limiting the SC to the powers enuwmerated in sentence 2 of para. 2. This sentence would then simply
detail the powers of the SC which are accorded to it for the discharge of its functions ‘in accordance with the
Purposes and Principles of the United Nations'. Particularly with a view to the ‘primary responsibility” of the
SC for the maintenance of peace—understood in a qualitative sense—one could, however, also conclude
that the SC has ‘general’ powers beyond those named in para. 2 second sentence, since these are referred to
as ‘specific’ powers,

Furthermore, it is by no means clear what the normative content of the provision of Art. 24 is according to
which the $C in its peace-keeping function acts on behaif of the member States, since the 5C takes actionon
the basis of the powers conferred upon it as an organ of the UN, and not on the basis of an individual man-
date from the members.

The foregoing remarks outlining the problems one encounters in applying a purely literal interpretation
make it quite clear that by a lteral interpretation of the Charter alone, unambiguous findings as (o the nor-
mative and political meaning of Art. 24 cannot be arrived at.'” Rather, as has been mentioned before (supra,
MN 23, the systematic, teleological, and historical context has to be brought into the interpretation of Are, 24,
On the basis of this approach, the following interpretation may be offered as correct. ;

In Art. 24, the use of the term ‘primary responsibility’ to characterize the powers conferred upon the 5Cis -
a substantive and qualitative determination of the role which the SC is to play in the realm of the mainte-
nance of peace as a whole. The SC enjoys priority over the GA, and not merely in terms of time and proce-
dure. Those provisions of the Charter which secure the 8C's priority of action in a temporal sense, such as
Art. 12(1). only serve the purpose of safeguarding the substantive pricrity of the 5C over the GA, Le. the pri-
mary responsibility of the SC, also with regard to procedure. Therefore, ‘primary responsibiiity” in the field
of the maintenance of peace means that the SC has stronger powers than other organs, namely the GA, even
though the latter may also concern itself with such questions as the maintenance of international peace and
security, under Art. 10, Such powers, which give a distinct meaning to the term ‘primary responsibility’, and
which go beyond those of the GA, are, for instance, the right of the SC-—when dealing with disputes—to take
decisions which are binding upon the member States (Art. 25), and particularly the exclusive right of the 5G

16 The conflict hetween these two Rundamengally different interpretations came to the fore, for examiple, o the discossions of the SCon
the Trieste Statute, see UN Dne. ST/PSCAL] (1946-51), pp. 482 ef seq.; and recently in the context of the establishment of the Imermationst
Crrinal Tribunals for the former Yugoslavia and Rwanda, see Sarvoshi, D, "The Legal Framewirk Governing United Nitions Subsidiary
Organs, BYIL 67 (1996), pp. 422 ef seyy.; fd., "The Powers of the United Nations International Criminal Tribunals', in Max Planck UNYBZ
(1998, pp. 143 ef seq {6, 75 see also Legal Conseguences for States of the Continued Presence of South Africa in Namibin [South West Africa)
noduwithstanding Security Resolution 276 (19704, Advisory Opinion, IC] Reports (1971), p. 16,

17 See Kelsen, p. 282 {in the context of the interpretation of Art. 24) and p. 970 {in the context of the interpretation of Ants. 10 and 11). Fot
# discussion of whether a literal, restrictive interpretation of Art. 24 is appropriate in a historical and doctrinal perspective see #lsg
CPDegni-Segui (Znd odn.), pp. 458 er seq. :
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1o order binding sanctions against a State'® which is guilty of an act of aggression or of a threat to the peace
within the meaning of Art. 39. In other words, placing the primary responsibility for the maintenance of
peace and security on the SC means that the SC and the GA have a parallel or concurrent competence with
regard to dealing with questions of the maintenance of peace,'* but that the SC possesses exclusive compe-
tence with regard to taking effective and binding action, especially enforce ment measures. In this way, the
$C is clearly designated as the politically more important organ which, according to the intentions of the
authors of the Charter, is supposed to take the necessary prompt and effective measures for the mainte-
nance of peace, and which possesses the corresponding powers to do so. Such an interpretation of Art. 24(1)
is definitely compatible with the term ‘primary responsibility’, because the word ‘primary’ may not only refer
to priority in time but may also indicate a substantive priority, i.e. in this case a main responsibilitv.2” At the
same time, this interpretation of the term ‘primary responsibility’ does not exclude the possibility that the
(A, while recognizing the primary responsibility of the SC, may become active in the field of the mainte-
nance of peace under the general and specific powers conferred upon it, as the GA did in fact rule when it
adopted the Uniting for Peace Resolution,

As the organ charged with the primary responsibility for the maintenance of peace, the SC does not enjoy
priority of any kind over the ICJ.*' Such priority could be conceivable considering the fact that, according to
the will of the authors of the Charter, the UN was perceived as a predominantly political Organization. The
alleged legalism of the League of Nations was clearly to be rejected, and a political instrument for the preser-
vation of peace—though one within the bounds of international law#?—was to be created. lts foundation
was to rest on the potential political power of the Great Powers, 2% which is reflected in the structure of the 5C
where the Great Powers enjoy a privileged position. Following this concept, the very fact that the primary
responsibility for the maintenance of peace is placed in the SC could be interpreted in such a way as to pre-
clude the IC] from dealing with a case of which the SC is already seized. Such priority and exclusiveness
regarding the competence of the SC vis-a-vis the ICJ, however, can neither be deduced from the notion of
the primary responsibility of the SC for the maintenance of peace, nor find support in any other Charter pro-
visions or any general principles of law. Although binding decisions which are of a judicial nature could be
taken in the course of dealing with a case before the SC as, for instance, the adjudication of a contested ter-
ritory to one of the disputing parties, the decision-making procedure of the SC is fundamentally different
from that of the ICI. The ICJ has to decide exclusively on the basis of international law (Art. 38 of the [C]
Statute), whereas the SC has to decide primarily according to political eriteria. Considering this basic differ-
ence between the procedures of the SC and the IC], no objection of /is penclens or res judicata may be raised
against the 1C] acting simultaneously {or prior to or after the 5C} in a case pending before the SC.24 [t is in
accordance with this finding, which is deduced from the nature of the procedures before the SC and the IC)
as well as From general principles of law, that neither the UN Charter nor the 1C) Statute provide for any such
. restrictions on the freedom of the 1C] to act. On the contrary, the fact that according to Art. 94(2) of the UN
Charter the SC is called upon to enforce a judgment of the IC] if necessary may be seen as supporting the
view that the procedures of the two organs have to be recognized as being independent of one another.
Article 94(2) does not contain any restrictions whatsoever with regard to the way in which the judgment of
the ICJ to be enforced by the SC has come about, whether or not in a case which has already been dealt with
by the SC, or whether or not it is in accordance with previous decisions of the 5C.2% Of course, from the point

18 Kelsen, p. 283; Goodrich, pp. 20 ef seq,

19 Kelsen, p. 283; CP/Degni-Segui {Znd edn.}, pp. 448 ef seq.

20 The Shorter Oxford English Dictionary, supra, fu. 15, p. 1582,

21 Klein, pp. 474 etseq.; Escher, R., Friedliche Erledigung von Streitigkeiten nach dem System cler Vereinten Nationer (1985), pp. 10 £/ seq,

22 Higging, AfIL, pp. 1, B; Escher, supra, fri. 21, pp. 103 et seq.; Goodrich, pp. 49 et seq.; Klein, 11, 476.

Z3 In more detaf] see Delbriick, pp. 77 of seq. with further refs.

Z4 Kein, pp. 474 et soq.; In Hine with Kleln, see Bscher, supra, fn. 21, pp. 106, 109, both with further refs.; also United States Diplomatic
and Consular Steff in Tehen, ludgment, IC] Reports (1980, pp. 3,19, 22,

25 See Kleiny, pp. 489 of seq.
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of view thai they have to pay due respect o each other, the 5C and the IC] have to take each ather’s decision
into consideration.™® ~
The enumeration of the specific powers under Chapters VI, VIL VII, and X1l which are granted to the §
Art. 24(2) second sentence for the discharge of its duties?” is not to be taken as a final listing of the powe
conferred upon the SC. First of all, the view that the enumeration of the powers of the 5C in Art. 24{2) g
ond sentence is final is not supported by the phrasing of this clause. The granting of “specific’ powers lo
cally presupposes that the organ holding such ‘specific powers' also has ‘general' powers as well
Furthermore, an examination of the UN Charter shows that the listing of powers in Art. 24(2) second: g
tence cannot be meant to be a final one because the competences of the SC which are related to the main:
tenance of peace are also described in other Chapters than those named in Art. 24. For example, there
Chapter IV [Are 12{1], requesting the GA to make a recommendation in a dispute with which the 5C g
invalved), Chapter V (Art. 26, a mandate for the elaboration of a system of arms control), and Chapter XIv
AT 94{2), concerning the enforcement of judgments of the IC]). Finally, a restrictive interpretation of Ast.

as a mere concretization of the powers which are granted exclusively to the SC for the discharge of its pzi;
mary respaonsibility for the maintenance of peace—is not compatible with the fact that the SC is charged
with such primary responsibility.#® For, if the SC, as the primarily responsible political organ, isto live up to
its mandate 1o take prompt and effective measures for the maintenance of peace, it must be accorded the
widest possible discretion as to the kind of measures to be taken. A restriction of the powers of the SC based
on Art. 24{2) second sentence, which in the eves of the authors of the Charter would appear ‘legalistic, would
run counter to the purpose of the UN Charter. Article 24(1) therefore serves as the basis for comprehensive
powers for the SC which goes bevond the enumeration in para. 2, and thereby fulfils the function of closing
any gaps in the provision of powers for the SC which might otherwise exist, considering the wide range of
tasks to be undertaken by the $C.2* However, given the fact that the range of powers of the 5C is open in prin-
ciple, the discretion of the SC in taking action is not completely unlimited. In discharging its functions, the
SC also has to stay within the liberally drawn limits set by the delimitation of the functions and purposes pro-
vided for in the UN Charter. As the Charter states, the SC ‘in discharging these duties shall act in 2ecordance
with the Purpeses and Principles of the United Nations' i.e. it may not act arbitrarily. In sununing up we have
to recognize that Art. 24(2) second sentence turns out to be legally rather meaningless-—as has been cor-
tectly observed by Kelsen®—since the conclusion that an organ may act only within the limits of the pow-
ers granted to the Organization for which it functions is self-evident. Additionally, the clause is meaningless
because the enumeration of the powers granted to the SC for the discharge of its functions is incomplete as
well as tegally superfluous because of its merely declaratury nature,

The legal purpose and meaning of the provision of Art. 24(1), according to which the 5S¢, in discharging its
functions for the maintenance of peace, acts on behalf of the member Srtates, is similarly problematic, This
provision has been interpreted as meaning that the competence of the SC in the realm of the maintenance
of peace rests on a delegation of powers by the members** In conferring power on the SC, each member

26 More extensively Kivin, pp. 4B1 et seg. with further refs.

27 The term ‘duties s an unfortunate choice; the subject of the provisions 15 the functons and powers granted to the 5C by the Chart
sinee by it very natuze. the Charter is an order of comperences. This is correctly indicated by Kelsen, po 154, even if one does not agree with
his view that the consequence accepted here uitimately results from the lack of power 1o sanction the ‘duties’ set sut by Arn Bb

28 Kelsen, p 384, with the proviso, however, thi the powers beyond Art. 24 could only be such as are granted by the Charter. A broa
wiew is taken by Dahav po 250 GHS, pp. 204 ef seq. See on this problem abso TP/ Segni-Degul (2nd ediv), pp. 458 o7 xory -

29 Hmener de Ardchaga, B, ‘United Nations Security Council, EPIL IV, pp. 1168 ef seqg; Dabun, p, 210; GHS, p, 204 CP/ Degni-Segu
edn b p 439 Dicke, D/ Rengeling, H-W., Die Sicherung des Weltfriedens durch die Vereinter: Nationen— Ein Uberiick tiber dip Befugreissen
setchiigsien Drgrre (1975), expressly quoting from Dehm, pp. 60 et seq., with further refs.: these authors emphasize at the same Gmethal
this broader interpretation & not withour Hmits; dissenting with reference to the broad interpretation, Kelsen, p. 284 critical alsp
CPiDegni-Segul (2nd edn), pp. 456 of seg.

30 Kelsen. pp. 230 of seq; Dahin, p. 2140

31 CP/Depni-Segui 2od ednl, pp 450 o seq.
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State has surrendered a part of its sovereignty to that organ.* A more detailed analysis of this provision does
not, however, support such an interpretation. It is true that in conferring upon the Organization a binding
decision making power and the right to take enforcement measures for the maintenance of peace, the
members of the UN have agreed to a restriction of their sovereignty. This becomes particularly clear if one
considers that such binding decisions could affect those member States which are neither members of the
$(: (and therefore did not participate in the decision) nor agreed to it. In spite of this, an interpretation of Art.
24(1) which is based on the premise of a delegation by the member States of the powers granted to the 5C
under this provision cannot be upheld. The SC is an organ of the UN and therefore derives its powers from
the UN Charter itself. As an organ of the UN, the SC acts on behalf of the Organization and not on hehalf of
the individua) member States. Accordingly, its actions and decisions are attributed to the UN Organization
as a whole and not to individual members such as, for instance, the members of the SC.** If one were to
speak of a delegation of sovereign rights by the member States, then it would only refer to the founding of
the Organization, i.e. the conclusion of the founding treaty and its acceptance and ratification by the mem-
bers.** Therefore, following Kelsen, the majority of writers deem Art. 24(1}, according to which the member
States ‘agree that in carrying out its duties under this responsibility, the Security Council acts on their behalf’,
to be legally erroneous and superfluous.

Article 24(3; obliges the SC to ‘submit annual and, when necessary, special reports to the General 12
Assembly’. This duty of the SC to report to the GA has been used to argue that the relationship between the
$C and the GA is one of subordination of the former to the latter.*® Such an interpretation of the duty of the
SC to report to the GA is supported by the drafting history of Art. 24(3), which was introduced into the
Charter in response to the wishes of the medium and small States, with a view to strengthening the position
of the GA vis-a-wis the SC.O¢

One may consider that, going beyond Art. 24(3), the GA has an all-embracing competence in 50 farasit 13
may. unlike the SC, concern itself with all matters falling within the general competence of the UN.
Furthermore, the GA also has the right to decide on the UN budget. Yet it cannot be maintained that the GA
is superior to the SC, or that the duty of the SC to report to the GA is merely a concretization of such superi-
ority. "’ Although the idea of conceiving the GA as superior to the SC ultimately rests on the analogy with the
relationship between the parliament and the executive in parliamentary democracies,” this analogy does
not hold in the case of the UN because the small executive organ, the SC, is not responsible to the Plenary
organ; such a relationship is an intrinsic element of the parliamentary system. Likewise, the Plenary organ
in the UN system, the GA, does not possess any right to sanction decisions or acts of the executive organ, Le.
the SC. The GA has not been granted the power to hold the SC responsible for failing to present a report
according to Art. 2413} or presenting a deficient report, or even for any actions by the 5C listed in a report.
The SC is not subordinate to the GA either with regard to the duty to repoit or in the sense that its ability to
function could be impaired by the GA if the latter did not fulfil its task of electing a non-permanent member
to the SC in time.®® BEven if one were to attribute some kind of politically guiding function to the GA, as some
authors do, this result would not support the view that the SC is in law (inter alia under Art. 24(3)) subordi-
nate to the GA.

32 CPDegni-Segui (2nd edn, po 4B with reference to Visally, M., Lrganisation neondiale (19721

34 Kelsen, p. 28¢; Datum, p. 7 and n. 5; Dicke/ Rengeling, supra, fn. 29, p. 57

34 Kelser, pp. 281 ef seg.. Dicke/Rengeling, supra. fn. 29, pp. 54, 57

35 See Dahm, p. 186, who does accept ‘a certain hierarchy of the organs’. but reaches the same conclusion as s drawn here, Le. that the
5C and GA do sl exist in a relation of superiarity of one over the other or subordination to one another (p. 1871

35 CPiCassan 12nd edn, (468 with further refs,

37 Dahmy, p. 187,
4B Fora discussion of tas problem see Seidl-Hohenvelders, L./ Loibl, G., Das Recht der Internationalen Crganisaeounen einschliefflich der
Supranationalen Gemetnschaften {Tth edn., 20007, MN 0817,

19 Suy, pp. 677, 683, who warns, howeves, that the ultimate test of this view has not heen underiaken, because al the beginning of 1980
the 8¢ proceeded w ke a vote after the 15th seat on the SC {after |55 ballots) was finally filled by the Ga.
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INTERNATIONAL COURT OF JUSTICE

YEAR 1996
1996
8 July
General List
No. 93

8 July 1996
LEGALITY OF THE USE BY A STATE OF NUCLEAR
WEAPONS IN ARMED CONFLICT

..)

25. The Court need hardly point out that international organizations are subjects of
international law which do not, unlike States, possess a general competence. International
organizations are governed by the "principle of speciality", that is to say, they are invested by
the States which create them with powers, the limits of which are a function of the common
interests whose promotion those States entrust to them. The Permanent Court of International
Justice referred to this basic principle in the following terms:

"As the European Commission is not a State, but an international institution
with a special purpose, it only has the functions bestowed upon it by the
Definitive Statute with a view to the fulfilment of that purpose, but it has
power to exercise those functions to their full extent, in so far as the Statute
does not impose restrictions on it." (Jurisdiction of the European Commission
of the Danube, Advisory Opinion, P.C.1.J., Series B, No. 14, p. 64.)

The powers conferred on international organizations are normally the subject of an express
statement in their constituent instruments. Nevertheless, the necessities of international life
may point to the need for organizations, in order to achieve their objectives, to possess
subsidiary powers which are not expressly provided for in the basic instruments which govern
their activities. It is generally accepted that international organizations can exercise such
powers, known as "implied" powers. As far as the United Nations is concerned, the Court has
expressed itself in the following terms in this respect:

"Under international law, the Organization must be deemed to have those
powers which, though not expressly provided in the Charter, are conferred
upon it by necessary implication as being essential to the performance of its
duties. This principle of law was applied by the Permanent Court of
International Justice to the International Labour Organization in its Advisory
Opinion No. 13 of July 23rd, 1926 (Series B, No. 13, p. 18), and must be
applied to the United Nations." (Reparation for Injuries Suffered in the Service
of the United Nations, Advisory Opinion, I.C.J. Reports 1949, pp. 182-183; cf.
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Effect of Awards of Compensation Made by the United Nations Administrative
Tribunal, 1.C.J. Reports 1954, p. 57.)

In the opinion of the Court, to ascribe to the WHO the competence to address the legality of
the use of nuclear weapons <« even in view of their health and environmental effects <« would be
tantamount to disregarding the principle of speciality; for such competence could not be
deemed a necessary implication of the Constitution of the Organization in the light of the
purposes assigned to it by its member States.
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INTERNATHONAL COURT OF JUSTIOE

YEAR 1934
January 14th, 1954

EFFECT OF AWARDS OF
COMPENSATION MADE BY THE UNITED
NATIONS ADMINISTRATIVE TRIBUNAIL

(REQUEST TOR ADVISORY OPINION)

OHIER

The President of the Tnternationad Court of Jastics,

having regard to Article 66, paragraph 2. of the Statute of the
. : B ? [eh
Comrt s

Whereas on December gth, 1953, the Gonersl Assembly of the
United Nations adopted a mesolntion requesting the Intersational
Conrt of Justice to give an advisory opinien on the following gurs
tions

o Having regard to the Statate of the United Nations Admn
strative Tribunal and to any other relevant stngments
aned 1o the relovant records, has the General Assembly the
tight on any grounds to refuss to give effect to an award of
compensation made by that Tribunal in favour of a siagd
mernber of the United Nations whose contract of service has
heen terminated without his assent ?

(23 1 the answer given by the Court to guestion {13 15 1 the
affirmative, what are the principal grounds upon which the
General Assemnbly could lawfully exercise such o right 77

Whereas certiliod true copies of the Pnglish and French tests of
the afvresuid resolution of the General Assembly were transmitiod
fo the Court by o letter of the Seeretary-General of the Umied
4

d
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It has also been contended that the implicd power of the General
Assembly to establish o tribunal cannot be carried so far as to
enable the tribunal to intervene in matters falling within the proy-

SR

ince of the Seervtary-General, The Court cannot accept this cone :
tendtyon, ;'

The General Assembly could at all times lmit or control the
powers of the Secretary-General in staff matters, by virrue of the i
provizsions of Article vor. Acting under powers conferred by the
Charter, the General Assembly authorized the intervention of the ‘

Tribunal to the extent that such intervention might result from the
exereise of jurisdiction conferred upon the Tribunal by its Statute,
Accordingly, when the Tribunal decides that particular action by
the Secretary-General mvolves a breach of the contract of service,
s 0 no sense intervening in a Charter pawer of the Secrefary-
Oeneral, because  the seeretary-General’s fegal powers in seadd
matters have already been limited in this respeet by the General
Assemldy,

&

A similar problem is involved in the cantention that the General
Assembly cannot anthorize and the Sceretary-General cannot enter
mto contracts of service which are not in eonformity with the
Charter. The Staft Regulations are made a part of the contraets of
service and Noo 112 reads as follows

“The Umted Nations Administrative Trivunal shall, nnder
conditions preseribed in its Statote, hear and pass judgment iipon
applications from stafi members alleging non-obsorvance of their
terms of appointmend, including all pertinent regutations and

rigles,

s contendert that the incoy poratios, i the contracts of service,
of the right to rely on the Statute of the Adiministeative Tribunal
wirtthl covdlict with {he perweers conderred on the General Assembly
arct o the Secrctary-General by the Charter. In view of the foreé-
gomg considerations, the Court cannot accept Lhis contention, There
caz be no doubt that, by virtue of the teems thus incarporated in the
contracts of serviee, and so long as the Statute of the Administrative
Iribunal in its present form is i force, the staff members are entitled
fo resort to the Tribunal and rely on s judgmenis,

+

In the third place, the view has heen put forwand that the
Administrative Tribunal ix a subsidiary, subordinate, or secondary
organ . and that, aceordingly, the Tribunal's judgments cannol
barud the General Assembly which established 1t :

ity




) AWARDS OF AUMPN, TRIBURAL [OPTNION OF T3 VII 54)

This view assumes that, in adopting the Statute of the Adminis-
trntive Tribunal, the General Assermbly was establishing an organ
which it deetned necessary for the performance of its own functions.
But the Court cannot accept this basic assumption. The Chaster
fows not confer judicial funetions on the General Assembly and
the relations between stadl and Organization come within the SO
of Chapter XV of the Charter, In the absence of the establishment
of an Admmastrative Tribunal, the funetion of resobving dispates
between staff and Organization could be discharged by the Secrotary
General by wvirtue of the provisions of Articles gy and 1oz Aceord-
mgly, in the three vears or more preceding the establishment of
the Administrative Tribunal, the Seeretary-General coped with this
problem by rueans of joint administrative machinery, leading to
ultimate decision by himself, By establishing the Adminisirative
Umbanal, the General Assemnblv was not delegating the petiormanes
obits own functions @ it was exercising a prwer which 1t had under
the Charter to regulate staff relations. In regard 1o the Secretariat,
the General Assembly is given by the Charter a power to make
regalations, bol ant o power to adjudicate npon, o otherwise deal
with, particular istances.

[t has been argued that an autherity exeocising a power o make
regulations is inherently incapable of creating a subordinate bady
competent Lo make decisions binding its creator, There can b ne
donbt that the Admunstrative Tribunal s sebordinte in the
sense that the Generad Assembly can abeolish the Tribunal b
repealing the Statute, that it can amend the Statute and prosoie
for review of the future decisions of the Trobunal and that it -
ametsd the Stalf Regulations and make new ones. There 15 1o b
ol power to deal effectively with any problem that may sris
fut the contention that the General Assembly is inherently fnca-
pable of creating s tribunal competent to make decisirns baneding
on itsell cannot be accepted, It cannor be justified by analogy to
national Laws, for i is common practice 1 national k weslatures

o create courts with the capacity to render decisions legaily
Em*’u’im;.: an the legislatures which brought them into being,

The question cannot be determined on the basis of the deseription
of the redationship between the Generad Assembly and the Tribunal,
that is. by considering whether the Tribunal i to be regarded as
a subsidiary, a subardinate, or a secondary organ, or on the hasis
of the fact that it was established by the General Ass snhiby. 14
depends on the mtention of the General Assernbly m establishing
the Tribunal, and on the nature of the functions conferred 1L
by oits Statute. An examination of the binguage of the Statute
of the Administrative Tribunal has shown that the General Assem-
By intended 1o establish a pedicaal bosly [ moreover, it had the
legal capurity nnder the Charter to do so,

—
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L La Charte des Nawions Undes

tion spécialisée. Placde sous "égide des Nations Unies, elle enfretient
avece FONU des relations trés étroites dans des conditions définies par un
accord approuvé par I'Assemblée générale fe 14 novembre 195777

Le hen est av contraire beaucoup moins net entre PONU et des
organes créés en vertu de traités conclus sous les auspices des Nations
Unies, tel le Conseil international du blé — accord international de 1949
sur le blé, renouveld —, le Conseil internavional du café — accord
international de 1962 sur le café, renouvelé. Ces organes entretiensnent
des relations suivies de consultations et de coopération avec les organes
appropriés des Nations Umies muis, prévus par accord intergouverne-
mental, ils ne présentent pas les caractéristiques des organes subsidiaires
au sens de Particle 7. paragraphe 2, de la Charte ™,

Les conditions de suppression d'un organc subsidiaire sont symétrique:
des conditions de création: fa suppression résulte d'une manifestation ¢
volonté de Vorgane principal créateur. De fait, aux Nations Unies, en
dehors des organes ayant un mandat fimité dans le temps, les suppres
sions formelles d'organes subsidiaires sont reativement rares. On ob-
serve des disparitions par désuétude ou par disparition de Pobjet, le
mandat ayant été€ rempli — notamment dans le cas d’organes créés par le
Conseil de Sécurité™

Fonctiony de lorgane subsidiaire

On est frappé par la généralité de la formule de I'article 7. paragraphe
21 les organes subsidiaires «qui se révéleratent nécessaires pourront étre
créés conformément i la présente Chartes. Cest avec une formule a peu
prés analogue que U'Assemblée générale (article 22), e Conseil de Séeu-
rité {article 293 et le Consei] dconomigue et socie! {article 68) sont invitds a
creer les organes subsidiaires qu'ils jugeront nécessaires: un champ trés
lurge d'appréciation est laissé aux organes principaux dans les limites de
ta Charte. A la lumiére de la pratique suivie ct dex indications fournies
par deux avis importants de la Cour Internationale de Justice, 'avis sur la
Réparation des dommages subis au service des Nations Unies de 1949 et
Vavis sur les Effets des jugements du Tribunal administratif des Nations
Unides de 1954, il semble que la théorie des compétences fonctionnelles de
F'orgamisation fourmisse la meilleure explication et de ['étendue et des

27, Comrile du Consed de sécunité sur les régles Femploi des matidres fissiles, of
COLLIARL, Institwtions des relarions  internagtionales, Précis Dadlox, Tome & 1978,
n® 673,

28, Pour le détail de ces accords voir Pierre Michel BISEMANN, L orpanisation iiterng.
gonale du commerce des produirs de base, Publications de Is Faculté de drogt de U eversité
René Descartes {Paris V), Bruglant, Bruxelles, 1982 pp. Lidet s Thers

28, CF commentaires de Varticle 29 de o Tharte. Sur la suppression de fa Commssion
d'observation pour I paix, FAssemblée prenant acte de oo que oette Commission e 8'était
pas réunie depais 1963 P TAVERNIER « L Année des Nations Linies. Peobléwes juridi-
gas e, AFTH TR p 4l
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Paracraphe 2020 Article 7

parent organ snd another principal orpan. For example, the office of the High
Gopmissioner for Refurees, o subsidisry organ of the Cenernl Assenbly, has beon
required to report to the Asseshly through the Beonomie and Soelal Counell and to
Pollow policy ddrectives 1ald down by the Assembly or by the Council,

f. DURATIM

ke Seme subsidiary organs, such as the Advisory Commitiee on Adsdndlstrobive and
Budgetary Guestions, have been esstablishied on a "permsnent” or standing basis, withoud
indleation of duration. They continue in exlstence indefinitely, unless specifilenlly
abnlished. The sessional comittess, Tor cxample the Maln Comuittees of the Gensral
Apgerbly and the committess of the Beonottie and Soeiel Counedl function durdng the
sessions of the principal organ concernsd. Freguently, subsidiary organs are crested
on an al hoc basis, for a lmited time or for the accomplishment of a particular
purpose, and are generally regqudred fo report to the principsal orpgan concerned ot a
subseguent sesalon.

3. Common fealures

1. Desplte the wide range of ddfferences, there appear to be some feabures coamaon
to ol subsidiary organs. These are:

{a) A subsidiary organ 1s created by, or under the authority of, e principsl
organ of the Undted YWations;

{%) The menbership, structure and terms of reference of & subsldiary organ are
determined, ond may be modified by, or under the suthorliy of, & principal organ;

(e) A subsidiary orgsn may be discontinued by, or under the authority of, a
prineipal organ.

B. Orpgans established by treaily -
22, There are examples of ocrpans existing withdn the framework of the United Natlons,
which have some features differentiating them from the subsidiary crgans mentioned 1n
the preceding paragraphs. These include the Permanent Central Opium Board (PCOB), 26
the Drug Supervisory Body, 27, and the Internatiomal Buresu Tor Declarations of

Death. 23, The Arpesls conmlttes, to be established when the Oplum Protocol of

1993 29 comes into foree, will be a similer orgon. The PCOB and the Drug Supervisory

ey

25/ Fstablished by the Agreement Concerning the Manufacture of, Internal Trede in,

—  and use of Prepared Opium signed on 11 February 19525, as amended by the Protocol
of 1945 approved by Ceneral Asseribly resolution 5h (1) {United Nstions
publication, Sales No.: 1950.V.1).

27’ Established by the International Conventlon for Limliting the Manufacture and

- Regulating the Diatribution of Narcotic Drugs, signed on 13 July 1931, as emended
by the Protocol of 1946 approved by General Assembly resalutlion sk {1).

53 ¥etablished by the Secretary-General under the terms of the Convention on the
= Jeclaration of Death of !Hssing Persons, signed on 6 April 1950 (United Nations
Publication, Sales Fo.: 1950.V.1). ‘

23, Protocol for Limiting and Regulating the Cultivation of the Poppy Flant, the

~* production of International and Wholesale Trade in, and Use of trplum, signed on
2% June 1955 {United Mations Publications, Sales No.: 1953.XI.0).

228
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Article 7 Paragraph 23

Body have been considered ss "orgens of the United Hations" for the purpose of General
hssembly resolutiom TTh (VIII), ’_3_9/ and they appear to have been regarded as "other
organs”, as distinguished from “subsidiary bodies", in CGeneral Assembly

resolution 875 ¢ {IN).

2%, While the subsidiary orgsns referred to in the section sntitled "HWature of
subsidiary organs” of the present study have been created by decision of an orgen of
the United Nations, the bodies referred to in this section have been established by,
or under the authority of, a treaty. They differ, therefore, from the above-named
subsidiary organs in that their terma of reference, having been iaid dowa by treaty,
cannot be modified by a principal organ of the Unlted Nations. On the other hand,
they are generally subjlect to the administrative procedures of the United Nations.
For example, their expenses are included in the budget of the United Hatioms, their
gtaffs are appointed by the Secretary-Genersl _?g;;/ and,in this sense, they may be
considered as part of the Organization.

30/ See mlso G A (VIII), Annexes, a.1. 68, p. 2, A/2516, para. 9. It should also be
poted that, before the establistment of the United Nations, the PCOB had
apparently been regarded as an organ of the League of Nations. {Bes Lesgue of
Nations document 0.C. 669 of 1 October 1927, Advisory Committee on Traffic in
Opium and other Dangercus Drugs, Bepord of Bub-Compittes oo the relations of the
Advisory Committee and the Cemtral Board.)

31/ TIn the case of the PCOB, the secretary and staff are appointed by the Secretary-
Geperal on the nominaticn of the Board and subject to the approvel of the
Peonamic and Soclal Council (article 20 of the Convention of 1925 as amended by
the Protocol of 1946). The secretariat of the PCOB acts also as secretariat

of the Drug Superviscry Body.
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Part 1. Consideration of procedures

Ginsister about this ward. If it means strict compliance
with 1the Uouneii's «Ifrisim}, b oranmot see that i has
Ay ]‘l} PERTIVE SE1se,

At the 137th meeting on 22 May, the representative
of Hyoia espressed the view that, sizce it bad not been
instructed to that eflect by the Security Council, the
Commission of luvestigation shoull net have established
“new terms of reference or a new fonm of mandate for
the ‘-mmuh ry Lrostp”, The composition of both inves-
wanng bodies being identical, the Subsidiary Group
shisulid bave een given “all the authority which 3t should
have had to continue s exumination gid §:1&“L‘%Z;gzllit}‘
uader the seme mandate which was assigned to the
Comissiva, P

The USsR draiy rm.n!u‘%a:m was put tn the vote at the
At meeting on 22 May, and was rejected, having
. At nlmun the affirmative votes of 7 mewmbers.
ihuz‘ wers 2 ovotes in favour, 6 against and 3 absten-

tlonst

D CONSIDERATION OF THE PROCEDURLE OF MODIFT
CATION OF TERMS OF REFERENCE

Cazn 70

At the 3 meeling on 28 8 Decernber 1948, in con-
nexivy with the Iralestine o y‘;mmm, the representative of
the United Kingdem submitied a draft resolution com-
sruing the nmintenance of the truce and, Wors espe-
A e-ire i Southern Palestine. This deaft
ressintion included a provision that the Security Coun-
il ¥
“Tnstructs the Committes of the Couneil appointed
o 4 Novanber™ to consider the situation in
Southern Falestine and to report to the Counci] on
the extent to which the Governments concerned have
... complied with the present resolution”,

At the 306th mecting on 29 Decemlwr 1948, the rep-
resentative of the USSR stated:

STt should be added that the Committee was created
exclusively as an advizory organ, for the sole purposs
ol being consnited by the Meddiator in the cvent of the
Modicoor Teeling the need of such consaltabwm ..
Copsiderstion of the situation in Southern Palestine,
like the consideration of the Uslestine question as a
whle, i the function and prevogative of the Deeu-
ity Comncil, The proposal, therefore, that the Come
mitter shonld resume it work and that new members
should be added o if, not ondy has no legal basis but
is devaid of any practical sense”

The representutive of Franee proposed to call upon
the Cavernnients ooncernad 1o implement also the Seou-
rity Council resohation of 16 November 1948, regarding
itmmedinte establisiunent of an armistice, and to ask the
Committes o report . . . on the way in which . .. the
Injunctions o taplement the bwo reselitions-had heen
putl into practice™

Hle considered that, as the Secarity Couneil “was en-
ditted 1o detine the original Tunctions, it is ohviously
also entitled to alter them™.

I opposing the Freneh amendment, the representis
o of U tated
B,
974025
14,

Ko

S0 Mr, Faredi osaid that the curity  Connetl
eonld assign any juncltions o the Committee ol the
Security Coung Hon Palestine, of course, (rye,
bt it is altering the eonsdtolion of the Comeatiee
Haelf” fwlich .awm’:ﬁj 1 Fonger he G advisary som-
mittee, bot o compmitiee with enlively new furctions.
Hence a new constitution and new rules will have
Be drawn up for ... dn \'ir'“ of the fact thar the
Security Council ftseli will have to deal with the
Palestine problem, is there any point in setting up a
special w"n”nmi*tx-gu o this ]nwh’f-m, whent we already
wve 2 Lrmeiation Cooongsston ¥

n’\

The representative of France repiied @

o noet think that iy positlon 1= incompatible
with that of the USSK represesdative. The text we
are considering coucerns the perind before the Com-
mission established by the General Assembly begrins
e funetion. We are still in @ period doring which we
adeit that the Mediztor retainsg his powers, and
during which, corsequently, the Compnsttee we had
established 1o advise him =il exists. Tn these cir-
curstances, iU seems fo me that we can guite well
instruct the Committee o bear in ming the smple-
meatation of the 6 November resolution as well as
that of the 4 Movonber resolation, ™9

E. CONSIDERATION OF THE PROCEDURE OF
TERMINATION
Case 71

At the 133rd meeting on 12 May 1947, in connexion
with the Greek frontier incidents question, the wmit
r('*-frlmirm submitted by the representative of the USSR
included the provision that “the Subsidiary Group will
cease ifs u.lmt\' with the liquidation of the Commis-
siom ftseli”.®

At the 135th meering on 20 May, the representative
of the United States in this comnexion stated:

“ L the United States <de ‘h-smixm pever had an
idea nther than that the Subsidiary Group would ce »:w
m i tivity with the lignidation of the Crnumizsion

.. Nowhers is 11 ;m’fmly stated when the
{unnn':ﬂs:nrl will epmse loooxist, but common sense
wonld seem fa suggest thet the Connedl may declare
h it s]w Commisson is no lopger i existence, e
it has received its report and tuken a final decigion.
At that time, wrdess the Conoeil has o the meanwhile
tuken other setion of an affirmative netare, the Subse-
diary Gronp will antomatically cease to exist”
At the 136th meeting on 22 May, the represeatative
of the United Kingdom siated

Yoo A subsidiarg group dies with the parent of-
sanization i, in cur view, dealls does not occur yneil
the Couneil liguirlates ?.:- pmut .. M we say that
the Suhsidary Group divs with thn Commission of
Tnvestigation, that cannot, of course, mit in any way
the right of the Counell to continue its existence or
ty substitute something similar in s place, i it
shoulid wish to do so.

For texts of relowvent staten
30Eth wiecting o Franes, sp. 1 L,, ;
Tlnired Kings Ty, o Bh Fe
Unse 63

® | 33rd meetingy po B3
fhis case, see chapler X, Uase

Subsidinry Groug, see Case 2

o TISRR, pp. 7, 21-22;
daton 6f the Coancii se

tie e

20 resohuzion referred to in
For eslahiishment of the

3{1?3“6

o

-

A

ey

o i
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e LRApIer ¥ . SUOSHary organs

The representative of France stated

“In regard to the duration of the Subsidiary Group,
it is quite evident that it cannot excecd that of the
Commission, since the Group was created by the
Comyaission in conformity with the provisions of its
terms of reference. The powers of the Subsidiary
Cironp will therefore expire at the same time as those
of the Conumission ... After the dissolution of the
Commission, the Council may establish any other
supervisory group it may think necessary,”

The representative of Poland staded:

‘oo It s guite gnderstandable that the Subsidiary
Giroup cannot Hve longer than the Commussion from
which it draws its power and mandate. Practically
all the representatives have agreed on that ., 78
At the 188th meeting on 19 August, after the Counctl

hid rejected the Linited States draft resolution based on
the report of the Commission of Investigation, the Presi-
dent (Syrin) referred to the resolution of the Council
anthorising the Sobsidiary Group to fulfil certain Tanc-
tioms Cpending a new deciston of the Security Counedl”,
aned atated '

“ L Unfortgnately, the Security Council has failed
up to this point 0 take any decision in that respect, I
therefore have oo alternative bat to conclude that the
Subsudinry Group will continge to exist and to exer-
cise the same duties and functions which were as-
signed 1o it by the previous resolutinn”

The reprosentatives of Poland and the USSR opposed
this interpretation, and the latter stated that the tasks
of the Commission and the Sobsidiary Group having
been exhausted, they must be considered dissolved and
non-existent,

8 For texts of relevant statements seo:
1335k meeting: United Stases, p. 873

136th meeting : France, p, 905 Poland, p. 508 United King-
dom, p. 898,

3+

The representative of the United Kingdom, objecting
to the statement by the representative of the USSR,
stated that both subsidiary organs “can be terminated
only by an affirmative decision of the Council”,

The representative of the United States stated:

“1 entirely support the President's ruling that the
Group and the Comumission should remain in exist-
ence until the Council takes affirmative action.”

At the 202nd meeting on 15 September 1947, the
represeniative of the United States in subhmitting a
draft resolution, under Article 12 of the Charter, to
request the General Assembly to consider the dispute
and to make recommendations, stated that such a pro-
cedure would avoid the necessity of terminating the
Comrission of Tnvestigation or ats Subsidimry Groop
on the spot. The draft resolution was rejected by ¥ votes
in favour and 2 against, one vote against being that of
a permanent member ™

" The representative of the United States thereupon b
Cintroduced  another draft resolution lo remove the

question from the list of matters of which the Security

S Couneil was seized. There could be no doult, he ob-
- served, that in taking such a decision the Conmneil would
‘be destroving the Commission and its Subsidiary

Group.®

At the same mecting the I'nited States draft resolu-
tion was adapted ®

The Cireck question was aceordimgly removed from
the st of matters and the Commission of Investigation

terminatid, -

#®20d meeting © pp. 2300-2400

2 For texts of relevant statennenls seq:

188th sneeting: President (Swriand, po 2100; Poland, po
ZIN-2I0T 0 USSR, gy 2009, 2100; United Kingdom, p. 3099
Uinited States, po 2101

202nd meeting © United Stares, pp 2369, 2301.2402,

ornd meeting g 2305,
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Article 29 Paragraphs 23

enalogous procedure had been originally foreseen; however, the Council later decided to
enlarge the membership to five; {n addition to the two menbers respectively galacted by
the parties, the Counmcil appointed two others, the fifth member being nominated by the
President of the Counell, upon a special authorization given to him by the Council.

23,  ‘The subsidiary organs have usually been camposed of representatives of States.
However, in certain cases, the members were appointed in thelr peraonal ecapacity. Buch
has been the case for the United Nations Representative for India and Pakistan.

o, Field commissions have usually sdopted their own rules of procedure., The
Commiseion of Investigation concerning Greek ¥rontier Incidents and its subsidiary
tody largely followed the rules of procedure of the Security Council. The Commlttes of
Good Offices on the Indonesian Question decided first that no formal rules of procedwre
were necessary but later found it desirable to adopt & provisional gulde for the
conduet of business.

25. All the subsidiery organs in the Tield established by the Security Council have
heen required, under their terms of reference, to report to the {ouncil. While some
of the organs established by the General Aesembly have been reguested to report also
to the Security Council, none of the organs establlished by the Security Councll has
heen requested to report to &y other United Nations organ. No firm pattern with
regard to the form or frequency sf reporting hes developed; this aspect has depended
an the circumetances. Sometimes the Council has requested submission of progress or
interim reports apart from the final report of the organ concerned. The Commissions
have also on occasion found it necessary to send special reports to the Security
Council regarding matters requiring the immediste attention of the Council.

26, Cessation of function without formal terminstion by the Security Council has taken
place in three instances: {1) the Consular Commission st Batavia which ceased to
functicn after the Commission for Indonesis had reported on 3 April 1951 that the
gervices of the military observers, vhich had been provided by the Consular Commission,
vould mo longer be required after & April 1951; (2) the United Naticns Commission for
Indonesia, which steted in ite last report, dated 3 Aprlil 1351, that since no items
remained on its sgenda, it had declded to adjowrn sine die, while holding lteelf at

the disposal of the parties; (Z:) the Truce Commission for Palestine, which ceased to
fumction after the General Assembly, by resolution 194 {III) of 11 December 1943, had
egtablished the Palestine Conciliation Commisaion and had instructed this Commisalion to
undertake, upon the request of the Security Council, exy other functions then assigned
to the Truce Commission by resolutions of the Council.

e S

" 27.  Four eubsidiary orgens have been terminated by formal decision of the Security
Council. ‘These were: {1) the Coomission of Investigation concerning Greek Prontier
Incidents and (2) itas subsidiary group, which were terminated at the 202nd meeting on
15 September 1047, when the Council adopted a Araft resolution submitted by the Unlted
States by which the question was removed from the list of matters of which the Security
Council was seized; (3) the Committee of Good Offices an the Indonesian Question, which
was terminated st the LOGth meeting on 28 January 1949, when it became known as the
United Hations Commission for Indonesia and received expanded terms of reference;

() the United Nations Commission for India and Pakistan which vas terminated on

17 May 1950, after the Security Council, at the 470th meeting on 14 March 1950 had
decided to appoint a United Hatione Representative for Indla snd Pakistan and to
terminate the Commission one month after both parties had informed the United Nations
Representative of their scceptance of the tranafer to him of the powers and §
/risponaibilitiea af the United Nations Commlselion. i
28, Tn emmex IT & tabulation of the various occasions on which proposals Tor the
establishment of ccommissions and similar subsidiary organs in the fis=14 have been

iy
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