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I. On 14 November 2003, the Defence for Mr. Fofana filed its Preliminary Motion on the
Lack of Jurisdiction: Illegal Delegation of Powers by the United Nations (the “Preliminary
Motion™). The prosecution response to the Preliminary Mction was filed on 21 November
2003 (the “Prosecution Response™). The Defence filed its reply to the Prosecution Response
on 30 November 2003 (the “Reply”). On 3 December 2003, the Trial Chamber referred the
Preliminary Motion, the Prosecution Response and the Reply to the Appeals Chamber for
determination pursuant to Rule 72(E) of the Rules of Procedure and Evidence. The Defence

now makes use of its right to file additional written submissians.

2. The Defence does here not repeat the arguments set forth in the Preliminary Motion and
the Reply. Rather it will identify what appear to be the main points of controversy between
Defence and Prosecutor and provide, in regard to these points, further authorities to develop
and support its argument. Wherever relevant, it will refer to arguments made in the

Preliminary Motion and the Reply.

3. The core of the argument of the Defence is that the Special Court was established by a
treaty between Sierra Leone and the United Nations; that, by this treaty, Sierra Leone
delegated its power to prosecute the Defendant to the Special Court;' that it is a well-
established principle of international law that a State cannot transfer powers it does not
possess;” that Sierra Leone by virtue of Article IX of the Lomé Agreement had given up its
right to prosecute the Defendant;® that Sierra Leone could not therefore have transferred
Jurisdiction over the Defendant; and that the Special Court thus lacks jurisdiction to try the
Defendant for all crimes allegedly committed before the signing of the Lomé Agreement on 7

July 1999 4

4. The Prosecution has not contested the argument that the Special Court was established by
a delegation of powers by Sierra Leone, nor that it is a well-established principle of

international law that a State cannot transfer powers it does not possess.

5. The main issues on which the Prosecution appears to disagree with the Defence are (1)

whether the Lomé Agreement is a treaty under international law; (2) whether, assuming the

: Preliminary Motion, paras. 4-6.
: Preliminary Motion, paras. 7-11
* Preliminary Motion, para. 12.
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Lomé Agreement is not a treaty under international law, a breach of the Lomé Agreement can
affect the jurisdiction of the Special Court; and (3) whether Sierra Leone was permitted to
grant amnesty for serious violations of international law. The third point has been adequately
countered in the Defence’s Reply, in which it concluded that State practice does not allow the
conclusion that such amnesties are illegal and that the amnesty under the Lomé Agreement
thus is valid under international law.’ On the two remaining points the Defence deems it

appropriate to offer a number of additional submissions.

The Lomé Agreement is an agreement under international law

6. In the Reply, the Defence argued that the RUF had limited international personality, at
least during the armed conflict, and that groups with limited personality have the capacity to
conclude agreements under international law.® Given the general possibility that opposition
groups who are in effective control of territory can conclude agreements under international
law, the question whether the Lomé Agreement is an agreement under international law

deserves some closer analysis.

7. Given that the Lomé Agreement is concluded between two subjects who at the time of the
conclusion of the Agreement had a certain international personality, it is submitted that the
criteria for determining whether a particular agreement is an agreement under international
law are the same that apply for determining whether a particular instrument concluded
between states is an agreement governed by international law. It is well-established that the
decisive criterion for determining whether a particular instrument is an agreement governed
by international law is the intention of the parties to creatz international legal rights and
obligations.” Whether or not such an intention existed, needs to be determined in the light of

all the circumstances of the case.?

N Preliminary Motion, paras. 13-14.
* Reply, para. 20.
¢ Reply, paras. 3-9.

Oppenheim’s International Law (R. Jennings and R. Watts eds.), Ninth Edition, Volume 1 (hereinafter:
Oppenheim’s International Law), pp. 1201-1202; Yearbook ILC 1966, Vol 11, p. 189; Official Records of the
United Nations Conference on the Law of Treaties, 2" Session (1969), p. 346, para. 22; J.E.S. Fawcett, The
Legal Character of International Agreements, The British Y earbook of International Law 1953 Vol. 30 (1954),
pp. 387-388.
® Oppenheim’s International Law, pp. 1201-1202.
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8. It is noteworthy that there is nothing at all in the Lomé Agreement that would suggest an
intention that the Agreement be governed by internal law. [n contrast, there are a variety of

indications in the text that suggest an intention to lift the Agreement to the level of

international law:

- Article II(1) creates a Cease-fire Monitoring Committee chaired by the United Nations
Observer Mission in Sierra Leone with, among others, representation by ECOMOG. The
article sets out the tasks of the Committee in legally obligating language;

- Article 1I(2) creates a Joint Monitoring Commission chaired by the United Nations
Observer Mission in Sierra Leone with, among others, representation by ECOMOG. The
article sets out the tasks of the Commission in legally obligating language;

- Article XIV requests the Security Council to amend the mandate of UNOMSIL. Article
XXXII provides that this article enters into force upon the adoption of a resolution by the
Security Council.

- Article XXXV provides that the Governments of a large number of states as well as a

number of international organisations provide international support.

9. It is sometimes unclear exactly to whom the Agreement is addressed, and the precise legal
nature of the provisions. However, there can be no doubt thet the parties intended to create an
agreement that was in the scope of its obligations and effect not limited to the national legal

order of Sierra Leone.

10. The fact that the Agreement provides that the Togolese Republic, the United Nations, the
OAU, ECOWAS and the Commonwealth of Nations “shall stand as Moral Guarantors that
this Peace Agreement is implemented with integrity and in good faith” is also relevant.’ The
inclusion of provisions in agreements by which other states or organisations guarantee the
implementation of that agreement is a technique that has been widely used in international
law.'"® By acting as a guarantor, even if a state is not a party to the agreement, it participates in
the agreement.'' This is emphasized in the current matter by the fact that the guarantors

signed the agreement. Participation by the Togolese Republic, the United Nations, the OAU,

° Article 34 of the Lomé Agreement.
1° Oppenheim’s International Law, pp. 1257-1258.
'! Oppenheim’s International Law, pp. 1265-1266.
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ECOWAS and the Commonwealth of Nations is a strong indication that the agreement is an

agreement under international law.

11. It appears that the Prosecutor attributes weight to the term “moral guarantors” (emphasis
added). However, the term moral may be deceptive. Article 34 of the Lomé Agreement
provides that the Togolese Republic, the United Nations, the OAU, ECOWAS and the
Commonwealth of Nations “shall stand as Moral Guarantors” (emphasis added). What
determines the legal nature of the commitment is the use of the term “shall” — not the use of
the term “moral”. One can easily conceive of a legal obligation to stand as a moral guarantor
or of a political obligation to do so.'?> What distinguishes these two obligations is whether the
parties intended to create a legally binding obligation. The use of the term “shall” leaves no
room for another conclusion than that the obligation is a legal one. This too provides an
indication of the commitment of the Togolese Republic, the United Nations, the OAU,
ECOWAS and the Commonwealth of Nations to guarantee the agreement, which adds further

support to the conclusion that the agreement is governed by international law.

12. A final factor of much weight that indicates the intention to create an agreement under
international law was already referred to in the Reply: the fact that Sierra Leone adopted the

Lomé Peace Agreement (Ratification) Act 1999.'3

13.In the light of these circumstances, the only appropriate conclusion is that the Lomé

Agreement is to be considered as an agreement under international law.

Breach of national law can affect the jurisdiction of the Special Court

14. Even if, arguendo, it were assumed that the Lomé Agreement is not an agreement under
international law, the breach of the Lomé Agreement as an instrument of national law should

prevent the Special Court from exercising jurisdiction over the Defendant.

15. The Prosecution analyses the matter in terms of Article 46 of the 1986 Vienna Convention

on the Law of Treaties Between States and International Organizations or Between

** Oppenheim’s International Law, pp. 1323-1324.
" Reply, para. 9.
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International Organizations."* It is submitted that this analysis is not relevant to the question
before the Appeals Chamber. Article 46 stipulates the conditions under which a state or an
international organization can invoke provisions of internal law to invalidate a treaty. That is
not the legal situation before the Special Court. Neither Sierra Leone nor the United Nations
has indicated that it seeks to invoke in this respect a provision of national law. The legal
effects of a breach of a fundamental rule of national law for the jurisdiction of an international

court over an individual are to be examined in different terms.

16. If the Lomé Agreement is to be considered as an act under national law, the proper
starting point of legal analysis is that Sierra Leone arrested the Defendant and delivered him
into the custody of the Special Court in violation of an amnesty granted under national law.
The “Special Court Agreement, 2002, Ratification Act, 2002 does not expressly repeal the
amnesty granted under the Lomé Agreement. By adopting the “Special Court Agreement,
2002, Ratification Acts, 2002” and in particular Part VI thereof on the Arrest and Delivery of
Persons, Sierra Leone put itself in the position where amnesties that were previously granted
could be undone. It is submitted that this results in an arbitrariness that violates the rights of

the Defendant.

17. As an international tribunal, the Special Court is requirzd to apply fundamental human
rights of an accused person.'’ One of the fundamental rights the Special Court has to apply is
Article 9(1) of the International Covenant on Civil and Political Rights (the “ICCPR”). This

provides:

“1. Everyone has the right to liberty and security of person. No one shall be subjected
to arbitrary arrest or detention. No one shall be deprived of his liberty except on such
grounds and in accordance with such procedure as are established by law.”

18. The requirement of lawfulness in Article 9(1) refers both to national and to international
law."® However, the decisive test for the protection of the right to liberty is not the lawfulness
of a deprivation of liberty in terms of conformity with written law. It is whether the

deprivation of liberty is consistent with the objective of Article 19: to protect individuals from

" Prosecution Response, paras. 7-9.
5 ICTY, Trial Chamber, Prosecuror v Milosevic, Decision on Preliminary Motions, 8 November 2001, para. 37.
'® ECHR, Ocalan v Turkey, Judgment, 12 March 2003, para. 92
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arbitrariness.'” Arbitrariness is not to be equated with “against the law”. The Human Rights

Committee has explained that this legal term:

“must be interpreted more broadly to include elements of inappropriateness, justice
and lack of predictability. This means that remand in custody pursuant to a lawful

arrest must not only be lawful but reasonable in all circumstances.”.'®

The arrest of a person who has been given an amnesty, in accordance with international
precedent and as a condition and element for a peaceful resolution of a conflict, is a pre-
eminent example of an arrest that is not predictable, unreasonable and therefore arbitrary. The
arrest of the Defendant by Sierra Leone, his surrender to the Special Court and his continued

detention violate the principle contained in Article 9(1) of the ICCPR.

19. A state that arrests a person in violation of Article 9 ICCPR cannot exercise jurisdiction
over him. If, therefore, the Lomé Agreement is considered as an act of national law, Sierra
Leone has no jurisdiction over the Defendant and so no has no jurisdiction to transfer to the

Special Court.

20. The Special Court should attach legal consequences to this violation of Article 9 ICCPR.
In the Nikolic case, the ICTY cited with approval the findings of several national courts that a
state must come to court with clean hands and that when a state violates individual rights, this
can undermine the jurisdiction of the court. It noted that there exists a close relationship
between the obligation of the Tribunal to respect the human rights of the Accused and the

obligation to ensure due process of law:

“Ensuring that the Accused’s rights are respected ... forms, in actual fact, an important
aspect of the general concept of due process of law. In that context, this Chamber
concurs with the view expressed in several national judicial decisions, according to
which the issue of respect for due process of law encompasses more than merely the
duty to ensure a fair trial for the Accused. Due process of law also includes questions

such as how the Parties have been conducting themselves in the context of a particular

" ECHR, Ocalan v Turkey, Judgment, 12 March 2003, para. 86.
" HRC, Van Alphen v the Netherlands (305/88), 15 August 1990, para. 5.8, HRC, 4 v Australia (560/93), 30
April 1997, para. 9.2.
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case and how an Accused has been brought into the jurisdiction of the Tribunal. ... In
addition, this Chamber concurs with the Appeals Chamber in the Barayagwiza case
that the abuse of process doctrine may be relied cn if ‘in the circumstances of a
particular case, proceeding with the trial of the accused would contravene the court’s

sense of justice’”."

The Trail Chamber added that a Chamber needs to rely upon this abuse of process doctrine if
it is clear that the rights of the Accused have been egregiously violated. It has been
demonstrated that in this case there is such a violation of the rights of the Defendant. The
abuse of process doctrine precludes the right of Sierra Leone to transfer the power to try the

Defendant to the Special Court and, therefore, the Special Court lacks jurisdiction.

21. The Special Court should decline jurisdiction for all crimes allegedly committed by the
Defendant before the signing of the Lomé Agreement on 7 July 1999.

COUNSEL FOR THE ACCUSED

Mr. Michiel Pestman
Prof. André Nollkaemper
Dr. Liesbeth Zegveld

" ICTY, Trial Chamber, Prosecutor v Nikolic, Decision on Defence Motion Challenging the Exercise of
Jurisdiction by the Tribunal, 9 October 2002, para. 111.
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Character and function of treaties 1201

the governments of the contracting parties, are, in their legal effect, in the
same category as ordinary treaties concluded on behalf of the state. They
are not limited to matters of minor or transient importince. The man
reason for adopting this form of treaty is that it 1s attended by less
formality and that, occasionally, it obviates certain HICONYeniences con-
nected with the internal law of the country concerned. '

However that may be, the international validity of such agreements ss
the same as that of ordinary treaties. The same applies to agreements made,
with the authority of the governments concerned, between government
departments or ministries.!’ Often treaties provide expressly for inter-
departmental arrangements of this nature.’*

Although the agreement must be in written torm in order to come within
the scope of the Convention, this does not affect the legal force of oral
agreements. '’

The definition does not assist very much with the answer to the question
whether a particular instrument is ‘an international agreement ... gov-

that the opening passage of the Preamble w the Charter of the Unied Wanons is0 " We, the
peoples of the Urited Nastons .| The Preambie to the Consutution of the Food aod Agrivuluere
Organisation of the United Natons begins: ‘The Nations accepung this Constitution ..

In Fascherrer v Public Proseoner (19600 TLR, 31, p 4252 Protocol signed by Minusters of
Agricultuse was held to be still valid international agreement even though the comtitution of
the state concerned required treatics w be signed by the Head of State. in United Stares of
America v Novick 119600, ILK, 32, p 275, a treaty concluded i the name of ‘Canada’ was held to
have been validly concluded neawithstanding that the relevant national law referred to treaues
concluded by “Her Majesty”. CF Re Chatelan 1963}, ILR, 47, p 113, denving the starus of an
mernatnnal agreement w an agreement signed by the heads of 1we srates’ fisheres services,
See. 2g as to the use by the USA of "executive agreements’ in 2 sense ditterent from ‘ereaty’ as used
i the Constaution, § 19, 095, and in particular the udgrment atthe Supreme Courtin Wewnberger
o Rosse ILM, 21 {1982}, p 660, Sec also extracts from the Congressional Record {9 Qcrober 1973,
- and the position of the Swte Diepartment Legal Adviser (8 Ovctobes 19781, on various US—Tsrael
srrangerments concluded m 19751 ILM, 14 (19755, pp 158596,

For a ume some of the Briish Domunions anached importance being, able 1o conclude
weaties without resorung to the somewhat vumbrous procedure at recenving authorty tor the
issue of Pull Powers under the Great Seal: see § 78 1 8
1 Gee, eg the Agreement concermmg Telecommumcatons comcluded on 15 December 1936,
between the Telegraph Administrations of Denmark, Findand, loeland, Norway, and Sweden:
Hudson, Legislation, vii, p 492; ar the Agreement betsween the post office authorities of these
countres of 31 December 1934, concerning postal exchanges: ihid, vi, p 365, However, for an
agreement between the Postmaster-General of the UK. the Danish General Directorate of Posss
and Telegraphs. the leelandw Coeneral Dhrectorate of Posts and Telegraphs and the Great
Northern Telegraph Company Lid, see commentan TCLQ, 15019611, p 575, but note Willuams +
Blawnt (1970), ILR, 56, p 234, treating the Universal Postal Convention as only having the citec
of an administrative regulation (st p 2401, but semble within the framework of US law rather than
international Jaw. For purposes of national law an agreement between the heads of the French
and Swiss fisheries services has been held pot to constitue 3 treaty, as has an agreement between
the ministries of justive of the Federal Republic of Germany and Austria Re Chaselam (1965),
ILR, 47, p V13 Prosecunon for Mudempanours {Gevmany) Case, LR, 221 19351, p 56C. In the
case of imerdepartmental agreements it 15 essential, of they are to be regarded as treaties, that their
eftect should be to bind the states concerned.

See, eg an Agresment ated by M Jones, BY, 21 {19441 p 1% 0 4, tetween the Brinsh Air
i Mumstry and the Austrian Federal Ministrv of Commerce, based on Art 1 para 2 of the Air
1 Navigaton Convention concluded herween the twes countries i 1933

l”‘%” Article 3556 YBILC (1982), 1, pt 2, p 22, para 127, See absr §5 459, 0.4, 577 and 585, 10 2 In Linued

. Stares v Gonzales, A), 80 (19863, p 653, 4 conversation by telephone was held to constitute an
ted “Arr R eIent with another ERVETRIIeNL.

sou/



1202 Treaties

erned by international law’. It is suggested that the decisive factor s still* -
whether the instrument is intended to create international legal rights and
abligations between the parties — an element which the Internauonal Law
Commission regarded as embraced within the phrase ‘governed by inte

national law’.'* The existence or otherwise of such an intention will need
to be determined in the light of all the circumstances of each case, The
registration of an instrument with the United Nations may imply thati
was intended and understood to be a treaty.' In some cases, as with the
Universal Declaration of Human Rights,!” the absence of an intention to
undertake a legal obligation appears clearly from the statements made b

governments prior to the adoption of the text of the instrument. In other
cases the clauses of the instrument indicate with sufficient clarity that the
are intended as formulating general statements of principle and poli
rather than legal obligations.'® A difficult question anses in cases in whi
the terms of the undertaking leave to the parties a measure of discretion
wide as to raise doubts whether there exists a legal obligation.” In such
cases, it is believed, the determination of the extent of the obligation of
state, although lving within the competence of the interested state, m

take place in accordance with the legal duty to actin good faith. The fact
that the interested state is the judge of the existence of the obligation i
although otherwise of considerable importance, not of decisive relevane
for the determination of the legal character of the instrument.” Wher
states wish to record certain matters in writing, but wish to do soin:
manner which is not intended to create legal nghts and obligations and

See vol 1 of 8th ed of this work, § 508a. Sce also Fawcert, BY, 30 (1953, pp 381400,
See 1LC Commentary (Treaues), At 2, para (6): YBILC (1965), u, p 189

Sourh West Africa Cases (Preliminary Objections), ICJ Rep (1962), at pp 331-2. A contrari,
non-registration may be taken to indicate an intention to enter into only a non-binding engage
ment, or as supporting statements to that effect: see the Joint Dissenting Opinion of Judgs
Spender and Fitzmaunce, thid, p 503
See § 437, :
See, eg Fawcert in YB of World Affairs (1951), pp 286-9, with regard w the Havana Charterdf
the International Trade Organisation of 1948 and Mann, BY, 26 {1949}, pp 2645 with regard
certain declaravons of monetary policy. As to declarations i general, see § 577, Two ats,
themselves unilateral, may taken together establish a consensual relationship, as with Dechie
uons accepung the ‘opuonal’ clause for the mrisdiction of the 1C]: see Rights of Passage Cae
{Prehminary Objecuons), IC] Rep (1957}, at pp 145-7.

A growing practice is to adopt international ‘Codes of Conduct” on various matters, such
the “Guidelines for Multinational Enterprises’ adopted by the OECD in 1976 (1LM, 15 {1978}
297}, and the Code of Conduct for Liner Con‘g’crcnccs 1974 {but note that this Code wx
embodied in a convention): see Odier, AFDI, 25 (1979}, pp 686~92, A UN Code of Conductfor
Transnational Corporations has been under discussion for a number of years, and ‘substantial
provisional understanding on {its] contents’ has been reached {G A Res 45/186 (1990)): seeon
draft Code Franciom, 1tal YBIL, 3 (1977), pp 143~70; Sprite, Gerin YBIL, 33 (1990), pp 33148
On these and other codes and on the general question of the voluntary or binding narure of suck
codes, see Coonrod, Harv 1LJ, 18 (1977}, pp 273-307; Jeffries, ibnd, pp 309-42; Schw
International Lawyer, 11 {1977}, pp 529-36; Davidow and Chiles, AJ, 72 (1978}, pp 247
Decaux, AFDI, 29 (1983}, pp $1-97. And sce § 380, n 15.

As to certain Declarations accepting the compulsery jurisdiction of the 1CJ, see § 577, no 24
The same applies to treaties such as the North Atlantic Treaty of 4 Apral 1949 (see § 665)4
which cach party agrees to assist others by “such action as it deems necessary’,




Effect of reaties 1257

ormance of their obligations, and dees not relate 10 2 provision derogation
which is incompauble with the effective execution of the object and
nose of the treaty as a whole, and 15 not prohibured by the treaty.

5 Securing the performance of treaties  In order o secure the due per-
ance of a treaty, states have had resort w a vanety of pracrices and
cedures,’ including notably the following:

es

ractice of creating a charge upon some or all of the assets of a contracting
, and particularly upon its revenues, to secure pavments due under a treaty
dopted, for instance,? in Article 248 of the Treaty of Peace with Germany of
and the *Dawes Agreement’ of August 1924." berween the Reparavon
praission and the German Government, relating to sceurity for the payment
Germany of reparations.

pation of territory

means of securing the performance of a reaty this has been made use of?
fallv in connection with treaties of peace providing for the paymentof a war
mnity, as well as for other reasons. Thus the Treaty of Versailles 1919,
vided that ‘as a guarantee for the execution of the present treaty by Germany,
German territory situated to the west of the Rhine, together with the
heads, will be occupied by Allied and Associated troops tor a period of 15
5 from the coming into foree of the present reany””

e
ties are often scoured by the guarantee” of other states not directly affected
hem. Such a guarantee may involve accession” to the teaty guaranteed, and

See generally Heyland, Die Rechtsstellung dor besetaten Rbetslande in Ster-Somdo’s Handbadh
des Vilkerrechts (19235, pp 37-74; Saow, C:hmf}r:(fgé Flisrorioad femenad, ) (19255, pp 295 315,
Sanctpoms and Treaty Frfoveement (193310 Frangulis, ¥ el pEatugae ey Prsties
termationany (19365, pp 189206, Wright, AS Procesdin Cpp 1Dy
Far some ohsolere means of secaring the performar sei: val §of 8th od of dus
work, §§ 5255 For s wide-ranging stud ¢ of the pertor ties by the USSR, covering
man aspects aof 5o rreaty practics, see Trisks and Shescer, Vhe Theory,
vpies Treaties (19625 Por some examples reaty provisions establishing procedures for
ssgnring the enforcoment of the treaties i guestions, see Blooand Emerson, The Treary-Haker™s
Hanidbook {1973), po 13255
er hizerature cired showe, § 40K
arliamentary Papere, Mise Mo 17 (19247 Cmd 22700 A
e Robin, Des Ooguparionsmslitatres en debors des poowpat
T1-§2, 696706, and other leratare ated i Inblivgra ;
1 iinary Peace Treavy of Versalles 1871, supolared thar Germany shoubd have
s pares of Frasce under wshaey poosparion untl the fral paymene ot the
s nillard franos.
Cod Frboed of chis w

19 I1HERY, _ﬂiur_r,;) &4 JVB3
CIRESY, partios

sreveding 4 B

enit o e Bvacuation of

EERTi S 8 For the Agy

&
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1258 Treaties

may be a treaty in itself - namely, the promise of the guarantor, should ocea
artse, to do what 15 1 its power to compel the contracting party or p

execute the treaty. In this category there must be included the various Mino
Treaties concluded in and after 1919 and placed ‘under the guarantee
League of Nations’.”

Montoring procedures.
A growing number of treaties establish procedures whereby a check mayb
on the wav in which states give effect 1o their obligations under the treaties
question. The procedures include the requirement to submit to an interna
body periodic reports on the implementation of the treaty by the repo
state;'” the obligation to submit to inspection of relevant facilities on
territories, to see whether treaty obligations are being complied with;
holding of periodic conferences to review the operation of the treaty;' ane
establishment of an international body whose functions include o
the implementation of the treaty.'* By subjecting the practice of states in
covered by these treates to such forms of external monitoring, observa
states of their treaty obligations is encouraged.

Retributive action under express treaty provisions

Some treaues contain their own procedures for taking measures desi
ensure that contracuing parties observe their obligations under the treaty
Article 19 of the United Nations Charter provides for a2 member which
arrears in the payment of its financial contributions to the organisation to.
no vote in the General Assembly if the amount of its arrears equals or exceeds
amount of the contribunions due from it for the preceding two {ull years.
Commussion of the European Communities has the power under the Tr
establishing the European Coal and Steel Community," in relation to a men
state which 1s in breach of its obligations under thzt Treaty, to deprive:
certain benefits which it would dertve from the Treaty and to authorise ¢
member states to take against that state certain actions which would otherwi
prohibited. Under Article 14 of the Convention of 1931 for Limiting the
tacture and Regulating the Distnibution of Narcotic Dirugs there is provis

Y Sec £5 4267,
= This practuce has been adopted parucularly in the context of some human rghts trene
%439, 1 130§ 440, n 33; and §{ 441, n 12

This pracuce 15 a feature of some disasmament treaties, and of veaties concerned with sifeg
on the use of atomic energy: see Blix, AFDI, 29 (19833, pp 3758, See § 571, See also the Rep
the Group of Quabihed Fxperts on the Rale of the Unired WNations in the Field of Verify
1990, especially paras 60-67 (UN Doc A/457372, 28 August 1990}, and GA Res 45785 (1
Sec § 624, n 4 {tourth paragraph).

See, ex Arts 21 and 22 of the UN Convention aganst Hlicr Traffic o Narcotc Dreg
Psychotropic Substances 1988 (1LM, 28 (1989}, p 493,

Asticle 8% Under Arts 90-92 of the Treaty the Commission may impose certain si
agamst individual enterprises to which the Treaty applies. The Commussion has certain g
powers in refation o undertakings onder the Treary establishing the EEC, pari
implementation of the rules of competinon, Chapter VHI of the Havana Charer
International Trade Organisadon 1948 would have had the effect of releasing members §
or some of the obligations to the member who has acted in viokition of the Charter. See
YB of World Affarrs (1951}, p 287,

iy



Treaties and third states 1265

The International Court of Justice has held that the international personality
onferred on the Untted Nations by the great majority of the members of the
nternational community, mcludmg in particular the right to present nterna-
tonal claims, is effective even in relation to non-member states;” and that
on-member states must act in accordance with the United Mations’ decisions
w*hich terminated the Mandate for South-West Africa and declared South Afri-
a’s continued presence in that territory illegal.® In imposing mandatory sanc-
ions on Southern Rhodesia, on South Africa and on Iraq, the Security Council
xpressly included non-member states within the scope of its resolutions,
in terms generally consistent with the limitations of Arucle 2(6) of the

i

628 Participation of third states in treaties In addition to the acquisition by
third states of rights and obligations under treaties concludud between other
states, and the common situation in which a third state has some kind of interest
ina treaty concluded by other states, a third state may also be said to participate
in a treaty in certain arcumstances. Thus it may accede to a treaty concluded
berween other states, thereby becoming a party to the treaty.' Again, it may,

¥ Seethe case concerning Repamzwn}br Inpurses Suffered in the Service of the Unuted Nations: 1]

Rep (1949}, p 185, Sec also § 7, at n 1641

Namihix |‘§m¢t}) West Africa) Legal me’qumres 1C} Rtp {1971}, p 56,

Thus, para 7 of 3C Res 232 {1966], the first to impose sanctions on Southern Rhodeses, "urges,
having regard 1o the principles stated in Article 2 of the Umted Nauors Charter, $States not
members of the United Nations to act in accordance with the provisions of the present
resolution”, Pamg;aph 14 of SC Res 253 {1968 and para 18 of $C Res 277 (1970) were m sumifar
terms. 5C Res 314 {1972) urged ‘all States” wo implement fully all Securite Council resolutions
establishing sanctions against Southern Rhodesia “in accordance with their obligations under
Article 25 and Article 2(6) of the Charter”: ivis unclear whether this is addressed only to members
of the UN, requiring them to ensure that non-member states act accordingly, or is addressed w
non-members themselves in the apparent belief that they have ‘obligations’ under Ary 2{6).
Paragraph 2 of SC Res 320 (1971} was in sumilar terms, but wathout mention of “obligations™.
Later resolutions, eg SC Res 388 {1976), para 3, and SC Res 409 (1973), para 2, reverted 10 the
pattern of the first resolutions. In relavon to South Africa, $C Res 418 {1977) ‘decides that all
States’ shall forchwith apply an arms embargo, and *calls upon all States, including nov-members
of the United Nations, to act strictly inaccordance with the prowvisions of this resolution”. Several
paragraphs of the various sanctions resolutions call upon “all States” 1o take the sction specified: 1t
would seem, given the express reference to non-member states in appropriate paragraphs, that
such general references should bc taken 1w refer only to members of the UN, but the drafting of
the resolutions s not wholly clear on the point. See generally Widdows, ICLQ, 27 (1978), pp
459-62. As to sanctions imposed agamst lrag in 1990, see para 5 of SC Res 661 (1990}, which 1s
addressed to 'all States, including States non-members of the United Nations’, Paragraph 1 of 5C
Res 67C{1990), addressed to *all States”, refers to their ‘obligations” under, inter alia, para 5 of the
varher resolution. Many provisions of the Irag sanctions resolutions refer o *all States’, without
special reterence to non-members of the UNL As w compliance by Switzerland with sanctions
agamnst Southern Rhodesia and Irag, see § 97, n 6.

See § 611,

The emergence of international organisations, particalarly in the economic field, to which the
member states have transterred certain cumpe:mmps for matters covered by ¥ cxasung treaties may
have the effect that the other parties to the treaties find that, for those matters, they have to deal
not with the member states which were parties 1o the ereaty inguestion but with the. organsation,
which had thus in practice acquired much of the position usually flowing from accession. The
position may be regularised by the arganisation acceding to the treary, if necessary following the
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1266 Treaties

without becoming a party to the treaty, through 1ts good offices or media
assist the parties in the conclusion of the treaty; or it may intervene by intes
ing dictatorially between the negotiating states and requesting them to drop
insert certain stipulations;® or it may act as guarantor of the performance
treaty between other states.*

A somewhat special case arises where one state concludes a treaty on be
another state.” This is not strictly a question involving a ‘third’ state, butism
matter of agency.

INTERPRETATION OF TREATIES

Harv Research (1935}, pt 111, pp 937-77  Verdross in Strupp, Wre, ii, p 663
§§ 26-39 Yu. The Imterpretation of Treaties (1927} Chang, The Interpretation.
Treaties by Judiaal Tribunals (1933) Jokl, De P'lnterprétation des traités nom
(1936) Frangulis, Theonie et pratique des traités mternationaux (1936}, pp
20 Hyde, 24 (1930), pp 1-19  Ruegger, ZI, 28 (1919-20), pp 426502 Diaz, RG,
(1925), pp 429~42  Ehrlich, Hag R, 24 (1921), iv, pp 5-139  McNair, Hag R, 43 (1%
1,pp251-79  Fairman, Grotius Society, 20 (1934), pp 123-39  Wilson, AJ, 33 (193
541-5 H Lauterpacht, BY, 26 {1949}, pp 86-107 Fitzmaurice, ibid, 28 (1951
1-28  H Lauterpacht and others, Annuarre, 43 (13 (1950}, pp 366—460; and 44 (1) {1
pp 197-224; and 46 (1956), pp 317-49  Fitzmaurice, BY, 33 (1957), pp 203-38 |
Sull’ Interpretazione dei Trattati nel Diritto Internazionale (1958} Favre, Ann Sui
(19603, pp 75-98 Charles de Visscher, Varia Juris Gentinr: Liber Amicorum
Frangois (1959}, pp 383-90 and Problémes d'interprétation judiciaire en droit i
tional public(1963)  McNair, Treaties, pp 345-489  Degan, L 'Interprétation desa
en droit international (1963)  Higgins, The Development of International La:

the Political Organs of the United Nations (1963}, pp 302-9  Bernhardr, [ie A

amendment of its accession clause to allow for such accession; or the other parties may
consent to the organisanion fulfilling the role it has assumed; or the member states may
t0 act as parties o the treaty, but as an internal matter between themselves adopt a o
position as may be required by the arganisation now possessing the relevant competences.
parucipation of the EEC in many multilateral treaties affords examples of practice in
matters. See, og Case Nos 21-42/72, NV International Fruit Co v Produktschap voor
en Fruu [1972] ECR 1219, 1224--5 and Case 38/75 Douaneagent der NV Nederlands
wegen v Mspectenr dev invoerrechten en accifnzen [1975] ECR 1439 (both 15 to the G
Sec vol 1] of 7th ed of this work, § 9.

As to intervenuion in general, see §§ 12833, and vol I of 7th ed of this wark, § 5.
Sce § 667 .

Eg, the US-Korea Utilities Claims Settlement Agreement 1958 (TS Mo 57 {1959)). And seg
Juridical YB (1975), pp 196-9. The Federal Republic of Germany was entitled to act on bd
Berlin (which was an entity ot forming part of the Federal Republic) in its inte
relattons, including the conclusion of treaties: see § 48, n 356 {and generally § 82 on the mak
treaties on behalf of protected states). However, the conclusion of agreements on b
Germany by the Allied military authorities after the Second World War was 2 differens ma
in most cases the Allied authorities were acting as the governing authority of Germany, U
creauon of the Federal Republhic of Germany, these agreements remained valid as weaties
Federal Republic. See the Convention on the Settlement of Matiers Arising out of the War
the Occupation, 1952-54, ch 1, Art 2.2; and Bathurst and Simpson, Germany and the
Adlantic Communtty {1956}, pp 82-9; Mann, BY, 23 (1946}, p 354, and BY, 24 (1947},
Simpson, BY, 35 (1058}, p 374. Sec also § 626, n 4, as wo treaties concluded by the EECa

without the direct participation of the member states, but nevertheless binding on them
§ 626, n 3, para 3.

w A w e
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1322 Important groups of treaties

the Australia-New Zealand—United States Pacific Security Treaty 1951
(ANZUS).?! Insofar as it establishes a system of collective security, the Charter
of the United Nations, in which the parties undertake to lend assistance for the
collective repression of an attack directed against any of them, may also be
considered an alliance.

§ 666 The casus foederis is the event upon the occurrence of which it becomes
the duty of one of the allies to render the promised assistance to the other. Thus,
in the case of a defensive alliance, the casus foederis occurs when war is declared
or commenced against one of the allies. Treaties of alliance very often define
precisely the event which is to be regarded as the casus foederss. But many
alliances have been concluded without such precise definition, and, consequent-
ly, disputes have arisen later between the parties as to the casus foederss.!

TREATIES OF GUARANTEE AND OF PROTECTION

Bussmann, Der vélkerrechtliche Garantievertrag, ctc (1927) Freytagh-Loringhoven,
Die Regionalvertrige (1937) Zietzschmann, Die valkerrecntliche Garantie seit den
Locarnovertrigen (1938) Satow, Cambridge Historical Jowrnal, 1 (1925), pp 295-
318 Headlam-Morley, ibid, 2 (1927}, pp 15170 Zwaardemaker, ZV, 23 (1939}, pp
30116  McNair, Treaties, pp 239-54  Verzijl, International Law in Historical Perspec-
tve, 6 (1973), pp 457-9.

§ 667 Concept and objects of treaties of guarantee A treaty of guaranteeisa
treaty whereby one or more states — the guarantor (or guarantors) - undertake
an obligation to secure by lawful means a certain object to another party or

p 1004, With the reunification of Germany in 199 {see § 40, n 32), the German Democratic

Republic withdrew from the Warsaw Pact in accordance with a Protocol signed on 24 September

1990. By an agreement signed in February 1991 the miluary seructures of the Warsaw Pact were

to he brought o an end by 31 March 1991, -
' UNTS, 131, p 83; A], 46 (1952), Suppl, p 93. See Starke, YB of World Affairs (1958), pp 110-27
(reprinted in Starke, Studses in International Latw (1965), pp 121-39), and The ANZUS Alliance
(1966); Dunbar, in International Law s Australia {ed O'Connell, 1965}, pp 40119, As tw the
suspension by the USA of certain provisions of the wreaty in relation 1o New Zealand in 1986, in
response to certain policies adopted by New Zealand, see § 649, n 4, para 4.
Thus, during the Firse World War, [taly declined to recognise that a casws foederis had occurred
under the Triple Alliance (see AJ, 8 (1914), Suppl, p 368}, and Greece refused 1o recognise thara
casus foederis had occurred under the Graeco-Serbian Treaty of 1913 (sec AJ, 12 (1918), p 312).
For the assertion that no cases foederss had arisen under the Warsasw Pact so as w justify Russian
action in Hungary in 1956, sec Szikszoy, The Legal Aspeets of the Hungarian Question {1963,
For some definitions of the casus foederisina numicr of}t)rcatics, see Bowett, BY, 32(1955-6}, pp
130, 142-9, and Self-Defence in International Law (1958}, pp 225~ 38, and Shubiszewski, A], 53
(1959), pp 613, 614-17.

Where war breaks out between two states this does not have the effect spse jure of giving rise 1o

a state of war involving the allies of those states: see Re AB, AD {1943-45), No 96. Cf Thomas v
Merropolitan Life Insurance Co, ILR, 26 (1958111, at p 635,

3055



Treaties of guarantee and of protection 1323

arties.! Guarantee treaties may be mutual or unilateral. They may be concluded
Ey two states only, or by a number of states jointly. In the latter case, the various
guarantors may give their guarantee severally, or collectively, or both. The
guarantee may be for a certain period of time only, or permanent.

The possible objects of guarantee treaties are numerous, and the following
examples may be given: the performance of a particular act on the part of a
certain state such as the discharge of a debt? or the cession of territory; certain
rights or duties’ belonging to a state; the undisturbed possession of the whole, or
a particular part, of its territory; a particular form of constitution; a certain
status, such as permanent neutrality or neutralisation,* or independence,® or
integrity ;° a particular dynastic succession;” the fulfilment of a treaty concluded
by a third state; or the pacific settlement of disputes.®

To be distinguished from a treaty of guarantee in the strctly legal sense, are
treaties which are sometimes loosely referred to as treaties of guarantee even
though they do not impose on the ‘guarantor’ state any lega ly binding commit-
ment to secure the object in question. These ‘guarantees’ are usually of political
rather than legal significance. They may be implicit as well 25 express, and often

" Notr also guarantees given by states or {interpational organisations) in relation to such matters as

investments or loans. See § 407,08, as toinvestment guarantees; Meron. Investment Insurance in

International Law (1976}, and, as to loan and guarantee arrangements by the IBRD, see Broches,

Hag R, 98 (1959}, 1, pp 339-73,

4 See Meyer-Balding, Z1, 26 (1916), pp 387426, and the literature there quoted.

As to the guarantees by the League of Nations of the ‘minonities clauses’ in certain treavies
concluded after the First World War, see §§ 4267,

* See § 96. See also the Convention of 10 Getober 1921 (LINTS, 9, p 212: TS No 6 (1922); A], 17
{1923}, Suppl, pp 1-6) between ten states regarding the non-fortfication and peutralisasion of
the Aaland Islands, and n particular Art 7 as to unlising the machinery of the League for giving
effect 1o the guaraneee; see Charles de Visscher, R1L 3rd series, 2 {1921}, pp 56085 vol i of 7thed
of this work, § 72 (8); Modeen, Z6V, 37 (1977}, pp 604-13; and Surupp, Wirr, i, p 22, for
bibliography.

Thus the LK, France and Russia by the Treary with Greece of 13 July 1863, guaranteed Greece as
‘a monarchical, mdependent, and constitutional Staze” (Martens, NRG, 16, pt i, p 79); § 131, n
40, For the bearing of this Treaty upon the action of the Allies in regard 10 Greece during the First
Waorld War see 8th ed of this work, p 965, n 4.

The USA guaranteed the independence of Cuba by the Treaty of Havana of 22 May 1903
{Martens, NRG, 2nd series, 32, p 79); of Panama by the Treary of Washington of 18 November
1903 (Martens, NRG, 2nd series, 31, p 399); and of Haiti by Art 14 of the Treary of Port-au-
Prince of 16 September 1915 {see AJ, 10 {1916}, Suppl, p 2343

In 1961, Greece, Turkey and the UK guaranteed *the independence, werrnorial integrity and
security” of Cyprus: TS No 5 (1961}, See Lavroff, RG, 65 (1961}, pp 52745, For the events of
1974=75 which led to the invasion and occupation of part of Cyprus sy Turkish forces and in
which the Treaty of Guarantee was invoked, see § 55, n 15.

Thus the integrity of Norway was guaranteed by the UK, Germany, I'rance, and Russia by the
Treaty of Chnistiania of 2 November 1907 (see Martens, NRG, 3rd series, 1, pp 14,and 2, p9), 2
condition of this integrity being that Norway did not cede any part of its terntory to any foreign
Power (see Morgensnerne, LQR, 31 (1905), pp 389--96}, However, by 2 note of 8 January 1924,
addressed to three of the guarantors, Norway denounced this treaty, on the grounds (it is
understoad; of its incompanbility with s obhgations under the Covenant of the League (see
RG, 31 (1924}, p 299, and LNTS, 23, p 64). In the Peace Treaty with Iialy of 1946 che parties
agreed that the integrity and independence of the Free Territory of Trieite shall be assured by the
Security Council of the UN {Art 21 of the Treaty and Art 2 of the Permanent Statue of the
Terrttoryy

See § 131, nn 39, 40,

¥ See § 668, n 5.

L3
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1324 Important groups of treaties

come about by the association of the ‘guarantor’ state with the transaction whose.

purpose and result is to be assured, thereby demonstrating its political commit-
ment even if in legal terms it has not assumed any specific obligation amounting
to a guarantee. Such informal guarantees may involve, for example, giving 2
general indication of approval for the terms of some transaction, acting as a
witness to the terms of a settlement, or even becoming a party to the treaty
embodying a settlement, although without assuming any specific obligations
under 1t.” ~

§ 668 Effect of treaties of guarantee The effect of a guarantee treaty depends
upon 1ts terms, but in general they will be such as to impose a duty upon the
guarantors to do what is in their power to secure the guaranteed objects. The
nature of the compulsion 1o be applied by a guarantor for that purpose depends
upon the circumstances. Any compulsion used must, of course, be consistent
with international law; in particular, any question of the use of force must take
account of the prohibition upon recourse to threats or use of torce, which is
subject only to limited exceptions, such as the right of self-defence.

It is not always easy to establish what events bring the guarantee into opera-
tion. Nor, where there are several guarantors, is the extent of their individual
obligations always clear. In the case of a collective guarantee,’ one of the

" Thus, an undertaking by a third state "to respect” a sentement, or 3 state of affairs established by

or recorded in a treaty, does not amount to an ablipation w guarantee that setcement or stae of
atlairs against unwanted change, but only involves an obligation by that state not 1 take
destabilising acuon itself. However, such an undertaking will often suffice to establish that sute's
politial backing for the setdlement or state of affairs, and may 16 practice secure its protection.
see, ef the Final Declaration of the 1954 Geneva Conference on Indo-China (see § 40, n 54} Ant
2ot the Austrian State Treaty 1955 (sce § 94): the 1962 Declaration on the WNeutrality of Laos (see
5 %6, n B3 the 1973 Acr of the International Conference on Vietnam (sce § 40, nn 57, 54); and the
1988 Declaration on International Guarantees concluded berween the USA and USSR in the
context of a settlement of problems arising, out of the USSKRs intervention in Afghanistan (see
51300 14, pare 21 Al of these invalved undertakings falling some way short of 2 guarantee i
the legal sense of the term.

Sumilar are rreaues which merely declare che policy of the parties with regard 10 the mainten-
wnce of 3 termorial stavus gro. Such treaties do not establish any legal obligation ra preserve the
Haths quo, or o pursue policies to that end, but only state the parties’ firm resolution 10 that end.
Examples of such treaties include two sets ot declarations which were of considerable diplomatic
mnpurtance betore the Fiest World Wars (13 The declarations (see Martens, NRG, 2nd series, 35,
p 642, and 3rd senes, 1, p 3 exchanged on 16 May 1907, berween France and Spain on the one
hand, and, on the other hand, beeween the UK and Spatn, cancerning the territorial statws guo in
the Mediterrancan. (23 The declarations (see Martens, NRG, 3rd series, b, pp 17, 18) congerning
the maintenance of the werritorial starus guerin the North Sea, signed at Beelin un 23 April 1938,
by the UK, Germany, Denmark, France, Holland and Sweden, and concerning the mamtenance
of the tervitorial sgarns guo1n the Baltic, signed a1 St Petershurg, an the same date, by Germany,
Denmark, Russia and Sweden.

See also a declararion as w the status guo in the Pacific Qcean, numely, the Quadruple Pacific
Treaty of 13 December 1921, between tz: USA, the Britsh Fmpire, France, and fapan; TS No6
L1924}, and A], 16 (1922, Suppl, pp 60-64; and the Political Agreement berween France snd
Poland of 19 Febraary 1921, LNTS, 18, p 1L
The mere fact that a number of stares puarantee a certain object to anather state in one and the
stme treaty does not make the guarantee a collecteve guarantee; for a guarantee is collective only
when it is expressly stated o be s, by the use of the terms “collective’ or ‘joint” ar the bk,
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UNITED NATIONS
CONFERENCE ON
THE LAW OF TREATIES

Second session

Vienna, 9 April-22 May 1969

OFFICIAL RECORDS

Summary records of the plenary meetings
and of the meetings
of the Committee of the Whole

FERN
"N
w2

k|
2

\&;:

UNITED NATIONS

New York, 1970




TETC e ITED ek JE1DelErotw s ooy

RS IR TG+ 2 )

FET ospuaE o W Topplacs

F e o, eper

SEIANT & B x2dl
N3

PITIFLT W oLleMl

Wy s oaE gy

L

Taesduy a0 lesiov pe e
ELTIETE SR

R I I L i I T

[EE R ] .;” R L

YEY T 4wy PlBo§ow s

L R I T d oY en g w s ES
A R ) I I R T TR R S ]

FT AU B TR S P PISYS B
CTEUM UL Pt LTI g Y e ST

SO SRR N

L o e g o n a Res.oagr s oy oy
Tiigwete sy g B - R T EE S
,, ERERE R LN NS BT I B
CEER e ar e gt v o
Tk 4 E . . ) D
PR AEELE LIS SN . LR LR IR AN BN T R T L]
I :
X s

o ke

PEONd O RTLREL M LD RN 4G 1 AiEge
[ NEE L L £ S L TSOE FRb- TR ) LA >4 PR 1 19
jL 4 I P E <t tL R 2 oo RELLAAN BRRRT LR
LANLE P B N T PR TN S S
Be R R E R e o ddT T 2 R RO ONRIE O, e
% Wy % g P dwed pe® e L e SR TRt T B T [
ERSU FURRET (LR R
LR R R ST R T EFT IR ” + TH

A §oaE ran preded o Do
B R R N T 15 (A

mu

el A} 5

P

LS = §

TN

SR I TR

SHE

SN0 S T AT

iJ.& oonYS £ {1

LLCOR L1 * I |

STS Sao e s Lae

LS

[Sad

N T9OTHE S MTILT e

R

HEH (L E- 10

P e oy

s
o4

R EUTIO Qg ap v
AL B L _A.n_,,....“.?;é‘..m T

LI TS T TR IS TR IR e
PEeasopeyow w0y Fauges

e

T N TS B P
posadard ol o

SRR I ¢ R R
ISARY JEEY

VAT LM TE @

WSy o Cide ag

SITIEE R x ey
L CIRT ALY 2
5 -+ HEL U2 T PR
T oar oL prETYEE Gr e

.

s m»,uukuﬂ iy £ r

REDETY -
TP W ewanoa T Fungesc s S popaoass .:w T T T M ap s b 1?. ki
T osyad ow pestE

fovEE YL w5y Sopryat g omisey ot g oo

A H
EREL RN TS ) - REUSERL LS M BT RS AR H) 23 BT S TTR
. LI T R R ;

PTTET AR Takad pLce 1ML 3 Ao pr :
L e CERT R R poR R e 15 prsod, R T |
ey v aeadkr o
1 RN Hana el X

[ TS DR I TR AATY
LT
EIINRT L 1 IR I

e e rep Fumesd

TRIGE ) Ty ey

hEPSt - U TER BRI

L: LIS AN & TR 1Y

i

FELIE TRV IR 11

Tu

EHY: RN

a0

[ LR L R S PU TS BRI TS

LER Y PR

RN Y R

PARLII Y ML oo Wl Rt LR R N 1L B & ¢ RS YRS F T
114743 RN T LT E wD W Cgean
Rk LT IRt R A L2 T IS T PO

B F
Cipg g e osmIH v Irwr o csmlop opey oo

LN B} LI AV -
1 ool

ST Mgy T CIROE TIY W re ipeiaas CE ) V] 4w 5

Gon ?,x; HU aiy fUohoft s ) oMl e - LY
[T _.. R L T N I LU A YH TR
FR LS

By
T |

LS BB |

e i

[ R R
LU P BN H TS
[ IE LRI I R 1
Ve POy poEErmpc <0 andhy rpray

t L B U F TR DN
EE T~ R R T dﬁ,_u«. = BRI
ool AR BSRNT T ST L Wi Pk pieda

w0 nAp e s
ved ﬁu,.ia .._::. L g
CL s @ an s Cpewien e casewedl s
R ST ‘.-,w‘nu_ RO TERE T
el f PR Gt sl S g ey
< b car
T

RS9

N..dwm

A s
LR LT SR SR |
SRV [ Lot AR
TATES TSR g e TiETE )
HEERER ?. UMEEET Gy 3
WEodeT @R GENTIY W oG

Sar
< .«my:

RV

R N L T
DR AR B EF FET
T S I LR R & IR ST RIS S FE PR TR
R prras poapu ot v ng w4
S lads [ AL B L AAC- U LR ISR b MY K Y
o 4ﬁ‘3.( TR FENTEREN p.h.:o: A Boemor roed g
3 g BT (R B LS TE R N O B VN T LT

O O R s

[T

.,

i?{l &C. L R X F T

e o B 5 RN R N

Crarewd oay
0 e b
[ IR AN T

LR S | i

B HEE ST
PLY A 3 e
S aE Yy

s g MO ] T avapmessd o IR

.sﬁ- P {rar %

[SRSTTE: S B R L T I L LY SO T

comn b sl PR S S £ 211t FLAERN & S H NN R 41 S L R I LR T F I N SRR
LYy taear STE T LMY a SHEAEE 0 DORE I RSl TED TR OTINY O e gt YR L
K [ESY IS | LIDNCREA T F P 1 £ I ER [ “7:5 R T LR BN R AR T I FE e S S R ey
CER s .,ﬁ f .ﬁw.r Cwoppe copapgr ML SRS by el ,,:.qu cE
TR B T ) ST I ETRR Y SN N L UME L SRR (ECNE S ;i RN
AP geesa i B T R o TpenT oy R BIRY N Rt LT A g

ERERI RN LI 23 Jum. i rrnﬁ, N v
oo oy o cEraad g e ool
N ERRROET SRR I L T I S

(RN EANNRT S TP T EL - B B SRV RS s
S L E e 1A
LTSNS 1 TH HEI AT S

" N ;. a B, TSI TH O e
[T I T L E R T T o T TR T R I I L P OIS ’ u 2 e K . el m o mr ¥ x_ )
. " oG EOTT O E 2T kg g
IR L TR LR N R I T Lt TR ot . . — LZE S € B . :.w ¢ H4E
' s g . LEDATAIN g wio b T oA teden oy owp o b

LE E S P4 u,.n:.%, SERAPRTE DO b IRy Pt B - : -
B T R R T ST T L I il S T Ll L R AR R L

¥ H It N ) ok @ 4 A B
s : ? Sl ha I GGy FET NP CEee R Sap e sdey ey e ap
R Rt A S U L IR TRUE A I R ]
h E ! .
i T T P ki Tt A TP L T § T R £ R S LI UL Car b o g B A B

sewsy g
igpcovsg Tyme ¥ il
Ervie e ®

SEA
TEAR Y

s ol e -;. LAy e s minalest gee e R IR TIN REY SIRSTIGE P TS LR YR T

o
EELETR TS TIN

LIS A e |

RREE Y > TRIT N S S L0 L B TAN G5 DA Crag EeEL
BEOUpenpt PALIFEE sUer PRO TIEWIEL Mg 4g o

B I BT TS T B L Tiedvrgmy Thefre ey mos pesp aepas dde
T I TS I VR B BT O S : L. 43 - " Siad
CqEn PR T " =T HE TP

B T T TUr T, OO T L2138 BT Lo R 4] ,J:u <] [ETTR
I . ~ ral i ©oAiiamae -

g iy aires e e v el TR PR U R g el iy o4
£ IR REREE SR ; "

; TR R A e LU UL I 1T LS TRUNIIE. 2 vem S en kT
B TR N T | i rpeLEE i PRI TERR R S ot O S | JE =Y

L ¥ s p TR GERESYY B o§ % (e piEs £ P - BT R PE T PR Loy oy

E R LT T e 1 e e ¥ frel
! 4 PR - - aprLr s e TSI
I T ¥ A TN L " ¥ tex u P =

W s orartiyy maes caaopeasy AT de ki wErooopr by prwesed ditmer e
SR e TR § CRAF ke awmomy & ag - CEASLTORE R RYHES poapy doYes cps ,,n..,., e e
; Wiy T oy caiRergeg GECTIENE O 37RO T 6 VIBUSAD B TR BT ITREL O

[ AR R RS o W L e T TS DY RLOTRLMEC ol 0 IO UML) LY ST

Spo dvreaame o RTHEOGL S [ CREBF G XY O avay THIOUSESE 300 39 CuRITIRp v I T oo
PR Cmesmopop @R} S WIICP T 2T ORI S UMY stk

e R RS B R N U R T SR, B | i x: TNt T O .,L~ Bt A2 BN ] %.Sn.?cm.,,..wﬁ sa LI 81
(S SRR Ry Ny Fon gogndg g T Gt mﬁ} ERTR R I S R TR o BT T
T R e R A T R TR ARC TR R O O tE O

B

3ok oy r -t

RS DUUERS "o

EEE T

T DD P T T Rl Uik DS L T O i S IR PR

ar e oud

U g

R RR

i ) 4 PR . crew - PRt CtL s,
P I e [ETEST LT | §T e O SRS B0l b DUHED s Tt :.»Mx"
pon ki owarel e owwge Ler it ,x«.w TH eTE Erda 1 a.‘w PR VR OTEE 2 TR s TFTLM h LR S ¥

B L L B T T R L TRl LN EN e} Y 4 | e adi @ oo pur

CIT S ITLTR
LTS N &

L IR SR IPYE LR R R TR T £ S S B

[ARCTRTS AL LAV T Ly S I

P L HETTR :.«4 LT U AR N ;&, R I I -t P TIT VRSOt It S A e It
i wwew o wnp e sgdomnd voopes .
i R L u.-whu. 13 ary ,Iﬁ_ ,.L N I O ,i.: i mnh—&__ ¥

U R N R L SR R LR N B PRI TR TP
ShE Y TENRIT e POlels 20 RE OBIG Y0 s [TECe 1IRESRC

T T R R L A P

EEF LA AT piw o wre g >
SA g RETE O Pef HTwl RGN 3T LRl N
E]

I NPT TR P LA BN N

.m.:,ﬁ« R .m.-x. (S TR
HOMURARE W UWUE PEEas 0pr el SUTenel s o
BlsaiTe ROPE T Cpeew SRR N .Ew [ LS T A
B gbta apt L FEID M2 RO S RS e i o] b I LIRS

PR AV E e et i o

I ﬁr.....ﬁ;.:? [EE S T sy m.l.r% TOWp IRE YOy g e P R R S 1 Y
[t TR TRRRS T Ty TR IR LR A
TPy W ey ,&r&, B £ PLemmEReY eren 0o 1 T

.ﬁ,M..w.\,P-;:
PR TR I FIR T Y
sfra
poREnT THEIE e a3i0iy DMITEW EXYRE T
wpgn. oooshimned or oot rae
R P L T L T TR TR TIS 1 B CR Y ST B

R s AISUEE YHD W e e g e g g

B T O - e L - LR LI T
e s g T g R“ e

H Mf MOMETCY W P RHEU .
L. JO IR TR U T BT T CHRIRLY

FHITHE R
AATREAIYY B0 AR ‘,

FEYRERT TITRRE L]

IUCI T RV A TO - R T T R T 1

|

[ IR SN

BTN TR SIS P L
oy B e oW SRLST H 2., P w, HL IR T
= CaHIT AJHETLHEY TR aTms 5: R T T YR

wwa;

i TR K 24§
EXTN = B Ut L2 TINE L SRS 0 L5 1 B

xi; :: R .—.!,-Inu Wy ek gy




3040

ETJRLYF R . oy riap cepre e C
.w:hxh VR TR e Loy rmpes . i e Arwu THOUED Thmoaeny g v...mn. R ) HYSTUNE TS : e :. I TTaagE oY P 3T R T I e T g N I SRR
G s LI TR N MU S g e weq ey | B il L oAman Frmnoan T U L i WU e BT B T g :& P
b /;:. Si T E e SRR ) s o _:mb:n 11 RO LR o n spaesw 20 gl s sad ol PR IR % SR RPN S THTE: e Foy
ST . . e BRI b ALY BRS S oy T HAIPINE Y e peuy
Enm P N : h }.n A W. * —t uaea g “erd g pTugee e e WS JUC [ s [ ocx, ; R AR ALY et ey
~a R s e s L 1] . FNWE W om m.uﬂ._mw w“ RO .,,M 1 ,«., LI PO PR 110 1A R TR i ) EHCO R M S T pagiey ey £
TR TP, . * > =R * Ty AR N : H > PR gy .
JBET ESSEN M TR % awpw g 0 wim. s b B I R N i B O4E wmes o emar W umpnudaeon LA P PR LR PR SOy
FUoes Ratmefgg AL G O s s e e, ’ ’ ) bk Tur WHe oo S isn e AW ML LIRS pEDITROn PO, Ry \m Eelt N ¢ Rt R Tt RO
FRAI, HLAL ey mag w pen LAt PR el Lm0 SO LRI TP o A s MY R S e e e

CEHE SIS o it agh poun he
Siba g opet

ALY OTTIRIINT TRL U3UE T FRGp F M f Th AN Giiom ae? A R B G NI

P RSN g eweyy g
LU 5 R P .ﬁ.n.ﬁ. v P

[ TS TR pames gy s syl B0 pqoee

* o 3 » - R o TH PR RmEe Ty s g
MR e - e ap A e ) ix, MM. 2 WS st S AV PELOGL Mema L e
iy . . . . . FRr . £ . -
ledEs L kR e S LN B TR N N L BRI TR I AR e TR TOEI T TRy Ty T :_ Ao UEELOW LIRSy THE R M Aaey auw

spmgs MRS KA PR M, fula 2 A ﬂr..ﬁ L..
ur:.,.m. AN .,..:,. BT AN % SR T S
M il BT L LIRS ARG T B

b e .;.J. B .nw? RN
RO IR 1 T B A,

[ b A T | « LU (ST -y

I

e TR T - Pt R T A Lemoon po
g o omvoncad EUIRS M LR C R I T T
ERID = FXINS YT g..:;: fEIse T cspran peos

vy Ju:,.&..ﬂ R TIEEY TRT

A &-E Lty s ma:: 1y o .w;; EHS A 2T ay 4 pen __ y X ey STy gy WA T TR R R m. 4w ,”.rx.mr

. 5 R X P x 3 R P o
i b EEW Y Hoag abrae sog ooy P B T T .”ﬂa-.“:.ﬂ L \uwvu‘.‘_‘,n.,ww JJ«.wl_ﬁww”_nyu.M... . _”f: ok
iy . i Tl O L R LR % L ey FARRIINE | WL ..: O g el S g PERRNTE AT | yiestuel of prog R B ¢
-l Ty nﬁ;& B Oy T4 o oo <t SRR RN cewte reesy R R TR IR L R I R o B T R I ALIFE T IEE Sia TG DO SR iBOE IR e

e,

g roaoedls dmoap uncend o S 1
et iy my SR BRI AT L 1S A
ST LR AT N e PO EEIS B L

153 Y [ =32 SRGLDE RN Sotmp v Ty e
| LALRRR ] BT = T S B T TR | BT YT ToR Ty HRE ITH SHES *T)
AR JUTEAPENGIE e T xg b 1 R
OGN EY A CURE T OIS SRR Cjlen Yy E oo
A [ BEOUSSIE UL AT S IR sy
fae PuT e S P P beRaos)oay

coydemiie. Rimeouss g e
BTG Neag 3 s enaae gLak ke
LUCTY ud) v ETRN Y

B I R BT ) Ly
LT I 3 TS RPURIEE .
BRI R A T I Ao asd u::nf F L I
RIS Y R g Gk ampe posom e

R i &g,

,.?.im By

MR,

FATLE P EEE AT W _&. PRY E O T digw o wh._.. e CES 18 OETME uT:

¥ N aneere g Al g

Ao atediegal Lar aoe s SR G P SN e i 2y

il & & : R WuTie  cmr 1 - ' - - ] . . s T
(AR T B a-!u- el higdia SR LYK B FAg o skl A v Ep prrew P ¥ s c Lt ey e M uﬂ..&.. [CH IS
3 . . - - PR o3 HTe L ™

- - FeTy oK TiC)  aer ; i ol 4. tR B = : SECTY TSNS, epireey A Bl AR
il N0 LA ngan g gy oy ot o ;*...y.”.m.mu WU e ey 4o H st pey 11 Tm3 T

MR Rimaseiny 1R Sa3

Pk o1 g DRI 2207 e A TR SR 1y ]

B R R T I

rpmosl on o weopr gy o rer oow e N jad] e - . °
RSN g | w:s” eomt % g e o ,,‘. e fw‘ B PMIOSE A pAIER. Se aMOqp LmE SE
TIPSR E T OB Y oy pa kx S ,u_-,x,...,wt . ., ::4 . C PR TS e S R e g G WL ay K a0 eE aensuas i by
DA RRRE MG 4D jtaarpess gy [ e f . ..4.& 41 ot L DO B I I Tty s T L F o pres us Sy P :n‘ Uoamftie
. . : " \ [ 1 . LS R - \ Sy N . . . N -
CIRNE Tway ek ceactr RO LI ER S WY Ay pepilive o M gt opreth pre owumesmo o SuoTayg g ve G g pay G 1R ! ropey
n!ﬁw: TR R R A Fewipy sk g s . DR _ R me |, ou oy L’.ﬁ L LR TR R T (PR TR I R
e T A cppnw ey 3 LiEFETRWRIT SO FBOTTUT L o 1L iy A I PoUT LRI 2L plusean g oxbs e
2ia seund e LT TTENTI e semcs 4 PN : 4002 shy SR e . ¥ . X

o ApTew o L. s g . TR QT s
TP A L Camesaniad Sy O pRUOCE UGS TR Tea g6

WTEATE fjun

TR}

R E U N . g ; )
,H,‘,csm.,mw. ;”:n; HEY popaon Sy gy 53y = 1] m,x:, He) TR LY Coatkipenecy cnsrud a0 @ et ooy
E R TRt o LR S SRR RITIREED i E b B R R T O O o AT I R W oeumg - spiat ongy g rac fy op o opoes

RUNE R R A

LELREL A LRI TR

U wt g .w «.w._

SER g O DRy S de g ey s 9docs o TORPUA ¢ L oy ades g

GHGTy M) N G wom 1oy L ru.,.n&,_,.g ,J.m:.u a.u.” ”c_am; ,.M~M.nu, Nl A...,W..w..\&.: “waadend B0 D st SMbUe QEETY I LR o PiTosd I UTV DRSNS PN AOURIIRE T 063 1D SEIR
e LAy L i.,r,.,:_m :.,,122». ..)33% 1 ; .: M;_ TMIDLCTAL A UL TEL CE e e FRRTE 3 TEEREAIORH T on pp 3 sTesn i
o e S NP B JCpen o JLICXE A g _,w: T oy v TP an S1 NUpTH
DBaiatle ris s g e et e W E g g ydana: madpea B o gy AT e el peyg somm ey 2 el e d L N R
’ e R B e et 2w peprm CTECR R NG ST erpieg SRR LSS MY B ANE P 2 g
! TECHEL I Ca g s A e e s TR RPN Tgowes L ghufiasd e P ..“» 3 Mm!r.. L.u B - 1w.~ o ..... . .1...:
TIHAWL W HADD S WAL S R i o p g ERETE aresprrelys 5 rara o ey e e B w«. w;whuud«..x: ,,wnw’ ,‘n._:.x:m” - ~— n h 4. ,,.m.w ‘
[N ,.-.s.u: K FAOOTUR LAl s ﬁ. I A R} L1 pEp e :_ A W R U, _rr L—.mmﬂ% y Sefo WE £IT.01 ML AR { I P . i T
LTI PR SRR LTI W TR TR < s T.FN.ML na._ ey a A E RE £

T oun HErs L SPRR ,m . Jb o ... wy - . [ Ed S 4,”1 Lw.;.n i ,.,; m
R R U PEIET N 4R oy H ) B e soerd ) SURE Y G SSIRTRM v % e S
AL R R PR I 41 LR IS LIRS RT3 APYS BT AP e s sEy o1t

Fope
i Tk %

RIS  eg DOWRERD LSRR RS . B AL

B E oot S T 1) FAN T B Far
YoOptes grap HES

s SILaIrDp PES
SO TP X Ch I 0y T Qn_ P

£ I Y  ]
B g

[EEE ¢
ik

I

Lot BRIV

R aEE e TYLig o Y fa EE TEYUE T 3;)._.: ey A EREE Il ot E 5 TRIT ERLTY IR RN B
Tl e g THesl I R A = B T SLL L, T TiTat XY A PEE TG CERg e vEeR g e
R kel N ST SO sk e ,J.._, pam T sadn o oapppe e CegEoE Tan Wl opke o« p :
R ITE QTR :.. LS DI S T .\Cu 1 kT NP e RS DO TARLY G LR G PR 2R PR KO Y L3 g YRS TRITLC B
! GIRMIGAES DT TMUMRGTS oML POUTR Sl DG ur TIIME EE e
Pt AR e s e | g Ry R i e e o Jupmww M 0 CBEAOLML T 3 cnn w me o e A sp BTN
S B e m 4 WRIEN B et g et ep g o TERPUSLIE TELT ML TII WL P T MR G DU nquanti Sy quIe A BRERE s dIrgens s | i
il saei pehy u.,ﬂl. Fentram LEN o] v?.i: E - . ) o n.m.s age pe .ﬁﬂuln 13 R e BLRS .lﬂ




9 "G T oag anordiainety pus gzt dd (181 ge WO AR s v e

-eiarndaaga; Aawpiy e smrsnf e jinony IRUDGREIRUT 3y jo HTMPAGGLT P BTy Jy g oy
P ELUSLEALITE (BUOTIPRISIS o satiad QYT FO RUBUDUT A Jo paogsr :

Pwiepgend oyt ang |
I Cspeilayy N e VA

A e

onqnd Aq pautascl aq o1 aze n Jo suoisisoxd seponsed do Juswsarde a1
TR QURWIdATe M jo Janew-yoalgns LI WL padnpap 3q 01 1o ‘pazepap
UORUAUL UE 9 ST qund] ;suonen jo ande "I 91 Jo 3uruaao)y oy o
Y1 IPEIY 0 sUOHEN PN} Sy Jo Japiry)) oy JO TOI 2RIV ISpUn pasy
~$1891 U JuswaLFe o sey ﬁpﬁ&“‘ ¢andstp yous fuw 040 uagdpsuan{
N0 Y 241 PIROM YIIYM SWIIB) U FTIRG SA Jo gt dpuay sapun sonsnf
30 N0 [EuoteWwINUT 243 Jo uonspsunl 2y padasow yog Aap 2apy
*Lpuoddg Ty Ino Butsue samdstp jo ssanosd prropnl Lospndwes g juaw
“As oy oy vorstaoud uswaaLEe sy u Poptput sonand ayy aaey “sny
EIAPSWIYR 1SATRNS 818 Jo Iaquny g < PHsaJIuRW yuatusaie ruon e
ue 4q punoq £jjeds) 2q 03 soned ayy o LUOTUIIUL DY1 §1 ‘udyy “mapy
TAuDuIRdUBLIR, U YINs ystqeIss jou PIP 10 pip suonuN; panupy ay
O} SUSTIEXNUNILWGD PUE S1UaLD3eIs STOHIEA £ B yinog sagiays joey jo
uansanb o1 uo sem HROD) 213 wody paaayip oy a1\ osuss SIY1 Ut peal
94 01 At AJIESSIN Drom g Apmpnsnsed pue ‘sprow g, peay 23puf ey
Wadsoa yus paniuwqns s I saduanbasuod [edag pey asey pinoas 31 Sunoaye
SUOTIEN PAIUL] 9493 pue edupy yinog UaARINY PIPNPULY JusuaHunigy
AUE JBL OO0} 31 ONssT ur seas AJOILLI Ay) o staes [e3o) ayy aouis
w.wuwmﬁw IS -IIN0G 10 sTes [Eaay UL Jo uonmyurp v 40§ sjusmaiune
Sulpwiq pomnsued EQUIY YInog 4 Suopedungues U s1uatons
[BISIFIUN 0 Jaquunu ¢ sey soy seas uonsanb SUR BSLD STYL UT WOyl uaamlag
PAARIID 3ep 01 papusiul e suonwax 18597 3o uondwmssid v sasmr suosiod
[EUohRUILL usamiag uswsfe Jo By deq gy prvy adpnf jo mais

-

O uy xmm.vsmuuﬁ..ﬁ Samwmwm@ 2143 wﬁm.mﬁ,u w‘?wﬂ »,h.wmﬂmwmm",«wuumf aom SY J0 asn g

306/

S uonedige el v FHRISUCD 0F UL 88 pug SpE Jo Bunas g
P BILEHUSTS OM3 PapRUL fJuessansy feanpy yinog Jo] uora gy B PUE SUOTIE N, PRI
JMEIMIRY peasde suswadurie, ue jeyy sies o ‘sasodand juasaad g 0y JuRIns §1 13,

1pmes
peay adpn[ fronp By -yinog fo suppis sy uo uoudq) m:zm@mmwﬁwm
a1 IRADMOR Juawasif oy jo suno PUI WO PALIDIUL 04 01 A[LIESSAD0U 10
passasdxa dpeap s UGOUSIUT UE Yous ssajun ‘ssanosd [eipnl A agqeosiojua
suonediqo sansed a1 105 mesas jou SHOP JUIDIBE SEIG-Iaur un ey
uondumsaid Arenuos ot astes WAyl Wae wondipsun| o sjpunqgn [euonry
=Iut Aq uondumsse a1} o3 SOIEIS JO 10asued M Jo Aesadou s Jo ‘pury
9UI0 A U6 pue uotde jo Asaqr ey jo TNOAE} UL $3301Q URdMIDg SIUSW
-2213¢ jo uoneaadiojur sy jo ‘pury SUo o3 uo ‘sojdiaunid ay ‘Apuodag
‘sanaed a1
uodn Suipuiy {jpesay Jumq se 199{o pue sdoos Frpus v Buiaey sjuaursosde

igt SLNAKITAOV @:MKQH.M.«,._/,MWPZH%%

ORI WY 0D Cany uedey aag .
B UR W05 GIRISGE G e Aane Aed 03 o sfimp afEp
rpraskaed w i syieds v o aosmnioed B4 AP sk o WIBE SRS g sey Loapeln
LOTIBII U g AR Agp tios b eSS PRIMBING 20 BUARNET 3 AT SuoNss; 1ritay
ATILTRLING 20 AJIDOU HNTIRISE 03 PAPUMILE SI0% AR op % WYL RIOIORURI (PR T §
By aapan spoeneRgo Basnpisd jo apprdien aan

 BIORY 20 2108 230 AuB 20 Ron PYHROIR SISRIH0D L) antie soonednaey TLL1 1 §ebhy

¥ %

THIESIIIG By e uw JU sz Avisy quwzwg@.mubm huﬁwﬂfamw Ayl

Ty

03] DIIBMLOLIR B pieoNap O3 PAEITIED ST o pats oyl uonERgo we 3o sk Ay bE § ‘oot

£y eug

FIT SHBIALY ARLRGU (UNPUNIDY 1M SRPLAAOE SUNIHY MRCERLERD SWUSEAINU onb LATDIMIA
w s onEBipin) fgar g1 vof Sy tisod 32 wamaad v ond g s Fumhpasir 2By

“HE gy 7 [Bran

HRT Ay,

PUOHNELLIAIUL JEI0 01 JUDIIIAUOIUT PUB JUSTRAIUN Y 5 PINOM 1 08
SHEWIISUL [ETUIEHUO) 8 PIPIREST 3¢ PINoys papoque s Say Yot Ll
PPUTIOWRULIO SR pad1de 93 181 10 suonrsijge [pa) mmasuod pnogs
W1 IPYY UOHUAMT KUR JO YOF] 1$2j1Ur QY1 J0 ISNEDAY ISEI] 16U $1AN0D
SHIJO OMUBZIUZ0D YL WOL) PIAGIUAT DIT DY) STAY A pus L nseal |,
pdiexn op ‘usaniag sfunpiapun utof st st pue SE[ENPIAIpUL Jo suon
T SSRISNG [ETORIIU0D U3 GBI IDUIBL JUSWIUINAGE) J(EUIS B Jo sjuaw
-awdap mmredas 2y wseaisy Gonsaedi-uo S S USIT SITIUILIDAGLY
tanaag astdimua [eargast pue aagenswiupe yual jo PIPU 210uM Ayl
LeltEauansde MTIG-FAUT O SURIH A wsurs Ao ssoulsng jo odi3 s U1
SENPMAIpUL Woa) A1Eaal JBHIP SIUAWULGA0T) pur snBIg ‘oonyd HESMEL )
URUAITE IXIL-131UL UP JO UOISN[IUOD DY) JO J0R] 2dBq 91 woly Susue
TRpUmU are suenepd eda) ey vondwnsard sun sumSe suoseal Fuipd
THHIOD DY 3333 20§ T0S 10U ST O[IU PUOdIS BYL I8 Iy Sustaaide [puoneu
nut oy spqentydde Apenba stoma wsay sy 1eys panugns 1§Dy {A)
PRADG DU pUT Sapesy a7y GBI Y3 (OPOD) [IALY) URULIDLY AU} ]
HHUOY Ul punot 5q 03 st pdwexa so] Ajeisusl padaoor sdeyiad st
pue ey edonu jo sumsds Soew o ped og o) s ST IRIL BT Ry
UARAIIG SUGNEIL [EBO] 284D U1 PUNUL SIIIIU0D JO UCTIRUIIO 9] Jaj 85]0
I YHa ApusISUOY Juswaaide ay passasdia 248y oya ‘sanaed jewy
uondumnsaid e st oz “Ajpuoadg “my| jo unos & Ul PAnIOJUd IO PIIRIIP
aq Lewr yowya sounp puv s1ySu 93eeaa 03 UOTIUAIUL UE §1 suone[al [eda)
MBS 03 ubnUAL B sy sodessed 28oyn U parBDUNUD 218 so[nT oM ],

Cuedn pans aq pinoys Ly gy papusiun ssaou ‘pauisfunie st jo uoy
-doaut ays ut ‘santed sy3 asnsoug g wayoq 81 Jussaie w3 uaym sy pedap oyl
FHOJU 03 JURANEAL Ak $atised 2y svmEday Jou ‘wodn pans lou are [sjuowaside yang),
“Pres OS[E PRy [T UINIY n0fjug ‘A snofipg ul
r UESWL £0Y3 38w Butpovisiapun w1 Kynoygp ou DAY ATUX SEIPISINO JRy buﬁuw& 0f
saapstutay Busssaadxa jo Lyssaoau Burdueduionae ayy g3ta “unnuaAINuT aprsine Aue g
saandsip Buipies jo gaps [k apnjoxs o3 pue “mouoy pue YiEg pood s 10 Yors uo A
@3 pusiul Jou prnoys santed ay ‘sane ssoursng ur usas ‘Ays wosesa ou 9as UED T,
o tprms [ vonnd
4O MILDVEVHD "IVOHT dHL




Gy ..m?.,_,f,w SHITHIIAS for g0 ey
POHRIREAY A DRIVIOgRE Y
TRBUEY A 3o () g apsg

TUPRY PG 20T N (1) An QLU drgas

o

UAOP 31 pIR] Winpueiowaw oy §, saisusyardwed siow pue asoord ssous sp o

(N 'poune] sndeart agi Ag paacsddr [BIIUSH)-ATe3R100g ST Jo UHPUBIOTRIG

&q poumepdys se uruaac) SNIRNFT 9Y1 JO §1 apny SUOTIRIRT (REI] Mpaan
O3 PAPUNILL 2 [rys studwnasul yons 1wyl 21nbay jou op pue juswasisy
[FUCHELLIDIUL, 10 3013, SUYAP 11 I3PUTt IPRUW SUGNEINGDL 43 10U TO1 ALY
ANPU TSI SUGSEDL (41 10] FAISBDUOIUL §1 BoREISH J0 3891 09 7, “ua
-ensiiag dond Jnoygins suoney pattan M1 jo uedio Lue oy Aued v Ao
PR{UAUL DG 10U ARW JUDUIIIEE UE YOns Jeip sapiaoad 3PS Eor ponay s e
FAPLIRIDING A4} Yilw pasatsiEag og sjqussod se uoos se s - o sE6r e
FIOLI) 49U SUOLEN PAUUTY Y] JO SIMJWDY 910U 10 340 Sg o3l pasiun
wuru aanduosop pur wiiof s33 1A33RYM usuiade [EUONIBWIDILT 10 AYEas;,
AUE HOMIY S 2apun do,] saod SUQBEN P Y3 Jo ISuUm) am jo
FOT DAY SE IR SESI0Sn 210§ PUR JAISHUOL §1 153) paigy a1 g,
TUORRIPSLING 10 o) UL 3pLOP PINoYs 1IN0y Sy JRp paing
~IB8 8L e JPIIY JAPUT LNOY My 10 m:v,muﬁiwﬁﬁ_‘ a1 ; :
A IMOGE [YEN0IG uak] pey 1939 ey g aenoaaed o1 fpus suon e
[eda) pavary priy soaed ayy usdaung jumuaaidi Y3 I3IRym uonsanl
U APRIR PGS L0y S IRYY ‘UG SMO[0) 1] 11 SUTULIIAD 0] $1 3003
JU TR ST Uy Ay jo wonopsund sy3 o1 uonoslqo ue Da3M Eann |
sap Aaed 120 a1 goIgs §o 20UdSIXG 194 YT IUBWIAITR UL 1dPUN Uo1)
-mpsund ysiqeiss o1 Surysas st £aed suo 1wy jroypp paso] a3 a4ay ou
8121001 fuonsanb ur quatansie sy vodn 1ou pur 9t apnuy uapun sand
s Ag sasurrdooae sy uodn e qe JUsisd uonopsunt s Lney agy sauig
¢ PRUIILENSP a4 03 uonalqo s1yY st a0y ‘suonea [rEb; mean n sappred o4
A popuaul 10U sem pur ‘Jou pip uonsanb UL JURUIBALRY DUY JBI punoss
AP v vondpsunt on sey ey A jeys vonoal utunpad sy sy
MBI 22420 31 pur ‘uonvargdde 4q 1moy s o sndsip gy sapor ey
quo g1 uonopsunl s 1anon sy Jo samg yog Aq sosuedasoe SY1 I STLIN
Y3 unILw staandsip oy3 Juawsale ayl jo AMoRIRYd 241 pur esose gyndsp
THI USYM SIRP DY) SUIRDUCD $B T¥] SE IRyl PUE "Wty (g oPRU Jusaaie ur
3o voneoydde a1 1aao sapElg o) Ladmag sastr gndsip ¢ ey asoddng
SURWALA Y EIng aqissod se {ppia se soydsip jounwspies ppoipni
Lrosindwon oy pusixa o3 s oigs meg og o gt oppray jo onad
U3 Wil JUMISISUOD 2 0} SUIRIL UOISIPUOD $1H] ], “uonediqo (e Jo spusu
-2218e se paysyqels? *sa0qe poysaigng suondaoxe aip o1 19afgns ‘axe wayl
U9y PApNPRU0S siudwaIEe Aue tey aduanbasuco s sey ameig Ay
03 sanJed srowt 30 om1 Lur Lq of apnry Japun vonosipsunl s unony syj o
aoueydadoe oy ‘spaom 19Y10 Uf B8LIE Jou pinoys uoneandusr ayy Ly« uoseas
0u 2q 03 swdas 219y ‘readde 10U op $aporISqo 53y AIPYM SITED ur yng

6yt SLNINYHEDY TYNOLLVNYAL M

5]

“ ongSn 1ivus 20
R Ot .:Jm %4 w,ﬁﬁn mew SF IduLm m,mJJm H1 ﬁum:u\v ﬁvfm ummz& mb«ﬁrmmg.mq wm;wmx.ﬁ N.MI./M w; Quﬁ.v%k»
LYY MFLUAGT DUS 10 S3UWINEY B ST s SnET | U Jo tRpES LY S0t IS 10 JUDLERS QXY 3
o wandp, soaagur fsydanws ot .ﬁxﬂkm»,hm #ET 30 GODVIRONE ﬁaéuz.wvm Py Y,
g oapruay CTEO ST VBT WO BOULERALO ) uradorny gy w1 fypdunnes sy Y,

“pourydaode jo sty ayr Aq papnpxa Assaadaa sea
sonsanb ursindstp oyl 31 swres a3 aq ppnos vonsod ay | TYHTIMUOWIO
UL Jo IAGUIDI ISYIOUR DU WoPHury Pauus] 9yl usamiag umusarde
suw o no Jusue andsip Lue 3q pmos sdwexs ue Ssaurdanne 1P} Woiy
WLE U SUDLET [EH2] 210243 03 uonudu jo uonesidl ou uap ‘unnip
sunl s ey agy jo aouridsooe s {nunod v jo adeos ayy wioy UOIBALISS
saudxa g papnioxe sndsip e aq ppos 1 Jo o Susie sndsip fue ey
NS SSBID € 0IUT S[[R] A0YMm ¥ ST Iuwanase a3 §i fuiedy gt apusy 1apun
PPYOAUL 34 JOUUED PUE P23SIO 34 03 UaYe} 2 ISRUI LIBED) A1 JO UonaIp
-sunl sy way ‘ssaooad snoBoprue o anewordip £q sandsip 0 uauIaos
13 4oy sapraoad s pur Juouasie 343 us asnep sandsip e s NS IERTIENY
;&.iwm:v Ul usuaie 23 30 o m:mmﬁm wuwzﬁwmmﬁ APUPXT PO goiga
N;Mwuw?mmhm“% T,,ML\MWCMW ST 0 @Uﬁ&u&@@@m Ju STUQUITLIRGL )Y U UeALasay
FHST 3D TpURY S0 813 1o "pue ‘11noe)) Ayl Jo uonapsunl sy Sunsno
18I uawinaie oy i uorsiaoxd ou o1 asayl ‘purg auo Yl uo ‘iAo
T IR R OSUE fim :CW%EMQEM DY L, TIUNLLBsLER o1 aspun SUOHE mxm.:
AERIa 01 uonumul pandwy Aue st sy aayym payse oq Avwr uonsseb
M TRIMEIS L jo 6L Dy aapun 1anesy oy jo uondipsunl aqy pardeoas
ARy Juomaaaie ue yons o1 sopsed myy gy sandsip jo yuamiapios mipnf
T30 sy juaasise sl ur uostsoxd ou ST skl ssayw asEd A o)
Spqeadde siir pus 184y 941 Jo uoisua1xd paedndwion B s 1837 pueass oYy,

uuIoHe
My sapun digsuoneaa [pda) g orepdwaiuos ssnaed g ey paaegu ag ues 11
M WOIY IUDWATIRS [0 IPOLL B J0U ST SIUMULIBANN) UIdsiag suoitenofau
SOUi0 du suBuuyane oteuapdip A spuaweasde prunnm 03U 30 NG BumsL
saandsip jo Justagues oy sdojazey J, ‘vonedijqe jo diysuoneis ou ag asim
1430 PINe2 219G 10 snotago st si, sensed a3 uo Surpuig st tomdsip
I JO IUAWBIHIS U Wil "UISIIAP SYY Juyp pus juswNaIEe oy o3 Auted
Aur jo poursul 3y 1w ajquionsnl st amdsip ayy ey asues Y1 vt Laosnd
~UIOD 3q 1SN UBWAIRS 16 8sa00ad oY ], "01 pastager Aprazje sapod uliviog
3 puB SULISDAP Los ysipduy 2@t w paziudosas apdvund v aq o3 swaas
‘sonsed e jo suciurdo sy pue ‘Asessaoau Ji ‘aduspras Buuwoy 1eige Japis
-ino peruedwin ue 4q paplies aq snw uauaiie s jo uonwoydde 10 ven
-mardaaut a3 01 st aindstp ay3 1eqs ut ‘fepnl aq s ssono1d 2y IRYL
Juasaad Spny oq asnwr L1ospnduod pue jeipn{ aq uswapes jo ssanaxd
S 3eyy supwannbas Syy Ing AP 9q o3 sreadde 3521 151y YL
(suoneu pazifiaR Aq paaudooas mep jo sopdpuird je1ad
M Ag xo .»é%&umcn& j0 wmsds paywads v 4q 10 ‘mp| [EuonEds

40 HELDVIVHD IvOdT dIHL




3063

IN THE TRIAL CHAMBER

Before:

Judge Richard May, Presiding
Judge Patrick Robinson

Judge Mohamed Fassi Fihri

Registrar:
Mr. Hans Holthuis

Decision of:
8 November 2001

PROSECUTOR

\O

SLLOBODAN MILOSEVIC

DECISION ON PRELIMINARY MOTIONS

The Office of the Prosecutor:
Ms. Carla Del Ponte

Mr. Daniel Saxon

Mr. Dirk Ryneveld

Ms. Julia Baly

Ms. Cristina Romano

Mr. Daryl A. Mundis

Mr. Milbert Shin

The Accused:
Slobodan Milosevic

Amici Curiae:

Mr. Steven Kay

Mr. Branislav Tapuskovic
Mr. Michail Wladimiroff

L. INTRODUCTION

1. This Trial Chamber of the International Tribunal for the Prosecution of Persons
Responsible for Serious Violations of International Humanitarian Law Committed in the
Territory of the Former Yugoslavia since 1991 (“International Tribunal™) is smzed of two
motions filed by the accused on 9 and 30 August 2001 (together “the Motions™)." The Ofﬁce
of the Prosecutor (“Prosecution™) filed its responses on 16 August and 13 September 20017
On 19 October 2001, the amici curiae appointed at the request of the Trial Chamber ﬁled a
brief elaborating upon those issues that had been ralsed by the accused in the Motions,? to
which the Prosecution responded on 26 October 2001.” % Both parties and the amici curiae
were heard by the Trial Chamber on 29 October 2001.
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(...)
37. Article 9, paragraph 4, of the ICCPR provides:

Anyone who is deprived of his liberty by arrest or detention shall be entitled to
take proceedings before a court, in order that that court may decide without
delay on the lawfulness of his detention and order his release if the detention is
not lawful.

38. This provision is not reflected in the International Tribunal’s Statute. However , as one of
the fundamental human rights of an accused person under customary international law, it is,
nonetheless, applicable, and indeed, has been acted upon by this International Tribunal.
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82. In his submission, the Commission's decision in the cuse of Mwh Sanchez Ramirez v. France {applicative no
28780/95, Commission decision of 24 fune 1996, DR 86, p. 158) was not relevant to the present case. Whereas in the
aforementioned case there had been cooperation between France and Sudan, the Kenyan authorities had not cooperated
with the Turkish authorities in the instant case. In the former case, the Commission considered that Mr Sanchez Ramirez
was indisputably a terrorist, whereas the applicant and the PKK had had recourse to force in order to assert the right of
the population of Kurdish origin to self-determination.

&3. Relying on the case-law of various domestic courts (the House of Lord's decision in the case of R. v. Horseferry
Road Magistrates’ Court, ex parte Bervient, Appeals Court 1994, vol. 1, p. 42: the decision of the Court of Appeal of
New Zealand in the case of Reg. v Hartdey, New Zealand Law Reports 1978, vol. 2. p. 199 the decision of the United
States Court of Appeals for the Second Circuit in the case of United States v. Toscanino (1974) 355 F. 2d. 267, 268: the
decision of 28 May 2001 of the Constitutional Court of South Africa in the case of Mobammed and Dalvie v. The
President of the Republic of South Africa and others. (CCT 17012001 (3) SA 893 CC) the applicant maintained that the
arrest procedures that had been followed did not comply with Kenyan law or the rules established by international law,
that his arrest amounted 1o an abduction and that his detention and wial, which were based on that unlawful arrest, had 1o
be regarded as null and void.

2 The Government's submissions

84, In their observations of 7 January 2002 the Government affirmed, without further explanation, that, in the light of
the Court's case-law in the case of Bunkovic and Others v. Belgium and 16 Other Cowracung States {(dec.y [GCY,
f10. $2207:/99, ECHR 2001-X11), their responsibility was not engaged by the applicant's arrest abroad.

The Government further maintained that the applicant had been arrested and detained in accordance with a procedure
prescribed by law, following cooperation between two States, Turkey and Kenya. They said that the applicant had
entered Kenya not as an asylum-seeker, but by using false identity papers, and added that since Kenya was a sovereign
State, Turkey had no means of exercising its authority there. The Government also pointed to the fact that there was no
extradition treaty between Kenya and Turkey. The applicant had been apprehended by the Kenyan authorities and
handed over to the Turkish authorities under arrangements for cooperation between the two States. On arriving in
Turkey, he had been taken into custody under arrest warrants issied by the proper and lawful judicial authorities in
Turkey. in order to be brought before a judge (the Turkish courts had fssued seven warrants for the applicant’s arrest
before his capture and Interpol had circulated a wanted notice {“red notice™13. The Government was adamant that there
had been no extradition in disguise, as Turkey had accepted the Kenyan authorities’ offer to hand over the applicant, who
was in any event an legal immigrant in Kenya.

5. The Government referred in that connection to the aforementioned case of fliich Ramivez Sanchez v. France, which
the Commission had declared inadmissible. They maintained that there were major sirmularitics hetween the Franco-
Sudanese cooperation that had achieved an arrest in that case and the cooperation between Turkey and Kenya that had
led to Mr Ocalan's arrest. They submitted that the Commission's approach should accordingly be followed, namely that
coaperation between States confronted with terrorism was normal in such cases and did not infringe the Convention. The
Government maintained. therefore, that the applicant had been brought before a Turkish judicial authority at the end of a
fawful procedure, in conformity with customary international law and as part of the strategy of cooperation between
sovereign States in the prevention of werrorismm.

3. The Court’s assessment
(ay General principles

6. The Court reiterates that on the question whether detention is “lawful”, mcludng whether it complies with “a
procedure prescribed by law”, the Convention refers back essentially to national law and lays down the obligation to
conform to the substantive and procedural rules thereof. However, it requires in addition that any deprivation of libertx
should be consistent with the purpose of Article 5, namely 1o protect individuals from arbitrariness. What is at stake here
is not only the “right 1o liberty” but also the “night to security of person™ (see. among other authorities, Bozane v. Franee
cited above, p. 23, § 54; Wassink v. the Netherlands, 27 September 1990, Series A no. 185-A, p. 11, § 24). The Court has
previously stressed the importance of effective safeguards, such as the remedy of habeas corpus, to provide protectios
against arbitrary behaviour and incommunicado detention [see, among other authorities, Brannigon and McBride v tiw
United Kingdom, 26 May 1993, Scries A no. 258-B, pp. 55-50, §§ 62-63).

87. 1t is in the first place for the national authorities, notably the courts, Lo interpret and apply domestic faw, However,
since under Article 5 § 1 faiture to comply with domestic law entails a breach of the Comvention, it follows that the Court
can and should excrcise a certgin power to review whether this law has been complicd with (Benham v. the United
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Kingdom, 10 June 1996 — Reports of Judgments and Decisions 1996-111, p. 753, §4 1. and Bowamar v. Belgivm, 29
February 1988, Series A no. 129, p. 21, § 49).

8%. ‘The Court accepts that an arrest made by the authorities of one State on the terntory of another State, withiout the
consent of the latier, affeets the person's individual rights to security under Article $ § 1 {sec, to the same effect, Stocké v.J @
Germany, 12 October 1989, Series A no. 199, opinion of the Commission, p. 24, § 1673,

89. The Court points out that “the Convention dogs not prevent cooperation xtween States, within the framework of
extradition treaties or in matters of deportation, for the purpose of bringing fugitive offenders 1o justice, provided that it
does not interfere with any specific rights recognised in the Convention™ (ibid., pp. 24-25, § 169}

90. As regards extradition arrangements between States when one is a party 1o the Convention and the other not, the
Court considers that the rules established by an extradition treaty ur. in the absence of any such treaty. the caoperation
between the States concerned are also relevant factors 1 be taken inte account for determining whether the arrest that has
led to the subsequent complaint to the Court was lawful. The fact that a fugitive has been handed over as a result of
cooperation between States does not in itsell’ make the arrest unlawtul or, therefore, give rise to any problem under
Article § (see, to the same effect, Frada v. Jraly, application no. 891680, Commission decision of 7 October 1980, (DR)
21 p. 250; Klaus Altmann (Barbie) v. France, application no. 10689783, Commission decision of 4 July 1984, (DR) 37, p.
225; Lue Reinenre v. France, application no. 14009/88, Commission decision of 2 October 1989, {DR) 63 p. 189). The
Court reiterates that “inkerent in the whole of the Convention is a search for a fair balance between the demands of the
general interest of the community and the requiremients of the protection of the individual's fundamental rights. As
movement about the world becomes easier and crime takes on a larger international dimension. it is increasingly in the
interest of all nations that suspected offenders who flee abroad should be brought to justice. Conversely, the
establishment of safe havens for fugitives would not only result in danger for the State obliged to harbour the protected
person but also tend to undermine the foundations of extradition™ (Soering v the United Kingdom, 7 July 1989, Series A
no. 161, p. 35, § 89

91. The Court further notes that the Convention contains no provisions toncerning the circumstances in which
extradition may be granted, or the procedure to be followed before extradition may be granted. It considers that, subject
to its being the result of cooperation berween the States concerned and provided that the legal basis for the order for the
fugitive's arrest is an arrest warrant issued by the authorities of the fugitive's State of origin, even an extradition in
disguise cannot as such be regarded as being contrary to the Convention {see the Commission's case-law to this effect,
Hlich Sanchez Ramiver v. Fronce, cited above).

92. Independently of the question whether the arrest amounts to a vielation of the law of the State in which the fugitive
has taken refuge - a question which only falls to be examined by the Court if the host $tate is a party 1o the Convention -
it must be established 1o the Court “beyond zil reasonable doubt” that the authorities of the State to which the applicant
has been transferred have acted exira-territorial AT ITanT®r that 1s inconsistent with the sovereignty of the host State
and therefore confrary (0 INMErABLOL law (seu, muraty mutandis, Stwcks v. Germany cited above, p. 19, § 54).

___-___'_,..,._-—ﬂ'"“

{by Application of the principles to the present case

93. As regards the responsibility of Turkey in the applicant’s arrest. the Court reiterates its reasoning in the case of
Bapkovie and Others {ented above, £3 58.60 and 677

“As o the ‘erdinary meaning’ of the relevant teern in Article | of the Copvenbon. the Courd 3% satished that. from the standpoint of
public internationat faw, the jurisdictional compatencs of o Syate 35 primarily lerritorial, While intersstional law does not exclude a
State's exercise of jurisdiction extra-territorially, the suggested bases uf such jurisdiction (ncluding nationality, fag, diplomatic and
cansalar relations, effecl, prowetion, passive porsonality and universaliy) are, as 2 general rale. gefined and Hmited hy the soverelgn
rerritorial rights of the other relevant States..

o exercise jurisdicton sver s own na tomtls abroad is suberdinate (o that Stae's and

Accordingly, for example, & San's compelen
on. o State moy ool achually exercise jurisdiction on the weritory of anether without the

olher States’ territorial competence., bk
tafter's COnSCNL, HIVIAton OF GCgquISstene..,

In keeping with the essemially terciorind potion of jurisdicizon, the Court has accepted only in exceptional cases thal asts of the
Contracting States performied, or producing effvcis, outside their lerritaries can constitue an exercise of jurisdiction by them within

the meaning of Article 1 of the Convention”

In the instant case, the applicant v us arrested by members of the Turkish sccurity forces inside an aircraft in the

o . - - o e B I P O
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UNITED _
NATIONS C C P

International Covenant Distr.
on Civil and GENERAL
Political Rights

CCPR/C/AYDI3NS/T98R
15 August 1990

Original: ENGLISH

Human Rights Committee
Thirty-ninth session

VIEWS OF THE HUMAN RIGHTS COMMITTEE UNDER ARTICLE 5, PARAGRAPH 4,
OF THE OPTIONAL PROTOCOL TO THE INTERNATIONAL COVENANT ON CIVIL
AND POLITICAL RIGHTS
-Thirty-ninth session-
coneerning

Communication No. 305/1988

Submitted by: Hugo van Alphen

Alleged vietim: The author

State party concemned: The Netherlands

Date of communication: 12 April 1988 (date of initial letter)
Date of the decision on admissibility: 29 March 1989

The Human Rights Committee, established under article 28 of the international Covenant on Civil
and Political Rights,

Meeting, on 23 July 1960,

Having, concluded its consideration o f communication No. 305/1988, submitted to the Comnuttee
by Hugo van Alphen under the Optional Protocol to the International Covenant on Civil and
Political Rights,

Having taken into account all written information made available to it by the author of the
communication and by the State party,

Adopts the following:



respect of the author's claims relating to violations of articles 9 and 14 of the Covenant. 3 067

5.3 The Committee has considered the present communication in the light of all the mformation
provided by the parties. It has taken note of the State party's contention that with respect to the
alleged violations of articles 9 and 14, the author has failed to exhaust domestic remedies because
he did not invoke substantive rights guaranteed by the Covenanl hefore the courts.

5.4 With respect to the alleged violation of article 14, paragraph 3 (c), the author has not
contradicted the State party's contention that, in his appeal to the Amsterdam Court of Appeal, he
did not complain about the length of the proceedings before the District Court. Further, it must be
noted that the appeal was filed on 6 October 1988, almost six months afler the author had
submitted his communication to the Committee for consideration under the Optional Protocol to
the Covenant (because of the delay of the District Court in providing its written judgment ). The
Committee is precluded from considering claims which had not heen made, or in respect of which
lacal remedies had not been exhausted, at the time the Committee was seized of the case.
Accordingly, the communication is inadmissible in respect of the author's claim that his request
for compensation was not adj udjcated without

undue delay .

5.5 Concerning the alleged violations of articles 9 and 17, the Committee begins by noting that no
appeal is possible against the judgement of the Amsterdam Court of Appeal of 24 Fcbruary 1989.
The State party has contended that the author did not invoke the substantive rights in the
Covenant during his detention or during the judicial proceedings, and that he is, accordingly,
precluded from claiming violation of article 9 before the Commitice. The Committec reiterates
that authors are not required, for purposes of the Optional Protocol, to invoke specific articles of
the Covenant in the course of domestic judicial proceedings, although they must invoke the
substantive rights protected by the Covenant. (1) Afier the decision of the public prosecutor to
drop the criminal charges against the author and to settle the case by fiscal means, on the grounds
that criminal proceedings would be expected to infringe article 6 of the Furopean Convention on
Human Rights and article 14, paragraph 3 (¢} of the Covenant, the author could only file a claim
for compensation. He did file such a claim alleging that the detention between December 1983
and February 1984 had been an arbitrary one. Thus, it cannot be said that the author failed, in the
course of the proceedings, to invoke "substantive rights protected by the Covenant". The

Committee concludes, accordingly, that there is no reason to review its decision of 29 March 1989
in respect of alleged violations of articles 9 and 17.

5.6 The principal issuc before the Committee is whether the author's detention from 5 December
1983 1o 9 February 1984 was arbitrary. It is uncontested that the Netherlands j udicial authorities,
in determinating repeatedly whether to prolong the author's detention, observed the rules
governing pre-trial detention laid down in the Code of Criminal Procedure. It remains to be
determined whether other factors may render an otherwise lawful. detention arbitrary, and
whether the author enjoys an absolute right to invoke his professional obligation to secrecy
regardless of the circumstances of a criminal investigation.

5 7 In the instant case, the Commiltee has examined the reasons adduced by the State party fora
prolongation of the author's detention for a period of nine weeks. The Committee observes that
the privilege that protects a lawyer-client relationship belongs to the tenets of most legal systems.
But this privilege is intended to proteet the client, In the case under consideration the client had
waived the privilege. The Committee does not know the circumstances of the client's decision to
withdraw the duty Of confidentiality in the case. However, the author himself was a suspect, and
although he was freed from his duty of confidentiality, he was not obliged to assist the State in
mounting a case against him.

5.8 The drafting history of article 9, paragraph 1, confirms that rarbitrariness” is not to be equated
with “against the law", but must be interpreted more broadly to include elements of
inappropriatencss, injustice and lack of predictability. This means that remand in custody pursuant
1o lawful arrest must not only be lawful but reasonable in all the circumstances, Further, remand
in custody must be necessary in all the circumstances, for example, to prevent flight, interference
with evidence or the recurrence of crime. The State party has not shown that these factors were
present in the instant case. It has, in fact, stated that the reason for the duration of the author's

detention "was that the applicant continued to invoke his obligation to maintain confidentiality



despite the fact that the 3 0}0

interested party had released him from his obligations in this respect”, and that "the importance of’
the criminal investigation necessitated detaining the applicant for reasons of accessibility’.
Notwithstanding the waiver of the author's professional duty of confidentiality, he was not obliged

to provide such co-operation. The Commitlee therefore finds that the facts as submitted disclosc a
violation ol article 9, paragraph 1, of the Covenant.

5.9 With respect to an alleged violation of article 17, the Committee finds that the author has
fuiled to submit sufficient evidence to substantiate such a violation by the State party.

6. The Human Rights Commitiee, acting under article 5, paragraph 4, of the Optional Protocol to
the Intermational Covenant on Civil and Political Rights, is of the view that the facts of the
communication disclose a violation of article 9, paragraph 1, of the Covenant.

7. The State party is under an obligation to take cffective measures to remedy the violation
suffered by the author and to ensure that similar violations do not oceur in the future. The
Committee takes this opportunily to indicate that it would wish 1o receive information on any
relevant measures taken by the State party in respect of the Committee’s views.

Notes

[ See communication No. 273/1988 (B.d.B. v. Netherlands), decision of 30 March 1989, para.
6.3,

APPENDIX
Individual opinion submitted by Mr. Nisuke Ando

The central issue of the present casc is whether the author's detention of nine weeks -from 5
December 1983 to 9 February 1984 - should be regarded as "arbitrary” under the provision of
article 9, paragraph 1, of the International Covenant on Civil and Political Rights. Article 9,
paragraph 1, prohibits "unlawful" detention as well as arbitrary detention. With respect to the
relations between unlawful detention and arbitrary detention, [ agree with the Committee's view
that the latter is to be more broadly interpreted than the former to include the elements of
inappropriatencss, injustice, and lack of predictability. (See 5.8 of the views.) However, it1s
presumed that the laws of many States parties to the Covenant reg ulating detention under those
laws should not be regarded as arbitrary unless the aforementioned clements are clearly
established 1o exist by undoubted evidence. In this respect, I consider that the laws of the State
party regulating detention are not per se arbitrary and that any law ful detention under thosc laws
should not be regarded as arbitrary unless the aforementioned clements are clearly estabhished to
exist by undoubted evidence. In this respect, 1 consider that the laws of the State party regulating
detention are not per sc arbitrary (...) and that the author’s detention was in compliance with those
laws. As to the question whether this lawful detention of the author should be regarded as
arbitrary, the Committee bases its views on the submission of the State party that "the rcason for
the length of the detention period was that the author continued to invoke his obligation to
maintain confidentiality despite the fact that the interested party had released him from this
obligation in this respect. The importance of the criminal investigation necessitated the author's
detention for reasons of accessibility” (5.8). Presumably, the Commitice considers that the facts as
submitied, together with the search of the author's home and office and the seizure of documents
as well as the subsequent dropping by the Public Prosccutor of the charges agamst the author,
reveal the clements of inappropriateness, injustice and lack of predictability, thus making the
detention arbitrary (2.1, 2.9},

On the other hand, the State party also submits that extensive judicial investigations took place for
two vears - from 1984 to 1986 - into the complex tax fraud scheme the author was suspected o be
an accomplice in, or accessory to. It is true that the Public Prosec itor requested the
discontinuance of these investigations and dropped the charges against the author (2.9).

Nevertheless, it is also true that the case was not terminated permanently but was to be settled by
fiscal means (2.9, 5.5). In addition, in its judgments of 24 F ebruary 1989, the Netherlands Court
of Appeal held that, in the light of statements made by the author and other witnesses heard in
connection with the tax fraud scheme, the official reports of the Fiscal Intelligence and
Investigation Department and the formal grounds for applications for a preliminary judicial
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Views of the Human Rights Committee under article 5, paragraph 4,

of the Optional Protocol to the International Covenant

on Civil and Political Rights

- Fifty-ninth session -

Communication No. 560/1993%*
Submitted by: A (name deleted) [represented by counsel]
Victim: The author
State party: Australia
Date of communication: 20 June 1993 (initial submission)

The Human Rights Committee, established under article 28 of the International Covenant on Civil
and Political Rights,

Meeting on 3 April 1997,
Having concluded its consideration of communication No. 560/1993 submitied to the Human
Rights Committee on behalf of A under the Optional Protocol to the International Covenant on

Civil and Political Raghts,

Iaving taken into account all written information made available to it by the author of the
communication, his counsel and the State party,

Adopts the following:



cease to apply to a designated person who has been in immigration detention for more than 273 30}2
days, it is submtted that a period o 273 days during which there 1s no possibility of release by the

courts is per s¢ arbitrary within the meaning of article 9, paragraph 1. According to counsel, itis

virtually impossible for a designated person to be released even after the 273 calendar days since,

under Section 54Q), the countdown towards the 273 day cut-off date ceases where the I.)cp-;u tment

of Immigration is awaiting information from individuals outside its control.

§.10 Counsel rejects the argument that since the guarantees of article 14, paragraph 3(d), are not
spelled out in article 9, paragraph 4, A had no right to access to stale-funded legal aid. He argues
that immigration detention is a quasi-criminal form of detention which in his opinion requires the
procedural protection spelled out in article 14, paragraph 3. In this context, he notes that other
international instruments, such as the Body of Principles for the Protection of All Persons under
Any Form of Detention or Imprisonment (Prineiple 17) recognize that all persons subjected to any
form of detention are entitled to have access to legal advice, and be assigned legal advisers
without payment where the iterests of justice so require.

8.11 Finally, counsel reaffirms that the proceedings concerning A's status under the Migration
Amendment Act can be subsumed under article 14, paragraph 1: (even) during its adminustrative
stage, the author's application for refugee status came within the scope of article 14. The exercise
of his rights to judicial review in relation to his apphmtmn for refugee status, as well as his

challenge to detention in the focal courts gave rise to a "suit at law™. In this connection, counsel
contends that by initiating proceedings against the Department of Immigration, with a view 1o
reviewing the decisions to refuse his :1}'3[)!1(:'1t10n for refugee status, the proceedings went beyond
any review on the merits of his application and became a civil dispate about the Department's
failure to guarantee him procedural fairness. And by filing procecedings sceking his release, the
author disputed the constitutionalily of the Migration Act's new provisions under which he was
held ~ again, this is said to have been a civil dispute,

Examination of the merits

9.1 The Human Rights Committee has examined the present communication in the light of all the
mformation placed before it by the parties, as it 1s required to do under article 5, paragraph 1, of
the Optional Protocol to the Covenant. Three questions are to be determined on their merits:

(a) whether the prolonged detention of the author, pending determination of s entitlement to
refugee status, was "arbitrary™ within the meaning of article 9, paragraph 1

(b) whether the alfcgcd impossibility to challenge the lawfulness of the author's detention and his
alleged fack of access to iwal advice was in violation of article 9, paragraph 4; and

(¢) whether the proceedings concemning his application for refugee status fall within the scope of
application of article 14, paragraph | and whether, in the affirmative, there has been a violation of
article 14, paragraph 1.

9.2 On the first question, the L‘ommiucc recalls that the notion of "arbitrariness" must not be
equated with "against the law” but be interpreted more broadly to include such clements as
inappropriateness and injustice. Furthermore, remand in custody could be considered arbitrary if it
is not necessary in all the circumstances of the case, for Lanlplt to prevent flight or interference
with evidence: the clement of proportionality becomes relevant m this context. The State party
however, seeks to justify the author's detention by the fact that he entered Australia unlawfully
and by the pereeived mcentive for the applicant to abscond if left in liberty. The question for the
Commttee 15 whether these grounds are sufficient to justify indefinite and prolonged detention.

9.3 The Committce agrees that there is no basis for the author's claim that it 1s per se arbitrary to
detamn individuals requesting asylum. Nor can it find any support for the contention that there 1s a
rule of customary international law which would render all such detention arbitrary.

9.4, The Committee observes however, that every decision to keep a person in detention should be
open to review periodically so that the grounds justifying the detention can be assessed. In any
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1. 3. Vielation of human rights and due process of law?

v (- ~2 The Defence also argues that the arrest and transfer of the Accused amounts to a violation
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of internationally recognised human rights and a violation of the fundamental principlc of
duc process of law. In relation to the question of whether a violation of human nghts has
occurred, the following factors in particular may play a role: how was the accused arrested,
how was he treated, who was involved in the arrest and treatment? As regards the question
of whether a violation of the principle of due process of law ozcurred, the same factors may
play a role. In addition , the question may arise as to whether the Accused can still be
considered to receive a fair trial. As both arguments are closely connected to each other,
they will be discussed here together,

In order to support the contention that the abduction of the Accused amounts to a violation
of his human rights, the Defence invokes, in particular, Article 5 of the European
Convention on Human Rights and Article 9 of the Covenant cn Civil and Political Rights. It
refers to a number of decisions and judgements taken by regional and international human
rights institutions. In its view, this case law shows that an abduction is manifestly arbitrary,
constitutes a violation of the principle of legality and is not in accordance with procedures

L1

prescribed by law .

The Defence further submits that since the abduction was unlawful, the exercise of
jurisdiction over the individual becomes irregular as well, regardless of whether the
abduction was State-sponsored or undertaken by private individuals. In cases where “there
has been a serious violation of the rule of law or an abuse of process 7, the Tribunal should
“consider divesting itself of jurisdiction over the defendant .” “It is submitted that while an
abduction is per se both an abuse of process and a breach of the rule of law, the subsequent
transfer of a defendant as a direct consequence of an abduction into a different jurisdiction
to face eriminal proceedings is, it is suggested, an abuse of process.” N0 The Defence adds
here that, as such, it is not suggesting that the Accused will not recelve a fair trial but that
proceeding with the trial, in light of how he was brought within the jurisdiction of this
Tribunal. will undermine the tntegrity of the judicial process. The Defence refers here to the
“ghuse of process” doctrine , applied by the Appeals Chamber in the Barayagwiza case. In
this case, the Appeals Chamber held that a court may decline — as a matter of discretion - to
exercise its jurisdiction in cases “where to exercise that jurisdiction in light of serious and
egregious violations of the accused’s right would prove detrimental to the court’s integrity™.
117

The Prosecution submits that the remedy sought by the Deferice, i.e. the dismissal of the
indictment and the return of the Accused to the FRY, is a remiedy that should apply only to
very extreme cases of violations of the rights of the Accused. The Prosecution argues that
the Trial Chamber needs to undertake a balancing exercise between the duty to respect the
rights of the Accused and the duty to prosecute very scrious violations of humanitarian law,
According to the Prosecution, “doctrinal support can be found for the view that the exercise
of jurisdiction over an accused apprehended in violation of international law is not in itself
contrary to international law.” 1% The Prosecution further submits that, in practice, the
abuse of process doctrine may he invoked successfully when not only very serious
violations of the Accused’s fundamental rights have occurred but also when those
violations can be attributed to a State. According to the Prosecution , this threshold has not

» it
been met in the present case. H

The Trial Chamber observes first that it attaches great importance to respect for the human
rights of the Accused and to proceedings that fully respect due process of law. Ttis also
duty-bound to respect the rights laid down in Article 21 of the Statute. This Tribunal has a
paramount duty and responsibility to respect fully the norms developed over the last
decades in this tield, especially within, but not limited to, the framework of the United
Nations. For this reason, this Tribunal has a responsibility to fully respect “internationally
recognized standards regarding the rights of the accused at all stages of its proceedings.”
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Such standards “are . in particudar, contained i article 14 of the International Covenant on 307_5
Civil and Political Rights”* -, such standards are ¢.g. also contained in Articles 3 and 6 of
the European Convention for the Protection of Human Rights and Fundamental Freedoms
of 4 November 1950, This Chamber observes that these norms only provide for the absolute

minimum standards applicable.

There exists a close relationship between the obligation of the T bunal to respect the
human rights of the Accused and the obligation to ensure due process of faw. Ensuring that
the Accused’s rights are respected and that he receives a fair trial forms, in actual fact, an
important aspect of the general coneept f due process of law, In that conlext, this Chamber
concurs with the view expressed n several national judicial decisions. according to which
(he issue of respect for due process of law encompasses more than merely the duty 1o ensure
4 fair trial for the Accused. Due process of law also includes questions such as how the
Parties have been conducting themselves m the context of a particular case and how an
Accused has been hrought into the jurisdiction of the Tribunal. The finding i the Fhrahim
case that the State must come to court with ¢lean hands applies equally to the Prosecution
coming to a Trial Chamber of this Tribunal. In addition. this Chamber concurs with the
Appeals Chamber in the Burayagwiza case that the abuse of process doctrine may be rehed
an if “in the circumstances of a particular case, proceeding with the tnal of the accused
would contrasene the court’s sense of justice " However. in arder to prompt a Chamber to
use this doctrine, it needs 1o be clear that the rights of the Accused have been egregiously

- ki
violated, =

Fhe Chamber must undertake a balancing exercise in order to assess all the factors of
relevance in the case at hand and in order to conclude whether, in light of all these factors,
the Chamber can exereise jurisdiction over the Accused.
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