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INTRODUCTION

1.

The Prosecution submits that having regards to the Statute for the Special Court for Sierra
Leone (the “Statute”), the Rules of Procedure and Evidence for the Special Court for
Sierra Leone (the “Rules”) and the applicable jurisprudence, the Indictment against Issa
Hassan Sesay (the “Accused”) in its current form is sufficient to put the Accused on
notice of the charges against him so he may prepare his defence. Alternatively, the
Prosecution submits that should some additional facts be required, that the proper
administration of justice demands that they be furnished by the Prosecution in a Bill of

Particulars and not an amended indictment.

2. On 24 June 2003 the Defence for the Accused filed Preliminary Motion For Defects in
the Form of the Indictment (the “Motion™). The Defence in its Motion submits that:
1. the Indictment is defective and should be dismissed;

ii.  alternatively, that should a separate pending Defence motion requesting an
extension of time be granted, the Defence be allowed to file a “complete and
substantial Preliminary Motion on Form of the Indictment”;

ili.  alternatively, that the Prosecution be required to provide additional facts and
clarification with regard to form of liability under Articles 6(1) or 6(3), various
individuals identities, locations referred to and the striking out of certain
language; and

iv.  that the Chamber should issue an Order requiring the Prosecution to submit an
Amended Indictment within 30 days.

ARGUMENT
L. The Statute of the Special Court and the Rules of Procedure and Evidence
3. The Prosecution submits that the Indictment against the Accused should be assessed

under the Rules. Rule 47(c) requires that the Indictment contain “a short description of
the particulars of the offence.” This Rule differs from the corresponding Rules of the

International Criminal Tribunal for Yugoslavia (ICTY) and International Criminal
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Tribunal for Rwanda (ICTR), a fact the Defence Motion fails to take into adequate

consideration.

4. ICTY and ICTR Rule 47(c) provide that the indictment should contain “a concise
statement of the facts” of the case and of the crime with which the suspect is charged.
The jurisprudence from the International Tribunals has specifically defined a “concise
statement of facts” as “a brief statement of facts but comprehensive in its expression™,

which by any ordinary meaning requires a higher level of specificity than Rule 47(c).

5. The Prosecution further submits that the Rules place an accused on better notice of the
events and charges against him at an early stage in the proceedings, than under the rules
governing the International Tribunals, which the Trial Chamber should consider in its
assessment as to whether the Accused is sufficiently informed of the charges against him.
Specifically, under Rule 66 (A)(i), the Prosecution is required to disclose witness
statements intended to be called at trial 30 days after the initial appearance of the
accused, whereas the practice of the International Tribunals does not require the
disclosure of such statements until 60 days before trial.> While the jurisprudence of the
International Tribunals is clear that supporting materials should not substitute for the
indictment, it does indicate that the supporting materials certainly are relevant as to

whether the defendant is sufficiently informed of the charges against him.?

6. In light of these differences and cognisant of the Trial Chamber’s earlier ruling which
stated that the Statute of the Special Court for Sierra Leone (the “Statute”) “does not
mandate a slavish and uncritical emulation, either precedentially or persuasively, of the
principles and doctrines enunciated by our sister Tribunals,”* the Prosecution submits
that the extensive body of jurisprudence of the ICTY and ICTR should be interpreted in
light of the Statute and the Rules.

! Prosecutor v. Ferdinand Nahimana, “Decision on the Preliminary Motion Filed by the Defence Based on the
Defects in the form of the Indictment,” ICTR-96-11-T, Trial Chamber I, 24 November 1997, para 20.

Rules of Procedure and Evidence, ICTY Rule 66 (a)(ii); ICTR Rule 66 (a)(i).
> See Prosecutor v. Elizaphan and Gerald Ntakirutimana, Judgement and Sentence, Case No. ICTR-96-10 & ICTR-

96-17-T, Trial Chamber I, 21 February 2003, para 59 citing Prosecutor v.Kuprekic et. al. “Appeal Judgement,” IT-
95 16-A, 23 October 2001.

* Prosecutor v. Issa Hassan Sesay, “Decision on the Prosecution’s Motion for Immediate Protective Measures for
Witnesses and Victims and for Non-Public Disclosure”, SCSL-2003-05-PT, 23 May, 2003, para 11.
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II.

7.

10.

The Prosecution submits that the Indictment against the Accused meets the requirement
of Rule 47(c) of the Special Court and sufficiently informs the Accused of the charges

against him, as developed in the specific paragraphs below.

The Specificity of the Indictment

The Prosecution submits that the degree of specificity required in an indictment is
“dependent upon whether it sets out material facts of the Prosecution case with enough
detail to inform the accused clearly of the charges against him so he may prepare his

defence.”

The Prosecution further submits that the nature of the alleged criminal conduct with
which the Accused is charged, including the proximity of the Accused to relevant events,
is a decisive factor in determining the degree of specificity required in the indictment.”®
For example, where it is alleged that the Accused physically “committed” the killings,
rapes, mutilations, etc, alleged in the underlying substantive offences, the requirement for
precision when pleading the material facts is greater, as opposed to where it is alleged
that the Accused’ participation in the underlying, substantive crimes was less direct, such
as a case alleging superior responsibility.” For instance, at the ICTY where the accused
was alleged to be “a high ranking official in the Bosnian Serb leadership” and therefore
“there was alleged this broad based authority and wide range of offences”, the Trial

Chamber held “there was less specificity required in the indictment.”®

In interpreting the Indictment it is important not to take individual paragraphs and assess

them in isolation and out of context but rather to assess the Indictment as a whole.’

* Ntakirutimana, supra 3 para 42, The Court states that the jurisprudence on specificity for the tribunals “translates
to an obligation to state the material facts underpinning the charges of the indictment but not the evidence by
which these facts will be proven” /bid [Emphasis added] .

S Prosecutor v. Meakic, Gruban, Fi ustar, Banovic, Knezevic, “Decision on Dusan Fustar’s Preliminary Motion on the
Form of the Indictment”, IT-02-65-PT, 4 April 2003.

7 See Prosecutor v. Krajisnik, “Decision Concerning Preliminary Motion on the Form of the Indictment”, IT-00-39-
PT, 1 August 2000, para 9. See also Ntakitutiman, supra 5 at para 49.

® See Prosecutor v. Krajisnik, “Decision Concerning Preliminary Motion on the Form of the Indictment”, IT-00-39-
PT, 1 August 2000.

? See Prosecutor v. Kronojelac, “Decision on the Defence Preliminary Motion on the Form of the Indictment
Preliminary Motion Decision”, IT-97-25, 24 February 1999, para 7.
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1.

A.
11

12.

13.

Specificity of Names of Individuals and Places and Time Period

Subordinates

. The Prosecution submits that given the high level of authority with which the Accused is

alleged to have wielded, the Indictment sufficiently identifies subordinates of the
Accused by describing them as members of the AFRC/RUF. The Accused is alleged to
have held authority and control at the highest levels of the AFRC/RUF power structure:
in paragraph 17 of the Indictment, he is alleged to have been a member of the
AFRC/RUF governing body, and in paragraphs 18 — 19, he is alleged to have held
positions in which he was second in charge and subsequently next in charge to the RUF
leader during the time period alleged in the Indictment. Such broad based authority
requires less specificity of the alleged subordinates of the Accused'’. The Prosecution
submits that identifying the subordinates as members of the group which the Accused is
alleged to have exercised control over, in the instant case the AFRC/RUF, is sufficient,

given the high ranking position of the Accused within the group.

The Defence reliance on the Kanyabashi and Karemera cases in support of its position
that the Prosecution should identify the subordinates is misplaced. First of all, as argued
above, the indictment in the instant case identifies the subordinates of the Accused.
Further, both the Kanayabashi (para. 6.64) and Karemera para. (6.46) indictments
respectively, merely make reference to the “subordinates™ of the accused persons''. The
alleged “subordinates” are not described nor identified in any way. In the instant case the
Indictment clearly describes subordinates of the Accused (members of the AFRC/RUF),

and therefore puts the Accused on notice as to whom the alleged subordinates are.

As to the assertions in paragraphs 8 and 9 of the Defence Motion, the Prosecution
submits that the Indictment sufficiently pleads the relationship between the Accused and
the perpetrators for the purposes of superior responsibility. Paragraphs 17 to 19 of the
Indictment set out various senior level and command positions that the Accused held
within the RUF, AFRC and the AFRC/RUF structure. Paragraph 21 alleges the Accused’
authority and control over subordinate members of the RUF and AFRC/RUF forces. A

' See Krajisnik, supra 8 at para 9.
' See paragraph 6.64 of the Kanyabashi Indictment and paragraph 6.46 of the Karemera Indictment, attached.
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category of perpetrators is identified in paragraph 28 as members of the RUF and \)\ {
AFRC/RUF forces subordinate to the Accused. It is therefore clear that the relationship
between the Accused and the perpetrators identified in paragraph 8 of the Defence

Motion is set forth in the Indictment as one of superior-subordinate.

B. Co-Accused and Perpetrators

14. With respect to paragraphs 12 and 13 of the Defence Motion concerning co-accused
persons or co-perpetrators, the Prosecution submits that reference to members of the
AFRC/RUF is sufficient identification since identifying perpetrators of the alleged crime
by reference to their category as a group is permissiblelz. In relation to “other superiors
in the RUF”, paragraphs 18, 19 and 21 of the Indictment give a clear and concise list of
superiors in the RUF and the AFRC. The Prosecution is not required to give an

exhaustive list of “other superiors in the RUF”"

. Moreover, the Indictment, read as a
whole, puts the Accused on notice that his liability flows from his participation in various
high level bodies and his high-level positions of authority and by virtue of his association

with other identified leaders who operated, as he did, at the highest levels of authority.

15. With respect to paragraphs 10 and 11 of the Defence Motion to the extent the argument is
that “Members of the AFRC/RUF” does not satisfy criterion (c) laid out in the said
paragraph 10, i.e. the identity of those engaged in the criminal enterprise, the Prosecution
submits that it does, without prejudice to its position on the use of the precise formulation
of AFRC/RUF in the Indictment. To the extent that this Court adopts the Kronjelac
criteria, the Prosecution submits that reference to the group of members of the
AFRC/RUF, RUF or AFRC is sufficiently precise for purposes of pleading the identity of
those engaged in a joint criminal enterprise. The Defence itself clearly admits in
paragraph 10 of its motion that the identity of those engaged in the enterprise, so far as

their identity is known, may be stated by reference to their category as a group.

16. Furthermore with respect to paragraph 11, the Prosecution submits that the Defence

contention misrepresents the Indictment. The identity of those engaged in the joint

12 8ee Prosecutor v. Kvocka et al, IT-98-30-PT, “Decision on Defence Preliminary Motions on Form of Indictment”,
TCIII, 12 April 1999, para 22.

13 See Prosecutor v. Nahimana, ICTR-96-11-T, ‘Decision on the Defence Motion on Defects in the Form of the
Amended Indictment”, 17 November 1998, para 3-4.
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criminal enterprise, in addition to the Accused, is clearly laid out in paragraphs 8, 20, 21,
and 22 of the Indictment. The Prosecution does not use the formulation “Members of the
AFRC/RUF” in these paragraphs but rather gives the specific identity of individuals

alleged to comprise the joint criminal enterprise.

C. Victims

17. The Prosecution submits that the Indictment, particularly in paragraphs 33-37, 38-42, 43-
45, 46, 48-52, 54-57, sufficiently identifies the victims as civilians from the various
regions, and where possible, in paragraphs 37-42, 45, 46, 49, 51 and 52 by gender.
Paragraph 58 also specifically identifies the victims as UNAMSIL peacekeepers and
humanitarian assistance in the various regions listed. As noted above, given the nature of
the case against the Accused, the Prosecution is not required to give specific details on
the identity of the victims. Further, both of the International Tribunals have recognized
that in cases of mass crimes, such as those with which the Accused is charged, the sheer
scale of the offences makes it impossible to give the identity of the victims'*.
Identification of victims by reference to their group or category has been held permissible
by both the ICTY and the ICTR".

D. Location and Time Period

18. The Prosecution submits that the locations referred to in the Indictment are sufficiently
precise, given the nature of the case against the Accused. As indicated above, a case such
as the instant one alleging superior responsibility requires less specificity. Further, the
crimes in the instant case allegedly occurred over an extensive period of time and on a
wide scale. Under such circumstances, it would be impossible to require particular
details about all locations. In reliance on the Appeals Chamber decision in the Kuprescic
case, the ICTR in the Ntakirutimana case noted that the sheer scale of alleged crimes may
make it “impracticable” to require a high degree of specificity in such matters as the
identity of the victims and the time and place of the events'®. By specifying the districts,

and where possible the villages in which the crimes allegedly occurred, the Prosecution

“ Kvocka, supra 12, paras 16 -17; See also The Prosecutor v. Kayishema, Jadgment, ICTR-95-1-T, 21 May 1999.
15See Prosecutor v. Kronojelac, “Decision on the Defence Preliminary Motion on the Form of the Indictment
Preliminary Motion Decision”, IT-97-25, 24 February 1999; See also Kayishema, supra 14.

16 See Ntakirutimana, supra 3 at para 55.
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IV.

19.

20.

21.

S
submits that the Accused is on sufficient notice of the locations of the events, particularly

given the small size of a country like Sierra Leone.

The Prosecution submits that paragraph 51 as a whole is adequately specific. First, the
phrase “at all times relevant in this indictment” is quite clear in that the time frame of the
Indictment to which it refers is determinable (Emphasis added). The location given as
Kailahun District is sufficiently precise for the reasons advanced in paragraph 16 above.
The extensive time frame and the allegation that the crime occurred throughout the
district does not mean it lacks specificity per se. Given the alleged regularity of the
underlying offence of forced labour, it is logical that the time frame is of a longer

duration and the location is expansive.

Joint Criminal Enterprise

Contrary to the Defence’s assertions in paragraphs 19-22 of its Motion, the Indictment
meets the Kronjelac criteria for pleading joint criminal enterprise in that it specifically
alleges the purpose of and nature of the role of the Accused in the common plan. The
nature and purpose of the joint criminal enterprise are set out in the Indictment, in
particular at paragraphs 8, 9, 10, 24, and 25. The nature of the participation by the
Accused in the joint enterprise is set out throughout the Indictment, and in particular in
paragraph 17 which sets out, in general, the Accused’ participation, and paragraphs 18-23
which provide detailed particulars as to the Accused’ participation. While the Defence
focuses only upon the paragraph that identifies the “common plan”, it is required that the
indictment be examined as a whole. A reading of the full indictment clearly makes
sufficient factual allegations that show the “nature of participation” of the Accused in the

“common plan” or “joint criminal enterprise.”

Formulation of Counts in the Indictment

Contrary to the Defence argument in paragraph 18 of its Motion, the Prosecution submits
that the use of the phrase “the mutilation included” in paragraph 45 of the Indictment and
“forced labour included” in paragraph 47 of the Indictment do not in any way render

vague the description of the respective offences of mutilation and forced labour. To the
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22.

23.

24.

VL
25.

26.

contrary, the phrases, in the context in which they are used, provide further details about

the offences by specifying the manner in which the offences were committed.

With respect to paragraphs 20 of the Defence Motion, the Prosecution similarly submits
that the words “in particular” and “included” in paragraphs 23 and 24 of the Indictment
do not in any way adversely affect the nature of the case of joint criminal enterprise.
Paragraph 23 of the indictment unequivocally sets forth the purpose of the common plan
in general terms. The function of the words “in particular” in paragraph 23 is to provide
further specificity to the general class of natural resources mentioned in the paragraph.
Likewise, the word “included” as used in paragraph 24 provides specific information

regarding the joint criminal enterprise.

Finally, the Prosecution submits that the Defence submission that the use in the
Indictment of the phrases mentioned in paragraphs 16 and 23 of its Motion expand the
Indictment is not persuasive. While there may be events not specifically alleged in the
Indictment, the Statute and the Rules provide sufficient safeguards against attempts to

unfairly introduce evidence on events outside the framework of the Indictment.

In sum, given the massive and widespread nature of the case, and the Accused’ high-level
authority which gives rise to his liability, the nature of the crimes alleged, the material
facts alleged in the indictment against the Accused are sufficiently precise. Having
regard to the nature of the case against the Accused, the Prosecution submits that the

Accused has been provided with adequate particulars.

Charging Article 6(1) and 6(3) based on the same set of facts

Contrary to the Defence assertion, the Indictment properly charges the Accused
cumulatively under Articles 6(1) and 6(3) of the Statute and the Indictment clearly sets
forth the underlying facts. The Kanyabashi decision of Trial Chamber II of the ICTR
relied upon by the Defence in support of its proposition that the Prosecution should elect

between the 2 theories of liability, is not reflective of established law on the matter.

A significant body of jurisprudence from the ICTY and the ICTR reflects the view that

the two forms of responsibility are not mutually exclusive and can be charged both
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27.

28.

VIL

29.

cumulatively and alternatively'’ and that an accused can be convicted under both forms

of liability based on the same set of facts.'®

In particular, in Delalic et al., which has been relied upon by a number of cases, the Trial
Chamber held that it is “a well-established norm of customary and conventional
international law” that “a superior may be held criminally responsible not only for
ordering, instigating or planning criminal acts carried out by his subordinates, but also for

failing to take measures to prevent or repress the unlawful conduct of his subordinates.”"

The Prosecutor urges the Chamber to follow the above line of cases permitting
cumulative charging under a theory of direct responsibility and superior responsibility.
The Prosecution sees no reason why the Chamber should deviate from a practice which is
consistent with customary and conventional international law. The Prosecution
recognizes that factual situations may arise where a superior not only fails to prevent his
subordinates from participating in criminal activity or punish them thereafter, but also
joins in the participation of the criminal activity. In such situations, it would be
appropriate to hold the Accused liable both for his direct participation as well as his
failure to prevent his subordinates from committing crimes or his failure to punish them.
Cumulative charging allows for a complete reflection of the total culpability of an
accused, which the Prosecution submits is important given the gravity of the offences

within the jurisdiction of this Court.

Request to File a Second Motion

The Defence request to file a second motion on the form of the indictment should be
rejected. It is clear that the drafters of the Rules intended for challenges to the form of an
indictment be brought in one motion. Rule 72 (G) states that “[o]bjections to the form of

the indictment, including an amended indictment, shall be raised by a party in one motion

17 prosecutor v. Kvocka et al, IT-98-30-PT, “Decision on Defence Preliminary Motions on Form of Indictment”,
TCIIL, 12 April 1999, para 50; Prosecutor v. Naletilic et al., “Decision on Defendant Vinko Martinovic’s Objection
to the Indictment”, TC I, 15 February 2000; Prosecutor v. Delalic, et al., IT-96-21-T, Judgement, 16 November
1998, para. 333 — 342.

18 See Prosecutor v. Musema, ICTR-96-13-T, Judgement, TC I, 27 January 2001, para. 884 — 974, and in particular
para. 891-895, convicting the Accused of genocide under Article 6(1) and Article 6(3) based on the same set of

facts.

9 See Delalic, et al., supra 17 at para. 333
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only, unless otherwise allowed by a Trial Chamber.” The Prosecution submits that the

Defence desire to file a second motion so that they may be able to file “a more complete

and substantial” motion has no basis in law or fact.

VIII. Bill of Particulars
30. The Prosecution submits that the Defence request for an Order compelling the
Prosecution to file an Amended Indictment should be dismissed. In the instant case, an
Amended Indictment would not only be unnecessary but would needlessly delay the

prompt resolution of issues.

31. Should the Trial Chamber deem it necessary for the Prosecution to provide additional
information, the Prosecution submits that it should do so by means of a Bill of
Particulars. The Indictment is not the only instrument available to the Defence to prepare
its case; other avenues for seeking additional information, such as a Bill of Particulars,
are also available to the Defence?®. The Prosecution submits that the use of a Bill of
Particulars to provide additional information would provide for a more expeditious

resolution of issues.

CONCLUSION
For the above reasons, the Defence motion should be dismissed in its entirety.
Alternatively the Prosecution submits that should the Trial Chamber request any
additional particulars, that the Prosecution submit these in the form of a Bill of

Particulars and not be required to amend the Indictment.

Freetown, 01 July 2003

For the Prosecuyibn,
l J
luc Cote, Robert Petit,
Chief of Prosecutions Senior Trial Counsel

20 See Naletilic, supra 17 at para 17.
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INTERNATIONAL CRIMINAL TRIBUNAL FOR YUGOSLAVIA
RULES OF PROCEDURE AND EVIDENCE

Rule 47
Submission of Indictment by the Prosecutor

(A) An indictment, submitted in accordance with the following procedure, shall be
reviewed by a Judge designated in accordance with Rule 28 for this purpose.

(B) The Prosecutor, if satisfied in the course of an investigation that there is sufficient
evidence to provide reasonable grounds for believing that a suspect has committed a
crime within the jurisdiction of the Tribunal, shall prepare and forward to the Registrar an
indictment for confirmation by a Judge, together with supporting material.

(C) The indictment shall set forth the name and particulars of the suspect, and a concise
statement of the facts of the case and of the crime with which the suspect is charged.

(D) The Registrar shall forward the indictment and accompanying material to the
designated Judge, who will inform the Prosecutor of the date fixed for review of the
indictment.

(E) The reviewing Judge shall examine each of the counts in the indictment, and any
supporting materials the Prosecutor may provide, to determine, applying the standard set
forth in Article 19, paragraph 1, of the Statute, whether a case exists against the suspect.
(F) The reviewing Judge may:

(1) request the Prosecutor to present additional material in support of any or all counts;
(i1) confirm each count;

(111) dismiss each count; or

(iv) adjourn the review so as to give the Prosecutor the opportunity to modify the
indictment,

(G) The indictment as confirmed by the Judge shall be retained by the Registrar, who
shall prepare certified copies bearing the seal of the Tribunal. If the accused does not
understand either of the official languages of the Tribunal and if the language understood
is known to the Registrar, a translation of the indictment in that language shall also be
prepared, and shall be included as part of each certified copy of the indictment.

(H) Upon confirmation of any or all counts in the indictment,



122
(1) the Judge may issue an arrest warrant, in accordance with Sub-rule 55 (A), and any
orders as provided in Article 19 of the Statute, and

(11) the suspect shall have the status of an accused.
(I) The dismissal of a count in an indictment shall not preclude the Prosecutor from

subsequently bringing an amended indictment based on the acts underlying that count if
supported by additional evidence.
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PROSECUTION INDEX OF AUTHORITIES

ANNEX 11
ICTY Rule 47
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INTERNATIONAL CRIMINAL TRIBUNAL FOR RWANDA (ICTR) ‘ 12‘3

RULES OF PROCEDURE AND EVIDENCE

PRE-TRIAL PROCEEDINGS
Section 1: Indictments
Rule 47: Submission of Indictment by the Prosecutor

(A) Anindictment, submitted in accordance with the following procedure, shall be
reviewed by a Judge designated in accordance with Rule 28 for this purpose.

(B) The Prosecutor, if satisfied in the course of an investigation that there is sufficient
evidence to provide reasonable grounds for believing that a suspect has committed a
crime within the jurisdiction of the Tribunal, shall prepare and forward to the Registrar an
indictment for confirmation by a Judge, together with supporting material.

(C) The indictment shall set forth the name and particulars of the suspect, and a concise
statement of the facts of the case and of the crime with which the suspect is charged.

(D) The Registrar shall forward the indictment and accompanying material to the
designated Judge, who will inform the Prosecutor of the scheduled date for review of the
indictment.

(E) The reviewing Judge shall examine each of the counts in the indictment, and any
supporting materials the Prosecutor may provide, to determine, applying the standard set
forth in Article 18 of the Statute, whether a case exists against the suspect.

(F) The reviewing Judge may:

()  Request the Prosecutor to present additional material in support of any or all
counts, or to take any further measures which appear appropriate;

(i)  Confirm each count;
(i)  Dismiss each count; or

(iv)  Adjourn the review so as to give the Prosecutor the opportunity to modify the
indictment.

(G) The indictment as confirmed by the Judge shall be retained by the Registrar, who
shall prepare certified copies bearing the seal of the Tribunal. If the accused does not
understand either of the official languages of the Tribunal and if the language understood



“

is known to the Registrar, a translation of the indictment in that language shall also be
prepared, and a copy of the translation attached to each certified copy of the indictment.
(H) Upon confirmation of any or all counts in the indictment:

(1)  The Judge may issue an arrest warrant, in accordance with Sub-Rule 55 (A), and
any orders as provided in Article 19 of the Statute; and

(i)  The suspect shall have the status of an accused.
()  The dismissal of a count in an indictment shall not preclude the Prosecutor from

subsequently bringing an amended indictment based on the acts underlying that count if
supported by additional evidence.
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International Criminal Tribunal for Rwanda ] jz—;LC;
Trial Chamber 1

THE PROSECUTOR
v.

FERDINAND NAHIMANA
ICTR-96-11-T

Decision of: 24 November 1997

Original: English

DECISION ON THE PRELIMINARY MOTION FILED BY THE DEFENCE BASED ON DEFECTS IN THE
FORM OF THE INDICTMENT

Office of the Prosecutor: Mr. James Stewart, Mr. Alphonse Van
Counsel for the Defence: Mr. Jean-Marie Biju-Duval, Ms. Diane Sénéchal

Before: Presiding Judge Navanethem Pillay, Judge Laity Kama, Judge William H.
Sekule ‘

Registry: Ms. Prisca Nyambe, Mr. Antoine Mindua
THE INTERNATIONAL CRIMINAL TRIBUNAL FOR RWANDA ("the TRIBUNAL"),

SITTING AS Trial Chamber I composed of Judge Navanethem Pillay as Presiding Judge,
Judge Laity Kama and Judge William H. Sekule;

TAKING INTO ACCOUNT that the accused, Ferdinand NAHIMANA, was arrested in the
Republic of Cameroon on 27 March 1996 pursuant to an international warrant of
arrest issued by the General Prosecutor of the Republic of Rwanda, and subsequently
indicted by the Tribunal on 11 July 1996;

CONSIDERING the Registrar's letter of 12 July 1996 to the Minister of Justice of
the Republic of Cameroon by which the Registrar submitted the Tribunal's warrant of
arrest and order for surrender along with a copy of the Tribunal's indictment and a
statement of the rights of the accused to the Cameroonian authorities with a
request for service of the these instruments on the accused;

TAKING NOTE OF THE FACT that the accused was subsequently transferred to the
Tribunal's Detention Facilities in Arusha on 23 January 1997 and made his initial

appearance before the Tribunal on 19 February 1997 pursuant to Rule 62 of the
Rules;
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HAVING NOW BEEN SEIZED of a preliminary motion filed by the Defence on 17 April
1997 pursuant to Rules 72 and 73 of the Rules of Procedure and Evidence ("the
Rules"), in which Counsel for the Defence raises a number of objections on the form
of the Prosecutor's indictment of 12 July 1996 and the basis of the Tribunal's
Decision of that same date confirming the indictment, and also against the manner
in which the warrant of arrest and the indictment were served on the accused;

HAVING RECEIVED the Prosecutor's brief of 29 May 1997, submitted to the Registry on
13 June 1997, in reply to the Defence Counsel's preliminary motion;

HAVING FURTHER RECEIVED the Defence Counsel's response filed on 18 August 1997 to
the Prosecutor's aforementioned brief;

HAVING HEARD the parties during the hearing held on Wednesday 27 August 1997;

CONSIDERING Articles 17(4) and 18 of the Tribunal's Statute (the "Statute") and
Rules 5, 47, 55, 72 and 73 of the Rules;

AFTER HAVING DELIBERATED

1. In its written submission, filed pursuant to Rule 72(B), the Defence argues that
the indictment as well as the subsequent proceedings should be nullified and that
the accused, accordingly, should be released for the following three reasons:

(i) the indictment is defective by virtue of the inaccurate manner in which
the facts and the counts are stated in the indictment and because of the cumulation
of counts based on the same acts which, in the Defence Counsel's argument, is in
violation of the principle of non-bis-in-idem;

(ii) the Judge's decision confirming the indictment is defective due to the
lack of sufficient evidence in the supporting documentation to substantiate the
charges brought against the accused;

(iii) the service of the warrant of arrest and the indictment on the accused
is defective since the accused was neither provided with a copy of these
instruments nor with a statement of his rights before his transfer to the
Tribunal's Detention Facilities.

2. The Trial Chamber will first consider point (ii) relating to the decision
confirming the indictment and point (iii) on the manner of service of the
indictment

A. ON THE OBJECTION BASED ON DEFECTS IN THE CONFIRMATION OF THE INDICTMENT
3. With respect to point (ii) relating to the decision confirming the indictment,

the Chamber strongly maintains that the procedure indicated in Rule 72 (B) refers
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solely to defects in the form of the indictment and could not be used as grounds to
challenge the decision rendered by the confirming Judge.

4.. In his written and oral submissions, the Defence contends that the confirming
Judge did not have sufficient evidence or justification to provide reasonable
grounds for believing that the suspect had committed the crimes charged against the
accused in the indictment, and thus could not legitimately have confirmed the
indictment pursuant to Article 18(1) of the Statute and Rule 47 (D) of the Rules.

5. The Prosecutor, in her brief, argued to the contrary that the confirming Judge
did, in fact, have enough material before him to determine that a prima facie case
had been established by the Prosecutor. She further asserted that the confirming
Judge's discretionary power to review the indictment and decide whether or not
there existed sufficient evidence to justify a confirmation of the indictment is
not and indeed cannot be subject to appeal and that, anyway, such appeal 1is
inadmissible short of any provision to this effect in the Statute and the Rules.

6. The Trial Chamber observes initially that what the Defence is really asking for
is a measure of re-examination or review of the decision by which the Judge
confirmed the indictment pursuant to Rule 47 of the Rules. On this point, however,
the Chamber considers that neither Rule 47 nor Rules 72 and 73 of the Rules permit
appeals against a decision rendered by a single Judge to confirm an indictment.
only in special circumstances can a preliminary motion raising objections against
the form of the confirmation of an indictment be applied as an indirect means to
obtain a review by a Trial Chamber of a confirming decision.

7. The Trial Chamber further recalls that the test to be made by the confirming
Judge in establishing whether or not a prima facie case has been made out by the
Prosecutor is inherently different from the Trial Chamber's evaluation of the
evidence brought forward by the parties during trial. At the stage of confirmation
of an indictment, notably, the confirming Judge is only required to assess whether
or not the Prosecutor has provided documentation of facts carrying sufficient
weight to justify a reasonable inference that the suspect has committed crimes
falling within the Tribuynal's jurisdiction, but which do not have to amount to
conclusive evidence of these crimes.

8. The purpose of the confirmation, in other words, is merely to ensure that the
investigations carried out by the Prosecutor have reached an acceptable level of
probability to justify a belief that the suspect may have committed certain crimes,
without going into any specific evaluation of the culpability of the suspect. The
autonomous power of discretion exercised by the confirming Judge in this endeavour
is by its very nature subjective and could therefore be reviewable in circumstances
where, the confirming decision was in flagrant violation of the Statute and/or the
Rules or was inconsistent with the fundamental principles of fairness, and had
entailed a miscarriage of justice. Under such circumstances only could there be
room for consideration of annulment pursuant to the principle included in Rule 5 of
the Rules. However, none of these circumstances apply in the present case.

9. Trial Chamber, thus, rejects the Defence Counsel's quest for annulment of the
indictment and release of the accused on the basis of defects in the confirmation
of the indictment.
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B. ON THE OBJECTION BASED ON DEFECTS IN THE MANNER OF SERVICE OF THE INDICTMENT

10. The Defence Counsel has further suggested that, contrary to the provisions in
Article 19 of the Statute and Rule 55 of the Rules, the warrant of arrest, the
indictment and the statement of the rights of the accused were never served on the
accused by the Cameroonian authorities during the period he was detained in
cameroon and that, consequently, the indictment should be rendered null and void
and the accused released.

11. The Prosecutor, in response, argues that no evidence has been brought forward
so far to support the allegation that the accused was not properly served with the
relevant instruments as requested in the Registrar's letter of 12 July 1996 to the
Cameroonian Minister of Justice. The presumption is, therefore, that the
Cameroonian authorities acted in conformity with the Registrar's request and
actually did serve the documents on the accused. Even if this were not the case,
however, the Prosecutor holds that lack of service of the indictment on the accused
could never result in annulment of this instrument, as the control of internal acts
of compliance by a sovereign State falls outside the Tribunal's jurisdiction.

12. The Trial Chamber reminds that the Registrar's obligation under Rule 55(B) of
the Rules is to transmit the warrant of arrest and order for surrender to the
national authorities together with a copy of the indictment and a statement of the
rights of the accused, and to instruct the national authorities to read out these
documents to the accused upon his arrest in a language he understands. Having done
so, which in this case is verified by production in Court of a copy of the
Registrar's aforementioned letter to the Cameroonian Minister of Justice, the
Registrar has complied fully with the requirements contained in Rule 55. The
Chamber is not in possession of any verified information of whether or not the
warrant of arrest and the accompanying documents were actually served by the
Cameroonian authorities on the accused. Even if this did not take place, however,
the Chamber cannot but regret this fact, but failure of the Cameroonian authorities
to serve the documents on the accused does not constitute any intentional breach of
the Statute or the Rules by the Registrar and thus cannot entail the nullification
of the indictment as requested by the Defence.

13. The Trial Chamber underscores the need to respect the rights of the accused
during all stages of the trials but is unable to verify whether or not the relevant
instruments in this case were actually served on the accused. The Chamber notes,
however, that any possible defect in the service of these documents was remedied as
soon as possible, namely upon the accused's transfer to the Tribunal's Detention
Facilities in Arusha, by which time the accused was given a copy of the indictment
and the supporting material was submitted to the Defence Counsel. It should also be
noted that during the initial appearance hearing, the accused did not not raise any
objection with regard to the indictment, but rather pleaded not guilty.

14. For these reasons, the Trial Chamber is of the opinion that the rights of the
accused in the present case were respected as far as possible, irrespective of
whether or not the warrant of arrest, the indictment and a statement of the rights
of the accused were served on the accused in Cameroon by the Cameroonian
authorities. The Chamber refuses, therefore, to terminate and nullify the
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proceedings before it as a consequence of acts of State over which it has no
knowledge or control.

C. ON THE OBJECTIONS BASED ON DEFECTS IN THE FORM OF THE INDICTMENT

15. Rule 72(B) of the Rules includes a non-exhaustive list of pre-trial motions
which the accused may bring forward prior to the trial on its merits, and paragraph
(ii) of this provision establishes in particular that the accused may file a motion
to challenge the form of the indictment, which is what the accused has done in the
present case.

16. Article 20(4) (a) of the Statute stipulates that the accused must be informed
promptly and in a language he or she understands of the nature and cause of charges
against him or her, and Rule 47(B) of the Rules incorporates this obligation by
establishing that the indictment shall set forth the name and particulars of the
suspect and a concise statement of the facts of the case and of the crime with
which the suspect is charged.

17. The Defence Counsel claims in his written and oral submissions that the
indictment should be declared null and void because of serious defects in the form
of the indictment. More particularly, the Counsel maintains that the imprecise and
erroneous manner in which the facts are stated in the indictment effectively
obstruct his possibilities of preparing the defence. He submits, moreover, that the
Prosecutor's cumulation of charges based on the same action by the accused is in
violation of the principle of non-bis-in-idem. In conclusion, the Counsel requests
that if the indictment is not annulled, the Prosecutor should at least amend it, in
order to include a precise statement of facts for each charge.

18. The Prosecutor has responded in essence, firstly, that the statement of facts
in the indictment, concise as it is, does satisfy the requirements of the Statute
and the Rules and amply enables the accused to understand and prepare his defence
against the charges brought against him. Any request for further details beyond
what has already been given to the Defence is but an unjustified request for
particulars, which should have been addressed directly to the Prosecutor. Secondly,
the Prosecutor argues that the principle of non-bis-in- idem is inapplicable in
cases, such as the present, where the accused has not already been prosecuted or
convicted abroad of any of the crimes for which he now stands indicted before this
Tribunal. However, both in her written submissions and oral arguments during the
hearing, the Prosecutor signified her willingness to amend the indictment, if the
Tribunal so requested.

19. The Trial Chamber notes initially that there is an important distinction to be
made between defects in the form and defects in the merits of the indictment. At
this stage of the proceedings, the Chamber is bound to examine and dispose of
defects in the form only, whereas defects on the merits of the indictment may raise
questions of evidence and facts which more appropriately should be considered
during trial. For this reason,the Trial Chamber will only deal with objections
raised against the vagueness, the lack of sufficient indication of time and against
the lack of specification of the charges raised against the accused in the
indictment. The Chamber will thereafter consider the objection raised by the
Defence regarding the non-bis-in-idem principle.
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20. As a general observation, the Trial Chamber holds that the accused must be able
to recognize the circumstances and the actions attributed to him in the indictment
and the supporting material, and must be made to understand how and when his
actions under the particular circumstances constituted one or more crimes covered
by the Tribunal's jurisdiction. Furthermore, the Trial Chamber interprets the word
‘concise statement of the facts' in Rule 47 to mean a brief statement of facts but
comprehensive in expression. From this perspective, then, the Chamber will address
the various objections raised by the Defence.

On the objections based on the vagueness and imprecision of the facts in the
indictment.

21. The Defence submitted that the indictment is vague due to factual imprecision
in the indictment. The statement of facts in the indictment does not give the
accused the possibility of knowing in detail the nature and cause of the charge
against him. The Defence, in his oral submission, pointed out that the indictment
must contain express statements and not just a hypothesis. He further submitted
that there are approximately forty seven possible combinations of interpretation of
the charges and of the statement of facts in the indictment.

22. The Prosecutor's response is that every indictment is concise in nature and the
indictment win this case is sufficient to inform the accused of the charges against
him. The indictment complies with Article 17 of the Statute and Rule 47 of the
Rules.

23. The Trial Chamber notes that in the case before the International Criminal
Tribunal for the Former Yugoslavia (the "ICTY") against Delalic, Mucic, Delic and
Landzo, IT-96-21-T, the Chamber of first instance held that a particular paragraph
of the indictment: "did not give the accused a specific statement of facts of the
case and of the crimes with which he was charged because it alleged at least six
different types of conduct over a period of seven months''. The Trial Chamber in
this case went on to state that: "there should be a clear identification of
particular acts of participation by the accused''.

24. The Defence further submitted that Count 1 of the charge is vague in that it
merely states that the accused conspired with "others" without even knowing who it
is alleged that he conspired with.

25. The Prosecutor's response was that the count cannot be void for the sole reason
that the identity of the alleged co-conspirator or co-conspirators is not mentioned

26. This Trial Chamber is of the view that in order for the accused to fully
understand the charge against him he needs to know who he is alleged to have
conspired with. The Trial Chamber notes the decision in the case before the ICTY of
the Prosecutor against Tihomir Blaskic, case number IT-95-14-PT, in which it was
stated that: "expressions such as "including but not limited to" or "among others"
are vague and subject to interpretation and they do not belong in an indictment
when it is issued against the accused''.
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27. The Trial Chamber therefore holds that Count 1 should be amended so as to
indicate the names of the people with whom the accused is alleged to have conspired
to commit genocide.

Oon the lack of any specific time-frame of the alleged crimes in the indictment

28. With regard to the date and time the offences stated in Count 1 were allegedly
committed, the Defence points out that reference is made to the period "between 1
January 1994 and approximately 31 July 1994''. The Tribunal notes, in fact, that
the Prosecutor refers to the same period of time in Counts 2, 3 and 4 of the
indictment. The Defence submits that such information does not meet the requirement
of precision, insofar as it does not enable the accused to place in time the
specific acts or omissions he is being asked to answer for.

However, in response to this argument, the Prosecutor submits that the description
of a time-frame as provided in the various counts is sufficient to place in time
the acts and crimes with which the accused is charged.

29. The Trial Chamber observes that in addition to making specific reference to the
period "1 January 1994 to approximately 31 July 1994", the Prosecutor also refers
in the concise statement of facts contained in the indictment to other periods of
time as follows:

(a) In paragraph 3.2 the Prosecutor refers to "In or around 1993'';

(b) In paragraph 3.3 the Prosecutor refers to "During the time of the events
alleged in the indictment'';

(¢) In paragraph 3.6 the time is referred to as "From a date unknown to the
Prosecutor''!

30. The Chamber acknowledges that, given the particular circumstances of the
conflict in Rwanda and the alleged crimes, it could be difficult to determine the
exact times and places of the acts with which the accused is charged. It is of the
opinion, nonetheless, that the temporal and geographic references given by the
Prosecutor are not sufficiently precise to enable the accused to unmistakably
identify the acts or the sequence of acts for which he is criminally charged in the
indictment. The Trial Chamber therefore suggests that the Prosecutor amends the
statement of facts in the indictment so as to include more specific indications of
the time when and the place where the alleged crimes were committed by the accused.

On the Vagueness of the Counts Against the Accused

31. The Defence submits that the charges stated in Count 2 are vague and do not
clearly indicate whether the accused is charged individually under Article 6.1 of
the Statute or under Article 6.3 as a superior, or under both provisions.
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32. The Prosecutor responded that the accused was, in fact, charged under both
provisions and that this had been formulated in the indictment in the simplest

possible way; the Prosecutor avers in Count 2 that the accused has, amongst others,
committed a crime pursuant to "Articles 6(1) and/or 6(3)" of the Statute.

33. The Chamber considers that, as did Trial Chamber 1 of the ICTY in the case of
Dukic, in view of the seriousness of the allegations against the accused, he has
every right to obtain, and in the most precise manner, the necessary information on
the charges against him so as to enable him to prepare his defence effectively and
efficiently. In other words, an indictment must always have the appropriate degree
of precision.

The Chamber notes that the wording of the charges in question is not precise enough
in that it does not provide the accused with information that would enable him to
establish a link between his acts and the charges against him. The Chamber
therefore suggests that the Prosecutor specifies which acts of the accused are
covered by Article 6(1) and which fall under Article 6(3) of the Statute, or if
there is a cumulation of charges.

34. The Chamber observes the same degree of vagueness in the expression "other
persons' contained in Count 1. The Chamber is, in fact, of the opinion that this
expression must be clarified by mentioning the names or other identifying
information concerning the persons with whom the accused allegedly conspired to
commit genocide.

On the Principle of Non-bis-in-idem

35. The Defence contends that the cumulation of charges against the accused in the
indictment entails a violation of the principle of non-bis-in-idem, since he
appears to be charged several times for the same act. The Defence further asserts
that this principle applies not only in instances where a person is tried before
several courts for the same acts, but also in instances where a person is charged
several times for the same act before the same court.

36. The Prosecutor responded that the non-bis-in-idem principle does not applyat
this stage of the proceedings.

37. The Chamber is of the opinion that under Article 9 of the Statute, the
principle of non-bis-in idem cannot be invoked, as does the Defence, when raising a
matter of cumulation of charges, whether the offender has committed several acts
each of which constitutes an offence or whether a single act constitutes more than
one offence, as distinguished in the legal systems of the Roman-Continental
tradition. In fact, Article 9 of the Statute stipulates that:

"l. No person shall be tried before a national court for acts constituting serious
violations of international humanitarian law under the present Statute, for which
he or she has already been tried by the International Tribunal for Rwanda.
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2. A person who has been tried before a national court for acts constituting
serious violations of international humanitarian law may be subsequently tried by
the International Tribunal for Rwanda only if:

a) The act for which he or she was tried was characterised as an ordinary
crime; or

b) The national court proceedings were not impartial or independent, were
designed to shield the accused from international criminal responsibility, or the
case was not diligently prosecuted.

3. In considering the penalty to be imposed on a person convicted of a crime under
the present Statute, the Iinternational Tribunal for Rwanda shall take into acount
the extent to which any penalty imposed by a national court on the same person for
the same acts has already been served."

In any case and as far as the cumulation of charges is concerned, it is the highest
penalty that should be imposed. However, it is evident that we are not at this
stage yet.

Finally, it should be pointed out in this regard that in the Delalic case, Trial
Chamber 1 of the ICTY dismissed the objection raised by the Defence regarding the
cumulation of charges on the grounds that the question was only relevant to the
penalty if the accused is ultimately found guilty, (see ICTY Decision on the
preliminary motion filed by the accused Delalic on defects in the form of the
indictment, paragraph 24.)

FOR THESE REASONS,
THE TRIBUNAL
REQUESTS the Prosecutor, especially as she does not object thereto, to amend the

following parts of the indictment in order to:

(i) specify the time-frames indicated in paragraphs 3.2, 3.3 and 3.6 of the
statement of facts; and to

(ii) identify some or all of the persons with whom the accused is alleged to
have conspired to commit genocide in Count 1; and finally to

(iii) identify on the one hand the acts or sequence of acts for which the
accused himself is held individually responsible for having committed direct and
public incitement to genocide, and on the other hand, the acts or sequence of acts
of his subordinates for which he is held responsible as their superior.

INVITES her to make the amendment within 30 days from the date of this Decision.
DISMISSES the Defence Counsel's motion on all other points.
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Arusha, 24 November 1997

Navanethem Pillay, Presiding Judge

Laity Kama, Judge

William H. Sekule, Judge

Seal of the Tribunal

END OF DOCUMENT
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INTERNATIONAL CRIMINAL TRIBUNAL FOR YUGOSLAVIA

RULES OF PROCEDURE AND EVIDENCE

Rule 66
Disclosure by the Prosecutor

(A) Subject to the provisions of Rules 53 and 69, the Prosecutor shall make available to the
defence in a language which the accused understands

(1) within thirty days of the initial appearance of the accused, copies of the supporting material
which accompanied the indictment when confirmation was sought as well as all prior statements
obtained by the Prosecutor from the accused; and

(ii) within the time-limit prescribed by the Trial Chamber or by the pre-trial Judge appointed
pursuant to Rule 65 fer, copies of the statements of all witnesses whom the Prosecutor intends to
call to testify at trial, and copies of all written statements taken in accordance with Rule 92 bis;
copies of the statements of additional prosecution witnesses shall be made available to the
defence when a decision is made to call those witnesses.

(B) The Prosecutor shall, on request, permit the defence to inspect any books, documents,
photographs and tangible objects in the Prosecutor’s custody or control, which are material to the
preparation of the defence, or are intended for use by the Prosecutor as evidence at trial or were
obtained from or belonged to the accused.

(C) Where information is in the possession of the Prosecutor, the disclosure of which may
prejudice further or ongoing investigations, or for any other reasons may be contrary to the public
interest or affect the security interests of any State, the Prosecutor may apply to the Trial
Chamber sitting in camera to be relieved from an obligation under the Rules to disclose that
information. When making such application the Prosecutor shall provide the Trial Chamber (but
only the Trial Chamber) with the information that is sought to be kept confidential.
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INTERNATIONAL CRIMINAL TRIBUNAL FOR RWANDA
RULES OF PROCEDURE AND EVIDENCE

Rule 66
Disclosure by the Prosecutor

(A) Subject to the provisions of Rules 53 and 69, the Prosecutor shall make available to the
defence in a language which the accused understands

(i) within thirty days of the initial appearance of the accused, copies of the supporting material
which accompanied the indictment when confirmation was sought as well as all prior statements
obtained by the Prosecutor from the accused; and

(ii) within the time-limit prescribed by the Trial Chamber or by the pre-trial Judge appointed
pursuant to Rule 65 ter, copies of the statements of all witnesses whom the Prosecutor intends to
call to testify at trial, and copies of all written statements taken in accordance with Rule 92 bis;
copies of the statements of additional prosecution witnesses shall be made available to the
defence when a decision is made to call those witnesses.

(B) The Prosecutor shall, on request, permit the defence to inspect any books, documents,
photographs and tangible objects in the Prosecutor’s custody or control, which are material to the
preparation of the defence, or are intended for use by the Prosecutor as evidence at trial or were
obtained from or belonged to the accused. '

(C) Where information is in the possession of the Prosecutor, the disclosure of which may
prejudice further or ongoing investigations, or for any other reasons may be contrary to the public
interest or affect the security interests of any State, the Prosecutor may apply to the Trial
Chamber sitting in camera to be relieved from an obligation under the Rules to disclose that
information. When making such application the Prosecutor shall provide the Trial Chamber (but
only the Trial Chamber) with the information that is sought to be kept confidential.
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The Prosecutor v. Elizaphan & Gerard Ntakirutimana, Judgment and Sentence, 1CTR-
96-10-T & ICTR-96-17-T, 21 February 2003 paras 39-63.!

'Full test of Judgement available at
http://www.ictr.org/wwwroot/ENGLISH/cases/NtakirutimanaE/iudgement/ch?,.htm
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CHAPTERII

FACTUAL FINDINGS

1. Introduction

39.  This Chapter contains an assessment of the evidence adduced by the Prosecution in support of its
case. The Chamber will consider the specific events alleged in the Mugonero and Bisesero Indictments
in approximate chronological order (see 11.3 and 4, respectively). In connection with its discussion of the
Prosecution evidence the Chamber will take into account the submissions of the Defence concerning the
credibility of witnesses who testified against the two Accused. It will also discuss the Accused’s alibi in
relation to the events in the Indictments.

40. Before doing so, the Chamber will consider whether the Indictments provide the Accused with
sufficient information on the nature of the charges against them, as required by the Statute and the Rules
of the Tribunal (I1.2). This issue was not included in the closing briefs submitted by the parties. The
Chamber therefore invited the parties to address the issue during their closing arguments. [44]

41. The remaining components of the Defence case are considered in section I1.5 and the following
sections. After a brief section on the alibi submissions (I1.5) comes the Chamber’s assessment of the
contention that the allegations against the Accused are totally inconsistent with their previous life and
character (I1.6). Furthermore, the Defence argues that there was a political campaign against the
Accused (11.7).

2. Specificity of the Indictments
2.1 Introduction

42.  According to Article 17 (4) of the Statute, an indictment shall contain "a concise statement of the
facts and the crime or crimes with which the accused are charged". Similarly, Rule 47 (C) of the Rules
provides that an indictment, apart from the name and particulars of the suspect, shall set forth "a concise
statement of the facts of the case". It follows from case law that the Prosecution’s obligation to set out
concisely the facts of its case in the indictment must be interpreted in conjunction with Articles 20 (2)
and (4)(a) and (b) of the Statute. These provisions state that, in the determination of any charges against
him, an accused is entitled to a fair hearing and, more particularly, to be informed of the nature and
cause of the charges against him and to have adequate time and facilities for the preparation of his
defence. In the jurisprudence of the ad hoc Tribunals, this translates into an obligation on the part of the
Prosecution to state the material facts underpinning the charges in the indictment, but not the evidence
by which such material facts are to be proven. Hence, the question whether an indictment is pleaded
with sufficient particularity is dependent upon whether it sets out the material facts of the Prosecution
case with enough detail to inform an accused clearly of the charges against him so that he may prepare
his defence. Reference is made to the ICTY Appeals Chamber’s Judgement in The Prosecutor v.
Kupreskic et al. (henceforth Kupreskic), which was delivered on 23 October 2001, more than a month
after the commencement of the trial in the present case. [45]

43. In Kupreskic, the Appeals Chamber found that the convictions of two of the Accused were based
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on material facts not specifically pleaded in the Indictment. Furthermore, it concluded that the defects in
the Indictment had not been cured, because timely, clear and consistent information had not been
provided to the Accused. The trial was therefore considered unfair in relation to these Accused, and their
convictions were overturned. In the present case, some paragraphs of the Mugonero and Bisesero
Indictments are rather generally formulated. These paragraphs give rise to the question whether the
Indictments were pleaded with sufficient particularity.

2.2 Prosecution

44.  Counsel for the Prosecution sought to distinguish the facts dealt with in Kupreskic from the facts
in the present case. He submitted that the main paragraphs of the Bisesero Indictment allege, firstly, that
the two Accused went to Bisesero in April, May and June; secondly, that they went there in convoys of
attackers; and thirdly, that they participated in attacks in the Bisesero area. According to the Prosecution,
the first two allegations are contained in the Indictment and the supporting material. [46] The Accused
had the opportunity to challenge the Indictments at the pre-trial stage, as well as after the close of the
Prosecution’s case (by way of a motion for acquittal under Rule 98bis), but failed to do so. Certain
specific allegations, such as the killings at Murambi Church alleged by Witness Y, or the killing of
Ignace Rugwizangoga at Murambi Hill alleged by Witness GG, [47] came to the Prosecution’s attention
just prior to the testimony of the witnesses concerned. In the Prosecution’s view, the allegation should
not have come as a surprise to the Defence because it follows from paragraph 4.14 of the Bisesero
Indictment that the Accused allegedly participated in the killing of refugees. [48]

2.3. Defence

45. Counsel for Elizaphan Ntakirutimana argued that paragraph 91 of Kupreskic (which states that
where it is practicable for the Prosecution to plead with specificity the identity of the victims, etc., it
must do so) impacts on both Indictments, but especially on the Bisesero Indictment. No victims of the
killings were identified by name and there was no particularization of the time and place of their
commission. Consequently, the Indictment did not provide sufficient information. {49]

46. Counsel for Gérard Ntakirutimana submitted that there is no difference in the principles
governing ICTY and ICTR indictments. The statutory provisions of the two Tribunals are in this respect
substantially the same. Citing particularly paragraphs 114 and 117 of Kupreskic, he argued that the
Bisesero Indictment did not meet the high standard set for Indictments in Kupreskic, as it was vague,
wholly lacking in particularity and did not mention places. Names and particulars were not included in
either Indictment and were not given to the Defence in sufficient time to enable it to prepare its case.

[501

47.  According to Counsel for Gérard Ntakirutimana it follows from Kupreskic that the new
allegations made by Witnesses YY and GG during their testimony must be excluded. That Judgement
established that material facts on which the Prosecution’s case is based cannot be allowed to unfold
during trial. The Prosecution has to proceed without them. Counsel submitted that the new information
had prejudiced the Defence because incriminating evidence had been provided unexpectedly after the
hearing of several Prosecution witnesses, who could not be cross-examined anew. The Defence stressed
that both Indictments are silent about many events on which the Prosecution led evidence. [51]

48. The Defence made similar observations in its closing brief, although without reference to
Kupreskic. For example, it was argued that Witnesses YY, DD, KK, VV, and UU "withheld their most
extreme testimony for trial to prevent the defense from preparing to counter it." [52] In relation to a
certain part of the oral testimony of Witness MM the Defence stated that the introduction of new and
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critical information was highly improper, violated the Prosecution’s legal and ethical obligation to the L"
Tribunal and the Accused, and thereby improperly prejudiced the administration of justice. [53] The
Defence submitted that the testimony of every factual witness conflicted with or covered matters not
mentioned in prior statements, and that this violated the rights of an accused to be given notice of the
charges and the evidence to be presented against him so that he can challenge the charges and prepare

his defence. [54]

2.4 Discussion

49.  As mentioned above, if follows from the Statute and the Rules that the Prosecution is under an
obligation to state the material facts underpinning the charges in the Indictment, but not the evidence by
which such material facts are to be proven. In Kupreskic, the Appeals Chamber interpreted the
Prosecution’s obligation in the following way:

89. The Appeals Chamber must stress initially that the materiality of a particular fact cannot
be decided in the abstract. It is dependent on the nature of the Prosecution case. A decisive
factor in determining the degree of specificity with which the Prosecution is required to
particularise the facts of its case in the indictment is the nature of the alleged criminal
conduct charged to the accused. For example, in a case where the Prosecution alleges that
an accused personally committed the criminal acts, the material facts, such as the identity of
the victim, the time and place of the events and the means by which the acts were
committed, have to be pleaded in detail. Obviously, there may be instances where the sheer
scale of the alleged crimes "makes it impracticable to require a high degree of specificity in
such matters as the identity of the victims and the dates for the commission of the

crimes" [footnote omitted].

90. Such would be the case where the Prosecution alleges that an accused participated, as a
member of an execution squad, in the killing of hundreds of men. The nature of such a case
would not demand that each and every victim be identified in the indictment.Similarly, an
accused may be charged with having participated as a member of a military force in an
extensive number of attacks on civilians that took place over a prolonged period of time and
resulted in large numbers of killings and forced removals. In such a case the Prosecution
need not specify every single victim that has been killed or expelled in order to meet its
obligation of specifying the material facts of the case in the indictment. Nevertheless, since
the identity of the victim is information that is valuable to the preparation of the defence
case, if the Prosecution is in a position to name the victims, it should do so.

92. It is of course possible that an indictment may not plead the material facts with the
requisite degree of specificity because the necessary information is not in the Prosecution’s
possession. However, in such a situation, doubt must arise as to whether it is fair to the
accused for the trial to proceed. In this connection, the Appeals Chamber emphasises that
the Prosecution is expected to know its case before it goes to trial. It is not acceptable for
the Prosecution to omit the material aspects of its main allegations in the Indictment with
the aim of moulding the case against the accused in the course of the trial depending on how
the evidence unfolds. There are, of course, instances in criminal trials where the evidence
turns out differently than expected. Such a situation may require the indictment to be
amended, an adjournment to be granted, or certain evidence to be excluded as not being
within the scope of the indictment.
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114. The Appeals Chamber notes that, generally, an indictment, as the primary accusatory
instrument, must plead with sufficient detail the essential aspect of the Prosecution case. If
it fails to do so, it suffers from a material defect. A defective Indictment, in and of itself,
may, in certain circumstances cause the Appeals Chamber to reverse a conviction. The
Appeals Chamber, however, does not exclude the possibility that, in some instances, a
defective indictment can be cured if the Prosecution provides the accused with timely, clear
and consistent information detailing the factual basis underpinning the charges against him
or her. Nevertheless, in light of the factual and legal complexities normally associated with
the crimes within the jurisdiction of this Tribunal, there can only be a limited number of
cases that fall within that category. ... [55]

50.  The Chamber notes that the allegations under consideration by the Appeals Chamber in
Kupreskic related to the attack on the house of a victim and formed the basis of the verdict of crimes
against humanity (persecution). Had the Trial Chamber in that case not concluded that the Prosecution
had successfully proven that allegation, the two convictions could not have been sustained. The Appeals
Chamber found that the attack constituted a material fact in the Prosecution case against two of the
Accused and should have been specifically pleaded in the Indictment. [56] It is further noted that the
conviction was made on the basis of the testimony of a single witness.

51.  The Indictments in the case concerning Elizaphan and Gérard Ntakirutimana are distinguishable
from Kupreskic. The allegations include charges of genocide, complicity in genocide, conspiracy to
commit genocide and crimes against humanity (murder). The general principles laid down by the
Appeals Chamber in Kupreskic are, of course, still applicable to the present case.

52.  Inthis connection the Chamber does not accept the Prosecution’s submission that the Defence
sat on its rights and did not challenge the lack of specificity in the Indictments. Such challenges were in
fact made, albeit to an earlier version of the Mugonero Indictment, by a Defence motion filed on 17
April 1997 and decided upon by Trial Chamber II, which included references to a similar decision by
Trial Chamber I (differently constituted) concerning the Bisesero Indictment. [57] Moreover,
irrespective of previous challenges, the Chamber must apply principles expressed subsequently by the
Appeals Chamber.

53.  The concise statement of facts of the Mugonero Indictment contains three paragraphs concerning
the attack on the Mugonero Complex on 16 April 1994, These paragraphs allege that the two Accused
went together in a convoy with armed individuals to the Complex on the momning of that day (4.7) and
that the Accused, along with others, participated in the attack which continued throughout the day (4.8).
The equivalent provision in the Bisesero Indictment (4.8) adds that the attack continued into the night.
Both Indictments allege (4.9) that the attack resulted in hundreds of dead and wounded.

54.  According to the first allegation, the two Accused were part of a convoy of armed individuals
heading for the Complex in the morning of 16 April 1994. The Chamber considers this description
sufficiently precise. The second allegation states that the Accused participated in the attack on that date.
This is less precise. It is not alleged that they killed or wounded anyone, nor does it otherwise specify
the way in which they allegedly participated in the attack. However, the Chamber does not consider this
part of the Indictment vague or so broadly formulated as to hinder the preparation of the Defence case.
The attack was particularized to have occurred on a particular date (16 April 1994) and at a specified
location (the Mugonero Complex). Large numbers of persons were killed and wounded during the
attack. It is the view of the Chamber that the factual allegations in the Indictment, read in conjunction
with the charges, provide the Accused with reasonable notice of the Prosecution’s case against them.
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This being said, it follows from Kupreskic that if the Prosecution was, when it drew up the Indictment,
in a position to provide details, it should have done so. [58]

55.  The Chamber recalls that, according to Kupreskic, the degree of specificity required in
indictments depends on the nature of the alleged criminal conduct charged to the accused. There may be
instances where "the sheer scale of the alleged crimes" makes it "impracticable" to require a high degree
of specificity in such matters as the identity of the victims, the time and place of the events, and the
means by which the acts were committed. According to the Appeals Chamber, one example is where the
accused participated as a member of a military force "in an extensive number of attacks on civilians that
took place over a prolonged period of time and resulted in large numbers of killings". [59]

56. The statement of facts in the Bisesero Indictment contains six paragraphs (4.11-4.16) concerning
attacks in the Bisesero area. According to paragraphs 4.13 and 4.15, the Accused participated in convoys
and searched for, attacked, and killed Tutsi persons. However, there is no specification of time, date,
location, victims, or other material details concerning any single attack.

57.  Previous judgements of the Tribunal have established that there were regular attacks in the
Bisesero region from Aptil 1994 through June 1994. The victims were men, women and children who
were predominantly Tutsi and who had sought refuge in the Bisesero region. Thousands of Tutsi were
killed, injured and maimed. [60] Similar findings follow from the evidence in the present case. In a
situation with frequent attacks in the same area it may be difficult for the Prosecution to provide precise
evidence, several years after the events, about specific attacks on particular dates against named victims
in precise locations. Survivors, who during three months were under great distress and subject to
numerous attacks, may have difficulties in recalling the time and place of the alleged crimes as well as
the identity of the victims. In such situations the sheer scale of the alleged crimes may well make it
impracticable to require a high degree of specificity.

58.  Asstated above, it follows from Kupreskic that if the Prosecution is in a position to provide
details, it should do so. In the present case, witness statements containing specific allegations were
available to the Prosecution well before the trial. Already on 18 March 1997, the Prosecution disclosed
30 witness statements to Gérard Ntakirutimana. On 10 April 2000, following the co-Accused’s
surrender, it disclosed 34 witness statements to Elizaphan Ntakirutimana. On 29 August 2000, it
disclosed to each Accused 67 statements from 41 witnesses. By 20 February 2001, the Prosecution had
disclosed at least 83 statements from 51 witnesses. [61] Understandably, the Accused were not in a
position to know precisely which statements were being relied upon by the Prosecution. However the
central point is that the Prosecution had in its possession a wealth of detailed evidence, which it had
disclosed to the Defence in a timely fashion, concerning times, locations, and victims, from which to
draw for the purpose of reducing the imprecision in the Indictments.

59.  The question as to whether the Indictments in the present case are defective depends on a
concrete assessment of each allegation and involves a comparison of the material that was available to
the Prosecution before the trial and the evidence adduced at trial. The Chamber will address this
question further by way of a careful examination of the particularity of each specific allegation in
connection with the events where this issue arises. It is also important to recall that even if an indictment
is considered defective, this may, in some cases, be cured by provision to the Defence of timely, clear,
and consistent information detailing the factual basis of the charges. It follows from Kupreskic that in
light of the factual and legal complexities normally associated with the crimes within the jurisdiction of
the Tribunal, there can only be a limited number of cases that fall within that category. In Kupreskic, in
order to assess whether the Accused were sufficiently informed of the charges, the Appeals Chamber
considered disclosed evidence, the information conveyed in the Prosecution’s Pre-trial Brief and
knowledge acquired during trial. [62] The Trial Chamber is of the view that a similar approach should
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be adopted in the present case. It recalls that the Kupreskic Judgement, which clarified the legal

situation, was handed down after the commencement of the trial and almost at the end of the
Prosecution’s case.

60. The Prosecution’s Pre-trial Brief was submitted on 26 July 2001. The trial commenced on 18
September 2001. The Brief contains three paragraphs on the Mugonero Complex attack of 16 April
1994. The first alleges that a convoy of attackers went to the Complex "in vehicles belonging to Pastor
Ntakirutimana and others". It does not specifically allege that either Accused was in the convoy. Of
particular interest is the third paragraph, which claims that the two Accused were present during the
attack, that Elizaphan Ntakirutimana was "present" at the killing of Pastor Sebihe, and that Gérard
Ntakirutimana "personally killed" several Tutsi persons, of whom Ukobizaba and Kajongi are the two
referred to by name. The approximate time, location, and manner in which the named persons were
allegedly killed are not discussed. The Chamber notes that in some respects the Brief provides more
details than the Mugonero Indictment.

61. The events in Bisesero are covered by four paragraphs in the Pre-trial Brief. It is alleged that
convoys of armed attackers including the two Accused regularly went to Bisesero; that Elizaphan
Ntakirutimana ordered two persons to kill an unnamed witness, who was later spared; and that the same
Accused "pointed out hiding Tutsi for the attackers to kill". In contrast with the Bisesero Indictment
(para. 4.15), these paragraphs do not allege that either Accused killed anyone in Bisesero. In the
Chamber’s opinion, the Brief provides only limited supplementary details.

62.  Annex B to the Pre-trial Brief was filed on 15 August 2001, one month prior to commencement
of the trial. It consists of summaries of the statements of 21 witnesses whom the Prosecution intended to
call at trial. Sixteen of those persons testified. The Chamber observes that the Prosecution, in drawing up
these summaries, selected from each witness statement the material allegations it hoped to elicit during
testimony, cross-referenced them to paragraphs of the Indictments, and appended the Annex to its Pre-
trial Brief. The Defence was entitled to conclude that the allegations in the Annex were the allegations it
would have to meet at trial.

63.  The information provided by Annex B illustrates that it was not impracticable for the Prosecution
to have been more specific. However, bearing in mind that the details were excerpted from statements
long disclosed to the Defence, the Chamber holds the view that any defects in the Indictments were
cured by the notice given in Annex B of the Pre-trial Brief, and that no unfairness will be suffered by
allowing the Prosecution’s allegations at the date on which Annex B was filed. Consequently, the
Chamber will consider material allegations, supplementing those in the Indictments, which have been
provided through the Pre-trial Brief and knowledge acquired during trial, in order to determine the
criminal liability of the Accused, but will be cautious in considering allegations where no, or late, notice
was given to the Defence. A final determination will be made below in connection with the specific
events where the issue of prior notice arises. In this context, the Chamber recalls that in Kupreskic the
Appeals Chamber did not accept disclosure of new allegations that was made approximately one and a
half weeks prior to trial and less than a month prior to the witness’s testimony in court. According to the
Appeals Chamber, it could not be excluded that the ability of the two Accused in the case to prepare
their defence, in particular the cross-examination of the witness, was prejudiced by the fact that
disclosure took place so close to the commencement of the trial and to the testimony of the witness in

court. [63]

[44].T. 21 August 2002 p. 98 and T. 22 August 2002 p. 122.
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[45] Kupreskic (AC).

[46] T. 22. August 2002 pp. 134-135.

[47] This is not entirely correct. The killing of a certain “Ignace” appears in Annex B to the Pre-trial Brief.
[48] T. 22 August 2002 pp. 135-137.

[49] I1d. p. 50.

[50] Id. pp. 59-60.

(51]1d. pp. 155-158.

[52] Defense Closing Brief filed 22 July 2002 p. 44; concerning Witness Y'Y see also pp. 122-123.

[53]1d. p. 52. The Brief contains similar statements regarding Witnesses FF (p. 62), HH (pp. 78, 83, 85), and GG (pp. 96,
97).

[54] Id. pp. 163-164.
[55) Kupreskic (AC) paras. 89, 90, 92 and 114,
[56] Id. paras. 99 and 113.

[57] Trial Chamber II, Decision of 30 June 1998 on a Preliminary Motion Filed by Defence Counsel for an Order to Quash
Counts 1, 2, 3, and 6 of the Indictment. See also Trial Chamber I, Decision of 23 March 1998 on a Preliminary Motion Filed
by Defence Counsel for an Order to Quash Counts 1, 2, 3, 6 and 7 of the Indictment. These decisions predate the clarification
provided in Kupreskic (AC).

[58] Kupreskic (AC) paras. 89, 90 and 95.
[59] Id. para. 90 (quoted above).
[60] See Kayishema and Ruzindana (TC) paras. 405 et seq., and Musema (TC) para. 363 with further references.

[61] Annex A to Prosecution’s Responsé to Defence Motions for Dismissal or for Disclosure and Investigations by the
Prosecution, 20 March 2001.

[62] Kupreskic (AC) para. 124. See also paras. 114-120. The Appeals Chamber considered to what extent the Accused was
given appropriate notice by prior disclosure of witness statements or through the Prosecution’s opening statement.

[63] Id. para. 120.

[Chapter I} [Chapter II] [Chapter IIT] [Chapter IV] [Chapter V] [Annex 1V]
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THE SPECIAL COURT FOR SIERRA LEONE (“the Court™) (2 S’

. -“~-"\

BEFORE JUDGE BANKOLE THOMPSON SLt‘cmo as a single Judge designated Pursuant to Rule -
28 of the Rules of Procedure and Evidence (“the Rules”) on behalf of the Trial Chamber;

BEING SEIZED of the Motion by the Office of the Prosecutor for Immediate Protective Measures
for Victims and Witnesses and for Non-Public Disclosure (“the Motion”) and of the “Briefs”
(Written Submissions) with attachments in support of the said Morion, filed on the 7% April 2003;

CONSIDERING also the Response filed by the Defence Office on behalf of the Accused lssa
Hassan Sesay on 23* April 2003, to the aforementioned Prosecution Motion (“the Response”);

CONSIDERING the Prosecutor’s Reply filed on 29 April 2003 to the aforesaid Defence Response
(‘the Reply™);

WHEREAS acting on the Chamber’s Instruction, the Court Management Section advised the
parties on 29 April 2003 that the Motion, the Response, and the Reply would be considered and

determined on the “Briefs” (Written Submissions) of the parties ONLY pursuant to Rule 73 of the
Rules;

COGNISANT OF the Statute of the Court (“the Statute”), particularly Articles 16 and 17 thereof,
and specifically Rules 53, 54, 73, and 75 of the Rules;

NOTING THE SUBMISSIONS OF THE PARTIES

The Prosecution Motion:

1. By the aforementioned Motion, the Prosecutor seeks orders for protective measures for
persons who fall into three categories (paragraph 16 of the Motion):

(a) Witnesses who presently reside in Sierra Leone and who have not affirmatively
waived their rights to protective measures;

(b) Witnesses who presently reside outside Sierra Leone but in other countries in West
Africa or who have relatives in Sierra Leone, and who have not affirmatively waived

their rights to protective measures;

(c) Witnesses residing outside West Africa who have requested protective measures.

2. By the said Motion, the Prosecutor also requests that the Defence be prohibited from
disclosing to the public or media any non-public materials which are provided to them as part

of the disclosure process.
3. Further, the Prosecutor requests that the persons categorised in paragraph 16 of the Motion

and the prohibition as to non-public disclosure sought in paragraph 17 of the Motion be
provided protection and effected respectively by the sought Orders set out below (as contained

in paragraph 20 of the Motion):
: /557
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(a) An Order allowing the Prosecution to withhold identifying data of the persons the
Prosecution is seeking protection for as set out in paragraph 16 or any other
information which could lead to the identity of such a person to the Defence until
rwenty-one days before the witness is to testify at trial; and consequently allowing the
Prosecution to disclose any materials provided to the Defence in a redacted form
until twenty-one days before the witness is to testify at trial, unless otherwise ordered;

(b) An Order requiring that the names and any other identifying information
concerning all witnesses, be sealed by the Registry and not included in any existing or
furure records of the Court;

(c) An Order permitting the Prosecution to designate a pseudonym for each witness,
which was and will be used for pre-trial disclosure and whenever referring to such
witness in the Court proceedings, communications and discussions between the
parties to the trial, and the public; it is understood that the Defence shall not make
an independent determination of the identity of any protected witness or encourage
or otherwise aid any person determine the identity of any such persons;

(d) An Order that the names and any other identifying information concerning all
witnesses described in paragraph 20 (a), be communicated only to the Victims and
Witnesses Unit personnel by the Registry or the Prosecution in accordance with the
established procedure and only in order to implement protection measures for these
individuals;

(e) An Order prohibiting the disclosure to the public or the media of the names and any
other identifying data or information on file with the Registry, or any other
information which could reveal the identity of witnesses and victims, and this order
shall remain in effect after the termination of the proceedings in this case;

0 An Order prohibiting the Defence from sharing, discussing or revealing, directly or
indirectly, any disclosed non-public materials of any sort, or any information
contained in any such documents, to any persons or entity other than the Defence;

() An Order that the Defence shall maintain a log indicating the name, address and
position of each person or entity which receives a copy of, or information from, a
witness statement, interview report or summary of expected testimony, or any other
non-public material, as well as the date of disclosure; and that the Defence shall
ensure that the person to whom such information was disclosed follows the order of

non-disclosure;

(h) An Order requiring the Defence to provide to the Chamber and the Prosecution a
designation of all persons working on the defence team who, pursuant to paragraph
20 (f) above, have access to any information referred to in paragraph 20 (a) through
20 (e) above, and requiring the Defence to advise the Chamber and the Prosecution
in writing of any changes in the composition of this Defence team;

(i) An Order requiring the Defence to ensure that any member leaving the Defence
team remits to the Defence team all disclosed non-public materials;
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() An Order requiring the Defence to_return to the Registry, at the conclusion of the

proceedings in this case, all disclosed materials and copies thereof, which have not
become part of the public record;

(k) An Order the Defence Counsel shall make a written request to the Trial Chamber or
a Judge thereof, for permission to contact any protected witnesses or any relative of
such person, and such request shall be timely served on the Prosecution. At the
direction of the Trial Chamber or a Judge thereof, the Prosecution shall contact the
protected person and ask for his or her content or the parents or guardian of that
person if that person is under the age of 18, to an interview by the Defence, and shall
undertake the necessary arrangements to facilitate such contact.

The Defence Response:

4.

On behalf of Issa Hassan Sesay, the Defence Office states that it “does not oppose measures
genuinely designed for “the protection of witnesses and victims” within the meaning of Articles
16 and 17 of the Statute of the Special Court for Sierra Leone and Rules 69 and 75 of the
Special Court Rules of Procedure and Evidence” (paragraph 4 of the Response) but that the
Prosecution “is requesting measures far in excess of what is necessary to achieve this legitimate
purpose” (paragraph 4 of the Response). The overall position taken by the Defence on behalf
of Issa Hassan Sesay summed up at paragraph 44 of the Response is as follows:

The Prosecution Motion is ill-founded in that (a) it does not make clear whether all
witnesses were asked whether they had fears for their safety, (b) it does not attempt to
determine which fears are objectively grounded and which are not, (c) it does not draw
distinctions between the different situations of witnesses in different parts of Sierra
Leone, or in West Africa, (d) it does not distinguish between the cases of the different
Accused, (e) it bases itself on measures ordered by the ICTR which were based on the
particular security situation prevailing in Rwanda and its surroundings, which are not
applicable to the situation in Sierra Leone, and (f) it does not attempt to minimise the
intrusiveness of the measures on the rights of the Accused to a fair trial but seeks, in
respect of virtually all witnesses, the most restrictive measures, which would make it all
but impossible for the Accused adequately to investigate the witnesses’s backgrounds to
determine whether they are trustworthy or whether they have motives for lying, or
might otherwise be mistaken in their testimony, and if granted, would render a fair
trial difficult, if not impossible.

The Prosecution Reply:

5.

The Prosecution, in its Reply filed on the 29™ April 2003 to the Response of the Defence
Office in respect of Issa Hassan Sesay, submits, inter alia, thus:

The arguments raised in the submission filed by the Acting Chief of Defence Office
and Legal Advisor (Acting Chief) should be rejected. As to the substantive issues
addressed, the Acting Chief’s assertions fail to appreciate the difference between Rule
69 (C) of the ICTY’s Rules of Procedure and Evidence and Rule 69 (C) of this Court’s
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Rules. In addition, the assertions are either incorrect or are not supported by the
jurisprudence of the international ad_hac tribunals. Finally, as a procedural matter, the
Acting Chief attempts to inappropriately qualify his response to the Prosecution
Motion.

AND HAVING DELIBERATED AS FOLLOWS

6.  Pursuant to Article 16 of the Statute, the Court is authorized to provide in its Rules for the
protection of victims and witnesses. Such protective measures shall include, without being
limited to, the protection of a witness’s identity. Rule 75 provides, inter alia, that a Judge or a
Chamber may, on its own Motion, or at the request of either party, or of the victims or
witnesses concerned, or of the Victims and Witnesses Unit, order appropriate measures to
safeguard the privacy and security of victims and witnesses, provided that the measures are
consistent with the rights of the Accused.

7. According to Rule 69 of the Rules, under exceptional circumstances, either of the parties may
apply to a Judge of the Trial Chamber or the Trial Chamber to order the non-disclosure of the
identity of a witness who may be in danger or at risk until the Judge or Chamber otherwise

decides. -

8 Article 17 of the Statute of the Court sets out the Rights of the Accused including inter alia,
the right “to have adequate time and facilities for the preparation of his or her defence and the
right to examine, or have examined the witnesses against him or her”. As designated Judge, |
also take cognisance of Rule 69 (C) of the Rules whereby the identity of a witness shall be
disclosed in sufficient time before a witness is to be called to allow adequate time for

preparation of the Defence.

9. Preeminently mindful of the need to guarantee the urmost protection and respect for the
rights of the victims and witnesses, and seeking to balance those rights with the competing
interests of the public in the administration of justice, of the international community in
ensuring that persons accused of violations of humanitarian law be brought to trial on the one
hand, and the paramount due process right of the Accused to a fair trial, on the other, [ am
enjoined to order any appropriate measures for the protection of the victims and witnesses at
the pre-trial stage that will ensure a fair determination of the matter before me, deciding the
issue on a case-by case basis consistent with internationally recognised standards of due
process. Such orders are to rake effect once the particulars and locations of the witnesses have
been forwarded to the Victims and Witnesses Support Unit.

10. In determining the appropriateness of the protective measures sought, have evaluated the
security situation affecting concerned witnesses in the context of the available information
attached to the Prosecutor’s “Briefs” (Written Submissions), more particularly the affidavit of
Morie Lengor dated 5" March 2003 and the Declaration of Dr. Alan W. White dated 7% April
2003. Despite some formal defects, generalities and unsubstantiated matters, rightly pointed
out by the Defence, in respect of those documents, it is my considered view that, in terms of
substance, the combined effect of those offirmations is to demonstrate, within the bounds of
reasonable foreseeability and not absolute certainty, the delicate and complex nature of the
security situation in the country and the level of threat from several quarters of the ex-
combatant population that participated in the conflict to witnesses and potential witnesses. It

/‘
!
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is significant to note that there was no affidavit in opposition. The irresistible inference,
therefore, is that such threats may well pgse, serious problems to such witnesses and the i
effectiveness of the Court in the faithful dlscharge of its international mandate.

Concerning the need for the protection of witnesses’ identities, at the pre-trial phase as distinct
from the trial phase, | have sufficiently advised myself on the applicable body of jurisprudence.
Without meaning to detract from the precedential or persuasive utility of decisions of the
ICTR and the ICTY and to diminish the general thrust of the Prosecution’s submissions on
this point at paragraphs 22 and 23 of its Reply, it must be emphasized, that the use of the
formula “shall be guided by” in Article 20 of the Statute does not mandate a slavish and
uncritical emulation, either precedentially or persuasively, of the principles and doctrines
enunciated by our sister tribunals. Such an approach would inhibit the evolutionary
jurisprudential growth of the Special Court consistent with its own distinctive origins and
features. On the contrary, the Special Court is empowered to develop its own jurisprudence
having regard to some of the unique and different socio-cultural and juridical dynamics
prevailing in the locus of the Court. This is not to contend that sound and logically correct
principles of law enunciated by ICTR and ICTY cannot, with necessary adaptations and
modifications, be applied to similar factual situations that come before the Special Court in
the course of adjudication so as to maintain logical consistency and uniformity in judicial
rulings on interpretation and application of the procedural and evidentiary rules of
international criminal tribunals.

Instructive though, from a general jurisprudential viewpoint, some of the decisions of ICTR
and ICTY relied upon by both Prosecution and Defence Office on the subject of delayed
disclosure and confidentiality of witnesses and victims may be in terms of the principles
therein enunciated, the issue is really one of contextual socio-legal perspective. Predicated upon
such a perspective, one can reach various equally valid conclusions applying a comparative
methodology into: (a) whether the security situation in Sierra Leone can, at this point in time,
in relation to Rwanda be objectively characterized as really more or less volatile; (b) whether
the security situation in Rwanda during the grant or denial of the protective measures sought
in those cases, was more or less volatile than the present security situation in Sierra Leone; or
(c) whether there is any logical basis for comparison at all. Evidently, it takes no stretch of the
legal imagination to discover that in such matters speculation can be endless and quite
fruitless. It depends on one’s analytical or methodological approach. They are not matters that
can be determined with any mathematical exactitude.

With all due respect to the learned Counsels of the Defence Office, it must be pointed out
that the five-fold criteria enunciated by the ICTY in the case of The Prosecutor vs. Tadic, [T-4-1-
10, Decision on the Prosecutor’s Motion Requesting Protective Measures for Victims and
Witnesses, 10™ August 1995, cannot logically be applied to the instant Motion. In that case,
the Trial Chamber was confronted with a request by the Prosecution to provide anonymity for
one of its witnesses in testifying by withholding the identity of the witness from the Accused. A
majority of the Trial Chamber held that it had to balance the right of the Accused to a “fair
and public trial” against the protection of victims and witnesses. Observing that the right to a
“fair trial” was not absolute but was subject to derogation in exceptional circumstances such as
a state of emergency and that the situation of on-going conflict in the area where the alleged
atrocities took place constituted such exceptional circumstances, the Chamber took a
“contextual approach” and held that it was justified in accepting anonymous testimony if: (1)
there was real fear for the safety of the witness or his or her family; (2) the testimony of the

: | %
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witness was important to the Prosecution’s case; (3) there was no prima facie evidence that the
witness is untrustworthy; (4) the measures_were strictly necessary (see May and Wierda, _
Intemational Criminal Evidence, 2002 at page 282). It is evident that the situation in Tadic
concerning that of a witness seeking to testify anonymously and that (as in the instant Motion)
of an order for delayed disclosure of identifying dara in respect of certain categories of

prosecution witnesses at the pre-trial stage are clearly distinguishable both as a matter of fact and
as a matter of law.

Which principle, then, is applicable here? The answer is that it is the general principle
propounded by the ICTY, in the case of The Prosecutor v. Blaskic, IT-95-14, Decision on the
Application of the Prosecution dated 17* October 1996 Requesting of Protective Measures for
Victims and Witnesses, 5 November 1996. It states that:

The philosophy which imbues the Statute and Rules of the Tribunal appears clear: the
Victims and Witnesses merit protection, even from the Accused, during the
preliminary proceedings and continuing until a reasonable time before the start of the
trial itself; from that time forth, however, the right of the Accused to an equitable trial
must take precedence and require that the veil of anonymity be lifted in his favour,
even if the veil must continue to obstruct the view of the public and the media.

=,

Applying this general principle to the totality of the affidavit evidence before me, it is my
considered view that a reasonable case has been made for the prosecution witnesses herein to
be granted at this preliminary stage a measure of anonymity and confidentiality. [n addition, in
matters of such delicacy and sensitivity, it would be unrealistic to expect either the Prosecution
or the Defence, at the pre-trial phase, to carry the undue burden of having each witness narrate
in specific terms or document the nature of his or her fears as to the actual or anticipated
threats or intimidation. Such an approach would frustrate, if not, (using a familiar legal
metaphor) drive a horse and coach through the entire machinery created by the Founding
Instruments of the Court and its Rules for protection of witnesses and victims.

Further, as designated Judge under Rule 28 of the Rules, my judicial evaluation of the
measures requested by the Prosecution pursuant to Articles 16 and 17 of the Statute and Rules
53, 54, and 75 of the Rules, is also predicated upon the reasoning that even though the Court
must, in such matters, seek to balance the right of the Accused to a fair and public trial with
the interest of the witnesses in being given protection, such a right is subject to derogating
exceptional circumstances (Articlel7 (2) of the Statute) and that the existing context of the
security situation in Sierra Leone does justify, at this point in time, delaying the disclosure of

the identities of witnesses during the pre-trial phase.

As regards the 21(twenty-one) day time limit prayed for by the Prosecution in sought Order (a),
despite the existence of some instructive ICTY and ICTR decisions supporting the 21 day rule
limitation for disclosure, it is my considered view that there is no legal logic or norm
compelling an inflexible adherence to this rule. In the context of the security situation in
Sierra Leone and in the interest of justice, one judicial option available to me, at this stage, in
trying to balance the interest of the victims and witnesses for protection by a grant of
anonymity and confidentiality with the preeminent interest of effectively protecting the
Accused’s right to a fair and public trial is to enlarge the time frame for disclosure beyond 21

(twenty-one) days to 42 (forty-two) days. And I so order.



6>
AND BASED ON THE FOREG_OL_NG DELIB_EMHON,

LS+

[ HEREBY GRANT THE PROSECUTION’S MOTION AND IN PARTICULAR SOUGHT
ORDERS (a) TO (k) as specified and particularised therein with the necessary modification to
Order (a) in respect of the time frame for disclosure prior testimony at trial, which said ORDERS,
for the sake of completeness, are set out in extenso in the annexure hereto.

Done at Freetown

23" May 2003

Z Ty
r—
Judge Bankole Thompson

Presiding Judge, Trial Chamber
Designated Judge Pussuant to Rule 28 of the Rules
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Case No. IT-02-65-PT

IN THE TRIAL CHAMBER
Before:
Judge May, Presiding
Judge Kwon
Judge Patrick Robinson
Registrar:
Mr. Hans Holthuis
Decision of:
4 April 2003
PROSECUTOR
V.
ZELJKO MEAKIC
MOMCILO GRUBAN DUSAN FUSTAR
PREDRAG BANOVIC
DUSKO KNEZEVIC

DECISION ON DUSAN FUSTAR’S PRELIMINARY MOTION ON THE FORM OF THE
INDICTMENT

The Office of the Prosecutor:

Ms. Joanna Korner

Counsel for the Accused:

Ms. Sanja Turkalov, for Momcilo Gruban

Ms. Slobodanka Nedic, for Dusko Knezevic

Mr. Theodore Scudder and Mr. Dragan Ivetic, for Dusan Fustar
Mr. Jovan Babic, for Predrag Banovic

THIS TRIAL CHAMBER of the International Tribunal for the Prosecution of Persons Responsible for
Serious Violations of International Humanitarian Law Committed in the Territory of the Former
Yugoslavia since 1991 (“International Tribunal”),

BEING SEISED OF “Defendant Dusan Fustar’s Preliminary Motion, Pursuant to Rule 72, Objecting to
Defects in the Form of the Consolidated Indictment” filed by the Defence for the accused DuSan Fustar
(“Defence”) on 24 December 2002 (“Motion ),

NOTING the “Prosecution’s Consolidated Response to Defence Preliminary Motions Alleging Defects
in the Form of the Consolidated Indictment and Seeking a Separate Trial, Filed by the Accused Momcilo

http://www.un.org/icty/ fustar65/trialc/decision-e/030404_2.htm 14/05/2003
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Gruban, Dusan Fustar, Predrag Banovic and Dusko Knezevic”, filed on 24 January 2003 (“Response”),

Form of the Indictment

NOTING the Defence argument that the indictment as a whole is too vague, using phrases that have no
substantial content and that the indictment should outline when the events happened, the identity of the
victims and the means by which the crimes occurred,

NOTING the Prosecution’s argument that the material facts, including the identity of the victims, the
time and place of the event and the means by which the acts were committed, are sufficiently pleaded
within the Schedules A to F of the Indictment, and that the Defence has copies of the witness statements
on which the allegations are based,

CONSIDERING Article 18(4) of the Statute, requiring the Prosecutor to prepare an indictment
containing a concise statement of the facts and the crime or crimes with which the accused is charged,
but that the indictment need not specify the precise elements of each crime, since all that is required is a
concise statement of the facts and the crime or crimes with which the accused is charged under the

Statute,l

CONSIDERING that this obligation must be interpreted in the light of the rights of the accused under
Article 21(4)(a) and (b) of the Statute,?

NOTING Rule 47(C) of the Rules, which provides that “the indictment shall set forth the name and
particulars of the suspect, and a concise statement of the facts of the case and of the crime with which
the suspect is charged”,

CONSIDERING that the pleading of an indictment will be sufficiently particular when the material
facts of the Prosecution case are concisely set out with sufficient detail to inform the accused clearly of

the nature and cause of the charges against them, such that he is in a position to prepare a defence,
CONSIDERING that the materiality of a particular fact cannot be decided in the abstract, it being
dependent on the nature of the Prosecution case and that a decisive factor in determining the degree of
specificity with which the Prosecution is required to particularise the facts of its case is the nature of the

alleged criminal conduct charged, which includes the proximity of the accused to the relevant events,

CONSIDERING that:

(a) the indictment lists the victims in the attached Schedules and which accused is alleged to
have been personally responsible for them; and

(b) the crimes alleged to have been committed against these victims are also present as are
the dates when the crimes are alleged to have occurred, and also the specific date or date
range when the alleged crime took place,

CONSIDERING THEREFORE that the Trial Chamber is satisfied that, having regard to the sc?.le of
the case alleged in the Indictment, to the extent possible the identity of the victims, thq allege.:d crimes
and the dates of the crimes have been sufficiently pleaded so that the accused is sufficiently informed of

the nature and cause of the charges against them, such that he is in a position to prepare a defence,

Joint Criminal Enterprise

http://www.un.org/icty/fustar6S/trialc/decision-e/030404_2.htm 14/05/2003
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NOTING the Defence argument that the Indictment must detail the allegations against the accused,
clearly differentiating between acts alleged in Omarska, where he was not present, and Keraterm where
he was present, or in the alternative the Trial Chamber should reconsider its Decision to join the

indictments,i

NOTING the Prosecution response that the Consolidated Indictment specifies which of the two camps
pertains to which of the accused, as follows:

a) Paragraph 21 of the Indictment informs DuSan Fustar of the general role he played within
the camps; and

b) Paragraphs 21(a) and (b) of the Indictment informs Dusan Fustar of the specific role he
played as a shift commander within the Keraterm camp and the related Schedules C, D and
F inform him of the acts he committed as an accomplice and as a participant within the joint
criminal enterprise,

CONSIDERING that what must be pleaded with respect to an allegation that the accused participated
in a joint criminal enterprise is:

a) the nature or purpose of the joint criminal enterprise;

b) the time at which or the period over which the enterprise is said to have existed ;

¢) the identity of those engaged in the enterprise — so far as their identity is known , but at
Jeast by reference to their category as a group; and

d) the nature of the participation by the accused in that enterprise, and the nature of the

participation of the accused in the enterprise,é

CONSIDERING that the Trial Chamber is persuaded that these requirements are satisfactorily pleaded

in the Indictment with respect to the accused’s involvement in a joint criminal enterprise, and that no

justification is offered for the Chamber to reconsider its Joinder Decision,’

Same facts for charges under Articles 7(1) and 7(3)

NOTING the Defence submission that the Prosecution uses the same facts to allege different forms of
liability under Articles 7(1) and 7(3) of the Statute ,

NOTING the response of the Prosecution that with respect to Article 7(1), the Indictment outlines the
modes of Article 7(1) participation, the required mens rea, the identity of participants and the natural and
foreseeable consequences of the joint criminal enterprise which the accused is alleged to have
participated in,

NOTING the response of the Prosecution that with respect to Article 7(3), the indictment outlines the
different modes of Article 7(3) participation, the subordinates over whom the accused had control and
the nature of the authority over these subordinates ,

CONSIDERING that in an Indictment alleging responsibility under Article 7 (1), thg “identity of the
victim, the time and place of the events and the means by which the acts were committed, have to be

pleaded in detail”,®

CONSIDERING that in a case based upon superior responsibility, pursuant to Article 7(3), the
following are the minimum material facts that must be pleaded in the Indictment:

http://www.un.org/icty/fustar65/trialc/decision-e/030404_2.htm 14/05/2003
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(a) (i) that the accused is the superior, (ii) of subordinates who are sufficiently identified,
(iii) over whom he had effective control — in the sense of a material ability to prevent or
punish criminal conduct — and (iv) for whose acts he is alleged to be responsible;

(b) (i) the accused knew or had reason to know that the crimes were about to be or had been
committed by those others, and (ii) the related conduct of those others for whom he is
alleged to be responsible. The facts relevant to the acts of those others will usually be stated
with less precision, the reason being that the details of those acts (by whom and against
whom they are done) is often unknown, and, more importantly, because the acts themselves
often cannot be greatly in issue; and

(c) the accused failed to take the necessary and reasonable measures to prevent such crimes

or to punish the persons who committed them,?

CONSIDERING that the Indictment includes different material facts for charges pleaded pursuant to
Articles 7(1) and 7(3), and fulfils the requirements for pleading material facts with respect to each form
of responsibility,

Content of Previous Judgements

NOTING the Defence submission that the Indictment includes allegations that are contrary to the

Judgement in the Sikirica case, 10 where plea agreements were entered into and ratified by the Trial

Chamber, concluding that the individuals in that case had very limited authority within Keraterm, and
did not have the power to punish anyone, had no role in the administration of the camp and were not
responsible for the administration of supplies in the camp, and that therefore the Indictment is defective,

NOTING the Prosecution response that this obj ection should be dismissed as it is not relevant at this
stage because the key question is not whether the evidence will warrant a conviction under Article 7(3)
but whether or not the material facts informed the accused sufficiently about the nature and cause of the
case against him, such that he is in a position to prepare his defence,

CONSIDERING that the question of whether the evidence is sufficient to warrant a conviction is a
matter for trial and not a question concerning the form of the indictment,

PURSUANT TO RULE 72 OF THE RULES
HEREBY REJECTS THE MOTION.

Done in English and French, the English text being authoritative.

Judge May
Presiding

Dated this fourth day of April 2003
At The Hague

1 - Prosecution v. Kordic, Decision on Defence Application for Bill of Particulars, Case IT-95-14/_2-PT, 2 March 1999,
para.8, referred to in Prosecutor v. Brdjanin and Talic, Decision on Form of Future Amended Indictment and Prosecution
Application to Amend, Case 1T-99-36-PT, 26 June 2001 (“Brdjanin Decision”), para. 33.

2 - Brdjanin Decision, para.33 . . .
3 . Prosecutor v. Kupreskic, Case No.IT-95-16-A, Appeal Judgement, 23 October 2001 (“Kupreskic Appeal Judgement )
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para. 88, referred to in Prosecutor v. Krajisnik & Plavsic, Decision on Prosecution’s motion for leave to amend the
Consolidated Indictment, Case No IT-00-39 & 40-PT, 4 March 2002 (“Krajisnik and Plavsic Decision of 4 March 20027),
para.9 (fn3).

4 - Prosecutor v. Deronjic, Decision on Form of the Indictment, Case IT-02-61-PT, 25 October 2002 (“Deronjic decision”),
para.5 and cases referred to in footnotes 8and 9.

5 - Prosecutor v Meakic et al, Decision on Prosecution’s Motion for Joinder of Accused Case Nos. IT-95-4-PT & IT-95-8/1-
PT, 17 September 2002.

6 - Prosecutor v. Krnojelac, Case No. IT-97-25-PT Decision on Form of Second Amended Indictment, 11 May 2000,
para.16.

7 - Prosecutor v Meakic et al, Decision on Prosecution’s Motion for Joinder of Accused Case Nos. 1T-95-4-PT & 1T-95-8/1-
PT, 17 September 2002.

8 - Kupreskic Appeal Judgment, para. 89.

9 - Deronjic Decision, para. 7. ‘

10 - Prosecutor v. Sikirica et al, Sentencing Judgment, Case No. IT-95-8-S, 13 November 2001.
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IN THE TRIAL CHAMBER

Before:

Judge Richard May, Presiding
Judge Mohamed Bennouna
Judge Patrick Robinson

Registrar:
Dorothee de Sampayo Garrido-Nijgh

Order of:
1 August 2000

PROSECUTOR

V.

MOMCILO KRAJISNIK

DECISION CONCERNING PRELIMINARY MOTION
ON THE FORM OF THE INDICTMENT

Office of the Prosecutor:

Ms. Carla Del Ponte
Mr. Nicola Piacente
Ms. Brenda Hollis

Counsel for the Accused:

Mr. Goran Neskovic
I. INTRODUCTION

Pending before this Trial Chamber of the International Tribunal for the Prosecution of Persons
Responsible for Serious Violations of International Law Committed in the Territory of the Former
Yugoslavia since 1991 (“International Tribunal”) is a preliminary motion alleging defects in the form of
the indictment which was confirmed on 25 February 2000 and reconfirmed after being amended on 7
March 2000. On 8 June 2000, the “Defendant’s Preliminary Motion Based on Defects in the Form of the
Indictment ” (“Defence Motion™) was filed by counsel for the accused, Momcilo Krajisnik (“Defence 7).
On 22 June 2000, the “Prosecutor’s Response to Defendant’s Preliminary Motion Based on Defects in
the Form of the Indictment” (“Prosecution Motion”) was filed by the Office of the Prosecutor
(“Prosecution”). On 4 July 2000, subsequent to leave being granted by the Trial Chamber, the Defence
filed the “Defendant’s Reply to Prosecutor’s Response to Defendant’s Preliminary Motion Based on
Defects in the Form of the Indictment” (“Defence Response™).

http://www.un.org/icty/krajisnik/trialc/decision-e/00801FIS13386.htm 14/05/2003
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THE TRIAL CHAMBER, HAVING CONSIDERED the written submissions and oral arguments of
the parties heard on 19 July 2000,
HEREBY ISSUES ITS WRITTEN DECISION.

II. ARGUMENTS OF THE PARTIES

A. The Defence

1. The Defence submits that the Prosecution must define with more precision and clarity the names of

various political groups and the accused’s function and position in them!. The Defence also complains
that the Prosecution fails to name other persons with whom the accused is alleged to have committed the

crimes and to differentiate between their actions and those of the accused?. The Defence requests that
the generalised relationship asserted in the indictment between Radovan Karadzic and the accused be

deleted3. The Defence further submits that in paragraphs 10, 18, 20, 21, 23 and 25 of the indictment, the
Prosecution expands the time frame set out in paragraph 5 from 30 December 1992 to 31 December

19924, It is also submitted that there are various phrases in the indictment which are unclear and merit
further clarification®.

2, The Defence complains that the scope of the accused’s individual criminal responsibility is not clearly
defined and that allegations for each crime must specify the time and place alleged, as well as the type of
the accused’s responsibility under Article 7(1) or Article 7(3) of the Statute of the International Tribunal

(“Statute”)é. The Defence seeks an order that the Prosecution submit an annex as part of the indictment
indicating the form of participation (planning, instigating, etc.); the precise time and place of the alleged
criminal acts and the precise form of individual criminal responsibility alleged pursuant to Article 7(1)

or Article 7(3), or both?.

3. The Defence submits that the supporting materials do not relate to the charges® and further submits
that an interview with the accused which forms part of the supporting materials should be removed®.

B. The Prosecution

4. The Prosecution submits that it is not required to provide any of the particulars requested by the

Defence!? and that most of the phrases complained of are either explained in the indictment!! or have a
plain and ordinary meaning. The Prosecution submits that the Defence complaints relate to allegations

of fact which are matters to be determined at trial!2.

5. The Prosecution also submits (a) that the facts provided in the indictment are sufficiently precise
- because of the widespread and massive nature of the allegations and the accused’s high level of

responsibilityﬁ; (b) that it is required neither to choose the type of liability under Article 7( 1)L4 nor to
choose between liability under Article 7(1) and Article 7(3)1~5—, and (c) it is a matter for the fact finder to
determine the legal characterisation of the accused’s conduct from the evidence presentedm.

6. The Prosecution further submits that the relationship between the supporting material and the

chargesu, as well as the sections of the indictment concerning general allegations and additional fact
are not matters to be raised in a preliminary motion on the form of the indictment .

18
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III. APPLICABLE LAW { /ZC]}

7. Article 18.4 of the Statute states that indictments must contain a “concise statement of the facts and
the crime or crimes with which the accused is charged under the Statute”. Similarly, Rule 47(C) of the
Rules of Procedure and Evidence (“Rules”) states: “The indictment shall set forth the name and
particulars of the suspect, and a concise statement of the facts of the case and of the crime with which
the suspect is charged.”

8. The accused is entitled to particulars “necessary in order for the accused to prepare his defence and to

avoid prejudicial surprise”ﬁ. However, there is a difference between “the facts of the case” and the
evidence required to prove those facts. The facts must be pleaded whilst the evidence is adduced at trial.
It is then for the Trial Chamber to determine at the end of the trial whether there is enough evidence to

support the charges pleaded in the indictment 2. It follows that “disputes as to issues of fact are for
determination at trial”2! and not via motions relating to the form of the indictment.

9. In cases where it is alleged that the accused’s liability for crimes arising from his position as a
superior, the accused is entitled to know the Prosecution allegations as to (a) his conduct as a superior

and (b) the conduct of those for whom he is alleged to be responsibleZ2. While decisions by Trial
Chambers have emphasised the need for precision in the indictment , the need for precision in pleading
the material facts depends on the nature of the case and the proximity of the accused to the events. Thus,
wherever the accused’s liability is said to arise from his superior responsibility, the material facts are:

(1) the relationship between the accused and the others who did the acts for which he is
alleged to be responsible; and (2) the conduct of the accused by which he may be found (a)
to have known or had reason to know that the acts were about to be done, or had been done,

by those others, and (b) to have failed to take the necessary and reasonable measures to

prevent such acts or to punish the persons who did them Z,

In such a case based upon superior responsibility, the facts will necessarily be stated with less precision
than in a case based on personal responsibilityﬁ. A high degree of specificity relating to the identity of

the victims and the dates is not possibleﬁ. It is sufficient to identify the persons who committed alleged
crimes and the victims by means of the category or group to which they belongz—é.

IV. ANALYSIS

10. The Trial Chamber finds that there is no lack of precision in the pleading of the material facts in the
indictment, as the facts are sufficiently pleaded and it would be unreasonable to ask the Prosecution for

further precision.zz

11. Having regard to the higher level of responsibility alleged against this accused , the Trial Chamber
finds that the Prosecution has satisfied, for the purpose of the indictment, the requirements for
specificity in setting out the means by which the alleged crimes were committed, the persons who
committed the alleged crimes, the locations, the victims and the approximate dates of the alleged crimes.
However , the Trial Chamber notes that the Prosecution has agreed to confine the allegations in the
indictment to the time period set out in paragraph 5, thereby making the time period for the commission
of crimes alleged between 1 July 1991 and 30 December 1992.

12. The Defence requests that the Prosecution be ordered to produce an annex to the indictment to set
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out the exact manner in which the accused allegedly committed the crimes. In this request, the Defence

rely on a similar order made in KolundZija & Dosen?8. However, this case differs materially from
KolundZija. In that case, the accused are charged as shift commanders of a camp and the scope of their
responsibility is therefore limited when compared with the scope of responsibility of the accused in this
case who is alleged to have been a high ranking official in the Bosnian Serb leadership . Because the
present case is a broadly based case involving forty-one municipalities and a wide range of offences, the
degree of specificity required in the indictment is necessarily less than that required in cases such as
KolundZija. The Prosecution is therefore not required to provide the annex requested by the Defence as
part of the indictment.

13. In this respect however, the Trial Chamber notes that the Prosecution will be required to provide in
its pre-trial brief details of the offences allegedly committed and the precise role the accused is said to
have played. While it is open to the Prosecution to plead forms of liability in the alternative and it is for
the Trial Chamber to determine at the end of the trial what (if any) liability is made out, the Prosecution
is not thereby absolved from the responsibility of stating in the brief how they allege that the accused is
guilty of the crimes with which he is charged. Thus, the Trial Chamber will expect the pre-trial brief to
show, with respect to each crime, what is the nature of the alleged individual criminal responsibility of
the accused and how the Prosecution intends to make out its case.

14. Finally, with regard to the Defence’s submission that the supporting materials do not reflect the
charges and that the interview with the accused provided by the Prosecution be removed from the
supporting materials, the Trial Chamber finds that these are not matters appropriately dealt with in a

motion on the form of the indictment . Matters concerning the admissibility of evidence are
appropriately dealt with at trial.

V. DISPOSITION
PURSUANT TO Rule 72 of the Rules,
THE TRIAL CHAMBER HEREBY DISMISSES the Defence motion.

Done in English and French, the English text being authoritative.

Richard May
Presiding

Dated this first day of August 2000
At The Hague
The Netherlands (Seal of the Tribunal)

1- Para.20-22, 31 and 37 of the Defence Motion.

2- Para.20, 23, 24, 34, 36 and 39 of the Defence Motion.

3- Para.23 of Defence Motion and Transcript of Oral Argument heard on 19 July 2000 (“Transcript™), p.
39.

4- Para.27, 32 and 33 of Defence Motion.

5- Para.23, 26, 34, 38 and 41 of Defence Motion.

6- Para.28 and 33 of Defence Motion.
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7- Para.47 of Defence Motion, Transcript, p.30.

8- Para.50 of Defence Motion. [ 7/ é q
9- Para.54 of Defence Motion.

10- Para.25 of Prosecution Motion.

11- Para.23 of Prosecution Motion.

12- Para.27 of Prosecution Motion.

13- Para.44, 47, 52 and 53 of Prosecution Motion, Transcript, p.37-38.

14- Para.64 of Prosecution Motion.

15- Para.72 of Prosecution Motion.

16- Para.63 of Prosecution Motion, Transcript, p.34.

17- Para.75 of Prosecution Motion.

18- Para.59 of Prosecution Motion.

19- Prosecutor v. Delalic, “Decision on the Accused Mucic’s Motion for Particulars”, Case No. IT-96-
21-T, 26 June 1996, para.9.

20- Prosecutor v. Brdanin, “Decision on Motion to Dismiss Indictment”, Case No. IT-99-36-PT, 5
October 1999, para.15.

21- Prosecutor v. Kvocka, “Decision on Defence Preliminary Motions on the Form of the

Indictment” (“Kvocka’), Case No.IT-98-30-PT, 12 April 1999, para.40.

22- Prosecutor v. Krnojelac, “Decision on the Defence Preliminary Motion on the Form of the
Indictment” (“Krnojelac Decision on Form of Indictment”), Case No. IT-97-25-PT, 24 February 1999,
para. 38.

23- Prosecutor v. Krnojelac, “Decision on Preliminary Motion on Form of the Amended

Indictment” (“Krnojelac Decision on Form of Amended Indictment”), Case No. IT-97-25-PT, 11
February 2000, para.18.

24- Ibid.

25- Kvocka, para.17.

26- Krnojelac Decision on Form of the Indictment, para.46 and 55. An accused may be charged either
alternatively or cumulatively under Article 7(1) and Article 7(3) of the Statute. Whether the charges are
substantiated based on the evidence presented is a matter to be dealt with at trial: Prosecutor v. Kordic
and Cerkez, “Decision on the Joint Defence Motion to Strike paragraphs 20 and 22 and all References to
Article 7(3) as Providing a Separate or an Alternative Basis for Imputing Criminal Responsibility”, Case
No. IT-95-14/2-PT, 2 March 1999, para.6.

27- The Prosecution is not required to provide evidence in the indictment but only to plead the material
facts.

28- Prosecutor v. KolundZija and others, Decision on Preliminary Motions (“KolundzZija”), Case No. IT-
95-8-PT, 10 February 2000, para.15.
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IN TRIAL CHAMBER I1

Before: Judge David Hunt, Presiding / 2?’ /
Judge Antonio Cassese

Judge Florence Ndepele Mwachande Mumba

Registrar: Mrs Dorothee de Sampayo Garrido-Nijgh

Decision of: 24 February 1999

PROSECUTOR
v

MILORAD KRNOJELAC

DECISION ON THE DEFENCE PRELIMINARY MOTION
ON THE FORM OF THE INDICTMENT

The Office of the Prosecutor:

Mr Franck Terrier
Ms Peggy Kuo
Ms Hildegard Uertz-Retzlaff

Counsel for the Accused:

Mr Mihajlo Bakrac
Mr Miroslav Vasic

I Introduction

1. Milorad Krnojelac ("the accused") is charged on eighteen counts arising out of events at the Foca
Kazneno-Popravni Dom ("KP Dom" or "KPD FOCA") — said to be one of the largest prisons in the
former Yugoslavia — of which he is alleged to have been the commander and in a position of superior
authority. The charges against him allege:

1.1 grave breaches of the Geneva Conventions of 1949, consisting of torture
(Count 3), wilfully causing serious injury to body or health (Count 6), wilful
killing (Count 9), unlawful confinement of civilians (Count 12), wilfully
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e

causing great suffering (Count 14) and inhuman treatment (Count 17);1

1.2 violations of the laws and customs of war, consisting of torture (Count 4),

cruel treatment (Counts 7 and 15), murder (Count 10) and slavery (Count 18);2
and

1.3 crimes against humanity, consisting of persecution on political, racial
and/or religious grounds (Count 1), torture (Count 2), inhumane acts (Counts 5
and 13), murder (Count 8), imprisonment (Count 11) and enslavement

(Count 16).3

2. On 8 January 1999, the accused filed a Defence Preliminary Motion on the Form of the Indictment
("Motion"). On 22 January, the prosecution filed its Response to the Motion ("Response”). Leave was
granted to the accused to file a Reply to that Response ("Reply"), and such Reply was filed on

10 February. The prosecution was given leave to file a further Response to two new matters raised in the
Reply ("Further Response"), and this was done on 17 February.

II Nature of Accused’s Responsibility

3. As to all counts, the accused requires the prosecution to identify, in relation to each count, whether the
charge laid in that count is based on the accused’s individual responsibility (Art 7(1) of the Statute) or

on his responsibility as a superior (Art 7(3) of the Statute).& However, paras 4.9 and 4.10 of the
indictment assert that the accused has both individual responsibility and responsibility as a superior, as
well as (in the alternative) responsibility as a superior only. These assertions are

clearly intended to be read distributively as applying to all the counts in the indictment. This indictment
may not be the most stylish of pleadings, but this particular complaint as to form is rejected.

4. The next complaint is that, by pleading in this way, the prosecution does not know whether the
accused is being charged "cumulatively or alternatively" which, the accused says, makes the indictment

imprecise.§ As paras 4.9 and 4.10 are to be read distributively, there is no such imprecision, and this
complaint is also rejected.

II1 Different charges based upon the same facts

5. Tt is also submitted that, because these different responsibilities are based upon the same factual

grounds, the indictment is nevertheless defective because "[r]esponsibility may not be accumulated"”.®
Such a pleading is said to be contrary to the laws of the former Yugoslavia, but the Statute and the Rules
of Procedure and Evidence of the International Tribunal ("Rules") are not to be read down so as to
comply with those laws. This pleading issue has already been determined by the International Tribunal
in favour of the prosecution: previous complaints that there has been an impermissible accumulation
where the prosecution has charged such different offences based upon the same facts — as it has here —
have been consistently dismissed by the Trial Chambers, upon the basis that the significance of that fact

is relevant only to the question of penalty.7 More importantly, the Appeals Chamber has similarly
dismissed such a complaint;g

6. Two specific arguments are nevertheless put by the accused. The first is that the same act or omission

cannot support both a charge of individual responsibility and a charge of responsibility as a superior.
Whether or not that is so (and it is unnecessary in this case to resolve that issue), that is not the way in
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which the indictment here has been pleaded. What the prosecution has done is to assert in fairly general
terms that the accused is guilty of a particular offence without identifying any specific acts or omissions
of the accused which would demonstrate whether his responsibility is alleged to be individual (either by
way of personal participation or as aiding and abetting those who did so participate) or as a superior. For
example, par 5.2 says (in part):

MILORAD KRNOJELAC persecuted the Muslim and other non-Serb males by
subjecting them to prolonged and routine imprisonment and confinement, repeated
torture and beatings, countless killings, prolonged and frequent forced labour, and
inhumane conditions within the KP Dom detention facility.

Such an allegation is consistent with either type of responsibility, and the nature of the alleged
responsibilities of the accused are spelt out in paras 4.9 and 4.10, in the way already stated.

7. This somewhat clumsy style of pleading appears to have been adopted because this accused was
indicted with a number of others whose names remain under seal. There appears to have been an attempt
to state the charge in general terms against all of the accused and then to assert that different accused
have different responsibilities for the matters so charged. A pleading is not defective because its style is
clumsy provided that, when taken as a whole, the indictment makes clear to each accused (a) the nature
of the responsibility (or responsibilities) alleged against him and (b) the material facts — but not the
evidence — by which his particular responsibility (or responsibilities) will be established. In the present
case, the first of those matters has been made clear, as already stated. Something will be said later about
the failure of the prosecution to give sufficient (and, in many cases, any) particulars of the material facts
by which his different responsibilities will be established. At this stage, it is sufficient to say that there is
no basis for this first specific argument put by the accused.

8. The second specific argument put is that crimes against humanity (Art 5 of the Statute), grave
breaches of the Geneva Conventions (Art 2 of the Statute) and violations of the laws and customs or war
(Art 3 of the Statute) are mutually exclusive, and that the prosecution is not permitted to rely upon them

all in relation to the same facts.? But each Article is designed to protect different values, and each
requires proof of a particular element which is not required by the others.!¥ It therefore does not follow

that the same conduct cannot offend more than one of those values and thus fall within more than one of
those Articles.

9. This submission by the accused may be the product of a confusion with the principle of double
jeopardy which, in very general terms, states that a person should not be prosecuted for an offence
where he has already been prosecuted and either convicted or acquitted of a different offence arising out
the same or substantially the same facts. This principle has found expression in the Constitution of the
United States of America:

[N]or shall any person be subject for the same offence to be twice put in jeopardy of
life or limb [...].1

The International Covenant on Civil and Political Rights also reads:
No one shall be liable to be tried or punished again for an offence for which he has

already been finally convicted or acquitted in accordance with the law and penal
procedure of each country.lg—
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The former has been interpreted as saying, and the latter states expressly, that it is concerned with
successive prosecutions upon different charges arising out of the same (or substantially the same) facts,

and not with the prosecution of such charges in the same trial '3

10. The prosecution must be allowed to frame charges within the one indictment on the basis that the
tribunal of fact may not accept a particular element of one charge which does not have to be established
for the other charges, and in any event in order to reflect the totality of the accused’s criminal conduct,
so that the punishment imposed will do the same. Of course, great care must be taken in sentencing that
an offender convicted of different charges arising out of the same or substantially the same facts is not
punished more than once for his commission of the individual acts (or omissions) which are common to
two or more of those charges. But there is no breach of the double jeopardy principle by the inclusion in
the one indictment of different charges arising out of the same or substantially the same facts.

IV Particularity in pleading — individual responsibility

11. However, the only specific facts alleged in the indictment in the present case relevant to the
accused’s individual responsibility in relation to any of the charges are to be found in para 3.1 of the
indictment, where it is alleged in general terms (and without any particularity) that the accused was
present when detainees arrived and that he appeared during beatings. Even so, para 3.1 is directed only
to showing that the accused had responsibility as a superior, not that he personally participated in any
beatings. It may be that — differently expressed, and in a distinct, separate and more detailed allegation —
these facts would go at least some way to support a finding that the accused had aided and abetted in the

beatings and that he was therefore individually responsible for those beatings,m but para 3.1 does not
provide particulars of the individual responsibility of the accused.

12. The accused therefore complains, with some justification, that he has not been informed of the facts

upon which the prosecution relies to establish his individual responsibility.!> The extent of the
prosecution’s obligation to give particulars in an indictment is to ensure that the accused has "a concise

statement of the facts" upon which reliance is placed to establish the offences charged,»l—6 but only to the
extent that such statement enables the accused to be informed of the "nature and cause of the charge

against him"17 and in "adequate time [...] for the preparation of his defence".!® An indictment must
contain information as to the identity of the victim, the place and the approximate date of the alleged

offence and the means by which the offence was committed.'? However, these obligations in relation to
what must be pleaded in the indictment are not to be seen as a substitute for the prosecution’s obligation
to give pre-trial discovery (which is provided by Rule 66 of the Rules) or the names of witnesses (which

is provided by Rule 67 of the Rules).2® There is thus a clear distinction drawn between the material facts

upon which the prosecution relies (which must be pleaded) and the evidence by which those material
facts will be proved (which must be provided by way of pre-trial discovery).

13. But, even recognising that distinction, the indictment as presently drafted gives the accused no idea
at all of the nature and cause of the charges against him so far as they are based upon his individual
responsibility — either by way of personal participation or as aiding and abetting those who did so
participate. It is not sufficient that an accused is made aware of the case to be established upon only one

of the alternative bases pleaded.z—1 What must clearly be identified by the prosecution so far as the
individual responsibility of the accused in the present case is concerned are the particular acts of the
accused himself or the particular course of conduct on his part which are alleged to constitute that

responsibility.Q

http://www.un.org/icty/kmojelac/trialc2/decision-¢/902247325494 htm 27/06/2003



Dectsion on the Defence Preliminary Motion on the Form of the Indictment Page 5 of 19

235

14. The prosecution has already given pre-trial discovery of all the supporting material which
accompanied the indictment when confirmation was sought.23 It has not yet provided the accused with

translated witness statements.?* It submits that the supporting material "should" supply all necessary
details as to the nature of the case to be made against the accused sufficient to enable him to prepare his

defence, so that there is no need to amend the indictment.?> Reliance is placed upon the decision of the
ICTR in Prosecutor v Nyiramaskukoé as supporting that proposition. What the ICTR said was:

"Whilst it is essential to read the indictment together with the supporting material, the
indictment on its own must be able to present clear and concise charges against the
accused, to enable the accused to understand the charges. This is particularly

important since the accused does not have the benefit of the supporting material at his

initial appearance. n27

15. It is true that, in a limited class of case, less emphasis may be placed upon the need for precision in
the indictment where complete pre-trial discovery has been given. For example, if all of the witness
statements identify uniformly and with precision the circumstances in which the offence charged is
alleged to have occurred, it would be a pointless technicality to insist upon the indictment being
amended to reflect that information. That is, however, a rare situation. It has not been shown to be the
case here. Indeed, the lack of particularity in the indictment strongly suggests that the prosecution does
not have statements which fall within that limited class of case. It is not clear from the judgment of the
ICTR in Prosecutor v Nyiramashuko whether that case fell within such a limited class, but this Trial
Chamber does not accept any interpretation of the ICTR decision which suggests that the supporting
material given during the discovery process can be used by the prosecution to fill any gaps in the
material facts pleaded in the indictment, except in the limited class of case to which reference has
already been made.

16. Where the discovered material does not cure the imprecision in the indictment, the dangers of an
imprecise indictment remain — such as in relation to subsequent pleas of autrefois acquit and autrefois

convict8 The prosecution has not established that the discovered material does cure these imprecisions.

17. The prosecution is therefore required to amend the indictment so as to identify, in relation to each
count or group of counts, the material facts (but not the evidence) upon which it relies to establish the
individual responsibility of the accused for the particular offence or group of offences charged. The
complaints by the accused in relation to the particulars of his responsibility as a superior will be dealt
with separately.

V Particularity in pleading — responsibility as a superior

18. In relation to the allegation that the accused was in a position of superior authority,2 the accused
requires the prosecution to identify with precision the "grounds" for the allegations made that, "at the
critical time", he was "the head of the KPD FOCA and in a superior position to everybody in the
detention camp" and "the person responsible for the functioning of the KPD FOCA as a detention

camp".iQ The indictment identifies the relevant time as being from April 1992 until at least
August 1993. The statements quoted by the accused are to some extent inaccurately transcribed, and in
one aspect significantly so. They are also taken out of context. Paragraph 3.1 in its entirety is in the
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following terms: | [.23 L/]

SUPERIOR AUTHORITY

3.1 From April 1992 until at least August 1993, MILORAD KRNOJELAC was the
commander of the KP Dom and was in a position of superior authority to everyone in
the camp. As commander of the KP Dom, MILORAD KRNOJELAC was the person
responsible for running the Foca KP Dom as a detention camp. MILORAD
KRNOJELAC exercised powers and duties consistent with his superior position. He
ordered and supervised the prison staff on a daily basis. He communicated with
military and political authorities from outside the prison. MILORAD KRNOJELAC
was present when detainees arrived, appeared during beatings, and had personal
contact with some detainees.

19. The accused’s argument fails once the actual wording of the paragraph itself is considered. To
describe the accused as the "commander" of a camp — the word "commander" is significantly omitted in
the statements quoted by the accused — is sufficient "ground" for asserting that he was superior to
everyone else and that he was responsible for the functioning of the camp. Even if it were not, the
allegations made in the remainder of the paragraph provide sufficient "ground" for asserting that the
accused was in a position of superior authority as part of the basis for making him criminally responsible
in accordance with Art 7(3). The manner in which these material facts are to be proved is a matter of
evidence and thus for pre-trial discovery, not pleading.

20. The accused’s second argument is that particular precision is required in relation to these assertions
because, he says, at the relevant time the Foca KP Dom in fact consisted of two institutions — one which
was under the control of the army and used for detaining war prisoners, and the other a civil correction
centre. It is said that the accused will prove that he was the "head" of the second such institution, but that
he had "no competence" in relation to the first. This argument also fails. An objection to the form of an

indictment is not an appropriate proceeding for contesting the accuracy of the facts ple:aded.ﬂ The
prosecution’s obligation is to establish the fact alleged in the indictment, that the accused was "the
person responsible for running the Foca KP Dom as a detention camp"”. Its obligation to eliminate any
reasonable doubt as to that fact arises only when

the material giving rise to such a doubt appears in the evidence; it does not have to eliminate some
possibility merely suggested during the course of argument,g still less does it have to plead the

evidence by which it will do so.

21. The accused’s complaint is rejected.

VI Complaints as to imprecision in the indictment

22. The accused complains of the imprecision of a number of allegations made in the indictment.?
There is some merit in that complaint, although the details of that complaint provided in his Motion
demonstrates at times a misunderstanding of the distinction between the material facts which must be
pleaded and the evidence which must be disclosed by way of pre-trial discovery. It is necessary to deal
separately with each of these complaints of imprecision.
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23. Under the heading "Background", the indictment asserts that "[m]ost, if not all" of the detainees in

the Foca KP Dom were "civilians, who had not been charged with any crime" .34 The purpose of this
allegation is to demonstrate that such detainees were persons protected by the Fourth Geneva
Convention of 1949, an allegation made expressly in para 4.3, and thus relevant to the International
Tribunal’s jurisdiction to try the charges made under Art 2 of its Statute.

24. The accused complains that he has not been informed of the identity of the detainees who were not

civilians, which identity, it is said, is an important matter in relation to his responsibility under Art 233
The prosecution, however, does not have to establish who were not civilians; it has to establish that the
detainees who are alleged to be the victims of the offences charged under Art 2 were civilians. The
allegations under the heading "Background" are in any event intended only to place in their context the
material facts which are alleged in the indictment when dealing with each count or group of counts. It is

in relation to those material facts, rather than the background facts of a general nature only, that the

accused is entitled to proper particularity.ﬁ

25. This complaint is rejected.

26. The accused also complains of what is said to be an inconsistency between this assertion that "[m]ost
if not all" of the detainees were "civilians, who had not been charged with any crime" (to which

reference has already been made) and the assertion (made later in the indictrnent)31 that torture had been
applied to these detainees in order to obtain a confession from them or to punish them for acts which

they had committed.3® But there is no suggestion in the later assertion that the persons who had been
tortured were being detained as a result of some legal process following formal charges laid against
them. Indeed, the assertion assumes the absence of any proper legal process.

27. This complaint is also rejected.

28. The accused complains§2 of what is said to be an inconsistency between the allegation that he was
the commander of the Foca KP Dom "from April 1992 until at least August 1993" (made in paras 2.1
and 3.1 of the indictment) and that made in para 4.5 of the indictment:

All acts and omissions alleged in this indictment took place between April 1992 and
October 1994, unless otherwise indicated.

If the reference to "at least” August 1993 is intended to permit the prosecution to prove that the accused
was such commander at any time after that date, the accused is left without any real assistance as to the
nature of the prosecution case upon an important material fact. The prosecution is directed to amend
paras 2.1 and 3.1 of the indictment by deleting the words "at least" in each paragraph.

29. Upon the assumption that the words "at least" are deleted, there can be an inconsistency between
these allegations only if it is assumed that all the offences charged took place at a time when the accused
was the commander of the camp. As a matter of form, that assumption cannot be made, as the accused is
charged with individual responsibility as well as responsibility as a superior. Nevertheless, para 4.9 of
the indictment expressly limits the individual responsibility of the accused to the same period ending
August 1993, so that it is clear as a matter of substance that, if the accused is being charged in the

alternative upon both bases in relation to each count,*? there is no room for an interpretation of the
indictment as alleging any responsibility on the part of the accused in relation to events which took place
after he ceased to be the commander of the Foca KP Dom.
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30. The prosecution says that the references in the indictment to the longer period are intended to reflect
the responsibilities of others indicted with the accused but whose names remain under seal. The current
redacted form of the indictment is thus unintentionally misleading, but the prosecution has now
conceded that, so far as this accused is concerned, para 4.5 of the indictment should be treated as having
been limited to the period ending August 1993. There are appears to be some similar inconsistencies in
the indictment, at paras 5.16, 5.30 and 5.36, and the prosecution is directed to make similar concessions
in relation to the periods upon which it relies so far as this accused is concerned.

31. A new complaint by the accused, made for the first time in the Reply, is that the allegation that he
was the commander of the Foca KP Dom "from April 1992 until [...] August 1993" (made in paras 2.1
and 3.1 of the indictment, and to which reference was made when dealing with the last complaint) is in
any event imprecise because the specific date in April upon which he became such commander is not

stated.*. He draws attention to a particular event which is stated in para 5.6 of the indictment to have
occurred on 17 April, and he claims not to know whether he is alleged to be responsible for that event
as a superior.

32. That complaint is answered once more by paras 4.9 and 4.10 being read distributively as applying to
all counts in the indictment. The prosecution does not have to establish the date upon which the accused
became commander of the Foca KP Dom. The only fair interpretation of the allegation in question is that
the accused is alleged to have been such commander during the period from the beginning of April 1992
until the end of August 1993. It will be sufficient for the prosecution to establish that he was such
commander at the time of the various incidents which are alleged to have taken place during that period
and of any other incidents upon which the prosecution may rely to establish his responsibility as a

superior. In any event, the prosecution now saysﬂ that the earliest date upon which its best available
evidence shows the accused to be the "head" of the Foca KP Dom is 18 April 1992, so that — unless
evidence not currently available to it shows otherwise — it will not attribute to the accused any criminal
conduct earlier than that date (including the event described in para 5.6 of the indictment).

33. The accused complains‘ﬁ of the inclusion of the words "aiding and abetting" in para 4.9 of the
redacted indictment, which falls under the heading "General Allegations" and which alleges:

4.9 MILORAD KRNOJELAC, from April 1992 until August 1993, and others are
individually responsible for the crimes charged against them in this indictment,
pursuant to Article 7 (1) of the Statute of the Tribunal. Individual criminal
responsibility includes committing, planning, initiating, ordering or aiding and
abetting in the planning, preparation or execution of any acts or omissions set forth
below.

The accused says that the words "aiding and abetting" do not provide sufficient clarity as to the case
which he has to meet.

34. The concept of individual responsibility by way of aiding and abetting in the commission of an

offence by others was extensively discussed recently in Prosecutor v F urundzija,ﬂ and the concept
itself cannot be said to be unclear. The Trial Chamber has already determined in this present decision
that the accused is entitled to particulars of the material facts (but not the evidence) upon which the
prosecution relies to establish the individual responsibility of the accused for each offence or group of

offences charged.*> Such particulars must necessarily demonstrate the basis upon which it is alleged that
the accused aided and abetted those who personally participated in each of the offences charged.
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35. This complaint is rejected. [ /L(%Cf

36. The accused complains@ that the indictment fails in many instances to identify even the

approximate time when the various offences are alleged to have occurred.*” The prosecution submits
that, because the charges concern events which took place over a specified period in the conduct of a
detention center, it is not obliged to provide information as to the identity of the victim, the specific area
where and the approximate date when the events are alleged to have taken place or (where the accused is
charged with responsibility as a superior or as aiding and abetting rather than as having personally
participated in those events) the identity of the persons who did personally participate in those events.

37. On the face of it, the stand taken by the prosecution is directly contrary to its obligations as to

pleading an indictment as imposed by the Statute and the Rules, to which reference has already been

made,?? as interpreted by the Trial Chamber in Prosecutor v Blaskic.*® The prosecution nevertheless

relies upon the decision of the Trial Chamber in Prosecutor v Aleksovski? as justifying its stand.

38. According to that decision, the indictment charged Aleksovski in relation to certain events which
occurred in the Kaonik prison while he was responsible for it. The indictment identified a period of five
months during which it was alleged that he was so responsible. It is apparent from the decision that the
indictment did not identify either the place or the approximate date of the events which are alleged to

have occurred. The Trial Chamber stated:>!

The time period — the first five months of 1993 — is sufficiently circumscribed and
permits the accused to organise his defence with full knowledge of what he was
doing. It follows that, because it specifies the overall period during which the crimes
were allegedly committed, the indictment does not violate the rules governing the
presentation of the charges.

Insofar as that decision supports the submission of the prosecution, that it is not obliged to provide the
information referred to in the paragraph before last, there are two observations to be made about it. The
first is that it is no answer to a request for particulars that the accused knows the facts for himself; the
issue in relation to particulars is not whether the accused knows the true facts but, rather, whether he

knows what facts are to be alleged against him.>2 It cannot be assumed that the two are the same. The
second observation is that what the accused needs to know is not only what is to be alleged to have been
his own conduct giving rise to his responsibility as a superior but also what is to be alleged to have been
the conduct of those persons for which he is alleged to be responsible as such a superior. Only in that

way can the accused know the "nature and cause of the charge against him".23 With great respect to the
Trial Chamber in Aleksovski, this Trial Chamber is unable to agree with the decision insofar as it
supports the prosecution’s submission.

39. In any event, the accused in the present case is also charged upon the alternative basis of his own
individual participation in these events. Particulars must be supplied which enable the accused to know
the nature of the case which he must meet upon that basis.

40. It may be, of course, that the prosecution is simply unable to be more specific because the witness
statement or statements in its possession do not provide the information in order for it to do so. It cannot
be obliged to perform the impossible, but in some cases there will then arise the question as to whether it
is fair to the accused to permit such an imprecise charge to proceed. The inability of the prosecution to
provide proper particulars may itself demonstrate sufficient prejudice to an accused person as to make a

trial upon the relevant charge necessarily unfair.2? The fact that the witnesses are unable to provide the

hitp://www.un.org/icty/krnojelac/trialc2/decision-€/902247325494.htm 27/06/2003



Decision on the Defence Preliminary Motion on the Form of the Indictment Page 10 of 19

| %0

needed information will inevitably reduce the value of their evidence. The absence of such information
effectively reduces the defence of the accused to a mere blanket denial; he will be unable, for example,
to set up any meaningful alibi, or to cross-examine the witnesses by reference to surrounding
circumstances such as would exist if the acts charged had been identified by reference to some more
precise time or other event or surrounding circumstance.

41. In some jurisdictions, a procedure has been adopted of permitting an oral examination and cross-
examination of a witness prior to the trial by counsel in the case (who are less restricted in their scope
for questioning than police officers or other investigators), in an endeavour to elicit from the witness

sufficient information to cure the prejudice which would otherwise exist.22 But it is necessary first to
determine whether the prosecution is able to give better particulars.

42. The complaint by the accused is at this stage upheld, and the prosecution is required to identify in
the indictment the approximate time when each offence is alleged to have taken place. Obviously, there
will be cases where the identification cannot be of a specific date, but a reasonable range should be
specified. The period of April 1992 to August 1993 would not be a reasonable period.

43. The accused has also suggested that greater precision than usual will be required in specifying these
times in relation to the offences based upon Art 2 of the Statute because the period from April 1992 to
August 1993 straddles the period of May 1992 when — so it was found by the Trial Chamber in

Prosecutor v Tadic — the conflict ceased to be an international one in the relevant area.>® However, that
finding was one of fact only, made upon the evidence presented in that trial and in proceedings between

different parties. It cannot amount to a res judicata binding the Trial Chamber in this trial. 7 In the
Celebici case, for example, it was held that the conflict in that area continued to be international in

character for the rest of 1992.28 1t is clear that it is for the Trial Chamber in each individual trial to
determine this issue for itself upon the evidence given in that trial. That is not an issue of fact which can
be resolved at this stage.

44. When identifying the facts by which Counts 2 to 7 are to be proved,i9 the indictment, under the
general heading "Beatings in the Prison Yard", has alleged as facts:

5.4 On their arrival in the prison and/or during their confinement, many detainees of
the KP Dom were beaten on numerous occasions by the prison guards or by soldiers
in the presence of regular prison personnel.

5.5 On several occasions between April and December 1992, soldiers approached and
beat detainees in the prison yard, among them FWS-137, while guards watched
without interfering.

The accused asserts that it is unclear whether the case against him is to be that it was the guards or the

soldiers who were the perpetrators, and that, if the former, the reference to regular prison personnel is

unclear.?®

45. 1t is reasonably clear that the prosecution here is relying upon a number of beatings at different
times — some by the prison guards, and some by soldiers in the presence of regular prison personnel. The
significance of the presence of the regular prison personnel and their inaction at the time is that the
beatings by the soldiers were being at least condoned, and perhaps also encouraged, by the regular
prison personnel. This in turn suggests that the infliction of such beatings, either by the prison guards or
by the soldiers, was a course of conduct approved by the accused as the person in command of the
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46. But, if these two paragraphs were intended to stand alone, the prosecution has failed to give the
accused any idea at all of the basis of its case. The accused is entitled to know where and approximately
when these beatings occurred and the identity of the prison guards, the soldiers and the regular prison
personnel. The accused has very properly conceded that, if the prosecution is unable to identify those
directly participating in such events by name, it will be sufficient for it to identify them at least by

reference to their "category" (or their official position) as a group.é—1

47. Paragraphs 5.6 to 5.9 of the indictment go on to allege facts with a reasonable degree of particularity,
and it may be that the prosecution intended paras 5.4 and 5.5 to be merely descriptive in general terms of
what follows in those paragraphs. If that is so, this should be made clear. Better still, paras 5.4 and 5.5
should be either deleted or incorporated in the later paragraphs.

48. The complaint as to imprecision is upheld, and the prosecution is directed to amend paras 5.4 and
5.5 of the indictment accordingly.

49. Paragraph 5.15 of the indictment, under a general heading of "Torture and Beatings as Punishment",
alleges as facts to be proved:

5.15 In the summer of 1992, the detainees AM, FM, HT and S, who passed messages
to one another, were beaten by guards as a punishment.

The accused complains, again with some justification, that the prosecution should plead with more

particularity than this.52 The period specified is far too wide, and there is no specification as to whether
this happened on one occasion or on different occasions, where and approximately when it happened or
the identity of the guards concerned (at least by reference to their category or position as a group).

50. The prosecution is therefore ordered to amend the indictment in order to provide such further and
better particulars of the allegation in para 5.15.

51. Paragraph 5.16 of the indictment refers in general terms (and without any particularity) to detainees
being subjected to collective punishment for the misdeeds of individual detainees. It then identifies one
such incident which is alleged to have occurred in June 1994. If the general allegation is intended to

stand alone, it gives the accused no idea at all as to the nature of the case against him.93 If it is intended
to be merely be descriptive in general terms of what follows, then the date is outside the period during
which the accused is alleged to have been the commander of the

Foca KP Dom and outside the period identified as that during which he is alleged to have an individual
responsibility for the offences alleged. One or the other has to be amended so far as this accused is
concerned. The prosecution is directed to amend par 5.16 of the indictment.
52. Paragraph 5.17 of the indictment reads:
5.17 Policemen from the local or the military police, in concert with the prison
authorities, interrogated the detainees after their arrival. [...] During or after the

interrogation, the guards and others often beat the detainees.

The accused complains that it is not clear what was intended by the reference to "others" in the second
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sentence.®® It seems that it was intended to refer to the policemen from the local or military police who
also took part in the interrogations but, if this were not intended, the allegation should be made clear.
The prosecution is directed to amend para 5.17 accordingly.

53. Paragraph 5.21 of the indictment alleges that the accused participated in concert with political
leaders or military commanders in the selection of detainees to be beaten. Those selected are alleged to
have been taken for interrogation and then beaten. The indictment then alleges:

Some of the detainees returned to their rooms severely injured. Some of the detainees
were selected for beatings several times. A substantial number of the selected
detainees never returned from the beatings and are still missing.

The accused submits that the last sentence renders his defence impossible, because he is not made aware

of the identity of those still missing, when they were beaten up and whether the beating is alleged to

have a direct bearing upon their disappearance.Q5

54. The indictment does assert, in the same paragraph, that:

The selected detainees were mostly prominent inhabitants of Foca, who were
suspected of not having told the truth during the official interrogations, who were
accused of possessing weapons, or who were members of the SDA.

This assertion provides insufficient information as to the identity of the detainees involved. The
prosecution is, however, entitled to ask the International Tribunal to infer that the beatings led directly to
the disappearance, and it is not to the point at the pleading stage that, as the accused suggests, there may
be the possibility that the detainees were "exchanged" (or, as was probably intended, transferred).

55. The accused is nevertheless entitled to particulars of those beaten, those who disappeared,
approximately when the beatings occurred and by whom. In each case, those persons should be
identified at least by reference to their category (or position) as a group. The complaint as to imprecision
is upheld, and the prosecution is directed to amend the indictment accordingly.

56. Paragraphs 5.27-28 allege:

5.27 Between June and August 1992, the KP Dom guards increased the number of
interrogations and beatings. During this period, guards selected groups of detainees
and took them, one by one, into a room in the administration building. In this room,
the guards often would chain the detainee, with his arms and legs spread, before
beating him. The guards kicked and beat each detainee with rubber batons, axe-
handles and fists. During the beatings, the guards asked the detainees where they had
hidden their weapons or about their knowledge of other persons. After some of the
beatings, the guards threw the detainees on blankets, wrapped them up and dragged
them out of the administration building.

5.28 An unknown number of the tortured and beaten detainees died during these
incidents. Some of those still alive after the beatings were shot or died from their
injuries in the solitary confinement cells. The beatings and torture resulted, at least, in
the death of the detainees listed in Schedule A to this indictment.
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Twenty-nine names are listed in the schedule. ['L g}

57. The accused says in effect that, by dividing these allegations into two paragraphs, the prosecution
fails to link the allegations in para 5.27 with the charge of murder (as a crime against humanity and as a
violation of the laws and customs of war), whilst para 5.28 contains no detail in relation to the detainees

who died.®¢ There is no basis for this complaint. If the accused had complained to the prosecution
before seeking relief by way of motion, as he should have, the answer would simply have been that the
two paragraphs should be read together. That is necessarily self-evident.

58. The accused is, however, justified in his complaint as to the lack of precision even when the two
paragraphs are read together. The complaint that, because the prosecution is unable to state the number
of detainees who died, the accused cannot defend himself is nevertheless rejected. The prosecution must
provide some identification of who died (at least by reference to their category or position as a group),
and it is directed to amend the indictment accordingly. If its case is to be that the detainees which it
identifies died, and also that a number of other persons died whom it is unable to identify, the charge
would nevertheless be sufficiently pleaded in the circumstances of this case once those particulars have
been included in the indictment.

59. Counts 11-15 of the indictment allege, inter alia, that the conditions under which the detainees were
kept at the Foca KP Dom were inhumane. The accused complains that the generality of the allegations in
the indictment that "the health of many detainees was destroyed” and that "some became suicidal, while
others simply became indifferent as to what would happen to them" denies to him the opportunity of

proving, for example, that this was no more than a consequence which typically manifests itself in

detainees.®’

60. There is, of course, no onus of proof upon the accused to prove anything, but even a complaint that
the accused has been completely denied the opportunity of investigating the allegations must be rejected
when the context in which these two allegations appear in the indictment:

5.32 During their confinement, the detainees were locked in their cells, except when
they were lined up and taken to the mess to eat or to work duties. After April 1992,
the cells were overcrowded, with insufficient facilities for bedding and personal
hygiene. The detainees were fed starvation rations. They had no change of clothes.
During the winter they had no heating. They received no proper medical care. As a
result of the living conditions in the KP Dom, the health of many detainees was
destroyed. Due to the lack of proper medical treatment, the 40-year old detainee, Enes
Hadzic, died in April or May 1992 from a perforated ulcer.

5.33 Torture, beatings and killings were commonplace in the KP Dom prison. The
detainees could hear the sounds of the torture and beatings. The detainees lived in
constant fear that they would be next. The detainees kept in solitary confinement were
terrified because the solitary confinement cells were generally known to be used for
severe assaults. Because all detainees lived in a constant state of fear, some became
suicidal, while others simply became indifferent as to what would happen to them.
Most, if not all of the detainees, suffered from depression and still bear the physical
and psychological wounds resulting from their confinement at KP Dom.

There is thus a clear causal connection asserted by the prosecution. That said, however, the allegations

are insufficiently precise as to where and approximately when the torture, the beatings and the killings
took place and who was individually responsible for that conduct (at least by reference to their category
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or position as a group). If the prosecution is able to do so, particulars as to who (other than Enes Hadzic)
were the victims, should be supplied but, if the events themselves are sufficiently identified, the names
of the victims are of less importance.

61. The prosecution is ordered to provide such particulars.

62. Both para 5.36 of the indictment expressly, and para 5.37 by implication, assert either individual
responsibility or responsibility as a superior on the part of the accused for offences which took place in
1994 — that is, after the period from April 1992 to August 1993 limited by the general allegations in the
earlier part of the indictment for such responsibility. The prosecution must concede that, so far as this
accused is concerned, these allegations are limited to that period ending August 1993.

63. The accused also points to the absence of any identification of time in para 5.39 of the indictment

(which falls within the same group of charges alleging enslavement as paras 5.36-37), and requires

particulars.%8 The prosecution is directed to amend the indictment so as to provide such particulars.

VII Application for oral argument

64. In his Preliminary Motion on the Form of the Indictment, in his Motion to file a Reply to the
prosecution’s Response to the Preliminary Motion, and in a separate request following the filing of the
prosecution’s Further Response, the accused sought leave to make oral submissions. He did so because

the Trial Chamber, in its Order for Filing of Motions,%? ordered that there will be no oral argument on
any motion unless specifically requested by counsel for either party and approved by the Trial Chamber,
taking into account the need to ensure a fair and expeditious trial.

65. The general practice of the International Tribunal is not to hear oral argument on such motions prior
to the trial unless good reason is shown for its need in the particular case. That general practice is
soundly based upon the peculiar circumstances in which the International Tribunal operates, in that
counsel appearing for accused persons before it invariably have to travel long distances from where they
ordinarily practise in order to appear for such oral argument; counsel appea