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1.

Counsel for Morris Kallon files this motion to object to the admission of the materials

referred to in paragraph 15 of the Prosecution Reply to Response of the Defence Office to
Prosecution Motion for Immediate Protective Measures for Witnesses and Victims and for NonPublic Disclosure.

The accused respectfully submits that the materials are not properly the

subject of reply submissions and ought to have been included in the original Prosecution motion
if they were to be considered in relation to that motion by this Court.

I.

THE FACTS

2.

On 7 April 2003 the Office of the Prosecutor filed the Prosecution Motion for Immediate

Protective Measures for Witnesses and Victims and for Non-Public Disclosure (hereinafter "the
motion").

3.

On 23 April 2003 the Defence Office filed a response on behalf of Mr. Kallon without

prejudice to the right of counsel eventually assigned to him to deal with any protective measures
as that counsel saw fit (hereinafter "the response").

4.

On 30 April 2003 the Defence Office received the Prosecution Reply to Response of

Defence Office to "Prosecution Motion for Immediate Protective Measures for Witnesses and
Victims and for Non-Public Disclosure" (hereinafter "the reply"). The reply was filed 29 April
2003.

5.

On 1 May 2003 Mr. James Oury and Mr. Steven Powles were provisionally appointed as

counsel to Morris Kallon.

6.

Paragraph 15 of the reply refers to the Declaration of Allan Quee, Director of Post-

Conflict Reintegration Initiative for Development and Empowerment (PRIDE) dated 25 April
2003, the Declaration of Saleem Vahidy, Chief of Witness and Victims Unit for the Special Court
dated 28 April 2003, the letter of President Kabbah to the President of the UN Security Council
dated 14 March 2003 and the Declaration of Keith Biddle, Inspector General of Sierra Leone
Police dated 29 April 2003. These materials are attached to the reply. The reply states the
materials were submitted "to further assist the Court in response to Defence Counsel's
submission" concerning the conditions which must be met for protective measures to be granted
for Prosecution witnesses.

I

7.

Accord ing to Allan Quee's declaration PRIDE has spoken with ex-com
batants in various
areas. At least some of these ex-combatants have expressed fear
of reprisal or intimidation
should they be known to be witnesses for the Prosecution in any of
the cases currently before the
Special Court. The declaration also indicates that PRIDE has existed
since April 200 I and has
been speaking with ex-combatants "since the indictments in early April".
8.

Saleem Vahidy 's declaration indicates that he has been Chief of
the Special Court's
Witness and Victim Unit since 6 January 2003. He declares that the
civil war in Sierra Leone has
damaged the administration of justice to the point where its ability
to protect citizens of the
country is "less than what it should be", that witness protection in Sierra
Leone is more difficult
than in Rwanda, and that it is not possible for his Unit to offer "compl
ete protective measures" for
each potential witness.

9.

President Kabba h's letter to the President of the UN Securit y Counse
l indicates that excombatants from the various factions of the civil war continue to
present a threat to internal
security.

10.

Keith Biddle 's declaration indicates that he does not believe the
Sierra Leone Police
currently have the capacit y to guarantee the safety of potential witness
es before the Special Court.

II.

THE LAW

11.

While the parameters of reply submissions and evidence are not address
ed by the Court's
Statute or Rules of Procedure and Evidence, the accused submit
s that considerations of
fundamental fairness require reply evidence be restricted so that
a responding party is not
deprived of the opportunity to address evidence forming part of a moving
party's case.
12.

On this point the accused relies on the judgme nt of the Appeals Chamb
er of the ICTY in
Delalic et al., "Celebici Camp" (available from w\\'W.un.org/icty).
In that judgme nt (at
paragraphs 269-293) the Appeals Chamb er outlined the principles govern
ing the admissibility of
both rebuttal and fresh evidence. The paramount concerns in such
a context are 1) whether the
party seekin,g to adduce such evidence could have submitted it earlier
through the exercise of due
diligence; and 2) whether the admission of such evidence would operate
unfairl y to the opposing
party. The Defence Office submits these principles apply equally
to reply eviden ce in written
submissions. In the context of the present motion, consideration 1)
requires a consideration of
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whether the moving party had access to the evidence in question and
whether its relevance was
reasonably foreseeable from the outset of proceedings. Consideration
2) is closely related to the
I) and requires a consideration of whether the opposing party has a meanin
gful chance to address
the evidence and the issues it raises
13.

In Delalic the Appeals Chamber (at paragraph 273) agreed that the applica
ble standard in
the case of rebuttal evidence was that such evidence "must relate to
a significant issue arising
directly out of defence evidence which could not reasonably have been
anticipated". Thus the
ICTY adopted the rule familiar in many common law jurisdictions that
a moving party must, at
the outset of its case, adduce evidence necessary to prove that case AND
to address any points
which it reasonably foresees the opposing party making.

14.

In the present case, the security situation in Sierra Leone and the
grounds for fears
expressed by potential witnesses were clearly material issues from the
outset of the motion for
protective measures. The accused submits that the reply materials
merely readdress the two

factual issues which formed the basis of the Prosecution's original motion
. The Prosecution's
reply acknowledges that fact in paragraph 15 where the Prosecution states
that these materials are
being submitted "to further assist the Court" [emphasis added]. The materia
ls do not address an
issue raised by the Defence Office's response which the Prosecution
could not reasonably have
anticipated. Rather, they seek to add more detail to matters already set
out in the Statement of
Morie Lengor and the Declaration of Alan White attached to the Prosec
ution's original motion.
The Prosecution had access to the evidence submitted in reply before it
filed its motion as all the
declarants were available at that time as was President Kabbah's letter.
The principle in Delatic
demanded the Prosecution file the material with the original motion.
Submitting this material at
this late stage acts unfairly to the accused because he has had no opportu
nity to address it in his
response.

15.

The procedure on written motions seeks, among other things, to impose
finality to the
submissions which can be made to the Court. It is thus incumbent on
all parties to ensure the
evidence they offer in support of their position is submitted in a way which
operates fairly for the
opposing party and respects the need for finality with respect to submis
sions. If the rebuttal
evidence rules outlined above are not respected such action risks making
motions an endless
process where reply evidence or submissions lead to counter-reply
and counter-counter-reply.
The accused files this objection because he views the Prosecution's
submission of this further
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to consider paragraph 15 and the materials to which it refers in coming to a decision on the
protective measures motion.

16.

It is also important to note that protective measures for witnesses are only justified in

exceptional circumstances. The measures requested by the Prosecution in this case are not the
norn1 in proceedings before this Court nor in proceedings before other international criminal
tribunals. The accused therefore submits the Prosecution is under an elevated duty ab initio to

measures. This duty arises from the nature of the proceedings, regardless of, but supplementing,
we: 1 ule::s 15U,",CIUlll!; lCfJly cv hlcul,;c.

1II.

PRAYER

17.

That the

COl.lIr

rule inadmissible the Dec.lararion of Allan Ql.Iee, dated 25 April 2003, the

Declaration of Saleem Vahidy, dated 28 April 2003, the letter of President Kabbah to the

dated 29 April 2003 and proceed to a determination oftbe Prosecution motion on the basis of the

admissible material submitted.

18.

In the alternative, the accused requests that the Court permit him to file a response to the

Prosecutor's reply addressing the evidence outlined above and the issues to which it is addressed.

DATED this'" day of May, 2003

_~
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James Oury
Counsel for Morris KaHon
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