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Invalidity through incapacity of the United Nations, through the Secretary-
General, to conclude a treaty on the establishment of an international criminal

court

1. The responsibility for the maintenance of international peace and security falls
squarely within the primary responsibility of the Security Council of the
United Nations.' By entrusting the Secretary-General to conclude a treaty with
the government of Sierra Leone for the creation of a new international
organisation with a separate legal personality, it is submitted that the Security
Council has unlawfully delegated and transferred the responsibility of the
United Nations as guardian of international peace to another body which does

not fall under the direct control of the United Nations.

2. This new body, unlike the United Nations or one of its subsidiary bodies does
not enjoy the direct blessing of the international community of states as a
whole. Furthermore, it does not fall under the direct control or responsibility
of the United Nations, and does have the direct blessing of the international

community of states;

3. International law only operates through the consent of states. The member
states of the United Nations have consented to a specific system and balance
of power for the maintenance of international peace and security and the
enforcement of international obligations in this regard. By creating a separate
international organisation, and therefore removing the Court from the direct
control and supervision o f the United N ations, the S ecretary General o fthe
United Nations has unlawfully derogated from the envisaged system for the
maintenance of international peace and security as envisaged by the members

of the United Nations under the Charter of the United Nations;

! See Article 24 of the United Nations Charter.



4. Further, the United Nations, as an international organisation, while it has the
power to conclude international agreements, it does not possess the power to
create new international organisations through the conclusion of an
international agreement, as the sovereign state power to create new
international organisations with separate legal personalities falls within the
exclusive jurisdiction of states. It is submitted that all international law and
international legal persons are created and recognised by the international
community of states, from which their legitimacy on the international plane is
drawn. In so far as it could be argued, which is not admitted, that international
organisations have the power to create new international organisations through
treaties, it is nevertheless clear that such power would not extend to the
exercise of criminal jurisdiction which falls within the preserve of sovereign
states unless states have manifested a very clear intention to transfer that

power to a particular international organisation.

Invalidity by virtue of Sierra Leone’s renunciation of sovereign power to

establish an international criminal court

5. The creation of an international criminal court is the prerogative of states. An
international criminal court constitutes the joint and collective exercise of the
sovereign jurisdiction that the states creating that court possess already
individually. So, an international criminal court can only exercise jurisdiction
when the states that have created the court already possess such sovereign

power.

6. The prosecution of international crimes is a customary right. A state can
voluntarily renounce a right or area of sovereign jurisdiction that it otherwise
possesses. By agreeing to article IX of the Lome Accord of 1999, the state of
Sierra Leone had voluntarily renounced its right to prosecute international
crimes under international law and thereby lost its capacity to conclude a

treaty to exercise sovereign power, which it no longer possessed.



Invalidity by virtue of fraud, perfidy or error

7.

10.

A treaty concluded as a result of a fundamental error, either by virtue of the
fraud of one party to the treaty or where there has been no negligence on the

part of the other party leads to the invalidity of that treaty.”

In the conclusion of the Special Court Agreement on 16™ January 2002, the
government of Sierra Leone failed to give full disclosure to the United
Nations, the other party to the treaty. In particular, it failed to disclose to the
United Nations that it and the ECOWAS states continued to represent
expressly and or impliedly to the RUF, right up to the time of final
disarmament on 14™ January 2002, that the Lome Accord continued to apply
and that its members would not be punished for crimes under international

law.

Had the United Nations been fully appraised of the manner in which the RUF
was being tricked into laying down its arms, it is fair to assume that the United
Nations would not have been party to such a trick. The treaty was therefore
concluded through a fraud on the United Nations or alternatively through an
error for which the United Nations bore no responsibility and the treaty is

consequently invalid.

Further, the express and or implied representations made to the RUF by the
government of Sierra Leone itself and through the innocent conduit of
ECOWAS states amounted to a fraud or perfidy on the RUF vitiating the
treaty establishing the Special Court for Sierra Leone.

7

Andreas O’Shea
Kenneth Carr

2 McNair, The Law of Treaties, 211-213
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ESSENTIAL VALIDITY 211

bargaining and which one of the parties would much like to
have avoided.

2. Mistake, including Mistake induced by Fraud

There is general agreement amongst writers that a treaty
concluded as the result of a fundamental mistake induced in one
party, either by circumstances involving no negligence on its
part or by the fraud of another party, is void, or at any rate
voidable, by that party. The mistake induced must go to the
root of the transaction and be such that but for its existence the
party misled would not have entered into the transaction. Lord
Sumner stated in Tke Blonde! that ‘consensus ad idem is funda-
mentally necessary to an international agreement, as it would
be to a private offer and acceptance under municipal law’.
It is, however, not easy to find much direct arbitral or judicial
authority on the matter. In my Law of Treaties, 1938 (pp.
131-2) reference is made to an inconclusive incident arising
from an alleged mistake in a map used during the negotiation
of a treaty.? g

A Report of 3 April 1871, by Collier, Coleridge, and Twiss,
upon 2 %uestion relating to the boundary between the United
States of America and Canada, contains the following observa-
tion:

We however so far agree with the Canadian Government, considering
the character of the report [prepared by the Boundary Commissioners
appointed under the Treaty of Ghent] and of the reference to the map,
as to think that the map can only be referred to as illustrating the report,
and that if the report and the map should be found in any particular at
irreconcilable variance, the report must prevail.3

T [1922] 1 A.C. 313, 321. References to the effect of mistake occur in two
Awards made in arbitrations to which Great Britain was a party, which are
printed in Hertslet, Map of Africa by Treaty (3rd ed., 1909), pp. 895, 898, and
997. See also the following brief Extract from a Report by the King's Advocate
(later Lord Stowell) dated December 26, 1797 (F.O. 83. 2364): ‘T am of opinion
that His Majesty is fully justified in making a demand to the Court of Spain that
the Crew of the Hermione shall be given up to be proceeded against as murderers
and Pirates; the terms under which they enjoy a present Protection having been
granted, as is to be supposed, under Ignorance of those Circumstances which, if
known, would have rendered such Stipulations unlawful, or at least being, in point
of authority, merely conditions on the Part of the Governor and subject to the

control of his own Government in Europe.’

2 The incident is dealt with in detail by Temperley in 4 Fourna/ of Modern
History (1932), pp. §34 et seq.

3 Some discussion upon the relevance of the accuracy of maps in the conclusion
of a treaty will be found in Moore, International Adjudications, Modern Series,
iand ii, St Croix River Arbitration.




212 THE CONCLUSION OF TREATIES

In the Mavrommatis Palestine Concessions (Merizs) case before
the Permanent Court we find the United Kingdom Govern-
ment in its counter-case putting forward the following proposi-
tion of law as to the effect of mistake—not, it is true, in the
conclusion of a treaty but in the making of a concessionary con-
tract between a Government and an individual:!

. .. M. Mavrommatis is described in the concessions as an Ottoman
subject [which he was not] and . . . he obtained them in that character.
It is plain on the face of the documents that the Turkish Government
granted him the concessions on that understanding and subject to that
condition. The contracts were based on a mistake, and this alone would,
it 1s submitted, be sufficient to render the concessions void ab initia.

Again in its Rejoinder? the United Kingdom stated that

the two Parties were not ad idem inasmuch as the Turkish authorities
thought they were granting the concessions to an Ottoman subject. . . .

The court observed that
Since the identity of the person has never been in any doubt, the error can
only relate to one of the attributes of the concessionnaire. The absolute
nullity of the concessions would appear to be excluded; their liability to
annulment depends on the question whether Ottoman nationality was
considered as a condition of the grant of the concessions. . . .
Thereupon the court came
to the conclusion that the reference to M. Mavrommatis as an Ottoman
subject in the agreements concerning the Jerusalem, concessions, is not
intended to represent a condition on which the grant of the concession is
dependent and that, therefore, the fact that M. Mavrommatis is not an
Ottoman subject cannot involve the validity of the concession. The con-
cessions must therefore be regarded as valid and definitively acquired . . .3
an opinion which, whether the construction of the particular
instrument is right or wrong, is in harmony with the principles
of the common law; in short, the mistake was not an essential
one.

It may be mentioned that British courts, in dealing with a
class of agreement lying outside the strict sphere of international
law but has much in common with it, namely, treaties and con-
tracts with, and grants and concessions from, native chiefs, have
enunciated doctrines which may in course of time find a place
in the corpus of international law. In these cases it frequently
becomes necessary to inquire, “What did the native chief under-
stand by his grant? Did he fully realize what he was doing ?’
Thus in Cook v. Sprigg* attention is drawn by the Privy Council

! Ser.C,No. 7,1, p.212. 2 Ibid.,, p.326. 3 Ser. A, No. 5, pp. 30, 31.

* [1899] A.C. at p. 578.
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ESSENTIAL VALIDITY 213

to a finding of fact by the court below that Sigcau, paramount
chief of Pondoland, ‘understood perfectly well that he was pur-
porting to grant such rights as the instruments which he exe-
cuted professed to convey’. And in the Southern Rhodesia case
before the Privy Council in 1918 Lord Sumner remarked,
somewhat caustically, that:?

Private concessions of large extent and of ambitious character, when
obtained by white financiers from untutored aborigines, are generally and
justly objects of close scrutiny, but their Lordships are relieved from the
duty of inquiring into the circumstances under which this grant was made
by the fact that competent officials reported to the High Commissioner,
after making full inquiry under his direction, that the concession had been
properly obtained and that its terms correctly expressed Lobengula’s inten-
tions and exactly reflected his understanding of the matter. This is a testi-
mony to his enlightenment and acumen, which perhaps goes beyond what
might have been supposed. . . .

Fd

Mistake was glso touched upon in the Legal Status of Eastern
Greenland case where it was suggested that the Norwegian
Minister, IMr. Thlen, was under some misapprehension as to
the consequences of the declaration which he was asked by the
Danish Minister to make and did in fact make. The Permanent
Court found? that he must have foreseen the action which
would be taken by Denmark as the result of his declaration.
The point 1s rather more specifically discussed by Judge Anzi-
lotti 1n his Dissenting Opinion (which was against Denmark),
where he expressed the opinion3 that there was no mistake at all
and that, even if there was, ‘this mistake was not such as to
entail the nullity of the agreement. If a mistake is pleaded it
must be of an excusable character; and one can scarcely believe
that a Government could be ignorant of the legitimate conse-
quences* following upon an extension of sovereignty.’

3. Incompatibility or Conflict with Rules of International Law
or Treary Obligations

It is difficult to imagine any society, whether of individuals
or of States, whose law sets no limit whatever to freedom of

! {1919] A.C. at p. 236; other references could be given.

? Ser. A/B, No. 53, at pp. 71—72. See above, p. 9. 3 Atp. g2.

* There can be no doubt that this Opinion was written in French; /lega/ conse-
quences seems to be a better rendering of conséguences légitimes.

5 For invalidity by reason of non-compliance with constitutional requirements,
see Ch. II.
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substantial differences of opinion as to details.?” Proposals for the suitable size of the SC range mpgy
between 21 and 25 seats. Germany and Japan are widely expected to fill a permanent seat, but there
further uncontested candidates for this category from Africa, Asia or Latin America. It is also dig
whether the new permanent members should enjoy the same status as the existing ones (especially the {8
of veto). Also the principles of the election process for non-permanent members are not yet settled, 2

On November 23, 1998, the GA?® decided not to pass any resolution or decision on the subject of thg
reform without the affirmative vote of two-thirds of the GA members. This resolution marked a majorg
back for the reform process by establishing a further procedural hurdle in addition to the requireme
Art. 108 of the Charter.

Article 24

27 For detailed accounts see ibid., pp. 382 et seq., Winkelmann, supra, fn. 14, pp. 51 et seq.; Fassbender, B., UN Security Council
and the Right to Veto. A Constitutional Perspective (1998), pp. 221 et seq. B
28 GA Res. 53/30, Nov. 23, 1998.

FUNCTIONS AND POWERS

ARTICLE 24

Security Council primary responsibility for the maintenance of international peace and security,

agree that in carrying out its duties under this responsibility the Security Council acts on their be
(2) In discharging these duties the Security Council shall act in accordance with the Purposes

Principles of the United Nations. The specific powers granted to the Security Council for the disch

Assembly for its consideration.

UN MATERIALS i

‘Draft Constitution of an International Organisation of July 14, 1943’, in US Dept. of State (ed.}, Postwar Fp.
Preparation 1939-1945, Publication 3580 (1950), 477-83.

‘Draft Charter of the United Nations of August 14, 1943’, ibid., 526-32. : >

‘Plan for the Establishment of an International Organisation for the Maintenance of International P Ug NG
of December 23/29, 1943’, ibid., 576-81.

‘Possible Plan for a General International Organisation of April 29, 1944, ibid., 582-91.

‘Tentative Proposals for a General International Organisation of July 18, 1944, ibid., 595-606.

‘Dumbarton Oaks Proposals for the Establishment of a General International Organisation of Octo
Dept. of State (ed.), Dumbarton Oaks Documents on International Organisation, Publication 2257

Wellens, K. C. (ed.), Resolutions and Statements of the United Nations Security Council: A Thematic Guzd_
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Historical Background

San Francisco Conference of 1945 was not the first occasion when the status and function of the SC in
general context of the organizational structure of the UN—especially vis-a-vis the Plenary organ of the

° anization, the GA—and the definition in detail of the functions and powers of the SC were the object of
Zensive discussions. Already in the early planning stages in the establishment of a new international
Nization for the maintenance of international peace and for securing close international co-operation

ineate the functions and powers of such an executive organ vis-a-vis those of the Plenary organ con-
ofall the members of the future organization had been thoroughly discussed. In the course of the dis-

S, a number of fundamental considerations, in some cases contradicting one another, were of prime

£ In view of the dominant position held by the Great Powers among the ‘United Nations at war with
$ Powers! they were determined to obtain a preponderant position in the future organization com-

te with their primary responsibility for the maintenance of peace, which they had already shared
chwas considered to be indispensable in the future as well. Consequently, some proposals provided

T membership by the Great Powers (United States, United Kingdom, the Soviet Union, China, and
Tance) within an executive organ, while other proposals called for at least a legally and politically

dltl’nited' Ngtions‘ refers to those States which found themselves at war with the Axis Powers and which, on January 2, 1942,
nd thy their Signatures the Declaration of the United Nations already signed by the United States, the Soviet Union, the United
€ Republic of China; see RM, pp. 50 et seq. and Grewe/Khan on Drafting History MN 30 et seq.
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privileged status for the Great Powers.2 On the other hand, the medium and smaller powers within the ynN
group were critical of such privileged status for the Great Powers. Articulating the interests of all the other
States of their size, they demanded the widest possible participation of all States in decision-making on the
future world order as a whole, as well as the need for them to have a voice in the resolution of individya]
crises. In pursuing these demands, these States argued on the basis of the principle of the equality of Stateg
and the realization of the ideal of democracy in international relations.? If one looks for the underlying rea-
sons for these differences in the political stances taken by the Great Powers on the one hand, and by the
medium and small States on the other, one is referred to the still unresolved problem of the tension between
the preservation of national sovereignty and the subjection of individual States’ decision-making power to
an international authority responsible for the maintenance of international peace and empowered to
render binding decisions. In the course of the discussions, it was finally agreed as a guiding principle that in
the new Organization there should be a link between the special responsibility of the Great Powers for the
fulfilment of the Organization’s functions and the privileged position of these powers, and a corresponding
relationship between the scope of the decision-making competence and the voting procedure applied in
taking decisions. A
The result of these discussions during the early drafting period and at the San Francisco Conference was
to charge the SC with the primary responsibility for peace and international security (Art. 24), giving a sec-
ondary or co-responsibility for peace and security to the GA within the framework of its general powers to
debate and make recommendations (Art. 10). This result was basically already shaped in a verbal compro-
mise during the Dumbarton Oaks negotiations,* and was accepted by the San Francisco Conference against
considerable opposition from the medium and smaller powers,5 and after a prior agreement between the
Great Powers (United States, Soviet Union, and United Kingdom) at the Yalta Conference on the voting pro-
cedure.® This result of the negotiations may only be regarded as a verbal compromise, since the provisions
of the UN Charter on the status, function, and responsibilities of the SC, and the Great Powers within it, at
least in their relation to the GA, by no means proved to be final. This outcome was due to the fact that the
process of shifting responsibility in the field of maintaining international peace and security from the exe
utive to the Plenary organ and back, which could be observed during the negotiations on the Charter, co.
tinued after 1945. In the course of these post-1945 developments, it became evident, however, that th
distribution of powers between the SC and the GA as provided for by the Charter was inoperative because g
the political situation in the post-war period, and particularly because of the East-West conflict and‘th
rapid increase in membership which began in 1955-60. It was also clear, however, that this distributi 1
powers could not be changed in principle. Thus, after an initial period in which the SC functioned propet
according to the Charter provisions, by the beginning of the 1950s and with the intensification 0
East-West conflict the GA had begun to take on the leading role within the Organization with regar
maintenance of international peace and security. The SC proved to be inoperative because of the fr
use of the veto right by its permanent members. The number of sessions held by the SC declined dra
between 1955 and 1960, which was a clear indication of the shifting of the exercise of the responSIdL
the maintenance of peace from the SC to the GA.? Attempts at giving this de facto development a peri
legal basis—for example, by means of the Uniting for Peace Resolution®—were unsuccessful.? Thut

2 See US Dept. of State (ed.), Postwar Foreign Policy Preparation 1939-1945, Publication 3580 (1950), passin RM, pp:,
(Roosevelt's ‘Four Policemen Concept’) and passim. H‘I !

3 The medium and smaller States were able to articulate this position only at the San Francisco Conference: see UNCI(I)J s é
IX, pp. 233-4. These thoughts had already been expressed, however, during the earlier planning activities, partlc}llarly bY
State Cordell Hull, but also by the British Government, see RM, p. 165; Welles, pp. 187 et seq.; Schaefer, M., Die Funktions
Sicherheitsmechanismus der Vereinten Nationen (1981), pp. 28 et seq.

4 RM, pp. 411 et seq.

5 See references in supra, fn. 3.

6 RM, pp. 497 et seq., 531 et seq.

7 Prandler, pp. 153 et seg.

8 GA Res. 377 (V), Nov. 3, 1950.

9 Goodrich, pp. 43 et seq.
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the rapid increase in membership made the gaining of majorities in the GA more difficult to calculate for the
Great Powers, the original distribution of powers within the Organization resurfaced. Member States in gen-
eral, not only the Great Powers, again had recourse to the SC as the organ vested with the primary responsi-
bility for the maintenance of peace and security. The increasing number of sessions held by the SC since the
beginning of the 1960s is only one exampie of this development.1® Whether this means, however, that a sta-
bilization of the distribution of roles between the SC and the GA as envisaged by the Charter (and thereby of
the normative content of Art. 24) has been brought about, in view of the dynamics of the development of the
Organization as a whole, is still an open question in principle; however, the greatly increased activities of the
SC in the last decade seem to point in that direction. At any rate, the importance of Art. 24 can only be prop-
erly understood against the background of these dynamics and their determinant historical, political, and
legal factors—factors that also have to be recognized in the interpretation of Art. 24.

B. Interpretation

The rules laid down in Art. 24 carry different legal and political weights. Paragraphs (1) and (2), on the one
hand, contain the fundamental provisions with regard to the powers of the SC and the regulation of the posi-
tion of this organ within the overall structure of the Organization and vis-a-vis the member States, respec-
tively. Paragraph (3), on the other hand, only provides for the duty of the SC to report to the GA. As the
authors of the Charter felt that the League of Nations system had suffered from the lack of a clear delimita-
tion of the powers of the main political organs, it is consistent with their concept of providing for such a clear
distribution and delimitation of powers between the executive organ and the Plenary organs with all mem-
bers represented, since para. (1) of Art. 24 places the ‘primary responsibility’ for the ‘maintenance of inter-
national peace and security’ on the SC. With this phrasing of Art. 24(1), the intentions of the authors of the
Charter are expressly emphasized. Charging the SC with the primary responsibility for the maintenance of
peace is intended ‘to ensure prompt and effective action by the United Nations’. Accordingly, the ‘specific
powers granted to the Security Council for the discharge’ of its duties in Chapters VI, VII, VIII, and XII are
referred to in para. (2) second sentence. At the same time, however, para. (2) first sentence, makes it clear
that in discharging its duties, the SC shall act in ‘accordance with the Purposes and Principles of the United
. Nations'. This is an indication that although the ‘political approach’! is intended to take priority in the
ctions of the Organization, at least the limits of the law of the Charter have to be observed.!? Finally, Art.
4(1) states that the members are in agreement that the SC, in carrying out its duties, acts on their behalf.
pon closer inspection, the seemingly clear provisions of Art. 24 with regard to the powers of the SC and
H guiding principles pose considerable problems of interpretation,'3 which have also had their bearing
‘» Pon UN practice at various times. For example, the meaning of the term ‘primary responsibility’, which is
Il‘ferred by the members upon the SC for the maintenance of international peace and security, is a prob-
tic one. The term ‘primary responsibility’ could indicate that, in principle, the organs charged with the
Ce-keeping function of the organization of the UN as a whole, i.e. the SC and the GA, would act in paral-
d concurrently,’+ but that in discharging its peace-keeping function in a given situation the SC would
be grmted priority over the GA with regard to the time of taking the first step and/or in political terms.
an interpretation of the wording of the Article could be seen as gaining support in particular from the
1?Itext of the Charter, which uses the term ‘primary’ responsibility, a word that indicates priority in
% N support of this interpretation, reference could also be made to Art. 12(1), according to which the

Goodrich, p. 41; Schaefer, supra, fn. 3, pp. 333, 336.

. thfi):ll;ruck,.pp. 74 et seq. with further refs.
fth gsaerd itis Interesting to note that in their declaration of January 31, 1992 (UN Doc.S/PV.3046) the heads of State of the mem-
. s curity Council expressed their commitment to ‘international law and the United Nations Charter'.
€1, pp. 280 and passim.
~80i-Segui (2nd edn.), p. 448.

Anelsgllog)erﬂ?xford English Dictionary (3rd edn., 1972), entry ‘primary’, p. 1582. One could also point to the fact that in Art. 24(1),
. , the

tess ambiguous term ‘paramount’ was not used.
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GA is prohibited from making a recommendation with regard to a dispute or situation as long as the SC, for » p order bind
its part, is discharging the functions conferred upon it by the Charter. The term ‘primary responsibility’ may, ' khin the m
however, be conceived of in a qualitative sense, i.e. that the most important powers in the field of the main- e and se

tenance of peace are placed exclusively on the SC. In the qualitative sense then, the majority of the rights and
powers to act which are at the disposal of the Organization would lie with the SC. In support of this inter-
pretation regarding the meaning of ‘primary responsibility’, one could point to the French text of the Charter
which speaks of the ‘responsabilité principale’—a phrase which appears to imply a lesser sense of priority of
the SC with regard to time and procedure than the English choice of wording. An interpretation of Art. 24
which gives the SC a qualitative priority over the GA could also be held to be corroborated by Art. 11(2),
according to which the GA has to refer a question under discussion to the SC ‘if action is necessary’.
Another question closely related to the foregoing problem of interpretation with Art. 24 is whether accord-
ing to the wording of para. 1 and para. 2 second sentence, the SC is only granted those powers for the dis-
charge of its functions which are specifically named in Chapters V1, VII, VIIl, and XII, or whether it has further °
competences not expressly mentioned in the Charter but necessary for the proper discharge of its func-

adopted the

tions.*® The wording of para. 2 taken alone could speak in favour of a narrow interpretation, i.e. an interpre- ; As the orge
tation limiting the SC to the powers enumerated in sentence 2 of para. 2. This sentence would then simply priority of an
detail the powers of the SC which are accorded to it for the discharge of its functions ‘in accordance with the the will of th
Purposes and Principles of the United Nations'. Particularly with a view to the ‘primary responsibility’ of the alleged legali

vation of pe:
was torest o1

SC for the maintenance of peace—understood in a qualitative sense—one could, however, also conclude
that the SC has ‘general’ powers beyond those named in para. 2 second sentence, since these are referred to

as ‘specific’ powers. where the G:

Furthermore, it is by no means clear what the normative content of the provision of Art. 24 is according to responsibilit
which the SCin its peace-keeping function acts on behalf of the member States, since the SC takes action on clude the IC
the basis of the powers conferred upon it as an organ of the UN, and not on the basis of an individual man: regarding th
date from the members. i the primary:

The foregoing remarks outlining the problems one encounters in applying a purely literal interpretatiot visions or an
make it quite clear that by a literal interpretation of the Charter alone, unambiguous findings as to the no taken in the
mative and political meaning of Art. 24 cannot be arrived at.'” Rather, as has been mentioned before (suprt Titory to one

MN 2), the systematic, teleological, and historical context has to be brought into the interpretation of Art. 24
On the basis of this approach, the following interpretation may be offered as correct. _

In Art. 24, the use of the term ‘primary responsibility’ to characterize the powers conferred upon the SC18]
a substantive and qualitative determination of the role which the SC s to play in the realm of the mainte
nance of peace as a whole. The SC enjoys priority over the GA, and not merely in terms of time and p
dure. Those provisions of the Charter which secure the SC's priority of action in a temporal sense, suc
Art. 12(1), only serve the purpose of safeguarding the substantive priority of the SC over the GA, i.e. th
mary responsibility of the SC, also with regard to procedure. Therefore, ‘primary responsibility’ in thq
of the maintenance of peace means that the SC has stronger powers than other organs, namely the GA;

against the 1
accordance
a§well as fro
estrictions «

that th

though the latter may also concern itself with such questions as the maintenance of international peact ticle 94(2)
security, under Art. 10. Such powers, which give a distinct meaning to the term ‘primary responsibili et:ICeJ 1o be
which go beyond those of the GA, are, for instance, the right of the SC—when dealing with disputes—] y SSC, 0l

decisions which are binding upon the member States (Art. 25), and particularly the exclusive right of th

16 The conflict between these two fundamentally different interpretations came to the fore, for example, in the discussions Oti -
the Trieste Statute, see UN Doc. ST/PSCA/1 (1946-51), pp. 482 et seq.; and recently in the context of the establishment of th.e Iny par
Criminal Tribunals for the former Yugoslavia and Rwanda, see Sarooshi, D., ‘The Legal Framework Governing U{n.ted Na(;]l;l;c & UN
Organs, BYIL 67 (1996), pp. 422 et seq.; id., "The Powers of the United Nations International Criminal Tribunals, in _Max prados -
(1998), pp. 143 et seq (fn. 7); see also Legal Consequences for States of the Continued Presence of South Africa in Namibia (Sou
notwithstanding Security Resolution 276 (1970), Advisory Opinion, ICJ Reports (1971), p. 16. . 10and B

17 See Kelsen, p. 282 (in the context of the interpretation of Art. 24) and p. 970 (in the context of the interpretation of Arts. -
a discussion of whether a literal, restrictive interpretation of Art. 24 is appropriate in a historical and doctrinal
CP/Degni-Segui (2nd edn.), pp. 458 et seq.

perspectl
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to\ker binding sanctions against a State!® which is guilty of an act of aggression or of a threat to the peace
wit e meaning of Art. 39. In other words, placing the primary responsibility for the maintenance of
peacil security on the SC means that the SC and the GA have a parallel or concurrent competence with
regard paling with questions of the maintenance of peace,'? but that the SC possesses exclusive compe-
tence gard to taking effective and binding action, especially enforcement measures. In this way, the
SC is clea esignated as the politically more important organ which, according to the intentions of the
authors o harter, is supposed to take the necessary prompt and effective measures for the mainte-
nance of pea d which possesses the corresponding powers to do so. Such an interpretation of Art. 24(1)
is definitely cO@iliatible with the term ‘primary responsibility’, because the word ‘primary’ may not only refer
to priority in ti ut may also indicate a substantive priority, i.e. in this case a main responsibility.2° At the
same time, this ipretation of the term ‘primary responsibility’ does not exclude the possibility that the
GA, while recogn¥gik the primary responsibility of the SC, may become active in the field of the mainte-
nance of peace un e general and specific powers conferred upon it, as the GA did in fact rule when it
adopted the Unitin§ Peace Resolution.

s the organ charg ith the primary responsibility for the maintenance of peace, the SC does not enjoy
puority of any kind o e ICJ.2! Such priority could be conceivable considering the fact that, according to
the will of the authors 3l Charter, the UN was perceived as a predominantly political Organization. The
alleged legalism of the L§le of Nations was clearly to be rejected, and a political instrument for the preser-
vation of peace—though within the bounds of international law??>—was to be created. Its foundation
was to rest on the potentia itical power of the Great Powers,2 which is reflected in the structure of the SC
where the Great Powers en privileged position. Following this concept, the very fact that the primary
responsibility for the mainte e of peace is placed in the SC could be interpreted in such a way as to pre-
clude the ICJ from dealing case of which the SC is already seized. Such priority and exclusiveness
regarding the competence of tl vis-a-vis the ICJ, however, can neither be deduced from the notion of
the primary responsibility of thd or the maintenance of peace, nor find support in any other Charter pro-
visions or any general principles w. Although binding decisions which are of a judicial nature could be
taken in the course of dealing wi pse before the SC as, for instance, the adjudication of a contested ter-

_ titory to one of the disputing part e decision-making procedure of the SC is fundamentally different
from that of the ICJ. The ICJ has to de exclusively on the basis of international law (Art. 38 of the ICJ
Statute), whereas the SC has to decidl arily according to political criteria. Considering this basic differ-
ence between the procedures of the S(QEM the ICJ, no objection of lis pendens or res judicata may be raised

3 against the ICJ acting simultaneously ior to or after the SC) in a case pending before the SC.24 It is in
accordance with this finding, which is d38led from the nature of the procedures before the SC and the ICJ

.Fllasfrom general principles of law, t either the UN Charter nor the ICJ Statute provide for any such
.1~ Ictions on the freedom of the IC] to ad the contrary, the fact that according to Art. 94(2) of the UN
”Charter the SC is called upon to enforce a ent of the ICJ if necessary may be seen as supporting the
piew that the procedures of the two organs e 10 be recognized as being independent of one another.
cle 94(2) does not contain any restriction latsoever with regard to the way in which the judgment of

ot ICJ to be enforced by the SC has come abo ether or not in a case which has already been dealt with
DY the SC, or whether or notitis in accordance previous decisions of the SC.25 Of course, from the point

 Kelsen, p. 283; Goodrich, pp. 20 et seq.

elsen,
):The Sh,
ein,

P. 283; CP/Degni-Segui (2nd edn.), pp. 448 et seq.

orter Oxford English Dictionary, supra, fn. 15, p. 1582.

ggingp,.q;;f et seq.; Escher, R., Friedliche Erledigung von Str8 iten nach dem System der Vereinten Nationen (1985), pp. 10 et seq.
More dt EIPP- 1, 8; Escher, supra, fn. 21, pp. 103 et seq.; God pp- 49 et seq.; Klein, p. 476.

- Klein etail see Del.bn{ck, pp. 77 et seq. with further refs.

g ) PP- 474 ef seq.; in line with Klein, see Escher, supra, fn. 21 06, 109, both with further refs.; also United States Diplomatic

Consular Stafy ;
; r n Tehran, Judgment, ICJ Reports (1980), pp. 3, 19, 23
€In, pp. 489 et seq, P o

Uck
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of view that they have to pay due respect to each other, the SC and the ICJ have to take each other’s decisiong State t
into consideration.2¢ not, ht
The enumeration of the specific powers under Chapters V1, VII, VI, and XII which are granted to the SC by decisi:
Art. 24(2) second sentence for the discharge of its duties?” is not to be taken as a final listing of the powers memt
conferred upon the SC. First of all, the view that the enumeration of the powers of the SC in Art. 24(2) sec- COonSsic
ond sentence is final is not supported by the phrasing of this clause. The granting of ‘specific’ powers logi- SC (ar
cally presupposes that the organ holding such ‘specific powers’ also has ‘general’ powers as well, 24(1)
Furthermore, an examination of the UN Charter shows that the listing of powers in Art. 24(2) second sen- unde)
tence cannot be meant to be a final one because the competences of the SC which are related to the main- - the U
tenance of peace are also described in other Chapters than those named in Art. 24. For example, there is the in
Chapter IV (Art. 12(1), requesting the GA to make a recommendation in a dispute with which the SC is asav
involved), Chapter V (Art. 26, a mandate for the elaboration of a system of arms control), and Chapter XIv speak
(Art. 94(2), concerning the enforcement of judgments of the ICJ). Finally, a restrictive interpretation of Art, the O
24(2) second sentence, in the sense of a final enumeration of the powers of the SC—or reading this provision bers.
as a mere concretization of the powers which are granted exclusively to the SC for the discharge of its pri- State
mary responsibility for the maintenance of peace—is not compatible with the fact that the SC is charged : to be
with such primary responsibility.28 For, if the SC, as the primarily responsible political organ, is to live up to " An
its mandate to take prompt and effective measures for the maintenance of peace, it must be accorded the ! Asse:
widest possible discretion as to the kind of measures to be taken. A restriction of the powers of the SC based - SCa
on Art. 24(2) second sentence, which in the eyes of the authors of the Charter would appear ‘legalistic’, would - SC t
run counter to the purpose of the UN Charter. Article 24(1) therefore serves as the basis for comprehensive . Cha
powers for the SC which goes beyond the enumeration in para. 2, and thereby fulfils the function of closing ofth
any gaps in the provision of powers for the SC which might otherwise exist, considering the wide range of O
tasks to be undertaken by the SC.2? However, given the fact that the range of powers of the SCis open in prin- -; may
ciple, the discretion of the SC in taking action is not completely unlimited. In discharging its functions, the Furt
SC also has to stay within the liberally drawn limits set by the delimitation of the functions and purposes pro- is s
vided for in the UN Charter. As the Charter states, the SC ‘in discharging these duties shall act in accordance orit
with the Purposes and Principles of the United Nations’, i.e. it may not act arbitrarily. In summing up we have rela
to recognize that Art. 24(2) second sentence turns out to be legally rather meaningless—as has been cor- not
rectly observed by Kelsen3°—since the conclusion that an organ may act only within the limits of the pow. org
int

ers granted to the Organization for which it functions is self-evident. Additionally, the clause is meaningless‘

because the enumeration of the powers granted to the SC for the discharge of its functions is incomplete as the
well as legally superfluous because of its merely declaratory nature. ;‘;lc
{

The legal purpose and meaning of the provision of Art. 24(1), according to which the SC, in discharging i S
functions for the maintenance of peace, acts on behalf of the member States, is similarly problematic. This;
provision has been interpreted as meaning that the competence of the SC in the realm of the maintenanc
of peace rests on a delegation of powers by the members.3! In conferring power on the SC, each memb

26 More extensively Klein, pp. 481 et seq. with further refs. C
27 The term ‘duties’ is an unfortunate choice; the subject of the provisions is the functions and powers granted to the SC by the

since by its very nature, the Charter is an order of competences. This is correctly indicated by Kelsen, p. 154, even if one does not agree

his view that the consequence accepted here ultimately results from the lack of power to sanction the ‘duties’ set out by Art 24. prcas
28 Kelsen, p. 284, with the proviso, however, that the powers beyond Art. 24 could only be such as are granted by the Charter. A

view is taken by Dahm, p. 210; GHS, pp. 204 et seq. See on this problem also CP/Segni-Degui (2nd edn.), pp. 458 et seq. i-Segul (*«
29 Jiménez de Aréchaga, E., 'United Nations Security Council’, EPIL IV, pp. 1168 et seq.; Dahm, p. 210; GHS, p. 204; CP/ Dggm- €| issie“ r

edn.), p. 459; Dicke, D./Rengeling, H-W,, Die Sicherung des Weltfriedens durch die Vereinten Nationen—Ein Uberblick iiber die Beﬁlgt?m “"

wichtigsten Organe (1975), expressly quoting from Dahm, pp. 60 et seq., with further refs.; these authors emphasize at the Same.ﬁc o

this broader interpretation is not without limits; dissenting with reference to the broad interpretation, Kelsen, p. 284; ¢1I

CP/Degni-Segui (2nd edn.), pp. 458 et seq.

30 Kelsen, pp. 230 et seq.; Dahm, p. 210.

31 CP/Degni-Segui (2nd edn.), pp. 450 et seq.
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State has surrendered a part of its sovereignty to that organ.?? A more detailed analysis of this provision does
not, however, support such an interpretation. It is true that in conferring upon the Organization a binding
decision-making power and the right to take enforcement measures for the maintenance of peace, the
members of the UN have agreed to a restriction of their sovereignty. This becomes particularly clear if one
considers that such binding decisions could affect those member States which are neither members of the
SC (and therefore did not participate in the decision) nor agreed to it. In spite of this, an interpretation of Art.
24(1) which is based on the premise of a delegation by the member States of the powers granted to the SC
under this provision cannot be upheld. The SC is an organ of the UN and therefore derives its powers from
the UN Charter itself. As an organ of the UN, the SC acts on behalf of the Organization and not on behalf of
the individual member States. Accordingly, its actions and decisions are attributed to the UN Organization
as a whole and not to individual members such as, for instance, the members of the SC.33 If one were to
speak of a delegation of sovereign rights by the member States, then it would only refer to the founding of
the Organization, i.e. the conclusion of the founding treaty and its acceptance and ratification by the mem-
bers.34 Therefore, following Kelsen, the majority of writers deem Art. 24(1), according to which the member
States ‘agree that in carrying out its duties under this responsibility, the Security Council acts on their behalf’,
to be legally erroneous and superfluous.

Article 24(3) obliges the SC to ‘submit annual and, when necessary, special reports to the General
Assembly’. This duty of the SC to report to the GA has been used to argue that the relationship between the
$C and the GA is one of subordination of the former to the Jatter.?s Such an interpretation of the duty of the
SC to report to the GA is supported by the drafting history of Art. 24(3), which was introduced into the
Charter in response to the wishes of the medium and small States, with a view to strengthening the position
of the GA vis-a-vis the SC.38

One may consider that, going beyond
may, unlike the SC, concern itself with all matters
Furthermore, the GA also has the right to decide on th

is superior to the SC, or that the duty of the SC to reportto
ority.3” Although the idea of conceiving the GA as superior to the SC ultimately rests on the analogy with the

relationship between the parliament and the executive in parliamentary democracies, this analogy does
not hold in the case of the UN because the small executive organ, the SC, is not responsible to the Plenary
organ; such a relationship is an intrinsic element of the parliamentary system. Likewise, the Plenary organ
in the UN system, the GA, does not possess any right to sanction decisions or acts of the executive organ, i.e.
the SC. The GA has not been granted the power to hold the SC responsible for failing to present a report
according to Art. 24(3) or presenting a deficient report, or even for any actions by the SC listed in a report.
The SC is not subordinate to the GA either with regard to the duty to report or in the sense that its ability to
function could be impaired by the GA if the latter did not fulfil its task of electing a non-permanent member
to the SC in time.3 Even if one were to attribute some kind of politically guiding function to the GA, as some
authors do, this result would not support the view that the SC is in law (inter alia under Art. 24(3)) subordi-
nate to the GA.

Art. 24(3), the GA has an all-embracing competence in so far as it
falling within the general competence of the UN.
e UN budget. Yet it cannot be maintained that the GA
the GA is merely a concretization of such superi-

gg gzl/s Degni-Segui (2nd edn.), p. 450 with reference 1o Virally, M., L'Organisation mondiale (1972).
34 KEIS:E' P. 280; Dahm, p. 7 and fn. 5; Dicke/Rengeling, supra, fn. 29, p. 57.
35 See Da’hpp. 281 et seq.; Dicke/Rengeling, supm,.fn. 29, pp. 54, 57. ,
dGA domy p. 186, who doe.s accept ‘a certain hierarchy of the organs,
cp/ Cassnm exist in a relation of superiority of one over the other or su
ahm, parlla(;’_nd edn.), p. 468 with further refs.
38 Fora discussion of this problem see Seidl-Hohenveldern, 1./Loi

Suprangs;
Pranationalen Gemeinschaften (7th edn., 2000), MN 0917. o
Pp. 677, 683, who warns, however, that the ultimate test of this view has not been undertaken, because at the beginning of 1980

ceeded to take a vote after the 15th seat on the SC (after 155 ballots) was finally filled by the GA.

but reaches the same conclusion as is drawn here, i.e. that the

36 bordination to one another (p. 187).

bl, G., Das Recht der Internationalen Organisationen einschliefilich der

ELBRUCk
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C. Practice whethel
dance w
The small number of cases in which Art. 24 has been invoked as the direct basis for action by the SC, or in : Art. 24(]
which it has been discussed in connection with actions taken by the SC,%° stand in clear contrast to the fun- under A
damental importance of this provision. It regulates the status and competences of the SC in the organiza- SC cons
tional structure of the UN. There are, however, a large number of resolutions, draft resolutions, and other the peac
documents where paras. 1 and 2 of Art. 24 have been referred to as the basis of action, although without any perman
detailed discussions of these references to Art. 24 paras. 1 and 2.4! Recently, however, in the course of the §C The q
action on the violent conflicts in the former Yugoslavia, the SC has repeatedly referred to its primary respon- ular clat
sibility for the maintenance of international peace and security in the introductory considerations of no less assume
than seven resolutions adopted under Chapter VII of the Charter.*? of Triest
The relationship between the GA and the SC, and especially the meaning of the term ‘primary responsi- powers
bility’ of the SC in the field of peace-keeping, was discussed extensively for the first time when the Uniting latter or
for Peace Resolution*3 was adopted. However, this discussion did not take place in the SC under the terms decisior
of Art. 24, but in the GA with reference to Arts. 10, 11, 12, and 24. In accordance with an interpretation of Art, Simile
24 which only partially establishes an exclusive competence for the SC (see supra, MN 8), it was widely held answere
that a subsidiary or secondary competence of the GA to deal with questions of peace-keeping was well a questi
founded in law.#4 Conversely, the GA emphasized the primary responsibility of the SC under Art. 24 when human!
the political activities in the field of the maintenance of peace were shifting back to the SC, and the GA This que
expressly demanded the discharge of the respective duties by the SC.#% the Sout
The question of the scope of the powers of the SC under Art. 24(1) and (2) or, in other words, the question could be
as to the meaning of the reference in Art. 24(2) second sentence to the special powers of the SC under to the pe
Chapters VI, VII, V111, and XII, was the subject of debate several times in the early years after the founding of that wei
the UN. But it has been raised recently in the context of the establishment of the International Tribunal for increasi:
the Prosecution of Persons Responsible for Serious Violations of International Humanitarian Law to the p
Committed in the Territory of the Former Yugoslavia and a similar Tribunal for Rwanda.® taken in
The problem was discussed quite extensively in connection with the debate over the case of the Soviet sary pov
troops in north Iranian territory (1946), the Spanish question (1946), the Statute of Trieste (1947), and the 24(2) seq
Palestine case (1947-8), which has been taken up by the SC several times.#? It was then asked whether the SC Opinion
possessed further powers on the basis of Art. 24(1) in addition to those enumerated in Art. 24(2) second sen- In the
tence. The core point of the discussion in the Iranian case was whether the SC could keep a dispute on its mer Yug
OnArt. 2

agenda even after the parties to the dispute had mutually agreed to withdraw their motion to have the dis-
pute dealt with by the SC.4¢ The majority of the SC members correctly held that on the basis of its primary
responsibility for the maintenance of peace, the SC had the right to retain a dispute on its agenda even.g
though the parties to a dispute had withdrawn the case. Otherwise, it would be left to the disputing partie

establist
- establisl

40 See the summary reports in UN Doc. ST/PSCA/1 (1946-51), supra, fn. 16, p. 478; ST/PSCA/1/Add. 1 (1952-5), p. 159; ST/PSCA/L/
2 {1956-8), p. 184; ST/PSCA/1/Add. 3 (1959-63), pp. 303 et seq.; ST/PSCA/1/Add. 4 (1964-5), p. 207; ST/PSCA/1/Add. 5 (1966-8), p-
ST/PSCA/1/Add. 6 (1969-71), p. 226; ST/PSCA/1/Add. 7 (1972-4)}, p. 236; ST/PSCA/1/Add. 8 (1975-80), p. 419. -

41 An example of this is the list of the questions, disputes, and situations dealt with under Art. 24, in RP 4 1, pp. 276 et seq. (Annex]a
). 3
42 See SC Res. 713 (1991), Sept. 25, 1991; 721, Nov. 27, 1991; 724, Dec. 15, 1991; 727, Jan. 8, 1992; 743, Feb. 21, 1992; 752, May 15, 199¢8
757, May 30, 1992; 762, June 30, 1992. . MN 2 y

43 As to the relevance and the analysis of the Uniting for Peace Resolution see, in particular, Hailbronner/Klein on Art. 10 MV 50 Ibid,
Art. 11 MN 31-3; and Art. 12 MN 12-16. ia.

44 Like so many others Dahm, pp. 196, 400; Kelsen, pp. 953 et seq.; GHS, pp. 122 et seq. (each one
(with no convincing argumentation) CP/Degni-Segui (2nd edn.), pp. 455 et seq.; the ICJ] has assented to the practice
Expenses of the United Nations, Advisory Opinion, IC] Reports (1962), pp. 151, 164; but see the critical comment on thisb
et seq.

45 See RP1I, pp. 26 et seq. (Annex 1 and II). )

46 See S. Res. 827 (1993), May 25, 1993, text in ILM 32 (1993), pp. 1203 et seq. and SC Res. 955, Nov. 8, 1994, textin
et seq.

47 For the details of the development in the SC, see RPSC (1946-51), p. 479.

48 Ibid., pp. 479-81.

B

i jve further refs.); disse 51 Ibid.
with extenswztice o the CA in Certh 52 id,
y Prandler, pp. §3 Ibiq,

JLM 33 (1994), P
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whether or not the SC could follow up on a case brought to its attention until it had been settled in accor-
dance with the Charter Principles. This would not be in line with the role of the SC as it is envisaged under
Art. 24(1). In the case of the Spanish question, however, the decision on the scope of the powers of the SC
under Art. 24(1), beyond those under Art. 24(2) second sentence, was left open.#¢ While the majority of the
SC considered it legal to deal with a case under Art. 24(1) even though no prior determination of a threat to
the peace had been made, a decision on the measures to be taken by the SC failed because of the veto ofa
permanent member of the SC.

The question of the scope of the powers of the SC under Art. 24 paras. 1 and 2 was discussed with partic-
ular clarity in the Trieste case.° While some members of the SC were of the opinion that the SC could n.ot
assume the tasks accorded to it by the Trieste Statute, i.e. guaranteeing the territorial integrity and security
of Trieste, because the Charter did not offer the necessary basis, others objected that such comprehensive
powers were to be inferred from the primary responsibility of the SC for the maintenance of peace. This
latter opinion was also shared by the SG of the United Nations.5! After a prolonged debate the SC took a
decision in line with this view.52

Similar questions were also raised in dealing with the Palestinian case during the years 1948-51. They were
answered by the majority in the sense that a wide scope of the powers of the SC was accepted.>® In later years,
a question that gained importance in the practice of the SC was whether the SC could concern itself with
human rights violations, a problem which was already touched upon in the debate on the Spanish question.
This question was discussed in the case of Angola and with regard to the situation in Southern Africa, namely
the South African Apartheid regime.5* In the course of these discussions, the decisions on whether the SC
could become active in cases of human rights violations without first determining the existence of a threat
to the peace in the sense of Chapter VII of the Charter, and specifically on whether it could exercise powgrs
that went beyond those enumerated in Art. 24(2) second sentence, were again left open because with
increasingly strong arguments the SC has qualified gross violations of human rights as constituting a threat
to the peace under the Charter.5s In the course of these discussions, it also became clear that the position
taken in the Spanish and the Trieste cases, according to which the SC was considered to possess the neces-
sary powers under Art. 24(1) to fulfil its tasks in the maintenance of peace beyond the enumeration in Art.
24(2) second sentence, was still accepted. This position of the SC was corroborated by the Namibia Advisory
Opinion of the 1C].5¢

In the course of the discussions of the legal basis for establishing the International Tribunals for the for-
mer Yugoslavia and Rwanda, the question was raised as to whether the decisions by the SC could be based
on Art. 24 directly, in conjunction with Art. 29, or solely on Art. 29 which provides for the SC's competence to
establish subsidiary organs. The SC, however, decided to act under Chapter VII, thereby declaring that the
establishment of the Tribunals was a measure to enforce and maintain international peace and security.
Presently, the SC's view seems to meet with rather widespread approval as it is in accordance with the broad

) ~onstruction by the SC of the terms of Art. 39, although other views are still to be found in the literature.%”

The statement contained in Art. 24(1) that, in discharging its responsibility for the maintenance of peace,
e SC acts ‘on behalf’ of the member States has not so far been the object of any extensive discussion ofa
ecision. The problem has only occasionally been touched upon in various SC discussions in which the

&

49 Ibl:d.. Pp. 481 et seq.
i (ll g;d., pp. 482-4.
Ib:g: I[)J ;132 (excerpts of the opinion of the SG).
om of o, PP 484-8; UN Doc. ST/PSCA/Add. 1 (1952-5), pp. 159 et seq. (Egyptian objection to the stance taken by the SC conc

54 Uﬁagsage through the Suez Canal).

5 See o o ESCA/AAd. 1 (1959-63), pp. 304 ef seq; RP 511, p. 12. ions:
olicies am'iglgr _Res. 418, Nov. 4, 1977; with regard to the preceding practice see also Delbriick, J., ‘Apartheid, in United Nations: s
T actice (Wolfrum, R. ed., 1995), pp. 27-38; id., Apartheid’ EPIL], pp. 192-6.

. See o ia, IC] Reports (1971), p. 16.
: Mmmentaries of Paulus on Art. 29 and Frowein/Krisch on Art. 39.
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opinion prevailed that the members of the SC do not act for their governments but via the SC as an organ of IIL.
the UN acting on behalf of the Organization as a whole. That opinion is endorsed here. The SC, therefore,
does not act as the agent of the individual member States.>® € Pr?'
Practice under Art. 24(3) corroborates the position taken here that the duty of the SC to report to the GA '
has no bearing upon the overall organizational structure of the UN in the sense that subordination of the SC IL
to the authority of the GA could not be inferred from it. Practice shows that the GA has taken only formal cog-
nizance of the reports submitted to it by the SC. So far, no debate on the substance of the reportshasever ‘@ . ...
taken place.>® All ‘special’ reports which have been submitted have been concerned with questions of SELECT BIBL
the admission of new members on which the SC had previously decided. Therefore, the treatment of these See the
special reports by the GA is irrelevant to the interpretation of Art. 24(3). Bailey, .
—TF
Keweni
D. The Question of the Legitimacy of Security Council Actions Sche
The broad construction by the SC of its powers under Art. 24 and Chapter VII has given new strength to the Kr?\if(;g
discussion of the legitimacy of the SC's actions in the sense that its composition is no longer representative Lorinse
of the overall membership of the United Nations Organization. This discussion is reminiscent of the early Rijsgen
debates over the composition and the powers of the SC that centred around the question of whether broad Vollz
powers could be conferred on a small executive organ that could subject sovereign States to binding deci-
sions. The early dispute over this issue has become exacerbated today because the SC’'s composition has A. Histor
largely remained the same,®° i.e. great power dominated with an underrepresentation of Third World coun- )
tries, while the early—and still abstract—fear of smaller countries of SC intervention into their internal In the earli
affairs has become a stark reality in, for instance, cases of gross violations of human rights deemed to con--. world orga
stitute a threat to international peace and security. There can be no doubt that reform measures to alla st'1are'd beli
these concerns, particularly of Third World countries, has become an urgent necessity because the alterna anfhng up
tive, i.e. the reversion to a very restrictive construction of the SC’s competences, is hardly acceptable in view zation a b
of the increasing number of instances of grave violations of human rights, including genocidal acts, on the m‘?m?elf S}:
one hand, and an increased sensitivity of world public opinion with regard to such atrocities, on the other g;gcélf);a
hand. i~ which wou
58 See the discussion in the SC, 662nd session of Mar. 23, 1954, UN Doc. ST/PSCA/Add. 1 (1952-5), pp. 159 et seq. aveto right
59 See, e.g, RP51I, p. 15. to be accor

60 See Fassbender, pp. 197 et seq.

ARTICLE 25
The Members of the United Nations agree to accept and carry out the decisions of the Security Co
in accordance with the present Charter.

UN MATERIALS
See the list for Art. 24.
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