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L. INTRODUCTION

1. On 30 April 2008, the Accused Gbao filed a “Request for Leave to Call Additional
Witnesses and for Order for Protective Measures, with Annex A” (“Leave
Application™).! The Leave Application should be dismissed.

IL. THE APPLICABLE LAW
Rule 73 ter states that:

(E) After the commencement of the defence case, the defence may, if
it considers it to be in the interests of justice, move the Trial
Chamber for leave to reinstate the list of witnesses or to vary its
decision as to which witnesses are to be called.
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3. This Trial Chamber in its “Scheduling Order Concerning the Preparation and the

Commencement of the Defence Case,” made the following order:

1. That each of Defence Team files the following materials, no later

than Friday, the 16™ of February 2007 at 4 p.m.
(a) A “core” and “back-up” witness list of all the witnesses that each

Defence Team intends to call ....

Should the Defence seek to add any witnesses or to modify this list after
16" February 2007 it may be permitted to do so only upon good cause
being shown.

4. The “good cause” standard was considered in four Prosecution applications to add

witnesses to the Prosecution witness list in this trial.* * Rule 73 bis (E), which

" Prosecutor v. Sesay et al, SCSL-04-15-T-1107, “Gbao — Request for Leave to Call Four Additional
Witnesses and for Order for Protective Measures,” 30 April 2008.

* Prosecutor v. Sesay et al, SCSL-04-15-T-659, “Scheduling Order Concerning the Preparation and the
Commencement of the Defence Case,” 30 October 2006, pp. 1-2. The Trial Chamber later adjourned the
filing date of Defence witness lists to 5 March 2007.

' Prosecutor v. Sesay et al, SCSL-04-15-T-221, “Decision on Prosecution Request for Leave to Call
Additional Witnesses,” 29 July 2004 (“First Prosecution Leave Decision”), Prosecutor v. Sesay et al,
SCSL-04-15-T-320, “Decision on Prosecution Request for Leave to Call Additional Witnesses and
Disclose Additional Witness Statements,” 11 February 2005 (“Second Prosecution Leave Decision”),
Prosecutor v Sesay et al, SCSL-04-15-T-534, “Decision on Prosecution Request for Leave to Call An
Additional Witness and Notice to Admit Witness” Solemn Declaration Pursuant to Rules 73 bis(E) and 92
his.” 5 April 2006 (“Third Prosecution Leave Decision”), and Prosecutor v. Sesay et al, SCSL-04-15-T-
579, “Written Reasons for the Decision on Prosecution Request for Leave to Call Additional Witness TF1-
371 and for Order for Protective Measures,” 15 June 2006 (“Fourth Prosecution Leave Decision”).

" The Third Prosecution Leave Decision was different from the others, there the Prosecution sought to add
a witniess so that his solemn declaration could be admitted under Rule 92bis, and during a Status
Conference the First Accused indicated that he did not oppose the motion and none of the Accused filed
responses to the motion.

Prosecutor v Sesay et al, Case No. SCSL-04-15T 2
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governs Prosecution applications is in all material respects the same as Rule 73 rer
(E).
5. In its prior decisions this Trial Chamber has cited the following proposition from

the Nahimana case:

In assessing the “interests of justice” and “good cause” Chambers have taken
into account such considerations as the materiality of the testimony, the
complexity of the case, prejudice to the Defence, including elements of
surprise, on-going investigations, replacements and corroboration of evidence.
The Prosecution’s duty under the Statute to present the best available evidence
to prove its case has to be balanced against the right of the Accused to have
adequate time and facilities to prepare his Defence and his right to be tried
without undue delay.’

6. The test developed by this Trial Chamber for showing “good cause” was stated in

the Fourth Prosecution Leave Application decision:

9. As regards the requirement of good cause being shown, the operative
principle is that the Prosecution must advance credible reasons for failing to
fulfill, within the time limits imposed by Rule 66(A)(ii), the obligation of
disclosing to the Defence the existence of these witnesses and, in particular,
must satisfy the Chamber that it has met these stipulated criteria:

i) That the circumstances surrounding these reasons as advanced by the
Prosecution are directly related, and are material to the facts in issue;

ii) That the facts to be provided by these witnesses in their statements and
eventually in their testimony, are relevant to determining the issues at
stake and would contribute to serving and fostering the overall interest of
the law and justice;

iii) That granting leave to call new witnesses and the disclosure of new
statements, will not unfairly prejudice the right of the accused to a fair and
expeditious trial as guaranteed by Article 17(4)(a) and 17(4)(b) of the
Statute as well as by the provisions of Rules 26bis of the Rules;

iv) That the evidence the Prosecution is now seeking to call, could not
have been discovered or made available at a point earlier in time
notwithstanding_the exercise of due diligence on their part.’ [underlining
added]

7. The evidence referred to in the Leave Application of the proposed witnesses
(“Proposed Witnesses™) could have been made available earlier, therefore, the

Leave Application should be dismissed.

S prosecutor v. Nahimana et al, Case No. ICTR-99-52-1, “Decision on the Prosecutor’s Oral Motion for
Leave to Amend the List of Selected Witnesses, “ 26 June 2001, para. 20.
® Fourth Prosecution Leave Decision, para. 9.

Prosecutor v. Sesay et al, Case No. SCSL-04-15T 3
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ARGUMENT
Propcsed Witnesses DAG-047 and DAG-063 had been on the Third Accused’s
witness list, but were removed from the list on or about 26 October 2007, the date
of filing of the “Gbao — Filing of Updated and Reduced Witness List.”” A delay of
over 6 months has lapsed between dropping the witnesses and the Leave
Application and no explanation has been offered for this delay. For these 6 months
the Prosecution has not carried out any steps to investigate these witnesses and as a
consequence has suffered prejudice. A party is entitled to apply to add witnesses
but it bears the burden of demonstrating that the evidence could not have been

discovered or made available at a point earlier in time notwithstanding the exercise of due

diligence on their part. The evidence could have been made available much earlier

and the failure to do so means that the Third Accused should not now be permitted
to add these two witnesses to the Third Accused’s witness list.

The name of Proposed Witness DAG-112 was used in the public filing® and the
filing advises that no protective measures are requested for DAG-1 12.°
Nonetheless, a pseudonym was also used in the Leave Application and a
pseudonym is itself a protective measure. Out of an abundance of caution and to
give the Third Accused the opportunity to clarify whether they expect a pseudonym
to be used for this witness throughout the proceedings the Prosecution will refer to
him by the pseudonym.

The Leave Application advises that on 10 January 2008, the First and Third
Accused announced their decision to share an expert witness.'® Presumably, the
agreement was reached some time earlier, although that is not addressed in the
Leave Application. The question remains of whether this evidence could have been

discovered or made available at a point earlier in time.

. This 2xpert witness, or such other expert witness the Third Accused deemed appropriate,

could have been retained earlier and the expert report disclosed. To date no report has been

" Prosecutor v. Sesay et al, SCSL-04-15-T-854, “Gbao — Filing of Updated and Reduced Witness List,” 26
Cctober 2007. These two witnesses are not included in this list, although they were included in the list of
16 April 2007, see Prosecutor v. Sesay et al, SCSL-04-15-T-753, “Gbao — Filing of Revised Witness List

and Revised Indictment Chart in Accordance with the Court Order of 28 March 2007,” 16 April 2007.
¥ Leave Application, p. 15.

’ Leave Application, para. 25.

'“ Leave Application, para. 14.

Prosecutor v. Sesay et al, Case No. SCSL-04-15T
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disclosed and no indication has been given of when it will be disclosed. The Prosecution
closed its case over 21 months ago. The Third Accused’s delay in deciding whether to
retain an expert and in having the report disclosed expeditiously has caused prejudice to the
Prosecution by denying Prosecution the opportunity to review the background and
qualifications of the expert, the material relied on to form his opinion, and the probative
value and relevance of his opinion. Therefore, the application to add DAG-112 to the Third

Accused’s witness list should be denied.

. The Leave Application advises that Proposed Witness DAG-113 was on the witness list of

the First Accused. The pseudonym given to this Proposed Witness by the First Accused is
not stated in the Leave Application and it is unknown to the Prosecution. Since the close of
the Prosecution case the Accused have been advised of their prerogative to designate
witnesses as common witnesses. Any witness of such importance to a defence case that the
defence would want to call that person as a witness should have been designated a common
witness. No explanation is given as to why DAG-113 was not designated a common
witness. [t must have been known to the Gbao Defence from at least as early as the time
the First Accused’s witness list was filed on 5 March 2007, of the existence of this witness,
and that the Third Accused wished him to give evidence on behalf of the Third Accused.
Choosing to not add this witness to the Gbao witness list or to name him as a common
witness may have been a tactical decision so that the Third Accused would be permitted to
cross-examine the witness and thereby suggest answers to the witness, as is permitted in
cross-examination. In such factual circumstances the test for adding witnesses has not been
met. The existence of this witness has been known to the Third Accused for over one year
and his intention to call this evidence could have been made known months ago. Without
knowing the pseudonym given to this witness by the First Accused, the Prosecution cannot
say if it has taken any steps to prepare for questioning this witness. Certainly no
preparation has taken place with respect to questioning him or her as a witness for the Third
Accused and the Prosecution is prejudiced by this late decision to apply to add DAG-113 to
the Third Accused’s witness list.

In Krstic, the ICTY Appeals Chamber, held that

... before additional evidence will be admitted pursuant to Rule 115,
the defence is obliged to demonstrate not only that the evidence was not
available at trial but also that the evidence could not have been
discovered through the exercise of due diligence, which means that the
defence must show (inter alia) that it made use of —

Prosecutor v Sesay et al, Case No. SCSL-04-15T 5
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[...] all mechanisms of protection and compulsion available under the Statute
and the Rules of the International Tribunal to bring evidence on behalf of an
accused before the Trial Chamber,

and that it had brought any difficulties in relation to obtaining evidence
on behalf of the accused, including those arising from intimidation or
inability to locate witnesses, to the attention of the Trial Chamber. This
obligation of due diligence is therefore directly relevant to the
procedures of the Tribunal (in particular, Rule 54) both before and
during trial, as well as on appeal.'!
14. None of the Proposed Witnesses should be added to the Gbao witness list.
IV. PROTECTIVE MEASURES
15. In the event the Trial Chamber grants the Leave Application the Prosecution does
not oppose the granting of protecting measures referred to at paragraph 23 of the
Leave Application for Proposed Witnesses DAG-043, DAG-067 and DAG-113.
Paragraph 25 of the Leave Application advises that a protective measures order is
not sought for DAG-112.
V. CONCLUSION

16. For the above reasons the Leave Application should be dismissed.

Dlone in Freetown, 8 May 2008

For the Prosecution,

/l?/'(‘ /—/M

Pete Harrison

" prosecutor v. Krstic, Case No. IT-98-33-A, “Decision on Application for Subpoenas,” 1 July 2003, para.

RS
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B. Statutes and Rules of Procedure and Evidence

Rules 73 bis and 73 ter of the Rules of Procedure and Evidence of the Special Court.
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