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I. INTRODUCTION
1. On 25 February 2009. the Trial Chamber rendered its judgement in this case (the

"Tr-ial Judgement");' All three Accused, Issa Hassan Sesay ("Sesay"), Morris Kallen
("Kallon") and Augustine Gbao ("GbaQ") were convieted. Sesay and Kallen were each
convicted on 16 of the 18 counts in the Indictment, while Gbao was convicted on 14 of
the 18 counts in the Indictment.

2. Pursuant to Rule lOO(A) of the Rules of Procedure and Evidence (t'Rules"), the
Prosecution now files this Sentencing Brief, setting out relevant information that may
assist the Trial Chamber in determining the appropriate sentence.

II. APPLICABLE LAW
3. The Prosecution submits that in determining the appropriate sentences, the Trial

Chamber must take into consideration certain fundamental sentencing principles, the
objectives and purposes of sentencing, and the factors specified in Article 19( I) and (2)
of the Statute, and Rule 101(B) of the Rules.
A. Fundamental Sentencing Principles
4. Trial Chambers are vested with broad discretion in determining an appropriate

sentence due to their obligation to individualise the penalties to fit the circumstances of
the accused and the gravity of the crime.' The individualisation of penalties is considered
to be an "overriding obligation" in sentencing.'

I Prosecutor v. Sesay, Kallen, Gbao, SCSL·04-1 5-T. "JUdgement", Trial Chamber, 2 March 2009 (the
"Trial JUdgement") The Trial Judgement was rendered orally on 25 February 2009 and in writing on 2
March 2009.
2 Prosecutor v, Fofona and Kondewa. SCSL..{)4-14-A, "Judgement", Appeals Chamber, 28 May 2008,
("CDF Appeal Judgement"), para. 466; Prosecutor II. Momir Nikolic, IT-02-60/I-A, "Judgement on
Sentencing Appeal", Appeals Chamber, g March 2006, ("Nikolic-Mom;r Appeal Senteneing
Judgement"), para. 106 ("] ... J sentencing decisions are discretionary and tum on the particular
circumstances of each case."); Prosecutor v. Kamuhanda ICTR-99-54A-A, "JUdgement", Appeals
Chamber, 19 September 2005 ("Kamuhanda Appeal Judgement"), para. 351; Prosecutor }'. Kupreikic el
al., IT-95-16-A, "Appeal JUdgement", Appeals Chamber, 23 October 2001 ("Kuprelkic a at. Appeal
Judgement"), para, 441; Prosecutor v, Kajelijeh, ICTR-98-44A-A, "JUdgement", Appeals Chamber, 23
May 2005, ("Kajelijeli Appeal Judgement"), para. 291; Prosecutor v, Jelisic, IT-95-10-A, "Judgement",
Appeals Chamber, 5 July 2001, ("Jelisic Appeal JUdgement"), para. 101.
] Prosecutor v. Ntakirutimana, ICTR-96-10 and ICTR-96-17-T. "Judgement", Trial Chamber, 21 February
2003, ("Ntdirutimana TriaJ Judgement"). para. 883; also: Prosecutor ~'. Semanza, ICTR-97-20-T,
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5. The Trial Chamber ultimately must impose a sentence thai reflects the totality of the
convicted person's culpable conduct. "The totality principle requires that a sentence must
reflect the inherent gravity of the totality of the criminal conduct of the accused, giving
due consideration to the particular circumstances of the case and to the form and degree
of the participation ofthe accused.t'"

6. Article 19 of the Statute and Rule 101 of the Rules of Procedure and Evidence require
the Trial Chamber to take certain factors into account in sentencing - in particular the
gravity of the crime and aggravating and mitigating circumstances - and permit the Trial
Chamber to take certain other factors into account. These sentencing factors arc
considered in Section C below.
7. Further, there is a bar on "double-counting", which means that "no factor taken into
account as an aspect of the gravity of the crime may be additionally taken into account as
a separate aggravating circumstance.t" However, there is no double counting merely
because the Trial Chamber considers "the impact of the crimes on the victim in one
section and the vulnerability of the victims in the other section".6 The rule against double
counting applies equally to mitigating circumstances.i

---------"Judgement and Sentence", Trial Chamber, IS May 2003, ("Semflnza Trial Judgement"), para. 560;
Prosecutor 11. AKOliesu, ICTR-96-1-A, "Judgement", Appeals Chamber, I June 2001, ("Akayesu Appeal
Judgement"), para. 4 J 6.
4 CDF Appeal Judgement, para. 546 (emphasis added).
5 Prosecutor 11. Brima, Komara, Kanv. SCSL-04-16-A-675. "Judgement", Appeal Chamber, 22 February
2008, ("AFRe Appeal Judgement"), paras 213, 317: "As the Trial Chamber notes in the Sentencing
Judgement, 'where a factor has already been taken into account in determining the gravity of the offence, it
cannot be considered additionally as an aggravating factor .... ' This prohibition is well established in the
case law of the international eriminal tribunals." (AFRC Appeal Judgement, para. 317, citing Prosecutor v.
Deronjic, IT-02-61, "Sentencing Judgement", Trial Chamber, 30 Mareh 2004, ("Demnjic sentenemg
Judgement") paras 106-107; Nikolic-Momir Appeal Sentencing Judgement, para. 61; Prosecutor v. Stakic,
IT-97-24-A, "Judgement", Appeals Chamber, 22 March 2006, ("Stakic Appeal JUdgement"), para. 411;
Prosecutor v. Krajisnik and Plavsrc, IT-00-39·T, "Judgement," Trial Chamber, 27 September 2006,
("Krajifnik Trial Judgenseut"), para. 1\40; Prosecutor 1-'. Bralo, IT-9S-17-S, "Sentencing Judgement",
Trial Chamber, 7 December 2005, ("Brala Sentencing JUdgement"), para. 27); The factors taken into
aecount in assessing the gravity of the offenee, could not, in addition, be taken into aceounr as aggravating
circumstances (Prosecutor v. Fofona. Kondewa, SCSL-04-14-T·785, "Sentencing Judgement", Trial
Chamber, 9 October 2007, CCDF Sentencing Juogemeur"), para. 35 and Prosecutor v Bruna, Komara,
Kanu, SCSL-04-16-A-47S, "Sentencing JUdgement", Trial Chamber, 22 February 2008, ("AFRC
Sentencing Judgement"), para. 23); The Trial Chamber also took the view that factors which it considered
and accepted to lessen the gravity of the offence could not be taken into account <IS mitigating
circumstances (CDF Sentencing Judgement, para. 35).
6 ,4FRC Appeal Judgement, para. 318 citing Nikolic-Momir Appeal Sentencing Judgement, para. 66 in
which the Appeals Chamber said: "In its finding on the gravity of the offence, the Trial Chamber
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8. Under Article 19(1) of the Statute, the only sentence that the Trial Chamber can
impose is "imprisonment for a specified number of years". The Statute thus excludes
other forms of punishment such as the death sentence or a fine 8 as well as a sentence of
imprisonment fur an unspecified or indeterminate number of years, such as imprisonment
for the remainder of the convicted person's life,
B. Sentencing Objectives
9. Considerations of the purposes of sentencing are relevant in determining in a general
way the levels of sentences that are appropriate for particular types of crimes. In
determining sentences, the Special Court Trial Chambers have taken into account aU the
factors likely to contribute to the achievement ofthe relevant sentencing objectives."

10. The Appeals Chamber has stated that "[tjhe following have been recognized by the
lelY as legitimate sentencing purposes: (i) individual and general deterrence concerning
the accused and, in particular, commanders in similar situations in the future;
(it) individual and general affirmative prevention aimed at influencing the legal

awareness of the accused, the victims, their relatives, the witnesses, and the general
public in order to reassure them that the legal system is being implemented and enforced;
(iii) retribution; (iv) public reprobation and stigmatisation by the international
community; and (v) rehabilitation, The primary objectives must be retriburinn and

dererrence.t'"

considered the impact of the crimes on the people who survived the horrific events at Srebremca. In
contrast it considered the position of vulnerability and the helplessness of the victims as an aggravating
ctrcurnsranee. The Appeals Chamber theeefbr-e finds that the Trial Chamber did not take into aecount the
same consideration twice."
1 Prosecutor v. Limaj et ol., IT-03-66-A, "Judgement", Appeals Chamber, 27 September 2007, ("Li"'(Jj
Appeal Judgement"), paras. 143-144: A factor taken into account as an aspect of gravity of the crime may
nor additionally be taken into account as a separate mitigating circumstance.
sProsecutor \I, Kambanda, lCTR-97-23-S, -Judgemeru and Sentence", Trial Chamber, 4 September 1998,
("Kambanda .Iudgernenr and Sentence"), para. JO (referring to the equivalent Article of the ICTR
Statute); Prosecutor v. Rvtoganda, lCTR·96·3-T, "Trial Judgement and Sentence", Trial Chamber, 6
December] 999, ("Rutaganda. Trial Judgement"), para. 448.
9 CDF Sentencing Judgement, para. 29 (and generally paras 26-28); AFRC Sentencing Judgement, para. IS
(and generally paras 13-17).
IJ CDF Appeal JUdgement, para. 532 (footnotes omitted and emphasis added).
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11. Retribution is not to be understood as fulfilling a desire for revenge, but rather as duly

expressing the outrage ofthe national and international community at these crimes. II
12. With regard to deterrence, "the deterrent effect aimed at through punishment consists

in discouraging the commission of similar crimes. The main effect sought is to tum the

perpetrator away from future wrongdoing (special deterrence) but it is assumed that
punishment will also have the effect of discouraging others from committing the same

kind of crime that is, for the Tribunal, those described in the Statute (general
deterrencej.v'? Commanders arc included as persons to whom the deterrence purpose is

directed, as "[c ]ommand responsibility recognises the unique role of a superior - and
particularly the duty imposed on a military commander - in promoting and ensuring
compliance with the rules of international humanitarian law.,,13
13. Other purposes of sentencing include the protection of society," Bod reconciliation
and the restoration of peece.f The Special Court Trial Chambers have recognised

reconciliation and thc restoration of peace as an aim of sentencing and noted that, "[ ... ]in
the particular circumstances of Sierra Leone, a credible system of justice and

accountability for the very serious crimes committcd there would end impunity and
would contribute to the process of national reconciliation and to the restoration and
maintenance oj peace.?"

11 See also Prosecutor v. Alebm'Jki, IT~95-J4/l-A, "JUdgement", Appeals Chamber, 24 March 2000,
CAJekstWski Appeal Juogemenr''), para. 185; Prosecutor v Dragan Nikolic. 1T-94-2, "Sentencing
Judgement", Trial Chamber, 18 December 2003, ("Nikolic-Draga" Sfnlfnclng Judgement"). para. 140.
I; Prosecutor v Miodrag Jouc. IT-0]-42/1·S, "Sentencing Judgement", Trial Chamber, 18 Mareh 2004
("Miodrag Jokie Sentencing Judgement"), para. 33.
IJ Prosecutor v. Vsdoje Blogojevic and Drugan Jakie; IT-02-60- T, "Judgement", Trial Chamber, 17 January
2005, ("Blogojevic lind Jokie Trial Judgemel1t"), p"ra. 822.
14 Prosecutor v. Clemen! Kayishema and Obed Rtamdana, lCTR-95-I-T, "Jucgemenr (Sentence)", Tria)
Chamber, 2 i May] 999 ("Kay;shemo and Ruz;nJarra Trial Judgemenl (sentence)"). paras l-Z. See also
Nrakiruttmana Trial Judgement, paras 882 and 887.
:~ See, for example, Prosecutor v. Taatt, IT-94-1· Tbis-Rl 17, "Sentencing Judgement", Trial Chamber, 11
November ~999, ("Tadic Sentencing Judgeeent"), paras 7-9 (referring to earlier case law of the (ClY
and JCTR); Prosecutor II Ruggtu, ICTR-97-J2-1, "Judgement and Sentence", Trial Chamber, I June 2000,
("Rullg;u Sentencing Judgement"), para. 32.
16 CDr Sentencing Judgement. para. 29 and AFRC Sentencing Judgement. para. 13. both citing the
Preamble of the UN Security Council Resolution 13]5(2000). 14 August 2000, para. 7. In Prosecutor V
Furundiija. IT·95.17il-T, "Judgement", Trial Chamber, 10 December 1998, ("Furundtija Trial

Judgement"), para. 288, the Trial Chamber stated: "(ijl is the mandate and the duty of the hucmenonar
Tribunal, in conrributog to reconciliation, to deter such crimes and combat impunity." (emphasis added);
In Prosecmor v. Jelisic, IT·95-10-T, "JUdgement", Trial Chamber I, 14 December )999, ("Jelesit Trial
Jndgement"), para. 1)3, it was held that "[ojne of the missions of the International Criminal Tribunal is to
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C. Sentencing Factors
1. General
14. Article 19(1) and (2) of the Statute, and Rule 101(B) of the Rules, set out a list of
factors which the Trial Chamber, "shall, as appropriate, have recourse to" in imposing
sentence. These factors are:
i)

the gravity of the offences; 17

ii)

any aggravating circumstances;

iii)

any mitigating circumstances including the accused's substantial cooperation

..

18

with the Prosecutor; 19

iv)

the practice regarding prison sentences in the ICTR;2o

v)

the practice regarding prison sentences in the national courts of Sierra

Leone:"
vi)

the individual circumstances of the convicted person:"

vii)

the extent to which any penalty imposed by a court of any State on the
convicted person for the same act has already been served, as referred to in

Article 9(J) of the Statute."
l 5. These factors are not exhaustive, and it is within the discretion of the Trial Chamber
to consider all relevant matters when determining the sentence to be imposed."
2. Gravity of the Offence
16. In determining an appropriate sentence, the gravity of the crime is the primary

. 25 "I'ttrnus test ,,~6,,··
,,'7 The gravity
. 0 f t he enme
.
eOOSlideranon,
or starting point"."
must be
P

-----------contribute to the restoration of peace in the former Yugoslavia. To do so, it must identify, prosecute and
nllni~h the principal political and military offlclals responsible for the atrocities committed ....' (emphasis
added).
I' Statute, Article 19(2).
I~ Rule I01(B)(i).
19 Rule 101(B)(ii).
10 Statute, Article I <J( I}.
21 Statute, Article 19(1).
U Statute, Article 19(2).
2J Rule 101(B)(iii).
~~ AFRC Sentencing Judgement, para. II. Kambanda Judgement and Sentence, paras 30·31; Prosecutor y,
Senahago. ICTR-98-39-S, "Sentence", Trial Chamber, 5 February 1999, ("Serushago Sentencing
Judgement"), paras 21-23; Rtuaganda Trial Judgement, paras 457-459.
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individually assessed'" and requires a "consideration of the particular circumstances of
the case, as well as the form and degree ofparticipation of the [aJccused in the erime.,,29

Such faetors include the scale and brutality of the offences committed, the role played by
the accused in their commission, the degree of suffering or impact of the crime on the
inunediate victim, as well as its effect on relatives of the victim, and the vulnerability and
number of victims.3° Further, "the 'indiscriminate, disproportionate, terrifying' or
'heinous' means and methods used to commit the crimes arc all relevant in assessing the
gravity of the crimes [... ).,,31
17. Regarding the role of the accused in the cnme, a relevant factor is the mode of
liability under which the accused was convicted, as well as the nature and degree of his

2.' Aieksovski Appeal Judgement, para. 182: Prosecutor ~., Delatte et al. (CeleblCi case}, IT-96-21-A,
"Judgement", Appeals Chamber, 20 february 200 J, ("Celebici Ap peal Judgement"), para. 731 eiting
Prosecutor v. Deialic et al. (Ce/ebiCi case), IT-96·21-T, "Judgement", Trial Chamber, 16 November 1998,
("Celebiti Trial Judgement"), para. 1225 with approval.
26 CefebiCi Appeal Judgement, para. 731; Prosecutor v. Dragan Nikolic, IT-94-2-A, "Judgement on
Scnteneiog Appeal", Appeals Chamber, 4 february 2005, ("Nikolic-Dragan Judgement on Sentenemg
Appear'), para. 18.
17 Aleksovski Appeal Judgement, para. 182.
28 AFRC Sentencing Judgement, para. 19 eiting Prosecutor v. Blaskie, JT-95-14-A, "Judgement", Appeals
Chamber, 29 July 2004, ("BlaJkic Appeal Judgement"), para. 683; Btagojevic and Jakie Trial JUdgement,
gara.832.
9 CDF Sentencing Judgement, para. 33, citing KupreJkie et al Trial Judgement, para. 852, Prosecutor v,
Kordic and Cerkez, IT-95-1412-A, "Judgement", Appeals Chamber, 17 Deeember 2004, ("Kordic and
Cerkez Appeal Judgement"), para. 1061, S/akic Appeal Judgement, para. 380 (emphasis added).
30 For all the elements see: CDF Sentencing Judgement, para. 33; Trial Chamber II considered "[ ... ] the
degree of suffering, impact or consequences of the crime for the immediate victim in terms of physical,
emotional and psychological effects; the effects of the crime on relatives of the immediate victims and/or
the broader targeted group". (AFRC Sentencing Judgement, para. 19); ''[ ... ] consequences of a crime upon
the victim who is directly injured by it" are "always relevant to the sentencing ofthe offender." (Prosecutor
v. Krnojelac, IT-97-25-T, "JUdgement", Trial Chamber, 15 March 2002, ("Knrojelac Trial Judgement"),
para. 512; see also Prosecutor v Kunoroc et al., IT-96-23-T&2Jil, "Judgement", Trial Chamber, 22
February 2001. ("Ku"arac Trial Judgement"), para. 852; The suffering of relatives of the victims has to
be taken into account as well. (Prosecutor v. Kmojetac. IT-97·25-A, "Judgement", Appeals Chamber. J 7
September 2003. ("Knrojelac Appeal Judgement"), para. 260); Trial Chamber II included "vulnerability
of rhe victims" under "Gravity of Offence" but also included "the sexual, violent, and humiliating nature of
the acts and the vulnerability of the victims" under "Aggravating Circumstances." (AFRC Sentencing
Judgement, para, 19 and 21 (emphasis added) International tribunals consider the number of victims as a
relevant factor in determining the sentence and measuring the gravity of offences (Prosecutor v. Krstic, IT
98-33, "Judgement", Trial Chamber, 2 August 200 I, ("Krsfic Trial Judgement"), para, 702; Prosecutor v.
Bfajkie, IT-95-14.T, "Judgement", Trial Chamber, 3 March 2000, ("B/QUit Trial Judgement"), paras.
783-787; Kambanda Judgement and Sentence, paras 57-58; Prosecutor v. Erdemovic, IT-96-22-Tbis,
"Judgement", Trial Chamber, 5 March 1998. ("Erdemovic Sentenemg Judgement"), para. 15; Prosecutor
v. Ndtndabahiti, ICTR-01-71-A, "Judgement", Appeals Chamber, 16 January 2007, ("Ndindabahiti
Appeal Judgement"), para. 135.).
J! Krstic Trial Judgement, para. 703.
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participation in the offence, in particular, whether the accused was held liable as an
indirect or secondary perpetrator. 32
18. The sentence should reflect the relative significance of the role of the accused.v' For
instance, "[tjhe participant who plans a mass destruction of life, and who orders others to
carry out that plan, could well receive a greater sentenee than the many functionaries who
between them carry out the actual killing. ,.34
19. The ICTR Appeals Chamber has accepted the principle that "the most senior
members of a command structure, that is, the leaders and planners of a particular conflict,
should bear heavier criminal responsibility than those lower down the scale, such as the
foot soldiers carrying out the orders. But this principle is always subject to the crucial
proviso that the gravity of the offence is the primary consideration of a Trial Chamber in
imposing sentence; if the offence is serious enough, a Trial Chamber should not be
precluded from imposing a severe penalty upon the accused, just because he is not at a
high level of command.r'P "[Tjhe gravity of the crime may be so great that even
following consideration of any mitigating factors, and despite the fact that the accused

)2 CDP Sentencing Judgemenl, para. 34, citing Prosecutor v, Ntogerura et ot., ICTR-99-46- T, "Judgement
and Sentence", Trial Chamber, 25 February 2004, ("Nlageruro Trial Judgement"), para, 813; Prosecutor
v, Vasilievic, 1T-98-32-A, "Judgement", Appeal Chamber. 25 February 2004, ("Vusiljellh: Appeal
Judgement"), para, 182.
JJ Prosecutor v. Tadic, 1T-94-1-A and IT-94-1·Abis, "Judgement in Sentencing Appeals", Appeals
Chamber, 26 January :!OOO ("Tadic Judgement in Sentencing Appeals"), para. 55; Prosecutor v. Naleiitic
and Mortinovtc. IT·98-34-T, "Judgement", Trial Chamber, 31 March 2003, ("NaletiJic Trial
Judgement"), para. 744. However, in the Cefebic':i Appeal Judgement, para, 732, the Appeals Chamber
stated that " ... the seriousness of a superior's eonduct in failing to prevent or punish crimes must be
measured to some degree by the nature of the crimes to which this failure relates."
J4 Krnoje/ac Trial Judgement, para. 77.
33 Prosecutor v. Musema, lCTR-96-13-A, "Appeal Judgement", Appeals Chamber, 16 November 2001
("Musema Appeal judgement") Appeal Judgement. para. 383. The Appeals Chamber in Prosecutor Y.
Hadiihasanovic and Kubura IT-OL47-A "Judgement", Appeals Chamber. 22 April 2008
("Hudi.illosunollic and Kuburu Appeal Judgement") (para. 321) lately eonfirmed this interpretation: "The
ICTR Appeals Chamber in Musema qualified its statement that sentences should be graduated by noting
that this principle 'is, however, always subject 10 the proviso that the gravity of the offence is the primary
consideration for a Trial Chamber in imposing sentence" (footnote omitted). See also Blaskir': Trial
Judgement, para. 789: " .. when a eornmander fails in his duty to prevent the crime or punish the
perpetrator thereof he should reeeive a heavier sentence than the subordinates who committed the crime
insofar as the fading conveys some tolerance or even approval on the part of the commander towards the
commission of the crime by his subordinates and thus contributes to encouraging the commission of the
crimes."
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was not senior m the so-called overall command structure, a very severe penalty

(5

nevertheless justified.?"
20. Where an accused has been convicted as a participant in a joint criminal enterprise,
the level of contribution as well as the category of joint criminal enterprise under which
responsibility attaches are to be considered in assessing the appropriate seotence.f
Factors influencing gravity inelude the geographical and temporal scope of the crimes
committed through the enterprise, and the total number of victims. 38 In the Krajisntk case,
the Trial Chamber found that the scope of the criminal campaign waged by the joint
crimina! enterprise and the range of crimes for which KrajiSnik was found guilty
increased the relative seriousness of the criminal conduct."
21. The significance of the aecused's individual contribution is measured by the degree of
intent and participation including the extent to which he acted as an architect of the plan
of the joint criminal enterprise or as its leader, and the use of a leadership position to
further the criminal means of the enterprise." In Martie, the ICTY Appeals Chamber
found that abuse of a leadership position may increase the relative seriousness of the
crimes even if the accused did not materially and directly commit the crimes, but
participated as a member of a joint criminal enterprise." Similarly, "[a] person who has
authority over a large group of people has the ability to inflict more damage by means of
this group than he or she would be able 10 inflict alone. Moreover, he or she may serve as
an example for others to act in a similar way and, therefore, his or her criminal behaviour
is likely to entail more serious effects.t'f Acts of encouragement that significantly
contribute to the execution of the enterprise may affect gravity."

)6

J1

CelebiCi Appeal Judgement, para. 847.
Prosecutor \I. Martie, IT-95-11-A, "Judgement", Appeal Judgement, 8 October 1008 ("Martie Appeal

Judgement"), para. 350.
n Babic Sentencing Judgement, paras 50-51.
w Krajunik Trial Judgement, para. 1153.
40 Prosecutor v. Babic, IT-03-71-S, "Sentencing Judgement", Trial Chamber I, 19 June 1004 ("Babic
Sentencing Judgement", para. 59.
41 Martie Appeal Judgement, para. 350.
42 Krajitnik Trial Judgement, para. 1156.
H
P;oseculor v Zigiranyirato, rCTR-01-73-T, "Judgement", Trial Chamber, 18 December 1008
("Zigirunyirazo Trial JUdgement"). para. 451.
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22. Where an accused has been convicted as a superior, trial chambers have considered
both the gravity of the underlying offence committed by the subordinate and the gravity
of the conduct of the accused in failing to prevent Or punish the crimes committed by the
subordinate."
23. Finally, it is submitted that there is no hierarchy of crimes. Despite earlier case law to

the eonirery." and earlier divisions between judges on the issue;" subsequent lCTY and
ICTR case law supports the view that there is no hierarchy of crimes. at least as between

crimes against humanity and war cnmes." Hence, an assessment of the gravity of the
crime is not affected by whether the crime of which the accused is convicted is classified
as a war crime or a crime against humanity.

3. Aggravating Circumstances
24. Aggravating circumstances must be established beyond a reasonable doubt." Only
those circumstances directly related to the commission of the offence charged, and for
44 (.YJF Sentencing judgement, para. 34 and AFRC Sentencing JUdgemem, para. 20. See also Proseciaor ~'.
Strugar (iT-01-42-A), "Judgement", Appeals Chamber 17 July 2008 ("Strugar Appeal Judgement"), para.
386 and Haazmasanovtc Appeal Judgement, para. 313, both referring to CelebiCi Appeal Judgement, para.
732.
43 Kamhanda Judgement and Sentence, para. 14: "[fjhe Chamber has no doubt that despite the gravity of
the viola-Ions of Article 3 common to the Geneva Conventions and of the Additional Protocol I! thereto,
they are considered as lesser crimes than genocide or crimes against humantry.", Implicitly also in the
recent ProSf;.CU(UT v Tharcisse MIJWJlTl'i, 'Judgement', Appeals Chamber, ICTR-00-55A~A, 29. August
2008, ("Muvunvi Appeal Judgement"), para. 170.
4f See: Frulli Micaela, 'Are Crimes against Humanity More Serious than War Crimes?' European Joumal
of International Law, Issue Vol. 12 (2001) No.2, 329-350, at 330-33 L In the Bfaskic Trial Judgement,
para. 802, the judges held; "Ultimately, it appears that the case-law of the Tribunal is not fixed." In
Prosecutor v, Draren Erdemovtc, Case No. IT-96-22-A, 'Judgement', Appeals Chamber, 7 October 1997,
CErdefTtm';c Appeal Judgement") the case was remitted to another Trial Chamber "so that the Appellant
may have the opportunity to replead in fuJI knowledge of the nature of the charges and the consequences of
his plea" Of, as JUdges MelJonald and Vohri1h put it more clearly in para. 91 of their Separate Opinion:
"The case is hereby remitted to another Trial Chamber where the Appellant must be givcn the opportunity
to replead in full knowledge of the consequences of pleading guilty per se and of the inherent difference
between the alternative charges." (see p. 17, para. 5). Brdemcvic had initially pleaded guilty for murder as a
crime agatust humanity and was sentenced to 10 years ofimprisonmenr. After the remittal of his case he
pleaded guilty for the same acts as war crimes and his sentence was reduced to five years of imprisonment.
See Erdemovtc Sentencing Judgement, para. 23.
47 See Prosecutor .... Kavishema and Rusindana, ICTR-95-1-A, "Judgement (Reasons)", Appeals Chamber,
I June 2001 ("K(Jyi.~hem(J and Ru:,indanl1 Judgement (Reasons)"), para. 367: The Appe~\s Chamber
remarks that there is no hierarchy of erimcs under the Statute, and that all of the crimes specified therein
are "serious violations of international humanitarian law", capable of attracting the same sentence." See
also Srakli: Appeal Judgement, para. 375 (..... there is no hierarchy of the crimes within The jurisdiction of
the Tribunal and ... the sentence of life imprisonment call be imposed ". for any of the crimes under the
Tribunal's Statute"); Tadic Sentencing Appeal Judgement, para. 69.
4a Celebici Appeal Judgement, para. 763; Biaskii: Appeal Judgement, para. 686.
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which the accused has been convicted. can be considered to be aggravating.T However,
behaviour of a convicted person constituting aggravating circumstances need not
necessarily be behaviour in respect of which that person has been convicted.i"

25. This Trial Chamber has observed that since the Statute and the Rules did not
exhaustively list the circumstances to be considered as aggravating, international criminal
courts have. through their decisions and judgements. developed jurisprudence as to those
factors. 51 This Trial Chamber has considered such factors to include "the leadership role
of the [ajccused, premeditation and motive, a willing and enthusiastic participation in the
crime, and the length of time during which the crime was commiued.v"

26. According to Trial Chamber II. the judges may consider for example:
"{i) the position of the accused, that is, his position of leadership, his level
in the command structure, or his role in the broader context of the conflict
(.,,]; (ii) the discriminatory intent or the discriminatory state of mind for
crimes for which such a state of mind is not an element or ingredient of
the crime; (iii) the length of time during which the crime continued; (iv)
active and direct criminal participation, if linked to a high-rank position of
command, the accused's role as fellow perpetrator, and the active
participation of a superior in the criminal acts of subordinates; (v) the
informed, willing or enthusiastic participation in crime; (vi) premeditation
and motive; (vii) the sexual, violent, and humiliating nature of the acts and
the vulnerability of the victims; ( viii) the status of the victims, their
youthful age and number, and the effect of the crimes on them; (ix) the
character of the aecused; and (x) the circumstances of the offences
generally. ,,53
27. Aggravating factors may also include; "attacks directed against protected persons in
places of religious worship or sanctuary"." "exacerbated humiliation and degradation,
49 rDF Sentencing Judgement, para. 36. See also Prosecutor 'I' Lima; et at. IT-03~66- T, 'Judgement'. Trial
Chamber, ("Limaj Trial JUdgement"), para. 729; Kunoroc Trial Judgement, para. 850; Prosecutor v
Stakic, IT-97-24~ T, "Judgement", Trial Chamber, 31 July 2003 ("Stakic Trial .Judgement"), para. 91l.
5~ Ndindabahiss Appeal Judgement, para. [41 In this case the Trial Chamber considered the Appellant's
statements encouraging killings of Tutsi women married to Hutu men as an aggravating factor, although it
did not impose liability because it found that there was insufficient evidence that the Appellant's words
directly and substantially contributed to the killings.
51 CDFSentencing Judgement, para. 37.
52 cDF Sentencing Judgement, para. 37 (footnotes omitted). The Appeals Chamber in Marti/: lately
confirmed that "the jurisprudence of this Tribunal allows a trier of fact to consider as an aggravating
circumstance the length of time during which crimes continued". Mar/ie Appeal Judgement, para. 340.
53 AFRC Sentencing JUdgement, para. 11 and the authorities there cited, especially Blaskic Appeal
Judgement. pam. 686 (quoting CelebiCi Appeal Judgement, para. 763).
54 AFRC Sentencing Judgement, para. 22.
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depravity and sadistic behaviour.'?" "total disregard for the sanctity of human life and
dignity;,·56 the fact that the accused initiated or aggravated a crime, as opposed to being
merely a participant who was drawn into a maelstrom of viojence;" premeditation."
abuse of trust or official capacity;S9 cruelty;60 discriminatory purposes of the crimes;"
behaviour of the accused during trial, such as intimidation of witnesses or the passing of
notes between co-accused relating to the merits of the case, a defiant attitude and a lack
of respect for the judicial process and for the participants in the trial.'" or smiling or
laughing at survivors of crimes as they testify.63

II Quoted in Prosecutor v. Celie, IT-95-1 O/I·S, "Sentencing judgement", Trial Chamber I, II March 2004,
("CeHc Sentencing .Juugemeut", para. 53, referring \0 Celebih Trial Judgement. paras. 1262, 1264, 1268,
See also Jeusic Trial Judgement, para. 130 ("repugnant, bestial and sadistic nature"); Bralo Sentencing

Judgement, paras 3::·J4 ("crimes of a most depraved nature"; "exacerbated humiliation and degradation";
"desire to debase and terrify'').
56 Cefehia Trial Judgement, para. 1268.
57 Krstic Trial Judgement, para. 711.
Ig Biaikic Trial Judgement, para. 793, Krsttc Trial Judgement, para. 711, Serushago Sentencing Judgement.

para. JO.
The Prosecutor v Athancse Serombc, 'Judgement', Appeals Chamber, ICTR-01-66-A, 12 March 2008,
("Seromba Appeal judgement") para. 230, Ndindabahtn Appeal Judgement, para. 136; also Prosecutor
v. Steven Todorovic, Case No. 1T-95-9/1-S, 'Sentencing Judgement'. Trial Chamber, 31 July 2001
("TodnrrJviC Sentencing Jndgement") para. 61: "As submitted by the Prosecution, Steven Todorovic, as
Chief of Police, had a responsibility 10 protect and defend all citizens of (he municipuhty of Bcsanski
Samac. Instead, in his position as chief of an institution that is responsible for upholding the law, Stevan
Todorovic actively and directly took part in offences which he should have been working to prevent or
punish. As discussed above, on one occasion. Steven Todorovic also ordered three men to bear Orner Nalic.
His direct participation in the crimes, as well as his abuse of his position of authority and ot people's trust
in the institution, clearly constitute an aGgra~'ating factor."
60 Bla.~kii: Trial Judgement, para. 78J, where the Trial Chamber pointed out the "extreme cruelty of the
beatings, the sadism with which they were inflicted and the especial humiliation which ensued" (footnote
omlned); see also Todorovic Sentencing Judgement. para. 65: The Chamber considered "[rjhe partieular
cruelty shown in connection with these beatings, and their lengthy duration, to be an aggravating facrcr."
6) Kunarac Trial Judgement, para. 866.
6< CelebiCI Appeal Judgement, para. 789; also Celehih Trial Judgement, para. 1244: "The conduct of Mr.
Mucic before the Trial Chamber during the course of the trial raises separately the issue of aggravation.
The Trial Chamber has watched and observed the behaviour and demeanour of Mr. Mucie throughout the
trial. The accused has consistently demonstrated a defiant attitude and a lack of respect for the judicial
process and for the participants in the trial, almost verging on lack of awareness of the gravity of the
offences for which he is charged and the solemnity of the judicial process. The Presiding Judge has, on
occasions, had to iSSUl;: stern warnings reminding him chat he was standing trial for grave offences. The
Prosecution has also presented evidence of au exchange of note; between Zejnil Delalic and Zdravko
Mucic eonspirtng about the fabrication of evidence to be given at the trial. There have also been allegations
that Mr. Mucic participated ill tho: threatening of a witness in the courtroom. Such efforts to influence
and/or intimidate witnesses are particularly relevant aggravating conduct, which the Trial Chamber is
entitled to lake into aecounz in the determination of the appropriate sentence."
6] Kayishema and Ruzindana Trial Judgement (Sentence) para, 17,

'9
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28. The Appeals Chamber has held that a convicted person's motives can be considered
for sentencing purposes, 64 pointing out that other international criminal tribunals have
recognized motiv'es as aggravating factors, such as enjoyment of criminal acts," sadism
and desire for revenge," group hatred or bias,67 and a desire to cause terror;6& and, there
may be several other motives that may be considered to be aggravating circumstances,
such as a desire for pecuniary gain, a desire to inflict pain or harm, and a desire to avoid
detection or escape punishmcnt.P"

29. It is settled case law that, if a particular circumstance is an element of the underlying
offence, it cannot be considered as an aggravating factor." Further, it is to be recalled
that "the position of leadership of an [ajccused held criminally responsible for a crime
under Article 6(1) of the Statute can be considered to be an aggravating circumstance.v"
However, "if an [ajccused has been found liable under Article 6(3), his mere leadership
position cannot be considered by the Chamber as an aggravating factor as it is in itself a
constitutive element of the offence. BUl where the [ajccused has actively abused his

..... CDF Appeal Judgement, para. 524, in footnote 1001 it held: "In addition to the relevance of motive to
sentencing, the Appeals Chamber opines that it may also be a consideration in two further circumstances:
first, where it is a required element in crimes such as specific intent crimes. which by their nature require a
particular motive; and second, where it may constitute a form of defence, such as self-defense."
65 CDF Appeal Judgement, para. 524, referring to Prosecutor )'. Dragan .Vikoli(;, IT·94-2, "Sentencing
Judgement", Trial Chamber, 18 December 2003 ("Nikolic-Dragan Sentencing .Iudgement"). para. 213:
CelebiCi Trial Judgement para. 1264.
66 CDF Appeal Judgement, para. 524, referring to Celebici Trial Judgement. paras 1235, J269; Prosecutor
v Simoa, rCTR-200l·7(i, "Judgement", Appeal Chamber, 27 November 2007, (t'Stmba Appeal
Judgement"), para. 320 (".. zeal and sadism are factors to he considered, where appropriate, as
aggravating factors rather than in the assessment of the gravity of an offence.").
61 CDF Appealludgemerll, para. 524, referring to Blasklc Appeal Judgement, para. 695; Vusiljevic Appeal
Judgement, para. 172; Prosecutor 1'. Kunamc et al., JT-96-23&23/1. "Judgement", Appeals Chamber, 12
June .2002 ("Kullarac Appeal Judgement"), paras 356, 357, para. 357; Blaskii: Trial Judgement, para 785.
68 CDF Appeal Judgement, para. 524, referring to Prosecutor )'. Galli', IT-98-29·A "Judgernenc" Appea!
Chamber, 30 November 2006 ("Galic Appeal JUdgement"), Separate Opinion of Judge Schomburg, paras
2, 22, 24,
, CDF Appeal Judgement, para. 524.
-D CDF Sentencing Judgement, para. 36 and AFRC Sentencing Judgement, para. 23, both referring to
Slaskie: Appeal Judgement, p<lnl. 693.
-r CDF Sentencing Judgement, para. 38. See also Krsttc Trial Judgement, para. 709: "The eonsequences of

•

a person's acts are necessarily more serious if he is at Ihe apex of a military (If political hierarchy and uses
his position to commit ertmes'' (footnote omitted); Kuprcikic et at Appeal Judgement, para. 451: Babse
Sentencing Judgement, para. 61; Stakic Trial Judgement, para. 913: "The commission of offences by a
person in such a prominent position aggravates the sentence snbstaruially.'
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position of command or participated in the crimes of his subordinates, such conduct can
be considered to be aggravating.,,72
30. In Obrenovic it was held that it is the actual authority exercised by the accused and
not necessarily the rank that is important - holding a middle-ranking position can also be
considered aggravating."
31. The breach of a position of trust or authority is an additional aggravating factor, for
instance, "where the accused was in a position which carries with it a duty to protect or
defend the victims, such as in the case of a government official, police chief or
commander".74

4. Mitigating Circumstances
32. Unlike aggravating circumstances, mitigating factors may be taken into account
regardless of whether they are directly related to the alleged offence.f Mitigating factors
must be established by the Defence on a balance of probabilities." This Trial Chamber
has asserted that under Rule 101 (B):
"the only mitigating circumstance that the Chamber is required to consider
is the substantial cooperation of the Accused with the Prosecutor. The
Chamber, however, has the discretion to consider other factors or
circumstances in mitigation, such as the expression of remorse, good
character with no prior convictions, personal and family circumstances,
behaviour and conduct subsequent to the conflict, particularly with respect

CDF Sentencing JUdgement, para. 38. See also AFRC Sentencing Judgement, para. 24; Seromba Appeal
Judgement, para. 230; Simba Appeal Judgement, paras 284~285, 309-310; Hadiihasanavic and Kubura
Appeal Judgement, para. 320: It was stated that a high level of authority does not necessarily attract greater
responsibility and that it is the superior's abuse of that level of authority which could be taken into
consideration in sentencing.
7] Obrenovic Trial Judgement, para. 99.
74 CDF Sentencing Judgement. para. 39. See also Todorovic Sentencing Judgement, para. 6\: "As
submitted by the Prosecution, Stevau Todorovic, as Chief of Police, had a responsibility to protect and
defend all citizens of the municipality of Bosanski Samac. Instead, in his position as chief of an institution
that is responsible for upholding the law, Steven Todorovic actively and directly took part in offences
which he should have been working to prevent or punish. As discussed above, on one cceaston, Stevan
Todorovic also ordered three men to beat Orner Nalic. His direet participation in the crimes, as well as his
abuse of his position of authority and of people's trust in the institution, clearly eonstitute an aggravating
factor."
,S Stakic Trial Judgement, para. 920; LimajTrial Judgement, para. 729.
,6 Simba Appeal Judgement, para. 328; B/,;Skh' Appeal Judgement, para. 697.
72
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to promoting peace and reconciliation, good behaviour in detention, and
assistance to detainees or vicrims.?"
33. It is a matter for the Trial Chamber to determine what constitutes a mitigating

circumstance in the exererse of its diseretion. 711 "Onee a Trial Chamber determines that
certain evidence constitutes a mitigating circumstance, the decision as to the weight to be
accorded to that mitigating circumstance also lies within the wide discretion afforded to
the Trial Chamber at sentencing"."
34, "Proof of mitigating circumstances does not automatieally entitle the Appellant 10 a

"credit" in the determination of the sentence; rather, it simply requires the Trial Chamber
to consider such mitigating circumstances in its final dercrminauon.v"
35. Article 19(2) of the Statute requires the Trial Chamber to take into account the

individual

circumstances of the convicted persons In assessing mitigating
circumstances. sl These have been held to inelude the age, antecedents and reputation of
an accused;li~ the social pressures and hostile environment in which the convicted person
was operating,S3 and the family situation of the convicted person."
36. However, given the gravity of the crimes committed, little significance or weight can

be given to factors such as lack of prior criminal convictions," the accused's advanced
age, family situation, or the fact that he is the father of young children. 86 Further, even
though the ad hoc tribunals take the young age of the accused into account as a mitigating
factor, their assessment of youth varies considerably." In the Seromba case the Appeals

CDF Sentencing Judgement. para. 40. See also AFRC Sentencing JUdgement, para. 25,
Appeal Juogemem, para. 328.
79 Simbo Appeal Judgement, para. 328.
80ProsecuIOr v Niyetegeto, lCTR-46-A, "Judgement", Appeal Chamber. 9 July 1004 ("Niyetegeka Appeal
Judgement") para. 167.
~I CDF Appeal Judgement. para. 498.
82 CdeniCi Trialludgement, para. l224.
33 Cdebia Trialludgement, paras [245-J248
84 For iustanee, Serushago Sentence, para. 39
S3 CDF Appeal Judgement, para. 511. See also Seromba AppealJudgement, para. 235; Semanza Appeal
Judgement, para. 398 and Prosecutor v. Nahimana. ICTR- 99-52-A, "Judgement", Appeal Chamber, 28
November 2007 ("l\iahimana Appeal Judgement"), para. 1069.
B6 Jokic Sentencing Judgement, para. 100; Obrenovic Sentencing Judgement, paras 139-140; Nikofic-Momir
Sentencing Judgement para. 170; See also Nahimtma Appeal Judgement, para, I H18; FI./ru.ndiija
Judgement, para. 284; Serushaga Appeal Judgement, para 22.
B? Bla§kic Trial Judgement, para. 778. See also Eraemovic Sentencing Judgement, para. 16.
77

7~ Simbo
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Chamber found that Athanase Seromba's age at the time of the events, he was thirty-one
years, "cannot serve as a mitigating factor."gS
37. In Celebtci the ICTY Appeals Chamber held that evidence as to the character of the

accused has been considered in both mitigation and aggravation." However, the good
background of an accused may aggravate more than mitigate, since for a person of good
background to commit serious crimes "requires an even greater evil will on his part than
that for lesser men.v'"
38. The Appeals Chamber has held that "the level of education and training of a

convicted person is part of his individual circumstances whieh the Trial Chamber is
required to take into consideration as an aggravating or mitigating circumstance,,91 and
that as a matter of law, the surrounding conditions including the convicted person's lack
of training could be a mitigating circumstance." On the other hand, the ICTR and ICTY
have considered the fact that the accused person was educated as an aggravating
circumst3nee.93
39. It is also only m exceptional or rare cases that ill health should be considered a

mitigating factor 9 4 Also, while good behaviour in detention has been recognised as a
mitigating factor, it should not be accorded significant weight as all accused are expected

88 Serornba Appeal Judgement, para. 237.
89 (~elebi(;j

Appeal Judgcmcnr, para. 788.
Tadic Sentencing Judgement, para. 59.
91 CDF Appeal Judgement, para. 498.
92 CDF Appeal Judgement, para. 499.
9] l ladiihasanovui Appeal Judgement, para. 328: 'The Appeals Chamber recognises that intelligence and
good education have been considered to be possible aggravating factors. This does not mean, however, that
these factors should only be considered aggravating factors. The Appeals Chamber reiterates that whether
certain factors going to a convicted person's character constitute mitigating or aggravating factms depends
largely on the particular circumstances of each case". See also Brdanin Trial Judgement. para. 1114; Simic
Sentencing Judgement, para 1108; Nzabinnda Trial Judgement, paras 59 and 63; Prosecutor v.
Bnengimono, ICTR·QO-60.T, Trial Chamber judgement and Sentence, 13 April 2006, C'Btsengtmono
Judgement and Sentence"), paras 120 and 182: "The Chamber considers that the Accused is <In educated
person wno administered Gikoro commune for a period of long enough to gain full knowledge of his duties
and responsibilities."
94 GaM: Appeal Judgement, para. 436. Tn Semgendo, the sentence was reduced because the convicted
person was suffering from a terminal disease (Serugendo Trial Judgement, paras 70-74, 92). Recently, in
Strugar, the ICTY Appeals Chamber decreased an eight year sentence to seven years, albeit all the appeal
grounds of Strugar were dismissed and additional counts were added, taking in consideration the
deterioration of Srrugar's health since the rendering of the trial judgement as a mitigating factor (Strugar
Appeal Judgement, para. 392 and p. 146).
'IQ
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to comport themselves well while in the court's detention and failure to do so may
constitute all aggravating factor. 'H

40. The Appeals Chamber has stated that, as a general principle, a convicted person's
motive could be considered as a mitigating factor." provided that the motive taken into
consideration was consistent with sentencing purposes." As to political mati ve, such as
the convicted person's belief that the crimes were committed in furtherance of a just
cause, "consideration of political motive by a court applying international humanitarian
Qg

law not only contravenes, but would undermine a bedrock principle of that law ..·

41. Further, the chaotic situation at the time of the commission of the crimes should not
be considered as a mitigating factor. In Blaikic, the ICTY Appeals Chamber stated that "a
finding that a chaotic context might be considered as a mitigating factor in circumstances
of combat operations risks mitigating the criminal conduct of all personnel in a war zone.

Conflict is by its nature chaotic, and it is incumbent on the participants to reduce that
chaos and to respect international humanitarian law. The Appeals Chamber sees no merit
and no logic in recognizing the mere context of war itself as a factor to be considered in
the mitigation of the criminal participants."?" This approach was adopted by Trial
Chamber II, in rejecting the argument that the guerrilla nature of the conflict lessened the
grievous nature of the offences 100 and in holding that "[tjhe battlefield is always chaotic,
and therefore this fact cannot be considered as mitigating.?':"
42. In the Srrugar Appeal Judgement. it was held that, "while proof of active
participation by a superior in the criminal acts of his subordinates may constitute an

nfJrenovi~ Sentencing JUdgement, para. 138; Nikohc-Momir Sentencing Judgement. para. 168. See also
Mlodrag Jakie Sentencing Judgement para. lQO. In Jefi.~ic Trial Judgement, at para. 12.7, it was held that
"although tho: accused's behaviour has improved since he has been in detention, it is not such as to mitigate
the penalty ill any substantial way."
96 CDF Appeal Judgement, para. 528.
97 CDF Appeal Judgement. para :'i32.
9S CDF Appeal Judgement, para. 531.
99 Blaskic Appeal Judgement, paras 710-711, confirmed in Bralo Sentencing Judgement, para. 51.
100 AFRC Sentencing Judgement, para. 47.
10J AFRC Sentencing Judgement, para. 124.
93
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aggravating circumstance, absence of such participation on the part of a superior is not a
mitigating circumstance. ,,102
43. The fact that the accused gave substantial assistance or protection to vulnerable
mdtvlduals.l'" or took steps to ameliorate the condition of detainees or other prisoners

under their control or influcnce,104 or saved lives.'?' may constitute a mitigating factor.
However, the ICTY Appeals Chamber has made it dear that "selective assistance is less
decisive when one notes that criminals frequently show compassion for some of their
victims even when perpetrating the most heinous crimes.,,106
44. As to conduct subsequent to the crimes, trial chambers of international tribunals set a

high standard. In Babic, for instance it was held that "[c[onduct subsequent to the crime
is a factor which has been accepted in other cases before the Tribunal where the
convicted person acted immediately after the commission of the crime to alleviate the
suffering of victims. For instance, in the Ptavsic case, the Trial Chamber aceepted Biljana

Plavsic's post-conflict conduct as a mitigating factor because after the cessation of
hostilities she demons/rated considerable support for the 1995 General Framework
Agreement jar Peace in Bosnia-Herzegovina ... ,,107 It should be noted that Biljana

Plovstc:e subsequent good eonduct and support for peace was immediate and was not
subsequently hampered by behaviour which was contrary to the peaee process. In that
ease, the prosecution underlined that Biljana Plavsic had acted "under difficult
circumstances in which she manifested courage.v'i"

102 Strugor Appeal Judgement para. 381 citing Aleksvoski Appeal Judgement, para. 183 and l:elebiti
Appeal Judgement, para. 736.
10J Bralo Sentencing Judgement, para. 59.
IN Prosecutor v. Sikirica, IT-95-8, "Sentencing Judgement", Trial Chamber, 13 November 2001, ("Sik/rica
Sentencing Judgement"), para. 242.
10, l:esii: Sentencing Judgement, para. 78.
106 Prosecutor v. Kvocka IT-98-30/1. "Appeal JUdgement", Appeals Chamber, 28 February 2005 ("Kvotka
Appeal Judgement"), para, 693 quoting CelebiCi Appeal Judgement para, 776 In Nahimana, at para.
1106, the Appeals Chamber held that jr was within the Trial Chamber's diseretion not 10 give significant
weight to the faet that the Appellant had saved lives of Tutsi in 1994, as it had found {hat "tus power to
save was more than matched by his power to kill".
!O7 Babic Sentencing Judgement, paras 94-95 (emphasis added): "In the present case, the Tria! Chamber is
not satisfied that conclusive evidence was provided that Babic allevrated the suffering of victims whether
immediately after the commission of the crime ot persecutlon in SAO Krajina or after the end of the armed
conflict in Croatia in 1995."
108 The Prosecutor v. Bi/jana Plavsic. Case No.: LT-OO·39&40/l~S, "Sentencing Judgement", Trial
Chamber, 27 February 2003, ("Pfavfic Sentencing Judgement"), para. 85.
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45. The Appeals Chamber has held that an accused's acknowledgement of responsibility
can be a mitigating circumstance because it makes an important contribution to
establishing the truth and, thereby, to establishing an accurate and aecessible historical
record. Further, it may eontribute to peace and reconciliation, set an example for other
persons to make the same moral choice, alleviate the pain and suffering of victims, and
eontribute to the rehabilitative purpose of sentencing. 109 The Prosecution submits that it
must, however, be a sincere expression of empathy for the victims or regret for the crimes
committed and not merely words uttered to obtain a reduction in sentence.
46. With regard to remorse, the Appeals Chamber has stated that a Trial Chamber could
consider genuine and sincere expressions of empathy for the victim's suffering or regret
for crimes committed, without an acknowledgement of responsibility, as a mitigating

circumstance.l'" Recently, in Strugar, the lCTY Appeals Chamber has held that " ...
remorse nonetheless requires acceptance of some measure of moral blameworthiness for
personal wrongdoing, falling short of the admission of criminal responsibility or guilt.'?'!'

s.

Sentencing Practice of the National Courts of Sierra Leone

47. Article 19(1) of the Statute states that the Trial Chamber shall, "as appropriate", have
recourse to the practice regarding prison sentences in the national courts of Sierra Leone.
The Appeals Chamber of the Special Court has determined that a Trial Chamber is to
have recourse to the national courts of Sierra Leone for convictions under Sierra Leone
law eontained in Article 5 of the Statute. lIZ A Trial Chamber is not required to consider

IOQ COF
lID

Appeal Judgement, para. 489.

COF Appeal Judgement, para. 490.

III Slrugar Appeal Judgement, paras 365-366 (emphasis added). See also Vasiljevic Appeal Judgement,
para. 177.
112 COF Appeal Judgement, para. 476. See also CDF Sentencing Judgement, para. 43 and AFRC
Sentencing Judgement, para. 32. The ad hoc Tribunals have similar clauses in their respective Statutes.
However, judges of both tribunals maintained that this referenee to national sentencing practice was
"intended as a guide to determining an appropriate sentence and does nor fetter the diseretion of the judges
of the Trial Chamber to determine the sentence." (Kambanda Judgement and Sentence, para. 41; see also
Serushago Sentencing Judgement, para. 18; CelebiCi AppealJudgement. paras 813 and 816; Jelislc Appeal
Judgement, paras 116-117). National sentencing practices were considered rather as indicative (Bfaskic
Trial Judgement, paras. 759~760) or as guidance tRutaganda Trial Judgement, para. 454; Musema Trial
Judgement, para. 984).
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the sentencing practice of Sierra Leone in relation to convictions under Article 2, 3 or 4
of the Stetutc'P although it is not necessarily precluded from doing so.
48. Under the law and practice in Sierra Leone, the crimes of which the Accused have
been convicted would artract the highest available penalty.
6. Sentencing Practice of the ICTR and the ICTY
49. Article 19( 1) of the Statute also direets the Chamber to consider, "where appropriate",

the sentencing practices of the ICTR. The Appeals Chamber has held that the phrase
"where appropriate" shows that the Trial Chamber has a discretion in determining when
to have recourse to sentencing practices in the ICTR. 1I4 The Prosecution aecepts the
limitations of this exercise. This Trial Chamber has previously taken the view that it
would consider the sentencing practices of both the ICTR and ICTY where appropriate,
noting their limitations in imposing global sentences that made it difficult to ascertain the
sentence for each individual crime, and also that ICTR sentences related to genocide
which is not within the jurisdiction of the Special Court. I 15
7. Comparisons with Similar Cases
50. In Martie, the ICTY Appeals Chamber stated that:
" ... the Appeals Chamber recalls that sentences oflike individuals in like
cases should be comparable. While similar cases do not provide a binding
assessment of the appropriate sentence, they can be of assistance if they
involve the commission of the same offences in substantially similar
circumstances. However, the relevance of similar sentences is often
limited to a number of elements relating, inter alia, to the number, type
and gravity of the crimes eommitted, the personal circumstances of the
convicted person and the presence of mitigating and aggravating
circumstances. These elements dictate different results in different cases,
such that it is frequently impossible to transpose the sentence in one case
mutatis mutandis to another. Thus, on appeal, a disparity between an
impugned sentence and another sentence rendered in a like case can
constitute an error only if the former is out of reasonable proportion with
the latter." 1 J 6

n.so CDF Appeal Judgement, para. 476,
114 AFRC Appeal Judgement, para. 311.

CDF Sentencing Judgement, para. 4 l.
Manic Appeal Jugement, para, 330, citing Jelisic Appeal Judgement. para. 96. See also Ssmgar Appeal
Judgement, paras 348~349; Lima) Appeal Judgement, para. 135.
III

116
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51. Similar crimes were committed in substantially similar circumstances by the Accused
in both the AFRC and the RUF cases with regard to Counts I to 14. The Trial Chamber is
invited to take into consideration the sentences imposed in the AFRC case in imposing
sentences in the current case which appropriately reflect the modes of liability under
whieh the Accused have been convicted as well as their personal role, the gravity of the

crimes, and all aggravating factors.

D. Sentencing in Cases of Convietions for More than One Crime
52. Where an accused is convicted of more than one crime, the Trial Chamber ean

impose separate sentences in respect of each of those crimes, or may impose a single,
global sentence in respect of all of the criminal conduct in respect of which the accused
has been convicted.U" For instance, the ICTR Appeal Chamber has said that "where the
crimes ascribed to an accused, regardless of their characterisation, form part of a single
set of crimes committed in a given geographic region during a specific time period, it is
appropriate for a single sentence to be imposed for all convictions, if the Trial Chamber
so d eCI"des. ,,118
53. Where the Trial Chamber imposes separate sentences in respect of each of the
separate crimes of which a person is convicted, Rule 101(c) of the Rules requires that
"[t]he Trial Chamber shall indicate whether multiple sentences shall be served
consecutively or concurrently." However, the broad discretion conferred upon the Trial
Chamber to choose between consecutive and concurrent sentences is not unchecked,
because the Trial Chamber ultimately must impose a sentence that reflects the totality of
the convicted person's culpable conduct and that reflects the gravity of the crime and the
culpability of the convicted person.' 19
54. The Prosecution submits that it would therefore not be an appropriate exercise of the
Trial Chamber's discretion, in the event that it decided to impose separate sentences for
each crime, to determine the sentence for each crime in isolation, as if that crime were the
Il7 AFRC Appeal Judgement, paras 322-325, upholding the decision of the Trial Chamber in that case 10
impose a global sentence. The Trial Chamber in that case was guided by the sentencing practices at both
the ICTR and the ICTY, noting that the pronouncement of global sentences was a well established practice
at those tribunals (see AFRC Trial Judgement, para. 33).
118 Nahimana Appeal Judgement, para. 1042, endorsing Kambanda Appeal Judgement, para. Ill.
119 CDF Appeal Judgement, paras 546-547.
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only crime of which the accused was convicted, and then simply to order that each
sentence be served concurrently. Where an accused eommits multiple crimes, (he totality
of the convicted person's culpable conduct is inherently greater than jf that person had
only committed one crime, and aeeordingly the total sentence ultimately to be served by
the accused should therefore be longer than if the accused had committed only one of
those crimes.!" In cases where separate sentences are imposed, compliance with the
totality prineiple can for instanee be achieved by ordering that some sentenees are to be
served consecutively with others. It may however be consistent with the totality principle
to order that all sentences be served concurrently, provided that the overall sentence that
thereby results reflects the totality ofthe convicted person's criminal culpability. III

I~O See for example CelebiCi Appeal Judgement, paras. 770-771.
121

CDF Appeal Judgement, para. 552.
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III. DETERMINATION OF SENTENCES
A. Introduction
55. This part of the Brief first discusses each Accused's participation in a joint criminal

enterprise and their personal roles in the crimes. Next, the Brief addresses other factors

relating to the gravity of the offences committed, with regard to all three Accused and in
respect of Counts 3 to 5. 6 to 9, 10 to II, 13, 14 and 1 to 2. This is followed by the

aggravating circumstances applicable to all three Accused for these Counts and then the
aggravating circumstances that apply to each Accused alone, starting with Sesay. It

should be noted that Count 12 followed by Counts] 5 and 17 are discussed separately.
56. Atrocious and violent crimes have been found to have been committed under Counts
1 to IS and under Count 17. For sentencing purposes a careful examination of the gravity
of all these offences and of the aggravating factors attached to the commission of the
crimes should be carried out. In conducting this exercise, the Trial Chamber is requested
to pay particular attention to the convictions under Counts 8 (forced marriage), 12 (use of
child soldiers) and 15 and 17 (attacks against peacekeepers) as these convictions reflect
particular criminal conduct which, in the case of forced marriage and attacks against
peacekeepers, has not been considered by any international criminal tribunal prior to this
Trial Chamber's Judgement, and in the case of child soldiers the jurisprudence is still in
the early stages of development.

B. Gravity of the Offences
1. Participation in a Joint Criminal Enterprise
57.

The Trial Chamber has found Sesay, Kallon and Gbao (Justice Boutet dissenting)

responsible for participation in a joint criminal enterprise, the purpose of which was to
take power and control over the territory of Sierra Leone, in particular the diamond
mining areas, through the commission of crimes within the Statute. The Chamber has
noted the disproportionate nature of the means used to achieve the goals of the enterprise,
which involved "massive human rights abuses and violence against and mistreatment of
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the civilian population and enemy forces,·m and an intention "through the spread of
extreme fear and punishment to dominate and subdue the civilian population" by
terrorising that population. m The Trial Chamber found that the joint eriminal enterprise
came into existence on or shortly after 25 May 199i 14 and eeased to exist towards the
end of April 1998. 115 The coordinated regime of terror by joint AFRC/RUF forces was
therefore found to continue for approximately one year; a considerable period. During
this period, crimes inclnding unlawful killings, sexual violence, physical violence, forced
labour of civilians, pillage and the enlistment. conscription and use of child soldiers were
found to have occurred across a broad geographical area including Bo District. Kenema
District, Kono District and Kailahun District. Looting, for example, became a "systemic
feature" of RUF and AFRC operations after the announcement of "Operation Pay
Yourself,.116 The extensive temporal and geographical scope of the joint criminal
enterprise increases the relative seriousness of the criminal conduct of the participants.
(a) Personal Role of Sesay in the Joint Criminal Enterprise
58.

In assessing the gravity of Sesay's conduct, particular attention should be paid to

his high leadership position. Sesay was a Lieutenant Colonel, Battle Field Commander
and effectively the second highest RUF officer in Sierra Leone after Bockarie at the
inception of the joint criminal enterprise. as that joint criminal enterprise was found by
the Trial Chamber. 1l7 He maintained this position during the temporal scope of the
enterprise, and had the power and authority to approve the appointment of senior RUF
commanders to deputy ministerial positions within the Junta Government as wetl as being
a member of the AFRC Supreme Couneil. The Trial Chamber found that he was "one of
the most important and influential RUF representatives on the Supreme Council".128 As a
leading and influential member of the joint criminal enterprise, Sesay played a vital role
in actively furthering its objectives. This included the planning and organisation afforced

Trial Judgement, para. ]980 and J 981,
Trial Judgement, paras. 1981-1982.
I;' Trial Judgement, paras. 1979 and 1993.
III Trial Judgement, para, 2076.
m Trial Judgement, paras 2070-2071.
m Trial Judgement, para. 1993.
128 Trial Judgement. para. 1994.
122
123
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mining in Kenema District and the use of child soldiers to guard mining sites.l~'l Indeed,
his role as an architect of the forced mining scheme demonstrates the scale of his
contribution to the enterprise.
59.

Further, the Prosecution submits that significance should be attached to the abuse

by Sesay of his high level of power and authority through the use of police officers, and
AFRC and RUF fighters to arrest and detain suspected Kamajor sympathisers and
collaborators in particular in Kenema Town. no This use of the "levers of State power,,131
to further the purposes of the enterprise increases the gravity of his culpable conduct.
60.

The personal mistreatment by Sesay of suspected sympathisers and collaborators

is an additional factor increasing the overall gravity of his criminal conduct. [J~ The Trial
Chamber found that Sesay participated in the beating of TFl-129 in Kenema Town. l3 ) He
made a significant contribution to the furtherance of the common purpose by
implementing the policy of eliminating civilian opposition to the Junta regime.I"
61.

The Trial Chamber found that Sesay approved of and eneouraged looting

III

Makeni which contributed to thc achievement of the objectives of the enterprise. us He
also played an important role in plarming and executing the Koidu operation in February
1998136 and was a superior to Operation Commander Superman during the attack.!J7 His
participation is emphasised by the execution of two retreating fighters by him. [38
62.

Sesay's contribution to the joint criminal enterprise reached chilling levels

III

Koidu where the Trial Chamber found that he endorsed Koroma's instructions to kill
civilians and burn civilian houses. In his directions to the fighters, Sesay told them that
Koidu TOl,\,l1 should be made a civilian-free area, meaning civilians should be killed and
their houses burned because they were traitors. These orders were carried out. 139

Trial Judgement,
Judgement,
JlJ Trial Judgement,
132 Trial Judgement,
III Trial Judgement,
1)4 Trial Judgement,
<;1 Trial Judgement,
136 Trial Judgement,
In Trial Judgement.
m Trial Judgement,
I.JQ Trial Judgement,

129

IJO Trial

para. 1997.
para. 1999.
para. 1999.
para. 1999.
para. 2052.
para. 2055.
para. 2082.
paras 794-797 and 946.
para. 2083.
para. 2083.
para. 2084.
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63.

The Trial Chamber found that Sesay continued to enjoy a great deal of authority

after this departure from Koidu Town and relocation to Buedu in Kailahun District and
that he remained aware of crimes committed in Kono District by RUF and AFRC
fighters. 140 He was actively involved in forced mining in Kana and RUF mining
commanders, including his own bodyguards, reported directly to him. 14 1 He was similarly
actively involved in the training and arming of civilians. including Small Boys Units
(SBU), some of whom were under his direct control. and ordered the training base to be
established at Yengema.""
64.

Seasy's proven intention to commit all the crimes charged in Counts 1-14 of the

Indictment during the period of the joint criminal enterprise, and the nature of his
participation as a co-perpetrator and leader within the enterprise, raise the totality of his
criminal conduct to the highest level of gravity.
(b) Personal Role of Kallon in the Joint Criminal Enterprise

65.

The Prosecution submits that in assessing the gravity of Kallons contribution.

particular attention should similarly be paid to his high leadership position. Kallon was a
senior RUf official and a member of the AfRC Supreme Council where he participated
in decision and policy-making.!" It was the Supreme Council. of which Kallon was a
member. that initiated the widespread and systematic attacks in Bo and Kenema. 144
66.

Kallen's personal contribution to the policy of forcing civilians to mine,

described by the Trial Chamber as a "brutal policy",':" increases the seriousness of his
criminal conduct and is evident in his role at the diamond mining pits in Tonga Field.
The Trial Chamber found that Kallen was present at these pits when unarmed, enslaved
civilian miners were shot and killed by rebels and SBUs. Kallen not only endorsed the
enslavement and killing of civilians but also played a key role in the larger plan to
terrorise the civilian population and contributed directly to the transformation of a "brutal

Trial Judgement,
Tria! Judgement,
14, Trial Judgement,
14) Trial Judgement,
iH Tria! Judgement,
145 Trial Judgement,

140
141

para. 2085.
para. 2086,
paras 2087-2088.
para. 2004.
para. 2004,
para. 2006.
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policy" into reality. 146 The Chamber found that Kallon additionally participated
personally in crimes by using his bodyguards to force civilians to mine diamonds at
Tongo Field. 147

67.

Furthermore, Kallon was found to have made a significant contribution to the

furtherance of the common purpose by implementing the policy of eliminating civilian
. . to tile Junta regime.
.
148
opposition
68.

The Trial Chamber found that Kallon was involved in the plauning and execution

of the attack against Koidu in February 1998 and had an active combat role during the
attack. He was present when instructions were given by Koroma and Sesay to kill
civilians in Kono and bum their homes and was appointed deputy to Superman during
that meeting. 149 As an important and influential Commander who enjoyed "considerable
respect, power, authority and prestige,,,150 Kallon used this powerful position to endorse
the instructions to kill civilians and contribute to their implementation. Kallon brought
persons under the age of 15 to be trained by the RUF at Bunumbu,':" had bodyguards
who were under the age of 15,152 engaged in the creation and maintenance of a system of
enslavement including the use of SBUs to guard the mining sites,153 organised camps for
civilians.!" endorsed and encouraged criminal activity such as the rape of civilian
women by RUF fighters during food-finding missions that he ordered,155 and participated
156 His

III

conduct is further aggravated by the fact that he had bodyguards who supervised mining
by enslaved civilians for his own private benefit, JS7 thus, he exploited the situation and
the joint enterprise itself for personal gain.

Trial
Trial
148 Trial
149 Trial
150 Trial
151 Trial
152 Trial
15] Trial
154 Trial
155 Trial
156 Trial
157 Trial
146

14i

Judgement,
Judgement,
Judgement,
Judgement,
Judgement,
Judgement,
Judgement,
Judgement,
Judgement,
Judgement,
Judgement,
Judgement,

para.
para.
para.
para.
para.
para.
para.
para.
para.
para.
para,
para.

2006.
2005.
2055.
2093.
2094,
2095.
209.5,
2095.
2098,
2099.
2099.
2097,
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69.

Kallen's proven intention to commit all the crimes charged in Counts 1-14 of the

Indictment during the period of the joint crimina! enterprise, and the nature of his
participation as a co-perpetrator and leader within the enterprise. raise the totality of his
criminal conduct to the highest level of gravity.
(c) Personal Role of Gbao in the Joint Criminal Enterprise
70.

In finding that Gbao was a participant in the joint criminal enterprise, the

Majority in the Trial Chamber placed emphasis on his role as the RUF ideology instructor
and the fact that he singled himself out as a knowledgeable and competent Commander in
the RUF ideology. 1~8
71.

Gbao held considerable power and prestige within the RUF in Kailahun

District l 5'} and as Overall Security Commander (OSC) he held a supervisory role and
position of influence over various units. 16o Gbao was found to have been personally
involved in the planning of enslavement of civilians as farm labourers in Kailahun
District l61 and the use and management of the farm produce. Gbao played a particularly
important role in the organized system in which civilians were intentionally made to
engage in various forms of forced farming. For instance, the produce from the farms was
taken by the Gf or S4 unit and handed to Gbao. 162 Gbao oversaw the civilians mining at
Giema as well as "the soldiers who had guns".163 Gbao instructed G5 Commander Moric
Fekai on which farming products to demand from the civilians and these instructions

ivilitans. 164
were conveyed to CIVI

Trial Judgement, para. 2028.
Trial Judgement, para. 2033.
16~ Trial Judgement, para 2034.
161 Trial Judgement, paras 2036-2037.
162 Trial Judgement, paras 1479, 1428-1429.
163 Trial Judgement, para, 1433.
164 Trial Judgement, para. 1427. Justice Boutet underlined in his dissenting opinion that he was satisfied
that "Gbao designed and implemented a system of agricultural production and load-carrying in Kailahun
District between 25 May 1997 and late April 1998 which relied on the enslavement of civilians in order to
supply provisions for [he RUF" and thai his "role substantially contributed to ensuring the forced labour of
civilians and that he intended that those civilians be enslaved or that he was aware of a substantial
likelihood that civilians would be enslaved in agricultural production and the carrying of loads," Dissenting
Opinion of Justice Pierre G. Bouter. para. 19.
15S
1.\9
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72.

Gbao was found to have intended the killings of 64 suspected Kamajors in

Kailahun Town and to have shared the intent for amputations, rapes, forced labour and
terrorising the civilian population. 165
73.

The Trial Chamber found that Gbao knew that forced marriage was likely to be

committed by RUF fighters in Kono especially in view of its use as a tactic of war and
means of obtaining unpaid logistical support for troops 166 and that he supported the crime
by remaining steadfast in his pursuit of the aims of the enterprise. 167 In Kailahun District,
the Majority found that Gbao shared the requisite intent to commit forced marriage and
sexual violence with the other participants in the joint criminal enterprisc.l'"
74.

Although Gbao was not found to have shared the intent to commit the crimes in

Be, Kenema and Kono Districts, the Majority found that he willingly took the risk that
the crimes would be committed by other members of the joint criminal enterprise.
75.

The Majority found that despite his knowledge of the crimes in Counts 3 to 5, 11

and 13 he continued to pursue the common purpose of the enterprise.P" In Kailahun
District specifically, Gbao made a significant contribution as a co-perpetrator in the joint
criminal enterprtse.'?" The totality of his criminal conduct during the period of the joint
criminal enterprise is therefore of a high level of gravity.
2. Participation of the Accused through Other Modes of Liability
(a) Personal Role of Sesay
76.

The sentence imposed should reflect the relative significance of the role of the

Accused in the criminal acts. Sesay was found liable under Article 6(1) of the Statute for
planning the enslavement of hundreds of civilians to work in mines at Tombodu and
throughout Kono District between December 1998 and January 2000, as eharged in
Count 13 of the Indictment.i" The Trial Chamber found that his "conduct was a
signifieant eontriburory factor to the perpetration of enslavement" and that he "designed
Trial
Trial
1~7 Trial
106 Trial
169 Trial
17u Trial
171 Trial
16,j

166

Judgement,
Judgement,
Judgement,
Judgement,
Judgement,
Judgement,
Judgement,

para. 2168.
para. 2107.
para. 2108.
para 2172.
para. 2058.
paras. 2167 and 2169.
para. 2116.
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the abduction and enslavement of hundreds of civilians for diamond mining throughout
Kana District".172 The importance of Sesay's role is underlined by the Trial Chamber's
finding that "the nature and magnitude of the forced mining in Kana District required
extensive planning on an ongoing basis". Sesay, as the Battle Field Commander and
subordinate to Bockarie at that time, was actively and intimately involved in the forced
mining operations and its processes in Kana District.I"
77.

In addition the Trial Chamber found Sesay liable pursuant to Article 6(3) of the

Statute for the enslavement of an unknown number of civilians at Yengema training base
between December 1998 and about 30 January 2000. 174 The Trial Chamber found that
Sesay actively monitored the prolongation of this crime in his capacity as Battle Field
Commander. 17)
78.

As for the gravity of the crimes committed, the Prosecution refers to its

submissions in paragraphs 84-119.
(b) Personal Role of Kallon

79.

Kallen has been found liable under Article 6(l) of the Statute for instigating the

murder of a Nigerian female in Wendedu in Kana District. She was executed for no
apparent reason, which surprised and terrified the civilians.I" This is a serious crime
involving the loss of life and his sentence should reflect his direct involvement.
80.

The Trial Chamber has found Kallon to be liable under Article 6(3) of the Statute

for failing to prevent or punish the commission of the crime of forced marriage by his
subordinates in Kana Districtl 77 and for the forcible marriage
between May and June 1998. I78 The Prosecution submits that
Kallen tolerated these acts, which were widespread, rather than using his authority to
prevent them.

rtz Trial Judgement. para.
rn Trial Judgement, para.
174 Trial JUdgement, para.
1n Trial JUdgement, pam.
17~ Trial Judgement, para.
177 Trial Judgement, para.
171 Tria1Judgement, para.

2115.
2114.
2133.
2\32.
1233.
2150.
2146 and 2151.
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81.

The Chamber found that Kallon is responsible under Article 6(3) of the Statute

for the enslavement of hundreds of civilians in camps throughout Kono District between
February and December 1998.179 Kallen's rank, position and assignments enabled him to
effectively control and also to order the capture of civilians in the Makeni-Magburaka
area for the mines in Kono.Jl>O Kallon's role in the widespread and systematic
enslavement of civilians for forced labour in diamond mines in Kono District therefore
went beyond simply being a commander. He was clearly a driving power behind the
system of forced mining which was one of the pillars of the RUF.
82.

As for the gravity of the crimes committed, the Prosecution refers to its

submissions in paragraphs 84-119.
(c) Personal Role of Gbao

83.

Gbao's personal role in his aiding and abetting the attack on UNAMSIL

personnel is discussed in the section relating specifically to Count 15 below.
3. Scale and Brutality of the Offences Committed

84.

The killings for which the Accused are convicted were carried out on a massive

scale with an extreme degree of brutality. Numerous examples exist of the exceptional
brutality of these killings. A man and his wife and children were indiscriminately shot
during the attack on Tikonko in Bo District and they "fell like leaves.v'P After the
Tikonko attack, TFI-004 found a woman whose stomach had an open wound, 18·'.. and the
corpse of a man who had been shot in the chest and whose head had been severed and his
legs broken.i'" In Gerihun, Paramount Chief Demby and an unknown number of other
civilians were killed. 184 TFl-125 was told that B.S Massaquoi was beheaded and the
severed head had been tied to a pole and displayed in Kenema.i'" In another incident,
where the AFRCfRUF had killed a man, one of the fighters stabbed the corpse with a
bayonet and removed the intestines and pulled them across the street to function as a
179

Trial Judgement, para. 2151.

I~O Trial Judgement, para. 2145.
I~I

Trialludgement, paras
I~' TrlalJudgement, paras
lKo Trial JUdgement, paras
I~~ Trial Judgement, paras
Ig5 Trial Judgement, paras
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1003, 102l.
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checkpoint. 186 In Koidu, Rocky and his men killed 30 to 40 civilians by opening machine
gun fire into the crowd before having the heads of those who were killed severed off.
This was a massive and brutal killing which the Chamber found to be an act of
extermination.lf The Prosecution draws the attention of the Trial Chamber to the

particularly brutal murder of a 15 year old boy in Koidu Town whose hands and feet were
cut off before he was thrown in a pit by RUF Ilghters.!" In Tombodu, Savage and his
men beheaded 47 civilians and dumped their bodies into a diamond pit. 189 Savage killed
an unknown number of civilians by burning them alive in a house. 190 Rambo killed] 5
civilians using a cutlass in Koidu Buma. 19 1 Killing by beheading and killing with a
cutlass are acts of utmost brutality. The Chamber found that a massive number of
civilians were killed in Tombodu and that the scale and gruesome nature of the killings
guaranteed their notoriety and constituted extermination. [91 The Chamber found that the
killing of 64 persons in Kailahun Town occurred on a massive scale and constituted
extennination. 193
85.

The Trial Chamber found that sexual violence was a tactic of war to humiliate,

dominate and instil fear in victims, their families and communities. J94 The Trial Chamber
observed that sexual violence was rampantly committed against the civilian
popularion.i'" Rapes and other forms of sexual violence were committed with notable

regularity. The Trial Chamber has found that such acts were widespread both prior to and
throughout the Indictment period.!" While convictions for these acts are foeussed on
locations in Kono and Kailahun District, the Trial Chamber made factual findings as to
sexual violence that occurred as part of a pattern of such atrocities in freetown and the
Western Area. J97 The Trial Chamber pointed to evidence that women and girls were

Trial Judgement,
Trial Judgement.
188 Trial Judgement.
189 Trial Judgement,
II'() Tria! Judgement,
191 Trial Judgement,
192 Trial Judgement.
19J Trial Judgement,
194 Trial Judgement,
193 Trial Judgement,
196 Trial Judgement,
197 Trial Judgement,
lS6

187

para. 1065.
paras 1147-48,2063.
paras 1149,2063.
paras' 165,1273.
para. 2063.
para. 2065.
para. 1275.
para. 1449.
para. 156.
para. 1347.
para. 1405.
paras 1575-1583.
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abducted from Koinadugu, Tonkolili, Pujehun, Kono, Bonthe, Bo, Freetown and Kenema

and taken to Kailahun. ' 98
86.

It was regular practice for women and girls to be forcibly taken as "wives".199

Some Commanders had five or six '·wives".2oo The Trial Chamber has encapsulated the
extreme gravity of forced marriage in its finding that many women were "forced into
marriage by means of threats, intimidation, manipulation and other forms of duress which
were predicated on the victims' fear and their desperate situationv.i'"

87.

Brutal, multiple rapes were committed.

A

number of women were killed after being raped. 204 Sexual violence was sometimes
combined with sexual mutilations. In Bomboafuidu, rebels slit the private parts of several
male and female civilian captives with a knife and inserted a pistol into the vagina of one
of the female captives where il remained overnight 205

88.

The Prosecution submits that the seriousness of the acts encompassed by the

convictions under Count 9 - outrages upon personal dignity - should be reflected in
sentencing. The crimes contained an abhorrent element of humiliation and degradation
and the perpetrators knew and intended that etTect.206

89.

The findings of the Tria! Chamber that the crimes for which the Accused are

convicted under Counts lata 11 were conducted brutally and on a large scale should be
reflected in the sentences. In particular the widespread practice of mutilation was of
particular brutality. The Chamber found for instance that in an incident in Sawao civilians

Tna! Judgement, P3[(1. 1409.
Trial Judgement, paras 1411, 1410, 1465,2158. See para. 1295: "The phenomenon of "bush wives" was
so widespread throughout the Sierra Leone conflict that the concept of women being "taken as wives" "as
well-known and understood.
100 Trial Judgement, para. \411.
2UI Trial Judgement, para. 1468.
202 Trial Judgement. paras 118\, 1185.
20J Trial JUdgement, paras L 193-1195.
204 TJial Judgement, para, I JQ5.
205 Trial Judgement, para. 1208.
M Tria! Judgement paras 1474-1475.
'oB
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Prosecutor v. Sesay, Kallen, Gbao, SCSL-04-15-T

32

were beaten up with sticks and gun butts and rebels instructed a small boy to bring a
cutlass and cut off the right hands of five civilian men.107
90.

Civilians had their limbs amputated and some had letters earved onto their

bodies. At Yardu, TFI-197's hand was amputated with a cutlass by rebels who then told
him to go to Kabbah to fix his amputation.2° 8 Staff Alhaji and his men amputated the
hands of three civilians at Tombodu.2° 9 Amputations were directed at the civilian
population in an indiscriminate manner and they had a terrifying effect on them. 1 10 ~
by rebels who then
carved out the letters AFRC and/or RUF on the bodies of 18 civilians using surgical
blades.i!' Similar findings were made with respect to acts of mutilation by the rebels in

Tornandu.Z':' Brutal beatings were commonly committed as well. For example, TFI-J22
was arrested and thoroughly beaten with a belt resulting in serious physical injury?13
TFI-078 and four other adults were made to lie on their stomachs before being beaten
with cutlasses by rebelsr""
91.

The Trial Chamber found that the crime of enslavement was committed by the

RUF/AFRC on a large seale and that a planned and organised system was in place,1l5
which required extensive planning on an ongoing basis?16 The Trial Chamber found that
the scale of enslavement in Tongo Field was massive and indiscriminatej'" and that
forced mining in Kono District after the recapture of Koidu by the AFRC/RUF in
December 1998 expanded to numerous areas?18 Further, several findings of the Chamber
M

Trial Judgement, para. ] 184.

loa Tria! Judgement, para. 1187.

Trial Judgement. para. ]3] 1.
Judgement, para. 1600.
211 Trial Judgement, paras 1190 and 1315.
212 Trial JUdgement, para. 1320.
213 Trial Judgement, para. 1110.
114 Trial Judgement, para. 1226.
W Trial Judgement, para. l 324, regarding forced fanniug in Kailahun District, para. 1479.
216 Tria] Judgement, para. 2114.
W Trial Judgement, para, l 130.
118 Mining took place at Tombodu, Sukudu and Peyima in Kamara Chiefdom: Number II, Yaradu Gbense.
Boroma-ax, Konokortah and Gbukuma in Gbense Chiefdom; Kwakoyima, Sokogbeh. Kongo Creek, Benz
Garage area and the Opera Cinema area in Tankoro Chiefdom; Simbakom, Yengema Guiyor and Bumpe in
Nimikoro Chiefdom; Sewafe, Gold Town, Ndorgboi and Sandiya in Nimiyama Chiefdom; and Yomadu,
Yorkodu, Baffin River, and Bagbema in Sandor Chiefdom, Other locations included Mortema. Bandafaye,
Gbeko. Gieya, Kaisambo, Kimberlite, 27 and Yellow Mosque. Approximately 200 civilians worked in each
major pit; Trial Judgement, para, 1246.
103

210 Trial
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show that the enslavement of civilians was carried out with particular brutality. Civilians
210
were forced to work in an atmosphere ofterror and in oppressive conditions. 22o They
were treated cruelly through deprivation of food and medical assistance. They were
forced

10

work naked and they were beaten, and at times killed. 221 The Trial Chamber

found, for example, that the environment in Cyborg Pit in Kenema District was
characterised by systematic violence and coercion.P'' that civilians who tried to escape
were detained, stripped and left naked,m that almost all of them were haggard and
shabbily dressed 1 z4 and that anybody who violated the rules was severely purrisbedf" or
even killed. 116 Regarding forced labour in Kono District, the Trial Chamber found that

"[rjhe mistreatment of civilians ranged from transporting them in physical restraints such
as ropes or chains to providing them with little or no food and forcing them to work
naked.,,227 The Trial Chamber also found that in the Bayama and Bunumbu training
camps in Kailahun District, many captured civilians died during forced military training
because they were subjected to beatings, were shot, or died as a result of a fall from a
"monkey bridge" onto barbed wire during training. 22B Similar findings were made with

regard to the RUF "government" farms in Kailahun District, where, according to the Trial
Chamber's finding, the exploitation in some cases led to injuries, starvation and death?29
On private farms ofRUF commanders, forced workers were similarly treated. Do
92.

The fact that the crime of pillage for which the Accused were found liable was

committed on a large scale, increases the gravity of the offence and should be reflected in

Trial Judgement, para. 1120 regarding foreed mining in Tango Fields in Kenema District.
Tria! Judgement, para. 1326 regarding forced labour in Kono Distriet between February and December
199B, para. 1480 regarding forced farming in Kailahun District as of 30 November 1996 and 10 a! least
September 2000.
W Trial Judgement. para. I j 19 regarding Tonge Fields In Keoema District from August to December 1997
and para. 1328 with regard to forced mining iu Tornbodu and throughout Keno District from December
J 998 until January 2000, para. 1248 for mining camps in Keno District.
171 Trial Judgement, para. 1121 regarding Tonge Fields iu Kenema District from August 10 December 1997.
m Trial Judgement, para. 1094.
224 Trial Judgement, para. 1094.
125 Trial Judgement, para. 109~_
220 Trial Judgement, para. 1323.
m Trial Judgement, para. 1328.
22B Trial Judgement, paras 1440 and 1487, trainees were threatened to be executed in case they would
escape, see Trial Judgement, para. 1441.
zas Trial Judgement, paras 1418. Also para. 1419, referring to the testimony ofTFl·330, Transcript 14
219

220

March 2006, p. 3D
230 Trial

Judgement, para. 1425.
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the sentences. Looting was a systematic feature of AFRC and RUF operations.v" It was
not only accepted by the AFRC/RUF commanders but even served as means to gratify
the fighters.231 Looting was described by the Trial Chamber to be excessive in Koidu
Town.133 The AFRCIRUF engaged in a systematic campaign of looting in Koidu Town
marking the continuation of 'Operation Pay Yourself and many items of significant
value were looted. 234 AFRC/RUF fighters conunitted an 'unknown number of acts of
pillage' in the February/March 1998 attack on Koidu. 235 Pillage was considered, amongst
other crimes, to be a central attribute of a concerted campaign against civilians. 1J 6
4. Number of Victims

93.

The numbers of civilians killed in the crimes for which the Accused are convicted

under Counts 3 to 5 is enormous, a factor which greatly increases the gravity of the
criminal conduct. While it is difficult to determine the precise number of those who were
killed as a result of acts committed by RUF fighters, (he findings of the Trial Chamber
give some indication. Based on the findings of the Chamber, it may be estimated thaI for
instance, in Bo District at least 227 eivilians237 plus an unknown number of other
civilians were killed. B B The findings also show that in Kenema District, up to 144
civilians were killed 239 while in Kono District, up to 333 civilians, plus an unknown
number, were killed. N o In Kailahun Town, 64 persons were killed. 241 Many more killings
are listed in the findings of the Chamber. At this point it is important to recall that
multiple instances of a crime charged under one count increases the gravity of the
offence.242
94.

While the precise number of victims of sexual violence and forced marriage is

difficult to determine, it must be recalled that the Trial Chamber found that the crimes
Trial Judgement para, 784.
Trial Judgement para, 1982.
2J) Trial Judgemeut para. 82) .
i:1J Trial Judgement para. 1336,
2J; Trial Judgement paras J))4, 1337,2063,
23" Trial Judgement para. 956.
m Trial Judgement, paras 1018-1025.
lJ8 Trial Judgement, paras 1018, 1021 and 1025.
239 Trial Judgement, para. 2050.
140 Trial Judgement, para. 2063.
241 Trial Judgement, para. 2156.
242 edii: Sentencing Judgement para. 34.
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were widespread and systematie, constituting a pattern of behaviour throughout the
contlict. 243 The Trial Chamber found that "an unknown number of women were raped
and foreibly taken as wives in Koidu during the FebruarylMarch 1998 attack by
AFRCIRUF rebelsr'" sexual acts were perpetrated an unknown number of times on five
women in Sawao and on an unknown number of women in Pendurna.i'" an unknown
number of women were forcibly kept as wives by RUF fighters at Wendedu;24f> an
unknown number of women were subjected to sexual slavery, forced marriages and to
outrages upon their personal dignity in Kailahun District, ineluding

TFl~314

and TFI

093."47 The Trial Chamber noted that it heard evidence of "numerous incidents of sexual
violence in Kailahun".248 The Trial Chamber referred to the number of victims of forced
marriage as "countless"."49
95.

An aecurate count of the number of victims of the crimes in Counts 10 to 11 for

which the Accused were convicted is not possible. However the Trial Chamber "heard
evidence of numerous beatings" in Kenema District 250 and the Trial Chamber found that
in Kono Distnct'P' an unkno ...vn number of civilians suffered mutilations including the
cutting off of limbs and the carving AFRC and RUF on their bodies, for instance the
incident at Kayima where 18 civilians were carved AFRC and or RUF on the bodies."52
96.

According to the factual findings of the Chamber, the numbers of civilians who

werc enslaved and foreed to work in diamond mines or on RUF farms, to carry loads, to
do household chores, to go on so called "food finding missions" or who were subjected to
other forms of forced labour for the RUF was massive. The Trial Chamber found for
instance, that 500 civilians were forced to mine from August to Deeember 1997 in Tongo
Field, Kenema Distriet."53 RUF rebels enslaved hundreds of civilians in camps and in

The Trial Chamber recalled the expert evidence ofTFI-081 that as many as 648 of the 1,168 patients
treated after the attack on Freetown had been raped. See Trial Judgement, para. 1575.
244 Trial Judgement, paras 1286 and 1291.
;'4' Trial Judgement, para. 1289.
lOb Trial Judgement, para. 129/.
247 Trial Judgement. paras 1473 and 1475.
201 Trial Judgement, para. 1405
m Trial Judgement, para. 1351.
HlI Trial Judgement, para. 1045.
HI Trial judgement, para. 13] O.
H2 Trial Judgement, paras 1190 and 1315.
lS, Trial Judgement, paras 1094 and 2051 and Section 4.1.1.4. p. 610.
243
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diamond mines throughout Kono District and at the military training base at Yengema.P"
Approximately 200 civilians worked in caeh major diamond mining site in Kana
Distriet255 and in Wendedu camp alone 300 to 400 civilians were kept.256 Sometime
between 1999 and 2000, approximately 400 civilians were gathered from Makeni and its
surrounding villages, jailed and then taken daily to Kono in truckS. 257 In Tombodu, Kana
Distriet, there were over 200 miners in 1999, and when mining activities beeame
extensive there were more than 500.2s~ The Chamber further found that hundreds of
civilians from all over Kailahun District were forced to work on so called RUF
"government" fanns. 2 59 Two large "government" farms operated in Giema on which
approximately 300 civilians were forced to work.2 6o In the training camp of Bunumbu in
Kailahun District, about 500 people were forcibly trained during three years.261
97.

The Trial Chamber found that the AFRCIRUF engaged in systematic looting in
Koidu in 1998262 and "unknown number of acts of pillage" was committed.i'"
5. Degree of Suffering or Impact of the Crimes on the Victims
98.

The crimes for which [he Accused have been convicted under Counts 6 to 9 of the

Indictment entailed lasting suffering for the victims of both a physical and psychological
nature.264 For instance. TFI-t95 experienced physical pain for five years after being the
"
vrcnm

0f

mu1'1
tip e rape an d rnaItreatment. 265

99. The Trial Chamber has found that the victims of sexual slavery and forced marriage
endured particularly prolonged physical and mental suffering as they were subjected to
!5~
m

Trial Judgement, para. 1224 and Section 4.1.2.4. p. 611.
Trial Judgement. para. 1246.
N TrialJudgement, para. 1233.
m TrialJudgement, para. 1249.
m Trial Judgement, paras 1256-1257.
H9 Trial Judgement, para. 1417.
260 Trial Judgement, paras 1422 and 1479.
261 Trial judgement, para. 1438.
26:' Trial judgement para. 1140
26J Trial Judgement paras 1334, [337,2063.
164 See Trial JUdgement, para. 1206: TF 1-218 described her condition after the two rapes: "I was trembling.
so I got up. I stood there for some time trembling" ;"1 was naked. Everywhere blood was oozing out of me
[... ] from my vagina, and also from my hand,"
M Trialludgement, para. 1[85.
266 Trial Judgement, para. 1463.
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continued sexual acts while living with their captors under difficult and coercrve
circumstances.i'f The Trial Chamber has also observed that in addition to physical

injuries, the conjugal association forced upon the victims carried with it a lasting social
stigma which hampers their reeovery and reintegration into society.i'" Victims of sexual
violence were ostracised, husbands left their wives, and daughters and young girls were
unable to marry within their community.P" TFI-195 explained that she was no longer
married, as her husband had divorced her, claiming that the rebels had battered her. 27o
While testifying about the events, TFI-I95 was overcome by distress?7l Many "wives"
suffered the additional trauma and consequences of being forced to leave their legitimate
husbands and bear children for their rebel "husbands".272 The Trial Chamber should
consider these multiple effects as adding to gravity.

100. Victims of the crimes for which convictions were entered under Counts 10 to 11
continue to experience great suffering and trauma long after the events. Mutilations
inflicted upon victims not only caused extreme pain and suffering, but rendered them
"dependent on others for the rest of their Iives.,,273 They have to bear the indignities and
disadvantages which this crime has inflicted on them. TF 1-192 said "I cannot use my
right hand to do anything because the bone was cut and I cannot use it any longer". He
also told the Trial Chamber that his sister whose hand was also chopped off cannot do a
thing with the hand?74 TFl-197 who has to live with an amputation broke down in Court
and told the Trial Chamber " .... when I sit down and think about what happened with me
and my friends I feel so bad about it.,,275

Trial Judgement, para 1474; see also para. 1466: "The use of the tenn "wife" by the rebels was
deliberate and strategic, with the aim of enslaving and psychologically manipulating the women and with
the purpose of treating them like possessions."
268 Trial Judgement para. 1296.
269 Trial Judgement, para 1349.
21DTFJ-J95, Transcript 1 February 2005, p. 2B.
m TFI-l95, Transcript I February 2005, pp. 15 - 16.
m Trial Judgement, paras 14\2-14\3.
m AFRC Senteneing Judgement, para, 46: the Judges found mutilations "particularly grotesque and
malicious, victims who had their limbs hacked off not only endured extreme pain and suffering, if they
survived, but lost their mobility and capacity to earn a living or even to undertake simple daily tasks, "
See also CDF Sentencing Brief, para. 49.
214 TFl-l92 Transeript, I February 2005, pp. 74-76.
m TFI-197 Transcript, 22 October 2004, p. 14.
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101. Victims who had carvings and marks inscribed on them have to carry these
loathsome and disfiguring marks with them for the rest of their lives. TFI-074 showed
the Court his chest and the records show that AFRC RUP had been inscribed on him. 271'

102.

and who, immediately before this act, had

been held at gun point and a gun shot fired between his legs and he felt like he was dead,
testified that he still feels pain
meted out to him by the rebel fighters. 27? He told the Court:

as a result of the treatment

-

103. Many more testimonies rendered before the Trial Chamber show the extreme and
lasting suffering of the victims of mutilations which should be reflected in the sentence.

104. The practice of forced labour in the different forms used by the RUF caused
immense suffering amongst the victims, The Chamber found, for instance, that civilians
carrying food were sometimes executed rather than released if they could not manage
their loads. This was also done in order to prevent them from reporting the abductions
and location of the rebels 2 79 If they were caught attempting to escape or if they were
unable to work the)' would be punished with beatings or given extra work 2SO or they
would be executed. l s i The Prosecution submits that the cruel practice of carving the
letters AFRCIRUF on the bodies of victims should be taken into account for sentencing
purposes as a particularly appalling way of exercising powers attaching to the right of
ownership over civilians.

TF1.074, Transcript 12 July 2004, pp. 31-32; Exhibit No.2 Photograph of Witness TFI-074, showing
the markin on his chest.

216

• Trial Judgement, para. 1216.
2~O Trial Judgement, para. 1218. para. 1248 for mining camps in Kono District regarding beatings.
';~I Trial Judgement, paras 1221 and 1326 with regard to RUF camps in Kono District between February
and December 1998, para. 1264 for Yengema training camp in Keno District.
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105. The impact of the crime of pillage on the victims Increases its gravity. Losing

properties of eonsiderable economic value would "detrimentally impact on the victim.,,282
6. Effects of the Crime on Relatives of the Victims and on Witnesses of Crimes

106. The Trial Chamber should consider as adding to gravity, the effeets the crimes had
on relatives of the victims,283 witnesses, and the community. The killings for which the
Accused have been convicted under Counts 3 to 5 caused mass displacement of civilians
due to terror and fear. For instance, the murder of a Nigerian female in Wendedu terrified
the civilians?84 TFI-122 testified that following the news that B.S Massaquoi and others
had been killed in Kenema Town, "a lot of people have already started pulling out of
Kenema Township. Kenema was more ofa ghost town, completely empty.,,285_

The effect of the crimes on relatives and witnesses became evident
even during the trial proceedings. When testifying about killings in Tombodu,

TFl~304

was overcome by distress, which forced the Chamber to stand down the proceedings for a
while.2 88 The witness testified that one day as he approached Savage Pit, " ... my hair
stood on age (sic]. There were so many skeletons, human bones packed over each other.

[... J When

I saw the bones, I was afraid.,,289 TFI-304 testified how his relatives who had

fled Tombodu, were afraid of going back. 29o

_

described his feelings when he

witnessed the killings by Rocky: "Then I bile my teeth together. Then I stiffened my
whole body. I took one step. I made it twice. Taking a tall step hc opened tire. He started
shooting. Then I became scared.,,291

182 Trial Judgement paras 1029 and I J 35
28J Kmojelac

Appeal Judgement, paras 259-260.
Trial Judgement, para. 1233.
285 TF1-122 Transcript 7 July 2005, pp. 91-93.
286 Trial Judgement, para. 1084.
287 Trial Judgement, para. 1396.
ass TFI-304 Transcript 12 January 2005, p. 35.
259 TFl-304 Transcript 12 January 2005, p. 36.
290 TFI-304 Transcri t 12 Janu
2005,.40.
284
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107. The practice of 'forced marriages' and sexual slavery stigmatised the women, who
lived in shame and fear of returning to their communities after the counter."? It was
found further. that the physical and psychological pain and fear inflicted on the women
"deliberately destroyed the existing family nucleus, thus undermining the cultural values
and relationships which held the societies together and that "sexual violence was
intentionally employed by the perpetrators to alienate victims and render apart
communities, thus inflicting physical and psychological injury on the civilian population

as a whole".29J
7. Vulnerability ofthe Victims
108. The victims of the crimes for which the Accused are convicted under Counts 3 10 5
included women, children, young as well as elderly people and detainees. thus a
particularly vulnerable section of the population. This adds to the gravity of the crimes.
Several findings of the Trial Chamber indicate that vulnerable victims were not saved. In

Tikonko in Bo District, a man was shot dead together with his wife and children?94 TF1~
004 saw a female corpse with an open stomach wound?95 A fifteen year old boy was
brutally killed in Koidu Town. 296 A female Nigerian was killed in Wendedu in Kono

District:2'17 The 64 persons killed in Kailahun had been detained prior to their exccunon?"
and were therefore helpless. The group included persons as old as 60 years. 2'19

..-rhe victims of sexual violence were often young women and girls, which the Trial
Chamber found to be the most vulnerable members of society.JOG The Trial Chamber has
found that abducted female children, including girls of less than 15 years of age were
forced into sexual partnerships with fjghter~.301

29Z Trial

Judgement, para. 1351.

m Tria! Judgement, para. [349.

Trial Judgement, paras 997 and ]018.
Tna! judgement, paras l003 and 1021.
~% Trial JUdgement, paras 1149 and 2063.
291 Trial Judgement, para. 2D65.
m Trial Judgement, paras 1450 and 2156.
1'19 Trial Judgement, para. 1387.
JOO Trial Judgement, para, 1348.
JQl Trial Judgement, para. 1622.
m
m
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The Trial Chamber found that other girls between 10 and 15 years of age
were taken as "wives" by rebels in Buedu?O]
She was habitually given drugs]05 which, the
Trial Chamber found, reflected Superman's intention "to further abuse and exercise
control over her. ,,]06

-

~e crimes under Counts IOta II were committed indiscriminately and the victims

included women, children and even elderly people. The rebels committed gruesome acts
in full view of the public; not even children were spared the awful sights. A grim account
was given by

"My children were sitting in front of me, where they were put they were
sitting and they were looking at me because they did not hide them. They
were in the open and they were seeing what was happening'V'"
Ill. Many of the enslaved civilians were particularly vulnerable. due to their young age,
sickness, or pregnancy. The Trial Chamber found on several occasions that children aged
eight, ten and twelve were captured.t'" and some were used for food finding missions?ll
Vulnerable victims, such as elderly people, were not saved from cruel treatment on the
mining sites. The Trial Chamber found for instance that at the Tombodu mining camp,
older civilians bore the brunt of the rebels' punishment if diamonds were not found.
They were undressed, put in cells and then taken to the riverside where they were flogged
and stabbed in the head.'!'

Trial Judgement, paras 591,1406.
Trial Judgement, para. 1407.
304 Tria! Judgement. para. 1408.
J03 Trial Judgement, para. 1408.
lIJO Trial Judgement, para. 1463.
307 Trial Jud ement, ara. 1291.
302
303

Trial Judgement, para. 1198,
Trial Judgement. para. 1215.
311 e.g. TFI-314 was an SGU and look part in two food-finding missions along with 25 other girls from
SBUs whose ages ranged between 10 to 15 years. See Trial Judgement, para. 1660.
312 Trial Judgement, para. 1253.
310
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8. Gravity of the Offences Regarding Counts 1 and 2

112.

The acts of terrorism and collective punishments for which the three Accused

have been convicted were committed on a wide and elaborate scale with an extreme
degree of brutality. These crimes were committed as part of a campaign to terrorise and
subdue the civilian population through extreme fear and punishment, which, it is
submitted, significantly increases their gravlty.t"
113.

In respect of Counts 3 to 5, the Trial Chamber held that the unlawful killings in
Kono District found to be committed by the RUF forces amounted to acts ofterrorism. 314
This was also found to be the case with respect to killings in Tikonko, Sembehun and
Gerihun in Bo Uistrict,315 in Kenema Tuwn,316 Tonga Field,311 and Cyborg Pit. 3lg It was
found notably that acts in Kono were committed "widely and openly, without any
rationale [sic] objective, except to terrorise the eivilian population into submission".3J9
Further, the extermination by Rocky of a group of civilians in Koidu was carried out with
the intent of indiscriminately and collectively punishing them for perceived support for
ECOMOG and the Kabbah Government, and thus was an act of collective punishment.V''
This was also the intent behind the execution of 200 civilians in Tombudu by Savage.F'
The Trial Chamber found the mass killing of 63 civilians in Kai1ahun Town, pursuant to
See Trial Judgement, para. 956: " [... ] [the] similar modus operandi, with civilians raped and killed,
houses razed Til rhe ground and property looted, establishes that these were not isolated incidents but rather
a central feature of a concerted campaign against civilians".
314 Trial Judgement, pan. 1341.
}jj Trial Judgement, paras 1032-1037,
316 Trial Judgement, para. 1125 : "The Chamber is satisfied that these crimes were intended to illustrate the
gruesome repercussions of collaborating or being perceived to collaborate with enemies of the RUF and so
to terrorise and subdue the population." See also paras 1132-1133 where it was also found that crimes
committed against victims suspected of collaborating with the Kamelors constituted collective
punishments, as "victims of these crimes were targeted in order to punish them for allegedly providing
assistance to enemies ofthe RUF [... J".
Jl7 Trial Judgement. para. 1127; "The Chamber finds that the shooting of one civilian in a crowd at a public
demonstration displays in such circumstances the specific intent to spread terror among the civilians
present and the civilian population of Tango Field in general. This is especially so in this context where
civilians were protesting against the AFRC/RUF forces. The Chamber is satisfied that the perpetrators
intended to impart a clear public message that such protests would be met with violence"
318 Trial Judgement, para. 1129: "We find that the perpetrators of the killings of civilians at Cyborg Pit
specifically intended by their conduct to spread terror among tbe civilian population in order to create an
environment conducive to absolute obedience. The Chamber thus finds that the multiple incidents of
violence at Cyborg Pit involving the killings of over twenty civilians; twenty-five civilians: fifteen civilians
and three civilians constitute acts of terrorism as charged in Count 1 ofthe Indictment."
319 Trial Judgemenl, para. 1343.
320 Trial Judgement, para. 1367.
3]1 Trial Judgemenl, para. 1369.
)1J

Prosecutor v. Sesay, Kallen, Gbaa. SCSL-04-15-T

43

Bockarie's orders and in the presence of RUF senior members, including Gbao, to
amount to an act of terror and to colleetive punishment.V"
114,

As regards acts of sexual violence charged under Counts 6 to 9. the Trial

Chamber found that perverse methods of sexual violence were used against women and
men of all ages,32) Acts of sexual violence were committed "in a calculated and concerted
pattern to use sexual violence as a weapon ofterror",324 as there was a "specific intent of
spreading fear amongst the civilian population as a whole, in order to break the will of
the population and ensure their submission to AFRCiRUF ccmtrol",325 Acts of rape,
sexual slavery and forced marriages in Kon0 326 and in Kailahun 327 Districts were found to
be part of this consistent pattern of conduct targeting women, Additionally, the rapes in
Tombodu, Sawao, Penduma, Bumpeh and Bomboafuidu and the outrages on personal
dignity committed in Bumpeh and Bomboafuidu reflected "a consistent pattern of
conduct openly exhibited by the rebel forces in their encounters with civilians",J28 The
Trial Chamber considered the public nature of the crimes to be "a deliberate tactic on the
part of the perpetrators to instil fear into the civilians",J29
115.

The acts of physical violence perpetrated in Kenema Town, including the

beatings and ill-treatment of TFl-129 by AFRCIRUF members and in which Sesay
participated, were found to amount to acts of tcrror. 330 These acts were also found to be
collective punishments.t" In Kono District, the amputations in Tombodu, Yardu and
Penduma, as well as the amputations and beatings in Sawao and the carvings in Kayima

and Tomandu were found to be acts of violence directed against civilians with the
specific intent of terrorising the civilian population. The Trial Chamber noted that the

m Trial Judgement, paras 1491-1492: "The Chamber also concludes that the killing of the 63 civilians was
commuted with the aim of indiscriminately punishing civilians perceived to be Kamajors or collaborators",
m Trial Judgement, para. 1347: these methods ranged from "brutal gang rapes, the insertion of various
objects into victims' genitalia, the raping of pregnant women and forced sexual intercourse between male
and female civilian abdnctees''.
m Trial Judgement, para. 1347.
315 Trial Judgement, para, 1J48,
326 Trial Judgement, paras 1353-1356,
327 Trial Judgement, paras 1493-1494,
m Trial Judgement, para. L354 (emphasis added),
.129 Trial Judgement, para, 1355,
330 Trial Judgement, paras 1123-1124 and 2052: "The Chamber reealls that Sesay participated in the beating
ofTFI·129 in Kenema Town by threatening TFJ-129 and firing his gun between TFI-129's legs (.. .]".
331 Trial Judgement, paras 1132· J 133,
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amputations and carvings practised by the AFRC/RLlF were notorious and these crimes
served as a permanent, visible and terrifying reminder to all civilians of the power and
propensity to violence of the AFRC and RLlF. 332 The Trial Chamber considered these
beatings and amputations to be "part of a pattern of punishments indiscriminately
inflicted against civilians whom the rebels accused of supporting the elected Government
of President Kabbah".33J
1]6.

It is to be noted that it was found that the enslavement of hundreds of civilians by

AFRC/RUF fighters at Cyborg Pit was an act of violence committed with the specific
intent to spread terror among the civilian population. The Trial Chamber explained that
"the massive scale of the enslavement, the indiscriminate manner in which civilians were
enslaved and the brutal treatment of the victims were circumstances capable of instilling,
and intending to evoke, extreme fear in the civilian population of Tongo Field".334
117.

Acts of burning, charged under Count 14, were found to amount to acts of terror

by the Trial Chamber.r" The evidence demonstrated that orders from AFRC/RLlF senior
commanders, including Sesay and Kallon, were given to bum houses in Koidu.~jt> The
Trial Chamber found that the burning of an unknown number of civilian homes during
the attack on Koidu in February/March 1998 and in Tombodu in the period from
February to April 1998 constituted collective punishments and acts of terrorism, as they
were intended to punish civilians for failing to support the AFRC/RUF and to prevent
civilians from remaining in these towns?3? TFl -041 had reported the burning to Kallon,
but his only response was that ECOMOG were advancing and he did not take any action
to stop the burning. The burning continued until the troops pulled out of Koidu, by which
Trial Judgement, para. 1357.
m Trial Judgement, para. 1372: "[ ... ] amputations were solely eommitted with the intent to punish the
population. Rebels variously aecused the victims of amputations of being "Kabbah's people" or
maliciously informed them that they could go to President Kabbah for new hands".
m Trial Judgement, para. 1 DO.
i l l Trial Judgement, para. 455.
J)6 Trial Judgement. para. 836: The Trial Chamber found that when the troops were retreating from Kono
during the April [998 ECOMOG attack, Kallon supervised the burning of homes on the orders of
Superman. See also para. [ 141: The day after the capture of Koidu, Johnny Paul Koroma, Superman, TFI
366, Sesay, Kallen and other AFRC/RUF Commanders assembled a meeting at Kimberlite. Johnny Paul
Koroma addressed the Commanders and ordered that all houses in Koidu Town should be burned to the
ground so that no civilian would be able settle there as the civilians were not supporters of the Junta. Sesay
reiterated this message, stating that the civilians had proved to be traitors and that they should not be
tolerated.
JJ7 Trial Judgement, para, 1361.
m
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point it was completely destroyed.l" The Trial Chamber has found that in Bo District, the
burning of more than 500 houses during the second attack on Tikonk0339 on 15 June 1997
and the burning of over 30 houses in Sembehun constituted acts of terror. 340 TF 1-004 said
that "the fires in some of the houses burned for two or three days after the attack. 34 1
118.

It is submitted that in addition to terror, acts of terrorism by burning caused

serious losses in terms of shelter and household property which caused serious hardship
to the vietims. The burning of more than 500 homes in Tikonk0342 and the burning of
over 30 houses in Sembehun-" left more than 530 families homeless and without any
form of household items, thereby rendering their daily lives extremely difficult. The
burning of civilian homes in Koidu Town 344 left a large number of families in a similar
predicament.
119.

The Prosecution submits that the gravity of the acts of terrorism and collective

punishments is increased by the fact that these acts formed part of a consistent pattern of
atrocities across a broad geographical area and over a considerable period of time,
involving a high number of victims and repercussions throughout the affected
community. Thus, the fact that certain of the crimes for which the Accused have been
convicted also qualify as acts of terrorism and collective punishment greatly increases the
gravity of the overall conduct of the Accused.

C. Aggravating Circumstances
120. In determining the appropriate sentences for Sesay, Kallon and Gbao, the Trial
Chamber is requested to take into account the aggravating circumstances presented
below.

Trial Judgement, para. 1157.
Trial Judgement, para. 1002.
]40 Trial Judgement, para. 1975. See also Trial Judgement, paras t032 and 1039.
341 Trial Judgement, para. lO05.
342 See Trial Judgement, para. 1005.
343 Trial Judgement, para. 1975. See also Trial Judgement, paras 1032 aud 1039.
344 Trial Judgement, paras. 1042 - 1143,2064.
JJS

JJ9
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1. Aggravating Circumstances Applicable to All Accused
(a) Sexual. Violent. and Humiliating Nature of the Acts

121. Some of the crimes in Counts 3 to 5 were characterised by particular violence and
humiliation. This should be considered as aggravating. For example, before B.S
Massaquoi and others were killed, they were mercilessly beeten.j" Their hands were tied
at their backs and the rope was cutting into their flesh.346 B.S Massaquoi who had been
the Chairman of Kenema Town Council,347 was stripped to his underwear.r" The
Chamber found that a number of violent crimes were committed in Kenema Town
against victims suspected of being Kamajors or collaborating with the Kamajors.t"
]22. Civilians who were forced to work for the RUF were often treated in an extremely
humiliating manner. The Chamber found that at times civilians who were captured and
taken to diamond mines were brought in ropes or chains and some had to work naked.J 50
In the Tombodu mining camp, the miners were dressed only in their underpants as their
clothes were taken

(0

discourage escape attempts. They were often bitten by mosquitoes

and ants bUl they were not given any medication, As a result, some of them died and their
bodies were thrown in the water.t" The Chamber recalled witness testimony that
"civilians were captured just like you would capture a chicken.,,352

123. Acts of pillage were often accompanied by violence and humiliation and this
should be considered as an aggravating factor. 353
(b) Length of Time During Which Crimes Continued

124. Killings were carried out over an extended time period, which should be considered
as aggravating, For example, the frenzy of killings in Kono District went on from
J4~ Trial Judgement, para. 1069,

Trial Judgement, para, 1070.
Judgement, para. 1066.
348 Trial Judgement, para. 1069_
'4~ Trial Judgement, para. J 123: These violent crimes included the killings at Mambu Street, the person
killed at the NIC building, the alleged Kamajor boss killed during "Operation No Living Thing," and the
killing of B.S. Massaquoi, Andrew Quee and four other civilians,
Jjll Trial Judgement, paras 1251-1252 and 1328 with regard to Tombodu in Keno District.
351 Tria! Judgement, para. 1251_
J5" Trial Judgement, para. 1247, citing TF 1-367, Transcript 22 June 2006, pp. 50-51.
1<; Trial Judgement, para, 1007.
346

347 Trial
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February/March through April 1998.354 The Chamber found for example, that a massive
number of civilians were killed in Tombodu during the period from about 14 February
1998 to 30 June 1998.355 The killings in Tombodu were particularly notorious and
disclosed a repetitive pattern with the disposal of bodies in Savage Pit.3~6
125. The fact that forced marriage was a continuous crime is to be considered an
aggravating factor. Where women and girls were forced into marriages, they had no
choice but to submit to the sexual desires and other demands of their "husbands" as an
ongoing predicament for the duration of an often lengthy period of captivity .35? TFI-016
was held captive by her "husband" for a period of one year and three months and was
forced to have sex with him on a daily basis. 358
126. The crimes in Counts] 0 and 11 were ongoing and indiscriminate during the period
25 May l997 to 19 February 1998. Certain incidents involved an inordinately long period
of time. For example, with respect to B S Massaquoi, "[tjhey beat him for about an
hour... He was groaning. shouting, asking for help." "They beat him mercilessly. Even a
cow you cannot beat. Even no animal you cannot beat like that.,,359 TFI ·197 and other
civilians were tied to a mango tree with wire and they were flogged for a very long
period. Every part of the witness's body was swollen after the flogging. 360
127. The Chamber found that forced mining in Kono District became widespread after
the recapture of Keno by RlJF troops subordinate to Issa Sesay in December 1998 and
continued until after January 2000.36 1 The Chamber noted several times that forced
mining for the RlJF in Kono District continued until disarmament in 2002,36:! and that
civilian camps in Keno District remained in existence until 2001. 363 It also held that the
training base in Yengema operated from 1998 until disarmament.i'" Furthermore,

Trial Judgement, pam. 2063.
m Trial Judgement. para. 1275.
:;56 Trial Judgement, para. 1275.
~\1 Trial Judgement, para. [213.
J~8 Trial Judgement, paras 1212-1213.
3.19 TF'1-129, Transcript 10 May 2005, p. 75.
360 TF 1.197, Transcript 21 October 2004, pp. 84-85.
361 Trial Judgement, para. 1242.
162 Trial Judgement, para. 1242.
J6J Trial Judgement, para. 1223.
3M Trial judgement. para. 1262.
:;54
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regarding forced fanning in Kailahun District, the Chamber found that from 30
November 1996 to at least September 2000 the RUF had a planned and organised system
in place in which civilians were intentionally foreed to engage in various forms of forced
farming throughout Kailahun Distriet. 365 This lengthy period of time should act in
aggravation.
(c) E:xacerhated Humiliation and De&radation
128. The Trial Chamber has entered cumulative convictions under Counts 6 (rape), 7
(sexual slavery), 8 (forced marriage) and 9 (outrages upon personal dignity). The
humiliating and degrading nature of the sexual violence and phenomenon of forced
marriage has to a large extent been captured by the convictions under Count 9. In
determining sentence. it should be taken into account that it was often the case that
lasting suffering was caused, or where there was a clear and direct intent to humiliate the
victim as opposed to mere knowledge of this likely effect. A manifest desire to debase
victims and place them in situations of unimaginable mortification was frequently
evident, particularly in the commission of sexual crimes in public or in front of family
members of the vietim. While some women were taken inside houses to be raped, others
were raped outside in full view of other civilians.366
129. In carrying out mutilations. the rebels did not cut offjust any hand. but ensured that
the amputation had a severe effect on the victim by insisting on cutting off the right
hand.367
(d) Total Disregard for the Sanctity of Human Life and Dignity
130. Killings were earried out in total disregard for the sanctity of human life. For
example, the Chamber observed that the executions of Bonnie Wailer and two orhcrs'"

1205: The Tria! Chamber found that in
Bumpeh, a couple was ordered to have sexual intercourse in front of rhe other captured civilians. The rebels
then forced the man's daughter 10 wash her father's penis. Prior to that, the civilians had been stripped
naked and commanded to laugh.
167 TFl-192, Transcript I Februarv 2005, p. 23.
368 Trial Judgement, para. 1103 . .
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demonstrated "the reckless disregard for civilian life".369 The Chamber also found that in
the killing of Mr. Dowi, "the perpetrators acted with a reckless disregard for civilian
life".J70 In the killing of a Limba man in Tonga, "the perpetrators demonstrated a wanton
disregard for hurnan life typical of the AFRCIRUF forces't.l"

(e) Enjoyment of Criminal Aets, Depra... ity and Sadistic Beha"iour
131. The manner in which some killings were carried out demonstrated the enjoyment of
criminal acts, sadism or a desire for revenge, which is aggravating. On one occasion in
Kenema, prior to being killed, a man was marched through the streets by rebels who were
singing that they had caught a Kamajor and were taking him to Bockarie. 372 At the time
the man was killed, Bockarie was, "brandishing his pistol in the air, boasting that he must
do away with all the Kamajors.',37J Also in Kenema, AFRC/RUF fighters danced and
sang around the dead body of a man saying they had killed the Kamajor boss.3 74
132. The rebels were sadistic in the commission of the crimes in Counts 10 to II and

appeared to enjoy their acts. The Chamber will recall how women were asked to applaud
and laugh as the hands of some men were being cut off. 375 During the "flag trick" the
rebels would raise or lower a flag and unsuspecting passers-by would then be harassed
for not stopping.
The "flag trick" became a game to the rebels.

Trial Judgement, para. 1104.
Trial Judgement. pya. 1100.
J7I Tria! Judgement, para. 1128.
J72 Trial Judgement, para. 1058.
.m Trial Judgement, para. 1059.
m Trial Judgement, para. 1065.
m Trial Judgement, para. \ 184.
m Trial Judgement, para. 1047.
m Trial Judgement. para. 1177.
369

;<10
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Exploitation of Women and Girls

134. The Trial Chamber found that forced marriage was a means of obtaining unpaid
logistical support for troops.378 This motive, reflecting blatant exploitation of vulnerable
women and girls, should be seen as an aggravating factor.

2. Aggravating Circumstances Issa Sesay
(a) Leadership Role of Sesay
135. Sesay was found liable under Article 6(1) of the Statute for planning the
enslavement of hundreds of civilians to work in mines at Tombodu and throughout Kono
District between December 1998 and January 2000. 379 The Chamber found that Sesay's
conduct was a signifieant contributory factor to the perpetration of enslavement, that he
intended the commission of these crimes and that it was him, in concert with other RUF
leaders, who mastcnninded the abduction and enslavement of hundreds of civilians for
diamond mining throughout Kono District. J80 From the faetual findings of the Trial
Chamber it can be inferred that Sesay used his role as a high-ranking leader of the RUF
to plan the enslavement of hundreds of civilians. The RUF mining Commanders reported
directly to Sesay. He visited the mines to collect diamonds, signed-off on the mining log
books and transported diamonds to Bockarie as well as taking them to Liberia. Sesay
received intelligence reports from the mining camps and through his bodyguards
supervised the mining by enslaved civilians. 381 Sesay also visited the mines, ordered that
civilians be eaptured from other Districts and arranged for transportation of the captured
civilians to the mines. J82

(b) Education, Training and Experience ofSesay
136. Issa Sesay is a reasonably educated person up to form three,38J who was well
trained prior to the commencement of the RUF war in Sierra Leone.I" He served in the
m Trial Judgement, para. 2lO7.

Trial Judgement, para. 2116.
Trial Judgement, para. 2115.
381 Trial Judgement, para. 2086.
382 Trial Judgement, para. 2113.
J8J Accused Issa Sesay, Transcript 3 May 2007, pp. 30~32.
384 Accused lssa Sesay, Transeript 3 May 2007, pp. 45-51.
379
380
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RUF for a long period gaining experience and rising through the ranks;~8S thereby gaining
full knowledge of his duties and responsibilities. By the time of the crimes, Issa Sesay
was a knowledgeable and experienced adult, with a high level of responsibility entrusted
in him. These factors should be considered as aggravating.

(c) Desire for Pecuniary Gain
137. The Trial Chamber found that Sesay also enslaved civilians for so called "private"

mining and that civilians were supervised by the bodyguards of the RUF commanders,
including Scsay's bodyguards.t" Recalling that Sesay was convicted both for
participation in a joint crimina! enterprise and for planning the crime of enslavement the
fact that he used his position and authority within the RUF as well as the established
system of enslavement, for his own pecuniary gain is an important aggravating factor.
This is also true of the farms, which the Trial Chamber found were owned by RUF
commanders, including Scsay, between 1995 until 2000. The Trial Chamber held that
"their produce was for the exclusive enjoyment of the particular proprietor of the
c.
" .)&7
,arm

3. Aggravating Circumstances Morris Kallon
(a) Leadership Role of Kallon
138. Kallen has been found liable under Article 6(1) of the Statute for instigating the
murder of a Nigerian female in Wendedu in Kono District. The high position of
leadership held by Kallon is aggravating. At the time ofthis crime, Kallon had the rank of
Major and he was a senior RUF Commander. Kallon was an operational Commander
who gave orders which were complied with by troops. Importantly, Kallon was a
Vanguard and this status afforded power and engendered respect. 388 The Trial Chamber
found that Kallen's assignment permitted him for example to exercise a supervisory role

J8S Accused lssa Sesay, Transcript 3 May 2007, pp. 89-109; Transcript 4 May 2007, pp. 2-3 and 20·21;
Transcript 22 June 2007, p. 28.
J86 Trial Judgement, para. 2097 .
.l8J Trial Judgement, para. ]425.
m Trial Judgement, paras 833-838,
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over Rocky, a fellow Vanguard.P" In instigating the murder of the Nigerian female in
Wendedu, Kallon abused his leadership position, which is further aggravating.

(b) Education, Training and Experience of Kallon
139. Morris Kallon is an educated person up to form five,39o who was well trained prior
to the commencement of the confliet in Sierra Leone 39J and he served in the RUF for a

long period gaining experience, rising through the ranks"? and thereby gaining full
knowledge of his duties and responsibilities. By the time of the crimes, Morris Kallon
was an intelligent, mature, experienced and responsible adult. These factors should be
considered as aggravating.

(c) Desire for Pecuniary Gain
140. The Trial Chamber found that Kallon used enslaved civilians for "private" mining
and that civilians forced to mine diamonds were supervised by Kallon's bodyguards.l'"
Recalling that Kallon was convicted for participation in a joint criminal enterprise with
regard to enslavement in Kenema and Kono District and as a superior for enslavement in
Kono District, the fact that he used his position and authority within the RUF as well as
the established system of enslavement for his own pecuniary gain is an important
aggravating factor.

(d) Behaviour of Morris Kallon During Trial
141. There is evidence that Morris Kallon sometimes demonstrated a defiant attitude and
lack of respeet for the judicial process in his refusal to attend court. J94 This should be
considered in aggravation.

Trial Judgement, para 2118.
Accused Morris Kallon, Transcript 11 April 2008, p. 50.
391 Accused Morris Kallen, Transcript II April 2008, pp. 50-56.
In Accused Morris Kallen, Transcript 18 April 2008, pp. 15-16 and 83-85.
393 Trial Judgement, para. 2097.
394 Exhibit 13, Morris Kallen's letter to the Trial Chamber demanding his acquittal and indicating that he
did not find his presence in court necessary; Transcript 4 February 2008, pp. 6-8, (for completeness, pp. 2
33).
389
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4. Aggravating Circumstances Augustine Gbao
(a) Education. Training and Experience of Gbao
142. Gbao is a trained Police Officer who, prior to the war, served in the Sierra Leone
Police. He was an RUF Vanguard and was an educated person who was well trained prior
to the commencement of the conflict 395 He once served as Secretary to the Commander
in Chief. Sankoh. J 'l6 He served in the RUF as ideology truiner. J 97 He was knowledgeable
about the Geneva Conventions/" and served in the RUF for a long period gaining
experience, rising through the ranks 399 and thereby gaining full knowledge of his duties
and responsibilities. By the time of the crimes, Augustine Gbao was an intelligent,
mature, experienced and responsible adult. These factors should be considered as
aggravating.
(b) Desire for Pecuniary' Gain

143. The Trial Chamber found that civilians were required to work on farms owned by
Gbao to do so called "private" farming. The Trial Chamber found that these private farms
were operated in a similar marmer to the RUF "government" farms, except that their
produce was for the exclusive enjoyment of the particular proprietor of the farm.""
Civilians were forced to work on Gbao's personal farm in 1997 and 1998. The food
produced on those farms was for Gbaos personal use and the civilians were not paid."!
Recalling that Gbao was convicted for participation in a joint criminal enterprise with
regard to enslavement in Kenema, Kailahun and Keno District, and that the Trial
Chamber had found that he was involved in the planning of the enslavement of ci vilians
for RUF farms,":' the fact that he used his position and authority within the RUF as well
as the system of enslavement established under the RUF for his own pecuniary gain is an

important aggravating factor.

l~~ DAG-OSO,

Transcript 6 June 2008, pp. 16-1tI,
Transcript 6 June 2008. p. 13,
m Trial Judgement, paras 734 and 2010-2012.
:,~~ DAG·OSO, Transcript 6 June 2008, p. 26.
399 DAG-080, Transcript 6 June 2008, p. 13.
4~O Trial Judgement, para, 1425.
~Ol Trial JUdgement, par~s 1<\26 and 2037.
m Trial Judgement, para. 2036.
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7JII;}..
(c) Behaviour of Augustine Cbao During Trial
144. There is evidence that Gbao in some cases demonstrated a defiant attitude and lack

of respect for the judicial process in his refusal to attend court which should be
eonsidered as an aggravating factor. There is also evidence that Gbao refused to
recognize the jurisdiction of the court for a significant period of the lria1. 403

D. Count 12: Child Soldiers
145. The massive recruitment of child soldiers, a particularly heinous cnme. was a
distinctive practice of the RUF. The Trial Chamber found that "it is established beyond
reasonable doubt that: (i) between February and April 2998, RUF and AFRC fighters
routinely abducted persons under the age of 15 in Keno District for the purpose of using

them within their respective organisations; and (ii) RUF fighters subjected persons under
the age of 15 to forced military training at Bayama and Bunumbu in Kailahun District
between 1997 and December 1998 and at Yengema in Kana District between December
1998 and September 2000",404 The Chamber further held that "between November 1996
and September 2000, the RUF routinely used persons under the age of 15 to actively
participate in hostilities in Kailahun, Kana and Bombali Districts, as charged in Count 12
of the Indictment:,40s The Trial Chamber found Sesay and Kallon to be liable pursuant to
Article 6 (1) for planning the use of children under the age of IS to participate actively in
hostilities in Kailahun, Kana and Bombali Districts between 1997 and September
2000.~06

1. Gravity of the Offence

(a) Scale and Brutality of the Offences Committed
146, The Trial Chamber found that the RUF and later, the AFRCIRUF, routinely and
systematically abducted children including those under the age of 15.407 The practice of
40) Exhibit I, Augustine Gbao's Declaration that he did not recognise tlle SC$L and had resolved not to
take part in its proceedings; Transcript" July 2004, pp. 11-15; Transcript 4 February 2008, pp. 8-9, (for
completeness, pp. 2-33).
4[101 Trial Judgement para. /708.
401 Trial Judgement, para. 1748.
4{\6 TrillJ Judgement. paras 2230 and 2234,
407 Trial Judgement, paras 1696 and 222<J.
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'3? 11'3
forcibly recruiting persons under the age of 15 and using them in hostilities has been
described by the Trial Chamber, throughout its Judgement, as "large scale and
organised",408 "widespread",409 "entrenched and institutionalised",410 and has been
qualified as "a consistent pattern of conduct.,,41 J It was "deliberately executed in order to
support the war effort of the RUF and AFRC forees.v''?
147. Children were brutally abducted and subjected to a harsh military training which
often ended with the death of the recruits. It was found that recruits who were unable to
endure the training regime would be shot and killed. 4 13 The evidence considered by the

Trial Chamber indicates clearly that no mercy was shown towards children who were part
of the RUF and that brutal aets of violence were consistently committed against them.

(b) Number of Victims
148. Countless victims were affected by the crime of conscription and use of child
soldiers. In particular, the Trial Chamber found that the RUF and AFRCIRUF forces
engaged in abduction campaigns in whieh thousands of children of varying ages were
forcibly separated from their families. 4 14
149. The Trial Chamber found that "large numbers of children, including TFl-141 and
TF 1-263, were abducted by the AFRCRUF forces in Kana District between February
and April 1998.,,415 The evidence also showed that a "large number of recruits from
Bunurnbu in Kailahun District and from Kono District were trained at Yengema.vt" 53
children were being trained in Bunumbu training base in May ]998. 417

~f18 Trial Judgement, paras 1614 and 222].

Trial Judgement,
Trial Judgement,
41 I Trial Judgement,
412 Trial Judgement,
4]] Trial Judgement,
414 Trial JUdgenent,
m Trial Judgement,
416 Trial Judgement,
417 Trial Judgement.
409
410

paras 1703 and 1744.
para. 1621.
paras 1615 and 1707.
para. 1744.
para. 1641.
para, 16{7.
para. 1697.
para. 1646.
para. 1635.
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150. "Between May 1997 and February 1998, young male and female soldiers armed
with AK-47s, some as young as 12 years old, were present in Kenema District.,,418 There
419
were over 100 SBUs in Tonga Field assigned to guard Cyborg Pit.
151. The Trial Chamber recalled Ihat in Makeni in 1999, hurulreds of children between
the ages of 11 and 15 were "registered" by the RUF and sent for military training. 420
152 The Chamber found that "[ijn 1997, the RUF officially handed 340 children over to
UNICEF, 188 of who were determined to have been child soldiers. About 400 to 450
children surrendered weapons to UNICEF at Teko Barracks in 1997, the majority of
whom were between 10 and 15 years old of age. At this time, the UNICEF interim care
centre in Makeni received a record number of between 450 and 470 children, all of whom
had been with the RUF.,,421
(c) Degree of Suffering or Impact of the Crimes on the Victims

153. Children conscripted and subsequently used in hostilities are greatly exposed 10
physical harm in addition to the ill-treatment they endured within the RUF ranks. Many
of the recruits that trained together with TFI-141 perished during their training. either
from beatings or shootings or from injuries sustained by falling off the "monkey bridge'

onto barbed wire. 422 TFl-263 and TFI-141 both explained how they suffered many
injuries in the course of their training by being repeatedly beaten. 423
42<

418

Trial Judgement. para. 1663.

~19 Trial Judgement para. l664.

Trial Judgement, paras 1684 and 1701.
Trial Judgement, para. 1625. The majority of these children were between the ages of 10 and 15.
4:2 Trial Judgement, para. 1642. See also para. 1640: TFI-14l described his training at Bunumbu in detail.
He explained that the recruits were forced to cross the "monkey bridge," which consisted of a layer of
sticks and that "those who fell landed on barbed wire and at times were shot".
m TFl.263, Transcript 6 April 2005, p. 37; TFl-141, Transcript 12 April 2005, p. 24, lines 5-7: "Then
later we are taken 10 a place that they were referring to as alaka. At that place they will seriously beat us.
People even died there, more than three people even died there at alaka.' The witness described the place
called alaka: "Well. there was a place was built, it was a circle-like thing and had a single exit and entrance.
And at that entrance there was the practical training instructors, all having canes in their hands. It was
through that place that you'll enter. They will beat you until you enter the aleke, and when you reach there
they will start beating you again." (ibid, lines 18- 22).
424 IT 1-199, Transcript 20 July 2004. pp. 31·32. The witness showed the marks during trial, ibid. p. 32, l.
10-l4.
4;0
4;1
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154. It is to be stressed that the crimes charged under Count 12 have a significant and
prolonged psychological impact on the children. This Trial Chamber has already
observed that "child soldiers are deprived of a family, deprived of an education and all
the advantages that would otherwise help them be children and prepare them for
adulthood [... ] In the end, child soldiers will suffer deep trauma, which persists long after
the fighting has stopped.,,415 Further, it is to be noted that "besides the risk to their
physical well-being active participation in armed hostilities teaches them the rule and

culture of violence, disrupts their education and frequently results in gravest traumas,
since children are even less capable to deal with the horrors of war than grown adults.
Social re-integration poses particular problems for children that have never seen anything
else than conflict and violence. ,,416 IF 1·141 was in fact diagnosed with Post- Traumatic
Stress Disorder ("PTSD") originating from his experiences as a child soldier with the
RUF. 411
(d) Effects of the Crime On Relatives ofthe Victims and on Witnesses of Crimes

155. The crime undoubtedly also has an effect on the relatives of the victims. 418 The
experience of children conscripted and/or used in RUF ranks has an irreversible impact
on their lives, but also on their families, as reintegration is a long and difficult process
that affects not only the child himself, but his family and the community in general. The
Speeial Representative of the Secretary-General for Children and Armed Conflict has
noted that "the consequences for these children and for their communities are
eatastrophiIC. ,,419

41~ CDF Sentencing Judgement. para. 55, citing Child Sctdiers (Geneva: lCRC, 20W), available at
http:/,Iwww.icc.org.
416 M. Cottier, "Participation of children in hostilities", in Ono Trifftercr, Commentary on the Rome Statute
uftl'<!-!lIternati:mal Crimina! Court: Oose-vcrs' Noles, Article b.~' -trucle, 2 nd ed., Oxford, 2008, N 227, p.
467. See also Report on Impact of Armed Conflict on Children, Grace Macher, 26 August 1996, para. 50:
"Former child soldiers have grown up away from their families and have been deprived of many of the
normal opportunities for physical, emotional and intellectual development".
m Trial Judgement, para. 583; Exhibit 15, paras 2,3: "The Post Traumatic Stress is observable in Witness
TFI-141 through symptoms like paipitaticns and body pains, which increase when he is asked to recall
events related to the time lie spent as a child combatant. wtmess TF 1-141 also reports feelings of fear,
associated with moments of depersonalisation, as if he is back in the environment where the events took
place."
ng Kmojelac Appeal Judgement, paras 259,260.
4!9 Report of the Special Representative of the Secretary-General for Children and Armed Conflict, 6
August 2008, para. I.
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156. Evidence adduced has shown undeniably that children endured reintegration
problems for a prolonged period after having been released. 430 Child soldiers conscripted
in RUF ranks have clearly expressed how difficult it was for them to reintegrate into
society as a civilian. TFI-199 said that after they were handed over to Caritas, people
were scared of them and the community was reluctant to receive him and other ex-child
soldiers, calling them "rebel children".431 Another boy, aged 14 at the time of his family
reunification, told TFl-174 that he wanted to get married because as a member of the
RUF for five years he had grown accustomed to regular sexual intercourse as he had
431
raped many women.

(e) Vulnerability aflbe Victims
157. The Trial Chamber noted that a substantial percentage of AFRC/RUF fighters were

young recruits, that many abducted children were as young as ten years old, and some
were even younger.,m Indeed, children as young as eight and nine were abducted.4~4
Children from 8 to 15 years of age were assigned by the RUF into SDUs. 435 Girls of the
same age range were also targeted, as Small Girls Units (SGIJs), similar to the SBUs.
. d an d their
thei memb ers un derwent training
.. ,,436
a Iso existe
.
158. The Trial Chamber found that many of those children abducted from Kono District

in 199R included male and female children between 10 and 15 years of age who were
organised into SBUs or SOUs. 4J7 At Bunumbu training base, SBU and SOU units

--------430 See also Report of the Special Representative of the Secretary-General for Children and Anned Conflict,
6 August 2008, A/63/227, para. 46 showing the impact of the crime on the broader community and the
difficulty of the reintegration process: "Reintegration of children in situations of armed eonflict is a
complex and long term proposition. [... ] Beyond the practical challenge of locating the families and
communities of lost children, successful reunification must also address the less straightforward challenge
of "spiritually" recounccring children aud their communities. This includes dealing with the sense of
alienation, guilt or anger that children may harbour against families whom they may accuse of failing 10
protect them. At the same time, reintegration programmes must also take into account challenges related to
the communities themselves being prepared to accept the return of their children, in contexts where
atrocities may have been committed by those children in their communities."
~31 TFl-199, Transeripl20July 2004, pp. JIH9.
m Trial Judgement. para. \624.
H Trial Judgement, para. 1617.
454 TrialJudgement, para. 1702.
435 Trial Judgement, para. 16:' 1.
416 Trial Judgement. para, 1622.
m Trial Judgement, para, \612.
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comprised children between 8 and 15 years 01d.438 Yengema training base, similarly
organized, also had such SBU and SOU units.439 The RUt' and AFRC soldiers in Tonge
included SBUs as young as nine ..f40 The Trial Chamber found that in May 2000, the RUF
used children, some as young as ten years of age, armed with light weapons, rocket
launchers and grenades. to mount an ambush against UNAMSIL peacekeepers on the
road from Lunsar to Makeni. 4 4 1 Between 1998 and 2002, the majority of the "separated"
children (child soldiers, unaccompanied children and children suffering from war-related
stress) in Interim Care Centers established by U1\ICEF were between the ages of 12 and
16, the mean average being approximately 14 years of age in most Centres".441
159. It is therefore evident from the Trial Chamber's findings that many of the abducted
children later conscripted and/or used in hostilities were young children and were
therefore particularly vulnerable. The Prosecution notes the vulnerability of TFl-141 and
TFI-263 who were captured and forcibly trained at the age of 12 and 14 respectively.r"
TFl-314 was 10 years old when she was abducted by the RUF from her school in

1994.444
(f) Gravity of the Offence: Sesay

160. It was found by the Trial Chamber that Sesay, as one of the most senior RUF
Commanders, made a substantial contribution to the planning of the system of
conscription. Additionally, he directly participated in and made a substantial contribution
to the planning and execution of the use of child soldiers to participate actively in
hostihrlcs.t"
161.

During the attack on Koidu Town in December 1998, Sesay was accompanied by

his security guards, which included children between the ages of 12 and IS years.t" The

~38 Trial Judgement, para, 1635.
m Trial Juogemeur, para. \647.

Trial Judgement, par;, 1t'it'i4
Trial Judgement, para. \7\4.
~42 Trial Judgement, para, 1626.
4ol,J Trial Judgement, paras \629-\630.
411 TFl-314, Transcript 2 November 2005, p. 2.-1. Trial Judgement, para
\660: TFl-314 was an SOU in
Buedu from t 994 to 1998
445 Trial Judgement, paras 2226 and 2229.
446 Trial Judgement, para. 1671.
440
441
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3JII 'i
Trial Chamber found that these children were actively participating in hostilities. 447
While UNAMSIL Commander Edwin Kasorna was detained at Yengema, he observed
that when Sesay visited the base. he was usually accompanied by 30 to 40 heavily armed

RUF soldiers, including 10 to 12 child soldiers who were between 10 and 12 years of
age.44 S It was found that these armed boys were acting as Sesay's bodyguards and were
actively participating in hostilities. 449 The Trial Chamber further found that "Sesays
bodyguards, including persons under the age of 15, participated with Sesay in the attack
on Koidu in December 1998 and accompanied Sesay as his security at Yengema in May
2000.,,450 The Prosecution submits that Sesay directly and intentionally put children at

major risk of being harmed or killed in hostilities by personally using children under the
age of 15 in this way. This significantly enhances the gravity of his role in planning the
crrme.

162. Sesay played an active role in the training camps where large numbers of persons
under the age of 15 were trained between 1997 and 2000.45 1 In June 1998, Sesay gave
orders that "young boys" should be trained at Bunumbu. He also visited Camp Lion and
addressed the recruits. 452 He received reports on the number of trainees. including SBDs,
4S3

at Bunumbu and subsequently at Yengema.

The Trial Chamber found that it was

pursuant to an order from Bockarie and Sesay that Yengema was established as a training
base.454 From his base in Kailahun District, Sesay ordered that all civilians be trained and
that the SBUs be armed with small firearms. Many civilians from IOta 25 years of age
were trained in Buedu at that time. 455
163. The Trial Chamber considered that the execution of the system of conscription
required a substantial degree of planning and that this planning was conducted at the

447 Tri:'ll Judgement. para. 1735.
MB Trial Judgement, para. 1689.
4.~ Trial JUdgement, para. 1736
.5D Trial Judgement, para. 2227. It is to be noted that the Chamber held that the Prosecution failed to
parttcuterlse the personal use of children under the age of 15 by the Accused in the indictment. It
consequently found none of the Accused liable for the personal commission of the use of child soldiers.
(see Trial Judgement paras 1732 and 2221)
431 Trial Judgement, para, 2229.
m Trial judgement, pard. 2226.
4.13 Trial Judgement, paras 1699,2224 and 2226.
454 Trial Judgement, para. 2088.
4S3 Trial Judgement, para. 2087.
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71//i
highest levels of the Ref organisation, including by Sesay

>

456

In addition to personally

perpetrating the crime, Sesay's role was pivotal in its planning and execution.
(g) Gravity of the Offence: Kallon

164.

The Trial Chamber found that Kallen participated in the design and maintenance

of the system of forced recruitment and use and that his contribution in this regard was
substantial. 457 Kallon was actively engaged in the abduction and planning of training of
SBDs in Kono District in February/March 1998.'158 He was a senior RUF Commander
during the attack on Koidu Town in February 1998 in which children were abducted in
large numbers to be sent to RUF camps."? In June 1998, Kallon and Sesay gave orders
for children to be trained at ReF camps. The Trial Chamber further found that "Sesay's
bodyguards, including persons under the age of 15, participated with Sesay in the attack
on Koidu in December 1998 and accompanied Sesay as his security at Yengema in May

2000.',460 The Trial Chamber found that in 1998, Kallen brought juveniles under [5 years
of age to Bunumbu for training. 46 \ The Chamber has also found that Kallen had
bodyguards who were under the age of 15 years and that he knew the SBU" were used to
force the enslaved mining and guard the mining sites. Hi2 Kallen was the senior RUF
Commander on 3 May 2000 at Moria near Makeni where child soldiers were used in the
ambush ofUNAMSIL forces.4(,3 The ambush team included fighters as young as 10 years
of age who carried light weapons, rocket launchers and grenades.'~64
165. Kallen's engagement and involvement in the planning of the training and use of
child recruits was extensive and instrumental. Kallon also personally used children under
the age of 15 as bodyguards and personally conscripted children, a [actor to be taken into

account in the assessment of the gravity.
416 Trial Judgement, para. 2225.
m Trial Judgement para. 2231.
dl~ Trial Judgement, para. 2096.
4.i9 Trial Judgement, para. 2232.
~6Q Trial Judgement, pare. 2227.
46) Trial Judgement, paras 1638 and 2a95. However, lhe Trial Chamber found, thal "[aJllhough there is
evidence that [... ] Kallon may have personally eon.~cripted ehildren by bringing them for training at
Bunumbu, tlle Prosecution failed ro plead these material particulars in the Indictment." (see Trial
Judgement, plra. 2221).
462 Trial Judgement, para. 2095; see also para. 1732.
46J Trial JUdgement, para. 2232.
464 Trial Judgement, para. 1687.
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2. Aggravating Circumstances
(a) Length of Time During Which tbe Crimes Continued
166. The Trial Chamber established that the continuous recruitment of manpower by the

RUF for combat was capital, vital and indispensable for the pursuit and sustenance of
their war effort.

465

The Trial Chamber held that the military training of children by the
RUF dated from its inception as an armed movement. 466 It was a consistent pattern of
467
conduct that began as early as 1991 and continued throughout the Indictment period.
It
was found that the Yengema training base. where forced training took place, operated
until the end of the disannament. 468 The fact that the RUF recruited and trained children
under the age of 15 for a lengthy period of almost 10 years and certainly throughout the
Indictment period, is a serious aggravating factor.

(b) Desire to Cause Terror Hnd Desire to Inflict Pain or Harm
167. The treatment of children from the day of their capture to their conscription and

subsequent use was intended to totally subdue them to the authority of the RUF.
Abducted children were subjected to an excruciating training whieh involved flogging
and ill-treatment.V" being provided with d-rugs,470 and being carved with the letters RUF

on their bodies.f J Those means and methods were used to inflict pain and instil fear in
them so that they would become automatic killing machines."? It is submitted that this
process, designed 10 discipline children and to which Sesay and Kallen adhered,
aggravates the crime committed by them.

3. Aggravating Circumstances Sesay
] 68, The Prosecution submits that there are significant aggravating circumstances m
Sesay's case.

TnalJudgernent, para. J698.
Trial Judgement, pam.. 1615.
4~" Trial JUdgement, paras 1615 and n03; see also para. 1617.
468 Trial Judgement, para. [646.
4e'1 Trial JUdgement. paras 1633-1648.
4~O Trial Judgement, para. 1623.
4,1 Trial Judgement, para. \624.
rz See Trial Judgement, para. 1616.
46!
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(a) Leadership Role ofSesay
169. Sesay had been found liable under Article 6(1) ofthe Statute for planning the use of
children to actively partieipate in hostilities. The high position of leadership held by
Sesay is aggravating. Sesay addressed the recruits at Bunumbu training base telling them
(hat they would be sent to the battlefield and warned them

to

comply with orders once in

the battlefield. He threatened that they would be executed if they failed to do

SO.473

Sesay

noticeably exercised his leadership role by giving a speech at the training base and by
proffering threats, in order to convey the message that recruits were to obey RUF
commanders. This conduct should be considered as aggravating his planning of the
cnme.

(b) Premeditation. Motive, Willing and Enthusiastic Par1ieipation in the Crimes
170. The Trial Chamber found that the RUF habitually gave alcohol or drugs such as
marijuana, amphetamines, and cocaine to child fighters before and during combat
opcratlons.F'' The children testified that after ingesting the drugs, particularly cocaine,
they felt no fear and they "became bloody".475 In December 1998, Sesay visited RUF
fighters who included children under the age of 15 as they were preparing to conduct an
attack on Darn and he distributed drugs as "morale boosters" for them. 476 In the ease of
Sesay, the Chamber's findings show that the distribution of alcohol and drugs took place
strategically just before combat, and thus indicates premeditation on the part of Sesay to
usc under-aged children in combat ectivities.V'

(c) Sesay Could have Prevented Others from Committing the Crimes
17]. Due to his position of authority, the Prosecution considers that Sesay's conduct in
failing to prevent the erime of using child soldiers amounts to an aggravating factor.

47J Trial Judgement, para" 1643 and 2226.
m Trial Judgement, para. 1623: TFl-199 and other boys of SBUs were also given marijuana by their
Commanders before they engaged in an attack in order to help them remain at ease during combat.
os Trial Judgement para. ]623.
J76 Trial Judgement, para. 2227; see also para. 1650: "Sesay and Mike Lamin arrived at the camp with
"morale boosters" including jarnba, Marninyini rum, cigarettes and hard tobacco known as tongom. The
"morale boosters" were distributed amongst the fighters, including TF1·J41, by the Commanders in
preparation for combat."
m Tr!a! Judgement, paras 1623 and 2227
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4. Aggravating Circumstances Kallon
(a) Leadenhip Role of KalloD

172.

Kailon had been found liable under Article 6(1) of the Statute for planning the use

of children to actively participate in hostilities. The Trial Chamber emphasized KalJon's
role as a senior Commander with respect to his conviction under this Count.4n

This

leadership role should be seen as an aggravating factor.
E. Counts 15 and 17: Attacks on UNAMSIL Personnel
1. General Considerations Regarding Gravity of the Offence

173. In the 1990s, attacks on UN and humanitarian assistance personnel became a matter
of concern on the agenda of the international community. The Security Council
repeatedly condemned attacks against personnel of peacekeeping operations."? This was
also the case when UNAMSIL personnel were taken hostage in Sierra Leone. In its
Resolution 1313 (2000) the Security Council condemned "in the strongest terms the
armed attacks against and detention of the personnel of the United Nations Mission in
Sierra Leone (UNAMSIL), ...." This clear wording reflects the view that attacks against
peacekeepers are considered to be absolutely unaceeptable by the international
community. The repugnant nature of such acts is also reflected in the specific
criminalisation of the aet. The Security Council explicitly demanded that States prosecute
and punish all those responsible for attacks against UN forces and personnel.t"
174. In 1996 the International Law Commission underlined in its "Draft Code of Crimes
against the Peace and Security of Mankind" the seriousness of the crime:
(2) Attacks against United Nations and associated personnel constitute
violent crimes of exceptionally serious gravity which have serious
consequences not only for the victims, but also for the international
community. These crimes are of concern to the international community
as a whole because they are committed against persons who represent the
international community and risk their lives to protect its fundamental
Trial Judgement, paras 2231-2233.
S.C. Res. 788 (1992) regarding Liberia (19 November); S.C. Res. 813 (/993) regarding Sierra Leone, 26
March 1993; S.C. Res. 987 (1995) on security and safety of the UN Protection Force, 19 April 1995.
480 E.g. in the Statement of the President of the Security Council of 31 March {99], on the safety of United
Nations forces and personnel deployed in conditions of strife (S/25493/93). (underlining added).

478

479
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interest in maintaining the international pt:dl,;e and security of mankind.
These personnel are taking part in, present in an official capacity in the
area of or otherwise associated with a United Nations operation which is
"conducted in the common interest of the international community and in
accordance with the principles and purposes of the Charier of the United
Nations", as recognized in the preamble to the Convention on the Safety of
United Nations and Associated Personnel. Attacks against such personnel
arc in effeet directed against the international community and strike at 'he
very heart of the international legal system established for the purpose of
maintaining international peace and security by mean!'> of collective
48 1
security measures taken to prevent and remove threats to the peace.
175. The Prosecutor of the International Criminal Court (ICC). in a recent application

for an warrant of arrest against commanders of rebel groups in Darfur,482 referred to both
the above cited ICL "Draft Code of Crimes against the Peace and Security of Mankind"
and the Iravma preparatoires of the Rome Statute when assessing the gravity of the war
crime of intentionally directing attacks against personnel, installations, material. units or
vehicles involved in a peacekeeping mission under Art. 8(2) (e) (iii) Rome Statute:
In the present ease, an attack was intentionally directed at intematicnai
peacekeepers, 12 of whom were killed, 8 of whom were severely
wounded, AMIS facilities were completely destroyed and properties that
were needed for effective discharge of its mandate pillaged. AMIS
operations were severely disrupted, thus affecting its protective mandated
roles with respect to millions of Darfurian civilians in need of
humanitarian aid and security. Intentional directing attacks against
peacekeeping operations constitute exceptional serious offences which
"strike at the very heart of the international legal system established for
the purpose of maintaining international peace and security". Peacekeepers
are mandated to protect and attacking them jeopardizes their mandate and
puts at risk the very viability and continuation of their operations.
attacks rwere J committed against persons who represented the
international community and protected its interests; (the} attacks (were} in
effect directed or commiued against the international community....and the

ILC 1996 Draft Code of Crimes against the peace and Security of Mankind, Commentary to Art. 19,
pM<'J. 2, Yearbook of the International Law Commission. 1996, vel. II. Pan Two, p. 51.
'112 ICC-02l05-162, Situation in Darfur, Summary of the Prosecutor's Applicarion, 20 November 2008. On
20 November 200M the Prosecutor of the ICC filed an application for B. warrant of errest under Article 58 of
the Rome Stature of the ICC against commanders of rebel groups in Darfur for. infer aUa, the war crimes of
violence to life (murder and causing severe injury to peacekeepers) under Art, 8 (2) (c) (i) Rome Statute
and intentionally directing arteeks against personnel, installations, material. units or vehicles involved in a
pcaoekeeptug mission under Art, S(2) (e) (iii) Rome Statute, eommitted in Darfur on 29September 2007.
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international community had a special responsibility to ensure the
prosecution and punishment of these crimes. 483
17fi. The gravity of the crime is also reflected in the UN Convention on the Safety of
United Nations and Associated Personnel, which points out in the preamble that " ...
attacks against, or other mistreatment of, personnel who act on behalf of the United
Nations are unjustifiable and unacceptable, by whomsoever committed", in particular
because "United Nations operations are concueted in the common interest of the

.mternatrona
. 1community.
. ,,484
177. It is important to recall that the Trial Chamber found that UNAMSIL was impartial
and deployed with the consent of the warring factions.S" In fact, the Trial Chamber
stressed that UNAMSIL was not manned. equipped or trained to use force in any but the
most limited of ctrcumsrances.t'" The Trial Chamber even noted that UNAMSIL
peacekeepers were lightly armed and ,'JILOBS were unarmed. 48"I
178. The Trial Chamber is therefore requested to consider crimes committed against UN
personnel as crimes of exceptional gravity.
2. Specific Considerations Regarding Gravity of (he Offence
(a) Personal Role ofSesay, Kallon and Gbao

(i) Personal Role of Sesay
179. Sesays role in the attacks On UNAMSIL personnel is an important one. The Trial
Chamber recalled that Sesay was the RUF Battle Field Commander during the attacks. It
was Sesay who gave frequent orders to his deputy Kallon in relation to UNAMSIL
peacekeeping personnel, the dismantling of checkpoints and various other operational
issues. Commanders also sent messages regarding disarmament to Sankoh through Sesay:
Ibid. para. 7. (emphasis added, footnotes omitted).
UN Convention on the Safety of Lnited Nations and Associated Personnel, General Assembly
Resolution 49/59, 9 December 1994. (emphasis added), Therefore the Convention obliges State Parties to
make the crimes of murdering. kidnapping, attacking UN personnel. UN official premises or to threaten to
do so with the objective of compelling a physical or juridical person to UlJ or to refrain from doing any act;
"punishable by appropriate penatnes which shall toke into account their grave nature. (see Article 9 para.
2 of the Convention).
4g~ Trial Judgement, para. 1907.
486 Trial Judgement. para. Il:108.
(B7 Trial Judgement, para. 1759.
'S3
l84
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he was effectively the overall military Commander of the RUF on the ground. 41l1l The fact
that he was a regular interlocutor of the UNAMSIL commend."? who trusted him and
saw in him the person who could advance disarmament, made his role even more
important. The findings of the Trial Chamber indicate that Sesay, in his position as RUF
Battle Field Commander, was actually in eharge of the operations leading to the crimes
for which the Accused are eonvicted under Counts 15 and 17. The Trial Chamber found
that Sesay was in regular contact with his commanders and that he monitored and
controlled the events unfolding with the UNAMSlL peacekeepers.'?"
{ii) Personal Role of Kallen

180. Kallen's role with regard to the attacks on UNAMSIL personnel weighs heavily.
The Trial Chamber found him .iable under Art. 6(1) [or six attacks: for the direct attack
of Salahuedin at the Makump DDR Camp on 1 May 2000,491 for ordering the attack
directed against Jaganathan on 1 May 2000 at the Makump DDR Camp,~92 for ordering
the attack directed against Maroa and three peacekeepers on 1 May 2000. 493 for ordering
the attack directed against Mendy and Gjellesdad on 1 May 2000,494 for ordering the
attack directed against Kasoma and ten peacekeepers on 3 May 2000,495 and finally for
ordering the attaek directed against Kasoma's convoy of approximately 100 peacekeepers
496
on 3 May 2000.

181. In addition, the findings of the Trial Chamber show that Kallon was not only a
driving force and mainspring behind the attacks by ordering and encouraging the RUF
fighters, but that he also committed and ordered the crimes in a particularly aggressive
manner which showed

00

respect at all for the victims and must have encouraged his

subordinates to behave similarly. For instance, Kallon struck Salahuedin in the face and
attempted to stab him with a bayonet; stood by when his men kicked, punched and hit

Trial Judgement, paras 2267-2268.
Trial Judgement, para. 2277
~90 Trial Judgemeut, para. 2275.
<91 Trial Judgement, para. 2242.
491 Trial Judgement, para. 2248.
49J Trial Judgement. pard. 2250.
4')'4 Trial Judgement, para. 2253.
495 Trial Judgement, para. 2255.
491\ Trial Judgement, para. 2258.
U8
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Jaganathan and later on threatened him repeatedly.i'" ordered his subordinates to fire at
Maroa and three other peacekeepers.S" and forced Kasoma at gunpoint to write a note
requesting his seeond-in-command to send forward five Land Rovers and three armoured
vehicles, luring them into an ambush. 499
(iii) Personal Role of Gbao
182. The Trial Chamber held Gbao liable as an aider and abetter for the attacks directed
against Salahuedin and Jaganathan on 1 May 2000 500 and found "that Gbao deliberately
fomented an atmosphere of hostility and orchestrated an armed confrontation at the
Makump DDR camp" and that Gbeo was the senior RUF commander present until
Kallon's arrival and he remained the commander with the largest number of fighters
present. 501
(b) Scale and Brutality ofthe Offences Committed

183. The Trial Chamber found that no less than 14 attacks were directed by the RUF
against UNAMSIL peacekeeping personnel in the geographically limited area between
Lunsar in Port Loko District, Makeni in Bombali District and Magburaka in Tonkolili
District. These attacks were found to have been committed in a concentrated period (in
early May 2000) and in close proximity, demonstrating that the RUF launched a
deliberate and concerted campaign of violence against UNAMSIL peacekeeping
personnel.i'" The Trial Chamber further found that the attaeks continued in Kono District
with the confinement of peacekeepers at Yengema, Small Sefadu and Tombodu. S03
184. It is important to recall that multiple instances of a crime charged under one count
increases the gravity of the offence. ~04 Count 15 of the Indictment encompasses multiple
instances of the crime committed against UNAMSIL peacekeeping personnel. Not only

Trial Judgement, paras 2242, 2247.
Trial Judgement, para. 1796.
m Trial Judgement, paras 2254, 1835.
';00 Trial Judgement para. 2265.
501 Trial Judgement, paras 2262 and 2263.
~91 Trial Judgement, para. 19(J4.
SOl Trial Judgement, para. 1904.
_'O~ Cdie Sentencing Judgement, para. 34.
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did the Trial Chamber enumerate 14 distinct attacks,'?' but it also found that forcible
disarmament and detention of captured peacekeepers had occurred on seven different
occasions during the course of the enumerated attacks.i'"
185. In addition to capturing and holding UNAMSIL peacekeeping personnel captive,
the attacks mounted by the RUF involved attacks against retreating peacekeeping forces.
In the attack on the DDR camp at Waterworks on 2 May 2000 the Trial Chamber found
that the RlTF fighters shot at a retreating armoured vehicle killing two peacekeepers,
injuring others and abducting three peacekeepers.l'" Similarly, the Trial Chamber found
that following the attack on the Makump DDR camp on 2 May 2000 the RUF ransacked
and burned down the camp. 508

(c) Number of Victims

186. According to the Trial Chamber's findings, the RUF attacks during the period from
1 to 4 May 2000 resulted in the death of four peacekeepers, injury to 13 other
peacekeepers and the capture and detention of about 130 peacekeepers.V" The
Prosecution submits that the high number of peacekeepers who became victims of these
attacks should be taken into consideration when assessing the gravity of the crimes.
(d) Degree of Suffering or Impact ofthc Crimes on Victims

187. Further the Trial Chamber found that the attacks against UNA\1SIL peacekeeping
personnel did not end with the aggressive acts and offensive military manoeuvres, but
rather continued with the confinement of the peacekeepers.!" These detentions were also
marked by particular in-treatment. UNAMSIL peacekeeping personnel were subjected to
physical and psychological abuse on a number of occasions. The Trial Chamber found
that the detainees at Teko Barracks, Yengema, Tombodu and Small Sefadu were given
little to no food or water."! were harassed by the RUF s 12 and were not given bedding nor
305 Trial Judgement, paras J 890, 1892, 1895, 1899 and 1900.
106

TrialJudgement, paras 1890, 1892 and 1895.

~07 Trial Judgement, paras 1892 and 1929.
305 Trial Judgement, para. 1826.

~M Trial Judgement, paras 1890, 1892. 1895.

Trial judgement, para. 1904.
TrialJudgement, paras 1812, 1864 and 1867.
m Trial Judgement, paras 1812, 1841 and 1867.
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were they able to bathe regularly.l" These dire eonditions must also have been known to
the RUF leadership since the Trial Chamber found that even Sesay, first-in-command,
visited the detainees on at least four occasions.i"
188. When captured peacekeepers were being transported from Teko Barracks to Small
Sefadu on 3 May 2000, the truck used to transport them was being driven in a reckless
fashion and at one point careened off the road, throwing the peacekeepers from the
vehicle. 515 Ten peacekeepers were injured, one of whom, Mendy, sustained a serious
injury and bled profusely.'!" Left untreated, Mendy's wound became infested with
maggots and began to smell due to the decomposition of his flesh. j l 7 In addition, the Trial
Chamber found that Kasoma had to undergo psychological counselling after his release
.. 518
f rom captrvity.:

3. Aggravating Circumstances
(a) General Aegravating Circumstances Sesay, Kallon, Gbao
(i) Violent and Humiliating Nature of the Acts

189. The Trial Chamber did not only find that the captured peacekeepers were
physically abused at Teko Barracks in Makeni but also that they were subjected to
humiliating and degrading treatment. Specifically, on the night of 2 May 2000, the
detainees were removed from their room and one by one were forced to strip to their
underwear, were knocked to the ground, stepped on and had their hands bound behind
their backs with electrical wire. j l 9 The ill-treatment continued during the transport to
places of confinement in Kono District. During the night of 3 May 2000. while travelling
in a truck from Makeni to Yengema in Kana District, RUF fighters harassed the captured
peacekeepers, walked on top of them, sat on them and confiscated their belongings. 52o

Trial Judgement, paras
Trial Judgement, para.
sis Trial Judgement, para.
'16 Trial Judgement, para.
517 Trial Judgement, para.
m Trial Judgement, para.
519 Trial Judgement, para.
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The treatment of the captives at Yengema worsened following the arrest ofSankoh..521 In
addition to threats from the Accused themselves, the RUF leadership and fighters
threatened their captives with execution on a number of occestons.S" At Yengema,
captive peacekeepers were told to follow Sesay's instructions or face execunon.Y'
(ii) Abuse of Trust

190. UNAMSIL peacekeepers were luted into ambushes under false pretences on
different occasions and the Trial Chamber found that "] ... J the RUF flagrantly deceived
the UNAMSIL peacekeeping personnel by inviting peaceful interaction only in order to
engage them in combat. ,,524
191. The Trial Chamber, in its factual findings, held that the RUF had, prior to the acts
for which the Accused have been convicted, engaged in peace negotiations and had
committed itself to the peace process and to disarmament. Sankoh had signed the Lome
Peace Agreement and RUF representatives were present in the Ceasefire Monitoring
Commlnces.f" After the RUF hierarchy in Freetown and UNAMSIL agreed on the date
of disarmament in the Makeni area, DDR camps were established in the Makeni and
Magburaka areas. 526 The three Accused met with UNAMSIL ccmmandcrs, pretending
that they were interested in cooperation. For instance, in early 2000, Sesay met with
UNAMSIL Force Commander Jetley in Magburaka to discuss disarmament in Makeni. 52 7
Sesay also met with Ngondi several times, and Ngondi explained to him that UNAMSIL
had deployed in Makeni to eooperate and that cooperation was necessary in order to bring
peace and stability to Sierra Leone. 528 The first attacks at the beginning of May 2000
actually occurred shortly after Ngondi had several meetings, attended by the Accused, in
which they seemed to peacefully discuss the issue of child combatants who had been
abducted by the RUF from Caritas..529 For the commanders of UNAMSIL, the violent

Trial Judgement, para. 1871.
szz Trial judgement, para. 1871.
m Trial Judgement, para. 1897.
514 Trial Judgement, para. 1940.
m Trial Judgement, para. 1763.
n6 Trial Judgement. para. 1770.
m Trial Judgement, para. 1772.
na Trial judgement, paras J774 and l775.
52~ Trial Judgement, paras 1772 to 1775.
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attacks came thus completely unexpectedly. The RUF knew oflliAMSIL peacekeepers'
status as persons not taking part in hostilities, and intended to take advantage of this
status. 530 In fact, the RUF leadership was acting in contradiction of its obligations to

disarmament':" and in that respect the Trial Chamber found that RUF commanders were
issuing warnings not to comply with the disarmament process around April 2000. 532 This
cynical attitude towards the peacekeepers and their mandate should be seen as
aggravating.

(b) Aggravating Circumstances Issa Sesay
(i) Leadership Role of Sesay

192.

As the effective overall military commander of the RUF on the ground 533 it was in

Sesay's hands to stop the attacks, abductions and the deprivation of liberty. The fact that
he was a regular interlocutor of the UNAMSIL command.l'" who evidently considered
him as the person within the RUF who could either advance or completely block any
disarmarnent efforts and who was therefore crucial for any solution on the ground, put
him in a particularly important position. Sesay decided to use it to deceive the UNAMSIL
and launch the attacks, resulting in the death of several peacekeepers.
(ii) Abuse of Position of Authority

193. Sesay, as the top RUF military commander at the time of the attacks on
UNAMSIL, abused his position of authority and abused the trust of UNAMSIL
peacekeepers. As described above, he was in regular contact with UNAMSIL
commanders to discuss issues related to disarmament. 535 The most striking case of deceit
was apparently orchestrated by Sesay: Rono and his group of peacekeepers were lured
into a trap by a note, purportedly from Sesay, stating that Sesay wanted to meet Rono in

l30 Trialludgement, para. 1940.
an Article VI para. 2(vi) of the Lome Peace Agreement and Annex 5 thereto "Draft Schedule of
Implementation of the Peace Agreement; also: Exhibit 381 Fourth Report of the Secretary-General on
VNAMSIL, S12000/455. 19 May 2000, (vFourth Secretary-General Report on VNAMSIL"), para. 3.
l32 Trial Judgement, para. 1780. In some instances the RUF leaders were found to have threatened their
own fighters with execution if they disarmed.
s» Trial Judgement, paras 2267-2268.
334 Trial Judgement, para, 2272.
m Trial Judgement, paras 1772 and 1775,
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order to "discuss the situation:,536 Rono and at least three peacekeepers went to
personally invite Sesay to discuss the situation but were seized by the RUF along with
their vehicle and equipment.F"
(c) Aggravating Circumstances Morris Kallon

(i) Leadership Role of Kallon
194.

Kallen's leadership role should be taken into account as an aggravating factor

with respect to his convictions under Article 6(1) of the Statute. The Trial Chamber found
that he "used his position of authority as senior RUF Commander and BGC to compel his
subordinates to commit the offence.,,538
(ii) Abuse of position of authority

195. With respect to his convictions under Article 6(3) of the Statute, as the effective
second-in-command of the RUF forces, Kallen abused the trust and authority of his

position and rank as well as the trust of the UNAMSIL peacekeeping personnel which is
a factor that should be considered aggravating. Kallon's hostile intent was to force
Kasoma at gunpoint to write a note to lure the remaining peaeekeepers into an armed

ambush.r"
(iii) Exacerbated humiliation and degradation, depravity and sadistic behaviour
196. The Trial Chamber found that Kallon violently assaulted an unarmed MILOB

(Salahuedin) at the Makump DDR camp on I May 2000.

S40

Indeed, he punched

Salahuedin in the face, shouting "white man, I'll kill you" and threatened to stab him
with a bayonet affixed to a rifle. 54 l On another occasion the Trial Chamber found that
Kallon pointed his finger at Salahuedin, gave the order to arrest him and watched as a

group of armed fighters beat Jaganathan with rifle butts, kicked and punched him. One of
the rebels pulled out a pistol and put it to Jaganathen's head, saying "you are a dead
536 Trial Judgement, paras 1809~ 1810.
m Trial Judgement, para. 1810.

m Trial Judgement, pam. 2248.
539 Trial1udgement,

para. L931.

~40 Trialludgement, para. 1890.
l41

TrialJudgement. para 1791.
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man.,,542 The Trial Chamber found that Kallon again threatened Jaganathan after
abducting him, stating "I'm going to kill you today, bury your body in Sierra Leone, and
you will not have time to say goodbye to your family" and eontinued to threaten him after
that.54)
(iv) Group hatred or bias

197. During the 14 attaeks against UNAMSIL peacekeeping personnel, the Trial
Chamber found that Kallon personally made referenee to his eaptives' wee. In one
instance, the Trial Chamber found that Kallon, having eaptured Gjellesdad and Mendy,
stated that Gjellesdad would be held captive as he was only interested in dealing with
"white peopJe."S44
(v) Desire to cause terror

198. The Trial Chamber found that in one of the meetings between the RUF leadership
and UNAMSIL Commanders Kallon stated that "in three weeks time the world would
know what the RUF would do in Sierra Leone."s45
(d) Aggravating Circumstances Augustine Gbao

(i) Leadership Role of Gbao

199. The Chamber found that at the time of the attacks on peacekeepers, "Gbao's
disciplinary powers in relation to minor offences were enhanced and thaI he possessed
greater authority and influence over RUF fighters than previously in Kailahun
District.,,5 46 His ability to command fighters at the Makump DDR camp on I May
2000 547 should be seen as an aggravating factor.
(ii) Abuse of Trust

j4~ Trial Judgement, para. 1791.

Trial Judgement,
Trial Judgement,
545 Trial Judgement,
546 Trial Judgement,
547 Trial Judgement,
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200. The Trial Chamber found that Gbao was very well known to UNAMSIL personnel,
especially being one of the Commanders with whom the UNAMSIL Commanders
regularly met to discuss disarmament. 548 His abuse of this position of trust should be seen
as aggravating.
20 I. In addition, Gbao was spreading fear among his own fighters. The Trial Chamber
makes reference to a threat made by Gbao that RUF fighters would face execution if they
were found disarming secretly.l" RUF Commanders utilised the threat of execution as a
disciplinary mechanism to intimidate and control their subordinates and compel
obedience to superior orders.

55o

These threats by Gbao were in direct contradiction with

the disarmament commitments of the RUF.
(iii) Gbao Initiated the Crimes

202.

The Trial Chamber found that on 1 May 2000, when Kallon assaulted Salahuedin

and ordered his men to arrest Jaganathan, Gbao had been the first RUF Commander on
the scene, that he was accompanied by 30 to 40 armed RUF fighters and that he was
uncooperative and aggressive in his interaction with Jaganathan and Odhiambo at the
camp, refusing to communicate with them and refusing to leave the camp. 55] This
behaviour set the stage for the attack and should be seen as aggravating.

F. Mitigating Circumstances

1. Mitigating Circumstances Sesay
(a) Substantial cooperation with the Prosecutor

203. Issa Sesay cannot rely on his statements to the Prosecution as a sign of cooperation.
He repudiated the statements at trial on the ground that he did not make them
vohmtarily.W

~4g

Trial Judgement, para. 940.
Trial Judgement, para. 1780.
%0 Trial Judgement, para. 706.
m Trial Judgement, para. 2261.
m Prosecutor v. Sesay, Kallen, Gbao, SCSL-04-l5·T·1188, "Written Reasons - Decision on the
Admissibility of Certain Prior Statements of the Accused Given to the Prosecution," 30 June 2008.
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(b) Individual circumstances
204. There is evidence that Issa Sesay was in good health throughout the greatest part of
the trial,553 and underwent a successful operation which has had no significant negative
side effects on him. 554 Sesay was relatively young at the time the offences were
committed, but was reasonably well-educated.i'" trained 556 and had gained experience. 5.~7
205. Sesay is not of advanced age, being born in June 1970 558 and there is no evidence
that he bears any family related circumstances that would serve in mitigation.P"

(c) Good character with no prior convictions
206. Any claim by Issa Sesay to being of good character with no prior convictions,
should carry no weight in view of the gravity of the offences for which he stands
convicted.

(d) Behaviour and conduct subsequent to the conflict (promoting peace and
reconciliation)
207. The evidence shows that Sesay participated to the peace process. However, it is to

be recalled that Sesay did not act immediately after the commission of the crimes to
alleviate the suffering of the victims. There is no evidence of Sesay's support for peace
prior to becoming RUF Interim Leader. Further, Scsay's commitment to peace and
disarmament did not derive from a personal initiative. He was placed under pressure by
ECOWAS leaders who played a direct role in securing his position as RUF Interim
Leader on the condition that he cooperated in the implementation of the Lome Peace

m Transcript, 2] June 2004, p. 2, Transcript 10 January 2005, pp. 3-4; Transcript 5 April 2005, p. 3;
Transcript, 12 May 2005, p. 50; Transcript 4 July 2005, p. 3: Transcript 8 July 2005, pp. 79-80; Transcript
13 July 2005, pp. 2-3; Transcript 29 June 2006, p. 75; Transcript 14 July 2006, p. 76; Transcript 11 May
2007, pp. 2-5; Transcript 15 May 2007, p. 2; Transcript 26 September 2007, p. 4.
S5' Transcript I November 2005, pp. ]-5; Transcript 19 June 2006, pp. 4-7; Transcript 27 Octobcr2006, pp.
4-6; Transcript 20 March 2007, p. 6; Transcript 2 May 2007, pp. 4·7; Transcript 10 January 2008, p. 6.
m Accused Issa Sesay, Transcript 3 May 2007, pp. 30-33.
SS6 Accused lssa Sesay, Transcript 3 May 2007, pp. 45-51.
m Accused Issa Sesay, Transcript 3 May 2007, pp. 89-109; Transcript 4 May 2007, pp. 2-3, 20-21;
Transcript 22 June 2007, p. 28.
m Accused Issa Sesay, Transcript 3 May 2007, pp. 30-33.
SSg Accused lssa Sesay, Transcript 8 May 2007. pp. 83-85.
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Accord and ensured that the RUF disarmed.P'' The Prosecution submits that Sesay
performed a role in the peace process when it was obvious to him and others that the
international community was determined to ensure that Sierra Leone kept the peace. It
was therefore an act of self-preservation at a time when the RUF and Sesay had no other
viable military options open to them. Sesay cannot take credit in terms of his sentence for
contributing to the peace process under those circumstances. Notably, he has been
convicted for his role as a superior during the May 2000 attaeks against UNAMSIL
peacekeepers, just months prior to becoming Interim Leader, which contradicts any
suggestion that he was genuinely committed to the peace process.

2. Mitigating Circumstances Morris KaHan
(a) Substantial cooperation with the Prosecutor
208. There is no evidence of Morris Kallen ever providing any cooperation to the
Prosecutor.

(b) Individual circumstances of KaHan
209. There is evidence that Morris Kallon enjoyed good health throughout the trial. 56 1
He is not of advanced age and there is no evidence that he bears any family related
circumstances that would serve in mitigation.

(c) Good character with no prior convictions
210. Any claim by Morris Kallon to being of good character v..-ith no prior convictions,

should carry no weight in view of the gravity of the offences for which he stands
convicted.

%0 Trial Judgement, paras 916-917. Accused Issa Sesay, Transcript 29 May 2007, pp. 56-68, 68-70;
Transcript 30 May 2007, p. 10; 015-249. Transcript 10 March 2008, pp. 98·99; Transcript 1] March 2008,
pp. 5-6; Ahmed Tejan Kabbah, Transcript 16 May 2008, pp. 20-26; DIS-3 ro, Transcript 6 March 2008. pp.
51-54.
561 Transcript 23 June 2004, pp. 2-3; Transcript 10 January 2005, p. 4; Transcript 5 April 2005, p. 3:
Transcript 4 July 2005, p. 3; Transcript 1 November 2005, p. 5; Transcript 19 June 2006, p. 7; Transcript
27 October 2006, p. 8; Transcript 20 March 2007, p. 6; Transcript 2 May 2007, p. 6; Transcript 26
September 2007, p. 4; Transcript 10 January 2008, p. 7; Transcript 12 March 2008, p. 8.
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~3rJ6
(d) Behaviour and conduct subsequent to the conflict (promoting peace and
reconciliation)
211. Morris Kallen did not act immediately after the commission of the cnmes to
alleviate the suffering of the victims. There is no evidence of Kallen's support for peace
prior to Sesay becoming RUF Interim Leader. Kallen merely went along with Sesay
rather than taking any personal initiative to promote peace.

3. Mitigating Circumstances Augustine Gbao
(a) Substantial cooperation with the Prosecutor
212. There is no evidence of Augustine Gbao ever providing any cooperation to the
Prosecutor.

(b) Individual circumstances ofGbao
213. There is evidence that Augustine Gbao enjoyed good health throughout the trial. S62
There is no evidence that he bears any family related circumstances that would serve in
mitigation.

(c) Good character with no prior convictions
214. Any claim by Augustine Gbao to being of good character with no prior convictions.
should carry no weight in view of the gravity of the offences for which he stands
convicted.

(d) Behaviour and conduct subsequent to the conflict (promoting peace and
reconciliation)
215. Augustine Gbao did not act immediately after the commission of the cnmes to
alleviate the suffering of the victims and there is no evidence of any direct contribution to
the peace process. Indeed, the evidence is that he attempted to hamper the disarmament
process at least up to April :WOO. 563

~~l Transcript 23 June 2004, p. J; Transcript 10 January 2005, pp. 4-5; Transcript 5 April 2005, p. 3;
Transcript 4 July2005, p. 3; Transcript 27 October 2006, p. 9; Transcript 20 march 2007, p. 5; Transcript 2
May 2007, p. 6; Transcript 26 September 2007, pp. 4-5; Transcript 10 January 2008, p. 7; Transcript ]2
March 2008, p. 8.
16J Trial Judgement, paras 1784-1788.
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4. Cumulative Convietions
216. The Trial Chamber should take into account in sentencing the fact that in relation to
certain conduct, the Accused satisfied the legal elements of more than one crime , v ithin
the jurisdiction of the Special Court, and was therefore convicted cumulatively of more
than one crime in respect of the same conduct.i" A convicted person cannot be punished
more than once in respect of the same conduct. However, conduct that satisfies the
elements of more than one crime within the jurisdiction of the Special Court is graver
than conduct which satisfies the elements of only one erime, and this should be reflected
in sentencing.

56-\

Trial Judgement, paras 2302-2310.
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IV. FINAL SUBMISSIONS
For all of the above reasons. the Prosecution submits that a global sentence is appropriate

in that it encompasses the Accused's overall criminal conduct and adequately reflects
their overall culpability.P'" This approach ensures that emphasis is placed on the gravity
of the offences and the role of the Accused rather than the multiple counts for which the
Accused have been convicted: 566

1. The appropriate sentence to be imposed on Sesay would be imprisonment for 60
years;

2. The appropriate sentence to be imposed on Kallen would be imprisonment for 60
years;
3. The appropriate sentence to be imposed on Gbao would be imprisonment for 40
years.

Filed in Freetown,

10 March 2009
For the Prosecution,

Vincent Wagona

S6~
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