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INTRODUCTION

The Prosecution files this Response to the “Sesay and Gbao Joint Motion For Voluntary
Withdrawal or Disqualification of Justice Bankole Thompson From the RUF Case”
(“Motion”), dated 14 November 2007."

The Motion requests that Mr. Justice Thompson voluntarily withdraw, or be disqualified,
and asserts an alleged appearance of bias based on the “Separate Concurring and Partially
Dissenting Opinion of Justice Bankole Thompson” in Prosecutor v. Fofana and Kondewa
(“Dissenting Opinion”).2

The Motion is without merit and should be dismissed.

APPLICABLE LAW

Rule 15 (A) of the Rules of Procedures and Evidence (the “Rules”) provides that “[a]

Judge may not sit at a trial or appeal in any case in which his impartiality might
reasonably be doubted on any substantial ground.”

The law of the International Tribunals has established a presumption of impartiality in
relation to the functioning of any Judge of the Tribunal.®> To rebut the presumption of
impartiality, the reasonable apprehension of bias must be “firmly established”. The
standard is high because the withdrawal or disqualification of judges for unfounded
allegations is as much of a threat to the interests of the impartial administration of justice
as is the appearance of bias itself.’

It is also the case that an absolute neutrality for a judicial officer cannot be achieved, and
personal convictions and opinions of judges are not in themselves a basis for inferring a
lack of impartiality.6 By way of illustration, the ICTY Appeals Chamber considered
views on torture and held that it is:

...difficult to accept that any judge eligible for appointment to the Tribunal —
and thus a person of “high moral character, impartiality and integrity”, as
required by Article 13 of the Tribunal’s Statute — would not be opposed to
acts of torture. A reasonable and informed observer, knowing that torture is a

' Prosecutor v. Sesay, Kallon, Gbao, SCSL-04-15-T-880, “Sesay and Gbao Joint Motion For Voluntary Withdrawal
or Disqualification of Justice Bankole Thompson From the RUF Case”, 14 November 2007.

f Prosecutor v. Fofana and Kondewa, SCSL-04-14-T-785, “Judgement”, Annex C, 2 August 2007.

3 Prosecutor v. Brdanin, IT-99-36-R 77, “Decision on Application for Disqualification,” 11 June 2004, para. 8.

* Ibid,
> Ihid.

S Prosecutor v. Delalic, Mucic, Delic, Landzo, 1T-96-21-A, “Judgement,” (“Celebici Appeal Judgement”), 20
February 2001, para. 699.

Prosecutor v Sesay, Kallon, Gbao, SCSL-2004-15-T 2



< G-

crime under international and national laws, would not expect judges to be
morally neutral about torture. Rather, such an observer would expect judges to
hold the view that persons responsible for torture should be prosecuted.7

7. Disqualification can only occur where there is a reasonable apprehension that the judicial
officer will not decide the case impartially or without prejudice:8

There may be many situations in which previous decisions of a judicial officer
on issues of fact and law may generate an expectation that he is likely to
decide issues in a particular case adversely to one of the parties. But this does
not mean either that he will approach the issues in that case otherwise than
with an impartial and unprejudiced mind in the sense in which that expression
is used in the authorities or that his previous decisions provide an acceptable
basis for inferring that there is a reasonable apprehension that he will
approach the issues in this way. In cases of this kind, disqualification is only
made out by showing that there is a reasonable apprehension of bias by reason
of prejudgment and this must be ‘firmly established’ 2

8. The Appeals Chamber of the ICTY defined the test of impartiality as follows:

...a Judge should not only be subjectively free from bias, but also that there
should be nothing in the surrounding circumstances which objectively gives
rise to an appearance of bias. On this basis, the Appeals Chamber considers
that the following principles should direct it in interpreting and applying the
impartiality requirement of the Statute:

A. A Judge is not impartial if shown that actual bias exists.

B. There is an unacceptable appearance of bias if:

i) aJudge is a party to the case, or has a financial or propriety interests in
the outcome of the case, or if the Judge’s decision will lead to the
promotion of a cause in which he or she is involved, together with one
of the parties. Under these circumstances, a Judge’s disqualification
from the case is automatic; or

ii) the circumstances would lead to a reasonable observer, properly
informed, to reasonably apprehend bias.'® [emphasis added]

9. The Motion relies on the Pinochet decision, but that case was held to be of limited
assistance by the Appeals Chamber in Celebic¢i'! because the House of Lords disqualified

Lord Hoffman on the ground that he “...was disqualified as a matter of law automatically

7 Celebi¢i Appeal Judgement, para. 699.

8 prosecutor v. Brdanin and Talié, 1T-99-36/1-T, “Decision on Application by Momir Tali¢ for the Disqualification
and Withdrawal of a Judge,” (“Tali¢ Decision™), 18 May 2000, para. 18 quoting Mason CJ of the High Court of
Australia.

* Ibid.

©pyosecutor v. Furundzij, IT-95-17/1-A, “Judgement,” (“Furundfija Appeal Judgemenr), 21 July 2000, para. 189.
' CGelebi¢i Appeal Judgement, para. 706. The same finding was made by the ICTY Appeals Chamber in the
Furundzija Appeal Judgement, para. 194.
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by reason of his directorship of AICL, a company controlled by a party, Al [Amnesty
International].”'? Two categories of cases were identified in Pinochet, Lord Hoffman fell

within the first, and the categories were later described the Appeals Chamber in Celebiéi:

The first is that, where a judge is party to a litigation or has a relevant interest
in its outcome, he is automatically disqualified from hearing the case. The
second category is that a judge who is not party to the litigation, but whose
conduct or behaviour in some other way gives rise to a reasonable suspicion
that he is not impartial, is obliged to disqualify himself."

10. Unlike in Pinochet, where Lord Hoffman fell within the first category, Mr. Justice
Thompson clearly does not. In FurundZija the ICTY Appeals Chamber stated the test for

the second category of cases as follows:

In terms of the second branch of the second principle, the Appeals Chamber
adopts the approach that the "reasonable person must be an informed person,
with knowledge of all the relevant circumstances, including the traditions of
integrity and impartiality that form a part of the background and apprised also
of the fact that impartiality is one of the duties that Judges swear to uphold.14
[emphasis added]

11. ICTY cases are clear in holding that a Judge is not disqualified from hearing two or more
criminal trials arising out of the same series of events:'

_.it does not follow that a judge is disqualified from hearing two or more
criminal trials arising out of the same series of events, where he is exposed to
evidence relating to these events in both cases. This applies also to the
situation where an accused in the latter case was previously named as a co-
accused in the first indictment. A judge is presumed to be impartial.16

12. In Tali¢ the point was expressly made that “the hypothetical fair-minded observer (with

12 Regina v. Bow Street Metropolitan Stipendary Magistrates and others, Ex Parte Pinochet Ugarte (No 2,)
(“Pinochet Decision”), [1999] 2 WLR 272, p. 284,.

13 Celebi¢i Appeal Judgement, para. 704.

" Furundzija, Appeal Judgement, para. 190 (emphasis added); Tali¢ Decision, para. 15: the test is "...whether the
reaction of the hypothetical fair-minded observer (with sufficient knowledge of the actual circumstances to make a
reasonable judgement) would be that [the Judge]... might not bring an impartial and unprejudiced mind." See also
Tali¢ Decision, para. 8. The preceeding principles were applied by the Appeals Chamber of the Special Court in
Prosecutor v. Sesay, SCSL-2004-15-58, “Decision on Defence Motion Seeking the Disqualification of Justice
Robertson from the Appeals Chamber”, (“Sesay Appeal Decision”), 13 March 2004, para. 4.

15 prosecutor v. Kordié and Cerkez, “Decision on the Application of the Accused for Disqualification of Judges
Jorda and Riad”, 21 May 1998, pp. 2-3: see also Bureau Decision of 4 May 1998, quoted in John R.W.D. Jones and
Steven Powles, International Criminal Practice, Oxford University Press, 2003, para. 2.1.64.

16 Bureau Decision of 4 May 1998, quoted in John R.W.D. Jones and Steven Powles, International Criminal
Practice, Oxford University Press, 2003, para. 2.1.65.
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sufficient knowledge of the actual circumstances to make a reasonable judgment)...”,17

“would know that the judges of this Tribunal are professional judges, who are called

upon to try a number of cases arising out of the same events, and that they may be relied

upon to apply their mind to the evidence in the particular case before them.”'®

13. Moreover, a Judge cannot be disqualified on the sole basis of a position taken by that
Judge in a preceding case.'® In Tali¢ a Defence application was dismissed where the
Defence sought to disqualify Judge Mumba because she had been a member of the
Appeals Chamber on the Tadi¢ appeal. The Appeals Chamber held that there was an
international armed conflict in Bosnia and Herzegovina, an issue that would also arise in

the Talié trial.2° The statement of law applied by the Tali¢ Trial Chamber was:

whether the reaction of the hypothetical fair-minded observer (with
sufficient knowledge of the actual circumstances to make a reasonable
judgement) would be that [the Judge], having participated in the Tadi¢
Conviction Appeal Judgement, might not bring an impartial and unprejudiced
mind to the issues in the present case [...] It is not whether she would merely
decide these issues in the same way as they were decided in that case. The
distinction is an important one.?! [emphasis in original]

II1. ARGUMENT

14. The Motion selectively cites passages from the Dissenting Opinion, and at times passages
are taken out of context. The context of the impugned words and the evidence heard in
the CDF trial are important. With regard to the latter point only two persons testified for
the Prosecution in the CDF trial and the trial of the Accused Sesay, Kallon and Gbao.”

15. The words used in the Dissenting Opinion are based on the evidence heard at trial.
Paragraph 2 of the Motion seeks to make a point concerning the words preventing
“anarchy and tyranny from taking a firm hold in their society,”® found in para. 101 of the

Dissenting Opinion. However, para. 101 states that the inferences drawn are done so “in

" Tali¢ Decision, para. 15

'® Tali¢ Decision, para. 17.

19 Jones and Steven Powles, International Criminal Practice, Oxford University Press, 2003, para. 2.1.69, quoting
Tali¢ Decision, paras 19, 20.

0 Tali¢ Decision, paras 19, 20.

2! Tali¢ Decision, para. 19.

22 TF1-035 who testified in the RUF trial on 5 and 7 July 2005, and TF-296, an expert witness, who testified in the
RUF trial on 11-14 July 2006.

2 Motion, para. 2.
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the context of the uniquely peculiar facts and circumstances of this case..
comments follow from this: 1) the Dissenting Opinion does not refer to liability of the
RUF. let alone of the Accused Sesay, Kallon and Gbao; and 2) the findings in the
Dissenting Opinion are based upon the evidence heard in the CDF trial, which is almost
entirely different from the evidence called in the RUF trial.

a) Facts Judicially Noticed

16. Judicial notice was taken of a number of facts in the RUF trial, including:*’

(i) “The conflict in Sierra Leone occurred from March 1991 until January 2002” (fact
A);

(i1) “Groups commonly referred to as the RUF, AFRC and CDF were involved in the
armed conflict in Sierra Leone” (fact H);

(iiiy  “The RUF, under the leadership of FODAY SAYBANA SANKOH, began organized
armed operations in Sierra Leone in March 19917 (fact J);

(iv)  “During the ensuing armed conflict, the RUF forces were also commonly referred to
as “RUF”, “rebels”, and “People’s Army” by the population of Sierra Leone (fact K);

W) “On 30 November 1996, in Abidjan, Ivory Coast, FODAY SAYBANA SANKOH
and Ahmed Tejan Kabbah, President of the republic of Sierra Leone, signed a peace
agreement which brought a temporary cessation to active hostilities” (fact M);

(vi) “However, the active hostilities thereafter recommenced” (fact N);

(vii)  “The AFRC was founded by members of the Armed Forces of Sierra Leone who
seized power from the elected government of the Republic of Sierra Leone via a coup
d’etat on 25 May 1997. Soldiers of the Sierra Leone Army (SLA) comprised the
majority of the AFRC membership” (fact O).

(viii)  “Shortly after the AFRC seized power, at the invitation of Johnny Paul Koroma, and
upon the order of FODAY SAYBANA SANKOH, leader of the RUF, the RUF
formed an alliance with the AFRC” (fact R).

(ix) “The governing body [created by the AFRC/RUF Junta forces] included leaders of
both the AFRC and the RUF” (fact U).

) “The Junta was forced from power by forces acting on behalf of the ousted
government of President Kabbah about 14 February 1998. President Kabbah’s
government returned in March 1998” (fact V); and

(xi) “Af‘;gr the Junta was removed from power, the AFRC/RUF alliance continued” (fact
W).

17. These judicially noticed facts provide further context to the impugned passages relied

upon in the Motion. For example, para. 4 (i) of the Motion cuts and edits a sentence from
paragraph 87(6) of the Dissenting Opinion and attaches it to a phrase from paragraph 68.

Paragraph 68 read in full leads to a more complete understanding, it states:

2 Dissenting Opinion, para. 101.

5 prosecutor v. Sesay, Kallon, Gbao, SCSL-04-15-PT-174, “Decision on Prosecution’s Motion For Judicial Notice
And Admission of Evidence”, 24 June 2004, and Prosecutor v. Sesay, Kallon, Gbao, SCSL-04-15-T-392,
“Consequential Order Regarding Decision on Prosecution’s Motion for Judicial Notice and Admission of
Evidence,” 24 May 2005. No leave to appeal was sought of this decision.

% Gee Annex 1 to the Prosecutor v. Sesay, Kallon, Gbao, SCSL-04-15-T-392, “Consequential Order Regarding
Decision on Prosecution’s Motion for Judicial Notice and Admission of Evidence,” 24 May 2005.
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68. An examination of the totality of the evidence adduced before the Trial
Chamber amply reveals, in my considered judgement, a claim by the Accused
that the CDF and the Kamajors were fighting to restore the lawful and
democratically elected Government of President Kabbah to power after the
May 25, 1997 coup by the Armed Forces Revolutionary Council (AFRC).
The records indicate that the Prosecution admitted that the Kamajors were
fighting for the restoration of democracy.?’

18. The first phrase is confirmation that inferences were drawn from the specific evidence
heard in the trial, while the final sentence records a Prosecution admission during the
course of the trial. It is a judicially noticed fact that the Kabbah government was the
elected government of Sierra Leone (Fact O), that there was an AFRC coup (Fact O), and
that the AFRC junta was forced from power by forces acting on behalf of the government
of President Kabbah (Fact V).

19. Paragraph 4(ii) of the Motion, states: “The CDF were acting with ‘patriotism and
altruism’ against the forces of ‘rebellion, anarchy and tyranny’”, and it cites para. 90 of
the Dissenting Opinion. However, that paragraph reads as follows:

90. Predicated upon these premises, there can be little doubt that in the
context of the intensely conflictual situation prevailing at the material time in
Sierra Leone dominated by utter chaos, fear, alarm and despondency, fighting
for the restoration of democracy and constitutional legitimacy could be rightly
perceived as an act of both patriotism and altruism, overwhelmingly
compelling disobedience to a supranational regime of proscriptive norms. 8

20. In no way can that paragraph be interpreted to demonstrate that the writer is bringing a
partial and prejudiced mind to a trial involving members of the RUF, or to the three
particular Accused, Sesay, Kallon and Gbao. It was a finding of fact open to the
adjudicator on the evidence before him that there was chaos and fear, that attempts were
being made to reinstate an elected government, and that such an attempt could be
perceived as an act of patriotism.

21. A review of the remaining allegations contained in para. 4 of the Motion shows a similar
failure to acknowledge the context of the statement, and they obscure the meaning of the
Dissenting Opinion by cutting words from one paragraph and adding them to another.

The allegation at para. 4(iii) of the Motion, states: “That members of the Armed Forces

" Dissenting Opinion, para. 68.
28 Dissenting Opinion, para. 90.

Prosecutor v Sesay, Kallon, Gbao, SCSL-2004-15-T 7
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Revolutionary Counsel (AFRC) constituted the forces of rebellion, anarchy and tyranny,”
and the footnote attributes this allegation to paras. 87(6), 97 and 101 of the Dissenting
Opinion. However, para. 87(6) is irrelevant to the allega‘tion,29 and paras. 97 and 101 are
findings based on the evidence in that particular trial >

22. None of the impugned passages relied on in the Motion refer to the RUF.?'  The
Dissenting Opinion refers to the overthrow of the government of Sierra Leone on May
25, 1997 by the AFRC,? a judicially noticed fact, and the First Accused’s opening
statement accepted that the SLA seized power from the Kabbah gove:rnment.33

23. Contrary to what is suggested at paragraph 4 of the Motion, all the references to “evil” in
Dissenting Opinion are made in very general and abstract terms, and never refer to any
particular organization.34 Nor does the Dissenting Opinion refer to crimes committed,

3 35

but rather to actions and concepts such as “rebellion, anarchy and tyranny”.

b) Sesay Defence Opening Statement

24. The Sesay Defence conceded in its opening statement that “the evidence you have heard
in this courtroom concerning the conduct, some in the RUF, cannot be disputed”3 ¢ and
referred to «...the wrongs committed on them by members of the RUF.”" The Defence

further stated: “Were terrible crimes committed by some claiming to represent the RUF?

2 paragraph 87(6) of the Dissenting Opinion states: “The preservation of democratic rule in the contemporary world
setting with its emphasis on a global culture that espouses freedom and human dignity as key values of modern
civilization is a vital interest of individual states and the international community in general worthy to be defended
at all costs in the face of rebellion and anarchy.”

30 paragraphs 97 and 101 of the Dissenting Opinion state:

97. Based on the foregoi ng legal analysis, I find that the evidence, in its totality, points irresistibly to the
conclusion that the CDF and Kamajor resistance efforts were directed at the preservation of the safety of
the State of Sierra Leone which, at the material time, was threatened by the forces of rebellion and anarchy.

98. The evidence also reasonabl y shows that the safety of the State of Sierra Leone, as the supreme law,
became for the CDF and the Kamajors the categorical imperative and paramount obligation in their military
efforts to restore democracy to the country. I entertain more than serious doubts whether in the context of
the uniquely peculiar facts and circumstances of this case a tribunal should hold liable persons who
volunteered to take up arms and risk their lives and those of their families to prevent anarchy and tyranny
from taking a firm hold in their society, their transgressions of the law notwithstanding.

¥ Dissenting Opinion, paras 71, 75, 79, 80, 87, 90, 92, 97, 100(i) 101; compare with Motion para. 12 which
aggregates RUF and AFRC.

3 Dissenting Opinion, paras 69 and 80.

3 prosecutor v. Sesay, Trial Transcript 3 May 2007, p. 14, lines 17-18: “the SLA who seized power from the
hapless Kabbah government.”

3 Dissenting Opinion, paras. 71, 73, 78, 80, 87(2) & (3).

35 Dissenting Opinion, para. 69.

36 prosecutor v. Sesay, Trial Transcript 3 May 2007, p. 4, lines 18-21.

V1 prosecutor v. Sesay, Trial Transcript 3 May 2007, p. 5, lines 20-21; See also Trial Transcript 3 May 2007, p. 5,
lines 28-29: ...a huge number of suspect insiders willing to say anything to salvage their own disreputable lives”;

Prosecutor v Sesay, Kallon, Gbao, SCSL-2004-15-T 8
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Again, no doubt”:>® that “[m]embers of the RUF committed horrific crimes”;>® and that
“some of the rank and file [of the RUF] were opportunistic criminals, and these people
have caused the innocent in Sierra Leone a huge amount of pain and suffering. We do not
deny that pain and suffering.”*’

¢) Allegation of a joint criminal enterprise

25. Contrary to the allegation at paragraph 15 of the Motion, the Dissenting Opinion does not
refer to crimes and criminal liability (other than the Accused Fofana and Kondewa), nor
is there a finding of a shared criminal enterprise between the AFRC and RUF. The
Dissenting Opinion goes no further than to use words such as “rebellion, anarchy and

tyranny”“, “immediate threat of harm purportedly feared”*?, “fear, utter chaos,

3 43 s 44

widespread violence”,” “alarm and despondency”, ™ or “evil”.¥

Judge Robertson’s
book,*¢ on the other hand, made references to crimes and criminality.47 In addition, the
language used by Judge Robertson was significantly more graphic, and he made specific
reference to Foday Sankoh. There is no merit in the Defence assertion that “the views
expressed by Justice Thompson are quantitatively and qualitatively no different to those
made by Justice Robertson... e
26. The proper test must be applied. A citizen may think that persons responsible for crimes
should be punished, “...but this is fundamentally different to bias against any person

accused of [specific crimes]. This is particularly so in the case of judges who ... are

38 pposecutor v. Sesay, Trial Transcript 3 May 2007, pp. 7-8, lines 28-29 and 1-2.

39 prosecutor v. Sesay, Trial Transcript 3 May 2007, p. 8, line 6. See also lines 19-20 “It is these types of cases
where there are overwhelming feelings of repugnance...”; See also p. 9, lines 20-23: “ How do we reconcile the man
who civilians insiders and others will describe as doing so much good with a man who rose to the top of such an
infamous organization?” (emphasis added); See also, in the same vein, p. 10, lines 23-24: “ I pause here to say we
do not dispute that crimes were committed in Kailahun during the indictment period.”; See also p. 11, lines 10-11:
«_this so-called criminal organization, revolutionary United Front...”; See also p. 16, lines 2-3: “as Superman
brutalized his way from Koinadugu to Makeni in late 1998, looting and burning as he went along...”; See also p. 16,
lines 25-26: “ As the West Side boys rampaged around Okra Hill, and Superman, Gibril Massaquoi launched
attacks on the innocents in Port Loko...”; See also p. 27, lines 10-12: ...Gibril Massaquoi was held up as a man
who did not have Sierra Leone’s best interests at heart”.

4 prosecutor v. Sesay, Trial Transcript 3 May 2007, p. 8, lines 8-11.

4! Dissenting Opinion, para. 69.

2 Dissenting Opinion, para. 91 (ii).

+ Dissenting Opinion, para. 91(ii).

# Dissenting Opinion, para. 90.

% Dissenting Opinion, para. 71.

% Geoffrey Robertson, Crimes Against Humanity-the Struggle for Global Justice (The NewPress, 2002) (“Crimes
Against Humanity).

7 Ibid, pp. 220, 277, 465-469.

“8 Motion, para. 16.

Prosecutor v Sesay, Kallon, Gbao, SCSL-2004-15-T 9
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presumed to be impartial, and are professionally equipped, by virtue of their training and
experience, for the task of fairly determining the issues before them by applying their
minds to the evidence in the particular case.”*
27. Any judge eligible for appointment to the Special Court — and thus a person of “high
moral character, impartiality and integrity”, as required by Article 13 (1) of the Statute —
would consider that the extensive harm that took place in Sierra Leone from 1991 to 2002
was reprehensible.so That is wholly different from considering or identifying liability.
Determining liability involves weighing evidence and assessing judicially noticed facts,
and nowhere do the words of the Dissenting Opinion suggest that Mr. Justice Thompson
has made determinations that bring into question the presumption of impartiality owed to
all judges.
IV. CONCLUSION
28. The evidence in the CDF trial was different and the facts of each trial must be determined
on the evidence produced.51 There is nothing in the Dissenting Opinion to suggest that
Judge Thompson is not capable of applying his mind to the merits of this case in an
unprejudiced and impartial manner.’? It is settled law that a Judge cannot be disqualified
based on a position taken in parallel case on an issue in dispute in the case now before
him or her.>> The reasonable informed observer would conclude that Judge Thompson is
neither biased, nor is there a reasonable apprehension of bias. The Motion should be
dismissed.
Filed in Freetown, 20 November 2007

For the Prosecution,

Cox N

Stephet! Rapp "
Prosecutor

9 See Celebi¢i Appeal Judgement, para. 700, which applies the same reasoning to torture, i.e. it can be expected that
a Judge will be against torture as such (emphasis added).

50 Celebi¢i Appeal Judgement, para. 699.

5! Tali¢ Decision, para. 17.

52 The Prosecutor v. Momcilo Krajisnik, IT-00-39-PT, “Decision on the Defence Application for Withdrawal of
Judge from the Trial”, 22 January 2003, para. 18.

53 Jones and Steven Powles, International Criminal Practice, Oxford University Press, 2003, para. 2.1.69, quoting
Tali¢ Decision, paras 19, 20.
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