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Article 6 Additional Protocol II to the Geneva Conventions of 12 August
1949.

ICRC Commentary to Article 6 of Additional Protocol II.
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671

The Rome Statute of the International Criminal Court: A Commentary. Edited
by Antonio Cassese, Paola Gaeta, and John Johns. pp 693 — 704.

Dealing With Crimes of a Past Regime. Is Amnesty Still an Option? 12 LJIL
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November 1999.
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Documentary references

Official Records

O.R. 1. Part I, p. 193; Part III, p. 36 (Arts. 9-10). O.R. IV, pp. 30-36. O.R. VII

pp- 92-97, CDDH/SR.50, paras. 56-102; pp. 99-105, id., Xrll)nex (Afghanistan,
Holy See, Indonesia, Kenya, Nigeria, Saudi Arabia, Spain, Cameroon Zaire)j
O.R. VIII, pp. 346-355, CDDH/I/SR.33, paras. 22-71; pp. 357-365, éDDHH/
SR.34; p. 443, CDDH/I.SR .41, para. 81. O.R. IX, pp. 297-302, CDDH/I.SR.63

paras. 40-75; p. 308, CDDH/I/SR.64, paras. 19-20; p. 310, para. 31; pp. 312-313,
paras. 39-46; p. 314, para. 54; p. 315, para. 59; p. 318, paras. 73 and 79; p. 319’
paras. 82 and 85; pp. 321-322, paras. 92 and 100; p. 323, para. 105. O.R,. X ppj
55-56, CDDH/219/Rev.1, paras. 176-178; pp. 107-108, CDDH/I/287/Rev.1', Pp.
123-124, CDDH/234/Rev.1, paras. 49-52; pp. 130-133, paras. 84-95; pp. 143-,151

CDDH/1/317/Rev.2 and CDDH/I/GT/88. , ,

Other references

CE/5b, pp. 56-66. CE 1971, Report, pp. 46-47, paras. 253-265; pp. 58-59 (Art

14-18). CE 1972, Basic Texts, pp. 41-42 (Arts. 27-28). CE 197’2,p[6)‘0mmen5arie:
Part II, pp. 58-62. CE 1972, Report, vol. I, pp. 83-87, paras. 2.198-2.235; vol. II’
p. 37, CE/COM 11724; p. 38, CE/COM I1/31; p. 40, CE/COM 11/39; pp. 4143,
CE/COM 11/45, 48-50, 52-54 and 56; p. 49, CE/COM I1/78. Commentary Drafts:

19);)1.0;40-143 (Arts. 9-10). XXIInd Int. Conf. RC, Report, p. 26, para. 80 (Arts.

Commentary

General remarks

4597 The whole of Part II (Humane treatment) is aimed at ensuring respect for the

elen)t?ntary rights of the human person in non-international armed conflicts.
Judpml guarantees play a particularly important role, since every human being is
ent}tled toa fair and regular trial, whatever the circumstances;! the guarantees
fiefme_d in this article refer to the two stages of the procedure: preliminary
investigation and trial. 2 Just like common Article 3, Protocol II leaves intact the
right of the established authorities to prosecute, try and convict members of the
armed forces and civilians who may have committed an offence related to the

; See O.R. VIII, pp. 346-355, CDDH/I/SR.33, paras. 22-71; pp. 357-365, CDDH/I/SR.34.
The execution of penalties is not dealt with in this article — with the exception of the execution

of the4death penalty on pregnant women and mothers of young children, which is prohibited by
para. 4.
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armed conflict; however, such a situation often entails the suspension of
constitutional guarantees, the promulgation of special laws and the creation of
special jurisdictions. Article 6 lays down some principles of universal application
which every responsibly organized body must, and can, respect.3 It supplements
and develops common Article 3, paragraph 1, sub-paragraph (1)(d), which
prohibits “the passing of sentences and the carrying out of executions without
previous judgment pronounced by a regularly constituted court, affording all the
judicial guarantees which are recognized as indispensable by civilized peoples”.
This very general rule required clarification to strengthen the prohibition of
summary justice and of convictions without trial, which it already covers. Article
6 reiterates the principles contained in the Third and Fourth Conventions,* and
for the rest is largely based on the International Covenant on Civil and Political
Rights, 5 particularly Article 15, from which no derogation is permitted, even in
the case of a public emergency threatening the life of the nation. In Protocol 1,
Article 75 (Fundamental guarantees) contains rules with the same tenor.

Historical background

4598 The ICRC draft originally contained two articles: Principles of penal law and

Penal prosecutions.® During the preliminary examination of those articles
numerous amendments were submitted; a proposal to combine the two provisions
in a single article was put forward,” and adopted as a starting point; this was the
origin of the present Article 6.

Analysis of the article

Paragraph 1 — The scope of application

4599 This paragraph lays down the scope of application of the article by confining it

to offences related to the armed conflict; these must be criminal offences and not
merely administrative or disciplinary offences or procedures. Ratione personae,
Article 6 is quite open and applies equally to civilians and combatants who have
fallen in the power of the adverse party and who may be subject to penal
prosecutions.

3 Dissident armed forces and organized armed groups within the meaning of Article 1 of the
Protocol, which are opposed to the government in power, must be able to apply the Protocol. See
supra, p. 1353.

4 See Arts. 86, 89-108 of the Third Convention and Arts. 64-78 of the Fourth Convention.

5 Hereinafter referred to as the Covenant.

6 Draft Arts. 9 and 10. It should be noted that the present heading of the article is incomplete,
since it mentions only penal prosecutions, while the provision also lays down principles of penal
law.

7 O.R. IV, pp. 35-36, CDDH/I/262.
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Paragraph 2 - The right to be tried by an independent and impartial court

Opening sentence

4600  The text repeats paragraph 1, sub-paragraph (1)(d) of common Article 3, with
a slight modification. The term “regularly constituted court” is replaced i)y “a
court offering the essential guarantees of independence and impartiality”. In fact
some_experts argued that it was unlikely that a court could be “regularl)’l
cqnstntuted” under national law by an insurgent party. Bearing these remarks in
mll:ld, the ICRC proposed an equivalent formula taken from Article 84 of the
Thqu Convention, 8 which was accepted without opposition.

4601 This sentence reaffirms the principle that anyone accused of having committed
an off.enc.e related to the conflict is entitled to a fair trial. This right can only be
effective if the judgment is given by “a court offering the essential guarantees of
independence and impartiality”. Sub-paragraphs (a)-(f) provide a list of such
essential guarantees; as indicated by the expression “in particular” at the head of
the list, it is illustrative, only enumerating universally recognized standards.

Sub-paragraph (a) — Right to information and defence

4602 The ICRC draft simply provided for “a procedure affording the accused the
necessary rights .and means of defence”.9 That formula was clarified and
developed following the proposal by a delegation, on which the present text is
b.aSF)d.l(.) The rules laid down here are very clear and do not give rise to any
difficulties of interpretation: the accused must be informed as quickly as possible
of t.he partl.cplars of the offence alleged against him, and of his rights, and he must
Be in a position to exercise them and be afforded the rights and means of defence

before and dupng his trial”, i.e., at every stage of the procedure. The right to
b'e heard, and_, if necessary, the right to call on the services of an interpreter, the
right to call witnesses for the defence and produce evidence; these constituté the
essential rights and means of defence. ! ’

Sub-paragraph (b) — The principle of individual responsibility

4603 This 'sgl?-paragraph lays down the fundamental principle of individual
respons¥b¥]¥ty; a corollary of this principle is that there can be no collective penal
re§po_n51b1'hty for acts committed by one or several members of a group. This
principle is contained in every national legislation. It is already expressed in

8 See Commentary 111, pp. 411-412 (Art. 84 ); pp. 484-492 (A
9 See draft Art. 10, para. 1. )i pp (Art. 105)
10 See O.R. X, p. 145, CDDH/I/317/Rev.1l. The amendment submitted during these

deliberations is mention 3 but the textis n tpu 1 g
berations entioned ls) blished in the Official Records as it was a workin

It See Commentary Drafts, p. 142.
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Article 33 of the Fourth Convention, where it is more elegantly worded as follows:
“No protected person may be punished for an offence he or she has not personally
committed”. 12 The wording was modified to meet the requirement of uniformity
between the texts in the different languages and, in this particular case, with the
English terminology (“individual penal responsibility”). Article 75, paragraph
4(b), of Protocol I, lays down the same principle.

Sub-paragraph (c) — The principle of non-retroactivity

4604 This sub-paragraph sets out two aspects of the principle that penal law 13 should
not be retroactively applied: nullum crimen sine lege and nulla poena sine lege.
The ICRC draft was inspired by Articles 99 of the Third Convention, 67 of the
Fourth Convention and 15, paragraph 1, of the Covenant.!4 The proposal to
adopt this wording was put forward in an amendment which served as a basis for
discussion. 15 There was a long debate, followed by a vote in Committee resulting
in a large majority.6 The wording of the Covenant was retained despite some
problems of interpretation owing to the specific context of non-international
armed conflict. This solution was adopted out of a concern to establish in Protocol
11 fundamental guarantees for the protection of human beings, which would be
equivalent to those granted by the Covenant in the provisions from which no
derogation may be made, even in time of public emergency threatening the life
of the nation. 17 Article 15 of the Covenant is one of those articles. In fact, the
relevance of including the principle on non-retroactivity was never contested, but
the first sentence of the sub-paragraph, and in particular the words “under
national or international law” , were not considered by everyone to be very clear.

4605 The possible co-existence of two sorts of national legislation, namely, that of
the State and that of the insurgents, makes the concept of national law rather
complicated in this context.

4606 The Conference followed the Covenant, though there was no real explanation
given as regards the meaning to be attributed to the term “national law”, which
appears in the French text though not in the English text of this sub-paragraph
(as the reference to “le droit national ou international” in French has been
abbreviated to “the law” in English, the following comments apply more
particularly to the French text, although clearly “the law” referred to in the
English text does include national law). The interests of the accused and good
faith require that this should be interpreted in the light of the initial ICRC
proposal, i.e., that no one can be convicted for an act, or for failing to act contrary
to a duty to act, when such an act or omission was not an offence at the time when
it was committed.

12 Commentary IV, p. 224 (Art. 33).

13 The term “law” is used here in a broad sense, as lex encompasses custom.
14 See draft Art. 9, para. 2.

15 O.R. IV, pp. 35-36, CODH/1/262.

16 O.R. X, p. 130, CDDH/234/Rev.1, para. 87.

17 Covenant, Art. 4, paras. 1-2.



Protocol II - Article 6

4607 The reference to international law is mainly intended to cover crimes against
humanity. A breach of international law should not go unpunished on the basis
of the fact that the act or omission (failure to act) concerned was not an offence
under the national law at the time it was committed. Some delegations suggested
replacing the term “under national or international law” by “under the applicable
law” or even by “under applicable domestic or international law”,18 but the
majority finally considered that it was best to retain the wording of the Covenant
“in order to avoid being out of line”.

Sub-paragraph (d) - The principle of the presumption of innocence

4608 This sub-paragraph sets out the principle of the presumption of innocence,
which is implicitly contained in Article 67 of the Fourth Convention. This refers
to the “general principles of law”. It is also contained in Article 14, paragraph 2,
of the Covenant. In addition, it is laid down in Article 75 (Fundamental
guarantees), paragraph 4(d), of Protocol 1.

Sub-paragraph (e) - The right of the accused to be present at his own trial

4609 This sub-paragraph reiterates the principle laid down in Article 14, paragraph
3(d), of the Covenant. It is the result of a proposal in the Working Group which
recommended “everyone charged with an offence shall have the right to be tried
in his presence”. 19 The proposal was not adopted in this form because a number
of delegations argued that sentences in absentia are allowed. The right of the
accused to be present at his trial, which is established here, should be understood
as a right which the accused is free to exercise or not.

Sub-paragraph (f) - The right not to be compelled to testify against oneself or to
confess guilt

4610 This sub-paragraph repeats Article 14, paragraph 3(g), of the Covenant. It was
included as the result of a proposal made by the Working Group. 20

Paragraph 3 - The right to be informed of judicial remedies and of the time-limits
in which they must be exercised

4611 It was not considered realistic in view of the present state of national legislation
in various countries to lay down a principle to the effect that everyone has a right

18 See O.R. X, p. 144, CDDH/1/317/Rev.2.
19 Ibid.
20 Ibid.
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of appeal against sentence pronounced upon him, i.e., to guarantee the
availability of such a right, as provided in the ICRC draft.2! However, it is clear
that if such remedies do exist, not only should everyone have the right to
information about them and about the time-limits within which they must be
exercised, as explicitly provided in the text, but in addition, no one should be
denied the right to use such remedies. 2

4612 The term “judicial and other remedies” was originally adopted in English and,
in order to maintain uniformity between the languages, was translated into French
as “droits de recours judiciaires et autres”. The word “autres” is superfluous in
the French text since the words “droit de recours” cover all the possible remedies.
However, in English the word “judicial” was not considered sufficient to include
all the different types of remedies existing in various legal systems.

Paragraph 4 - The prohibition on pronouncing the death sentence upon persons
under eighteen years and on carrying it out on pregnant women and mothers of
young children

4613 The authorities retain the right to pronounce the death sentence in accordance
with national legislation with one exception: adolescents under the age of
eighteen years at the time they committed the offence; the death sentence may
be pronounced but may not be carried out on pregnant women or mothers of
young children. According to the experts who were consulted it would not have
been possible to impose a general prohibition on the death sentence as such a
decision would not have taken into account all the penal systems in force.?23
Nevertheless, the ICRC expressed the wish that the penalty should not be
executed before the end of hostilities. 2 This proposal, which was included in the
draft, reflected the experience that executions result in an escalation of violence
on both sides. Moreover, when hostilities have ceased, passions die down and
there is a possibility of amnesty. Unfortunately, however modest the proposal, it
did not gain a consensus. On the other hand, the limitation laid down in this
paragraph was easily accepted in principle; it was inspired by Article 68,

- paragraph 4, of the Fourth Convention,? and by Article 6, paragraph 5, of the
Covenant. The discussions were essentially about two points; fixing the age limit,
and extending the rule in favour of pregnant women to cover also mothers of
young children.

4614 The age limit of eighteen years was adopted in order to harmonize with the
Conventions and the Covenant, which also contain this age limit. The proposal
concerning mothers of young children was put forward by a delegation. 26 The
concept of “young children” as a legal term remained vague. For this reason a

21 Draft Art. 10, para. 2.

22 This clarification was proposed in an amendment. It was not adopted apparently to avoid
making the text too complicated. See O.R. 1V, p. 33, CDDH/1/259.

2 See O.R. VIII, pp. 357-365, CDDH/I/SR.34, paras. 2 ff.

24 Draft Art. 10, para. 3.

25 See Commentary IV, pp. 346-347 (Art. 68).

2 O.R. 1V, p. 33, CDDH/1/259.
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vote was requested on this point, and it was adopted by 37 votes to 2, with 9
abstentions. 2’ In any event, the concept is wider than “new-born babies” in the
sense of Article 8 (Terminology), sub-paragraph (a), of Protocol I. It is up to the
-esponsible authorities to reach a judgment in good faith on what is meant by
“young children”.28

4615 The results of the vote suggest that the concept will be broadly interpreted, and
that in such special cases the death penalty will not be pronounced.

4616 In any case, Article 76 (Protection of women), paragraph 3, of Protocol I,
which has the same tenor, contains the recommendation not to pronounce the
death penalty on pregnant women and on mothers having dependent infants and
this recommendation should be considered here.

Paragraph 5 - Amnesty

4617 Amnesty is a matter within the competence of the authorities. It is an act by
the legislative power which eliminates the consequences of certain punishable
offences, stops prosecutions and quashes convictions.2 Legally, a distinction is
made between amnesty and a free pardon. The latter is granted by the Head of
State and puts an end to the execution of the penalty, though in other respects
the effects of the conviction remain in being. This paragraph deals only with
amnesty, though this does not mean that free pardon is deliberately excluded.
The draft adopted in Committee provided, on the one hand, that anyone
convicted should have the right to seek a free pardon or commutation of sentence,
and on the other hand, that amnesty, pardon or reprieve of a death sentence may
be granted in all cases. 30 That paragraph was not adopted in the end, in order to
keep the text simple. Some delegations considered that it was unnecessary to
include it because national legislation in all countries provides for the possibility
of a free pardon. 3!

4618 The object of this sub-paragraph is to encourage gestures of reconciliation
which can contribute to reestablishing normal relations in the life of a nation
which has been divided.

S.J.

27 O.R. X, p. 131, CDDH/234/Rev.1, para. 90. :

28 The -Conventions provide some sort of guide in this respect by mentioning mothers of
children under seven years old (Art. 14, para. 1, Fourth Convention).

2 “Amnesty” is described as an act of oblivion, a general pardon of past offences by the ruling
authority (Shorter Oxford English Dictionary, 1978, p. 60). Its mode of operation and effect may
obviously differ from country to country. The French definition (*Amnistie: acte du 1égislateur
qui a pour effet d’éteindre 'action publique ou d’effacer une peine prévue pour une infraction et,
en conséquence, soit d’empécher ou d’arréter les poursuites, soit d’effacer les condamnations.”),
as given in the Grand Dictionnaire encyclopédique Larousse, Vol. 1, 1982, p. 414, indicates that
it is an act of the legislative whereby the public prosecution of certain offences is ended and the
penalty thereon is cancelled, so that no more prosecutions will be instituted, and those already
instituted will be discontinued and any convictions for such offences will be quashed.

3 O.R. X, p. 133, CDDH/234/Rev.1, para. 95,

3 O.R. VII, pp. 94 and 96, CDDH/SR.50, para. 79 and 99.

Protocol 11

Part III - Wounded, sick and shipwrecked

Introduction

4619 This Part is aimed at developing the fundamental principie that the woundec
and sick should be respected and protected, as contained, very succinctly, ir
common Article 3, paragraph 1, sub-paragraph (2), of the Conventions: “The
wounded and sick shall be collected and cared for”. It also applies to the
shipwrecked, who are put on the same footing as the wounded and sick under the
Geneva Conventions.

4620 After 1949, the ICRC became concerned with the situation of civilian medica
personnel who were only partially protected under the Fourth Convention. As ¢
first step the problem was studied from a general point of view, both fo:
international and non-international conflicts.

4621 For this purpose, the ICRC acted together with the two large internatiqna
associations representing the medical profession, the World Medical Associatior
and the International Committee of Military Medicine and Pharmacy, in whict
the medical corps of more than eighty countries participate. They jointly formec
a working group which held a great many “Entretiens consacrés au droi
international médical” in the presence of an observer representing the WHO
Draft Rules for the Protection of the Wounded and Sick and of Civilian Medica
and Nursing ‘Personnel in Time of Conflict were presented at the XXit
International Conference of the Red Cross (Vienna, 1965).!

4622 The draft was favourably received, but the Conference wanted a thorougt
study to be carried out on an extension of the use of the red cross and red crescen
emblem.

4623 The XXIst International Conference of the Red Cross (Istanbul, 1969) requirec
concrete proposals to be put forward this time by the ICRC and by governments
At that time a Protocol additional to the Fourth Convention was envisaged.

4624 The Working Group was extended by a number of observers, in particula
experts from the League of Red Cross and Red Crescent Societies, the
International Law Association, the Commission Médico-juridique de Monaco
and the International Committee for the Neutrality of Medicine. On reflection
it appeared that it would be preferable to provide separate rules for situations o
non-international armed conflicts, and two drafts, one for international conflict
and the other for internal conflicts, were submitted to the Conference o

1 CE/7b, pp. 1-3.
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670 PAYMENT OF SALARIES, ETC TO THE INGONYAMA BILL, 1985
CHASKALSON P 1996 (4) SA 653 cc

. [47] The members of the Royal House are not referr._. to in the

Ingonyama Act and are mentioned for the first time in the amendment.
They hold no specific office in terms of the legislation and the reasons for
the conclusion that the proposed legislation in its application to the
Ingonyama, amakhosi and iziphakanyiswa is competent do not neces-
sarily apply to them. To prohibit them from accepting offices of profit
under the Republic, or from engaging in activities that prevent them
from accepting remuneration or benefits' from organs of the State, would
be to currail their rights to engage in economic activity. In my view,
however, this is not the meaning that should be given to the amendment.
The prohibition applies only to payments or benefits received by such
persons ‘in their capacity as’ members of the Royal House. It would
presumably include payment or benefits received for assignments carried
out on behalf of the Ingonyama, or for accompanying him on an official
visit. There may be other functions performed by the Ingonyama’s
immediate dependants in their capacity as members of the Royal House,
but the prohibition is limited by the qualification and is likely to have a
fairly narrow applicaton.

[48] The remuneration and allowances paid by the KwaZulu-Natal
Government to the Ingonyama would have regard to his obligations to
his immediate dependants and to services that they might be required to
perform on his behalf as members of the Royal House. What the
amendment in effect requires is that the Ingonyama must make provision
for such expenditure out of his official remuneration and allowances, and
that his immediate dependants should not have to look to other organs
of State for such support. Seen in this light, the prohibition is incidental
to the overriding purpose of the legislation, which is to establish one
source of payment for the Ingonyama’s support and expenditure. It does
not infringe the chap 3 rights of his immediate dependants to say that
they must look to the Ingonyama and not to other organs of the State for
their support and for compensation in respect of duties that they perform
on his behalf.

Costs

[49] It has not been established that the amendments will be inconsistent
with the Constitution on any of the grounds advanced by the objectors.
This Court has decided that litigants seeking to ventilate important
issues of constitutional principle in proceedings such as those which have
been brought in the present matter ought not to be deterred from doing
s0 by the risk of having to pay their adversary’s costs.’” The issues raised
in the present proceedings fall into that category, and it was not
suggested that there were any special factors in the present case that
require the Court to depart from this rule.

17 Ex parte Gauteng Provincial Legislature: In re Dispute Concerning the Constitu-
tionality of Certain Provisions of the Gauteng School Educarion Bill of 1995 1996 (3)
SA 165 (CC) (1996 (4) BCLR 537) at para {36).

AZAPO & OTHERS v PRESIDENT OF THE REPUBLIC OF SOUTH AFRICA 671
1996 (8 "A 671 cc

Order A

[50] The following order is made:

The Payment of Salaries, Allowances and Other Privileges to the
Ingonyama Amendment Bill of 1995 and the KwaZulu-Natal Ama-
khosi and Iziphakanyiswa Amendment Bill of 1995 submitted to this
Court by the Speaker of the KwaZulu-Natal legislature in terms of B
s5 98(2)(d) and 98(9) of the Constitution are not unconstitutional on
any of the grounds advanced by the petitioners.

Mahomed DP, Ackermann J, Didcott J, Kriegler J, Langa J, Madala J,
Mokgoro J, O’Regan J and Sachs J concurred.

Attorneys for the KwaZulu-Natal Provincial Legislature: Friedman & C

Falconer, Durban. Petitioners’ Attorneys: Von Klemperer Davis & Harri-
son Inc, Pietermaritzburg.

D
E
AZANIAN PEOPLES ORGANISATION (AZAPO) AND
OTHERS v PRESIDENT OF THE REPUBLIC OF SOUTH
AFRICA AND OTHERS
CONSTITUTIONAL COURT
CHASKALSON P, MAHOMED DF, ACKERMANN J, DIDCOTT J, KRIEGLER J, LANGA J,
MADALA J, MOKGORO J, O'REGAN J and SACHS J
1996 May 30; July 25 Case No CCT 17/96 G

Constltutlonal law—Human rights— Right of access to Court in terms
of s 22 in chap 3 of Constitution of the Republic of South Africa Act
200 of 1993—Amnesly provisions of s20(7) of Promotion of
National Unity and Reconciliation Act 34 of 1995 would constitute H
violation of s 22 of Constitution if there was nothing in the Consti-
tution itself permitting or authorising such violation— Epilogue to
Constitution (‘National Unity and Reconciliation’ section) authoris-
ing an ‘amnesty’ in its most comprehensive and generous meaning
S0 as to enhance and optimise prospects of fac:lltatlng constitu-
tional journey from shame of past to promise of the future— l
Parliament therefore specifically authorised by Constitution to
enact the Act in the terms which it did—Amnesty provisions of
§ 20(7) of Act also not in conflict with international legal obligations
imposed on South Africa by Geneva Conventions.

Constitutional law— Constitution—Constitution of the Republic of J
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AZAPO & OTHERS v PRESIDENT OF THE REPUBLIC OF SOUTH * =RICA
1996 (4) SA 671 cc
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if the wrongdoer was an employee of the , the State was equally discharged A
from any civii ifabiiity i jespact of any act .mission of such an employee, even
if the relevant act or omission had been effected during the course and within the
scope of his or her employment. Other bodies, organisations or persons were also
exempt from any liability for any of the acts or omissions of a wrongdoer which
would ordinarily have arisen in consequence of their vicarious liability for such acts

or omissions. (Paragraph {7] at 680C-F)
a submission that s 20(7) of the

Act constituted a violation of 8 22 of the Constitution if there was nothing in the
Constitution itself which permitted or authorised such violation. The issue to be
determined was therefore whether (a) any, other provision of the Constitution
permitted the effective removal by the Act of the right to obtain redress in the courts
for violations of fundamental rights or, (b) if no such provision existed, whether the
removal of the right could be justified in terms of s 33(1) of the Constitution. C

i to the interim Constitution (the

‘National Unity and Reconciliation’ section) specifically authorised a law conferring
amnesty on a wrongdoer in respect of acts, omissions and offences associated with
political objectives and. committed during the period prescribed by the Act.
s determined by s 232(4) of the
Constitution, which provided that the epilogue shall not ‘nave a lesser status than D
any other provision of this Constitution . . . and such provision shall for all purposes
be deemed to form part of the substance of this Constitution'. The epilogue not only
authorised Parliament to make a law providing for amnesty to be granted in respect
of the acts, omissions and offences falling within the category defined therein but in
fact obliged Parliament to do so. (Paragraph {14] at 682F/G-683C, paraphrased.)
at, while there could be legitimate E
debate about the methods and the mechanisms chosen by the lawmaker to give
offect to the difficult duty entrusted to it in terms of the epilogue, the Court was not
concemed with that dqbate or with the wisdom of its choice of mechanisms, but only
with its constitutionality. Applying that standard, in providing for amnesty for those
guilty of serious offences associated with political objectives and in defining the
mechanisms through which and the manner in which such amnesty might be
secured by such offenders, s 20(7) of the Act did not offend any of the express oF F
implied fimitations on the powers of Parliament in terms of the Constitution.
(Paragraph [21]) at 686C-E.)
State was obliged by international law
to prosecute those responsible for gross human rights violations and that the
provisions of s 20(7) which authorised amnesty for such offenders constituted a
preach of the requirements of the four Geneva Conventions of 1949 on the law of GG
war which required States parties to enact legislation necessary to provide effective
penal sanctions for persons committing, or ordering to be committed, grave
breaches of the provisions of the Conventions.
Held, that the issue to be determined by the Court was whether s 20(7) of the Act was
inconsistent with the Constitution and that the enquiry as to whether or not
international law prescribed a different duty was irrelevant to that determination.
international law and the contents of intemational treaties to which South Africa H
might or might not be a party were relevant only in the interpretation of the
Constitution itself, on the grounds that the makers of the Constitution should not
lightly be presumed to authorise any law which might constitute a breach of the
obligations of the State in terms of international law. International conventions and
become part of the municipal law of South Africa until and uniess

treaties did not
they were incorporated into the municipal law by legisiative enactment. (Paragraph |

[26] at 688A/B-C/D.)

Held, further, that s 231(1) of the Constitution provided that an Act of Parliament could

override any contrary rights or obligations under international agreements entered
into before the commencement of the Constitution. Section 231(4) of the Constitu-
tion further provided that ‘rules of customary infernational law binding on the

Republic, shall, unless inconsistent with this Constitution or an Act of Parliament,

form part of the law of the Republic’. (Paragraph [27] at 688E-G, paraphrased.) J
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A Held, further, that it wae donhtful whather the Geneva Conventions < .'349 read with the
Additional Protocols thereto applied at all to the conflict dealt with by the Act since
the Conventions applied only to cases of ‘declared war or . . . any armed confiict
which may arise between two or more of the High Contracting Parties'. Even if the
conflict in South Africa could be said to fall within the extension by Additional
Protocol | of 1977 of the provisions of the Conventions to include ‘armed conflicts in
which peoples are fighting against colonial domination and alien occupation and

B against regimes in the exercise of their rights of self-determination’, Additional
Protocol | was not binding on South Africa. It was doubtful whether Additional
Protocol Il applied at all, but, if it did, it actually required the authorities in power,
after the end of hostilities, to grant amnesty to those previously engaged in the
conflict. (Paragraph [29] at 689B-C, read with footnote 29.)

Held, further, that public intemational law distinguished the position of perpetrators of acts

C of violence in the course of war (or armed conflicts between liberation movements
seeking self-determination against coloniat and alien domination of their countries),
on the one hand, and their position in respect of violent acts perpetrated during
conflicts which take place within the territory of a sovereign State in consequence
of a struggle between the armed forces of that State and other dissident armed
forces operating under responsible command, on the other. In respect of the iatter
category, there was no obligation on the part of a contracting State to ensure the

D prosecution of those who might have performed acts of violence or other acts which
would ordinarily be characterised as serious invasions of human rights. (Paragraph
[30] at 689D-690A/B.)

Held, accordingly, that there was nothing in the Act which could be said to be a breach of
the international legal obligations imposed on South Africa by the Geneva Conven-
tions. (Paragraph [32] at 691D-E.)

E The Court then considered an argument that the ‘amnesty’ contemplated by the epilogue
1o the Constitution did not authorise Parliament to make any law which would have
the result of indemnifying the perpetrator of a delict against any civil claims made for
damages suffered by the victim of such a delict.

Held, that the ‘amnesty’ referred to in the epilogue to the Constitution could not be limited
to the absolution from criminal liability alone, regardless of the context and
regardless of the circumstances. The word amnesty indicated an act of oblivion. The

F degree of oblivion or obliteration had to depend on the circumstances. It couid, in
certain circumstances, be confined to immunity from criminal prosecutions and, in
other circumstances, be extended also to civil liability. (Paragraph [35] at 692F-G.)

Held, further, that the epilogue to the Constitution provided for amnesty to facilitate
‘reconciliation and reconstruction’ by the creation of mechanisms and procedures
which made it possible for the truth of the past to be uncovered. Central to the

G justification of amnesty in respect of the criminal prosecution for offences committed
during the prescribed period was the appreciation that the truth would not effectively
be revealed by the wrongdoers if they were to be prosecuted for such acts. That
justification had necessarily and unavoidably to apply to the need to indemnity such
wrongdoers against civil claims for payment of damages. Without that incentive the
wrongdoer could not be encouraged to reveal the whole truth which might inherently
be against his or her material or proprietary interests. There was nothing in the

H language of the epilogue indicating that what the makers of the Constitution
intended to do was to encourage wrongdoers to reveal the truth by providing for
amnesty against criminal prosecution in respect of their acts but simultaneously to
discourage them from revealing that truth by keeping intact the threat that such
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claims madg by those wronget criminal and delictual acts perpetrated by
Wrongaoers In e Course and wilitei e scupe ui il ETMPIoYIet as 5ivanis of
the State.

Held {per Mahomed DP, Chaskalson P, Ackermann J, Kriegler J, Langa J, Madala J,

Mokgoro J, O’'Regan J and Sachs J concurring; Didcott J concurring for different
reasons), that the epilogue required that a law be adopted by Parliament which
would provide for amnesty and it appreciated the ‘need for reparation’, but left it to
Parfiament to decide upon the ambit of the amnesty, the pemmissible form and
extent of such reparations and the procedures to be followed in the determination
thereof, by taking into account all the relevant circumstances. Parliament was
therefore entitled to decide that, having regard to the resources of the State, proper
reparations for those victimised by the unjust laws and practices of the past justified
formulae which did not compel any irrational differentiation between the claims of
those who were able to pursue enforceable delictual claims against the State and
the claims of those who were not in that position but nevertheless deserved
reparations. (Paragraph [47] at 696F—H/I.)

Held, further, that the epilogue to the Constitution authorised and contemplated an

‘amnesty’ in its most comprehensive and generous meaning so as to enhance and
optimise the prospects of facilitating the constitutional joumsy from the shame of the
past to the promise of the future. Parliament was, therefore, entitled to enact the Act
in the terms which it did. Accordingly s 20(7) of the Act was authorised by the
Constitution itself and it was unnecessary to consider the relevance and effect of
s 33(1) of the Constitution. (Paragraph [50] at 698A-B and F.) Application refused.

The following decided cases were cited in the judgment of the Court:

Azanian Peoples Organisation and Others v Truth and Reconciliation Commission
and Others 1996 (4) SA 562 (C)

Binga v Cabinet for South West Africa and Others 1988 (3) SA 155 (A)

Executive Council, Western Cape Legislature, and Others v President of the
Republic of South Africa and Others 1995 (4) SA 877 (CC) (1995 (10) BCLR
1289)

Ferreira v Levin NO and Others; Vryenhoek and Others v Powell NO and Others
1996 (1) SA 984 (CC) (1996 (1) BCLR 1)

Maluleke v Minister of Internal Affairs 1981 (1) SA 707 (B)

Pan American World Airways Incorporated v SA Fire and Accident Insurance Co Ltd F

1965 (3) SA 150 (A)

Premisr, KwaZulu-Natal, and Others v President of the Republic of South Africa and
Others 1996 (1) SA 769 (CC) (1995 (12) BCLR 1561)

R v Secretary of State for the Home Department, Ex parte Brind and Others [1991]
1 AC 696 (HL) ([1996] 1 All ER 720)

S v Makwanyane and Another 1995 (3) SA 391 (CC) (1995 (2) SACR 1; 1995 (6)
BCLR 665)
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The following statutes were considered by theFCoun:

The Constitution of the Republic of South Africa Act 200 of 1993, chap 3, ss 22,
33(1), 231(1) and (4), 232(4) and the ‘National Unity and Reconciliation’ section:
see Juta’s Statutes of South Africa 1995 vol 5 at 1-211, 1-212, 1-213, 1-251 and
1-259

The Promotion of National Unity and Reconciliation Act 34 of 1995, s 20(7), (8), (9)
and (10): see Juta’s Statutes of South Africa 1995 vol 1 at 2-390-2-392.

revelations might be visited with what might in many cases be very substantial
claims for civil damages. It was more reasonable to infer that the legislation
| contemplated in the epilogue would be wide enough to allow for an amnesty which
would protect a wrongdoer who told the truth from both the criminal and the civil
consequences of his or her admissions. The requirement of the epilogue that
amnesty shall be granted in respect of ‘acts’ and ‘omissions’ in addition to ‘offences’
further indicated that the amnesty should cover both criminal and civil liability.

Adjudication of the constitutional validity of s 20(7) of the Promotion
of National Unity and Reconciliation Act 34 of 1995. The facts appear
from the judgment of Mahomed DP. - '

D H Soggor SC (with him G M Khoza) for the applicants.

G ¥ Marcus (with him D G Leibowitz) for the respondents.

(Paragraphs [36)-{37] at 693C—1.) Cur adv vult.
The Court then considered an argument that the Constitution could not justifiably :
J authorise any law which had the effect of indemnifying the State itseif against civil Postea (July 25). J
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A Mahomed DP:

1] F_or decades Sou'th African history has been dominated by a deep
conflict between a minority which reserved for itself all control over the

political instruments of the State and a majority who sought to resist that
domipation. Fundamental human rights became a major casualty of this
B conflict as the resistance of those punished by their denial was met by ¥
laws designed to counter the effectiveness of such resistance. The ¥

conflict deepened with the increased sophistication of the economy, the
rapid acceleration of knowledge and education and the ever increasing
hostility of an international community steadily outraged by the incon-
sistency which had become manifest between its own articulated ideals
after the Second World War and the official practices which had become
institutionalised in South Africa through laws enacted to give them
sanction and teeth by a Parliament elected only by a privileged minority.
The result was a debilitating war of internal political dissension and
confrontadqn, massive expressions of labour militancy, perennial student
unrest, punishing international economic isolation, widespread disloca-
ton in crucial areas of national endeavour, accelerated levels of armed
conflict and a dangerous combination of anxiety, frustration and anger
among expanding proportions of the populace. The legitimacy of law itself
was deeply wounded as the country haemorrhaged dangerously in the face

E of this tragic conflict which had begun to traumatise the entire nation.

[2] .During the eighties it became manifest to all that our country, with
al'l its natural wealth, physical beauty and human resources, was on a
disaster course unless that conflict was reversed. It was this realisation

E which mercifully rescued us in the early nineties as those who controlled -
the levers of State power began 1o negotiate a different future with those

who had been imprisoned, silenced, or driven into exile in consequence
of their resistance to that control and its consequences. Those negotia-
tions resulted in an interim Constitution' committed to a transition
towards a more just, defensible and democratic political order based on

G the protection of fundamental human rights. It was wisely appreciated by

those involved in the preceding negotiations that the task of building
such a new democratic order was a very difficult task because of the
previous history and the deep emotions and indefensible inequities it had
generated; and that this could not be achieved without a firm and

H generous commitment to reconciliation and national unity. It was

realised that much of the unjust consequences of the past could not ever
be fully reversed. It might be necessary in crucial areas to close the book
on that past.

[3] This fundamental philosophy is eloquently expressed in the epilogue
to the Constitution, which reads as follows:

‘National Unity and Reconciliation
This Constitution provides a historic bridge between the past of a deeply

! The Constitution of the Repubilic of South Africa Act 200 of 1993, which is

J referred to in this judgment as ‘the Constitution’,

1996 (4) SA 671 cc I
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divided society characicrised by . .it, conflict, uniold suffering and injustics, A
and a future founded on the recognition of human rights, democracy and

. peaceful co-existence and development opportunities for all South Africans,

irrespective of colour, race, class, belief or sex.

The pursuit of national unity, the well-being of all South African citizens and
peace require reconciliation between the people of South Africa and the
reconstruction of society. B

The adoption of this Constitution lays the secure foundation for the people of
South Affrica to transcend the divisions and strife of the past, which generated
gross violations of human rights, the transgression of humanitarian principles in
violent conflicts and a legacy of hatred, fear, guilt and revenge.

These can now be addressed on the basis that there is a need for understanding

but not for vengeance, a need for reparation but not for retaliation, a need for C

ubuntu but not for victimisation.

In order to advance such reconciliation and reconstruction, amnesty shalil be
granted in respect of acts, omissions and offences associated with political
objectives and committed in the course of the conflicts of the past. To this end,
Parliament under this Constitution shall adopt a law determining a firm cut-off

date, which shall be a date after 8 October 1990 and before 6 December 1993, D

and providing for the mechanisms, criteria and procedures, including tribunals,
if any, through which such amnesty shall be dealt with at any time after the law

has been passed.
With this Constitution and these commitments we, the people of South Africa,

open a new chapter in the history of our country.’

Pursuant to the provisions of the epilogue, Parliament enacted during
1995 what is colloquially referred to as the Truth and Reconciliation Act.
Its proper name is the Promotion of National Unity and Reconciliation
Act 34 of 1995 (‘the Act”).

[4] The Act establishes a Truth and Reconciliation Commission. The g

objectives of that Commission are set out in s 3. Its main objective is to
‘promote national unity and reconciliation in a spirit of understanding
which transcends the conflicts and divisions of the past’. It is enjoined to
pursue that objective by ‘establishing as complete a picture as possible of
the causes, nature and extent of the gross violatons of human rights’
committed during the period commencing 1 March 1960 to the ‘cut-off
date’.2 For this purpose the Commission is obliged to have regard to ‘the
perspectives of the vicims and the motves and perspectives of the

" persons responsible for the commission of the violations’.® It also is
required to facilitate

‘... the granting of amnesty to persons who make full disclosure of all the H

relevant facts relating to acts associated with a political objective . . .’.*

The Commission is further entrusted with the duty to establish and to
make known ‘the fate or whereabouts of victims’ and of ‘restoring the
human and civil dignity of such victims’ by affording them an opportu-

2 Described in the epilogue to the Constitution as ‘a date after 8 October 1990
and before 6 December 1993°. ‘Cut-off date’ is defined in 5 1 of the Act to mean
‘the latest date allowed as the cut-off date in terms of the Constitution as set out
under the heading “National Unity and Reconciliation™ °.

3 Section 3(1) (a).

* Section 3(1) ().
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nity to reiate their own accounts of the vioiations and by recommending
‘reparation measures’ in respect of such violations® and, finally, to
compile a comprehensive report in respect of its functions, including the
recommendation of measures to prevent the violation of human rights.®

[5] Three committees are established for the purpose of achieving the
objectives of the Commission.” The first committee is the Committee on
Human Rights Violations which conducts enquiries pertaining to gross
violations of human rights during the prescribed period, with extensive
powers to gather and receive evidence and information.® The second
commiittee is the Committee on Reparation and Rehabilitation which is
given similar powers to gather information and receive evidence for the
purposes of ultimately recommending to the President suitable repara-
tions for victims of gross violations of human rights.® The third and the
most directly relevant committee for the purposes of the present dispute
is the Committee on Amnesty.'® This is a committee which must consist
of five persons of which the chairperson must be a Judge.!! The
Committee on Amnesty is given elaborate powers to consider applica-
tions for amnesty.'? The Committee has the power to grant amnesty in
respect of any act, omission or offence to which the particular application
for amnesty relates, provided that the applicant concerned has made a
full disclosure of all relevant facts and provided further that the relevant
act, omission or offence is associated with a political objective committed
in the course of the conflicts of the past, in accordance with the
provisions of s 20(2) and (3) of the Act.'® These subsections contain
very detailed provisions pertaining to what may properly be considered
to be acts ‘associated with a political objective’. Subsection (3) of s 20
provides as follows:

‘Whether a particular act, omission or offence contemplated in ss (2) is an act
associated with a political objective, shall be decided with reference to the
following criteria:

(a) The motive of the person who committed the act, omission or offence;

(b) the context in which the act, omission or offence took place, and in
particular whether the act, omission or offence was committed in the course
of or as part of a political uprising, disturbance or event, or in reaction
thereto;

(c) the legal and factual nature of the act, omission or offence, including the
gravity of the act, omission or offence;

5 Section 3(1) ().

¢ Section 3(1)(d).

7 Section 3(3).

8 Sections 3(3)(a), 12 and 14.

° Sections 3(3)(¢), 23 and 25. The recommendations of the committee are
themselves considered by the President who then makes recommendations to
Parliament. This is considered by a joint committee of Parliament and the
decisions of the joint committee, after approval by Parliament, are implemented
by regulations made by the President. Section 27.

10 Section 3(3)(B).

'* Section 17(3). It is common cause that the Committee on Amnesty,
apPointed by the President, in fact includes three Judges of the Supreme Court,

? Section 19.

13 Section 20(1).
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(d) the obiect or objective of th. , omission or offence, and in particular A

" whether the act, omission or offence was primarily directed at a political
opponent or State property or personnel or against private property or
individuals;

(¢) whether the act, omission or offence was committed in the execution of an
order of, or on behalf of, or with the approval of, the organisation,
institution, liberation movement or body of which the person who commit-
ted the act was a member, an agent or a supporter; and

() the relationship between the act, omission or offence and the political
objective pursued, and in particular the directness and proximity of the
relationship and the proportionality of the act, omission or offence to the
objective pursued,

but does not include any act, omission or offence committed by any person

referred to in ss (2) who acted—

(i) for personal gain: Provided that an act, omission or offence by any person
who acted and received money or anything of value as an informer of the
State or a former State, political organisation or liberation movement, shall
not be excluded only on the grounds of that person having received money
or anything of value for his or her information; or

(i) out of personal malice, ill-will or spite, directed against the victim of the acts
committed.’ :

[6) After making provision for certain ancillary matters, s 20(7) (the
constitutionality of which is impugned in these proceedings) provides as E
follows:

“(7) (a) No person who has been granted amnesty in respect of an act, omission
or offence shall be criminally or civilly liable in respect of such act, omission or
offence and no body or organisation or the State shall be liable, and no person
shall be vicariously-liable, for any such act, omission or offence.

(b) Where amnesty is granted to any person in respect of any act, omission or F
offence, such amnesty shall have no influence upon the criminal liability of any
other person contingent upon the liability of the first-mentioned person.

(¢) No person, organisation or State shall be civilly or vicariously liable for an
act, omission or offence committed between 1 March 1960 and the cut-off daFe
by a person who is deceased, unless amnesty could not have been granted in G
terms of this Act in respect of such an act, omission or offence.’

Section 20(7) is followed by s 20(8), (9) and (10} which deal exp'ressly
with both the formal and procedural consequences of an amnesty in the
following terms:

‘(8) If any person—

(a) has been charged with and is standing trial in respect of an offem':c
constituted by the act or omission in respect of which amnesty is granted in
terms of this section; or

(b) has been convicted of, and is awaiting the passing of sentence in respect
of, or is in custody for the purpose of serving a sentence imposed in
respect of, an offence constituted by the act or omission in respect of |
which amnesty is so granted,

the criminal proceedings shall forthwith upon publication of the proclamation

referred to in ss (6) become void or the sentence so imposed shall upon such

publication lapse and the person so in custody shall forthwith be released: .

(9) If any person has been granted amnesty in respect of any act or omission

which formed the ground of a civil judgment which was delivered at any time J
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before the granting of the amnesty, the publicatio.. _. the proclamation in terms
of s (6) shall not affect the operation of the judgment insofar as it applies to that
person. :

(10) Where any person has been convicted of any offence constituted byanact
or omission associated with a political objective in respect of which amnesty has
been granted in terms of this Act, any entry or record of the conviction shall be
deemed to be expunged from all official documents or records and the conviction
shall for all purposes, including the application of any Act of Parliament or any
other law, be deemed not to have taken place: Provided that the Committee may
recommend to the authority concerned the taking of such measures as it may
deem necessary for the protection of the safety of the public.”!*

[7] What is clear from s 20(7), read with s 20(8), (9) and (10), is that,
once a person has been granted amnesty in respect of an act, omission or
offence,

(a) the offender can no longer be held ‘criminally liable’ for such
offence and no prosecution in respect thereof can be maintained
against him or her;
such an offender can also no longer be held civilly liable person-
ally for any damages sustained by the victim and no such civil
proceedings can successfully be pursued against him or her;
if the wrongdoer is an employee of the State, the State is equally
discharged from any civil liability in respect of any act or omission
of such an employee, even if the relevant act or omission was
effected during the course and within the scope of his or her
employment; and
other bodies, organisations or persons are also exempt from any
liability for any of the acts or omissions of a wrongdoer which
would ordinarily have arisen in consequence of their vicarious
liability for such acts or omissions.

®

©

@

[8] The applicants sought in this Court to attack the constitutionality of
s 20(7) on the grounds that its consequences are not authorised by the
Constitution. They aver that various agents of the State, acting within
the scope and in the course of their employment, have unlawfully
murdered and maimed leading activists during the conflict against the
racial policies of the previous administration and that the applicants have
a clear right to insist that such wrongdoers should properly be pros-
ecuted and punished, that they should be ordered by the ordinary courts
of the land to pay adequate civil compensation to the victims or
dependants of the victims and further to require the State to make good
to such victims or dependants the serious losses which they have suffered
in consequence of the criminal and delictual acts of the employees of the
State. In support of that attack Mr Soggort SC, who appeared for the
applicants together with Mr Khoza, contended that s 20(7) was incon-
sistent with s 22 of the Constitution, which provides that

14 Subsection (6), which is referred to in ss (8) and (9), simply provides that
the Committee must by proclamation in the Gazerre make known the full names
of any person to whom amnesty has been granted, together with sufficient
information to identify the act, omission or offence in respect of which such
amnesty has been granted.
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‘(e}very person shall have th  at to have justiciable disputes settled by a court A
of law or, where appropriate, another independent or umpartiai forum’.

He submitted that the Amnesty Committee was neither ‘a court of law’

. nor an ‘independent or impartial forum’ and that, in any event, the

Committee was not authorised to settle ‘justiciable disputes’. All it was
simply required to decide was whether amnesty should be granted in g
respect of a particular act, omission or offence.

[9] The effect of an amnesty undoubtedly impacts. upon very fundampn—
tal rights. All persons are entitled to the protection of the law against
unlawful invasions of their right to life, their right to respect for and
protection of dignity and their right not to be subject to torture of any C
kind. When those rights are invaded those aggrieved by such invasion
have the right to obtain redress in the ordinary courts of law and those
guilty of perpetrating such violations are answerable before such courts,
both civilly and criminally. An amnesty to the wrongdoer effectively
obliterates such rights.

[10] There would therefore be very considerable force in the subrpiss?on
that s 20(7) of the Act constitutes a violation of s 22 of the Cons'utunon
if there was nothing in the Constitution itself which permitted or
authorised such violation. The crucial issue, therefore, which needs to be
determined is whether the Constitution, indeed, permits such a course.
Section 33(2) of the Constitution provides that

‘(s)ave as provided for in ss (1) or any other provision of thi§ Constitu'n‘oln, no
law, whether a rule of common law, customary law or legislation, shalil limit any
right entrenched in this chapter’. .

Two questions arise from the provisions of this s'ubse.ction. Tpe ﬁrsf
question is whether there is ‘any other provision in this Coqsumuox}
which permits a limitation of the right in s 22 and? secondly,. if t-here is
not, whether any violation of s 22 is a limitation which can be justified in
terms of s 33(1) of the Constitution, which reads as follows:

“The rights entrenched in this chapter may be limited by law of general
application, provided that such limitation— o
(a) shall be permissible only to the extent that it is—
(i) reasonable; and
(i) justifiable in an open and democratic society based on freedom and
equality; and ) .
(b) shall not negate the essential content of the right in question, and provided
further that any limitation to—
(aa) aright entrenched in s 10, 11, 12, 14(1), 21, 25 or 30(1)(d) or (&) or
2); or i
(bb) =(a x?ight entrenched in s 15, 16, 17, 18, 23 or 24, insofar as such right
relates to free and fair political activity,
shall, in addition to being reasonable as required in para (a)(i), also be
necessary.’
[11] Mr Marcus, who together with Mr Leibaz.m'tz appeared fqr the
respondents, contended that the epilogue, Wthh‘ I. have prev1‘ously
quoted, is indeed a ‘provision of this Constitution’ within the meaning f)f
s 33(2). He argued that any law conferring amnesty on a w'rqngdoe.r in
respect of acts, omissions and offences associated with political objec-
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A tives and committed during the prescribed ne..d is tharefore a la

properly authorised by the Constitution.

[12] It is therefore necessary to deal, in the first place, with
constitutional status of the epilogue. In the founding affidavit in suppot
of the application for direct access to this Court made by the deput
B president of the first applicant, reliance was placed on the Constitutional
Principles contained in Schedule 4 to the Constitution and it w
submitted that |
‘(the) Constitutional Principles in Schedule 4 enjoy a higher status than that of
other sections of the Constitution, in that, in terms of s 74(1) of the Consti

C tion, it is not permissible to amend the Constitutional principles and they shall
be included in the final Constitution.

To the extent that, therefore, the post-end clause is in conflict with Constitu-

tional Principle VI, the latter should prevail.’

Constitutional Principle VI provides that ‘(t)here shall be a separation of |

powers between the legislature, executive and the judiciary, with appro-

D priate checks and balances to ensure accountability, responsiveness and ,
openness’. '

[13] During oral argument before us this submission was wisely not
pressed by counsel for the applicants. Even assuming in favour of the ;
applicants that there is some potential tension between the language of j

E s20(7) of the Act and Constitutional Principle VI, it can be of no
assistance to the applicants in their attack on the status of the epilogue

The purpose of Schedule 4 to the Constitution is to define the principles
with which a new constitutional text adopted by the Constitutional 3
Assembly must comply.'> The new constitutional text has no force and 4
= effect unless the Constitutional Court has certified that the provisions of }

the text comply with these Constitutional Principles. !¢

[14] The Constitutional Principles have no effect on the szarus of the
epilogue. That status is determined by s 232(4) of the Constitution, i

which provides as follows:
‘In interpreting this Constitution a provision in any Schedule, including the

provision under the heading ‘National Unity and Reconciliation’, to this Consti-
tution shall not by reason only of the fact that it is contained in a Schedule, have 3

a lesser status than any other provision of this Constitution which is not
contained in a Schedule, and such provision shall for all purposes be deemed to
form part of the substance of this Constitution.’

H The epilogue, therefore, has no lesser status than any other part of the
Constitution. As far as s 22 is concerned, it therefore would have the
same effect as a provision within s 22 itself which enacted that:

15 Section 71(1) of the Constitution. Executive Council, Western Cape Legisla-
| ture, and Others v President of the Republic of South Africa and Others 1995 (4) SA
877 (CC) (1995 (10) BCLR 1289) at para [41]; Premier, KwaZulu-Natal, and
Others v President of the Republic of South Africa and Others 1996 (1) SA 769 (CC)
(1995 (12) BCLR 1561) at para [12]; Azanian Peoples Organisation and Others v
Truth and Reconciliation Commission and Others (CPD, case No 4895/96, 9 May
1996, not yet reported, at pp 20—1 (‘the AZAPO case’).*
* Reported at 1996 (4) SA 562 (C). See at 570I1-571B—Eds.
J 16 Section 71(2) of the Constitution.
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“Naothing contained in rhis a1, ~tian ghall preclnde Parliament from adopting A
law providing for amnesty to be granted in respect of acts, omissions and
flences associated with political objectives committed during a defined period
and providing for the mechanisms, criteria and procedures, including tribunals,
any, through which such amnesty shall be dealt with at any time after the law

as been passed.’

What is clear is that Parliament not only has the authority in terms of the B

r

pilogue to make a law providing for amnesty to be granted in respect of
the acts, omissions and offences falling within the category defined
therein but that it is in fact obliged to do so. This follows from the
wording in the material part of the epilogue, which is that ‘Parliament

" ander this Constitution shkall adopt a law’ providing, inter alia, for the C

‘mechanisms, criteria and procedures . .. through which ... amnesty
shall be dealt with’.

[15] It was contended that, even if this is the proper interpretation of the
status of the epilogue and even if the principle of ‘amnesty’ is authorised
by the Constitution, it does not authorise, in particular, the far-reaching D
amnesty which s 20(7) allows. In his heads of argument on behalf of the

applicants, Mr Soggot conceded that the wording of the epilogue

provides

‘.. a clear indication that the Constitution contemplates the grant of amnesty

in respect of offences associated with political objectives and committed in the E
course of the conflicts of the past, including offences involving gross violations of
human rights’.

At the commencement of oral argument Mr Soggo: informed us,
however, that he had been instructed by his clients to withdraw this
concession and he therefore did not abandon the submission that s 20(7)
was unconstitutional in all respects and that Parliament had no const- F
tutional power to authorise the Amnesty Committee to indemnify any
wrongdoer either against criminal or civil liability arising from the
perpetration of acts falling within the categories described in the
legislation.

Amnesty m respect of criminal liability

{16] I understand perfectly why the applicants would want to insist that
those wrongdoers who abused their authority and wrongfully murdered,
maimed or tortured very much loved members of their families who had,
in their view, been engaged in a noble struggle to confront the inhuman-
ity of apartheid should vigorously be prosecuted and effectively be
punished for their callous and inhuman conduct in violation of the
criminal law. I can therefore also understand why they are emotionally
unable 1o identify themselves with the consequences of the legal conces-
sion made by Mr Soggor and if that concession was wrong in law I would
have no hesitation whatsoever in rejecting it. !

[17] Every decent human being must feel grave discomfort in living with
a consequence which might allow the perpetrators of evil acts to walk the
streets of this land with impunity, protected in their freedom by an
amnesty immune from constitutional attack, but the circumstances in
support of this course require carefully to be appreciated. Most of the J
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acts of bruraiity and ioriure which have taken place have . currad during

an era in which neither the laws which permitted the incarceration of
persons or the investigation of crimes, nor the methods and the culture
which informed such investigations, were easily open to public investi-
gation, verification and correction. Much of what transpired in this
shameful period is shrouded in secrecy and not easily capable of
objective demonswation and proof. Loved ones have disappeared,
sometimes mysteriously, and most of them no longer survive to tell their
tales. Others have had their freedom invaded, their dignity assaulted or
their reputations tarnished by grossly unfair imputations hurled in the fire
and the cross-fire of a deep and wounding conflict. The wicked and the
innocent have often both been victims. Secrecy and authoritarianism have
concealed the truth in little crevices of obscurity in our history. Records
are not easily accessible, witnesses are often unknown, dead, unavailable
or unwilling. All that often effectively remains is the truth of wounded
memories of loved ones sharing instinctive suspicions, deep and trauma-
tsing to the survivors but otherwise incapable of translating themselves
into objective and corroborative evidence which could survive the rigours
of the law. The Act seeks to address this massive problem by encouraging
these survivors and the dependants of the tortured and the wounded, the
maimed and the dead to unburden their grief publicly, to receive the
collective recognition of a new nation that they were wronged, and,
crucially, to help them to discover what did in truth happen to their loved
ones, where and under what circurnstances it did happen, and who was
responsible. That truth, which the victims of repression seek so desper-
ately to know is, in the circumstances, much more likely to be forthcoming
if those responsible for such monstrous misdeeds are encouraged to
disclose the whole truth with the incentive that they will not receive the
punishment which they undoubtedly deserve if they do. Without that
incentive there is nothing to encourage such persons to make the
disclosures and to reveal the truth which persons in the positions of the
applicants so desperately desire. With that incentive, what might unfold
are objectives fundamental to the ethos of a new constitutional order. The
families of those unlawfully tortured, maimed or traumatised become
more empowered to discover the truth, the perpetrators become exposed
to opportunities to obtain relief from the burden of a guilt or an anxiety
they might be living with for many long years, the country begins the long
and necessary process of healing the wounds of the past, transforming
anger and grief into a mature understanding and creating the emotional
and structural climate essential for the ‘reconciliation and reconstruction’
which informs the very difficult and sometimes painful objectives of the
ammnesty articulated in the epilogue.

[18] The alternative to the grant of immunity from criminal prosecution
of offenders is to keep intact the abstract right to such a prosecution for
particular persons without the evidence to sustain the prosecution
successfully, to continue to keep the dependants of such victims in many
cases substantially ignorant about what precisely happened to their loved
ones, to leave their yearning for the truth effectively unassuaged, to
perpetuate their legitimate sense of resentment and grief and corre-
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spondingly to allow the culpr if such deeds to remain perhaps A
physically free bur inhibited in their capaciiy iv become active, full and
creative members of the new order by a menacing combination of
confused fear, guilt, uncertainty and sometimes even trepidation. Both
the victims and the culprits who walk on the ‘historic bridge’ described
by the epilogue will hobble more than walk to the future with heavy and g
dragged steps, delaying and impeding a rapid and enthusiastic transition

to the new society at the end of the bridge, which is the vision which
informs the epilogue. ’

[19] Even more crucially, but for a mechanism providing for amnesty, the
‘historic bridge’ itself might never have been erected. For a successfully C
negotiated transition, the terms of the transition required not only the
agreement of those victimised by abuse but also those threatened by the
transition to a ‘democratic society based on freedom and equality’.!” If the
Constitution kept alive the prospect of continuous retaliation and revenge,
the agreement of those threatened by its implementation might never have
been forthcoming and, if it had, the bridge itself would have remained
wobbly and insecure, threatened by fear from some and anger from
others. It was for this reason that those who negotiated the Constitution
made .a deliberate choice, preferring understanding over vengeance,
reparation over retaliation, ubuntu'® over victimisation.'? £

[20] Is s 20(7), to the extent to which it immunises wrongdoers from
criminal prosecution, nevertheless objectionable on the grounds that
amnesty might be provided in circumstances where the victims, or the
dependants of the victims, have not had the compensatory benefit of
discovering the truth at last or in circumstances where those whose
misdeeds are so obscenely excessive as to justify punishment, even if they
were perpetrated with a political objective during the course of conflict in
the past? Some answers to such difficulties are provided in the subsec-
tions of s 20. The Amnesty Committee may grant amnesty in respect of
the relevant offence only if the perpetrator of the misdeed makes a full G
disclosure of all relevant facts.? If the offender does not, and in
consequence thereof the victim or his or her family is not able to discover.
the truth, the application for amnesty will fail. Moreover, it will not
suffice for the offender merely to say that his or her act was associated
with a political objective. That issue must independently be determined
by the Amnesty Committee pursuant to the criteria set out in s 20(3),
including the relationship between the offence committed and the
political objective pursued and the direciness and proximity of the
relationship and the proportionality of the offence to the objective
pursued.

17 Sections 33(1)(a) (i) and 35(1) of the Constitution.

8 The meaning of that concept is discussed in S v Makwanyane and Another
1995 (3) SA 391 (CC) (1995 (2) SACR 1; 1995 (6) BCLR 665) at paras
[224]-{227), [241]-{251}, [263] and [307]-[313]. o

!°'See the fourth paragraph of the epilogue to the Constitution.
20 Section 20(1)(c) of the Act. J
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[21] The result, at all levels, is a difficult, sensi. , perhaps even
agonising, balancing act between the need for justice to victims of past
abuse and the need for reconciliation and rapid transition to a new
future; between encouragement to wrongdoers to help in the discovery
of the truth and the need for reparations for the victims of that truth;
between a correction in the old and the creation of the new. It is an
exercise of immense difficulty interacting in a vast network of political,
emotional, ethical and logistical considerations. It is an act calling for a
judgment falling substandally within the domain of those entrusted with
lawmaking in the era preceding and during the transidon period. The
results may well often be imperfect and the pursuit of the act might
inherently support the message of Kant that ‘out of the crooked timber
of humanity no straight thing was ever made’.>! There can be legitimate
debate about the methods and the mechanisms chosen by the lawmaker
to give effect to the difficult duty entrusted upon it in terms of the
epilogue. We are not concerned with that debate or the wisdom of its
choice of mechanisms but only with its constitutionality. That, for us, is
the only relevant standard. Applying that standard, I am not satsfied
that, in providing for amnesty for those guilty of serious offences
associated with political objectives and in defining the mechanisms
through which and the manner in which such amnesty may be secured
by such offenders, the lawmaker, in s 20(7), has offended any of the
express or implied limitations on its powers in terms of the Constitution.

[22] South Africa is not alone in being confronted with a historical
situation which required amnesty for criminal acts to be accorded for the
purposes of facilitating the transition to, and consolidation of, an
overtaking democratic order. Chile, Argentina and El Salvador are
among the countries which have in modern times been confronted with
a similar need. Although the mechanisms adopted to facilitate that
process have differed from country to country and from time to time, the
principle that amnesty should, in appropriate circumstances, be ac-
corded to violators of human rights in order to facilitate the consolida-
tion of new democracies was accepted in all these countries and truth
commissions were also established in such countries.

[23] The Argentinean truth commission was created by Executive
Decree 187 of 15 December 1983. It disclosed to the government the
names of over one thousand alleged offenders gathered during the
investigations.?? The Chilean Commission on Truth and Reconciliation
was established on 25 April 1990. It came to be known as the Rettig
Commission after its chairman, Paul Rettig. Its report was published in
1991 and consisted of 850 pages pursuant to its mandate to clarify ‘the

2! Immanuel Kant paraphrased in Isaiah Berlin’s essay on “Two concepts of
Liberty’ in Four Essays on Liberty (Oxford University Press, Oxford, 1969) at 170.
See also Ackermann J in Ferreira v Levin NO and Others; Viyenhoek and Others v
Powell NO and Others 1996 (1) SA 984 (CC) (1996 (1) BCLR 1) at para [53].

22 Pasqualucci “The Whole Truth and Nothing But the Truth: Truth Com-
missions, Impunity and the Inter-American Human Rights System’ (1994) 12
Boston University International Law Journal 321 at 337-8.
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truth about the most serious h. .o right violations . . . in order to bring A
about the reconciliation of all Chileans’.?> The Commission on the
Truth for El Salvador was established with similar objectives in 1992 to
investigate ‘serious acts of violence that have occurred since 1980 and
whose impact on society urgently demands that the public should know
the truth’.?* In many cases amnesties followed in all these countries.?> g

[24] What emerges from the experience of these and other countries that
have ended periods of authoritarian and abusive rule is that there is no
single or uniform international practice in relation to amnesty. Decisions

of States in transition, taken with a view to assisting such transition, are
quite different from acts of a State covering up its own crimes by granting C
itself immunity. In the formei case, it is not a question of the govern-
mental agents responsible for the violations indemnifying themselves,
but rather one of a constitutional compact being entered into by all sides,
with former victims being well-represented, as part of an ongoing process

to develop constitutional democracy and prevent a repetition of the D
abuses.

[25] Mr Soggot contended on behalf of the applicants that the State was
obliged by international.law to prosecute those responsible for gross
human rights violations and that the provisions of s20(7) which
authorised amnesty for such offenders constituted a breach of interna- E
tional law. We were referred in this regard to the provisions of art 49 of
the first Geneva Convention for the Amelioration of the Condition of the
Wounded and Sick in Armed Forces in the Field, art 50 of the second
Geneva Convention for the Amelioration of the Condition of Wounded,
Sick and Shipwrecked Members of Armed Forces at Sea, art 129 of the F
third Geneva Convention relative to the Treatment of Prisoners of War
and art 146 of the fourth Geneva Convention relative to the Protection
of Civilian Persons in Time of War. The wording of all these articles is
exactly the same and provides as follows:

“The High Contracting Parties undertake to enact any legislation necessary to G
provide effective penal sanctions for persons committing, or ordering to be
committed, any of the grave breaches ...’

defined in the instruments so as to include; inter alia, wilful: killing,
torture or inhuman treatment, and wilfully causing great suffering or
serious injury to body or health.?® They add that each High Contracting H
Party shall be under an obligation to search for persons alleged to have

23 14 at 338, quoting the National Commission on Truth and Reconciliation
‘Report of the Chilean Commission on Truth and Reconciliation’ (Berryman’s
translation (1993)). i

24 14 at 339, quoting the Report of the Commission on the Truth for El
Salvador ‘From Madness to Hope: The 12-Year War in El Salvador’ United
Nations $/25500 (1993).

2% Id at 343.

26 Article 50 of the first Geneva Convention; art 51 of the second Geneva
Convention; art 130 of the third Geneva Convention and art 147 of the fourth
Geneva Convention. J
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equality and shall, where applicabl ve regard to public international law A
appiicabic 1 ihe proicciion of the fi..s cotrenched in this chaptes and may
have regard to comparable foreign case law.’

The Court is directed only to ‘have regard’ to public international law if
it is applicable to the protection of the rights entrenched in the chapter.
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comm.itted such grave breaches and shall bring such p..ons; regardless
of their nationality, before its own courts.?’

[26] The issue which falls 1o be determined in this Court is whether
$ 20(7) of the Act is inconsistent with the Constitution. If it is, the
gnquiry as to whether or not international law prescribes a different duty
is irrelevant to that determination. International law and the contents of
international treaties to which South Africa might or might not be a party
at any particular time are, in my view, relevant only in the interpretation
of the Constitution itself, on the grounds that the lawmakers of the }
anstitution should not lightly be presumed to authorise any law which ;
mxght constitute a breach of the obligations of the State in terms of
international law. International conventions and treaties do not become
part of the municipal law of our country, enforceable at the instance of
private individuals in our courts, until and unless they are incorporated
into the municipal law by legislative enactment.?® |

(28] The exact terms of the relevant rules of public international law B
contained in the Geneva Conventions relied upon on behalf of the
applicants would therefore be irrelevant if, on a proper interpretation of
the Constitution, s 20(7) of the Act is indeed authorised by the
Constitution, but the content of these Conventions in any event does not
assist the case of the applicants. C

[29] In the first place it is doubtful whether the Geneva Conventions of
1949 read with the relevant Protocols thereto apply at all to the situation
* in which this country found itself during the years of the conflict to which
. I have referred.?®

[30] Secondly, whatever be the proper ambit and technical meaning of
- these Conventions and Protocols, the international literature®® in any
event clearly appreciates the distinction between the position of perpe-
trators of acts of violence in the course of war (or other conflicts between
_ States or armed conflicts between liberation movements seeking self-
determination against colonial and alien domination of their countries), E
on the one hand, and their position in respect of violent acts perpetrated
during other conflicts which take place within the territory of a sovereign
State in consequence of a struggle between the armed forces of that State
and other dissident armed forces operating under responsible command,
. within such a State on the other. In respect of the latter category, there F
£ is no obligation on the part of a contracting State to ensure the

[27] 'I"hese observations are supported by the direct provisions of the
Constitution itself referring to international law and international agree-
ments. Section 231(3) of the Constitution makes it clear that when
Parliament agrees to the ratification of or accession 10 an international
agreement such agreement becomes part of the law of the country only
if Parliament expressly so provides and the agreement is not inconsistent
with the Constitution. Section 231(1) provides in express terms that
‘(a)ll rights and obligations under international agreements which immediately
before the commencement of this Constitution were vested in or binding on the
Republic within the meaning of the previous Constitution, shall be vested in or
binding on the Republic under this Constitution, unless provided otherwise by
an Act of Parliament’.
It is clear from this section that an Act of Parliament can override any
contrary rights or obligations under international agreements entered
into before the commencement of the Constitution. The same temper is
evident in s 231(4) of the Constitution, which provides that ‘
f(t)he rules of customary international law binding on the Republic, shall, unless 3
inconsistent with this Constitution or an Act of Parliament, form part of the law .
of the Republic’.
Section 35(1) of the Constitution is also perfectly consistent with these
conclusions. It reads as follows: :

‘In interpreting the provisions of this chapter a court of law shall promote the
values which underlie an open and democratic society based on freedom and

29 The Geneva Conventions of 1949 apply only to cases of ‘declared war or of
any armed conflicc which may arise between two or more of the High
Contracting Parties’. (No High Contracting Parties were involved in the South
African conflict.) The Conventions were extended by art 1(4) of Protocol G
Additional to the Geneva Conventions of 12 August 1949, and relating to the
Protection of Victims of International Armed Conflicts (Protocol T) (adopted on
8 June 1977) to ‘armed conflicts in which peoples are fighting against colonial
domination and alien occupation and against regimes in the exercise of their
rights of self-determination’. Even if the conflict in South Africa could be said to
fall within this extension (this was not accepted by the Cape Supreme Court in H
the AZAPO case referred to in footnote 15, supra), Protocol I could only become
binding after a declaration of intent to abide thereby had been deposited with the
Swiss Federal Council in terms of art 95 as read with art 96 of this Protocol. This
Protocol was never signed or ratified by South Africa during the conflict and no
such “declaration’ was deposited with that Council by any of the parties to the
conflict. As far as Protocol Additional to the Geneva Conventions of 12 August
1949, and relating to the Protection of Victims of Non-International Armed |
Conflicts (Protocol II) (also adopted on 8 June 1977) is concerned, it equally
L cannot assist the case of the applicants because it is doubtful whether it applies
¢ at all (see art 1(1) to Protocol II), but, if it does, it actually requires the
g authorities in power, after the end of hostlites, to grant amnesty to those
g previously engaged in the conflict.

. . 30 See, for example, Dugard (supra, n 28 at 333); and see further the references
k. contained in footnotes 31, 32 and 33, infra. J

27 Artiple 49 of the first Geneva Convention; art 50 of the second Geneva
Convention; art 129 of the third Geneva Convention and art 146 of the fourth
Gezxéel\éa (éonventior;.

v Secretary of State for the Home Department, Ex parte Brind and Others

[1991] 1 AC 696 (HL) at 761G-762D ([1991] 1 All ER 720); Pan American §
World Airways Incorporated v SA Fire and Accident Insurance Co Ltd 1965 (3) SA
150 (A) at 161C; Maluleke v Minister of Internal Affairs 1981 (1) SA 707 (B) at k.
712G-H; Binga v Cabinet for South West Africa and Others 1988 (3) SA 155 (A)
at 184F1-185D); S v Petane 1988 (3) SA 51 (C) at 56F-G; Hahlo and Kahn The
iS’(;:;th ﬁ‘lfncag LI,egal Sy.ftemlazz Its ﬁagkground (Juta & Co Ltd, Kenwyn, 1968) at
s Dugard Internationa, 0; outh African Perspective
Kenwyn, 1994) at 339-46. & peceive Quia & Co L
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prosecution of those who might have performed acts 0.  .lence or other
acts which would ordinarily be charactenised as serious invasions of
human rights. On the contrary, art 6(5) of Protocol II to the Geneva
Conventions of 1949 provides that

‘(a)t the end of hostilities, the authorities in power shall endeavour to grant the
broadest possible amnesty to persons who participated in the armed conflict, or
those deprived of their liberty for reasons related to the armed conflict, whether
they are interned or detained’.

[31] The need for this distinction is obvious. It is one thing to allow the
officers of a hostile power which has invaded a foreign State to remain
unpunished for gross violations of human rights perpetrated against
others during the course of such conflict. It is another thing to compel
such punishment in circumstances where such violations have substan-
tially occurred in consequence of confilict between different formations
within the same State in respect of the permissible political direction
which that State should take with regard to the structures of the State
and the parameters of its political policies and where it becomes
necessary after the cessation of such conflict for the society traumatised
by such a conflict to reconstruct itself. The erstwhile adversaries of such
a conflict inhabit the same sovereign territory. They have to live with
each other and work with each other and the State concerned is best
equipped to determine what measures may be most conducive for the
facilitation of such reconciliation and reconstruction. That is a difficult
exercise which the nation within such a State has to perform by having
regard to its own peculiar history, its complexities, even its contradic-
tions and its emotional and institutional traditions. What role punish-
ment should play in respect of erstwhile acts of criminality in such a
situation is part of the complexity. Some aspects of this difficulty are
covered by Judge Marvin Frankel in a book he authored with Ellen
Saideman.?!

“The call to punish human rights criminals can present complex and agonising
problems that have no single or simple solution. While the debate over the
Nuremberg trials still goes on, that episode —trials of war criminals of a defeated
nation—was simplicity itself as compared to the subtle and dangerous issues that
can divide a country when it undertakes to punish its own violators.

A nation divided during a repressive regime does not emerge suddenly united
when the time of repression has passed. The human rights criminals are fellow
citizens, living alongside everyone else, and they may be very powerful and
dangerous. If the army and the police have been the agencies of terror, the
soldiers and the cops aren’t going to turn overnight into paragons of respect for
human rights. Their numbers and their expert management of deadly weapons
remain significant facts of life. . . . The soldiers and police may be biding their
time, waiting and conspiring to return to power. They may be seeking to keep or
win sympathisers in the population at large. If they are weated too harshly—or
if the net of punishment is cast too widely—there may be a backlash that plays
into their hands. But their victims cannot simply forgive and forget.

! Frankel Out of the Shadows of the Nigh: The Struggle for International Human
Rights (Celacorte Press, New York, 1989) at 103-4.
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These problems are not abstract g ¢
more than a dozen couwnities. If, @ We «..5<, more nations ars froad from regimes
of terror, similar problems will continue to arise. ) .
Since the situations vary, the nature of the problems varies from place to
place.’

The agonies of a nation seeking to reconcile the tensions between ius'tice
for those wronged during conflict, on the one hand, and the consolida-
tion of the transition to a nascent democracy, on the other, have aiso
been appreciated by other international commentators.>? It is substan-
tally for these reasons that amnesty clauses are not mfreql}ent in
international agreements concluded even after a war between different
States.

‘Amnesty clauses are frequently found in peace treaties and signify the wxll of
the parties to apply the principle of tabula rasa to past offences, genera}ly political
delicts such as treason, sedition and rebellion, but also to war crimes. As a
sovereign act of oblivion, amnesty may be granted to all persons guilty of such
offences or only to certain categories of offenders.”**

{32] Considered in this context, I am not persua.ded that there is
anything in the Act, and more particularly in the 1mpugm.ad §20(7)
thereof, which can properly be said to be a beach of the' obhgatxons. of
this country in terms of the instruments of public international law relied
on by Mr Soggot. The amnesty contemplated is not a blanket amnesty
against criminal prosecution for all and sundry, granted au.tomatlcally as
a uniform act of compulsory statutory amnesia. It is specifically autho-
nsed for the purposes of effecting a constructive transition towards a
democratic order. It is available only where there is a full disclosure of all
facts to the Amnesty Committee and where it is clear that the partic_ular
transgression was perpetrated during the prescribed pepod and with a
political objective committed in the course of the conflicts of the past.
That objective has to be evaluated having regard to the careful criteria
listed in s 20(3) of the Act, including the very importz_mt relationship
which the act perpetrated bears in proportion to the object pursued.

Amnesty in respect of the civil liability of individual wrongdoers

[33] Mr Soggor submitted that chap 3 of the anstitution, and.more
particularly s 22, conferred on every person the nght. to pursue, in Fhe
ordinary courts of the land or before independent tribunals, any claim
which such person might have in civil law for the recovery of damages
sustained by such a person in consequence of the unlawful delicts

32 §ee Orentlicher ‘Settling Accounts: The Duty To Prosecute Human Rights
Violations of a Prior Regime’ (1991) 100 Yale L} 2537 at 2544 and, by the same
author, ‘A reply to Professor Nino’ (1991) 100 Yale L¥ 2641. Sec also a recent
inferview with the same author commenting on the South African Tn}th
Commission in Issues of Democracy, [;\‘/i:lisi‘eg()by tglg United States Information

ices, Johannesburg, vol 1 No 3 y 1996 at 33.
Seggl lc3em]hardt (ed)mEgncyclopedia of Public Internarional Law (North-Holland,
Amsterdam, London, New York, Tokyo, 1992} vol 1 at 148 and Bernhardt (ed)
Encyclopedia of Public International Law (North-Holland, Amsterdam, New Yorlf,
Oxford, 1982) vol 3 (‘Use of Force, War and Neutrality, Peace Treaties (A-M)’)
at 14-15.

\lities. They describe tough realities in A
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A perpetrated by a wrongdoer. He contended thatti  .onstitution did not
authorise Parllament to make any law which wouid have the resuit oi
indemnifying (or otherwise rendering immune from liability) the perpe-
trator of any such delict against any claims made for damages suffered by
the victim of such a delict. In support of that argument he suggested that

g the concept of ‘amnesty’, referred to in the epilogue to the Constitution,
was, at worst for the applicants, inherently limited to immunity from
criminal prosecutions. He contended that, even if a wrongdoer who has
received amnesty could plead such amnesty as a defence to a criminal
prosecution, such amnesty could not be used as a shield to protect him
or her from claims for delictual damages suffered by any person in
consequence of the act or omission of the wrongdoer.

[34] There can be no doubt that in some contexts the word ‘amnesty’
does bear the limited meaning contended for by counsel. Thus one of the
meanings of amnesty referred to in The Oxford English Dictionary is °. . .

D 2 general overlooking or pardon of past offences, by the ruling author-
ity’>* and, in similar vein, Webster’s Dictionary gives as the second
meaning of amnesty ‘a deliberate overlooking, as of an offense’.®®
Wharton’s Law Lexicon also refers to amnesty in the context ‘by which
crimes against the Government up to a certain date are so obliterated
that they can never be brought into charge’.>®

[35] I cannot, however, agree that the concept of amnesty is inherently
to be limited to the absolution from criminal liability alone, regardless of
the context and regardless of the circumstances. The word has no
inherently fixed technical meaning. Its origin is to be found in the Greek
concept of ‘amnestia’ and it indicates what is described by Webster’s
Dictionary®” as ‘an act of oblivion’. The degree of oblivion or obliteration
must depend on the circumstances. It can, in certain circumstances, be
confined to immunity from criminal prosecutions and in other circum-
stances be extended also to civil liability. Describing the effects of
amnesty in treaties concluded berween belligerent parties, a distin-
G guished writer states:

‘An amnesty is a complete forgetfulness of the past; and as the treaty of peace

is meant to put an end to every subject of discord, the amnesty should constitute
- its first article. Accordingly, such is the common practice at the present day. But
though the treaty should make no mention of it, the amnesty is necessarily

H included in it, from the very nature of the agreement.

Since each of the belligerents claims to have justice on his side, and since there
is no one to decide between them (Book III, § 188), the condition in which affairs
stand at the time of the treaty must be regarded as their lawful status, and if the
parties wish to make any change in it the treaty must contain an express
stipulation to that effect. Consequently all matters not mentioned in the treaty

| areto continue as they happen to be at the time the treaty is concluded. This is

also a result of the promised amnesty. All the injuries caused by the war are likewise

3% The Oxford English Dictionary 2nd ed vol I at 406.
35 Webster’s New Twentieth Century Dictionary 2nd ed at 59.
3¢ Wharton’s Law Lexicon 14th ed at 59,

J %7 Supra, n 35.
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forgotten; and no action canlicon a rof t@se f?r which tife tr?aty,does nothn'pulate A
that satisfaction shall be made; they ure consudered as never nuwuvirg happeid.

But the effect of the settlement or amnesty cannot be extended to things which
bear no relation to war terminated by the treaty. Thus, claims based upon a debt
contracted, or an injury received, prior to the war, but which formed no part of
the motives for undertaking the war, remain as they were, and are not annulled
by the treaty, unless the treaty has been made to embrace the relmqt_ushment of B
all claims whatsoever. The same rule holds for debts contracted during the war,
but with respect to objects which have no relation to it, and for injuries received
during the war, but not as a result of it.

(My emphasis.)*®

{36) What are the material circumstances of T.l"le present case? As.I have o
previously said, what the epilogue to the Constltu.n'on. seeks to achieve by
providing for amnesty is the facilitation of ‘reconciliation and_ reconstruc-
tion’ by the creation of mechanisms and procedures which make it
possible for the truth of our past t0 be uncqve_:red. Central o the
justification of amnesty in respect of the crmmal prosecution .for b
offences committed during the prescribed period with political objectives

is the appreciation that the truth will not effectively be reve_aleq by Fhe j
wrongdoers if they are to be prosecuted for such acts. Tpat )usqﬁcauon |
must necessarily and unavoidably apply to the need to mder_nmfy such
wrongdoers against civil claims for payment of damages. Without that
incentive the wrongdoer cannot be encouraged to rev;al the whole .truth E
which might inherently be against his or her material or proprietary
interests. There is nothing in the language of the epilogue which
persuades me that what the makers of the Constitution intend.ec} to do
was to encourage wrongdoers to reveal the truth by prpwdmg for
amnesty against criminal prosecution in respect of their acts l:mt
simultaneously to discourage them from revealing that truth by keepmg
intact the threat that such revelations might be visited with what might
in many cases be very substantial claims for civil. damages. It appears to
me to be more reasonable to infer that the legislation contemplated in the
epilogue would, in the circumstances defined, be wide enough to allow
for an amnesty which would protect a wrongdoer who told the u'uth from G
both the criminal and the civil consequences of his or her admissions.
[37] This conclusion appears 10 be fortified by the fact that what the
epilogue directs is that

‘amnesty shall be granted in respect of acts, omissions and offences . . .. '

If the purpose was simply to provide me:chanisms in'terr‘ns of which H
wrongdoers could be protected from criminal prosecution in respect of
offences committed by them, why would there be any need to refer also
to ‘acts and omissions’ in addition to offences? The word ‘offences’
would have covered both acts and omissions in any event.

[38] In the result I am satisfied that s 20(7) is not open to constitutional |

F

38 De Vattel The Law of Nations or the Principles of Natural Law Applied to the
Conduct and to the Affairs of Nations and of Sovereigns (translation by Fenwick)
(Carnegie Institute of Washington, Washmgton, 1916) at 351, paras 20—%2,
quoted by Friedman JP and Farlam J in the AZAPO case supra, n 15 at 24.

* See 1996 (4) SA at 5711—Eds.
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challenge on the ground that it invades the right of a., _dm or his or her
dependant to recover damages from a wrongdoer for unlawful acts
perpetrated during the conflicts of the past. If there is any such invasion
it is authorised and contemplated by the relevant parts of the epilogue.

The effect of amnesty on any potential civil liability of the State

[39] Mr Soggor contended forcefully that, whatever be the legitimate
consequences of the kind of amnesty contemplated by the epilogue for
the criminal and civil liability of the wrongdoer, the Constitution could
not justifiably authorise any law which has the effect of indemnifying the
State itself against civil claims made by those wronged by criminal and
delictual acts perpetrated by such wrongdoers in the course and within
the scope of their employment as servants of the State. Section 20(7) of
the Act, he argued, had indeed that effect and was therefore unconsti-
tutional to that extent.

{40] This submission has one great force. It is this. If the wrongdoer in
the employment of the State is not personally indemnified in the
circumstances regulated by the Act, the truth might never unfold. It
would remain shrouded in the impenetrable mysteries of the past,
leaving the dependants of many victims with a grief unrelieved by any
knowledge of the truth. But how, it was argued, would it deter such
wrongdoers from revealing the truth if such a revelation held no criminal
or civil consequences for them? How could such wrongdoers be discour-
aged from disclosing the truth if their own liberty and property was not
to be threatened by such revelations, but the State itself nevertheless
remained liable to compensate the families of victims for such wrong-
doings perpetrated by the servants of the State?

[41] This is a serious objection which requires to be considered carefully.
I think it must be conceded that in many cases the wrongdoer would not
be discouraged from revealing the whole truth merely because the
consequences of such disclosure might be to saddle the State with a
potential civil liability for damages arising from the delictual acts or
omissions of a wrongdoer (although there may also be many cases in
which such a wrongdoer, still in the service of the State, might in some
degree be inhibited or even coerced from making disclosures implicating
his or her superiors).

[42] The real answer, however, to the problems posed by the questions
which I have identified seems to lie in the more fundamental objectives
of the transition sought to be attained by the Constitution and articu-
lated in the epilogue itself. What the Constitution seeks to do is to
facilitate the transition to a new democratic order, committed to
‘reconciliation between the people of South Africa and the reconstruc-
tion of society’. The question is how this can be done effectively with the
limitations of our resources and the legacy of the past.

[43] The families of those whose fundamental human rights were
invaded by torture and abuse are not the only victims who have endured
‘untold suffering and injustice’ in consequence of the crass inhumanity
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of apartheid which so many have ! to endure for so long. Generations
of chiidren boru and yei to B¢ oorn will suffer the consequences of
poverty, of malnutrition, of homelessness, of illiteracy and disempower-
ment generated and sustained by the institutions of apartheid and its
manifest effects on life and living for so many. The country has neither
the resources nor the skills to reverse fully these massive wrongs. It will
take many years of strong commitment, sensitivity and labour to
‘reconstruct our society’ so as to fulfill the legitimate dreams of new
generations exposed to real opportunities for advancement denied to
preceding generations initially by the execution of apartheid itself and for
a long time after its formal demise, by its relentless consequences. The
resources of the State have to be deployed imaginatively, wisely, effi-
ciently and equitably to facilitate the reconstruction process in a manner
which best brings relief and hope to the widest sections of the commu-
nity, developing for the benefit of the entire nation the latent human
potential and resources of every person who has directly or indirectly
been burdened with the heritage of the shame and the pain of our racist
past.

[44)] Those negotiators of the Constitution and leaders of the nation who
were required to address themselves to these agonising problems must
have been compelied to make hard choices. They could have chosen to
direct that the limited resources of the State be spent by giving
preference to the formidable delictual claims of those who had suffered
from acts of murder, torture or assault perpetrated by servants of the
State, diverting to that extent desperately needed funds in the crucial
areas of education, housing and primary health care. They were entitied
to permit a different choice to be made between competing demands
inherent in the problem. They could have chosen to direct that the
potential liability of the State be limited in respect of any civil claims by
differentiating between those against whom prescription could have been
pleaded as a defence and those whose claims were of such recent origin
that a defence of prescription would have failed. They were entitled to
‘reject such a choice on the grounds that it was irrational. They could
have chosen to saddle the State with liability for claims made by
insurance companies which had compensated institutions for delictual

§ acs performed by the servants of the State and to that extent again divert

funds otherwise desperately needed to provide food for the hungry, roofs
for the homeless and blackboards and desks for those struggling to
obtain ‘admission to desperately overcrowded schools. They were en-
titled to permit the claims of such school children and the poor and the
homeless to be preferred.

[45] The election made by the makers of the Constitution was to permit
Parliament to favour ‘the reconstruction of society’, involving in the
process a wider concept of ‘reparation’, which would allow the State to
take into account the competing claims on its resources but, at the same
time, to have regard to the ‘untold suffering’ of individuals and families
whose fundamental human rights had been invaded during the conflict
of the past. In some cases such a family may best be assisted by a
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reparaion wiicn anows the young in this family .. maximise their
potential through bursaries and scholarships; in other cases the most
effective reparation might take the form of occupational training and
rehabilitation; in still other cases complex surgical interventions and
medical help may be facilitated; still others might need subsidies to
prevent eviction from homes they can no longer maintain and in suitable
cases the deep grief of the traumatised may most effectively be assuaged
by facilitating the erection of a tombstone on the grave of a departed one
with a public acknowledgement of his or her valour and nobility. There
might have to be differentiation between the form and quality of the
reparations made to two persons who have suffered exactly the same
damage in consequence of the same unlawful act but where one person
now enjoys lucrative employment from the State and the other lives in
penury.

[46] All these examples illustrate, in my view, that it is much too
simplistic to say that the objectives of the Constitution could only
properly be achieved by saddling the State with the formal liability to
pay, in full, the provable delictual claims of those who have suffered
patrimonial loss in consequence of the delicts perpetrated with political
objectives by servants of the State during the conflicts of the past. There
was a permissible alternative, perhaps even a more imaginative and more
fundamental route to the ‘reconstruction of society’, which could
legitimately have been followed. This is the route which appears to have
been chosen by Parliament through the mechanism of amnesty and
nuanced and individualised reparations in the Act. I am quite unper-
suaded that this is not a route authorised by the epilogue to the
Constitution.

[47] The epilogue required that a law be adopted by Parliament which
would provide for ‘amnesty’ and it appreciated the ‘need for reparation’,
but it left it to Parliament to decide upon the ambit of the amnesty, the
permissible form and extent of such reparations and the procedures to be

G followed in the determination thereof, by taking into account all the

relevant circumstances to which I have made reference. Parliament
was therefore entitled to decide that, having regard to the resources of
the State, proper reparations for those victimised by the unjust laws
and practices of the past justified formulae which did not compel any
irrational differentiation between the claims of those who were able to
pursue enforceable delictual claims against the State and the claims of
those who were not in that position but nevertheless deserved
reparations.

[48] It was submitted by Mr Soggor that the reference to the ‘need for
reparation’ in the epilogue is contained only in the fourth paragraph of
the epilogue and does not appear in the directive to Parliament to adopt
a law ‘providing for the mechanisms, criteria and procedures, including
tribunals, if any, through which . . . amnesty shall be dealt with . . .. He
argued from this that what the makers of the Constitution must have
contemplated was that the ordinary liability of the State, in respect of
damages sustained by others in consequence of the acts of the servants
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of the State, remained inta. and was protected by s 22 of the
Constitution. In my view, this is a fragmentary and impermissibie
approach to the structure of the epilogue. It must be read holistically. It
expresses an integrated philosophical and jurisprudential approach. The
very first paragraph defines the commitment to the ‘historic bridge’ and
the second paragraph expands on the theme of this bridge by elevating
‘the pursuit of national unity, . . . reconciliation between the people of
South Africa and the reconstruction of society’. It then goes on in the
third paragraph, in very moving and generous language, to ‘secure’ the
‘foundation’ of the nation by transcending ‘the divisions and strife of the
past, which generated gross violatons of human rights’ and elects, in
eloquent terms in the next paragraph, 10 make the historic choice in
favour of understanding above vengeance, ubuntu over victimisation and
‘a need for reparation but not for retaliaton’. This philosophy then
informs the fifth paragraph, which directs Parliament to adopt a law
providing for amnesty and is introduced by the words ‘(i)n order to
advance such reconciliation and reconstruction, amnesty shall be
granted . ..’. The reference to ‘such reconciliation and reconstruction’
embraces the continuing radiating influence of the preceding para-
graphs, including the reference to ‘the need for reparation’. Approached
in this way, the reparatons authorised in the Act are not alien to the
legislation contemplated by the epilogue. Indeed, they are perfectly
consistent with, and give expression to, the extraordinarily generous and
imaginative commirment of the Constitution to a philosophy which has
brought unprecedented international acclaim for the people of our
country. It ends with the deep spirituality and dignity of the last line:

‘Nkosi sikelel’ iAfrika—God seén Suid-Afrika.’

The indemnity of organisations and persons in respect of claims based
on vicarious liability

[49] It was not contended by Mr Soggar that, even if the State was

properly rendered immune against claims for damages in consequence of G

delicts perpetrated by its servants, acting within the scope and in the
course of their employment, individuals and organisations should not
enjoy any similar protection in respect of any vicarious liability arising
from any unlawful acts committed by their servants or members. He was
correct in that atdtude. Apart from the fact that the wrongdoers
concerned might be discouraged from revealing the truth which impli-
cated their employers or organisations on whose support they might sdill
directly or indirectly depend, the Constitution itself could not success-
fully have been transacted if those responsible for the negotiations which
preceded it, and the political organisations to which they belonged, were
going to remain vulnerable to potentially massive claims for damages
arising from their vicarious liability in respect of such wrongful acts
perpetrated by their agents or members. The erection of the ‘historic
bridge’ would never have begun.
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[50] In the result, I am satisfied that the epilogue to the Constitution
authorised and contemplated an ‘amnesty’ in its most comprehensive
and generous meaning so as to enhance and optimise the prospects of
facilitating the constitutional journey from the shame of the past to the
promise of the future. Parliament was, therefore, entitled to enact the
Act in the terms which it did. This involved more choices apart from the
choices I have previously identified.>® They could have chosen to insist
that a comprehensive amnesty manifestly involved in inequality of
sacrifice between the victims and the perpetrators of invasions into the
fundamental rights of such victims and their families, and that, for this
reason, the terms of the amnesty should leave intact the claims which
some of these victims might have been able to pursue against those
responsible for authorising, permitting or colluding in such acts, or they
could have decided that this course would impede the pace, effectiveness
and objectives of the transition with consequences substantially prejudi-
cial for the people of a country facing, for the first time, the real prospect
of enjoying, in the future, some of the human rights so unfairly denied to
the generations which preceded them. They were entitled to choose the
second course. They could conceivably have chosen to differentiate
between the wrongful acts committed in defence of the old order and
those committed in the resistance of it, or they could have chosen a
comprehensive form of amnesty which did not make this distinction.
Again they were entitled to make the latter choice. The choice of
alternatives legitimately fell within the judgment of the lawmakers. The
exercise of that choice does not, in my view, impact on its constitution-
ality. It follows from these reasons that s 20(7) of the Act is authorised by
the Constitution itself and it is unnecessary to consider the relevance and
effect of s 33(1) of the Constitution.

Order

[51] In the result, the attack on the constitutionality of s 20(7) of the
Promotion of National Unity and Reconciliation Act 34 of 1995 must
fail. That was the only attack which was pursued on behalf of the
applicants in this Court. It accordingly follows that the application must
be, and is, refused.

Chaskalson P, Ackermann, Kriegler, Langa, Madala, Mokgoro,
O’Regan and Sachs JJ concurred in the judgment of Mahomed DP.

Didcott J:

[52] I concur in the order that Mahomed DP proposes to make. I also
agree in general with, and wish to add nothing to, the comprehensive and
lucid reasons given by him for the conclusions to which he has come that
the Promotion of National Unity and Reconciliation Act (34 of 1995) is
not unconstitutional in absolving:

% In paras [44] and [45] supra.
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(a) all those to whom an
liability, either criminai or civil, foi their unlawfal activitiee thar
are covered;

(b) everyone else and all bodies and organisations besides the State
from civil liability, incurred vicariously or otherwise, for such
activities on the part of persons who have obtained their own
amnesties in respect of those.

After much hesitation, and without managing to shed altogether some
doubits that linger in my mind even now, I feel persuaded on balance that
the same must go for the civil liability of the State. Both my approach to
that troublesome issue and the line I take in endeavouring to resolve it
are narrower than and, in their emphasis, different from the ones
preferred by Mahomed DP. I shall therefore explain separately why, at
the end of that particular journey, I nevertheless find myself arriving
rather reluctantly at the same destination as his. The considerations
which account largely for those qualms of mine will emerge too from the
explanation.

[53] That the discharges from civil liability are all incompatible with s 22
of the interim Constitution (Act 200 of 1993) is clear beyond question.
For they deny to a class of persons the right bestowed by it on everyone
‘. .. to have justiciable disputes settled by a court of law or, where appropriate,
another independent and impartial forum’.

Both the Committee on Amnesty and the Committee on Reparation and
Rehabilitation which the statute establishes appear to be rateable for
those purposes as independent and impartial tribunals, and I shall
assume that they fit that bill. But the determination of justiciable
disputes is hardly a function of either. That leaves the courts of law as the
only avenue that would have been open to those asserting the right had
they still enjoyed it. Subject to an obvious qualification, the class to
whom it has instead been denied consists of people pursuing or wishing
to pursue contested claims against any of the parties now protected
which are based on a liability alleged for some unlawful activity of the
kind encompassed. The qualification is this. Such claims are confined,
firstly, to those intrinsically cognisable by a court according to the laws
in force at the time when the causes of action arose and, secondly, to the
ones not yet extinguished or barred by prescription or the like in terms
of a scheme consistent with the Constitution. The rider must be added
because, once a claim is unenforceable for the want of either atiribute, it
can never generate a justiciable dispute over its substantiation and the
right does not then enter the reckoning. The relevance to my thinking of
that consequence will become apparent in a moment or two.

{54] Whenever the right arises but is denied, on the other hand, the
validity of the denial depends on the permissibility of that under s 33 of
the Constitution. Its familiar ss (1) is not the sole component that counts
in the context of this case. So does ss (2). The combined effect of the two
subsections is that the denial will pass constitutional muster if we find it
to be reasonable, justifiable in an open and democratic society based on
freedom and equality, and not a negation of the essential content of the
right or, should we make no complete finding along those lines, if we are

des have been granted from personal A
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A saiisiied ihat soinc oiicr provision of the Congtitutie allowe it indenen.
dently.*® The only further provisions which may have such an import, as
far as I can see, are the ones contained in the postscript to the
Constitution or its epilogue, as Mahomed DP has called that, which

under s 232(4) forms part of the Constitution and ranks equally with the
g rest of it.*!

(55] In investigating the tolerability of the denial I do not set the store
that Mahomed DP does by the impossibility of compensating all the
countless victims of apartheid in any adequate measure or form for the
incalculable damage done to them during that era, and by the unavail-
C ability of legal redress 1o a large majority of the victims either because the
harm suffered was not in the first place the type for which the law could
offer some remedy or because, though it fell within that restricted field,
their claims had lapsed with the passage of time. Such harm, the scale
and horror of which Mahomed DP has described so vividly, is highly
pertinent to the political and social policy animating the statute, indeed
D of crucial importance there. It has scant bearing that I can see, however,
on the constitutional issue now under discussion, since the lack of a right
by the many can scarcely provide a sound excuse for its denial to others,
be they relatively but few, whose title to it is clear. Nor do I attach great
weight to the cost that the State would mevitably incur in meeting not
g some obligations foisted freshly on it, but ones endured all along from
which the Legislature has now seen fit to release it. We have no means of
assessing that cost, even approximately. But, unless perhaps its amount
unbeknown to us is prohibitively high in relation to our national revenue
and expenditure, it does not strike me as a strong reason for depriving

. the persons to whom the obligations are owed of their normal and legal
due.

[56] Much the same may be said no doubt about the civil amnesties
tendered to parties other than the State. A major factor in each of those
distinguishes it sharply, however, from the immunity that the State has
been granted.

[57] The amnesties made available to individuals are indispensable if an
essential object of the legislation is to be achieved, the object of eliciting
the truth at last about atrocities committed in the past and the
responsibility borne for them. The primary sources of information
concerning those infamies, the perpetrators themselves, would hardly be
H willing to divulge it voluntarily, honestly and candidly without the
protection of exemptions from personal liability, civil no less than
criminal. The emergence of the truth, or a good deal of that at any rate,
depends after all on no fear of the consequences continuing to daunt
them from telling it, on their encouragement by the prospect of
| amnesties to reveal it instead. The shroud of silence that has enveloped
their activities for too long would otherwise g0 on doing so. And that

“® The full text of both subsections will be found in the judgment of Mahomed
DP at para [10].
! The complete text of the postscript has been reproduced in para [3] of the
J same judgment and of s 232(4) in para [14].

~ DIDCOTT J
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would have put paid effectively he bulk of legal c!gims agai.nst them;_ A
I mention in parenthesis, had theur escapes from labilicy ast d:spcsefT‘ of
the lot in any event. For enough evidence to substantiate the claims

. would then have seldom come to light. The immunity awarded to the

State does not serve the same cardinal purpose. Having made a .clegn
breast of their own misbehaviour and obtained per_so_nal amnesties in g
respect of it, the wrongdoers are unlikely to feel. u.lhlblted in disclosing
such role as the State may have played in their activities. To absolve. thefn
but not it from liability would have furnished the people then suing it,
what is more, with an additional advantage. The_y wgulq have been
helped to prove the unlawful conduct alleged, and its vicarious respon- c
sibility for that, by calling as witnesses and relying on the testimony of
those very wrongdoers.

[58] The amnesties that shield bodies and organisations besides the State
and persons apart from the actual offenders, to turn next to that
category, appear to have had a different though equally cogent explana-
tion. We all know that the agreement reached ultimately on _the D
Constitution was the culmination of protracted and intense negotiations
over its tenor and details alike, in which the main protagonists were
organisations, bodies and individuals with a history of participation in
the bitter political struggle that had preceded the process. It seems highly
improbable that, when the postscript to the Consntupon came up for
discussion, the negotiators would ever have entertgme_d the idea ‘of
amnesties which did not cover both their own organisations or bodies
and persons found within their political ranks, i.ncludmg _themselyes. Any
such suggestion, if pressed with vigour on a point so delicate, might well
have jeopardised the entire negotiations. One has no reason to suppose .
and can scarcely imagine, however, that a comparable protectiveness or
loyalty towards an entity as impersonal as the State wquld have been
sentiments cherished by any significant number of negotiators.

[59] The cluster of amnesties share, on the other hand, a common
denominator. I refer to one of the basic objects prorpoted by the statute,

as seen from its provisions, and the effect to that wkpch t_he amnesties are G
meant collectively to give. The object that I have in mn}d is this. Once
the truth about the iniquities of the past has been established and made
known, the book should be closed on them so that the catharsis tk}us
engendered may divert the energies of the nation from a preoccupation
with anguish and rancour to a future directed towards the goal which
both the postscript to the Constitution and the preamble to the statute
have set by declaring in turn that . N

‘. . . the pursuit of national unity, the well-being of all South Afncan_ citizens and
peace require reconciliation between the people of South Africa and the
reconstruction of society’. . |
The book would not be closed while litigation against the State
proceeded throughout the land, accompanied by a constant fanfar'e of
publicity and lasting much longer in all probabxhty than the stn.ctly
limited period which, in the interests of putting an garly ex}d to unfruicful
recriminations, the statute fixes for the work that it requires.

[60] All the considerations canvassed in the three preceding paragraphs J
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A of this judgment have a hearing, 10 a greater or lesse:  .cent, on both of

the alternative enquiries that arise under s 33. They thus introduce the

particular one to which I now turn, the question whether the postscript

to the Constitution, rightly construed, encompasses the notion of an

immunity operating in favour of the State.

[61] The postscript does not differentiate between the various benefi-
ciaries of the amnesties that it envisages. Indeed it identifies none. Any
number of dictionaries, lay and legal, define the word ‘amnesty’. But no
definirion has come to my attention which throws light on that specific
question. We must therefore deduce the answer, as best we can, from the
C postscript read as a whole. Friedman JP and Farlam J decided in Azanian
Peoples Organisation and Others v Truth and Reconciliation Commission and
Others*? that the ‘broadest possible’ meaning should be given to the word
where it appeared within the setting of the postscript thus read. They
said so, to be sure, in the context of an argument which had been
D addressed to them about the applicability of the word to civil wrongs in
addition to crimes, and when their minds were not attuned to the
narrower issue of State immunity. No stricter construction seems to be
warranted once that issue confronts us, however, in the absence at any
rate of some recognised usage attributing to the word a sense which
E suggests that the State may be intrinsically ineligible for such protection.
The circumstances that I discussed a moment ago in ascribing a
common denominator to all the amnesties tend on the contrary to call
for an interpretation equally wide, and no less so in themselves on
account of the separate factors distinguishing those granted to the State
from the ones dispensed elsewhere. Liabilities incurred by the State
would otherwise fall outside the ambit of the ‘integrated philosophical
and jurisprudential approach’ 10 the treatment of liability in general
which Mahomed DP sees, and I too accept, as a significant characteristic
of the postscript.*> Such a construction and the reasons for it which I
have mentioned tell in favour of amnesties embracing all bearers of
G liability, amnesties that consequently include the State among their
beneficiaries.

[62] The scales are tpped further that way, in my final estimation, by an
aspect of the matter which I have not yet touched. It concerns the

H homage that the postscript pays to the ‘need for reparation’. Reparations
are usually payable by States, and there is no reason to doubt that the
postscript envisages our own State shouldering the national responsibil-
ity for those. It therefore does not contemplate that the State will go scot-
free. On the contrary, I believe, an actual commitment on the point is
implicit in its terms, a commitment in principle to the assumption by the
State of the burden.

*2 Their joint judgment has not yet been reported. It was delivered in the Cape
Provincial Division of the Supreme Court on 9 May 1996.*
* Now reported at 1996 (4) SA 562 (C)—Eds.
J %2 See para [48] of his judgment.
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1631 What remains to be exa1.  :d is the extent to which the statute gives A
effect to the acknowledgement of that responsibility. The question arises
because it was said in argument to have done so insufficiently.

{64] The long title of the statute declares one of the objects which it
promotes to be

‘... the taking of measures aimed at the granting of reparation to, and the B
rehabilitation and the restoration of the human and civil dignity of, victims of
violations of human rights’.

Section 1 defines ‘reparation’ in terms that include

‘. . . any form of compensation, ex gratia payment, restitution, rehabilitation or
recognition’. - C
The word ‘“victims’ is said in the same section to cover

‘... persons who . . . suffered harm in the form of physical or mental injury,
emotional suffering, pecuniary loss or a substantial impairment of human rights
... as a result of a gross violation of human rights or . . . as a result of an act
associated with a political objective for which amnesty has been granted’. D
The section continues by adding to the ‘victims’ thus described a further
class consisting of ‘such relatives or dependants’ of the ones already
listed ‘as may be prescribed’ by regulation. Sections 26 and 27 provide
for the process of awarding reparations. Everyone professing to be a
‘“victim’ may apply for an award to the Committee on Reparation and
Rehabilitation after the matter has been referred there. It must decide in
the first place whether the applicant is truly a ‘victim’. Its next task,
having accepted him or her as one if it does so, is to consider the
application and recommend to the President what should be done ‘in an
endeavour to restore the human and civil dignity of such victim’. The
President is required in turn to submit to Parliament his own recom- £
mendations on the case and all others like it. A joint committee of both
houses has to consider those. Its decision, should Parliament approve of
that, must then be implemented by regulations emanating from the
President that ‘determine the basis and conditions upon which repara-
tion shall be granted’. All reparations are payable ultimately, in terms of G
s 42, from a special fund stocked mainly with money allocated by
Parliament to that purpose.

{65] The statute does not, it is true, grant any legally enforceable rights
in lieu of those lost by claimants whom the amnesties hit. It nevertheless
offers some quid pro quo for the loss and estgblishes the machinery for
determining such alternative redress. I cannot see what else it might have
achieved immediately once, in the light of the painful choices described
by Mahomed DP** and in the exercise of the legislative judgment
brought to bear on them, the basic decision had been taken to substitute
the indeterininate prospect of reparations for the concrete reality of legal
claims wherever those were enjoyed. For nothing more definite, detailed |
and efficacious could feasibly have been promised at that stage, and with
no prior investigations, recommendations and decisions of the very sort
for which provision is now made.

44 See para [50] of his judgment. J
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A [66] Such are t}le reasons for my eventual agreement with the fuli range ‘g
of the order dismissing the present application. But for one problem &’
posed by s 33(1), which strikes me as well-nigh intractable, I would
probably. have come to the same conclusion, and could no dt,)ubt have
reached it more easily, by treading the path indicated there. Negating the

g essenual content of a constitutional right is, however, a concept that I
pave never u‘nder.stood. Nor can I fathom how one applies it to a host of
imaginable situations. Baffled as I am by both conundrums, I would have
been at a loss to hold that the denial of the right in question either had
or had not negated its essential content. It is therefore with a sigh of relief
that I find myself free to say, as I end this judgment, that my reliance on

C ss gg of s 33 dispenses altogether with the need for me to bother about
ss (1).

A Applicants’ Attorneys: C O Morolo & Partners, Pretoria. Respondents’
ttorney: S{:ate {ltzomey, Pretoria. Amicus Curiae: Centre for Applied Legal
Studies, University of the Witwatersrand, Johannesburg.

FRANK R THOROLD (PTY) LTD v ESTATE LATE BEIT A

. APPELLATE DIVISION
' CORBETT CJ, SMALBERGER JA, F H GROSSKOPF JA, NIENABER JA and PLEWMAN AJA

‘B8 1996 May 14; August 22 Case No 488/84 8
L Auction and auctioneer—Auctioneer—Missed or overlooked bid—
Conditions of business governing auction providing that ‘any
dispute will be settled at the auctioneer’s absolute discretion—
Auctioneer overlooking bid higher than that at which hammer
dropped— Overlooked bidder protesting within seconds—After C
receiving confirmation that overlooked bidder had indeed bid,
auctioneer re-opening bidding until lot knocked down to original
bidder at substantially higher price—Original bidder refusing to
pay higher price—Underlying auctioneer’s written conditions of
business recognition that situations producing conflicting interests
between bidders often arising at auction sales, and desirable that
these be settled by auctioneer as quickly as possible—Word
‘dispute’ thus to be given expansive interpretation— Contention
that original bidder not highest bidder implicit in objection that bid
overlooked—Auctioneer thus to decide whether to reject over-
looked bid or to re-open bidding—Effect of decision either to
confirm sale to original bidder or to nullify it— Until dispute settled,
no question of valid sale to original bidder—Dispute’ within
meaning of word in conditions of business thus arising—Auction-
eer given ‘absolute discretion’ to settle disputes— Entitled to
re-open bidding to settle dispute. F

£ At an auction sale of the Africana collection belonging to the respondent estate, an
extremely rare book was knocked down 1o the appeliant for R80 000. Within
seconds thereafter one L protested that he had bid. The auctioneer had not known
that L had entered the bidding and, after receiving confirmation from one of his ‘bid
spotters’ that L had indeed bid, the auctioneer re-opened the bidding at R85 000, G
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Appendix A: Chronology of Events

1. INTRODUCTION

1. The Appeals Chamber of the International Criminal Tribunal for the Prosecution of Persons
Responsible for Genocide and Other Serious Violations of International Humanitarian Law
Committed in the Territory of Rwanda and Rwandan Citizens responsible for genocide and other
such violations committed in the territory of neighbouring States, between 1 January and 31
December 1994 ("the Appeals Chamber" and "the Tribunal" respectively) is seized of an appeal
lodged by Jean-Bosco Barayagwiza ("the Appellant") against the "Decision on the Extremely Urgent
Motion by the Defence for Orders to Review and/or Nullify the Arrest and Provisional Detention of
the Suspect" of Trial Chamber II of 17 November 1998 ("the Decision"). By Order dated 5 February
1999, the appeal was held admissible. On 19 October 1999, the Appellant filed a Notice of Appeal
seeking to disqualify certain Judges of the Trial Chamber from sitting on his case ("19 Octoter 1999
Notice of Appeal”). On 26 October 1999, the Appellant filed an additional Notice of Appeal
concerning a request of the Prosecutor to amend the indictment against the Appellant ("26 October
1999 Notice of Appeal™).

2. There are several areas of contention between the parties. The primary dispute concerns the arrest
and detention of the Appellant during a nineteen-month period between 15 April 1996, wher he was
initially detained, and 19 November 1997, when he was transferred to the Tribunal’s detention unit
pursuant to Rule 40bis of the Tribunal’s Rules of Procedure and Evidence ("the Rules"). The
secondary areas of dispute concern: 1) the Appellant’s right to be informed promptly of the charges
against him; 2) the Appellant’s right to challenge the legality of his arrest and detention; 3) the delay
between the Tribunal’s request for the transfer of the Appellant from Cameroon and his actual
transfer; 4) the length of the Appellant’s provisional detention; and 5) the delay between the
Appellant’s arrival at the Tribunal’s detention unit and his initial appearance.

3. The accused made his initial appearance before Trial Chamber II on 23 February 1998. On 24
February 1998, the Appellant filed a motion seeking to nullify his arrest and detention. Trial
Chamber II heard the oral arguments of the parties on 11 September 1998 and rendered its Decision
on 17 November 1998.

4. The dispute between the parties initially concerns the issue of under what authority the accused
was detained. Therefore, the sequence of events since the arrest of the accused on 15 April 1996,
including the lengthy procedural history of the case, merits detailed recitation. Consequently, we
begin with the following chronology.

5. On 15 April 1996, the authorities of Cameroon arrested and detained the Appellant and several
other suspects on suspicion of having committed genocide and crimes against humanity in Rwanda
in 1994. On 17 April 1996, the Prosecutor requested that provisional measures pursuant to Rule 40
be taken in relation to the Appellant. On 6 May 1996, the Prosecutor asked Cameroon for a three-
week extension of the detention of all the suspects, including the Appellant. However, on 16 May
1996, the Prosecutor informed Cameroon that she only intended to pursue prosecutions against four
of the detainees, excluding the Appellant.

6. The Appellant asserts that on 31 May 1996, the Court of Appeal of Cameroon adjourned sine die
consideration of Rwanda’s extradition request, pursuant to a request to adjourn by the Deputy
Director of Public Prosecution of the Court of Appeal of the Centre Province, Cameroon. The
Appellant claims that in making this request, the Deputy Director of Public Prosecution rzlied on
Article 8(2) of the Statute.
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7. On 15 October 1996, responding to a letter from the Appellant complaining about his detention in
Cameroon, the Prosecutor informed the Appellant that Cameroon was not holding him at her behest.
Shortly thereafter, the Court of Appeal of Cameroon re-commenced the hearing on Rwanda’s
extradition request for the remaining suspects, including the Appellant. On 21 February 1997, the
Court of Appeal of Cameroon rejected the Rwandan extradition request and ordered the release of
the suspects, including the Appellant. The same day, the Prosecutor made a request pursuant to Rule
40 for the provisional detention of the Appellant and the Appellant was immediately re-arrested
pursuant to this Order. The Prosecutor then requested an Order for arrest and transfer pursuant to
Rule 40bis on 24 February 1997 and on 3 March 1997, Judge Aspegren signed an Order to that
effect. The Appellant was not transferred pursuant to this Order, however, until 19 November 1997.

8. While awaiting transfer, the Appellant filed a writ of habeas corpus on 29 September 1997. The
Trial Chamber never considered this application.

9. The President of Cameroon issued a Presidential Decree on 21 October 1997, authorising the
transfer of the Appellant to the Tribunal’s detention unit. On 22 October 1997, the Prosecutor
submitted the indictment for confirmation, and on 23 October 1997, Judge Aspegren confirmed the
indictment, and issued a Warrant of Arrest and Order for Surrender addressed to the Government of
Cameroon. The Appellant was not transferred to the Tribunal’s detention unit, however, until 19
November 1997 and his initial appearance did not take place until 23 February 1998.

10. On 24 February 1998, the Appellant filed the Extremely Urgent Motion seeking to have his arrest
and detention nullified. The arguments of the parties were heard on 11 September 1998. Trial
Chamber II, in its Decision of 17 November 1998, dismissed the Extremely Urgent Motion in toto.
In rejecting the arguments put forward by the Appellant in the Extremely Urgent Motion, the Trial
Chamber made several findings. First, the Trial Chamber held that the Appellant was initially
arrested at the behest of Rwanda and Belgium and not at the behest of the Prosecutor. Second, the
Trial Chamber found that the period of detention under Rule 40 from 21 February until 3 March
1997 did not violate the Appellant’s rights under Rule 40. Third, the Trial Chamber found that the
Appellant had failed to show that the Prosecutor had violated the rights of the Appellant with respect
to the length of his provisional detention or the delay in transferring the Appellant to the Tribunal’s
detention unit. Fourth, the Trial Chamber held that Rule 40bis does not apply until the actual transfer
of the suspect to the Tribunal’s detention unit. Fifth, the Trial Chamber concluded that the
provisional detention of the Appellant was legally justified. Sixth, the Trial Chamber found that
when the Prosecutor opted to proceed against some of the individuals detained with the Appellant,
but excluding the Appellant, the Prosecutor was exercising prosecutorial discretion and was not
discriminating against the Appellant. Finally, the Trial Chamber held that Rule 40bis is valid and
does not contradict any provisions of the Statute. On 4 December 1998, the Appellant filed a Notice
of Appeal against the Decision and ten days later the Prosecution filed its Response.

11. The Appeals Chamber considered the Appellant’s appeal and found that the Decision dismissed
an objection based on the lack of personal jurisdiction over the accused and, therefore, an appeal lies
as of right under Sub-rule 72(D). Consequently, a Decision and Scheduling Order was issued on 5
February 1999, and the parties submitted additional briefs. Notwithstanding these additional
submissions by the parties, however, the Appeals Chamber determined that additional information
was required to decide the appeal. Consequently, a Scheduling Order was filed on 3 June 1999,
directing the Prosecutor to specifically address the following six questions and provide
documentation in support thereof:

1. Whether the Appellant was held in Cameroon for any period between 21 February 1997
and 19 November 1997 at the request of the Tribunal, and if so, what effect did this
detention have in relation to personal jurisdiction.

2. Whether the Appellant was held in Cameroon for any period between 23 February 1998
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and 11 September 1998 at the request of the Tribunal, and if so, what effect did this |
detention have in regard to personal jurisdiction.

3. The reason for any delay between the request for transfer and the actual transfer.

4. The reason for any delay between the transfer of the Appellant to the Tribunal and his
initial appearance.

5. The reason for any delay between the initial appearance of the Appellant and the hearing
on the Appellant’s urgent motion.

6. The disposition of the writ of habeas corpus that the Appellant asserts that he filed on 2
October 1997.

12. The Prosecutor filed her Response to the 3 June 1999 Scheduling Order on 22 June 1999, and the
Appellant filed his Reply on 2 July 1999. The submissions of the parties in response to these
questions are set forth in section I1.C., infra.

II. THE APPEAL
A. The Appellant

13. As noted supra, the Appellant has submitted numerous documents for consideration with respect
to his arrest and detention. The main arguments as advanced by the Appellant are consolidated and
briefly summarised below.

14. First, the Appellant asserts that the Trial Chamber erred in constructing a "Chronclogy of
Events" without a proper basis or finding. According to the Appellant, the Trial Chamber further
erred in dividing the events into arbitrary categories with the consequence that the Trial Chamber
considered the events in a fragmented form. This resulted in a failure to perceive the events in their
totality.

15. Second, the Appellant claims that the Trial Chamber erred in holding that the Appellant failed to
provide evidence supporting his version of the arrest and detention. Thus, the Appellant contends, it
was error for the Trial Chamber to conclude that the Appellant was arrested at the behest of the
Rwandan and Belgian governments. Further, because the Trial Chamber found that the Appellant
was detained at the behest of the Rwandan and Belgian authorities, the Trial Chamber erroneously
held that the Defence had failed to show that the Prosecutor was responsible for the Appellant’s
being held in custody by the Cameroon authorities from 15 April 1996 until 21 February 1997.

16. Third, the Appellant contends that the Trial Chamber erred in holding that the detention under
Rule 40 between 21 February 1997 and 3 March 1997, when the Rule 40bis request was approved,
does not constitute a violation of the Appellant’s rights under Rule 40. Further, the Trial Chamber
erred in holding that there is no remedy for a provisionally detained person before the detaining State
has transferred him prior to the indictment and warrant for arrest.

17. Fourth, the Appellant argues that the Trial Chamber erred in failing to declare that there was a
breach of the Appellant’s rights as a result of the Prosecutor’s delay in presenting the indictment for
confirmation by the Judge. Furthermore, the Appellant contends that the Trial Chamber erred in
holding that the Appellant failed to show that the Prosecutor violated his rights due to the length of
the detention or delay in transferring the Appellant. Similarly, the Appellant contends that the Trial
Chamber erred in holding that the provisional charges and detention of the Appellant were justified
under the circumstances.
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18. Fifth, with respect to the effect of the detention on the Tribunal’s jurisdiction, the Appellant sets
forth three arguments. The Appellant’s first argument is that the overall length of his detention,
which was 22 months, was unreasonable, and therefore, unlawful. Consequently, the Tribunal no
longer has personal jurisdiction over the accused. The Appellant next asserts that the pre-transfer
detention of the accused was ‘very oppressive, torturous and discriminative’. As a result, the
Appellant asserts that he is entitled to unconditional release. Finally, the Appellant contends that his
detention cannot be justified on the grounds of urgency. In this regard, the length of time the

Appellant was provisionally detained without benefit of formal charges amounts to a ‘monstrous
degree of prosecutorial indiscretion and apathy’.

19. In conclusion, the Appellant requests the Appeals Chamber to quash the Trial Chamber Decision
and unconditionally release the Appellant.

B. The Prosecutor

20. In responding to the Appellant’s arguments, the Prosecutor relies on three primary counter-
arguments, which will be summarised. First, the Prosecutor submits that the Appellant was not in the
custody of the Tribunal before his transfer on 19 November 1997, and consequently, no event taking
place prior to that date violates the Statute or the Rules. The Prosecutor contends that her request
under Rule 40 or Rule 40bis for the detention and transfer of the accused has no impact on this
conclusion.

21. In support of this argument, the Prosecutor contends that the Appellant was detained on 15 April
1996 at the instance of the Rwandan and Belgian governments. Although the Prosecutor made a
request on 17 April 1996 to Cameroon for provisional measures, the Prosecutor asserts that this
request was ‘only superimposed on the pre-existing request of Rwanda and Belgium’ for the
detention of the Appellant.

22. The Prosecutor further argues that the Tribunal does not have custody of a person pursuant to
Rule 40bis until such person has actually been physically transferred to the Tribunal’s detention unit.
Although an Order pursuant to Rule 40bis was filed directing Cameroon to transfer the Appellant on
4 March 1997, the Appellant was not actually transferred until 19 November 1997. Consequently,
the responsibility of the Prosecutor for any delay in bringing the Appellant to trial commences only
after the Tribunal established custody of the Appellant on 19 November 1997.

23. The Prosecutor argues that custody involves ‘care and control’ and since the Appellant was not
under the ‘care and control’ of the Tribunal prior to his transfer, the Prosecutor is not responsible for
any delay resulting from Cameroon’s failure to promptly transfer the Appellant. Furthermore, the
Prosecutor asserts that Article 28 of the Statute strikes a delicate balance of distributing obligations
between the Tribunal and States. Under this arrangement, ‘neither entity is an agent or, alter ego, of
the other: and the actions of the one may not be imputed on the other just because they were carrying
out duties apportioned to them under the Statute’.

24. The Prosecutor acknowledges that although the ‘delay in this transfer is indeed long, there is no
factual basis to impute the fault of it to the ICTR Prosecutor’. She summarises this line of argument
by concluding that since the Appellant was not in the custody of the Tribunal before his transfer to
the Tribunal's detention unit on 19 November 1997, it follows that the legality of the detention of the
Appellant while in the custody of Cameroon is a matter for the laws of Cameroon, and beyond the
competence of the Appeals Chamber.

25. The second principal argument of the Prosecution is that the Prosecutor’s failure to request
Cameroon to transfer the Appellant on 16 May 1996 does not give the Appellant ‘prescriptive claims
against the Prosecutor’s eventual prosecution’. The thrust of this contention seeks to counter the
argument that the Prosecutor is somehow estopped from prosecuting the Appellant as the result of
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correspondence between the Prosecutor and both Cameroon and the Appellant himself.

26. The Prosecutor asserts that simply because at a certain stage of the investigation she
communicated to the Appellant that she was not proceeding against him, this cannot have the effect
of creating statutory or other limitations against prosecution for genocide and other serious violations
of international humanitarian law. Moreover, the Prosecutor argues that she cannot be barred from
proceeding against an accused simply because she did not proceed with the prosecution at the first
available opportunity. Finally, the Prosecutor claims that her ‘abstention from proceeding against the
Appellant-Defendant before 3 March 1997 was due to on-going investigation’.

27. The third central argument of the Prosecutor is that any violations suffered by the Appellant prior
to his transfer to the Tribunal’s detention unit have been cured by subsequent proceedings before the
Tribunal, presumably the confirmation of the Appellant’s indictment and his initial appearance.

28. In conclusion, the Prosecution argues that there is no provision within the Statute that provides
for the issuance of the order sought by the Appellant, and, in any event, the remedy sought by the
Appellant is not warranted in the circumstances. In the event the Appeals Chamber finds a violation
of the Appellant’s rights, the Prosecutor suggests that the following remedies would be proper: 1) an
Order for the expeditious trial of the Appellant; and/or 2) credit for the period of undue delay as part
of the sentence, if the Appellant is found guilty, pursuant to Rule 101(D).

C. Arguments of the Parties Pursuant to the 3 June 1999 Scheduling Order

29. With respect to the specific questions addressed to the Prosecutor in the 3 June 1999 Scheduling
Order, the parties submitted the following answers.

1. Whether the Appellant was held in Cameroon for any period between 21 February
1997 and 19 November 1997 at the request of the Tribunal, and if so, what effect
did this detention have in relation to personal jurisdiction.

30. On 21 February 1997, following the Decision of the Cameroon Court of Appeal to release the
Appellant, the Prosecutor submitted a Rule 40 Request to detain the Appellant for the benefit of the
Tribunal. Further, the Prosecutor submits that following the issuance of the Rule 40bis Order on 4
March 1997, Cameroon was obligated, pursuant to Article 28, to implement the Prosecutor’s request.
However, because the Tribunal did not have custody of the Appellant until his transfer on 19
November 1997, the Prosecutor contends that the Tribunal ‘could not regulate the conditions of
detention or other matters regarding the confinement of the accused’. Nevertheless, the Prosecutor
argues that between 21 February 1997 and 19 November 1997, ‘there existed what could be
described as joined or concurrent personal jurisdiction over the Appellant, the personal jurisdiction
being shared between the Tribunal and Cameroon’.

31. The Appellant contends that Cameroon was holding him at the behest of the Prosecutor during
this entire period. Furthermore, the Appellant argues that ‘[tJhe only Cameroonian law applicable to
him was the law concerning the extradition’. Consequently, he argues that the issue of concurrent or
joint personal jurisdiction by both the Tribunal and Cameroon is ‘fallacious, misleading and
unacceptable’. In addition, he asserts that, read in conjunction, Articles 19 and 28 of the Statute
confer obligations upon the Detaining State only when the appropriate documents are supplied. Since
the Warrant of Arrest and Order for Surrender was not signed by Judge Aspegren until 23 October
1997, the Appellant contends that his detention prior to that date was illegal, given that he was being
held after 21 February 1997 on the basis of the Prosecutor’s Rule 40 request.

2. Whether the Appellant was held in Cameroon for any period between 23 February
1998 and 11 September 1998 at the request of the Tribunal, and if so, what effect
did this detention have in regard to personal jurisdiction.
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32. The parties are in agreement that the Appellant was transferred to the Tribunal’s detention unit 9\
on 19 November 1997, and consequently was not held by Cameroon at any period after that date.

3. The reason for any delay between the request for transfer and the actual transfer.

33. The Prosecutor fails to give any reason for this delay. Rather, without further comment, the
Prosecutor attributes to Cameroon the period of delay between the request for transfer and the actual
transfer.

34. The Appellant contends that the Prosecutor ‘forgot about the matter and didn’t really bother
about the actual transfer of the suspect’. He argues that since Cameroon had been holding him
pursuant to the Tribunal’s Rule 40bis Order, Cameroon had no further interest in him, other than to
transfer him to the custody of the Tribunal. In support of his contentions in this regard, the Appellant
advances several arguments. First, the Prosecutor did not submit the indictment for confirmation
before the expiration of the 30-day limit of the provisional detention as requested by Judge Aspegren
in the Rule 40bis Order. Second, the Appellant asserts that the Prosecutor didn’t make any contact
with the authorities of Cameroon to provide for the transfer of the Appellant pursuant to the Rule
40bis Order. Third, the Prosecutor did not ensure that the Appellant’s right to appear promptly
before a Judge of the Tribunal was respected. Fourth, following the Rule 40bis Order, the Appellant
claims, ‘[tJhe Prosecutor didn’t make any follow-up and didn’t even show any interest’. Fifth, the
Appellant contends that the triggering mechanism in prompting his transfer was his filing of a writ of
habeas corpus. In conclusion, the Appellant rhetorically questions the Prosecutor, ‘How can she
expect the Cameroonian authorities to be more interested [in his case] than her?’ [sic].

4. The reason for any delay between the transfer of the Appellant to the Tribunal and
his initial appearance.

35. The Prosecutor contends that the Trial Chamber and the Registry have responsibility for
scheduling the initial appearance of accused persons.

36. While the Appellant acknowledges that the Registrar bears some responsibility for the delay, he
argues that the Prosecutor ‘plays a big role in initiating of hearings’ and plays a ‘key part in the
process’. The Appellant contends that the Prosecutor took no action to bring him before the Trial
Chamber as quickly as possible. On the contrary, the Appellant asserts that the Prosecutor delayed
seeking confirmation of the indictment and ‘caused the removal of the Defence’s motion for Habeas
Corpus from the hearing list on 31 October 1997 thus delaying further the appearance of the suspect
before the Judges’.

5. The reason for any delay between the initial appearance of the Appellant and the
hearing on the Appellant’s urgent motion.

37. With respect to the delay between the initial appearance and the hearing on the Urgent Motion,
the Prosecutor again disclaims any responsibility for scheduling matters, arguing that the Registry, in
consultation with the Trial Chambers, maintains the docket. The hearing on the Urgent Motion was
originally docketed for 14 May 1998. However, on 12 May 1998, Counsel for the Appellant
informed the Registry that he was not able to appear and defend his client at that time, because he
had not been assigned co-counsel as he had requested and because the Tribunal had not paid his fees.
Consequently, the hearing was re-scheduled for 11 September 1998.

6. The disposition of the writ of habeas corpus that the Appellant asserts that he filed
on 2 October 1997.

38. With respect to the disposition of the writ of habeas corpus filed by the Appellant on 2 October
1997, the Prosecutor replied as follows:
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24. The Prosecutor respectfully submits that following the filing of the Aabeas corpus on
2 October 1997 the President wrote the Appellant by letter of 8 October 1997, informing
him that the Office of the Prosecutor had informed him that an indictment would be
ready shortly.

25. The Prosecutor is not aware of any other disposition of the writ of habeas corpus.

39. In fact, the letter referred to was written on 8 September 1997——prior to the filing of the writ of
habeas corpus—and the Appellant contends that it was precisely this letter which prompted him to
file the writ of habeas corpus. Moreover, the Appellant asserts that he was informed that the hearing
on the writ of habeas corpus was to be held on 31 October 1997. However, directly contradicting the
claim of the Prosecutor, the Appellant asserts that ‘the Registry without the consent of the Defence
removed the hearing of the motion from the calendar only because the Prosecution promised to issue
the indictment soon’. Moreover, the Appellant claims that the indictment was filed and confirmed on
22 October 1997 and 23 October 1997, respectively, in order to pre-empt the hearing on the writ of
habeas corpus. The Appellant is of the view that the writ of habeas corpus is still pending, since the
Trial Chamber has not heard it, notwithstanding the fact that it was filed on 29 September 1997.

III. APPLICABLE AND AUTHORITATIVE PROVISIONS

40. The relevant parts of the applicable Articles of the Statute, Rules of the Tribunal and
international human rights treaties are set forth below for ease of reference. The Report of the U.N.
Secretary-General establishes the sources of law for the Tribunal. The International Covenant on
Civil and Political Rights is part of general international law and is applied on that basis. Regional
human rights treaties, such as the European Convention on Human Rights and the American
Convention on Human Rights, and the jurisprudence developed thereunder, are persuasive authority
which may be of assistance in applying and interpreting the Tribunal’s applicable law. Thus, they are
not binding of their own accord on the Tribunal. They are, however, authoritative as evidence of
international custom.

A. The Statute
Article 8
Concurrent Jurisdiction
1. The International Tribunal for Rwanda and national courts shall have concurrent jurisdiction to
prosecute persons for serious violations of international humanitarian law committed in the territory

of Rwanda and Rwandan citizens for such violations committed in the territory of neighbouring
States, between 1 January 1994 and 31 December 1994.

2. The International Tribunal for Rwanda shall have primacy over the national courts of all States. At
any stage of the procedure, the International Tribunal for Rwanda may formally request national
courts to defer to its competence in accordance with the present Statute and Rules of Procedure and
Evidence of the International Tribunal for Rwanda.
Article 17
Investigation and Preparation of Indictment

L[]

2. The Prosecutor shall have the power to question suspects, victims and witnesses, to collect
evidence and to conduct on-site investigations. In carrying out these tasks, the Prosecutor may,
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as appropriate, seek the assistance of the State authorities concerned.

3. [

4. Upon a determination that a prima facie case exists, the Prosecutor shall prepare an Indictment
containing a concise statement of the facts and the crime or crimes with which the accused is
charged under the present Statute. The Indictment shall be transmitted to a Judge of the Trial
Chamber.

Article 20

Rights of the accused

[...]
[...]
[...]
In the determination of any charge against the accused pursuant to the present statute, the
accused shall be entitled to the following minimum guarantees, in full equality:

a. To be informed promptly and in detail in a language in which he or she understands of
the nature and cause of the charge against him or her;
[...]
To be tried without undue delay;
[...]

Lo =

Q-0 a0 o

———
[y Sy )

Article 24

Appellate Proceedings

L [..]

2. The Appeals Chamber may affirm, reverse or revise the decisions taken by the Trial
Chambers.

Article 28
Cooperation and Judicial Assistance

1. States shall cooperate with the International Tribunal for Rwanda in the investigation and
prosecution of persons accused of committing serious violations of international humanitarian
law.

2. States shall comply without undue delay with any request for assistance or an order issued by a
Trial Chamber, including, but not limited to:

. The identification and location of persons;

a
b. [...]

c. [...]

d. The arrest or detention of persons;

e. The surrender or transfer of the accused to the International Tribunal for Rwanda.

B. The Rules
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Rule 2
Definitions

[.]

Accused: A person against whom one or more counts in an indictment have been confirmed in
accordance with Rule 47.

[.]

Suspect: A person concerning whom the Prosecutor possesses reliable information which
tends to show that he may have committed a crime over which the Tribunal has jurisdiction.

[..]

Rule 40
Provisional Measures
(A) In case of urgency, the Prosecutor may request any State:

1. to arrest a suspect and place him in custody;
1i. to seize all physical evidence;
iii. to take all necessary measures to prevent the escape of a suspect or an accused,
injury to or intimidation of a victim or witness, or the destruction of evidence.

The state concerned shall comply forthwith, in accordance with Article 28 of the Statute.

(B) Upon showing that a major impediment does not allow the State to keep the suspect in custody
or to take all necessary measures to prevent his escape, the Prosecutor may apply to a Judge
designated by the President for an order to transfer the suspect to the seat of the Tribunal or to such
other place as the Bureau may decide, and to detain him provisionally. After consultation with the
Prosecutor and the Registrar, the transfer shall be arranged between the State authorities concerned,
the authorities of the host Country of the Tribunal and the Registrar.

(C) In the cases referred to in paragraph B, the suspect shall, from the moment of his transfer, enjoy
all the rights provided for in Rule 42, and may apply for review to a Trial Chamber of the Tribunal.

The Chamber, after hearing the Prosecutor, shall rule upon the application.

(D) The suspect shall be released if (i) the Chamber so rules, or (ii) the Prosecutor fails to issue an
indictment within twenty days of the transfer.

Rule 40bis
Transfer and Provisional Detention of Suspects
(A) In the conduct of an investigation, the Prosecutor may transmit to the Registrar, for an order by a
Judge assigned pursuant to Rule 28, a request for the transfer to and provisional detention of a
suspect in the premises of the detention unit of the Tribunal. This request shall indicate the grounds
upon which the request is made and, unless the Prosecutor wishes only to question the suspect, shall

include a provisional charge and a summary of the material upon which the Prosecutor relies.

(B) The Judge shall order the transfer and provisional detention of the suspect if the following
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conditions are met:

(i) the Prosecutor has requested a State to arrest the suspect and to place him in custody,
in accordance with Rule 40, or the suspect is otherwise detained by a State;

(i1) after hearing the Prosecutor, the Judge considers that there is a reliable and
consistent body of material which tends to show that the suspect may have committed a
crime over which the Tribunal has jurisdiction; and

(iii) the Judge considers provisional detention to be a necessary measure to prevent the
escape of the suspect, physical or mental injury to or intimidation of a victim or witness
or the destruction of evidence, or to be otherwise necessary for the conduct of the
investigation.

(C) The provisional detention of the suspect may be ordered for a period not exceeding 30 days from
the day after the transfer of the suspect to the detention unit of the Tribunal.

(D) The order for the transfer and provisional detention of the suspect shall be signed by the Judge
and bear the seal of the Tribunal. The order shall set forth the basis of the request made by the
Prosecutor under Sub-Rule (A), including the provisional charge, and shall state the Judge’s grounds
for making the order, having regard to Sub-Rule (B). The order shall also specify the initial time
limit for the provisional detention of the suspect, and be accompanied by a statement of the rights of
a suspect, as specified in this Rule and in Rules 42 and 43.

(E) As soon as possible, copies of the order and of the request by the Prosecutor are served upon the
suspect and his counsel by the Registrar.

(F) At the end of the period of detention, at the Prosecutor’s request indicating the grounds upon
which it is made and if warranted by the needs of the investigation, the Judge who made the initial
order, or another Judge of the same Trial Chamber, may decide, subsequent to an inter partes
hearing, to extend the provisional detention for a period not exceeding 30 days.

(G) At the end of that extension, at the Prosecutor’s request indicating the grounds upon which it is
made and if warranted by special circumstances, the Judge who made the initial order, or another
Judge of the same Trial Chamber, may decide, subsequent to an inter partes hearing, to extend the
detention for a further period not exceeding 30 days.

(H) The total period of provisional detention shall in no case exceed 90 days, at the end of which, in
the event the indictment has not been confirmed and an arrest warrant signed, the suspect shall be
released or, if appropriate, be delivered to the authorities of the State to which the request was
initially made.

(I) The provisions in Rules 55(B) to 59 shall apply mutatis mutandis to the execution of the order for
the transfer and provisional detention of the suspect.

(J) After his transfer to the seat of the Tribunal, the suspect, assisted by his counsel, shall be brought,
without delay, before the Judge who made the initial order, or another Judge of the same Trial
Chamber, who shall ensure that his rights are respected.

(K) During detention, the Prosecutor, the suspect or his counsel may submit to the Trial Chamber of
which the Judge who made the initial order is a member, all applications relative to the propriety of

provisional detention or to the suspect’s release.

(L) Without prejudice to Sub-Rules (C) to (H), the Rules relating to the detention on remand of
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accused persons shall apply mutatis mutandis to the provisional detention of persons under this Rule.
Rule 58
National Extradition Provisions
The obligations laid down in Article 28 of the Statute shall prevail over any legal impediment to the
surrender or transfer of the accused or of a witness to the Tribunal which may exist under the
national law or extradition treaties of the State concerned.
Rule 62

Initial Appearance of Accused

Upon his transfer to the Tribunal, the accused shall be brought before a Trial Chamber without delay,
and shall be formally charged. The Trial Chamber shall:

(1) satisfy itself that the right of the accused to counsel is respected

(i1) read or have the indictment read to the accused in a language he speaks and understands,
and satisfy itself that the accused understands the indictment;

(ii1) call upon the accused to enter a plea of guilty or not guilty on each count; should the
accused fail to do so, enter a plea of not guilty on his behalf;

(iv) in case of a plea of not guilty, instruct the Registrar to set a date for trial.
Rule 72
Preliminary Motions
A. Preliminary motions by either party shall be brought within sixty days following disclosure by
the Prosecutor to the Defence of all material envisaged by Rule 66(A)(I), and in any case
before the hearing on the merits.
B. Preliminary motions by the accused are:
1. objections based on lack of jurisdiction;
i [...]
ii. [...]
iv. [...]
C. The Trial Chamber shall dispose of preliminary motions in limine litis.

D. Decisions on preliminary motions are without interlocutory appeal, save in the case of
dismissal of an objection based on lack of jurisdiction, where an appeal will lie as of right.

E. Notice of Appeal envisaged in Sub-Rule (D) shall be filed within seven days from the
impugned decision.

F. Failure to comply with the time-limits prescribed in this Rule shall constitute a waiver of the
rights. The Trial Chamber may, however, grant relief from the waiver upon showing good
cause.
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C. International Covenant on Civil and Political Rights
Article 9

1. Everyone has the right to liberty and security of person. No one shall be subjected to arbitrary
arrest or detention. No one shall be deprived of his liberty except on such grounds and in accordance
with such procedures as are established by law.

2. Anyone who is arrested shall be informed, at the time of his arrest, of the reasons for his arrest and
shall be promptly informed of any charges against him.

3. Anyone arrested or detained on a criminal charge shall be brought promptly before a judge or
other officer authorised by law to exercise judicial power and shall be entitled to trial within a
reasonable time or to release. It shall not be a general rule that persons awaiting trial shall be
detained in custody, but release may be subject to guarantees to appear for trial, at any other stage of
the judicial proceedings, and, should occasion arise, for execution of the judgment.

4. Anyone who is deprived of his liberty by arrest or detention shall be entitled to take proceedings
before a court, in order that that court may decide without delay on the lawfulness of his detention
and order his release if the detention is not lawful.

Article 14
1. [...]
2. [..]

3. In the determination of any criminal charges against him, everyone shall be entitled to the
following minimum guarantees, in full equality:
a. To be informed promptly and in detail in a language which he understands of the nature
and cause of the charge against him;

b. [...]
c. [...]
d. [..]
e. [...]
f. [...]
g [...]

4. [...]

5. [...]

6. [...]

7. [...]

D. European Convention on Human Rights
Article 5

1. Everyone has the right to liberty and security of person. No one shall be deprived of his liberty
save in the following cases and in accordance with a procedure prescribed by law;

c. the lawful arrest or detention of a person effected for the purpose of bringing him before
the competent legal authority on reasonable suspicion of having committed an offence
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or when it is reasonably considered necessary to prevent his committing an offence or
fleeing after having done so;

f. the lawful arrest or detention of a person against whom action is being taken with a view
to deportation or extradition.

2. Everyone who is arrested shall be informed promptly, in a language which he understands, of the
reasons for his arrest and of any charge against him.

3. Everyone arrested or detained in accordance with the provisions of paragraph 1(c) of this Article
shall be brought before a judge or other officer authorised by law to exercise judicial power and shall
be entitled to trial within a reasonable time or to release pending trial. Release may be conditioned
by guarantees to appear for trial.

4. Everyone who is deprived of his liberty by arrest or detention shall be entitled to take proceedings
by which the lawfulness of his detention shall be decided speedily by a court and his release ordered
if the detention is not lawful.

Article 6

3. Everyone charged with a criminal offence has the following minimum rights:

a. to be informed promptly, in a language which he understands and in detail, of the nature
and cause of the accusation against him;

[...]
2
N
]

oo o
Lo B e B e |

E. American Convention on Human Rights

Article 7

L]
[..]

No one shall be subject to arbitrary arrest or detention.

W =

4. Anyone who is detained shall be informed of the reasons for his detention and shall be
promptly notified of the charge or charges against him.

5. Any person detained shall be brought promptly before judge or other law officer authorized by
law to exercise judicial power and shall be entitled to trial within a reasonable time or to be
released without prejudice to the continuation of the proceedings. His release may be subject
to guarantees to assure his appearance for trial.
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6. Anyone who is deprived of his liberty shall be entitled to recourse to a competent court, in
order that the court may decide without delay on the lawfulness of his arrest or detention and
order his release if the arrest or detention is unlawful. In states Parties whose law provides that
anyone who believes himself to be threatened with deprivation of his liberty is entitled to
recourse to a competent court in order that it may decide on the lawfulness of such threat, this
remedy may not be restricted or abolished. The interested party or another person in his behalf
is entitled to seek these remedies.

7. [...]
Article 8

1. Every person has the right to a hearing, with due guarantees and within a reasonable time, by a
competent, independent, and impartial tribunal, previously established by law, in the
substantiation of any accusation of a criminal nature made against him or for the determination
of his rights and obligations of a civil, labor, fiscal, or any other nature.

2. Very person accused of a criminal offense has the right to be presumed innocent so long as his
guilt has not been proven according to law. During the proceedings, every person is entitled,
with full equality, to the following minimum guarantees:

o]
rior notification in detail to the accused of the charges against him;

PR -0 R0 O

]
]
-]
]
]
]

IV. DISCUSSION
A. Were the rights of the Appellant violated?
1. Status of the Appellant

41. Before discussing the alleged violations of the Appellant’s rights, it is important to establish his
status following his arrest and during his provisional detention. Rule 2 sets forth definitions of
certain terms used in the Rules. The indictment against the Appellant was not confirmed until 23
October 1997. Pursuant to the definitions of ‘accused’ and ‘suspect’ set forth in Rule 2, the Appeals
Chamber finds that the Appellant was a ‘suspect’ from his arrest on 15 April 1996 until the
indictment was confirmed on 23 October 1997. After 23 October 1997, the Appellant’s status
changed and he became an ‘accused’.

2. The right to be promptly charged under Rule 40bis

42. Unlike national systems, which have police forces to effectuate the arrest of suspects, the
Tribunal lacks any such enforcement agency. Consequently, in the absence of the suspect’s
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voluntary surrender, the Tribunal must rely on the international community for the arrest and
provisional detention of suspects. The Statute and Rules of the Tribunal establish a system whereby
States may provisionally detain suspects at the behest of the Tribunal pending transfer to the
Tribunal’s detention unit.

43, In the present case, there are two relevant periods of time under which Cameroon was clearly
holding the Appellant at the behest of the Tribunal. Cameroon arrested the Appellant pursuant to the
Rwandan and Belgian extradition requests on 15 April 1996. Two days later, the Prosecutor made
her first Rule 40 request for provisional detention of the Appellant. On 6 May 1996, the nineteenth
day of the Appellant’s provisional detention pursuant to Rule 40, the Prosecutor requested the
Cameroon authorities to extend the Appellant’s detention for an additional three weeks. On 16 May
1996, however, the Prosecutor informed Cameroon that she was no longer interested in pursuing a
case against the Appellant at ‘that stage’. Thus, the first period runs from 17 April 1996 until 16 May
1996—a period of 29 days, or nine days longer than allowed under Rule 40. This first period will be
discussed, infra, at sub-section IV.B.2.

44. The second period during which Cameroon detained the Appellant for the Tribunal commenced
on 4 March 1997 and continued until the Appellant’s transfer to the Tribunal’s detention unit on 19
November 1997. On 21 February 1997, the Cameroon Court rejected Rwanda’s extradition request
and ordered the release of the Appellant. However, on the same day, while the Appellant was still in
custody, the Prosecutor again made a request pursuant to Rule 40 for the provisional detention of the
Appellant. This request was followed by the Rule 40bis request, which resulted in the Rule 40bis
Order of Judge Aspegren dated 3 March 1997, and filed on 4 March 1997. This Order comprised,
inter alia, four components. First, it ordered the transfer of the Appellant to the Tribunal’s detention
unit. Second, it ordered the provisional detention in the Tribunal’s detention unit of the Appellant for
a maximum period of thirty days. Third, it requested the Cameroon authorities to comply with the
transfer order and to maintain the Appellant in custody until the actual transfer. Fourth, it requested
the Prosecutor to submit the indictment against the Appellant prior to the expiration of the 30-day
provisional detention.

45. However, notwithstanding the 4 March 1997 Rule 40bis Order, the record reflects that the
Tribunal took no further action until 22 October 1997. On that day, the Deputy Prosecutor, Mr.
Bernard Muna (who had spent much of his professional career working in the Cameroon legal
community prior to joining the Office of the Prosecutor) submitted the indictment against the
Appellant for confirmation. Judge Aspegren confirmed the indictment against the Appellant the next
day and simultaneously issued a Warrant of Arrest and Order for Surrender addressed to the
Government of Cameroon on 23 October 1997. However, the Appellant was not transferred to the
Tribunal’s detention unit until 19 November 1997. Thus, Cameroon held the Appellant at the behest
of the Tribunal from 4 March 1997 until his transfer on 19 November 1997. At the time the
indictment was confirmed, the Appellant had been in custody for 233 days, more than 7 months,
from the date the Rule 40bis Order was filed.

46. It is important that Rule 40 and Rule 40bis be read together. It is equally important in interpreting
these provisions that the Appeals Chamber follow the principle of ‘effective interpretation’, a well-
established principle under international law. Interpreting Rule 40 and Rule 40bis together, we
conclude that both Rules must be read restrictively. Rule 40 permits the Prosecutor to request any
State, in the event of urgency, to arrest a suspect and place him in custody. The purpose of Rule
40bis is to restrict the length of time a suspect may be detained without being indicted. We cannot
accept that the Prosecutor, acting alone under Rule 40, has an unlimited power to keep a suspect
under provisional detention in a State, when Rule 40bis places time limits on such detention if the
suspect 1s detained at the Tribunal’s detention unit. Rather, the principle of effective interpretation
mandates that these Rules be read together and that they be restrictively interpreted.

47. Although both Rule 40 and Rule 40bis apply to the provisional detention of suspects, there are
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important differences between the two Rules. For example, the time limits under which the (;L 3 ;QD
Prosecutor must issue an indictment vary depending upon which Rule forms the basis of the

provisional detention. Pursuant to Rule 40(D)(ii), the suspect must be released if the Prosecutor fails

to issue an indictment within 20 days of the transfer of the suspect to the Tribunal’s detention unit,

while Rule 40bis(H) allows the Prosecutor 90 days to issue an indictment. However, the remedy for

failure to issue the indictment in the proscribed period of time is the same under both Rules: release

of the suspect.

48. The Prosecutor may apply for Rule 40bis measures ‘in the conduct of an investigation’. Rule
40bis applies only if the Prosecutor has previously requested provisional measures pursuant to Rule
40 or if the suspect is otherwise already being detained by the State to whom the Rule 40bis request
is made. The Rule 40bis request, which is made to a Judge assigned pursuant to Rule 28, must
include a provisional charge and a summary of the material upon which the Prosecutor relies.

49. The Judge must make two findings before a Rule 40bis order is issued. First, there must be a
reliable and consistent body of material that tends to show that the suspect may have committed an
offence within the Tribunal’s jurisdiction. Second, the Judge must find that provisional detention is a
necessary measure to ‘prevent the escape of the suspect, physical or mental injury to or intimidation
of a victim or witness or the destruction of evidence, or to be otherwise necessary for the conduct of
the investigation’.

50. Pursuant to Rule 40bis(C), the provisional detention of the suspect may be ordered for an initial
period of thirty days. This initial thirty-day period begins to run from the ‘day after the transfer of
the suspect to the detention unit of the Tribunal’. Two additional thirty-day period extensions are
permissible. At the end of the first thirty-day period, the Prosecutor must show that an extension is
warranted by the needs of the investigation in order to have the provisional detention extended. At
the end of the second thirty-day period, the Prosecutor must demonstrate that special circumstances
warrant the continued provisional detention of the suspect for the final thirty-day period to be
granted. In no event shall the total period of provisional detention of a suspect exceed ninety days.
At the end of this cumulative ninety-day period, the suspect must be released if the indictment has
not been confirmed and an arrest warrant signed.

51. The Statute and Rules of the Tribunal envision a system whereby the suspect is provided a copy
of the Prosecutor’s request, including provisional charges, in conjunction with the Rule 40bis Order.
He is also served a copy of the confirmed indictment with the Warrant of Arrest, and pursuant to
Rule 62(i1) he is to be orally informed of the charges against him at the initial appearance. In the
present case, 6 days elapsed between the filing of the Rule 40bis Order on 4 March 1997 and the date
on which the Appellant apparently was shown a copy of the Rule 40bis Order. Additionally, 27 days
elapsed between the confirmation of the indictment against the Appellant on 23 October 1998 and
the service of a copy of the indictment upon the Appellant on 19 November 1998.

52. The Trial Chamber found that the Appellant was initially arrested at the behest of Rwanda and
Belgium, a point the Prosecutor reiterates in this appeal, contending that the Prosecutor’s request was
merely ‘superimposed’ on the existing requests of those States. However, the Prosecutor fails to
acknowledge that on 16 May 1996, she requested a three-week extension of the provisional detention
of the Appellant. The Appeals Chamber finds the Appellant was detained at the request of the
Prosecutor from 17 April 1996 through 16 May 1996. This detention—for 29 days—violated the 20-
day limitation in Rule 40.

53. The Prosecutor also successfully argued before the Trial Chamber that Rule 40bis is inapplicable,
since its operative provisions do not apply until after the transfer of the suspect to the Tribunal’s
detention unit. It is clear, however, that the purpose of Rule 40 and Rule 40bis is to limit the time
that a suspect may be provisionally detained without the issuance of an indictment. This comports
with international human rights standards. Moreover, if the time limits set forth in Rule 40(D) and
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Rule 40bis(H) are not complied with, those rules mandate that the suspect must be released. 9;‘;2:7

54. Although the Appellant was not physically transferred to the Tribunal’s detention unit until 19
November 1997, he had been detained since 21 February 1997 solely at the behest of the Prosecutor.
The Appeals Chamber considers that if the Appellant were in the constructive custody of the
Tribunal after the Rule 40bis Order was filed on 4 March 1997, the provisions of that Rule would
apply. In order to determine if the period of time that the Appellant spent in Cameroon at the behest
of the Tribunal is attributable to the Tribunal for purposes of Rule 40bis, it is necessary to analyse
the relationship between Cameroon and the Tribunal with respect to the detention of the Appellant.
In fact, the Prosecutor has acknowledged that between 21 February 1997 and 19 November 1997,
‘there existed what could be described as joined or concurrent personal jurisdiction over the
Appellant, the personal jurisdiction being shared between the Tribunal and Cameroon’.

55. The Tribunal issued a valid request pursuant to Rule 40 for provisional detention, and shortly
thereafter, pursuant to Rule 40bis, for the transfer of the Appellant. These requests were honoured by
Cameroon, and but for those requests, the Appellant would have been released on 21 February 1997,
when the Cameroon Court of Appeal denied the Rwandan extradition request and ordered the
immediate release of the Appellant.

56. Thus, the Appellant’s situation is analogous to the ‘detainer’ process, whereby a special type of
warrant (known as a ‘detainer’ or ‘hold order’) is filed against a person already in custody to ensure
that he will be available to the demanding authority upon completion of the present term of
confinement. A ‘detainer’ is a device whereby the requesting State can obtain the custody of the
detainee upon his release from the detaining State. The U.S. Supreme Court has stated that, ‘[I]n
such a case, the State holding the prisoner in immediate confinement acts as agent for the demanding
State...”. Moreover, that court has held that since the detaining state acts as an agent for the
demanding state pursuant to the detainer, the petitioner is in custody for purposes of filing a writ of
habeas corpus pursuant to U.S. law. Thus, the court reached the conclusion that the accused is in the
constructive custody of the requesting State and that the detaining State acts as agent for the
requesting state for purposes of habeas corpus challenges. In the present case, the relationship
between the Tribunal and Cameroon is even stronger, on the basis of the international obligations
imposed on States by the Security Council under Article 28 of the Statute.

57. Other cases have held that a defendant sentenced to concurrent terms in separate jurisdictions is
in the constructive custody of the second jurisdiction after the first jurisdiction has imposed sentence
on him. For example, In the Matter of Eric Grier, Peritioner v. Walter J. Flood, as Warden of the
Nassau County Jail, Respondent, the court concluded that ‘constructive custody attached before any
sentence was imposed. In Ex p. Hampton M. Newell, the court ruled that although the petitioner was
in the physical custody of the federal authorities, he was in the constructive custody of the State of
Texas on the basis of a detainer that Texas had filed against him.

58. The Prosecutor relies, in part, on a definition of custody (‘care and control’) from an oft-cited
law dictionary. However, this same law dictionary also defines custody as ‘the detainer of a man’s
person by virtue of lawful process or authority’. Thus, even using the Prosecutor’s authority, custody
can be taken to mean the detention of an individual pursuant to lawful authority even in the absence
of physical control. It would follow, therefore, that notwithstanding a lack of physical control, the
Appellant was in the Tribunal’s custody if he were being detained pursuant to ‘lawful process or
authority’ of the Tribunal. Or, as a Singapore court noted in Re Onkar Shrian, ‘[T]hat the person
bailed is in the eye of the law, for many purposes, esteemed to be as much in the prison of the court
by which he is bailed, as if he were in the actual custody of the proper gaoler’.

59. The Prosecutor has also relied on In the Matter of Surrender of Elizaphan Ntakirutimana in

support of the proposition that under international law, an order by the Tribunal for the transfer of an
individual does not give the Tribunal custody over such a person until the physical transfer has taken

http://www.ictr.org/ENGLISH/cases/Barayagwiza/decisions/dcs991103.htm 10/30/2003



IN THE APPEALS CHAMBER Page 20 of 34

D\JQ\{
place. Reliance on this case is misguided in two respects. First, the U.S. Fifth Circuit Court of
Appeals recently upheld a District Court ruling that reversed the Decision of the Magistrate that

Ntakirutimana could not be extradited. Second, notwithstanding the reversal, Ntakirutimana had
challenged the transfer process and is thus clearly distinguishable from the facts in the present case.
There is no evidence here that either the Appellant sought to challenge his transfer to the Tribunal, or
that Cameroon was unwilling to transfer him. On the contrary, the Deputy Prosecutor of the
Cameroon Centre Province Court of Appeal, appearing at the Rwandan extradition hearing on 31
May 1996, argued that the Tribunal had primacy and, thus, convinced that Court to defer to the
Tribunal. Moreover, as noted above, the President of Cameroon signed a decree order to transfer the
Appellant prior to the signing of the Warrant of Arrest and Order for Surrender by Judge Aspegren
on 23 October 1997. These facts indicate that Cameroon was willing to transfer the Appellant.

60. The co-operation of Cameroon is consistent with its obligation to the Tribunal. The Statute and
Rules mandate that States must comply with a request of the Tribunal for the surrender or transfer of
the accused to the Tribunal. This obligation on Member States of the United Nations is mandatory,
since the Tribunal was established pursuant to Chapter VII of the Charter of the United Nations.

61. Thus, the Appeals Chamber finds that, under the facts of this case, Cameroon was holding the
Appellant in constructive custody for the Tribunal by virtue of the Tribunal’s lawful process or
authority. In the present case, the Prosecutor specifically requested Cameroon to detain and transfer
the Appellant. The Statute of the Tribunal obligated Cameroon to detain the Appellant for the benefit
of the Prosecutor. The Prosecutor has admitted that it had personal jurisdiction over the Appellant
after the Rule 40bis Order was issued. That Order also asserts personal and subject matter
jurisdiction. This finding does not mean, however, that the Tribunal was responsible for each and
every aspect of the Appellant’s detention, but only for the decision to place and maintain the
Appellant in custody. However, as will be discussed below, this limitation imposed on the Tribunal
is consistent with international law. Even if the appellant was not in the constructive custody of the
Tribunal, the principles governing the provisional detention of suspects should apply.

62. The Appeals Chamber recognises that international standards view provisional (or pre-trial)
detention as an exception, rather than the rule. However, in light of the gravity of the charges faced
by accused persons before the Tribunal, provisional detention is often warranted, so long as the
provisions of Rule 40 and Rule 40bis are adhered to. The issue, therefore, is whether the length of
time the Appellant spent in provisional detention, prior to the confirmation of his indictment, violates
established international legal norms for provisional detention of suspects.

63. It is well-established under international human rights law that pre-trial detention of suspects is
lawful, as long as such pre-trial detention does not extend beyond a reasonable period of time. The
U.N. Human Rights Committee, in interpreting Article 9(2) of the ICCPR, has developed
considerable jurisprudence with respect to the permissible length of time that a suspect may be
detained without being charged. For example, in Glenford Campbell v. Jamaica, the suspect was
detained for 45 days without being formally charged. In holding this delay to be a violation of
ICCPR Article 9(2), the Committee stated the following:

[TThe Committee finds that the author was not "promptly" informed of the charges against
him: one of the most important reasons for the requirement of "prompt" information on a
criminal charge is to enable a detained individual to request a prompt decision on the
lawfulness of his or her detention by a competent judicial authority. A delay from 12
December 1984 to 26 January 1985 does not meet the requirement of article 9, paragraph 2.

64. Similar findings have been made in other cases involving alleged violations of ICCPR Article 9
(2). For example, in Moriana Hernandez Valentini de Bazzano, a period of eight months between the
commencement of detention and filing of formal charges was held to violate ICCPR Article 9(2). In
Monja Jaona, a period of eight months under which the suspect was placed under house arrest
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without being formally charged was found to be a violation of ICCPR Article 9(2). In Alba
Pietraroia, the petitioner was detained for seven months without being formally charged and the
Committee held that this detention violated ICCPR Article 9(2). Finally, in Leopoldo Buffo

Carballal, a delay of one year between arrest and formal filing of charges was held to be a violation
of ICCPR Article 9(2).

65. The Appeals Chamber also notes that the delay in indicting the Appellant apparently caused
concern for President Kama. In a letter sent to the Appellant’s Counsel on 8 September 1997,
President Kama:

I have already reminded the Prosecutor of the need to establish as soon as possible an
indictment against Mr. Jean Bosco Barayagwiza, if she still intends to prosecute him. Only
recently, Mr. Bernard Muna, the Deputy Prosecutor, reassured me that an indictment against
Mr. Jean Bosco Barayagwiza should soon be submitted to a Judge for review.

However, even at that point the 90-day period had expired.

66. Additionally, the Trial Chamber, in its Decision dismissing the Extremely Urgent Motion, stated,
‘It is regrettable that the Prosecution did not submit an indictment until 22 October 1997°. Moreover,
even the Prosecutor acknowledged that the delay in indicting the Appellant was not justified. During
the oral argument on the Appellant’s Extremely Urgent Motion on 11 September 1998, Mr. James
Stewart, appearing for the Prosecutor, acknowledged that the Appellant could or should have been
indicted earlier:

Now, I will say this, and I have to be frank with you, the president of this tribunal — and this is
reflected in one of the letters that was sent to the accused —~was anxious for the prosecutor to
produce an indictment, if we were going to indict this man, and it may have been that the
indictment was, was not produced as early as it could have been or should have been...

67. In conclusion, we hold that the length of time that the Appellant was detained in Cameroon at the
behest of the Tribunal without being indicted violates Rule 40bis and established human rights
jurisprudence governing detention of suspects. The delay in indicting the Appellant violated the 90-
day rule as set forth in Rule 40bis. In the present appeal, Judge Aspregren issued the Rule 40bis
Order with the proviso that the indictment be presented for confirmation within 30 days (the Rule
permits for two 30-day extensions). In doing so, he invoked Sub-rule 40bis, thereby making an
assertion of jurisdiction over the Appellant. The Prosecutor agrees that there was ‘joined or
concurrent jurisdiction’ over the Appellant. Sub-rule 40bis(H) provides explicitly that the suspect
shall be released or, if appropriate, be delivered to the authorities of the State to which the request
was initially made if the indictment is not issued within 90 days. This limitation on the detention of
suspects is consistent with established human rights jurisprudence.

3. The delay between the transfer of the Appellant
and his initial appearance

68. In the present case, the Appellant was transferred to the Tribunal on 19 November 1997.
However, his initial appearance was not held until 23 February 1998—some 96 days after his
transfer. At the outset of this analysis the Appeals Chamber rejects the Prosecutor’s contention that a
31-day holiday recess, between 15 December 1997 and 15 January 1998, could somehow justify this
delay. The Appellant should have had his initial appearance well before the holiday recess even
commenced and did not have it until over one month after the end of the recess.

69. The issue, therefore, is whether the 96-day period between the Appellant’s transfer and initial

appearance violates the statutory requirement that the initial appearance is held without delay. There
1s no evidence that the Appellant was afforded an opportunity to appear before an independent Judge
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during the period of the provisional detention and the Appellant contends that he was denied this
opportunity. Consequently, it is even more important for the protection of his rights that his initial
appearance was held without delay.

70. Rule 62, which is predicated on Articles 19 and 20 of the statute, provides that an accused shall
be brought before the assigned Trial Chamber and formally charged without delay upon his transfer
to the seat of the Tribunal. In determining if the length of time between the Appellant’s transfer and
his initial appearance was unduly lengthy, we note that the right of the accused to be promptly
brought before a judicial authority and formally charged ensures that the accused will have the
opportunity to mount an effective defence. The international instruments have not established
specific time limits for the initial appearance of detainees, relying rather on a requirement that a
person should ‘be brought promptly before a Judge’ following arrest. The U.N. Human Rights
Committee has interpreted ‘promptly’ within the context of ‘more precise’ standards found in the
criminal procedure codes of most States. Such delays must not, however, exceed a few days. Thus,
in Kelly v. Jamaica, the U.N. Human Rights Committee held that a detention of five weeks before
being brought before a Judge violated Article 9(3).

71. Based on the plain meaning of the phrase, ‘without delay’, the Appeals Chamber finds that a 96-
day delay between the transfer of the Appellant to the Tribunal’s detention unit and his initial
appearance to be a violation of his fundamental rights as expressed by Articles 19 and 20,
internationally-recognised human rights standards and Rule 62. Moreover, we find that the
Appellant’s right to be promptly indicted under Rule 40bis to have been violated. Although we find
that these violations do not result in the Tribunal losing jurisdiction over the Appellant, we
nevertheless reaffirm that the issues raised by the Appellant certainly fall within the ambit of Rule
72.

72. In the Tadi¢ Interlocutory Appeal Decision, the Appeals Chamber set forth several policy
arguments for why a liberal approach to admitting interlocutory appeals is warranted. The Appeals
Chamber there stated:

Such a fundamental matter as the jurisdiction of the International Tribunal should not be kept
for decision at the end of a potentially lengthy, emotional and expensive trial. All the grounds
of contestation relied upon by Appellant result, in final analysis, in an assessment of the legal
capability of the International Tribunal to try his case. What is this, if not in the end a question
of jurisdiction? And what body is legally authorized to pass on that issue, if not the Appeals
Chamber of the International Tribunal? Indeed—this is by no means conclusive, but
interesting nevertheless: were not those questions to be dealt with in limine litis, they could
obviously be raised on an appeal on the merits. Would the higher interest of justice be served
by a decision in favour of the accused, after the latter had undergone what would then have to
be branded as an unwarranted trial. After all, in a court of law, common sense ought to be
honoured not only when facts are weighed, but equally when laws are surveyed and the proper
rule is selected. In the present case, the jurisdiction of this Chamber to hear and dispose of the
Appellant’s interlocutory appeal is indisputable.

We find that the challenge to jurisdiction raised by the Appellant is consistent with the logic
underlying the decision reached in the Tadi¢ case. Given that the Appeals Chamber is of the opinion
that to proceed with the trial of the Appellant would amount to an act of injustice, we see no purpose
in denying the Appellant’s appeal, forcing him to undergo a lengthy and costly trial, only to have
him raise, once again the very issues currently pending before this Chamber. Moreover, in the event
the Appellant was to be acquitted after trial we can foresee no effective remedy for the violation of
his rights. Therefore, on the basis of these findings, the Appeals Chamber will decline to exercise
jurisdiction over the Appellant, on the basis of the abuse of process doctrine, as discussed in the
following Sub-section.
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B. The Abuse of Process Doctrine 9\33 (
1. In general

73. The Appeals Chamber now considers, in light of the abuse of process doctrine, the Appellant’s
allegations concerning three additional issues: 1) the right to be promptly informed of the charges
during the first period of detention; 2) the alleged failure of the Trial Chamber to resolve the writ of
habeas corpus filed by the Appellant; and 3) the Appellant’s assertions that the Prosecutor did not
diligently prosecute her case against him. These assertions will be considered. Before addressing
these issues, however, several points need to be emphasised in the context of the following analysis.
First and foremost, this analysis focuses on the alleged violations of the Appellant’s rights and is not
primarily concerned with the entity responsible for the alleged violation(s). As will be discussed, it is
clear that there are overlapping areas of responsibility between the three organs of the Tribunal and
as a result, it is conceivable that more than one organ could be responsible for the violations of the
Appellant’s rights. However, even if fault is shared between the three organs of the Tribunal—or is
the result of the actions of a third party, such as Cameroon—it would undermine the integrity of the
judicial process to proceed. Furthermore, it would be unfair for the Appellant to stand trial on these
charges if his rights were egregiously violated. Thus, under the abuse of process doctrine, it is
irrelevant which entity or entities were responsible for the alleged violations of the Appellant’s
rights. Second, we stress that the circumstances set forth in this analysis must be read as a whole.
Third, none of the findings made in this sub-section of the Decision, in isolation, are necessarily
dispositive of this issue. That is, it is the combination of these factors—and not any single finding
herein—that lead us to the conclusion we reach in this sub-section. In other words, the application of
the abuse of process doctrine is case-specific and limited to the egregious circumstances presented
by this case. Fourth, because the Prosecutor initiates the proceedings of the Tribunal, her special
responsibility in prosecuting cases will be examined in sub-section 4, infra.

74. Under the doctrine of "abuse of process"”, proceedings that have been lawfully initiated may be
terminated after an indictment has been issued if improper or illegal procedures are employed in
pursuing an otherwise lawful process. The House of Lords summarised the abuse of process doctrine
as follows:

[Proceedings may be stayed in the exercise of the judge’s discretion not only where a fair trial
is impossible, but also where it would be contrary to the public interest in the integrity of the
criminal justice system that a trial should take place.

[t is important to stress that the abuse of process doctrine may be invoked as a matter of discretion. It
is a process by which Judges may decline to exercise the court’s jurisdiction in cases where to
exercise that jurisdiction in light of serious and egregious violations of the accused’s rights would
prove detrimental to the court’s integrity.

75. The application of this doctrine has resulted in dismissal of charges with prejudice in a number of
cases, particularly where the court finds that to proceed on the charges in light of egregious
violations of the accused’s rights would cause serious harm to the integrity of the judicial process.
One of the leading cases in which the doctrine of abuse of process was applied is R. v. Horseferry
Road Magistrates’ Court ex parte Bennett. In that case, the House of Lords stayed the prosecution
and ordered the release of the accused, stating that:

[A] court has a discretion to stay any criminal proceedings on the ground that to try those
proceedings will amount to an abuse of its own process either (1) because it will be impossible
(usually by reason of delay) to give the accused a fair trial or (2) because it offends the court’s
sense of justice and propriety to be asked to try the accused in the circumstances of a
particular case.
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The abuse of doctrine has been applied in several cases. For example, in Bell v. DPP of Jamaica, the
Privy Council held that under the abuse of process doctrine courts have an inherent power to decline
to adjudicate a case which would be oppressive as the result of unreasonable delay. In making this

determination, the court set forth four guidelines for determining whether a delay would deprive the
accused of a fair trial:

1. the length of the delay;

2. the prosecution’s reasons to justify the delay;
3. the accused’s efforts to assert his rights; and
4. the prejudice caused to the accused.

Regarding the issue of prejudice, in R. v. Oxford City Justices, ex parte Smith (D.K.B.), the court
applied the abuse of process doctrine in dismissing a case on the grounds that a two-year delay
between the commission of the offence and the issuing of a summons was unconscionable, stating:

In the present case it seems to me that the delay which I have described was not only quite
unjustified and quite unnecessary due to inefficiency, but it was a delay of such length that it
could rightly be said to be unconscionable. That is by no means the end of the matter. It seems
to me also that the delay here was of such a length that it is quite impossible to say that there
was no prejudice to the applicant in the continuance of the case.

In R. v. Hartley, the Wellington Court of Appeal relied on the abuse of process doctrine in quashing
a conviction that rested on an unlawful arrest and the illegally obtained confession that followed.

76. Closely related to the abuse of process doctrine is the notion of supervisory powers. It is
generally recognised that courts have supervisory powers that may be utilised in the interests of
justice, regardless of a specific violation. The U.S. Supreme Court has stated that courts have a ‘duty
of establishing and maintaining civilized standards of procedure and evidence’ as an inherent
function of the court’s role in supervising the judicial system and process. As Judge Noonan of the
U.S. Ninth Circuit Court of Appeals has stated:

This court has inherent supervisory powers to dismiss prosecutions in order to deter illegal
conduct. The "illegality" deterred by exercise of our supervisory power need not be related to a
constitutional or statutory violation.

The use of such supervisory powers serves three functions: to provide a remedy for the violation of
the accused’s rights; to deter future misconduct; and to enhance the integrity of the judicial process.

77. As noted above, the abuse of process doctrine may be relied on in two distinct situations: (1)
where delay has made a fair trial for the accused impossible; and (2) where in the circumstances of a
particular case, proceeding with the trial of the accused would contravene the court’s sense of
justice, due to pre-trial impropriety or misconduct. Considering the lengthy delay in the Appellant’s
case, ‘it is quite impossible to say that there was no prejudice to the applicant in the continuance of
the case’. The following discussion, therefore, focuses on whether it would offend the Tribunal’s
sense of justice to proceed to the trial of the accused.

2. The right to be promptly informed of the charges
during the first period of detention

78. In the present case, the Appellant makes several assertions regarding the precise date he was
informed of the charges. However, using the earliest date, we conclude that the Appellant was
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informed of the charges on 10 March 1997 when the Cameroon Deputy Prosecutor showed him a

copy of the Rule 40bis Order. This was approximately 11 months after he was initially detained
pursuant to the first Rule 40 request.

79. Rule 40bis requires the detaining State to promptly inform the suspect of the charges under
which he is arrested and detained. Thus, the issue is when does the right to be promptly informed of
the charges attach to suspects before the Tribunal. Existing international norms guarantee such a
right, and suspects held at the behest of the Tribunal pursuant to Rule 40bis are entitled, at a bare
minimum, to the protections afforded under these international instruments, as well as under the rule
itself. Consequently, we turn our analysis to these international standards.

80. International standards require that a suspect who is arrested be informed promptly of the reasons
for his arrest and the charges against him. The right to be promptly informed of the charges serves
two functions. First, it counterbalances the interest of the prosecuting authority in seeking continued
detention of the suspect. In this respect, the suspect needs to be promptly informed of the charges
against him in order to challenge his detention, particularly in situations where the prosecuting
authority is relying on the serious nature of the charges in arguing for the continued detention of the
suspect. Second, the right to be promptly informed gives the suspect the information he requires in
order to prepare his defence. The focus of the analysis in this Sub-section is on the first of these two
functions. At the outset of this analysis, it is important to stress that there are two distinct periods
when the right to be informed of the charges are applicable. The first period is when the suspect is
initially arrested and detained. The second period is at the initial appearance of the accused after the
indictment has been confirmed and the accused is in the Tribunal’s custody. For purposes of the
discussion in this Sub-section, only the first period is relevant.

81. The requirement that a suspect be promptly informed of the charges against him following arrest
provides the ‘elementary safeguard that any person arrested should know why he is deprived of his
liberty’. The right to be promptly informed at this preliminary stage is also important because it
affords the arrested suspect the opportunity to deny the offence and obtain his release prior to the
initiation of trial proceedings.

82. International human rights jurisprudence has developed norms to ensure that this right is
respected. For example, the suspect must be notified ‘in simple, non-technical language that he can
understand, the essential legal and factual grounds for his arrest, so as to be able, as he sees fit, to
apply to a court to challenge its lawfulness...’. However, there is no requirement that the suspect be
informed in any particular way. Thus, at this initial stage, there is no requirement that the suspect be
given a copy of the arrest warrant or any other document setting forth the charges against him; in
fact, there is no requirement at this stage that the suspect be notified in writing at all, so long as the
suspect is informed promptly.

83. The European Court of Human Rights has held that the required information need not be given in
its entirety by the arresting officer at the ‘moment of the arrest’, provided that the suspect is
informed of the legal grounds of his arrest within a sufficient time after the arrest. Moreover, the
information may be divulged to the suspect in stages, as long as the required information is provided
promptly. Whether this requirement is complied with requires a factual determination and is,
therefore, case-specific. Consequently, we will briefly survey the jurisprudence of the Human Rights
Committee and the European Court of Human Rights in interpreting the promptness requirement of
Article 9(2) of the ICCPR, Article 5(2) of the ECHR and Article 7 of the ACHR.

84. As pointed out above, the Human Rights Committee held in Glenford Campbell v. Jamaica, that
detention without the benefit of being informed of the charges for 45 days constituted a violation of
Article 9(2) of the ICCPR. Under the jurisprudence of the European Court of Human Rights,
intervals of up to 24 hours between the arrest and providing the information as required pursuant to
ECHR Article 5(2) have been held to be lawful. However, a delay of ten days between the arrest and
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informing the suspect of the charges has been held to run afoul of Article 5(2).

85. In the present case, the Appellant was detained for a total period of 11 months before he was
informed of the general nature of the charges that the Prosecutor was pursuing against him. While
we acknowledge that only 35 days out of the 11-month total are clearly attributable to the Tribunal
(the periods from 17 April—16 May 1996 and 4—10 March 1997), the fact remains that the
Appellant spent an inordinate amount of time in provisional detention without knowledge of the
general nature of the charges against him. At this juncture, it is irrelevant that only a small portion of
that total period of provisional detention is attributable to the Tribunal, since it is the Tribunal—and
not any other entity—that is currently adjudicating the Appellant’s claims. Regardless of which other
parties may be responsible, the inescapable conclusion is that the Appellant’s right to be promptly
informed of the charges against him was violated.

86. As noted above, in Bell v. DPP of Jamaica, the abuse of process doctrine was applied where
unreasonable delay would have resulted in an oppressive result had the case gone to trial. Applying
the guidelines set forth in that case convinces us that the abuse of process doctrine is applicable
under the facts of this case. The Appellant was detained for 11 months without being notified of the
charges against him. The Prosecutor has offered no satisfactory justifications for this delay. The
numerous letters attached to one of the Appellant’s submissions point to the fact that the Appellant
was in continuous communication with all three organs of the Tribunal in an attempt to assert his
rights. Moreover, we find that the effect of the Appellant’s pre-trial detention was prejudicial.

3. The failure to resolve the writ of habeas corpus in a timely manner

87. The next issue concerns the failure of the Trial Chamber to resolve the Appellant’s writ of
habeas corpus filed on 29 September 1997. The Prosecutor asserts that affer the Appellant filed the
writ of habeas corpus, the President of the Tribunal wrote a letter to the Appellant informing the
Appellant that the Prosecutor would be submitting an indictment shortly. In fact, the President’s
letter is dated 8 September 1997, and the Appellant claims that the writ was filed on the basis of this
letter from the President. Moreover, the Appellant asserts that he was informed that the hearing on
the writ of habeas corpus was to be held on 31 October 1997. The Appellant asserts that ‘the
Registry without the consent of the Defence removed the hearing of the motion from the calendar
only because the Prosecution promised to issue the indictment soon’. The Appellant also claims that
the indictment was filed and confirmed on 22 October 1997 and 23 October 1997, respectively, in
order to pre-empt the hearing on the writ of habeas corpus. These assertions by the Appellant are, of
course, impossible for him to prove, absent an admission by the Prosecutor. We note, however, that
the Prosecutor has not directed the Appeals Chamber to any evidence to the contrary, and that the
Appellant was never afforded an opportunity to be heard on the writ of habeas corpus.

88. Although neither the Statute nor the Rules specifically address writs of habeas corpus as such,
the notion that a detained individual shall have recourse to an independent judicial officer for review
of the detaining authority’s acts is well-established by the Statute and Rules. Moreover, this is a
fundamental right and is enshrined in international human rights norms, including Article 8 of the
Universal Declaration of Human Rights, Article 9(4) of the ICCPR, Article 5(4) of the ECHR and
Article 7(6) of the ACHR. The Inter-American Court of Human Rights has defined the writ of
habeas corpus as:

[A] judicial remedy designed to protect personal freedom or physical integrity against arbitrary
decisions by means of a judicial decree ordering the appropriate authorities to bring the
detained person before a judge so that the lawfulness of the detention may be determined and,
if appropriate, the release of the detainee be ordered.

Thus, this right allows the detainee to have the legality of the detention reviewed by the judiciary.
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89. The European Court of Human Rights has held that the detaining State must provide recourse to
an independent judiciary in all cases, whether the detention was justified or not. Under the
jurisprudence of that Court, therefore, a writ of habeas corpus must be heard, even though the
detention is eventually found to be lawful under the ECHR. Thus, the right to be heard on the writ is
an entirely separate issue from the underlying legality of the initial detention. In the present case, the
Appellant’s right was violated by the Trial Chamber because the writ was filed but was not heard.

90. The Appeals Chamber is troubled that the Appellant has not been given a hearing on his writ of
habeas corpus. The fact that the indictment of the Appellant has been confirmed and that he has had
his initial appearance does not excuse the failure to resolve the writ. The Appellant submits that as
far as he is concerned the writ of habeas corpus is still pending. The Appeals Chamber finds that the
writ of habeas corpus is rendered moot by this Decision. Nevertheless, the failure to provide the
Appellant a hearing on this writ violated his right to challenge the legality of his continued detention
in Cameroon during the two periods when he was held at the behest of the Tribunal and the belated
issuance of the indictment did not nullify that violation.

4. The duty of prosecutorial due diligence

91. Article 19(1) of the Statute of the Tribunal provides that the Trial Chambers shall ensure that
accused persons appearing before the Tribunal are guaranteed a fair and expeditious trial. However,
the Prosecutor, has certain responsibilities in this regard as well. For example, the Prosecutor is
responsible for, inter alia: conducting investigations, including questioning suspects; seeking
provisional measures and the arrest and transfer of suspects; protecting the rights of suspect, by
ensuring that the suspect understands those rights; submitting indictments for confirmation;
amending indictments prior to confirmation; withdrawing indictments prior to confirmation; and, of
course, for actually prosecuting the case against the accused.

92. Because the Prosecutor has the authority to commence the entire legal process, through
investigation and submission of an indictment for confirmation, the Prosecutor has been likened to
the ‘engine’ driving the work of the Tribunal. Or, as one court has stated, ‘[T]he ultimate
responsibility for bringing a defendant to trial rests on the Government and not on the defendant’.
Consequently, once the Prosecutor has set this process in motion, she is under a duty to ensure that,
within the scope of her authority, the case proceeds to trial in a way that respects the rights of the
accused. In this regard, we note that some courts have stated that ‘mere delay’ which gives rise to
prejudice and unfairness might by itself amount to an abuse of process. For example, in R. Grays
Justices ex p. Graham, the Queen’s Bench stated in obiter dicta that:

[P]rolonged delay in starting or conducting criminal proceedings may be an abuse of process
when the substantial delay was caused by the improper use of procedure or inefficiency on the
part of the prosecution and the accused has neither caused nor contributed to the delay.

93. The Prosecutor has asserted that her ‘abstention from proceeding against the Appellant-
Defendant before 3 March 1997 was due to on-going investigation,. The Prosecutor further argues
that she should not be barred from proceeding against the Appellant simply because she did not
proceed against the Appellant at the first available opportunity. In putting forth this argument, the
Prosecutor relies on Judge Shahabuddeen’s Separate Opinion from the Kovacevi¢ Decision. In that
Separate Opinion, Judge Shahabuddeen referred to United States v. Lovasco, a leading United States
case on pre-indictment delay, wherein the Court stated:

[Tlhe Due Process Clause does not permit courts to abort criminal prosecutions simply
because they disagree with a prosecutor’s judgement as to when to seek an indictment. Judges
are not free, in defining ‘due process’, to impose on law enforcement officers our ‘personal
and private notions’ of fairness and to ‘disregard the limits that bind judges in their judicial
function’. ... Our task is more circumscribed. We are to determine only whether the action
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complained of —here, compelling respondent to stand trial after the Government delayed
indictment to investigate further—violates ... "fundamental conceptions of justice..." which
"define the community’s sense of fair play and decency"...

The Court continued:

It should be equally obvious that prosecutors are under no duty to file charges as soon as
probable cause exists but before they are satisfied they will be able to establish the suspect’s
guilt beyond a reasonable doubt.

94. The facts in Lovasco are clearly distinguishable from those of the Appellant’s case, and,
therefore, we do not find the Supreme Court’s reasoning persuasive. In Lovasco, the respondent was
subjected to an 18-month delay between the alleged commission of the offences and the filing of the
indictment. However, Mr. Lovasco had not been arrested during the 18-month delay and was not in
custody during that period when the police were conducting their investigation. We also note that in
United States v. Scott, in a dissent filed by four of the Court’s nine Justices, (including Justice
Marshall, the author of the Lovasco decision), the Lovasco holding regarding pre-indictment delay
was characterised as a ‘disfavored doctrine’.

95. Moreover, in the Kovadevi¢ Decision relied upon by the Prosecutor, the Appeals Chamber held
that that the Rules provide a mechanism whereby the Prosecutor may seek to amend the indictment.
Pursuant to Rule 50(A), the following scheme for amending indictments is available to the
Prosecutor. The Prosecutor may amend an indictment, without prior leave, at any time before the
indictment is confirmed. After the indictment is confirmed, but prior to the initial appearance of the
accused, the indictment may be amended only with the leave of the Judge who confirmed it. At or
after the initial appearance of the accused, the indictment may be amended only with leave of the
Trial Chamber seized of the case. The Prosecutor thus has the ability to amend indictments based on
the results of her investigations. Therefore, the Prosecutor’s argument that investigatory delay at the
pre-indictment stage does not violate the rights of a suspect who is in provisional detention is
without merit. Rule 40bis clearly requires issuance of the indictment within 90 days and the
amendment process is available in situations where additional information becomes available to the
Prosecutor.

96. Although a suspect or accused before the Tribunal is transferred, and not extradited, extradition
procedures offer analogies that are useful to this analysis. In the context of extradition, several cases
from the United States confirm that the prosecuting authority has a due diligence obligation with
respect to accused awaiting extradition. For example, in Smith v. Hooey, the Supreme Court found
that the Government had a ‘constitutional duty to make a diligent, good-faith effort to bring [the
defendant] before the court for trial’. In United States v. McConahy, the court held that the
Government’s obligation to provide a speedy resolution of pending charges is not relieved unless the
accused fails to demand that an effort be made to return him and the prosecuting authorities have
made a diligent, good faith effort to have him returned and are unsuccessful, or can show that such
an effort would prove futile. We note that the Appellant made several inquiries of Tribunal officials
regarding his status. It is also clear from the record that the Prosecutor made no efforts to have the
Appellant transferred to the Tribunal’s detention unit until after he filed the writ of habeas corpus.
Similarly, the Prosecutor has made no showing that such efforts would have been futile. There is
nothing in the record that indicates that Cameroon was not willing to transfer the Appellant. Rather,
it appears that the Appellant was simply forgotten about.

97. Moreover, conventional law and the legislation of many national systems incorporate provisions
for the protection of individuals detained pending transfer to the requesting State. We also note in
this regard that the European Convention on Extradition provides that provisional detention may be
terminated after as few as 18 days if the requesting State has not provided the proper documents to
the requested State. In no case may the provisional detention extend beyond 40 days from the date of
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98. Setting aside for the moment the Prosecutor’s contention that Cameroon was solely responsible
for the delay in transferring the Appellant, the only plausible conclusion is that the Prosecutor failed
in her duty to take the steps necessary to have the Appellant transferred in a timely fashion. The
Appellant has claimed that the Prosecutor simply forgot about his case, a claim that is, of course,
impossible for the Appellant to prove. However, we note that after the Appellant raised this claim,
the Prosecutor failed to rebut it in any form, relying solely on the argument that it was Cameroon’s
failure to transfer the Appellant that resulted in this delay. The Prosecutor provided no evidence that
she contacted the authorities in Cameroon in an attempt to get them to comply with the Rule 40bis
Order. Further, in the 3 June 1999 Scheduling Order, the Appeals Chamber directed the Prosecutor
to answer certain questions and provide supporting documentation, including an explanation for the
delay between the request for transfer and the actual transfer. Notwithstanding this Order, the
Prosecutor provided no evidence that she contacted the Registry or Chambers in an effort to
determine what was causing the delay.

99. While it is undoubtedly true, as the Prosecutor submits, that the Registry and Chambers have the
primary responsibility for scheduling the initial appearance of the accused, this does not relieve the
Prosecutor of some responsibility for ensuring that the accused is brought before a Trial Chamber
‘without delay’ upon his transfer to the Tribunal. In the present case, the Appellant was transferred to
the Tribunal on 19 November 1997. However, his initial appearance was not held until 23 February
1998—some 96 days after his transfer, in violation of his right to an initial appearance ‘without
delay’. There is no evidence that the Prosecutor took any steps to encourage the Registry or
Chambers to place the Appellant’s initial appearance on the docket. Prudent steps in this regard can
be demonstrated through written requests to the Registry and Chambers to docket the initial
appearance. The Prosecutor has made no such showing and the only logical conclusion to be drawn
from this failure to provide such evidence is that the Prosecutor failed in her duty to diligently
prosecute this case.

C. Conclusions

100. Based on the foregoing analysis, we conclude that the Appellant was in the constructive custody
of the Tribunal from 4 March 1997 until his transfer to the Tribunal’s detention unit on 19 November
1997. However, international human rights standards comport with the requirements of Rule 40bis.
Thus, even if he was not in the constructive custody of the Tribunal, the period of provisional
detention was impermissibly lengthy. Pursuant to that Rule, the indictment against the Appellant had
to be confirmed within 90 days from 4 March 1997. However, the indictment was not confirmed in
this case until 23 October 1997. We find, therefore, that the Appellant’s right to be promptly charged
pursuant to international standards as reflected in Rule 40bis was violated. Moreover, we find that
the Appellant’s right to an initial appearance, without delay upon his transfer to the Tribunal’s
detention unit under Rule 62, was violated.

101. Moreover, we find that the facts of this case justify the invocation of the abuse of process
doctrine. Thus, we find that the violations referred to in paragraph 101 above, the delay in informing
the Appellant of the general nature of the charges between the initial Rule 40 request on 17 April
1996 and when he was actually shown a copy of the Rule 40bis Order on 10 March 1997 violated his
right to be promptly informed. Also, we find that the failure to resolve the Appellant’s writ of habeas
corpus in a timely manner violated his right to challenge the legality of his continued detention.
Finally, we find that the Prosecutor has failed with respect to her obligation to prosecute the case
with due diligence.

D. The Remedy

102. In light of the above findings, the only remaining issue is to determine the appropriate remedy
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for the violation of the rights of the Appellant. The Prosecutor has argued that the Appellant is |
entitled to either an order requiring an expeditious trial or credit for any time provisionally served

pursuant to Rule 101(D). The Appellant seeks unconditional immediate release.

103. With respect to the first of the Prosecutor’s suggestions, the Appeals Chamber notes that an
order for the Appellant to be expeditiously tried would be superfluous as a remedy. The Appellant is
already entitled to an expedited trial pursuant to Article 19(1) of the Statute. With respect to the
second suggestion, the Appeals Chamber is unconvinced that Rule 101(D) can adequately protect the
Appellant and provide an adequate remedy for the violations of his rights. How does Rule 101(D)
offer any remedy to the Appellant in the event he is acquitted?

104. We turn, therefore, to the remedy proposed by the Appellant. Article 20(3) states one of the
most basic rights of all individuals: the right to be presumed innocent until proven guilty. In the
present case, the Appellant has been in provisional detention since 15 April 1996—more than three
years. During that time, he spent 11 months in illegal provisional detention at the behest of the
Tribunal without the benefits, rights and protections afforded by being formally charged. He
submitted a writ of habeas corpus seeking to be released from this confinement—and was never
afforded an opportunity to be heard on this writ. Even after he was formally charged, he spent an
additional 3 months awaiting his initial appearance, and several more months before he could be
heard on his motion to have his arrest and detention nullified.

105. The Statute of the Tribunal does not include specific provisions akin to speedy trial statutes
existing in some national jurisdictions. However, the underlying premise of the Statute and Rules are
that the accused is entitled to a fair and expeditious trial. The importance of a speedy disposition of
the case benefits both the accused and society, as has been recognised by national courts:

The criminal defendant’s interest in prompt disposition of his case is apparent and requires
little comment. Unnecessary delay may make a fair trial impossible. If the accused is
imprisoned awaiting trial, lengthy detention eats at the heart of a system founded on the
presumption of innocence. ... Moreover, we cannot emphasize sufficiently that the public has
a strong interest in prompt trials. As the vivid experience of a witness fades into the shadow of
a distant memory, the reliability of a criminal proceeding may become seriously impaired.
This is a substantial price to pay for a society that prides itself on fair trials.

106. The crimes for which the Appellant is charged are very serious. However, in this case the
fundamental rights of the Appellant were repeatedly violated. What may be worse, it appears that the
Prosecutor’s failure to prosecute this case was tantamount to negligence. We find this conduct to be
egregious and, in light of the numerous violations, conclude that the only remedy available for such
prosecutorial inaction and the resultant denial of his rights is to release the Appellant and dismiss the
charges against him. This finding is consistent with Rule 40bis(H), which requires release if the
suspect is not charged within 90 days of the commencement of the provisional detention and Rule 40
(D) which requires release if the Prosecutor fails to issue an indictment within 20 days after the
transfer of the suspect. Furthermore, this limitation on the period of provisional detention is
consistent with international human rights jurisprudence. Finally, this decision is also consistent with
national legislation dealing with due process violations that violate the right of the accused to a
prompt resolution of his case.

107. Considering the express provisions of Rule 40bis(H), and in light of the Rwandan extradition
request for the Appellant and the denial of that request by the court in Cameroon, the Appeals
Chamber concludes that it is appropriate for the Appellant to be delivered to the authorities of
Cameroon, the State to which the Rule 40bis request was initially made.

108. The Appeals Chamber further finds that this dismissal and release must be with prejudice to the
Prosecutor. Such a finding is consistent with the jurisprudence of many national systems.
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Furthermore, violations of the right to a speedy disposition of criminal charges have resulted in

dismissals with prejudice in Canada, the Philippines, the United States and Zimbabwe. As troubling

as this disposition may be to some, the Appeals Chamber believes that to proceed with the

Appellant’s trial when such violations have been committed, would cause irreparable damage to the

integrity of the judicial process. Moreover, we find that it is the only effective remedy for the

cumulative breaches of the accused’s rights. Finally, this disposition may very well deter the

commission of such serious violations in the future.

109. We reiterate that what makes this case so egregious is the combination of delays that seemed to
occur at virtually every stage of the Appellant’s case. The failure to hear the writ of habeas corpus,
the delay in hearing the Extremely Urgent Motion, the prolonged detention of the Appellant without
an indictment and the cumulative effect of these violations leave us with no acceptable option but to
order the dismissal of the charges with prejudice and the Appellant’s immediate release from
custody. We fear that if we were to dismiss the charges without prejudice, the Appellant would be
subject to immediate re-arrest and his ordeal would begin anew. Were we to dismiss the indictment
without prejudice, the strict 90-day limit set forth in Rule 90bis(H) could be thwarted by repeated
release and re-arrest, thereby giving the Prosecutor a potentially unlimited period of time to prepare
and submit an indictment for confirmation. Surely, such a ‘revolving door’ policy cannot be what
was envisioned by Rule 40bis. Rather, as pointed out above, the Rules and jurisprudence of the
Tribunal permit the Prosecutor to seek to amend the indictment if additional information becomes
available. In light of this possibility, the 90-day rule set forth in Rule 40bis must be complied with.

110. Rule 40bis(H) states that in the event that the indictment has not been confirmed and an arrest
warrant signed within 90 of the provisional detention of the suspect, the ‘suspect shall be released’.
The word used in this Sub-rule, ‘shall’, is imperative and it is certainly not intended to permit the
Prosecutor to file a new indictment and re-arrest the suspect. Applying the principle of effective
interpretation, we conclude that the charges against the Appellant must be dismissed with prejudice
to the Prosecutor. Moreover, to order the release of the Appellant without prejudice—particularly in
light of what we are certain would be his immediate re-arrest—could be seen as having cured the
prior illegal detention. That would open the door for the Prosecutor to argue (assuming arguendo the
eventual conviction of the Appellant) that the Appellant would not then be entitled to credit for that
period of detention pursuant to Rule 101(D), on the grounds that the release was the remedy for the
violation of his rights. The net result of this could be to place the Appellant in a worse position than
he would have been in had he not raised this appeal. This would effectively result in the Appellant
being punished for exercising his right to bring this appeal.

111. The words of the Zimbabwean Court in the Mlambo case are illustrative. In ordering the
dismissal of the charges and release of the accused, the Zimbabwean Court held:

The charges against the applicant are far from trivial and there can be no doubt that it would be
in the best interests of society to proceed with the trial of those who are charged with the
commission of serious crimes. Yet, that trial can only be undertaken if the guarantee under...
the Constitution has not been infringed. In this case it has been grievously infringed and the
unfortunate result is that a hearing cannot be allowed to take place. To find otherwise would
render meaningless a right enshrined in the Constitution as the supreme law of the land’.

We find the forceful words of U.S. Supreme Court Justice Brandeis compelling in this case:

Decency, security and liberty alike demand that government officials shall be subjected to the
same rules of conduct that are commands to the citizen. In a government of laws, existence of
the government will be imperilled if it fails to observe the law scrupulously. Our Government
is the potent, the omnipresent teacher. For good or for ill, it teaches the whole people by its
example. Crime is contagious. If the Government becomes a lawbreaker, it breeds contempt
for law; it invites every man to become a law unto himself: it invites anarchy. To declare that
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in the administration of the criminal law the end justifies the means—to declare that the
Government may commit crimes in order to secure the conviction of a private criminal—
would bring terrible retribution. Against that pernicious doctrine this Court should resolutely
set its face.

112. The Tribunal—an institution whose primary purpose is to ensure that justice is done—must not
place its imprimatur on such violations. To allow the Appellant to be tried on the charges for which
he was belatedly indicted would be a travesty of justice. Nothing less than the integrity of the
Tribunal is at stake in this case. Loss of public confidence in the Tribunal, as a court valuing human
rights of all individuals—including those charged with unthinkable crimes—would be among the
most serious consequences of allowing the Appellant to stand trial in the face of such violations of
his rights. As difficult as this conclusion may be for some to accept, it is the proper role of an
independent judiciary to halt this prosecution, so that no further injustice results.
V. DISPOSITION
113. For the foregoing reasons, THE APPEALS CHAMBER hereby:

Unanimously,

1. ALLOWS the Appeal, and in light of this disposition considers it unnecessary to decide the 19
October 1999 Notice of Appeal or the 26 October 1999 Notice of Appeal;

Unanimously,

2. DISMISSES THE INDICTMENT with prejudice to the Prosecutor;
Unanimously,

3. DIRECTS THE IMMEDIATE RELEASE of the Appellant; and
By a vote of four to one, with Judge Shahabuddeen dissenting,

4. DIRECTS the Registrar to make the necessary arrangements for the delivery of the Appellant
to the Authorities of Cameroon.

Judge Shahabuddeen appends a Separate Opinion to this Decision.

Judge Nieto-Navia appends a Declaration to this Decision.

Done in both English and French, the English text being authoritative.

Gabrielle Kirk McDonald Mohamed Shahabuddeen Lal Chand Vohrah
Presiding
Wang Tieya Rafael Nieto-Navia
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Dated this third day of November 1999
At The Hague,
The Netherlands.

[Seal of the Tribunal]

Appendix A

Chronology of Events

15 April 1996: Cameroon arrests twelve to fourteen Rwandans on the basis of
international arrest warrants. The accused was among those arrested. The
parties disagree with respect to the question of under whose authority the
accused was detained. The Appellant asserts he was arrested by Cameroon
on the basis of a request from the Prosecutor, while the Prosecutor
contends that the Appellant was arrested on the basis of international arrest
warrants emanating from the Rwandan and Belgian authorities.

17 April 1996: The Prosecutor requests that provisional measures under Rule 40 be taken
in relation to the Appellant.

6 May 1996: The Prosecutor seeks a three-week extension for the detention of the
Appellant in Cameroon.

16 May 1996: The Prosecutor informs Cameroon that she seeks to transfer and hold in
provisional detention under Rule 40bis four of the individuals detained by
Cameroon, excluding the Appellant.

31 May 1996: The Court of Appeal in Cameroon issues a Decision to adjourn sine die
consideration of the Rwandan extradition proceedings concerning the
Appellant as the result of a request by the Cameroonian Deputy Director of
Public Prosecution. In support of his request, the Deputy Director cites
Article 8(2) of the ICTR Statute.

15 October 1996: The Prosecutor sends the Appellant a letter indicating that Cameroon is not
holding the Appellant at her behest.

21 February 1997:  The Cameroon court rejects Rwanda’s extradition request for the
Appellant. The court orders the Appellant’s release, but he is immediately
re-arrested at the behest of the Prosecutor pursuant to Rule 40. This is the
second request under Rule 40 for the provisional detention of the

Appellant.

24 February 1997:  Pursuant to Rule 40bis, the Prosecutor requests the transfer of the accused
to Arusha.

4 March 1997: An Order pursuant to Rule 40bis (signed by Judge Aspegren on 3 March

1997), 1s filed. This Order requires Cameroon to arrest and transfer the
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10 March 1997:

29 September 1997:

21 October 1997:

22 QOctober 1997:
23 October 1997:

19 November 1997:

23 February 1998:
24 February 1998:

11 September 1998:
17 November 1998:

27 November 1998:

RRITAE
Appellant to the Tribunal’s detention unit.

The Appellant is shown a copy of the Rule 40bis Order, including the
general nature of the charges against him.

The Appellant files a writ of habeas corpus.

The President of Cameroon signs a decree ordering the Appellant’s transfer
to the Tribunal’s detention unit.

The Prosecutor submits the indictment for confirmation.

Judge Aspegren confirms the indictment against the Appellant and issues a
Warrant of Arrest and Order for Surrender to Cameroon.

The Appellant is transferred to Arusha.
The Appellant makes his initial appearance.

The Appellant files the Extremely Urgent Motion seeking to nullify the
arrest.

The Trial Chamber hears the arguments of the parties on the Motion.
The Trial Chamber dismisses the Extremely Urgent Motion in toto.
The Appellant notified the Appeals Chamber of his intention to appeal,

claiming that he did not receive the Decision until 27 November 1998. On
that same day, he signs his Notice of Appeal.

http://www.ictr.org/ENGLISH/cases/Barayagwiza/decisions/dcs991103.htm 10/30/2003



Art. 6 Protocol Additional to the Geneva Conventions of 12 August 1949, and relating to ... Page 1 of 2

oY

articles

< <L

Protocol Additional to the Geneva Conventions of 12 August 1949, and relating to the
Protection of Victims of Non-International Armed Conflicts (Protocol IT), 8 June 1977.

Part 11 : Humane treatment

Article 6. -- Penal prosecutions

1. This Article applies to the prosecution and punishment of criminal offences related to
the armed conflict.

2. No sentence shall be passed and no penalty shall be executed on a person found
guilty of an offence except pursuant to a conviction pronounced by a court offering the
essential guarantees of independence and impartiality. In particular:

(a) the procedure shall provide for an accused to be informed without delay of the
particulars of the offence alleged against him and shall afford the accused before and
during his trial all necessary rights and means of defence;

(b) no one shall be convicted of an offence except on the basis of individual penal
responsibility;

(c) no one shall be held guilty of any criminal offence on account of any act or omission
which did not constitute a criminal offence, under the law, at the time when it was
committed; nor shall a heavier penalty be imposed than that which was applicable at the
time when the criminal offence was committed; if, after the commission of the offence,
provision is made by law for the imposition of a lighter penalty, the offender shall benefit
thereby;

(d) anyone charged with an offence is presumed innocent until proved guilty according to
law;

(e) anyone charged with an offence shall have the right to be tried in his presence;
(f) no one shall be compelled to testify against himself or to confess guilt.

3. A convicted person shall be advised on conviction of his judicial and other remedies
and of the time-limits within which they may be exercised.

4. The death penalty shall not be pronounced on persons who were under the age of

eighteen years at the time of the offence and shall not be carried out on pregnant women
or mothers of young children.
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5. At the end of hostilities, the authorities in power shall endeavour to grant the broadest
possible amnesty to persons who have participated in the armed conflict, or those

deprived of their liberty for reasons related to the armed conflict, whether they are
interned or detained.
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I. Introduction

In recent years we have seen the emergence of two types of institutions for dealing
with systematic and large-scale human rights violations: the international
criminal courts and the truth and reconciliation Commissions (hereinafter
‘TRCs’). Both have been widely acclaimed by the international human rights
community as instruments for dealing with crimes committed by repressive
regimes despite the fact that they employ radically different methods. Thus far
there has been no conflict between the two as TRCs have been established only in
societies not subject to the jurisdiction of international criminal courts.
Suggestions that TRCs be established in Bosnia-Herzegovina and Rwanda have
not been implemented with the result that the ICTY and ICTR have not been
faced with the problem of a TRC. The ICC is less likely to avoid this problem as
its jurisdiction will be more extensive. Consequently, it is not inconceivable that
it will be called upon to decide whether to recognize the process and decisions of
a TRC, either as a bar to prosecution or as a factor to be considered in mitigation
of punishment. A conflict is most likely to arise in the case of a TRC modelled on
that of South Africa, which grants amnesty after a proper investigation, where the
accused raises amnesty as a defence to prosecution before the ICC. This potential
conflict between the ICC and TRCs forms the subject of the present study.
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II. The Truth and Reconciliation Commissions

Since 1974, twenty-one TRCs have been established to enquire into the immedi-
ate past of particular societies that have emerged from repression, with the goal of
achieving reconciliation by means of exposing the historical record.” Probably the
best known are the TRCs established for Chile, Argentina, El Salvador, South
Africa, and Guatemala.2 In 1999, a Group of Experts, under the Chairmanship of
Sir Ninian Stephen, recommended that consideration be given to the establish-
ment of such a commission for Cambodia.? (The future of such a commission

remains uncertain.)

Truth and reconciliation commissions vary considerably in respect of composi-
tion, independence, and mandate, although they are all committed to healing by
means of truth telling. They are not, i theory, antithetical to prosecution. Thus,
Louis Joinet in his 1997 Report on the ‘Question of the Impunity of Perpetrators
of Human Rights Violations' to the Sub-Commission on Prevention of
Discrimination and Protection of Minorities* recommended that an extrajudicial
commission of inquiry into the events of the past should go hand in hand with
prosecution and punishment of human rights violators. The Stephen’s
Commission® adopted a similar approach in its recommendations for Cambodia
as it proposed that consideration be given to the creation of a TRC to accompany
the prosecution before an international tribunal of those responsible for genocide

in Cambodia between 1975 and 1979.

In practicethe position is very different. In most cases a TRC is established because
the new regime lacks the power to embark on prosecution—as in the case of Chilc
where President Aylwin’s democratic government operated in the shadow of the
Pinochet-led military;® or because the political compact that has produced
democracy is premissed on a compromise berween old and new regimes which
precludes prosecution—as in the case of South Africa, whose democracy was
founded on an agreement between the National Party apartheid regime and the
African National Congress (ANC) based on conditional amnesty;” or becausc
years of fratricidal civil war between security forces and guerillas places peace

' P. B. Hayner, Unspeakable Truths, Confronting State Terror and Atrocity (2001), Appendix 1.

2 The reports of many of the TRCs appear in N. J. Kriwz (ed.), Transitional Justice: How Emergin::
Democracies Reckon with Former Regimes, 3 vols. (1995).

3 A/53/850; 5/1999/231 (16 March 1999) paras. 199-208, 219 (10).

4 E/CN, 4/sub.2/1997/20/Rev. 1 (2 October 1997).

® Supranote 3.

® Kritz, supra note 2, vol. 2 at 453; J. Mera, ‘Chile: Truth and Justice under the Democi.in.
Government’, in N. Roth-Arriaza (ed.), Impunity and Human Rights in International Law(1995) | "

7 J. Dugard, ‘Reconciliation and Justice: The South African Experience’, 8 Transnational Lai i+:..

Contemporary Problems (1998) 277.
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Conflicts with Truth Commissions

above justice-through-prosecution as a national priority—as in the case of
Guatemala after forty years of civil war.? In her study of fifteen TRCs, Priscilla
Hayner concludes that prosecutions are very rare after a TRC report even where
the identity of the perpetrators is known.®

While the circumstances of a particular society will determine the choice of TRC

or prosecution, it should not be thought that the TRC is established only when

prosecution is politically, and practically, impossible. The TRC may be chosen as

a more effective means of reaching the truth than prosecution as, if accompanied

by the prospect of amnesty, it holds out an incentive to the guilty to unburden

themselves of the truth. This was emphasized by South Africas former Chief
Justice, Ismail Mohamed, in his judgment on the challenge to the constitutional-

ity of South Africa’s amnesty legislation in Azapo v. President of the Republic of
South Africa where he stated:

Most of the acts of brutality and rorture which have taken place have occurred dur-
ing an era in which neither the law which permitted the incarceration of persons or
the investigation of crimes, nor the methods and the culture which informed such
investigations, were easily open to public investigation, verification and correction.
Much of what transpired in this shameful period is shrouded in secrecy and not eas-
ily capable of objective demonstration and proof.

That truth, which the victims of repression seek so desperately to know is, in the cir-
cumstances, much more likely to be forthcoming if those responsible for such mon-
strous misdeeds are encouraged to disclose the whole truth with the incentive that
they will not receive the punishment which they undoubtedly deserve if they do.
Without that incentive there is nothing to encourage such persons to make the dis-
closure and to reveal the truth which persons in the positions of the applicants so des-
perately desire . . .1°

III. Amnesty and International Law

Amnesty is a practice that has its roots in the early history of mankind. From time
immemorial, successor regimes have sought to secure peace through the pardon-
ing of their enemies. In the past decade there has, however, been a change in atti-
tude towards amnesty and it is now demanded that the former leaders of repressive
regimes should be tried and punished. There are many reasons for this. The abuse
of amnesty by military dictatorships that have enacted ‘self-amnesty’ laws before

8 See Guatemala. Memory of Silence. Tz'inil Na'tab'al. Report of the Commission for Historical
Clarification. Conclusion and Recommendations (1999); N. Roth-Arriaza and L. Gibson, ‘The
Developing Jurisprudence of Amnesty’, 20 HRQ (1998) 843, at 851.

® Supranote 1.

% 1996 (4) South African Law Reports 671, at 683-685.
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surrendering power is an obvious reason. Perhaps the most important reason,
however, is the internationalization of crime. Most of the atrocities committed by
dictators today are not merely national crimes. They are frequently international
crimes—genocide, crimes against humanity, torture, hostage-taking, and
apartheid—which concern the international community as well as the national
State.

In pursuance of this demand for prosecution, it is argued that there is a duty on
successor regimes to prosecute Jeaders of the former regime.

Multilateral treaties do not uniformly oblige signatory States to prosecute those
suspected of grave human rights violations. The Genocide Convention is explicit
in its support for a duty to prosecute in providing that persons committing geno-
cide ‘shall be punished’." The 1949 Geneva Conventions are equally clear:
Contracting States are obliged to prosecute or extradite those guilty of grave
breaches.” Additional Protocol I of 1977 reiterates this obligation.” The
Convention on the Non-applicability of Statutory Limitations to War Crimes
and Crimes against Humanity of 1968 by necessary implication places an obli-
gation on States to prosecute war crimes and crimes against humanity by requir-
ing States not to apply statutory limitations to such crimes. The Statutes of the
ICTY ™ and the ICTR® contemplate the trial of all persons responsible for com-
mitting crimes within the jurisdiction of these Tribunals before the Tribunals
themselves or domestic courts and oblige States to cooperate ‘with the relevant tri-
bunal’ in the investigation and prosecution of persons committing ‘serious viola-
tions of international humanitarian law’." Amnesty is not, therefore, permitted.

The 1984 Convention against Torture and Other Cruel, Inhuman or Degrading
Treatment or Punishment™ requires States to try or extradite offenders'™ and
the UN Human Rights Committee has held that amnesties covering acts of
torture are ‘generally incompatible’ with the duties of States Parties under the
Convention.?®

" Art. 4.

2 See Convention for the Amelioration of the Condition of the Wounded and Sick in Armed
Forces in the Field (Art. 49) 75 UNTS 31; Convention for the Amelioration of the Wounded, Sick
and Shipwrecked Members of Armed Forces at Sea (Art. 50) 75 UNTS 85; Convention relative to the
Treatment of Prisoners of War (Art. 129) 75 UNTS 135; Convention relative to the Protection of
Civilian Persons in Time of War (Art. 146) 75 UNTS 287.

'3 Art. 85. Reprinted in 16 ILM (1977) 1391.

" GA Res. 2391 (XXIIT); (1969) 8 ILM 68.

5 SC Res. 827 (1993); (1993) 32 ILM 1192.

16 SC Res. 955; (1994) 33 ILM 1598.

7 Art. 29 of the ICTY Statute; and Art. 28 of the ICTR Statute.

% (1985) 24 ILM 535.

¥ Ar 7.

% General Comment No. 20 (44) (Art. 7), UN Doc. CCPR/C21/Rev. 1/Add 3, para. 15 (April
1992).
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Conflicts with Truth Commissions

Multilateral human rights conventions, whose enforcement mechanisms are
designed to ensure compliance by States Parties with their obligations by means
other than prosecution of State officials, are silent on the question of the duty to
prosecute but it has been persuasively argued that such a duty may be inferred in
certain cases.?' The Inter-American Court of Human Rights has given support to
this view by holding in the Velasquez Rodriguez case, in respect of Honduras, that
Article 1(1) of the Convention, requiring States to ‘ensure the rights set forth in
the Convention, obliged states to investigate and punish any violation of the
rights recognized by the American Convention of Human Rights’. Moreover, the
Inter-American Commission of Human Rights has held that amnesties granted
by Uruguay, Argentina, and El Salvador were incompatible with the American

Convention on Human Rights.?

Other instruments support the duty to prosecute. The 1996 International Law
Commission’s Draft Code of Crimes against the Peace and Security of Mankind?*
obliges States to try or extradite those alleged to have committed crimes against
humanity; and the Final Declaration and Programme of Action of the 1993
World Conference on Human Rights®® called on States to prosecute those
responsible for grave human rights violations, such as torture, and to abrogate leg-
islation leading to impunity for such crimes. Finally there is a substantial body of
academic writing to support this argument.?

A necessary consequence of the argument that there is a duty to prosecute is that
international law prohibits the granting of amnesty in the case of the violation of
international crimes. This was confirmed by the Trial Chamber of the ICTY in
Prosecutor v. FurundZija when it held that amnesty for torture would be null and
void. Here the Tribunal reasoned that:

The fact that torture is prohibited by a peremptory norm of international law has
other effects at the inter-state and individual levels. At the inter-state level, it serves
to internationally de-legitimize any legislative, administrative or judicial act autho-
rizing torture. [t would be senseless to argue, or on the one hand, that on account of

21 D. F. Orentlicher, ‘Settling Accounts: The Duty to Prosecute Human Rights Violators of a
Prior Regime’, 100 Yale Law Journal (1991) 2537.

2 Inter-American Court of Human Rights (series C) no. 4, para. 165 (1988).

2 Inter-American Commission on Human Rights, Report No. 29/92 (Uruguay)
OEA/L/V/11.82.Doc 25 {1992); Report No. 24/92 (Argentina), Doc. 24 (1992); OEA/L/V/11.85,
Doc. 28 (1994) (El Salvador).

2 Art. 6 Draft Code of Crimes against the Peace and Security of Mankind, Repor of the
International Law Commission of the work of its forty-eighth session, 51st Sess., Supp. No. 10, UN Doc.
A/51/10 (1996).

2 Part 1], para. 60, UN Doc. A/JCONF/57/24 (October 1993); (1993) 32 ILM 166.

% M. C. Bassiouni, ‘Searching for Peace and Achieving Justice: The Need for Accountability’, 59
Law and Contemporary Problems (1996) 9; C. Edelenbos, ‘Human Rights Violations: A Duty to
Prosecute?” 7 Leiden Journal of International Law (1994) 5; G. S. Goodwin-Gill, ‘Crimes in
International Law: Obligations Erga Omnes and the Duty to Prosecute’, in G. S. Goodwin-Gill and
S. Talmon (eds.), The Reality of International Law: Essays in Honour of lan Brownlie (1999) 222.

697




Jurisdiction

the jus cogensvalue of the prohibition against torture, treaties or customary rules pro-
viding for torture would be null and void 4 initio, and then be unmindful of a state
say, taking national measures authorizing or condemning torture or absolving its
perpetrators through an amnesty law. If such a situation were to arise, the national
measures, violating the general principle and any treaty provision . . . would not be
accorded international legal recognition . . . [P]erpetrators of torture acting upon or
benefiting from those national measures may nevertheless be held criminally
responsible for torture, whether in a foreign state, or in their own state under a sub-
sequent regime.?’

A general dury to prosecute international crimes under international law is not
supported by State practice. On the contrary, modern history is replete with
examples of cases in which successor regimes have granted amnesty to officials of
the previous regime guilty of torture and crimes against humanity, rather than
prosecute them.? In many of these cases, notably that of South Africa, the United
Nations has welcomed such a solution. The decisions of national courts likewise
give no support to the duty to prosecute.?? In the first Pinochet case before the

English House of Lords, Lord Lloyd stated that:

Further light is shed on state practice by the widespread adoption of amnesties for
those who have committed crimes against humanity including torture. Chile was
not the first in the field. There was an amnesty at the end of the Franco-Algerian War
in 1962. In 1971 India and Bangladesh agreed not to pursue charges of genocide
against Pakistan troops accused of killing about one million East Pakistanis. General
amnesties have also become common in recent years, especially in South America,
covering members of former regimes accused of torture and other atrocities. Some of
these have had the blessing of the United Nations, as a means of restoring peace and
democratic government . . . It has not been argued that these amnesties are as such

contrary to international law by reason of the failure to prosecute the individual per-
petrators.*

Although international law does not—yet—prohibit the granting of amnesty for
international crimes, it is clearly moving in this direction. The Preamble of the
Statute of the ICC confirms this when it declares that ‘it is the duty of every Statc
to exercise criminal jurisdiction over those responsible for international crimes.’

?7 Case IT-95-17/1-T (10 December 1998); 39 ILM (1999) 317 at para. 155.

% See M. Scharf, ‘The Letter of the Law: The Scope of the International Legal Obligation 1
Prosecute Human Rights Crimes’, 59 Law and Contemporary Problems (1996) 41, at 47.

2% See the decisions of the constitutional courts of South Africa and El Salvador upholding 1
validity of amnesty laws: Azanian Peoples Organization (AZAPO) v. President of the Republic of Sout/
Africa, 1996(4) South African Law Reports 671 (CC) 691; El Salvador constitutional courr.
Proceedings No. 10-93 (20 May 1993); reprinted in Kritz (ed.), supra note 2, vol. 3 at 545, 555.

3 Ruv. Bow Street Merropolitan Stipendiary Magistrate, ex Parte Pinochet [1998] 4 All ER 897 (Hi.»
ar 929 h—i.
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IV. Truth and Reconciliation Commissions and

the Granting of Amnesty

A distinction must be drawn between the lawfulness of amnesty under inter-
national law and the obligations of other States to accord recognition to national
amnesties, that is between legality and opposability.

Although international law is clearly evolving in the direction of a general duty to
prosecute international crimes, it cannot be said that this stage has yet been
reached. Consequently, it is still open to States to grant amnesty for international
crimes without violating a rule of international law—except in the case of geno-
cide, ‘grave breaches’ under the Geneva Conventions,* and torture**—where
States are obliged to prosecute or extradite. This does not mean, however, that the
courts of other States or international tribunals are required to recognize such
grants of amnesty as amnesty does not have extraterritorial effect. This is illus-
trated by the Pinochet case* in which it was not even suggested by Pinochet’s
lawyers that his self-granted amnesty in Chile might constitute a bar to extradi-
tion from the United Kingdom to Spain.

Not all amnesties will be recognized abroad. The kind of blanket, unconditional
amnesty granted by the Pinochet regime to itself cannot hope to receive inter-
national recognition. But the same principle does not necessarily apply to condi-
tional amnesty accompanied by a thorough investigation by a TRC of the South
African kind. The South African Truth and Reconciliation Commission obvi-
ously believed that it was entitled to favourable consideration as in its Report it
appealed to the international community for recognition of its process. The
Report states:

The definition of apartheid as a crime against humanity has given rise to a concern
that persons who are seen to have been responsible for apartheid policies and prac-
tices might become liable to international prosecutions. The Commission believes
that international recognition should be given to the fact that the Promotion of
National Unity and Reconciliation Act, and the processes of this Commission
itself, have sought to deal appropriately with the matter of responsibility for such
policies.®

The suggestion that some amnesties may be more deserving of international
recognition than others raises the question of how to draw a distinction between

Supranote 11.
Supranote 12.
Supranotes 18-20.
Rv. Bow Street Metropolitan Stipendiary Magistrate, ex Parte Pinocher Ugarte (No. 3)[1999] 2 All
ER 97 (HL).
% Truth and Reconciliation Commission Report (1998) vol. 5 at 349.
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permissible and impermissible amnesties. No clear rules can be enunciated, but
is submitted that international recognition might be accorded where amnesty has
been granted as part of a truth and reconciliation inquiry and each person granted
amnesty has been obliged to make a full disclosure of his or her criminal acts as
precondition for amnesty and the acts were politically motivated. South African
amnesties granted by a quasi-judicial amnesty committee functioning as part of
the TRC process might meet the required standard, whereas Chilean amnesties
granted by the regime itself before the establishment of a TRC do not.* The
nature of the TRC is also important. Recognition should only be considered
where the TRC has been established by a democratically elected government o1
international organization and functions in accordance with due process of law
requirements.

The Rome Statute is silent on the subject of amnesty and makes no mention of
truth and reconciliation commissions. Yet it is possible that if TRCs continuc to
be employed as an alternative to prosecution in transitional societies that the ICC
may be compelled to decide whether to accord recognition to amnesties granted
as part of a truth and reconciliation process. This raises two questions: first,
whether the ICC is competent to accord such recognition; and, secondly, if is
enjoys this competence, under what circumstances it should exercise it.

V. The Rome Statute and Amnesty

The question of whether national amnesties might constitute a bar to prosecution
before the International Criminal Court was raised, but not seriously considered,
by the Preparatory Committee in its meetings preceding the Rome Diplomatic
Conference,” and it was evaded at the Rome Conference itself, apparently under
pressure from non-governmental human rights groups determined to ensure that
human rights violators would be prosecuted.®® As a result, the Rome Statute is
silent on amnesty.

% Dugard, supra note 7 at 287-295; Dugard, ‘Dealing with Crimes of a Past Regime: Is Amnesty
Still an Option?’ 12 Leiden Journal of International Law (1999) 1001.

37 Both amnesty and pardon were considered and rejected in the context of the defence of e bis 1n
idem: see Report of the Preparatory Committee on the Establishment of an International Criminal
Court, Vol. 1, p. 40 (para. 174) (Proceedings of the Preparatory Committee during March—-April and
August 1996) GAOR, 51st Sess., Suppl. No. 22 (A/51/22); AJICONF. 283/2/Add. 1 of the 14 April
1998, Art. 19. Ruth Wedgwood reports thatin August 1997 the United States circulated a ‘non paper’
to the Preparatory Committee suggesting that a responsible decision by a democratic regime 1o allow
an amnesty should be taken into account in judging the admissibility of a case: “The International
Criminal Court: An American View’, 10 EJIL (1999) 93 at 96. See too M. P. Scharf, ‘The Amnesty
Exception to the Jurisdiction of the ICC’, 32 Cornell International Law Journal (1998) 507.

¥ M. H. Arsanjani, ‘Reflections on the Jurisdiction and Trigger Mechanism of the ICC’, in
H.A.M. Von Hebel, J. G. Lammers, and J. Schukking (eds.), Reflections on the International Criminal
Court: Essays in Honour of Adriaan Bos (1999) 57, at 75.
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Conflicts with Truth Commissions

There are signs in the Rome Statute that the failure to deal with amnesty was
deliberate.?® The Preamble affirms that ‘the most serious crimes of concern to the
international community as a whole must not go unpunished’, expresses the
determination ‘to putan end to impunity for the perpetrators of these crimes’, and
recalls that ‘it is the duty of every state to exercise criminal jurisdiction over those
responsible for international crimes’.* Furthermore, genocide and grave breaches
of the Geneva Conventions, which feature prominently among the crimes falling
within the jurisdiction of the Court, are crimes in respect of which States are
obliged to prosecute. Had the Rome Statute intended amnesty to be a defence,
special provision would have been made for it in the clauses dealing with the
defence of ne bis in idem and surrender to the Court (extradition). However,
Article 20, on ne bis in idem, allows this defence only where a person has been
‘tried’” by another court and the ravaux préparatoires show that the exclusion of
amnesty and pardon was deliberate.”!

It is true that extradition agreements not uncommonly provide that a requested
State may refuse to extradite a person granted amnesty.®? This practice cannot,
however, be transposed upon rendition to the ICC as the Statute, in Article 102,
makes it clear that the ‘surrender’ of a person to the ICC pursuant to the Statute is
to be distinguished from ‘extradition’.

Despite these indicia that the Rome Statute does not recognize amnesty, it is pos-
sible to argue that there is sufficient flexibility in the system for amnesty to be
recognized in appropriate circumstances.

First, it is suggested® that the Security Council, acting under Article 16, may
order the deferral of a prosecution for twelve months (or more) where amnesty has
been granted. This is difficult to accept, however, as such a deferral must be made
in a resolution under Chapter VIl and it is hard, if not impossible, to contemplate
a situation in which refusal to recognize a national amnesty could constitute a
threat to international peace.

Secondly, it may be argued that Article 17(1)(b) of the Rome Statute contem-
plates recognition of amnesty. It provides that the International Criminal Court
will declare that a case is inadmissible where:

3 See G. Hafner er al, ‘A Response to the American View as Presented by Ruth Wedgwood’,
10 EJ7L (1999) 108 at 109-113.

4 Paras. 4-6.

4 Supranote 37.

% The 1990 UN Model Treaty on Extradition lists amnesty granted by either requesting or
requested State asa mandatory ground for the refusal of extradition: GA Res. 45/116 of 14 December;
30 /LM 140 (1991): Art. 3(c). The 1996 European Union Extradition Agreement allows the
requested State to refuse extradition where it has granted amnesty and was competent to prosecute the
offence under its own criminal law: Official Journal of the European Communities, No. 313/12 of 23
October 1996.

4 Scharf, supranote 37.
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The case has been investigated by a State which has jurisdiction over it and the State
has decided not to prosecute the person concerned, unless the decision resulted from
the unwillingness or inability of the State genuinely to prosecute.

While the first part of the provision might be interpreted imaginatively to cover
South African-style amnesty—that is the decision not to prosecute and instead to
grant amnesty after an investigation—it is difficult to maintain such an inter-
pretation in the face of the second part of the provision as the decision ‘not to
prosecute’ will result from an ‘unwillingness’ to prosecute, or ‘to bring the person
concerned to justice’,* because the State has decided to grant amnesty instead of
prosecuting!

Thirdly, there is the possibility that a person granted amnesty might seek the pro-
tection of Article 20, which codifies the principle of ne bis in idem. In such a case
the accused person might argue that an amnesty granted after an investigation by
a quasi-judicial body, as required by the South African Promotion of National
Unity and Reconciliation Act,* qualifies as a prior conviction for the purposes of
Article 20. This argument will, however, be difficult to sustain in the light of
Article 20(3)’s requirement that the accused should have been ‘tried by another
court’ and in a manner ‘consistent with an intent to bring the person concerned
to justice’.

Fourthly, and more plausibly, it is possible that a genuine amnesty may be pro-

tected by prosecutorial discretion. Article 53(2)(c) allows the Prosecutor to refuse
prosecution at the instance of a State or the Security Council where, after investi-

gation, she or he concludes that ‘a prosecution is not in the interests of justice, tak-

ing into account all circumstances’. This decision is subject to review by the

Pre-Trial Chamber. Similarly the Prosecutor may decline to exercise her or his

discretion to prosecute proprio motu under Article 15 on' the ground that the sus-
g
pect has been granted amnesty.

V1. Circumstances Warranting the Recognition of Amnesty

The TRC is an important institution in the process of peace and national recon-
ciliation. A new society cannot be built without knowledge of the past and an
acknowledgement of their crimes on the part of those responsible for the repres-
sions of the past. But where the crimes offend not only national law but inter-
national law, the international community also has an interest in the process and
it has decided that justice, in the form of prosecution, must take priority over
peace and national reconciliation. The establishment of the ICC testifies to this

4 See Art. 17(2)(c).
% Act 34 0f 1995, particularly sections 19 and 20. Discussed by Dugard, supranote 7, at 293-294.
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Conflicts with Truth Commissions

judgement on the part of the international community. For this reasona TRC and
amnesty cannot be allowed to halt the course of international justice. Those guilty
of committing international crimes will be held accountable before national
courts, in accordance with the principle of complementarity contained in the

ICC Statute.

Only in extreme circumstances may the Security Council invoke its powers under
Article 16 to defer prosecution of a person granted amnesty. It is not inconceivable
that a situation may arise where the trial before the ICC of a former dictator
granted amnesty at home may threaten international peace under Article 39 of the
UN Charter, thereby justifying Chapter VII action. That this is highly unlikely is
illustrated by the Pinochet case® in which the House of Lords and the British gov-
ernment paid little attention to the political repercussions in Chile of their refusal
to protect Pinochet from extradition to Spain.

It is more likely that amnesty will be a consideration to be taken into account by
the Prosecutor in the exercise of his or her discretion. Amnesty will clearly not be
considered in the cases of genocide and grave breaches of the Geneva
Conventions, where there is an obligation to prosecute, and it is a factor that
should only be taken into account exceptionally, if at all, in other cases falling
within the jurisdiction of the ICC in the light of the emerging rule of inter-
national law requiring prosecution of international crimes.

Amnesty granted to offenders by themselves (2 la Pinochet) will be ignored. So too
will amnesty granted unconditionally. Where, however, amnesty is subject to
judicial approval,¥” or it is granted after a quasi-judicial inquiry, at which the
applicant is required to make a full disclosure and to show that the act was com-
mitted with a political objective®and the society in question has subjected its past
to scrutiny by a TRC,* the Prosecutor may, after considering the interests of the
victims and the gravity of the crime, decide to withhold prosecution in the exer-
cise of his or her discretion under Article 53.

Finally, the ICC itself may take the fact that the accused has been granted amnesty
into account in mitigation of sentence. In most cases this will be the wisest course
as it will preserve the integrity of the ICC which is premissed on an aversion to
impunity and accountability for the commission of international crimes.

% Rv. Bow Street Merropolitan Stipendiary Magistrate, ex Parte Pinochet Ugarte (No. 3)[1999] 2 All
ER 97 (HL).
47 As in Guatemala: Roth-Arriaza and Gibson, supra note 8, at 852, 882.
% As in South Africa: supra note 38.
4% Asin the cases of both South Africa and Guatemala.
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Dealing With Crimes of - "ast Regime. Is Amnesty Still
an Option?

John Dugard”

Keywords: amnesty; international criminal law; International Criminal Tribunal; truth com-
missions.

Abstract: From time immemorial amnesty has been employed as a means of promoting a po-
litical settlement and advancing reconciliation in societies that have emerged from repression.
At present there is a trend in support of prosecution of those who have committed interna-
tional crimes, such as torture and crimes against humanity, which excludes the possibility of
amnesty. That amnesty is no longer favored is illustrated by the failure of the Rome Statute of
the International Criminal Court to recognize amnesty as a defence to prosecution. While
there is no place for unconditional amnesty in the contemporary international legal order an
intermediate solution such as a Truth and Reconciliation Commission with power to grant
amnesty after investigation, of the South African kind, may contribute to the achievement of
peace and justice in a society in transition more effectively than mandatory prosecution.

1. INTRODUCTION

How to deal with the crimes of removed repressive regimes is now a principal
preoccupation of international law. Amnesty is no longer accepted as the natural
price to be paid for transition from repression to democracy. Inspired by the es-
g tablishment of ad hoc international criminal tribunals for the Former Yugoslavia
8 and Rwanda, and the prospect of a permanent International Criminal Court,
3 prosecution has become the preferred choice. Whether it is the wisest course to
& pursue remains a matter of debate. In some situations amnesty may still offer the
best prospect for peace — if not for justice. In others an intermediate course may
be more suitable. The Truth and Reconciliation Commission, of the kind estab-
lished in several Latin-American countries and South Africa, may serve the in-

§ terests of peace and justice better than prosecution or amnesty. In this article I

B shall examine this debate in the context of contemporary international law with
special reference to the case of Augusto Pinochet.

+ This article is based on the Third Manfred Lachs Memorial Lecture, delivered at the Peace Palace,
] The Hague, on 15 April 1999.
L ** Professor of Public International Law, University of Leiden; Emeritus Professor of Law, University
of the Witwatersrand, Johannesburg, South Africa; Member of International Law Commission.
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2. AMNESTY, PROSECUTION OR TRUTH COMMISSION? dite those alleged to have committed crimes against humanity;® in the Final
Declaration and Programme of Action of the 1993 World Conference on Human
Amnesty is a practice that has its roots in the early history of mankind. Fro Rights® calling on states to prosecute those responsible for grave human rights
time immemorial successor regimes have sought to secure peace through the il violations, such as torture, and to abrogate legislation leading to impunity for
pardoning of their enemies. The sole alternative, until present times, was brutal 3 such crimes; in the Convention on the Non-Applicability of Statutory Limita-
punishment without trial. Consequently, human rights advocates pleaded fo - tions to War Crimes and Crimes against Humanity of 1968;” and in the Statutes
amnesty for political prisoners, even for those from failen regimes. S for the International Criminal Tribunal for the Former Yugoslavia (ICTY)® and
The past decade has seen a change in attitude. There is now a demand fo the Intérnational Criminal Tribunal for Rwanda (ICTR)’ which require prosecu-
prosecution of the villains of past regimes. There are many reasons for this. Th  tion of those responsible for the crimes punishable under these statutes. Support
abuse of amnesty by military dictatorships that have enacted ‘self-amnesty” law. for prosecution is also derived from the obligation to prosecute or extradite those
before surrendering power is an obvious reason. Perhaps the most important rea- gl guilty of grave breaches of the 1949 Geneva Conventions." Here it is argued
son, however, is the internationalization of crime in the global village. Most o  that the distinction between international and non-international armed conflicts
the atrocities committed by dictators today are not merely national crimes. They 4l has largely disappeared and that the obligation to prosecute grave breaches or
are frequently international crimes — genocide, crimes against humanity, torture Jll similar war crimes extends to internal conflicts. Finally, of course, there is a
hostage-taking and apartheid — which concern the international community substantial body of academic writing to support this argument."
well as the national state. Moreover, international criminal courts have been, an The implication of this argument is that international law prohibits amnesty.
are being, established to punish the perpetrators of such crimes. In these circum:Jllk This is clearly spelt out by the Trial Chamber of the ICTY in Prosecutor v. Fu-
stances the international community has an interest in the treatment of hum rundzija' which held that amnesties for torture are null and void and will not re-
rights violations, and sees punishment before national courts or internatiol  ceive foreign recognition.
courts as the best solution. It is, however, doubtful, whether international law has reached this stage.
Consequently successor regimes are now told by the high priests of public Jil State practice hardly supports such a rule as modern history is replete with ex-
opinion — NGOs and scholars — not only that they ought to prosecute but th amples of cases in which successor regimes have granted amnesty to officials of
they are obliged under international law to prosecute.  the previous regime guilty of torture and crimes against humanity, rather than
Support for this argument is to be found in the Genocide Convention ofJl prosecute them. In many of these cases, notably that of South Africa, the United
1948, which contains an absolute obligation to prosecute offenders;' in decisions Jil Nations has welcomed such a solution."”
of the Inter-American Court and Commission of Human Rights? holding tha f  The decisions of national courts may also provide evidence of state practice.
amnesties granted by Argentina and Uruguay were incompatible with theZJllf And here it must be stressed that national constitutional courts have generally
American Convention on Human Rights; in the decision of the American Cout  upheld the validity of amnesty laws; sometimes, as in the case of the courts of
of Human Rights in the Velasquez Rodriguez Case® holding, in respect of Hon: :
duras, that Article 1 (1) of the Convention, requiring states to “ensure the right
set forth in the Convention”, obliged states to investigate and punish any viola
tion of the rights recognized by the American Convention of Human Rights; i
comment by the UN Human Rights Committee that amnesties covering acts
torture are “generally incompatible with the duty of states to investigate suc
acts”;* in the 1996 International Law Commission’s Draft Code of Crime
against the Peace and Security of Mankind, which obliges states to try or extra

5. Art. 6 Draft Code of Crimes against the Peace and Security of Mankind, Report of the International
1 Law Commission of the Work of its Forty-eighth Session, 51* Sess., Supp. No. 10, UN Doc. A/51/10
(1966).
Part 11, para. 60, UN Doc. A/Conf/57/24 (1993); 32 ILM 166 (1992).
8 ILM 68 (1969).
Security Council Resolution 827 (1993); 32 ILM 1192 (1993).
Security Council Resolution 955; 33 ILM 1598 (1994).
10, See, for example, Arts.146 and 147 of the Geneva Convention Relative to the Protection of Civilian
Persons in Time of War, 75 UNTS 287 (1950).
: 11. See, for example, M Cherif Bassiouni, Searching for Peace and Achieving Justice: The Need for Ac-
] countability, 59 Law and Contemporary Problems 9 (1996); D. Orentlicher, Settling Accounts: The
Duty to Prosecute Human Rights Violations of a Prior Regime, 100 Yale Law Joumnal 2537, 2568
(1991); C. Edelenbos, Human Rights Violations; A Duty to Prosecute? 7 Leiden Journal of Interna-
tional Law 5, 15 (1994).
[ 12. Case No. IT-95-17/1-T (10 December 1998); (1999) 39 1LM, at paras. 151-157 (1999).
[ 13, See M. Scharf, The Letter of the Law: the Scope of the International Legal Obligation to Prosecute
4 Human Rights Crimes, 59 Law and Contemporary Problems 41, 47 (1996).

I~ el ol

1. Art. 4 Convention on the Prevention and Punishment of the Crime of Genocide, 78 UNTS Zi
(1951). :
2. Inter-American Commission on Human Rights, Report No. 29/92 (Uruguay) 82™ sessiond
OEA/LV/11.82.Doc. 25 (2 Oct. 1992); id,, Report No. 24/92 (Argentina), Doc. 24.
1988 IACHR (Ser. C), No. 4, para. 165.

General Comment No. 20 (44), (Art. 7), UN Doc. CCPR/C21/Rev. 1/Add 3., para 15 (1992),
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South Africa and El Salvador," expressing the view that international law not§
only fails to prohibit amnesty but rather encourages it. These courts have i
voked Article 6 (5) of Additional Protocol II of 1977 which on the face of it, a4
though this is disputed by the International Committee of the Red Cross,' en4§
courages amnesty by providing that at the end of hostilities in internal conflict§ 1 e
the authorities “shall endeavour to grant the broadest possible amnesty to pers@lilf quire into the past of particular societies, to “tell the truth” of what happened.”
sons who have participated in the conflict.” .74 Probably the best known are those of Chile, Argentina, El Salvador, South Af-
Of the twelve Law Lords who heard the Pinochet casé, only one commentéd rica and Guatemala._There are now proposals to establish truth commission for
on the question of amnesty. Although he was one of the minority judges (in the{iill Cambodia and Bosnia. ) ) o
first Pinochet case), few would disagree with Lord Lloyd’s statement that: . Truth commissions vary considerably in respect of composition, independ-
'  ence and mandate, although they are all committed to healing by means of truth
telling. They are not, in theory, antithetical to prosecution. Thus Louis Joinet in
his 1997 Report on the “Question of the Impunity of Perpetrators of Human
Rights Violations™ to the Sub-Commission on Prevention of Discrimination and
 Protection of Minorities® recommends that an extrajudicial commission of en-
 quiry into the events of the past should go hand in hand with prosecution and
f punishment of human rights violators. In practice the position is very different.
In most cases a truth commission is established because the new regime lacks
j the power to embark on prosecution — as in the case of Chile where President
 Aylwin’s democratic government operated in the shadow of the Pinochet-led
 military; or because the political compact that has produced democracy is
premised on a compromise between old and new regimes which precludes
prosecution — as in the case of South Africa, whose democracy was founded on
 an agreement between the National Party apartheid regime and the African Na-
 tional Congress (ANC) based on conditional amnesty. In her study of fifteen
Hruth commissions Priscilla Hayner states that prosecutions are “very rare” after
a truth commission report even where the identity of the perpetrators is known.
'She adds “[iln only a few of the fifteen cases looked at [...} was there an am-
nesty law passed explicitly preventing trials, but in most other cases there was in
 effect a de facto amnesty — prosecutxons were never seriously considered.”?
i So in practice truth commissions and prosecutions are competing mecha-
! nisms for dealing with crimes of the past. Blanket, unconditional amnesty, unac-
companied by a truth commission is no longer an acceptable option. The choice
 is between prosecution or amnesty accompanied by a truth commission.
' Each has its merits. Prosecution emphasizes the right to justice, and society’s
demand for retribution. The truth commission seeks to satisfy the right to know
Land understand the past, and aims at reconciliation rather than retribution.
Which course is most likely to heal a divided society is unclear. While interna-

L Strangely, at the very point in time that international opinion is moving to-
wards prosecution and away from amnesty, a new institution has appeared on
the scene which challenges prosecution as the only option. This is the truth or
truth and reconciliation commission.

Since 1974 some seventeen truth commissions have been established to en-

Further light is shed on state practice by the widespread adoption of amnesties fo
those who have committed crimes against humanity including torture. Chile was not
the first in the field. There was an amnesty at the end of the Franco-Algerian War in
1962. In 1971 India and Bangladesh agreed not to pursue charges of genocide against
Pakistan troops accused of killing about one million East Pakistanis. General amnes
ties have also become common in recent years, especially in South America, covering
members of former regimes accused of torture and other atrocities. Some of thes
have had the blessing of the United Nations, as a means of restoring peace and demo-
cratic government [...] It has not been argued that these amnesties are as such contrary
to international law by reason of the failure to prosecute the individual perpetrators.'”

Although international law does not — yet — prohibit the granting of amnesty
international crimes it is clearly moving in this direction. The Statute of the
ternational Criminal Court (ICC)," adopted in Rome in 1998, makes no pr
sion for amnesty. Moreover, the adoption of the principle of ‘complementari

in the Rome Statute,'” which gives both national courts and the ICC jurisdictio)
over war crimes, crimes against humanity and genocide, suggests that nati
courts will assert their permissive jurisdiction over such crimes with more €n3
thusiasm than in the past. Moreover, it can confidently be expected that NG@
will, in future, bring pressure on both national and international courts to pr
cute international criminals and that the granting of amnesty will be challeng
with new vigor.

14. Azanian Peoples Organization (AZAPO) v. President of the Republic of South Africa, 1996 (4
671 (CC), at 691, para. 32.

15. Proceedings No. 10-93 (May 20, 1993); reprinted in N.). Kritz (Ed.), Transitional Justice, Vi
549, 555 (1995).

16. See D. Cassel, Lessons from the Americas: Guidelines for International R
Atrocities, 59 Law and Contemporary Problems 196, 212 (1996).

17. R. v. Bow Street Metropolitan Stipendiary Magistrate. Ex Parte Pinochet [1998] 4 All ER 8!
at 929 h-i.

18. The Rome Statute of the International Criminal Court, UN Doc. A/CONF.183/9 (1998), rep
37 ILM 999 (1998).

19. Preamble, para. 10, Art. 17.

'+

' 20. P Hayner, Fifteen Truth Commissions — 1974 to 1994: A Comparative Study, 16 Human Rights
L Quarterly 600 (1994).

 21. UN Doc. E/CN, 4/sub.2/1997/20/Rev 1 (1997).
22, Supranote 20, atn. 4.




1006 Dealing with Crimes of a Past Regime LJIL (199  John Dugard 1007

tional opinion increasingly demands prosecution and justice, domestic opinion$
has other priorities. One has only to read the eloquent judgment of South
rica’s present Chief Justice, Ismail Mahomed, in the challenge to the constit
tionality of South Africa’s amnesty legislation in Azapo v. President of the R
public of South Africa® to understand why societies prefer truth to prosecution;

13,  THE PINOCHET CASE

 What are the lessons to be learned from the Pinochet case — comprising two
| judgments™ of the House of Lords — for the purpose of the present thesis?
i Augusto Pinochet was granted amnesty by a military decree of 1978, which
 granted unconditional, total amnesty for crimes committed between 1973 and
1978.% He was also entitled to immunity from prosecution in Chile by virtue of
} his office of senator. Yet neither his lawyers nor the Chilean government raised
 this amnesty in the legal proceedings. No doubt, this was because it was realized
: that a foreign court was unlikely to give serious consideration to an amnesty de-
 cree in effect granted by Pinochet to himself.
The Law Lords, with two exceptions,” failed even to mention the question of
amnesty. This does not, however, mean that they were unsympathetic to the
 view that the treatment of a former head of state is best left to the territorial
 state, the state in which the crimes were committed. Although there is no ex-
 press approval of this view, it may be suggested that support for such a solution
 is implicit in the reasoning and decision of the House of Lords. Two reasons
 may be advanced for this proposition.
First, although both judgments may be labelled as progressive by reason of
their refusal to accord immunity to a former head of state in respect of interna-
 tional crimes (in casu torture), the second and decisive judgment was hardly
L progressive in its reasoning or effect. Only one judge (Lord Millett) was pre-
| pared to accept that torture was an international crime with universal jurisdiction
 under customary international law before 1988, with the result that the double
F criminality requirement was met in respect of acts of torture committed from
- 1973 onwards.?” The other judges insisted that only the enactment of the Torture
Convention of 1984 into English law in 1988 made the international crime of
, torture punishable under English law in fulfilment of the double criminality re-
- quirement.

Most of the acts of brutality and torture which have taken place have occurred durin,
an era in which neither the law which permitted the incarceration of persons or the in
vestigation of crimes, nor the methods and the culture which informed such investiga-
tions, were easily open to public investigation, verification and cotrection. Much o
what transpired in this shameful period is shrouded in secrecy and not easily capable °
of objective demonstration and proof. Loved ones have disappeared, sometimes mys
teriously, and most of them no longer survive to tell their tales. {...] Secrecy and
authoritarianism have concealed the truth in little crevices of obscurity in our history.z
Records are not easily accessible, witnesses are often unknown, dead, unavailable o
unwilling. All that often effectively remains is the truth of wounded memories o
loved ones sharing instinctive suspicions, deep and traumatising to the survivors buf
otherwise incapable of translating themselves into objective and corroborative evi
dence which could survive the rigours of the law. The [Promotion of National Unity *
and Reconciliation] Act seeks to address this massive problem by encouraging these’
survivors and the dependants of the tortured and the wounded, the maimed and th
dead to unburden their grief publicly, to receive the collective recognition of a ne
nation that they were wronged, and, crucially, to help them to discover what did i
truth happen to their loved ones, where and under what circumstances it did happen,
and who was responsible.

That truth, which the victims of repression seek so desperately to know is, in the cir
cumstances, much more likely to be forthcoming if those responsible for such mon
strous misdeeds are encouraged to disclose the whole truth with the incentive that they
will not receive the punishment which they undoubtedly deserve if they do. Withou
that incentive there is nothing to encourage such persons to make the disclosure and to
reveal the truth which persons in the positions of the applicants so desperately desnr

[-]

International opinion, often driven by NGO’s and western activists who
strangers to repression, fails to pay sufficient attention to the circumstance
the society which chooses amnesty above prosecution; and to the argume
wounds are best healed at home, by national courts and truth commissjo;
rather than by foreign courts and international tribunals.

: 24. R. v. Bow Street Metropolitan Stipendiary Magistrate, Ex Parte Pinochet Ugarte, [1998] 4 All ER

§ 897 (HL) and R. v. Bow Street Metropolitan Stipendiary Magisirate, Ex Parte Pinochet Ugarte (No.
3), [1993] 2 All ER 97 (HL). The rehearing was occasioned by the fact that the first judgment was set
aside on the ground of irregularity because one of the members of the House of Lords (Lord Hoff-
mann) was found to have close ties with Amnesty Intemnational, an intervening party in the proceed-
ings: reported in R. v. Bow Street Metropolitan Stipendiary Magistrate, Ex Parte Pinochet Ugarte
(No 2), [1999] 1 All ER 577 (HL).

25. See N.J. Kritz (Ed.), Transitional Justice. How Emerging Democracies Deal With Former Regimes,
Vol. 2, at 500 (1995).

| 26. Lord Lloyd in the first judgment, [1998] 4 All ER, at 929, h-i. Lord Goff in the second judgment,

i {1999] 2 All ER, at 127-128.

k 27. {1999] 2 AILER, at 178 b-c.

23. 1996 (4) SA 671, at 683-685.
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The concept of double criminality too was restrictively interpreted. Instead 0 ~
following the normal practice, supported by the Netherlands,” of requiring th#f
extraditable crime to be a crime in the requested state (the United Kingdom) 3%

the time of the extradition request, it held that it should be a crime in the Unite‘d:;

Kingdom at the time the alleged offence was committed in the foreign state.
This finding was based on a highly restrictive interpretation of the Extraditio
Act of 1989, which reads a requirement under the old Extradition Act of 187
into treaty arrangements between European states, which finds no basis in th
European Convention on Extradition of 1957.% This is not to suggest that it is a
untenable interpretation. However, it is not the only possible interpretation, as
shown by the fact that the Chief Justice, Lord Bingham C.J., and Lord Lloyd ha
rejected this interpretation in earlier judgments in this matter,”! in which they r
lied on the plain language of the extradition statute.

The judicial decision is an exercise in choice, particularly in the field of
statutory interpretation. It is trite that the judges are frequently influenced b
extra-legal factors in their choice — and properly so because judges are no

public utterances that it should be left to Chile to deal with Pinochet, if neces- }
sary by trying him itself, and that the extradition of Pinochet to Spain would en- r

danger the fragile peace between army and civilian government in that country,
This view receives support from the second reason for suggesting that th

Jjudgment gives implied support to the view that Pinochet should be returned to

Chile. Five judges (all except Lords Goff and Phillips) attached a codicil to their-

speeches exhorting the Secretary of State to reconsider his decision to allow the:§

extradition hearing to proceed in the light of the substantial reduction in th
number of charges against Pinochet. This recommendation, which is more po
litical than judicial in character, strongly suggests that the House of Lords was
of the mind that the extradition proceedings should be discontinued. (On 15
Anpril the Secretary of State decided that the extradition proceedings should con
tinue.) :

This assessment of judicial behaviour in the realist tradition is not intended
to imply a lack of integrity on the part of the Law Lords. Like many they seem
to have been unsure about the best way to deal with an ex-dictator whose pun-

28. See the decisions of the Hoge Raad of 16 Januari 1973 (NJ, 1973, no. 281) and 28 June 1977 (NJ,
1978, no. 438). This is also the position in Germany, see W. Schomberg & O. Lagodny, Internation-
ale Rechtshilfe in Strafsachen 52 (1998).

29. See the speech of Lord Browne-Wilkinson, [1999] 2 AILER, at 104-107.

30. Art. 2 European Convention on Extradition 1957, (ETS No. 24), opened for signature 13 December. §
1957, entered into force 18 April 1960 (ECEx). .

31. [1999] 2 Al ER, at 105.

John Dugard 1009

ishment abroad might disturb the peace at home. Their judgment, which some
i may interpret as Solomonic in effect, provides testimony of their doubts.

4, PERMISSIBLE AND IMPERMISSIBLE AMNESTIES. THE CASE OF SOUTH

AFRICA

A solution must be made to reconcile the competing needs and interests of the
. territorial state and the international community. In practice this means Fhat an
' attempt must be made to provide for the legitimation of amnesty, and for its rec-
ognition by foreign and international courts.

Obviously not ail amnesties should be recognized abroad. The kind of blan-

ket, unconditional amnesty given by Pinochet and his regi_me to themselve.s.ca.n-
. not hope to receive international recognition_. Bpt does this apply to conc?npo.nal
. amnesty, accompanied by a thorough investigation by a truth and reconciliation
. commission, of the South African kind? The South African Truth and Recon-
| ciliation Commission (TRC) obviously believed it was entiﬂed_ to more favox_xr-
: able treatment as in its final Report it appealed to the international community
. for recognition of its process. The Report states:

The definition of apartheid as a crime against humanity has givenﬁse to a concern
that persons who are seen to have been respon§ible for apanheu'i policies _and practices
might become liable to international prosecutions. The Commission believes thz}t in-
ternational recognition should be given to the fact that.the Promogon (?f National
Unity and Reconciliation Act, and the processes of t}l}s Commlssxoq Etseg, have
sought to deal appropriately with the matter of responsibility for such policies.

| Reconciliation between the international demand for prosecution. of international

- crimes and the national appeal for a political compromise‘in_volvmg amnesty can

. best be achieved by drawing a distinction betweer_l permissible and impermissi-
ble amnesties, and by limiting international recognition to the former.

Here it is instructive to compare and contrast the experiences of Chile and

South Africa.

The Reports of the Chilean National Commission on Truth and Reconcilia-

' tion (1991)” and the South African Truth and Reconciliation Commission
(1998)* have much in common. This is no surprise as the South African process

was inspired by and modelied on that of Chile. Both Reports seek to provide a

i full picture of the gross violations of human right; that occurred in their'coun-
' triesf) both examine the role of the judiciary, media and churches; both list the

2. Truth and Reconciliation Commission Report, Vol. 5, at 349 (1998): L
33. ch‘;)ortal::f the Chilean National Commission on Truth and Reconciliation, translated by P.E. Berry-
man (1993); excerpts in N.J. Kritz (Ed.), Transitional Justice, Vol. 3, at 105 (1995).
34. Supra note 32.
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names of victims; both recommend reparations and measures to prevent a recur-
rence of the past.

But there are important differences:

1. The Chilean Commission confined its investigations to the dead; the
South African TRC investigated all gross human rights violations, in-
volving killing, abduction, torture or severe ill-treatment, even where
death did not result. Thus the former did not investigate torture where the
victim had survived; the latter did.

2. The Chilean Commission had no subpoena powers to compel witnesses to
testify, which meant in practice that members of the security forces re-
fused to co-operate. The South African TRC had such powers and used |
them to ensure that reluctant witnesses testified. .

3. The Chilean Commission had no power to name the names of perpetra- |
tors. The South African TRC had such a power, to be executed after giv- |
ing notice to the person to be named, and in its final report it makes jm- ]
portant findings on individual responsibility. Thus it finds that former
State President P.W. Botha facilitated gross violations of human rights |
and was accountable;* that P.W. Botha, Magnus Malan (Minister of De-
fence) and Chief Mangosuthu Buthelezi were accountable for the gross
human rights violations committed by paramilitary units in KwaZuly;*
and that Winnie Madikizela-Mandela was accountable for the acts of |
murder, torture and assaults committed by the Mandela Football Club.¥

4. In Chile the National Commission operated in the shadow of its former ;
dictator, Augusto Pinochet, who remained Commander-in-Chief of the
Army. No such threat existed in South Africa and many members of the |
security forces testified before the TRC. ]

5. The most important difference related to amnesty. The Chilean National |
Commissjon was bound by the 1978 Amnesty Decree in which the armed |
forces under Pinochet had given themselves immunity from prosecution |
for crimes committed between 1973 and 1978. The Commission therefore
had no competence to pronounce on matters of amnesty. In contrast am-

nesty was (and still is) an integral part of the South African truth and rec- ;
onciliation process.

Amnesty was one of the most difficult issues that faced negotiators after the
abandonment of apartheid. Prosecution 4 la Nuremberg that had been threatened

by the African National Congress (ANC) while engaged in the armed struggle :
was clearly impossible in a situation in which there was no victor. On the other 2

35, Supranote 32, Vol. 5, at 225.
36. Id, at 235.
37. Id, at 243,
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hand, absolute, unconditional amnesty, of the kind favoured by the retiring
apartheid regime, was unacceptable to the ANC. The compromise was condi-
tional amnesty on application. This was given legislative effect by the 1993
and 1996 Constitutions and the Promotion of National Unity and Reconcilia-
tion Act of 1995.°

The Promotion of National Unity and Reconciliation Act established a Truth
and Reconciliation Commission with a dual task: the compilation of a complete
picture of the human rights violations of the past; and the facilitation of amnesty.
For the latter purpose a quasi-judicial Amnesty Committee was established
comprising judges and senior lawyers. Although this Committee — later ex-
tended to several committees to cope with an expanded workload — operated
(and still operates) separately from the TRC, it was part of the TRC structure.*

An Amnesty Committee considers applications for amnesty and may grant
amnesty if it is satisfied that the applicant has committed an act constituting “a
gross violation of human rights”, made “a full disclosure of all relevant facts”,
and that the act to which the application relates is “an act associated with a po-
litical objective commitied in the course of conflicts of the past”.‘_z The cri't'eria
to be employed for deciding whether the act is one “assqc}ated with a political
objective” are drawn from the principles used in extradition law for deciding
whether the offence in respect of which extradition is sought is a political of-
fence. These criteria include, inter alia, the motive of the offender; the context
in which the act took place and, in particular, whether it was committed “i'n the
course of or as part of a political uprising, disturbance or ev.ent”;43 the' gravity of
the act; the objective of the act, and in particular, whether it was “pftmanly di-
rected at a political opponent or State property or personnel or against private
property or individuals”;* and the relationship between the act and the political
objective pursued, and “in particular the directness an'd proximity osf the rela-
tionship and the proportionality of the act to the objectwg pursued”.® A person
granted amnesty shall not be criminally or civilly liable in respect of the act in
question.*® Amnesty Committees conduct their hegrings in public; and both ap-
plicants and victims are permitted legal representation. - ‘

While the TRC has completed its work the Amnesty Committees are unlikely
to complete their task before the end of 1999. Of the over 7000 applicat_ions re-
ceived, 150 have been granted, almost 5000 dismissed and 2000 remain to be

38. Act200 of 1993.

39. Act 108 of 1996.

40. Act34 of 1995.

41. Sections 10(1), 19(3)(b)(iii) of Act 34 of 1995.
42. Section 20 of Act 34 of 1995.

43, Id.

44, Id.

45. Id.

46. Id.
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dealt with. These applications, mainly from members of the police force, and not . i
the army, have provided, and continue to provide, a horrifying picture of brutal- ;
1ty by the security forces, involving torture, murder, disappearances and repres-

sion.

Those who have failed to obtain amnesty from an amnesty committee, or
who failed to apply for amnesty, are exposed to prosecution. Some prosecutions
have been completed, others are under way, and no doubt there will be more to

come as evidence of complicity in human rights violations becomes available. A -
special unit within the Prosecutor’s office has been established for this purpose.
“This serves to emphasize that amnesty in South Africa is conditional.

At present, there are serious attempts to prepare guidelines*” for the operation “§
of truth commissions, which will provide assistance in determining the mini-
mum requirements for acceptable truth commissions. On the basis of these
guidelines and the experience of truth commissions from different parts of the :

world, it is suggested that the following minimum requirements be met:

1. The Commission should be established by the legislature or executive of ;

a democratically elected regime;
2. The Commission should be a representative and independent body;

3. The Commission should have a broad mandate to enable it to make a -:
thorough investigation. It should not, for example, be restricted to deaths
and disappearances (as with Chile) but should be permitted instead to in- E

vestigate all forms of gross human rights violations;

4. The Commission should hold public hearings at which victims of human
rights abuses are permitted to testify;

5. The perpetrators of gross human rights violations should be named, pro- .
vided adequate opportunity is given to them to challenge their accusers -

before the Commission;
6. The Commission should be required to submit a comprehensive report
and recommendations within a reasonable time;
7. The Commission should be empowered to recommend reparations for.
victims of gross human rights violations; and
8. Amnesty should be denied to perpetrators of gross human rights abuses;

who refuse to co-operate with the Commission or who refuse to make
full disclosure of their crimes.

47. See the Report by Louis Joinet on the Question of the Impunity of Perpetrators of Human Right
Violations (Civil and Political) for the Sub-Commission on Prevention of Discrimination and Prote
tion of Minorities, UN Doc. E/CN.4/Sub.2/1997/20/Rev 1 (1997); N.J. Kritz, Coming to Terms wil
Atrocities: A Review of Accountability Mechanisms for Mass Violations of Human Rights, 59 Law:
and Contemporary Problems 127 (1996); P. Hayner, International Guidelines for the Location and
Operation of Truth Commissions: A Preliminary Proposal, id, at 173; S. Landsman, id., at 81.

12 LIIL (1999)
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If a state follows these guidelines — as has South Africa — will its amnesties re-
ceive recognition by foreign courts? Or will its amnesties be ignored, as has

- happened in the case of Augusto Pinochet?

5. THE INTERNATIONAL CRIMINAL COURT AND AMNESTY

| Amnesty was on the agenda of the Rome Diplomatic Conference as it had been
- considered in the travaux préparatoires.”® The final text of the Rome Statute is,

however, silent on the subject.

How is this silence to be interpreted? One view® holds that the omission of
amnesty is deliberate. Support for this position is to be found in the Preamble
which affirms that “serious crimes of concern to the international community as

. a whole must not go unpunished” and expresses the determination “to put an end
‘ to impunity for the perpetrators of these crimes”.*® Moreover genocide and

‘grave breaches’ of the Geneva Conventions, which feature prominently among

| the crimes falling within the jurisdiction of the Court, are crimes in respect of

which states are obliged to prosecute. Had the Rome Statute intended amnesty to
be a defence, it is argued, special provision would have been made for it in the
clauses dealing with the defence of ne bis in idem and surrender to the Court

. (extradition). However, Article 20 on ne bis in idem allows this defence only
- where a person has been ‘tried’ by another court, and the travaux préparatoires

show that the exclusion of amnesty and pardon was deliberate.”’ “Surrender” to

- the Court is to be distinguished from ‘extradition’.”> Consequently the fact that
. amnesty may be a bar to extradition between states® is irrelevant in respect of

‘surrender’ to the Court.

48, Both amnesty and pardon were considered and rejected in the context of the defence of re bis in
idem: see Report of the Preparatory Committee on the Establishment of an International Criminal
Court, Vol. 1, at 40 (para. 174) (Proceedings of the Preparatory Committee during March-April and
August 1996) GAOR, 51" Session, Supplement No 22 (UN Doc. A/51/22); UN Doc.
A/CONF./283/2/Add. 1 (1998), Art. 19. Ruth Wedgwood reports that in August 1997 the United
States circulated a ‘non paper’ to the Preparatory Committee suggesting that a responsible decision
by a democratic regime to allow an amnesty should be taken into account in judging the admissibility
of a case, see R. Wedgwood, The International Criminal Court: An American View, 10 European
Joumnal of Intemnational Law 93, at 96 (1999).

49. See G. Hafner, K. Boon, A. Rubesame & J. Huston, 4 Response to the American View as Presented

by Ruth Wedgwood, 10 European Journal of International Law 108, at 109-113 (1999).
50. Paras. 4 and 5.

- S1. Supranote 44,

52. Art. 102.

L 53. The 1990 UN Model Treaty on Extradition lists amnesty granted by either requesting or requested

state as & mandatory ground for the refusal of extradition: General Assembly Resolution 45/116 of 14
December; 30 ILM 1407 (1991). Art. 3(e). The 1996 European Union Extradition Agreement allows
the requested state to refuse extradition where it has granted amnesty and was competent to prosecute
the offence under its own criminal law, see OJEC, No. 313/12 of 23 Qctober 1996.
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has been proposed — it is suggested that amnesty should be addressed in these
guidelines. This would go some way towards curing an omission in the Statute.

What such guidelines to the Prosecutor might include is another matter.
Some international crimes, notably genocide, are not appropriate for the grant of
amnesty and this should be made clear. War crimes or * grave breaches’ of the
Geneva Conventions committed in international armed conflicts are also not ca-
pable of amnesty as they have an international dimension that demands extradi-
tion or prosecution. Difficulties arise in respect of torture and crimes against
humanity committed by a repressive regime or in the course of an mten}al con-
flict. Ideally the perpetrators of such crimes should be tried before a national or
international court, as stressed by the ICTY in FurundZija.** Where, however, a
state opts for amnesty in order to achieve reconciliation apd requires amnesty
seekers to undergo the type of screening process involved in the Squth African
model, it is difficult for foreign and international courts simply to ignore these
amnesties. :

Another view* holds that the Rome Statute contains provisions which allow ;
amnesty to be recognized indirectly. 3

First, it is suggested that the Security Council, acting under Article 16, may ]
order the deferral of a prosecution for twelve months (or more) where amnesty -
has been granted. This is difficult to accept, however, as such a deferral must be
made in a resolution under Chapter VII and it is difficult to contemplate a situa-
tion in which refusal to recognize a national amnesty could constitute a threat to '}
international peace. ;

Secondly, it is argued that Article 17(1)(b) of the Rome Statute contemplates -
recognition of amnesty. It provides that the International Criminal Court will de- 4
clare that a case is inadmissible where 1

the case has been investigated by a State which has jurisdiction over it and the state
has decided not to prosecute the person concerned, unless the decision resulted from
the unwillingness or inability of the State genuinely to prosecute.

While the first part of the provision might be imaginatively interpreted to cover
South Africa-style amnesty — that is the decision not to prosecute and instead to
grant amnesty after an investigation — it is difficult to maintain such an inter-:
pretation against the qualification as in such a case the amnesty will result from-
an ‘unwillingness’ on the part of the State to prosecute.

Thirdly, and more plausibly, it is suggested that amnesty may be dealt wi
by prosecutorial discretion. Article 53(2)(c) allows the Prosecutor to refuse:
prosecution at the instance of a state or the Security Council where, after inves- §
tigation, she or he concludes that ‘a prosecution is not in the interests of justic
taking into account all the circumstances’. This decision is subject to review b
the Pre-Trial Chamber. Similarly the Prosecutor may decline to exercise her o
his direction to prosecute proprio motu under Article 15 on the ground that the-
suspect has been granted amnesty. :

Finally it may be suggested that the Court itself might have regard to an am-
nesty, if only as a factor in mitigation of sentence. :

From the United States come pleas for a re-opening of the Rome Statut
which might allow reconsideration of the question of amnesty. This is highl
unlikely. The Rome Statute is a compromise package of provisions reached afte
intense negotiations. There is no serious prospect of the Statute being re-open
for amendment or for an Amending Protocol. In these circumstances it seem
clear that amnesty can only be accommodated within the existing text. Prosecus
torial discretion alone offers a real opportunity for the recognition of amnesty. If
a set of guidelines is drawn up for the exercise of prosecutorial discretion —

6.  CONCLUSION

The present state of international law on the issue of amnesty is, to put it mi}dly,
unsettled. While amnesty is prohibited in the case of genocide and war crimes
committed in international armed conflicts, there are no clear r.ules prohlbm.ng
amnesty in the case of other international crimes. This uncertainty has a major
advantage: it allows prosecutions to proceed where they will not impede peace,
' but at the same time permits societies to ‘trade’ amnesty fqr peace where there is

no alternative. Unconditional amnesty for atrocious crimes is, however, no

longer generally accepted by the international community. Ht?re the Truth and
| Reconciliation Commission may serve as a useful compromise to ensure that
- justice is not entirely sacrificed to the cause of peace.

54. M. Scharf, The Amnesty Exception to the Jurisdiction of the International Criminal Court, 32 Com
International Law Journal (1999) (not yet published).

| ss. Supra note 12.
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