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1. Introduction

A. General

Pursuant to Rule 111 of the Rules of Procedure and Evidence, the Prosecution files
this Appeal Brief containing the submissions of the Prosecution in its appeal against
the Judgement of the Trial Chamber dated 2 March 2009' in Case No. SCSL-04-15-T,
Prosecutor v. Issa Hassan Sesay, Morris Kallon and Augustine Gbao (the “Trial
Judgement”).

Some authorities and documents are referred to in this Appeal Brief by abbreviated
citations. The full references for these abbreviated citations are given in Appendix A
to this Appeal Brief.

The Prosecution’s grounds of appeal against the Trial Judgement are set out in the
Prosecution’s Notice of Appeal, filed on 28 April 2009 (the “Prosecution’s Notice of
Appeal”). References below to the Prosecution’s Grounds of Appeal are to the
grounds as set out in the Prosecution’s Notice of Appeal.

The remedy requested in each of the Prosecution’s Grounds of Appeal is without
prcjudice to the remedies requested by the Prosecution in respect of each of its other

Grounds of Appeal.

B. Standards of review on appeal

Under the Statute and Rules of the Special Court, an appeal may be allowed on the
basis of’

(1) aprocedural error,

{2) an error on a question of law invalidating the decision, and/or

(3) an error of fact which has occasioned a miscarriage of justice.”
The standard of review to be applied by the Appeals Chamber in an appeal against a
decision of the Tnial Chamber is different for each of these different types of alleged

error. These standards are now well-established in the case law of intemational

criminal tribunals.

The full written Trial Judgement was issued on 2 March 2009. Previously, on 25 Febmary 2009, the
verdict was pronounced in open court, and a written “Judgement Summary” was issued.
See Article 20 of the Special Court Srarute and Rule 106 of the Rules of Procedure and Evidence.

Prosecutor v. Sesay, Kallon, Gbao SCSL-04-15-A 1
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1.7  Where the appellant alleges an error of fact, the Appeals Chamber will not conduct
an independent assessment of the evidence admitted at trial, or undertake a de novo
review of the evidence.” The standard of review on appeal for an error of fact of this

type has been artieulated by this Appeals Chamber as follows:

Where it is alleged that the Trial Chamber eommitted an error of fact, the
Appeals Chamber will give a margin of deferenee to the Trial Chamber that
received the evidence at trial. This is because it is the Trial Chamber that is
best placed to assess the evidence, including the demeanour of witmesses.
The Appeals Chamber will only interfere in those findings where no
reasonable trier of fact could have reached the same finding or where the
finding is wholly erroneous.*

1.8 It has similarly been stated by the ICTY Appeals Chamber that:

Pursuant to the jurisprudence of the Tribunal, the task of hearing, assessing
and weighing the evidence presented at trial is left primarily to the Trial
Chamber. Thus, the Appeals Chamber must give a margin of deference to a
finding of fact reached by a Trial Chanber. Only where the evidence relied
on by the Trial Chamber could not have been acccpted by any reasonable
tribunal of fact or where the evaluation of the evidence is ‘wholly
erroncous’ may the Appeals Chamber substitute its own finding for that of
the Trial Chamber. It must be borme in mind that two judges, both acting
reasonably, can come to differcnt conclusions on the basis of the same
evidence.

... it is initially the Trial Chamber’s task to assess and weigh the evidence
presented at trial. In that exercise, it has thc discretion to ‘admit any
relevant evidence which it deems to have probative value’, as well as to
exclude evidence ‘if its probative value is substantially outweighed by the
need to ensure a fair trial.” As the primary trier of fact, it is the Trial
Chamber that has the main responsibility to resolve any inconsistencies that
may arise within and/or amongst wimesses’ testimonies. It is certainly
within the discretion of the Trial Chamber to evaluate any inconsistencies,
to consider whether the evidence taken as a whole is reliable and credible
and to accept or reject the ‘fundamental features’ of the evidence. The
presence of inconsistencies in the evidence does not, per se, require a
reasonable Trial Chamber to reject it as being unreliable. Similarly, factors
such as the passage of time betwecn the events and the testimony of the
witness, the possible influence of third persons, discrepancies, or the
existence of stressful conditions at the time the events took place do not
automnatically exclude the Trial Chamber from relying on the evidence.
However, the Trial Chamber should consider such factors as it assesses and
weighs the evidence.

See, for instance, Prosecutor v. Delali¢ et al. (Celebiéi case), 1T-96-21-A, “Judgement”, Appeals
Chamber, 20 February 2001, (“Celebici Appeal Judgement”), paras 203—204.

Prosecutor v. Fafara, Kondewa, SCSL-04-14-A-829, “Judgmeut”, Appeals Clamber, 28 May 2008
{“CDF Appeal Judgement™), para. 33.

Prosecutor v. Sesay, Kallon, Ghao SCSL-04-15-A 2
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... The reason that the Appeals Chamber will not lightly disturb findings of
faet by a Trial Chamber is well known. The Trial Chamber has the
advantage of observing witnesses in person and so is better positioned than
the Appeals Chamber to assess the reliability and credibility of the
evidence. Aecordingly, it is primarily for the Trial Chamber to determine
whether a witness is eredible and to deeide which wimess’ testimony to
prefer, without neeessarily articulating every step of the reasoning in
reaching a decision on these points. This discretion is, however, tempered
by the Trial Chamber’s duty to provide a reasoned opinion, following from
Article 23(2) of the Statute.”

1.9 In other words, in an appeal against conviction, the Appeals Chamber does not
determine whether it is #tself satisfied beyond a reasonable doubt of the guilt of the
accused. Rather, it applies a “deferential standard” of review, under which it must
decide whether a rcasonable Trial Chamber, based on all of the evidence in the case,
could have been satisfied beyond reasonable doubt as to the finding in question.ﬁ An
appellant can only establish an error of fact where the appellant can establish that the
finding of fact reached by the Tria] Chamber is one which eould not have been made
on the evidence by any reasonable tribural of fact.

1.10 It has been noted that:

The same standard of reasonableness and the same deference to factual
findings of the Trial Chamber apply when the Prosecution appeals against
an aequiftal. The Appcals Chamber will only hold that an error of law has
been committed when it determines that no reasonable trier of fact could
have made the impugned finding. However, considering that it is the
Prosecution that bears the burden at trial of proving the guilt of the aceused
beyond reasonable doubt, the significance of an error of fact oecasioning a
miscarriage of justice 1s somewhat different for a Prosecution appeal against
an acquittal than for a defenee appeal against eonviction. A convicted
person must show that the Trial Chamber’s factual errors create a

? Prosecutor v, Kupreskié et al, 1T-95-16-A, “ Judgement”, Appeals Chamber, 23 October 2001,
(“Kuprefki¢ Appeal Judgement™), paras 30-32 {footnotes omitted). See also Prosecuror v. Tadié, IT-94-
1-A, “Judgement”, Appeals Chamber, 15 July 1999, (“Tadi¢ Appeal Judgement'), para. 64; Prosecutor v.
Aleksavski, 1T-95-14/1-A, “Judgement”, (“Aleksovski Appeal Indgement”) Appeals Chamber, 24 March
2000, para. 63; Prosecutor v. Kunarac et al.. 1T-96-23&23/1, *Judgement”, Appeals Chamber, 12 June
2002, (“Kunarac Appeal Judgement"), paras 39-42; Prosecutor v. Delali¢ ot al. (Celebiéi case), IT-96-
21-Abis, *“Judgment on Seatence Appeal”, Appeals Chamber. 8 April 2003, (“Celebidi Sentencing
Appeal Judgement”), paras 54—60; Prosecutor v Bagilishema, ICTR-95-1A-A, “Judgement (Reasons)” 3
July 2002, (“Bagifishema Appeal Judgement”), paras 11-14; Prosecutor v. Rutaganda, ICTR-96-3-A,
“Judgement”, Appeals Chamber, 26 May 2003, (“Rutaganda Appeal Judgement’), paras 22-23;
Prosecutor v. Krnojelac, IT-97-25-A, “Judgement”, Appeals Chamber, 17 September 2003, (“Krnojelac
Appeal Judgement”), paras 11-12; Prosecutor v. Vastijevié, IT-98-32-A, “Judgement”, Appeal Chamber,
25 Febrvary 2004, (“Vasiljevi¢ Appesl Judgement™), para. 7; Karera v Prosecutor, ICTR-01.74-A,
“Judgernent”, Appeals Chamber, 2 February 2009, (“Karera Appeal Judgement”), para. 10; Prosecutor v
Kraijisnik, IT-00-39-A, "Judgement”, Appeals Chamber, 17 March 2009, (“Kraijisnik Appeal
Jndgemnent”™), para. 14.

®  Prosecutor v. Blaskié, 1T-95-14-A, “Judgement”, Appeals Chamber, 29 July 2004, (“Blaski¢ Appeal
Judgement”), para. 22.

Prosecutor v. Sesay, Kallon, Ghao SCSL-04-15-A 3
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reasonable doubt as to his guilt. The Prosecution must show that, when
account is taken of the errors of fact committed by the Trial Chamber, all
reasonable doubt of the convicted person’s guilt has been eliminated.’

[.I1 Tt has further been held that in making the determination described above:

The Appeals Chamber does not review the entire trial record de novo; in
principle, it only takes into account evidence referred to by the Trial
Chamber in the body of the judgement or in a related footnote, evidence
contained in the trial record and rcferred to by the parties, and additional
evidence admittcd on appeal, if amy.E

1.12  Not every error of fact leads to a reversal or revision of a decision of a Trial Chamber.
Article 20(1)(c) of the Statute requires that the error of fact be one which has
“occastoned a miscarriage of justice”. The Appeals Chamber of the ICTY has for
instance held that the appellant must establish that the error was critical to the verdict
reached by the Trial Chamber, thereby resulting in a “'grossly unfair outcome”, or a
“flagrant injustice”, such as where an accused is convicted despite a lack of evidence
on an essential element of the crime.”

1.13  Where the appellant alleges an error of law, the Appeals Chamber. as the final arbiter
of the law of the Court, must determine whether such an error of substantive or

procedural law was in fact made.'” The Appeals Chamber of the [CTY has stated that:

Errors of law do not raisc a question as to the standard of review as directly
as errors of fact. Where a party contends that a Trial Chamber made an
error of law, the Appeals Chamber, as the final arbiter of the law of the
Tribunal, must determine whether thcre was such a mistake. A party
allcging that there was an error of law must be prepared to advance
arguments in support of the contention; but, if the arguments do not support
the coniention, that party has not failed to discharge a burden in the sense
that a person who fails to discharge a burden automatically loses his point.
The Appeals Chamber may step in and, for other reasons, find in favour of
the contention that there is an error of law™' |

Muvunyi v Prosecutor, ICTR-2000-35A-A, “Judgement”, Appeals Chamber, 29 August 2008, (“Muvunyi
Appeal Judgement”), para. 10. See also Prosecutor v. Marti¢, IT-95-11-A, “Judgement”, Appeal
Chamber, 8 October 2008, (“Martic Appeal Judgement™), para. 12; Prosecutor v Mrkjié, 1T-95-13/1-A,
“Judgement”, Appeals Chambher, 5 May 2009, (“Mrk3i¢ Appeal Judgement”), para. 15,

®  Prosecutor v. Brdanin, IT-99-36-A, “Judgement”, Appeals Chamber, 3 April 2007, ("Brdamin Appeal
Judgemeut”), para. 13,

See, e.g., Kuprefki¢ Appeal Judgememt, para. 29. See also Prosecutor v. Furundija, TT-95-17/1,
“Judgement”, Appeals Chamber, 21 July 2000, (“Furundiije Appeal Judgement”), para 37; Kunarac
Appeal Judgement, para. 39: Krnojelac Appcal Judgement, para. 13; Vasiljevi¢ Appeal Judgement, para. 8;
Prosecutor v. Kvocka et al, IT-98-30/1, “Judgement™ Appeals Chamber, 28 February 2003, (“Kvofka
Appeal Judgement”), para. 13,

Kunarac Appeal Judgement, para. 38.

Furundiijo Appeal Judgement, para. 35. See also, eg., Prosecutor v. Kgjelijeli, ICTR-98-44A,
“Judgememnr”, Appeals Chambcr, 23 May 2005, (“Kajelijeli Appeal Judgement™), para. 3; Fasiljevié
Appeal Judgement, para, 6.; Mrisi¢c Appeal Judgement, para. 11.

11
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a burden of persuasion'?. Thus, it has been said that:

[A] party who submits that the Trial Chamber erred in law must at least
identify the alleged error and advanee some arguments in support of its
contention. An appeal eannot be allowed to deteriorate into a guessing game
for the Appeals Chamber. Without guidance from the appellant, the Appeals
Chamber will only address legal errors where the Trial Chamber has made a
glaring mistake. If the party is unable to at least identify thc alleged legal
error, he or she should not raise the argument on appeal. It is not sufficient
to simply duplicate the submissions already raised before the Trial Chamber
without seeking to clarify how these arguments support a legal error
allegedly committed by the Tral Chamber.'

Where the Appeals Chamber finds that there is an error of law in the Trial
Judgement arising from the application of the wrong legal standard by the
Trial Chamber, it is open to the Appeals Chamber to artieulate the correct
legal standard and review the relevant factual findings of the Trial Chamber
accordingly. In doing so, the Appeals Chamber not only corrects a legal
error, but applies the correct legal standard to the evidence contained in the
trial record in the absence of additional evidence, and it must determine
whether it is itself convinced beyond reasonable doubt as to the factual
finding challenged by the Defence before that {inding is confirmcd on

14
appeal.

0658

In other words, the Appeals Chamber accords no partieular deferenee to the findings
of law made by the Trial Chamber, since the Appeals Chamber is as eapable as the
Trial Chamber of determining what is the law. However, in accordance with the
general principle that it is for a party asserting a right or seeking relief to establish the

existence of that right or the entitlement to that relief, an appellant may be said to bear

As to the remedy to be granted in eases where an error of law has been established, it

has been held that:

Thus, not every error of law leads to a reversal or revision of a decision of a Trial

Chamber. Pursuant to Article 20(1)(b) of the Statute, the Appeals Chamber is

empowered to reverse or revise a Trial Chamber’s decision only when the error of law

See, e.8., Prosecutor v. Tadic, 1T-94-1-A, “Decision on Appellant’s Motion for the Extension of the Time
Limit and Admission of Additional Evidence” 15 October 1998, (“Tadi¢ Additional Evidence Appeal
Decision”), para. 52.
Kupreskic Appeal Judgemeut, para. 27. See also Kunarac Appeal Judgement, paras. 43-48; Krrojelac
Appeal Judgement, para. 10.
Kvocka Appeal Judgement, para. 17; see also Karera Appeal Judgement, paras 8-9; Blaski¢ Appeal
Judgement, para. 15, Prosecutor v. Kordi¢ and Cerkez, IT-95-14/2-A, “Judgement”, Appeals Chamber, 17
December 2004, (“Kardi¢ and Cerkez Appeal Judgement™), para. 17; Prosecutor v. Stakié, IT-97-24-A,
“Judgement” Appeals Chamber, 22 March 2006, (“Staki¢ Appeal Jndgement™), paras 9, 312 (but see the
Partly Dissenting Opinion of Judge Shahabuddeen, paras 2-7); Brdonin Appeal Judgement, para. 10;
Marti¢ Appeal Judgement, para. 10; Kraifisnik Appeal Judgement, para. 13.

Prosecutor v. Sesay, Kallon, Gbao SCSL-04-15-A
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is one “invalidating the decision”.’”” The party alleging an error of law must identify
the alleged error and explain how the error invalidates the decision.'® This Appeals
Chamber has acknowledged that some international criminal tribunals have in
exceptional circumstances considered legal issues raised by a party or proprio motu,
even though such legal issues may not lead to the invalidation of the judgment, if their
resolution is nevertheless of general significance to the Tribunal’s jurisprudence.'’

1.17 In the case of an alleged procedural error, it is necessary to distinguish between
cases where it is alleged that there has been a non-compliance with a mandatory
procedural requirement of the Statute and the Rules, and cases where it is alieged that
the Trial Chamber has erroneously exercised a discrefionary power. Erors of the
former type will not necessarily invalidate the Trial Chamber’s decision, if there has
been no prejudice to the Defence.'®

1.18 In cases where it is alleged that the Trial Chamber has erroneously exercised its
discretion, the issue on appeal is not whether the decision is cormrect, but rather
whether the Trial Chamber has correetly exercised its discretion in reaching that
decision, Provided that the Trial Chamber has properly exercised its discretion, its
decision will not be disturbed on appeal, even though the Appeals Chamber itself may
have exercised the discretion differently. 9

1.19 The test for determining whether the Trnial Chamber has erred in the exercise of a
discretion is whether the Trial Chamber has “misdirected itself as to the legal

principle or law to be applied, took irrelevant factors into consideration, failed to

CDF Appeal Judgement, para. 32.

" Sec, for instance, Krnojelac Appeal Judgement, para. 10; Kvocka Appeal Judgement, para. 16; Prosecuior
v. Normun, Forfanua, Kondewa, SCSL-04-14-T-688, “Decision on Interlocutory Appeals against Trial
Chamber’s Decision refusing to subpoena the President of Sierra Leone™, {1 September 2006, (“CDF
Subpoens Appeal Decision™), para. 7: “To show that the discretion was based en an error of law, an
appellant must give details of the alleged error, and must state precisely how the legal error invalidates the
decision.” Staki¢ Appeal Indgement, para. 8: However, ¢ven if an appellant’s arguments are insufficient to
support the contention of an error, the Appeals Chamber may conclude for other reasons that there has
been an error of law. See also Marfi¢c Appeal Judgement, para. 9: “It is necessary for any appellant
claiming an emror of law on the basis of the Tack of a ressoned opinion fo identify the specific issues,
factual findings or arguments which an appellant submits the Trial Chamber omitted to address and to

_ explain why this omission invalidated the decision.”

" CDF Appeal Judgement, para. 32. See also Marti¢ Appeal Judgement, para. 8; Kraijisnik Appeal

Judgement, para. 11,

Sec, e.g., COF Appeal Judgement, para. 35; Celebici Appeal Judgement, paras 630-639. See alsa

Prosecator v. Krstié¢, IT-98-33-A, “Judgement”, Appeals Chamber, 19 April 2604, (“Krsti¢ Appeal

Judgement”), paras 187-188 (holding that the prosecution’s failure to cemply with its disclosure

cbligations did not warrant a retrial where no prejudice to the accused was established),

See, e.g., CDF Appeal Judgement, para. 36; COF Subpoena Appeal Decision, para. 5. See also Mrksié

Appeal Judgement, para. 16: “On appeal, a party may not merely repeat arguments that did not succeed at

trial, unless the party can demonstrate that the Trial Chambher’s tejection of them constituted such an error

as to warrant the intervention of the Appeals Chamber”.

Prosecutor v. Sesay, Kallon, Gbao SCSL-04-15-A 6
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consider relevant faetors or failed to give suffielent weight to relevant faetors, or
made an error as to the facts upon whieh it has exercised its discretion”.?’

1.20  In simple terms, the question is whether the exeretse of the discretion was “reasonably
open” to the Tral Chamber,?' or whether, conversely, the Trial Chamber “abused its
diseretion™? or has “erred and exceeded its discretion”,23 or whether the Tnal
Chamber has committed a “discemible error” in the exercise of its discretion,** or
whether the Trial Chamber’s decision was so unreasonable and plainly unjust that the
Appeals Chamber is able to infer that the Trial Chamber must have failed to exercise

its discretion properly.”

2.  Prosecution’s First Ground of Appeal: Continuation of the
joint criminal enterprise after April 1998

A. Introduction

2.1 The Indictment charged all three Accused with committing the crimes in Counts 1 to
14 through participation in a joint criminal enterprise (“JCE™).* During the trial, the

Prosecution position was that the JCE spanned the entire Indictment period.”’ In its

®  CDF Subpoena Appeal Decision, para. 6; Prosecutor v. Milosevié, IT-01-51-AR73, “Reasons for Decision

on Prosecution Interlocutory Appeal from Refusal to Order Joinder”, 18 April 2002, (“Miéloievié Reasons

for Decision™), para. 5. See also Prosecutor v. Bizimungu 1CTR-99-50-AR5 “Decision on Prosecutor’s

Interlocutory Appeal against Trial Chamber IT Decision of 6 Oetober 2003 denying leave to file an

Amended Indictment™ |2 February 2004, (“Bizimunga Interlocutery Appeal Indictment Decision™),

para. 11,

Celebi¢i Appeal Judgement, paras 274-275 (see also para. 292, finding that the decision of the Tral

Chamber not to exercise its discretion to grant an application was “open” to the Trial Chamber).

2 Celebici Appeal Judgement, para. 533:“[Tihe Appeals Chamber recalls that it also has the authority to
intervene to exclude evidence, in circumstances where it finds that the Trial Chamber abused its discretion
in admitting it”; see also at para. 564 (finding that there was no abuse of diseretion by the Trial Chamber in
refusing to admit certain cvidencc, and in refusing to issue a subpoena that had been requested by a party at
trial}.

2 [bid., para, 533.

*  Prosecutor v. Naletilic and Martinovié, 1T-98-34-A, “Judgement”, Appeals Chamber, 3 tMay 2006,

(“Naletili¢ and Martinovi¢ Appeal Judgement™), paras. 257-259; Proseculor v. Mejakic, 1T-02-65-

ARI1bis, “Decision on Joint Defence Appeal Against Decision on Referral under Rule [15457,7 April

2006, (“Mejaki¢ Rule 115i5 Decision™), para. 10.

Mejakié Rule 11bis Appeal Decision, para. 10.

% Prosecutor v. Sesay, Kallon, Gbao, SCSL-04-15-PT-619, “Correctcd Amended Consolidated Indictment”,
Trial Chamber, 2 August 2006, (“Indictmeni”™), paras 36-38; Trial Judgement, para. 251.

?  Trial Judgement, para. 360, referring to Indictment, para. 35, See also Transcript of 5 July 2004, David
Craue, pp. 20-23; Prosecutor v. Sesay, Kallon, Gbao, SCSL-2004-15-PT-82, “Prosecution Supplemental
Pre-Trial Brief Pursuant to Order to the Prosceution to File a Supplemental Pre-Trial Brief of 30 March
2004 as Ameuded by Order to Extend tbe Time For Filing of the Prosecution Supplemental Pre-Trial Brief
of 2 April 2004™, 21 April 2004, (“Supplemental Pre-Trial Brief"), para, 7; Prosecutor v. Sesay . Kallon,

25
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Final Trial Brief, however, the Prosecution limited the allegations of participation in a
ICE to the peniod from 25 May 1997 to January 2000, the time peried found by the
Appeals Chamber to be applicable in the AFRC Indictment. >

2.2 The Trial Chamber accepted this narrowing of the timeframe on the basis that the
Indictment is divisible as to time, that the restricted period was within the original
timeframe pleaded in the Indictment, and that the ability of the Accused to prepare
their defence had in no way been prej udiced.”

2.3 In paragraphs 1977-1992 of the Trial Judgement, the Trial Chamber found that a JCE
came into existence soon after the 25 May 1997 coup and the establishment of the
joint AFRC/RUF Junta, that the participants in the JCE included the three Accused in
this case as well as other semor members of the RUF and senior members of the
AFRC, and that crimes charged under Counts 1 to 14 were within the JCE and
intended by the participants to further the common purpose to take power and control
over Sierra Leone.”!

24  In paragraphs 2067-2072 of the Trial Judgement, the Trial Chamber found that
following the 14 February 1998 ECOMOG intervention, the common purpose
between leading members of the AFRC and RUF eontinued to exist without
fundamental change,’? and that the participants in the JCE continued to include the
three Accused in this case as well as other senior members of the RUF and sentor
members of the AFRC.*

2.5  However, in paragraphs 2073-2076 of the Trial Judgement, the Trial Chamber found
that in late April 1998 there was a rift between the AFRC and the RUF, such that the
common purpose between semior members of the AFRC and RUF ceased to exist.>
The Trial Chamber held that after April 1998, no responsibility could be imputed to
the three Accused on the basis of JCE liability for criminal acts committed by fighters
either of the AFRC or the RUF. The reasoning was (1) that because the JCE between

Gbao, SCSL-2004-15-T-650, “Consolidated Skeleton Response to the Rule 98 Motions by the three
Accused” 6 October 2006, (“Prosecution Skeletou Response to Rule 98 Motion™), para. 18,

Prosecution Final Trial Bricf, para. 233; Trial Judgement, para. 360. Prosecuror v Brima, Kamara, Kanu,
SCSL-04-16-A-475, “Judgment”, Appeals Chamber, 22 February 2008, (“4FRC Appeal Judgement™),
para. 85; Trial Judgement, para. 360.

Trial Judgement, para. 361. See also Trial Judgement, para. 354,

Trial Judgemert, especially para. 1990. Justice Boutet dissented with respect to the finding that Gbao was
a participant in the JCE.

Trial Judgement, especially para. 1982.

" Tral Judgement, especially para. 2069.

** Trial Judgement, especially para. 2068. Justice Boutet again dissented with respect to the finding that Gbao
was a participant in tbe JCE.

Trial Judgement, especially para. 2076.

Fi ]

19

30

Rl

32

34
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the AFRC and RUF had ended, the RUF Accused could not be responsible for crimes
of AFRC fighters, and (2} that because the Prosecution had only pleaded a JCE
between senior members of the AFRC and RUF, the Trial Chamber would not
consider the possibility of the Accused being liable on the basis of a JCE involving
niembers ot the RUF only.35

2.6  Thethree Accused were accordingly convicted on Counts 1-11 and 13-14 on the basis
of JCE liability in respect of various crimes found by the Trial Chamber to have been
committed between 25 May 1997 and late April 1998. The Tnal Chamber’s findings
in this respect are contained in paragraphs 747-941, 1977-2049, 2054-2061, 2067-
2110 and 2158-2212 of the Trial Tudgement. However, none of the Accused was
convicted on any of Couats | to 14 on the basis of JCE liability in respect of any of
the crimes found by the Trial Chamber to have been committed affer the end of April
1998.

2.7  The Prosecution’s First Ground of Appeal is that the Tnal Chamber erred in law
and/or erred in fact in finding that the common plan, design or purpose/joint criminal
enterprise between leading members of the AFRC and RUF ceased to exist sonie time
in the end of April 1998.

2.8 The Trial Chamber’s findings are set out in more detail in Section B below. The law
applicable to the JCE mode of liability is then dealt with in Section C below.

2.9 It is submitted that on the Trial Chamber’s own findings and/or the evidence betore it,
the only conclusion open to any reasonable tricr of fact is that the common plan,
design or purpose/joint criminal enterprise between leading members of the AFRC
and RUF continued to exist at least until the end of February 1999 (Section D below),
and that the three Accused in this case remained participants in that eommon plan,
design or purpose/jeint criminal enterprise throughout that period (Section E below).

2.10  If this ground of appeal is upheld, it follows that the three Accused are responsible on
the basis of JCE liability for certain crimes that were found by the Trial Chamber to
have been committed after the end of April 1998 and of which the Accused were not
convicted by the Trial Chamber. These crimes are dealt with in Section F below.

2.11  The remedy sought by the Prosecution in respect of this Ground of Appeal is set out

in Section G below.

ii

Trial Judgement, especially para. 2076.
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B. The Trial Chamber’s findings as to the formation,
membership, purpose, continuation and ending of the
JCE

The Trial Chamber found that the JCE onginated after the AFRC seized power on 25
May 1997 and Johnny Paul Koroma (“Koroma”) contacted Foday Sankoh in Nigeria
to invite the RUF to form an alliance.’”® The Trial Chamber found that Sankoh
accepted the invitation and irstructed the RUF Commanders to cease hostilities and
unite with the AFRC and work with Koroma’s government.”’ Consequently, it was
found that RUF fighters moved from the bush to join the AFRC in towns and villages
across the country and that the Junta’s forces were strengthened by large numbers of
Liberian STF fighters who had formerly fought alongside the SLA against the RUF
but deserted the SLA after thc coup.”® RUF Commanders including Bockarie and
Sesay were found to have mct in Kailahun District and Bockarie and Superman werc
found to have joined the AFRC at Benguema Barracks on the Freetown Peninsula.”
The Trial Chamber found that following the 25 May 1997 coup, high ranking AFRC
members and the RUF leadership agreed to form a joint “government” in order to
control the territory of Sierra Leone.” The Trial Chamber found that the governing
body of the Junta Government, referred to as the AFRC Council or Supremc Council,
included members of the former SLA and RUF and civilians,”' including Bockarie,
Sesay, Kallon and Superman.*? It was found that Bockarie was officially subordinate
to Johnny Paul Koroma, but otherwise the AFRC and RUF military structures were
not integratcd into a unitary command structure at that time.*’ Further, it was found
that a number of RUF fighters and senior Commanders, including Gbao, remained in
Kailahun District where they worked alongside the AFRC and together controlled
much of the District.**

The Trial Chamiber found that the RUF, including in particular Sankoh, Bockarie,
Sesay, Kallon, Superman, Eldred Collins, Mike Lamin, Isaac Mongor, Gibril
Massaquoi and other RUF Commanders began working in concert with thc AFRC,

8
39
40
41
42
43
44

Trial Judgement, para. 747.
Trial Judgement, paras 747-748.
Trial Judgement, para. 750.
Trial Judgement, paras 751-753.
Trial Judgement. para. 1979.
Trial Judgement, para. 754.
Trial Judgement, para. 755.
Trial Judpement, paras 761-762.
Trial Judgement, paras 765-766,
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including at least Koroma, Alex Tamba Brima (“Gullit™),** Brima Bazzy Kamara
(“Bazzy™),” Santigie Borbor Kanu (“Five-Five™),"’ SAJ Musa (senior AFRC
commander),*® Zagalo, Eddie Kanneh and others to hold power in Sierra Leone on or
shortly after 25 May 1997. The Tnal Chamber also found that Gbao was a participant
in the JCE.”’

The Trial Chamber found that AFRC/RUF forces cooperated in armed operations 1n
which crimes against civilians were committed. The Trial Chambcr further found that
the conduct of these operations demonstrates that the AFRC/RUF alliance intended,
through wholly disproportionate means, to suppress all opposition to their regime.”
The Trial Chamber found that *‘the AFRC/RUF alliance intended through the spread
of extreme fear and punishment to dominate and subdue the civilian population in
order to exercise power and control over captured territory™.! It was found that where
the taking of power and control over State termitory is intended to be implemented
through the commission of crimes within the Statute, this may amount to a common
criminal purpose.*”

The Trial Chamber found that following the establishment of their joint regime, the
first acts of the Junta were to suspend the Constitution of Sierra Leone, dissolve the
Parltament and eject all political parties, and the Supreme Council assumed the sole
authority to make laws and detain persons in the publie interest.>® The Trial Chamber
found that the strategy of the Junta was thenceforth to maintain its power over Sierra
Leone and to subject the civilian population to AFRC/RUF rule by violent means, and
that the means agreed upon to accomplish these goals entailed massive human rights
abuscs and violence against and mistrcatment of the civilian population and cnemy
forces.**

At the timc of the Intcrvention in February 1998, it was found that the RUF and
AFRC withdrew from Freetown and travelled towards Masiaka in Port Loko District

Ll
47

44

49

50
51
52
53
51

The First Accused in the .4FRC case.

The Second Accused in the AFRC case.

The Third Accused in the AFRC case.

SAJ Musa was found to have withdrawn from the enterprisc in February 1998. Trial Judgement, para.
2079,

Trial Judgement, para. 1990. Justice Boutet dissented with respect to the finding that Gbao was a
participant in the JCE

Trial Judgement, paras 1980-1981,

Trial Judgement, para. 1981,

Trial Judgement, para. 1979.

Trial Judgement, para. 1980,

Trial Judgement, para. 1980.

Pros
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where they regroupedﬁ It was found that in the second half of February 1998, a
group of AFRC and RUF fighters launched the successful attack on Kono District
under the command of Superman® and that senior RUF Commanders including
Kallon, Mike Lamin and RUF Rambo were present, followed by a convoy that
included Koroma and Sesay.” The Trial Chamber found that at that point, the
AFRC/RUF established an integrated command structure with Superman as the
overall Commander for Kono District and that in Gullit’s absence from Koidu, Bazzy
was appointed as the overall AFRC Commander and Superman’s deputy.” It was
found that AFRC and RUF contingents were stationed throughout the District.”
However, it was found that in early April 1998, the RUF and AFRC were foreed to
retreat from Koidu under heavy attack from ECOMOG forces. ®® The Trial Chamber
found that the AFRC/RUF managed to maintain control over much of Kono District
and assembled in Meiyor, which Superman renamed “Superman’s Ground”, and
established a radio station.?’ It was found that after the Junta forces were pushed out
of Koidu Town, Gulljt returned to Kono District and assumed command of the AFRC
from Bazzy.ﬁz

The Tnal Chamber subsequently found that following the 14 February 1998
ECOMOG Intervention, the same common criminal purpose between leading
members of the AFRC and RUF continued, notwithstanding that the Junta was no
longer in power and that there was therefore a change in the status of the AFRC/RUF
allianee.”> The Trial Chamber thus found that the widespread commission by RUF
and AFRC fighters of looting, unlawful killings, rapes, sexual slavery, “forced
marriages”, mutilations, enslavement, pillage and the enlistment, conscription and use
of child soldiers during the attack on Kono and in the subsequent period of joint
AFRC/RUF control over Kono District, were crimes committed i furtherance of that
common purpose.*

The Trtal Chamber found that;

is
H
57
Rt )
3%
60
6l
62
63
[ ]

Trial Judgement, paras 778 and 782.
Trial Judgement, para. 794-795.

Trial Judgement, para. 795.

Trial Judgement, para. 807.

Trial Judgement, para. 811.

Trial Judgement, para. §13.

Trial Judgement, paras 8§14-815.

Trial Judgement, para. 817,

Trial Judgement, paras 2067-2069, 2072,
Trial judgement, para, 2070.
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(i) the means to terrorise the civilian population included the crimes charged in
Counts 3 to 11 of the Indictment, namely unlawful killings, sexual violence
and physical violence;®

(i) additional criminal means to achieve the common purpose included crimes
charged in Counts 12 to 14 of the Indictment, namely recruitment and use of
child soldiers, forced labour of civilians to undertake work that was necessary
in furtherance of the common purpose, and the practice of pillage to ensure the
willingness of the troops to ﬁght;‘sﬁ

(iii) the punishment of the civilian population for their alleged support of opposing
forces was also a mcans to further the joint criminal enterprise.®’

The Trial Chamber therefore held that the crimes charged under Counts 1 to 14 were

within the joint criminal enterprise and intended by the participants to further the

common purpose to take power and control over Sierra Leone.*®

Consequently, the Trial Chamber found that the common purpose of the JCE was

furthered in Bo District between 1 June 1997 and 30 June 1997, in Kenema Disitrict

between 25 May 1997 and 19 February 1998, in Kono District from 14 February 1998

until sometime in the end of April 1998 and in Kailahun District from 25 May 1997 to

sometime ir the end of April 1998.%°

According to the Trial Chamber, the relationship between the AFRC and RUF in

Kono was “fractious™ and tensions coincided with sustained military pressure from

ECOMOG on the RUF and AFRC positions.”® It was found that following Guilit’s

return, Superman and Isaac Mongor conducted a mission to destroy Sewafe Bridge in

which AFRC troops, including Gullit, Bazzy, Idrissa Kamara, and Hassan Bangura
participated.”' After this attack a “rift” was found to have occurred when Gullit
disclosed to his troops that Bockarie had beaten him and seized his diamonds and that

Johnny Paul Koroma was under RUF arrest.”

The Trial Chamber found as follows:

tollowing the capture and consolidation of the control of Koidu Town a
major Tift occurred between the AFRC and RUF forces. It resulied from

G5

Tral Judgement, para. 1982,

Trial Judgement, para. 1982,

Trial Judgement, para. 1982,

Trial judgement, para. 1982,

% Trial Indgement, paras 1977-2049, 2054-2061, 2067-2110 and 2158-2173.
" Trial Judgement, para. 817.

Trial Judgemenr, para. 818§,

Trial Judgement, para. 819.

1
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claims by Boekarie and other senior RUF officials that the RUF should take
command over the AFRC, as the RUF was more experienced in guemnlla
tactics. The dispute eulminated in the humiliation of Johnny Paul Koroma,
the most senior official and former Chairman of the Junta Government. and
the rape of his wife by Sesay in Buedu. In addition, Gullit, the most senior
AFRC after Johnny Paul Koroma, was beaten by Bockarie, arrested and
diamonds were seized from him. Furthermore, Kailon executed two AFRC
fighters and attempted to prevent the AFRC from holding muster parades,
thereby openly challenging the AFRC to operate as an independent
organisation. Following this rift, Gullit announced his plan that the AFRC
troops would withdraw from Kono District to join SAJ Musa in Koinadugu
District. These events led to the departure of the majority of AFRC fighters
from Kong District. Thereafter the AFRC contemplated their own plan to
‘re-instate the army’, which plan did not involve the RUF. Following
departure of AFRC Forces, Gullit refused to accept orders from the RUF
and jgnored a directive from Superman to return to Kono District.”

2.25 Consequently, the Trial Chamber found that: “Following the last joined operation

between the RUF and AFRC attacking ECOMOG at Sewafe Bridge, which took place
sometime in late April [...] the common plan between the AFRC and RUF ceased to
exist. Each group thereafter had its own individual plan.”’* The Trial Chamber further
held that after April 1998, the AFRC and RUF “remained in sporadic contact™ and
“cooperated occasionally”, but that there was insufficient evidence that senior
members of the two groups (including Bockarie, Sesay, Superman, Kallon, Gbao,

Gullit, Bazzy and Five-Five) “acted jointly”.”

C. Applicable legal principles

2.26 The law on the JCE mode of lability is set out at paragraphs 248-266 of the Trial

227 The legal requirements, providing the framework for the analysis that follows,’

Judgement. The Prosecution does not take issue with the legal framework as set out
by the Trial Chamber in those paragraphs. The legal requirements of the JCE mode of
liability are well established in the case law of intemational criminal tribunals.”™

?
include (1) a plurality of persons acting in coneert with one another;”® (2) the

existence of a common plan, design or purpose which amounts to or involves the

T
T4
75

(-3

Trial Judgement, para. 2073.

Trial Judgement, para. 2074,

Ttial Judgement, para, 2075.

See AFRC Appeal Judgement, para. 75, Tadic Appeal Jugdement, paras 227-228; Stakic Appeal
Judgement, paras 64-65. Prosecutor v Milutinovié et al., IT-05-87-T, “Judgement”, Trial Chamber, 26
February 2009, (*Milutinovi¢ Trial Judgement™}, paras 97-112.

See further section D(ix) belaw,

Trial Judgement, para, 257,
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commission of a crime provided for in the Statute and which may be “fluid 1in its

7 80

criminal means™;”” and (3) the participation of the Accused in the common purpose.

D. The errors of fact and law in the Trial Judgement

(i) Introduction

2.28 The Prosecution submits that it is manifestly evident from the Trial Chamber’s
findings as set out in the tollowing paragraphs that after the end of April 1998, both
the RUF and the AFRC continued to pursue the objective to control Sierra Leone and
its resources by displacing the elected government and its ECOMOG allies, and that
both the RUF and the AFRC continued to utilise the same criminal means to
aceomplish this goal. Thus, after the end of April 1998, each continued to have the
same purpose that was the purpose of the JCE, and each continued to utilise the same
¢riminal means to achieve it.

229 The RUF’s continued pursuit of this objective is clear, for instance, from the
following findings:

— In August 1998, the RUF launched the Fiti Fata mission, attacking ECOMOG
troops in Kono District.”

— In December 1998, following ECOMOG’s capture of Kono, Sesay led a
successful attack to recapture Kono."

— In the first week of December 1998, Bockarie convened a strategic meeting in
Buedu attended by senior members of the RUF to plan the recapture of Kono,
Makeni, Masiaka, Segbwema, Kenema, Bo and finally F reetown >

— The recapture of Koidu Town was carmmied out successfully on 16 December
199834

— Afler Sesay’s troops attacked and captured Sewafe, Masingbi and Magburaka,
they joined forces with Superman’s troops in a combined successful attack on

Makeni.®

" Trial Judgement, paras 258 and 259.

Trial Judgement, para. 261, referring to Tadié Appeal Judgement, para, 227.
The mission ultimately failed: Trial Judgement, paras 34 and 823,

Trial Judgemenl, para. 34.

Trial Judgement, paras 861-862.

Trial Judgement, para. B63.

Trial Judgement, para. 869 - 870.
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— As 2 result of the capture of Koidu Town and Makeni, “the RUF once again
controlled much of the area harbouring Sierra Leone’s natural resources and
economic assets.”™

— Following the capture of Makeni, the RUF established a revised command
structure in Kailahun District, Kono District, Bombali District (Makeni), Tonkolili
District (Magburaka), Kambia District, and Kenema District (Tongo Fields)."

—  On 7 July 1999, the Lomé Peace Accord was signed, resulting in a power-sharing
agreement between the Government of President Kabbah and the RUF,
represented by Foday Sankoh.®® Hostilities resumed shortly thereafter.*

Furthermore, it is manifestly evident from the Trial Chamber’s findings that after the

end of April 1998, the RUF continued to commit similar crimes to further that

purpose, including by means of terrorizing the civilian population. In addibion to
ongoing forced labour in Kenema and Kailahun Districts, the Trial Chamber found
that the attack against the civihan population of Sierra Leone continued throughout
other parts of the country between February 1998 and January 2000.”° In Kono

District alone, it was found that civilians were attacked in locations including

Tombodu, Koidu, Yardu, Wendedu, Sawao, Kayima, Bumpeh and Kissi Town, and

during September 1998 UNOMSIL received reports of attacks on 20 villages in a

single week in four small chiefdoms in the north-west of the country.” It was found

that mass executions of civilians suspected to be Kamajors took place in Kailahun and
that the widespread commission of brutal rapes during this period was well-

documented.” The Trial Chamber found that the Fiti-Fata mission in August 1998

and the RUF attack to recapture Kono District in December 19598 saw numerous

atrocities committed against civilians.” Specific findings were made in relation to
unlawful killings, sexual violence, physical violence and enslavement in Kono

District from May 1998 to January 2000™ and in relation to sexual violence and

a5
a7
Ll
89
90
2l
92
L]
94

Trial Judgement, para. 37.
Trial Judgement, para. 872.
Trial Judgement, para. 41,
Trial Judgement, para. 43.
Trial Judgement, para. 959,
Trizl Judgement, para. 955.
Trial Judgement, para, 939.
Trial Judgement, para. 961.
Trial Judgement, para. 2065.
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enslavement in Kailahun District continuing beyond April 1998.%° The Prosecution

refers in addition to its arguments in Sub-section (viii) below.

The Prosecution submits that it is similarly manifestly evident from the Trial

Chamber’s findings that after the end of April 1998, the AFRC also continued to have

the purpose of taking power and control over the terrifery of Sierra Leone. The

AFRC’s confinued pursuit of this objective is clear, for instance, from the following

findings:

~ In May 1998, Gullit joined SAJ Musa in establishing a base in the Northwest of
the country to prepare for an attack on Freetown.*

— From May to November 1998, AFRC fighters led by Gullit moved across the
Eastem Province to the Northem Province. From their base in Colonel Eddie
Town, the fighters staged a number of attacks on ECOMOG positions.”’

— In November 1998, the band of AFRC fighters led by SAJ Musa joined the
fighters stationed in Colonel Eddie Town in preparation for an attack on
Freetown’® and the advance on Freetown commenced.”

— From Major Eddie Town, the troops attacked Mange and Lunsar, and from
Lunsar, the troops bypassed Masiaka and attacked the Guinean ECOMOG troops
at RDF Junction between Mile 38 and Masiaka.'®

— In late December 1998, in Benguema outside Freetown, SAJ Musa was killed in
an explosion. Gullit filled the leadership vacuum and led his forees in a major
attack on Freetown.'"!

- On 6 January 1999, the AFRC fighters entered Freetown, overwhelmed
ECOMOG at Upgun and captured State House, the seat of government. They
continued to fight ECOMOG and the CDF forces for the next three weeks.'®

Furthermore, it is similarty manifestly evident from the Trial Chamber’s findings that

after the end of April 1998, the AFRC continued to commit similar crimes to further

that purpose, including by means of terrorizing the civilian population. The Trial

Chamber found that the AFRC troops under Gullit’s command committed numerous

95
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101
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Trial Judgement, para. 2156, sections 3.1.2 and 5.1.3.
Trial Judgement, para. 33.

Trial Judgement, para. 35,

Trial Judgement, para. 36.

Trial Judgement, para. 858.

Trial Judgement, para. 858,

‘Trial Judgement, para. 38,

Trial Judgement, paras 39 and 879,
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atrocities against civilians in their destructive march across Bombali District and that
villages near Bumbuna and the border of Bombali and Koinadugu Districts were
razed by fire.'” Killings, abductions and amputations were found to have occurred at
villages and towns and homes were looted and burned.'® It was found that upon
arrival at Rosos, Gullit declared that no civilians were to be permitted within 15 miles
of the camp and that any civilian captured nearby was to be executed.'™ The Trial
Chamber similarly stated that it had heard evidence of egregious criminal acts
commuited in Koinadugu District within the Indictment period but that, as was the
case in Bombali District, the fighters in Koinadugu District were under the command
of SAJ Musa, Gullit or Superman who were not acting in concert with or under the
control of any of the Accused.'® The Trial Chamber found that countless crimes were

97 a5 set out in detail at paragraphs 1516-

committed during the attack on Freetown'
1608 of the Trial Judgement. The Trial Chamber also heard evidence of ¢criminal acts
committed in Port Loko Distriet within the Indictment period but attributed these acts
to renegade AFRC fighters who were not acting in concert with or under the control
of any of the Accused.'® The Prosecution refers in addition to its arguments in Sub-
section (vin) below.

The Prosecution therefore submits that on the Trial Chamber’s own findings, it is

XS]
)
LY ]

clear that both the RUF and the AFRC continued to have the same purpose after April
1998. There 15 no suggestion in the Trial Judgement that either group abandoned the
purpose of taking power and control over the territory of Sierra Leone, or that either
group abandoned the purpose of eommitting crimes as a means of furthering that
purpose. Rather, what the Trial Chamber found was that after the end of Apnl 1998,
senior members of the AFRC on the one hand, and senior members of the RUF on the
other, pursued this purpose independently of the other (that is, that “Each ... had its

»19%), such that there was no longer a joint purpose eommon to the

own individual plan
two.
2.34  The Trial Chamber found that the JCE continued even after the 14 February 1998

ECOMOG Intervention which resulted in the AFRC/RUF being ousted from power in

Trial Judgement, para. 847,
Trial Judgemenl, para. 847.
Trial Judgement, para. 847.
Trial Judgement, para. 2175.
Trial Judgement, para. 1512.
Trial Judgement, para. 2219.
' Trial Judgement, para. 2074.
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Freetown. The Prosecution submits that on the basis of the Trial Chamber’s findings
and the evidence before it, no reasonable trier of fact could have concluded that a
particular quarre] in April 1998 spelt the end of that common criminal purpose or that
the groups thereafter pursued their purpose independently of each other.

2.35  Tirst, the lindings of the Trial Chamber and the evidenee before it establish that after
April 1998 regular contact continued between AFRC and RUF commanders, that
fighters belonging to both groups were intermingled, that military operations were
carned out together and that AFRC commanders, up to the highest ranks, such as
Gullnt, took advice and orders from the RUF high command, particularly during the
1599 Freetown invasion. (See Sub-sections (i) and (i) below.)

2.36  Second. the Trial Chamber’s finding that the JCE ¢nded in April 1998 was based in
part on its finding that after April 1998, the AFRC plan was to “re-instate the army”,
which was a plan that did not include the RUF. However, the evidence before the
Trial Chamber did not establish that any AFRC commander other than SAJ Musa had
ot supported this plan. (Sec Sub-section (iv) below.)

2,37  Third, the {indings of the Trial Chamber and the evidence before it cstablish that even
in the period between May 1997 and April 1998, during which peried the Trial
Chamber found that the JCE existed, there was ongeing friction between members of
the AFRC and RUF, as well as friction within the RUF itself. There is therefore no
basts for assuming that a singlc incident of fractiousness in April 1998 must have put
an end to the JCE (See Sub-section (v) below.)

2.38 TFourth, the findings of the Trial Chamber and the evidence before it establish that
even after April 1998, th¢ AFRC and RUF continued to have common interests, and
were intcrdependent in the achievement of the purpose that both continued to have,
namely to take power and control over the whole of Sierra Leone. (See Sub-section
(vi) below.)

2.39 Fifth, the Trial Chamber, in finding that the JCE ended in April 1998, placed
considerable reliance on the evidence of the Accused Sesay, when a reasonable trier
of fact could not have placed such reliance on this evidence. (See Sub-section (vii)
below.)

2.40  Sixth, the findings of the Trial Chamber and the evidence before it establish that even
afier April 1998, the pattem of crimcs committed by both AFRC and RUF forces

continued to be the same. (See Sub-section (Vi) below.)

Prosecutor v. Sesay, Kallon, Gbao SCSL-04-15-A 19
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Seventh, although the Prosecution has stated that it takes no Issue of the Tnal
Chamber’s articulation of the legal principles applicable to JCE liability (see Section
C above), the Prosecution submits that the Trial Chamber ultimately did not apply the
principles correctly. As noted above, the Trial Chamber held that after April 1998,
there was insufficient evidence that senior members of the AFRC and RUF *acted
jointly” because the evidencc showed only that they “remained in sporadic contact”
and “cooperated occasionally”.!'® Further, the Trial Chamber appeared to be
concerned with the extent to which RUF commanders had control over AFRC fighters
in attacks after April 1998. It is submittcd that the Trial Chamber did not apply the
test for determining whether the participants in the JCE continued to act in concert in

contributing to the common purpose correctly and therefore also errcd in law. (See

Sub-section (ix) below.)

(ii) Continued cooperation between the AFRC and RUF prior to the
Freetown Invasion

{a) Cooperation in military operations

The Trial Chamber found that in March 1998, Koroma and his family were escorted
from Koidu to Bucdu''' and that shortly after Koroma amved in Buedu, Bockarie,
Sesay, Mike Lamin and Rambo placcd Koroma under arrest at gun point and
confiscated the diamonds in his possession.''’ It was found that Scsay drove
Koroma’s wife to a nearby location and raped her.'”® Further, the Trial Chamber
found that Koroma informed Bockarie that Gullit also possessed diamonds from his
mining assignments in Kono District and Sesay was sent to arrest Gullit,'"
whereupon the RUF assaulted Gullit and detained him in Kailahun District.'' It was
found that Bockarie then expelled Koroma to Kangama, where he was effcctively

placed under house arrcst.''® The Trial Chambcer also found that Kallon had executed

two AFRC fighters and attempted to prevent the AFRC from holding muster parades,
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Trial Judgement, para. 2075,
Trial Judgement, para. 800,
Trial Judgement, para. 801,
Trial Judgement, para. 801,
Trial Judgement, para. 8(3.
Trial Judgement, para. 804,
Trial Judgement, para. 804.
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asserting that the AFRC had no right to assemble as the RUF was the only true
fighting force in Kono.'"

However, the Trial Chamber’s findings show that even after the mistreatment of
Koroma and Gullit in Buedu and the execution by Kallon of two AFRC fighters in
Kono, Gullit and the AFRC troops participated in the joint AFRC/RUF mission to
attack Sewafe Bridge sometime in late April.''® The Trial Chamber found that the
“rift” between the AFRC and RUF occurred only after the Sewafe Bridge attack.'"’
Yet the Trial Chamber found that the “rifi” was caused by Gullit’s disclosure to his
troops that he had been mistreated and that Koroma was under RUF arrest.'”” It is
submitted that it 1s unreasonable to conclude that Gullit and the AFRC would have
participated with the RUF in the Sewafe Bridge attack if it was events prior to that

attack that were the cause of the “rft”.

Further, the evidence of TF1-334, who was in ||| iGGGEzIzNGNGNEEEEE
I ' - that Bazzy was the AFRC commander in Kono until

mid-May 1998, when Gullit ammived and took over as commander,'?? and that the
Sewafe Bridge operation took place in mid-May 1998.' Taking this evidence
together with the findings as to the joint Sewafe Bridge attack, the conclusion that the
mistreatment of Gullit and Koroma had a dramatic divisive effect in April 1998 was
not reasonably open to the Trial Chamber,

According to the Trial Judgement, when Gullit and his troops departed from Kono
Dnstnct in late Apnil 1998, Gullit was advised by SAJ Musa to establish an AFRC

' 1t was found that Gullit accordingly led his

defensive base in Bombali Distriet.
group to Rosos.'™ Notably, the Trial Chamber found that a small number of RUF
fighters formed part of the group.'?® There was additionally evidence that members of

the AFRC remained with the RUF in Kono and Kailahun Districts' %’ and that certain
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Trial Judgement, para. 817.

Trial Judgement, para. 2074,

Trial Judgement, para. 819.

Trial Judgement, para. §19.

Exhibit 119, TF1-334, Transeript from AFRC Trial, 19 May 2003, pp. 14-15; Exhibit 119, TF1-334,
Transcript from AFRC Trizl, 20 May 2005, pp. 37-37, 55-36.

Exhibit 119, TF1-334, Transcript from AFRC Trial, 19 May 2005, pp. 7-8.

Exhibit 119, TF1-334, Transcript frem AFRC Trial, 20 May 2005, pp. $1-53.

Trial Judgement, para. 845.
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AFRC Honourables who had participated in the coup resided in Buedu and took

orders from Boekarie, '

(b} Communication between Gullit and the RUF

According to the Trial Chamber’s findings, following Gullit’s departurc from Kono,
he later resumed and maintained eommunication with the RUF, except for the period
when he lacked a microphone,'”” and despite SAJ Musa’s orders to the contrary.'™
The Tnal Chamber found that during the march to Rosos, Gullit’s radio operator was
captured and the microphone was lost as a result of which the AFRC was unable to
transmit or monitor radio signals.131 It was found that Gullit’s group was therefore not
in direct communication with SAJ Musa or the RUF High Command until they
reached Rosos sometime in July or August 1998."** The Trial Chamber found that at
about this time, Gullit communicated with Sesay and Kallon on the radio.'” It was
found that in one radio communication between Gullit and Sesay, Gullit told Sesay to
have confidence in him and insisted that they needed to co-opera‘[e.134 The Tnal
Chamber found that in a subsequent radio communication with Bockarie, Gullit
explained the logistical reasons for his lack of contact, after which Bockarie indicated
that “he was very happy [...] that the two sides, both the RUF and the SLA, were
brothers.”'*® The Trial Chamber further found that when Gullit’s group was forced to
proceed to Major Eddie Town, Gullit communicated with AFRC and RUF
Commanders including Superman, SAJ Musa and Bockarie.'*°

The Tnal Chamber found that in late August 1998, Bockane ordered that a group of
four radio operators (three RUF and one AFRC) be dispatched from Kono to join
Gullit's fighting force.””’ According to the Trial Chamber, these radio operators were

sent as informants, to ensure that the RUF High Command was apprised of Gullit’s
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TF1-168, Transcript 3 April 2006, pp. 14-15.
Trial Judgement, paras 848-849,

Trial Judgement, paras 856-858.

Tral Judgement, para. 848.

Trial Judgement, para. 848.

Trial Tudgement, para. §48.

Trial Judgement, para. 849.

Trial Judgement, para. 849.

Trial Judgement, para. 850.
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movements and intentions.*® It is submitted that this finding of the Trial Chamber is
one that was not reasonably open to it, in the light of the following evidence.
2.48 The Trial Chamber found TF1-361 to be a reliable witness and largely accepted his

. 3

I Gullit who had gone ahead to Bombali District, that Gullit asked SAT Musa for
manpowe: | S-::y and Bockarie, and
that the latter sent men from Kailahun while some were sent by Kallon from Kono "’
2.49 TF1-360 was found by the Trial Chamber to be “substantialiy truthful and forthright”
and his evidence was generally accepted as being credible.' || N NEG_G
.
-

I S ) Musa requested reinforcement of

3 On Bockarie's
4

communication pcrsonncl and combatants on behalf of Gullit.

instructions, Kallon prepared and sent radio operators to go to SAJ Musa’s location'*

“to reinforce Gullit because Gullit did not have good communication system.”'*’

After joining Gullit at Eddie Town, there were communications from Eddie Town to

SAJ Musa, Superman and Bockarie.'*®

2.50 The Prosecution submits that the only conclusion rcasonably open to the Tral
Chamber was that Bockarie scnt the radio operators to reinforce the RUF/AFRC

fighting force at Rosos.

138
3%

Trial Judgemeut, para. 853.
Tnal Judgement, para. 549.
“* TF1-361, Transcript 12 July 2003, Closed Session, pp. 59-62; TF1-361, Transcript 18 July 2005, Closed
Session, p. 37. Alfred Brown, King Perry and Sheku, a new radio operator who bad been a bodyguard for
CO Jsaac, were the radio operators who, along with other RUF fighters, were sent to Gullit: TF1-361,
Transcript 12 July 2005, Closed Session, p. 63.
Trial Judgement, para. 564,
2 TF1-360, Transcript 21 July 2005, Closed Session, pp. 7-9.
" TF1-360, Transcript 20 July 2003, pp. 53-54.
" TF1-360, Transcript 20 July 2005, pp. 49-52.
"' TF1-360, Transcript 20 July 2005, p. 52; TF1-366, Transcript 11 Novcmber 2005, pp. 4347 TF1-366
testified that when Superman went to Kurubonla

took with him to Kurubonla were CO Nya, Alfred Brown, Wako Wako and Top

14]

Marine.
¢ TF1-360, Transcript 21 July 2005, p. 19.
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e} Continued cooperation between Superman and the RUF High
Command

The Trial Chamber found that in August 1998, after the failure of the attempted
recapture of Koidu from ECOMOG in an attack led by Superman and code-named the
Fiti-Fata mission, Superman joined SAT Musa in Koinadugu District."*” He had
departed Kono District with a contingent of RUF fighters and a store of capturcd
ammunition.'*® The Trial Chamber found that following the amival of Superman,
three distinet factions of fighters operated in Koinadugu Distriet: the AFRC under the
command of SAJ Musa, the STF under the command of Bropleh, and the RUF under
the command of Superman.'®® The Trial Chamber found that from August 1998,
Superman and those fighters under his command operated as an independent RUF
faction and that these individuals were no longer working in concert with the RUF
High Command in Buedu.'®

The Prosecution submits that for the reasons given below, it was not open to a
reasonable trier of fact to so conclude, and that the only reascnable conclusion is that
Superman, in joining SAJ Musa in Koinradugu District, continued to work in concert
with SAJ Musa and the RUF High Command, during which time, SAJ Musa also
worked in concert with the RUF High Command.

The Tnal Chamber found that the AFRC, RUF and STF fighters in Koinadugu
established a jomnt training base and coordinated operations such as the attack on
Kabala staged by SAJ Musa and Superman.'®’ Superman remained officially the
highest ranking RUF officer in Koinadugu District and the Tnal Chamber found
cvidence that Superman cormununicated with the RUF High Command in this period.
For instance, he informed Bockarie and Sesay of the attack on Kabala via the radio.'™
The Trial Chamber further found that in late August 1998, when Bockarie ordered
that a group of four radio operators (three RUF and one AFRC) be dispatched from
Kono to join Gullit’s fighting force, the radio operators travelled first to Superman

and SAJ Musa in Koilnadugu.lf’3 They departed for Rosos on or about 1 September
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Trial Judgement, paras 823-824,

Trial Judgement, para. 824,

Trial Judgement, para. 851.

Trial Judgement, para. 834, The Trial Chamber eited the testimony of Sesay and one other witness (D1S-
163) in support of this conelusion. DIS-163 in fact referred only to radio comsmunications being cut. See
finther arguments in section (vii) below.
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1998 in the company of a large contingent of fighters sent by SAJ Musa to reinforce
Gullit’s group."** While most were AFRC, there was one platoon of 64 RUF fighters
and some STF.'™

2.55 There was additionally other evidence before the Trial Chamber of the continuing
cooperation between the AFRC and RUF in this period.

2.56 There was evidence that after the failed Fiti Fata mission,'*® Bockarie ordered
Superman to go to meet SAJ Musa. Superman left for the Northern Jungle, in
Koinadugu.'”” TF1-184 testified that there was contact between the RUF in Kailahun
and the AFRC in Kurubonla.”*®

257 [
before leaving with Superman for SAJ Musa’s location in Koinadugu District, a
message came from the control station in Buedu saying that ammunition would be
sent to them to use, and for them to go and meet SAJ Musa. When the ammunition

arrived, Superman’s group then dcparted and went to join SAJ Musa in Kurubenla.'™

_ when Superman and his group arrived at SAJ Musa’s
bas< |

Bockarie responded that Superman’s group should carry on with the plan, which was

2.58

161

to attack the Koinadugu headquarters.™ After this attack, which involved Superman

and SAJ Musa, a report was made to Bockarie. '

259 1 - v - also communication with Gullit,
On one occasion, Gullit asked SAJ Musa and Bockarie for ammunition and
manpowcr. Two weeks later, Bockarie sent men led by one Jin Gbandeh. Some came
from Kailahun while others came from Kono. The men included Alfred Brown and
CO Nya. They came to Kurubonla in Koinadugu District at SAJ Musa’s location
before Superman and SAJ Musa dispatched them to Gullit. While some stayed at

154
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Trial Judgement, para. 854,

Trial Judgement, para. 853.

¢ TF1-366, Transcript 8 November 2005, Closed Session, pp. 78-81. TF1-041 said that the Fiti Fata attack
on Kaidu taok place prior to the rainy season in 1998, at Transcript 10 July 2006, Closed Session, p. 53.

"7 TFI1-041, Transcript 10 July 2006, Closed Session, pp. 50-34.

'*® TF1-184, Transcript 5 Decermber 2003, pp. 21-24.

Prosecutor v. Sesay, Kalion, Gbao SCSL-04-15-A 25



26?6/‘

Koinadugu, Alfred Brown, King Perry and Sheku, whe were radio operators, were
among those who went to Gullit.'®?

2.60 — while in Koinadugu, a training base was set-up so that they
could train captured civilians to increase the available manpower and that before this
was done, Superman and SAJ Musa consulted Bockarie via radio.’®

2.61 _ after SAJ Musa left Koinadugu with his forces to join Gullit,
Superman relocated with his troops to a village close to Fulawa, which they named
Pumpkin Ground, from where communieation was established with Boekarie’s station
at Buedu.'®

2.62 The Prosecution submits that the only conclusion reasonably open to the Tnal
Chamber was that the RUF High Command sent Superman to SAJ Musa in order to
ensure that the AFRC and RUF continued to act in concert with the aim of achieving
their common goals. Further, after his departure from Kono District to join SAJ Musa
in Koinadugu District, Superman did in fact work in concert with SAJ Musa during
their period together in Koinadugu and continued to work in concert with the RUF

High Command.

(iii) Continued cooperation between the AFRC and RUF in the
Freetown Invasion

{a) Continued cooperation between Superman and RUF in the lead
up to the Freetown invasion
2.63  The Trnial Chamber found that in the first week of December 1998, Bockarie convened
a stratcgic meeting in Buedu, attended by senior members of the RUF including
Sesay, Kallon, Isaac Mongor, Mike Lamin and Peter Vandi to put in place his plan to
recapture Kono and Freetown.'® It was found that Bockarie ordered Sesay to lead the

167

attack on Koidu Town, appointing Kallon as his deputy.’”’ Further, on 6 December

1998, Sesay, Kallon, Lamin and other RUF fighters travelled from Buedu to

Akim Turay of the AFRC was also present at this

167

Trial Judgement, para. 864.
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Superman Ground in Kono and carried out a successful attack on Koidu on 16

December 1998, bringing Koidu Town completely under RUF control.'®

2.64 The Trial Chamber found that around the time Sesay’s troops attacked and captured
Sewafe, Masingbi and Magburaka and proceeded towards Makeni, Superman moved
from Koinadugu District and launched a failed aftack on Makeni.'®® Superman
contacted Sesay and proposed that they join forces to capture Makeni and Bockarte
instructed Sesay to accept.!’®

2.65 Additionally, there was the following further evidence before the Trial Chamber of
the coordinated planning between Superman and Sesay.

2.66 _ a message was received in Koinadugn to the effect that
following the intervention of the War Council, Bockane, Sesay and Superman should
work together again, and that there was also a discussion via radio to the same effect
between Bockarie and Superman.'”' | NN - -
subsequent message from Bockarie, Superman was instructed to move to Makem and
attack Teko Barracks.'”” The message stated that Sesay had been dispatched from
Kailabun to join Rambo in Kono so as to attack ECOMOG at Koidu.'” Superman’s

'"* Following the attack on

175

group then went on to attack a place called Alikalia.

Alikalia, Superman’s group informed Bockarie via radio of the capture of Alikalia.

Superman’s group then contacted Sesay's radio and were told that Sesay’s group had

been able to clear Koidu and were on their way to Maken;j.'”

2.67  After the failed attack on Teko barracks by Superman’s group around 23 December
1998, | -ovtacted Sesay’s gronp by radic. They got through to
Rambo’s station and were told that Sesay, Rambo and Short Bai Bureh’s groups had

'77 The Witness’s group also

left Kono and were at Magburaka heading to Makeni.
received a message that there had been communication between Superman and

Bockarie who had instructed Superman and his troops to join Sesay at Makeni.!”®

168
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The Trial Chamber found that on 24 December 1998, Superman and his fighters

joined with Sesay in a combined succcssful attack on Makeni, commanded by
Sesay.!”’

R /i the successful joint attack on Teko
Barracks involving Superman’s and Sesay’s groups, Sesay instructed Superman to
clear Kabala. '® Thereafler, he instructed Superman by radio to go to Lunsar and clear
Gberi junction and then attack Port Loko, and these instructions were carried out.'®!
While in Lunsar, Sesay sent instructions by radio to Superman to attack Waterloo and

- 182
the orders were carried out.'®

(b) Continued cooperation between the AFRC and RUF in the lead
up lo the Freetown invasion

The Trial Chamber found that on 23 December 1998, SAJ Musa was inadvertently
killed during the destruction of ammunition at Benguema Barracks at Waterloo and
that Gullit then assumed overall command of the AFRC forces.'® The Trial Chamber
found that Gullit instructed one of the radio operators to contaet Bockarie to inform
him of SAJ Musa’s death and to request RUF reinforcements for the attack on
Freetown.'®
The Trial Chamber further found that on § January 1999, on the outskirts of Freetown,
Gullit again called Bockarie to inform him that his troops were poised to enter
Freetown but lacked logisties, arms and ammunition and needed reinforcements.'*
The Trial Chamber found that Bockarie agreed to send reinforcements from Makeni
and told Gullit to postpone the attack until their arrival.'®

The Tral Chamber found that the AFRC troops delayed their advance for
approximately one day before continuing towards Freetown and that the decision not
to wait for the promised RUF support appeared to have been motivated by a

combination of impatience on the part of the fighters and pressure from Kamajor
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attacks.'®” The Prosecution submits that, significantly, it was not found to emanate
from any lasting rift with the RUF.

The Trial Chamber found that Bockarie did order reinforcements but that the timing
of the order could not be established with c:erta,inty.183 The Trial Chamber found that
Bockarie ordered Sesay to deploy RUF Rambo to assist Superman in Lunsar to secure
the Lungi access towards Freetown.'® A group of RUF troops led by RUF Rambo
and Superman were found to have moved from Lunsar 1o the Waterloo area following
Bockarie’s order to Sesay to deploy RUF Rambo to Port Loko to assist Superman.'®’
Tt was found that ECOMOG troops blocked the path of the RUF troops from Waterloo

to Freetown and heavy fighting ensued. "’

(c) Conitinued cooperation between the AFRC and RUF during the
Freetown invasion

The Trial Chamber found that on 6 January 1999, the AFRC entered Freetown and
secured State House, the seat of Government.'”” It was found that Guilit then
dispatched a group of AFRC troops to Pademba Road Prison, where they released the
inmates.'”® Notably the released prisoners included RUF members Gibril Massaquoi
and Steve Bio.'** Furthermore, it was found that the troops searched for Sankoh, but
were informed that he had been moved to another location.'””

The Trial Chamber found that Gullit contacted Bockane from State House and
informed him that his troops were in control of Freetown.'” In the aftenoon of 6
January 1999, Bockarie was found to have made an arnouncement on Radio France
International that Gullit’s troops had captured Freetown and would continue to defend

it."®” Further, Bockarie announced over BBC Radio that he was reinforcing the troops
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in Freetown and that he had ordered that strategic positions, including Government
buildings, be burned.'®®

The Trnal Chamber found that on 7 January 1999, Gullit sent a message to Bockarie to
inform him that the AFRC were pulling back to State House and were unable to
advance further."”® Bockarie advised Gullit that if ECOMOG forced them to retreat
further, the troops should burn the central part of Freetown to the ground and Gullit
ordered the distribution of petrol for this purpose.*”

The Tral Chamber reached the conclusion that there was no genuine understanding
and cooperation between the RUF and AFRC over military reinforcement during the

%' The Trial Chamber found that Bockarie’s announcement over

Freetown invasion.’
the BBC that “his” troops had invaded Freetown “‘was intended to overstate his actual
role in the Freetown attack™?%* The Prosecution submits that on the contrary, the only
reasonable conclusion open to the Tnial Chamber on the basis of the evidence as a
whole was that Bockarie intended that the RUF would not miss out on participating in
the capture of Freetown, being the seat of power, that Gullit acted in concert with
Bockarie to achieve the result of bumning the eentral part of Freetown and that despite
any frustration over the failure of the AFRC to wait for reinforcements, Bockarie
continued to aet in coneert with the AFRC commanders leading the attack on
Freetown. After all, the RUF had planned to attack F reetown. "’

I ound the time of the successful attack on Teko Barracks he
was in Kambia from where he monitored a radio communication in which Bockarie
gave instructions to Rambo to move to Jui to meet up with Gullit so as to enter
Freetown.’** He learned that Rambo’s group eleared Jui and waited in vain at the
bridge to be received by Gullit’s troops that were in Freetown.’®® The Witness later
monitored a communication whereby Gullit’s troops that were in Freetown were

trying to find an escape route out of Freetown and Sesay instrueted Rambo to receive

them at Waterloo.>%
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2,79 The Tnial Chamber found that Gullit contacted Bockarie several times before
attacking Freetown and that he was promised RUF reinforcement”””  The Trial
Chamber further found that the AFRC troops delayed their advance for approximately

208

one day before eontinuing towards Freetown.”" Dunng the attack, Gullt continued

209 .
The Prosecution

to contact Bockarie and was repeatedly promised reinforcement.
submits that the only reasonable conclusion open to the Trial Chamber on the basis of
the evidence as a whole was that Gullit also intended to cooperate with the RUF in the
attack on Freetown and that it was only logistical constraints and opposing military
pressure that prevented the AFRC from waiting for the promised RUF support.

2.80 The Trial Chamber found that in this period, Gullit received advice, if not orders,
from Bockarie.?'® In particular, Gullit radioed Bockarie to inform him that the AFRC
were retreating from Freetown and Bockane told Gullit that he should not accept
Kabbah’s request for a ceasefire made over BBC radio.’'' In a further radio
communication, Bockarie told Gullit that all high profile politicians should be handed

over to Sesay’s custody at Waterloo.”'> The Trial Chamber noted that Gullit complied

with this order on his arrival in Waterloo.?"?

(d} Continued cooperation between the AFRC and RUF during the
retreat from Freetown

2.81 The Trial Chamber found as follows. On 9 January 1999, under pressure from
ECOMOG, the AFRC abandoned State House and began retreating. (Gullit again
radioed Bockarie and requested him to send RUF reinforcements. Bockarie promised
to do so, and it was arranged that AFRC fighters would meet the RUF reinforcements
at a factory near Wellington on the eastern edge of Freetown. A group of AFRC
fighters were dispatched to Wellington and a group of RUF troops led by RUF Rambo
and Superman moved from Lunsar to the Waterloo area.

2.82  Ultimately the RUF troops were found to have been unable to break through the
ECOMOG position to meet the AFRC fighters.*” The Trial Chamber found that a

207
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small group of around 20 fighters led by AFRC Commander Rambo Red Goat
nonetheless broke away from the RUF contingent and managed to join the AFRC
forces in Freetown.”'> The Trial Chamber found that there was evidence that Rambo
Red Goat advanced into Freetown to assist his AFRC brothers in direct contravention
of orders from Kallon.?'® However, on the evidence, Kallon’s orders were not against
an advance into Freetown to assist the AFRC. Rather, Kallon was against advancing
past the Orugu Bridge before ECOMOG could be dislodged from Jui.?!”

2.83 The Trial Chamber found that Gullit radioed Bockarie to inform him that the AFRC

218 It was found that Gullit then contacted Bockarie to

were retreating from Freetown.
inform him that the AFRC had lost control of Freetown, that as yet no reinforcements
had arrived from the RUF and that they were trying to retreat to Waterloo.”'? Further,
Bockarie advised Gullit to retreat as quickly as possible to avoid further casualties and
to join the RUF at Waterloo.?2°

2.84 The Trial Chamber found that during the retreat from Freetown, Gulht and Bockarie

. 221
were in regular contact.

2.85  The Trial Chamber found that the AFRC and RUF met in Waterloo about three weeks
after the AFRC had first entered Freetown.””? The Trial Chamber found that the
removal of the Guinean ECOMOG troops facilitated the retreat of the AFRC from
Freetown to Waterloo.?>> However, the Trial Chamber also found that fighters led by
Superman were dispatched in order to open an escape route for the retreating AFRC
fighters.*** The Prosecution submits that this would also be an evident cause of the

AFRC retreat from Freetown being facilitated.

fe) Thejoint RUF/AFRC attempt to re-attack Freetown

2.86 The Trial Chamber found that after the AFRC retreated from Freetown, Sesay chaired
a meeting of AFRC and RUF commanders including Kallon, Rambo and Supcrman at

Trnal Judgement, para. §83,

" Trial Judgement, para. 2201,

' TF1-366, Transcript 9 November 2005, pp. 30-31.
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Trial Judgement, para. 888.
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which the two groups planned to cooperate in a second attack on Freetown.?”* The 6
Trial Chamber found that this attack failed as a result of animosities between the
ﬁghters.226 However, this finding does not detract from the fact that the Tnal
Chamber’s own findings establish that notwithstanding animosity between fighters, at
the level of AFRC/RUF commanders the two were working together to make a
seeond attempt to capture Freetown. The Trial Chamber found that AFRC

Commanders Gullit and Five-Five retreated to Makeni with Sesay.?*’

(iv) Lack of evidence of AFRC support for SAJ Musa’s plan to
“reinstate the army”

The Trial Chamber found that SAJ Musa, who had broken away from the AFRC/RUF
alliance prior to the joint attack on Kono District and had established a base in
Koinadugu District, subsequently left following a quarrel with Superman and joined
Gullit and his force in Bombali District.??*

Notably, the Trial Chamber found that when SAJ Musa departed from Koinadugu
District to join Gullit, the STF fighters led by Brigadier Mani and Bropleh deeided to
remain with Superman.”*® It is submitted that this is indicative both of SAJ Musa’s
limited support from the fighting groups and the coordination between the groups in
Koinadugu.

The Trial Chamber found that when SAJ Musa arrived at Major Eddie Town, he
assumed control over the AFRC forces from Gullit.**® There were approximately 30
RUF fighters, including the signaller Alfred Brown and several thousand AFRC
fighters at Major Eddie Town.”' SAJ Musa remained hostile to the RUF and
attempted to prevent communication with Superman in Koinadugu or Bockane in
Buedu.”*? The Prosecution submits that SAJ Musa’s hostility to the RUF helped sow
the seeds of his personal plan to reinstate the AFRC as the army of Sierra Leone. This

plan included an attack on Freetown. >
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There was however no evidence that other AFRC commanders including Gulht,
Bazzy and Five-Five supporied SAJ Musa’s plan to reinstate the army. There was no
reasonable basis for concluding that from the time the AFRC forces moved out of
Kono, they contemplated their own tndividual plan to capture Freetown to “reinstate
the army”.”>* The Trial Chamber had found that SAJ Musa’s reason for breaking
away from the AFRC/RUF was that “SAJ Musa considered the AFRC to be
professional soldiers and would not stand the prospect of subordination to RUF
comruand,”*” It was found that although a number of AFRC troops followed SAJ
Musa when he decided to establish his base in Koinadugu District, the majority
clected to remain allied with the RUF.>¢

Indeed, there was evidence before the Trial Chamber to the effect that the
reinstatement of the army was SAJ Musa’s plan only and that the plan did not
continue after SAJ Musa’s death. >’ There is no evidence of any attempt to reinstate
the army while the AFRC troops were in Frectown under the command of Gullit
following the 1999 invasion.

The Trial Chamber found that contrary to SAJ Musa’s instructions not to contact the
RUF, communications with the RUF continued during the preparation for the advance
on Frectown. O-Five communicated the planned attack to Superman, and Gullit was
in radio contact with Bockarie ***

The Trnial Chamber found that SAJ Musa and his troops commenced their advance
fowards Freetown in November 19982 It was found that in Tunsar, a further
altercation between SAJ Musa and Gullit occurred as Gullit had again contacted
Bockarie by radio.”®® Communications with the RUF therefore continued. The Trial
Chamber found that at this point Bockarie claimed on the BBC that his men had
staged the ECOMOG attack and that troops under his command were marching on
Freetown.”! It was found that upon learning of Bockarie’s statements, SAJ Musa

reprimanded the RUF radio operator, Alfred Brown, for relaying information
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regarding the attack to Bockarie.** When the AFRC forees reached Newton some
time prior to 21 Deeember 1998 and SAJ Musa restructured the fighting force, it was
found that RUF officer Brown was one of several fighters designated as “standby

. . 24
officers” to replace injured Commanders if necessary. 3

(v) Internal discord in AFRC/RUF relations

{a) Introduction

The findings of the Trial Chamber and the evidence before it established that internal
friction was an ongoing feature of relations between the AFRC and RUF, and also
within the RUF, throughout the Indictment period, including throughout the period in
which the Trial Chamber found that the JCE existed. Harmony between members of a
JCE is not a legal requirement of JCE responsibility. In cases of joint criminal
enterprise under both national and international law, frictions between members of the
JCE are possible, and indeed not unusual. The fact that members of a JCE have
disagreements, or even strong personal rivalries, does not prevent them from sharing a
common eriminal purpose and from each contributing substantially to the realization
of that purpose. In any case of organized crime, there may be power struggles and
internal polities between members of the JCE throughout the period that the JCE
continues. Furthermore, participants in a JCE will be responsible for cnmes
committed within the JCE, even if they all have their own separate motives for
pursuing the common criminal purpose and diverging agendas for what will happen
once the common objective is achieved. The participants must share the common
purpose. but need not share the same reasons for doing so.

The fact of a disagreement between certain members of the AFRC and RUF in April
1998 therefore cannot provide a reasonable basis for a trer of fact to conclude that

this must spell the end of the JCE.

(b) Disagreements between the AFRC and RUF

The Trial Chamber found that the AFRC and RUF initially had a functioning

relationship but that over time it began to sour and disagreements were frequent.”
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The Trial Chamber found that around August 1997 discord developed between
Bockane and Koroma, and that Bockarie left Freetown to establish his headquarters in
Kenema.**> The Trial Chamber found that Bockarie left Freetown out of
dissatisfaction with the RUF’s limited military integration into the AFRC Junta
fighting force and out of concem that he might be assassinated.”*

The Trial Chamber found that the failure to integrate the two mihtary organizations
into a unitary command structure was found to have led to misunderstandings and
conflicts, particularly since many RUF fighters felt that the AFRC did not respect the
RUF as an organisation.’*’

The Trial Chamber found that diamonds were a further source of discord.”*® The
confiscation of their diamonds appeared to form part of the motivation for the arrests
of Koroma and Gullit. The imposition of disciplinary measures in relation to the
posscssion or misuse of diamonds is evident from the punishment of Sesay by

. . . . . . 240
Bockarie when Sesay mislaid a package of diamonds on a mission to Monrovia.

(c) Disagreements between SAJ Musa and the RUF

The Trial Chamber found that during the Intervention, after 14 February 1998, a
group of RUF/AFRC fighters under SAJ Musa were unwilling to subordinate
themselves to RUF command and broke away from the RUF/AFRC forces that were
aiming to attack Kono District and travelled instead to Koinadugu District.”* Thus,
SAJ Musa decided to establish his own base in Koinadugu District with troops loyal

' The Trial Chamber found that from that point onwards, no relationship

to him.?
existed between SAJ Musa and the RUF.%*? However, these findings contradict other
findings of the Trial Chamber. in particular as to the period when Superman joined
SAJ Musa in Koinadugu as described above. According to the Trial Chamber, this
relationship deteriorated when in October 1998, SAJ Musa shot an RUF fighter who

had killed a civilian and the resulting friction between SAJ Musa and Superman led to

Trial Judgement, para. 24 and see also para. 764.
Trial Judgement, para. 1989.
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SAJ Musa and his troops fleeing across the north of the country to join Guilit and his
force in Bombali District.>

The Prosecution submits that while the Trial Chamber was entitled to takc this
evidence into account, SAJ Musa’s personal relationship with certain members of the
RUF and his general hostility towards the RUF are clearly not conclusive, or even
necessarily indicative, as to the relationship between senior members of the AFRC
and RUF in general. There was evidence of opposition to SAJ Musa within the
AFRC, and evidence that SAJ Musa’s hostility to the RUF was not shared by other
leading members of the AFRC, in particular Gullit. For instance, the Trial Chamber
found that when SAJ Musa arrived at Major Eddie Town in late 1998, he wanted to
execute the RUF fighters in the AFRC forces under Gullit, “but he was dissuaded by
other AFRC Commanders”.** SAJ Musa and Gullit also quarrelled when the former
discovered that Gullit had been in radio contact with Bockarie, despite SAJ Musa’s
orders.””

Most importantly, as the Trial Chamber found that SAJ Musa was killed in December

1998, his personal hostility towards the RUF cannot be relevant to the crimes that

occurred in Freetown and the Western Area in January and February 1999,

(d) Internal disagreements within the RUF

The evidence indicated that there were also internal disagreements within the RUF,
which was to be expected. The Trial Chamber found that between 1996 and 2000, the
composition of the RUF organisation and the roles of its commanders varied
depending on where and how military operations were being conducted and also, to a
significant extent, on changing allegiances amongst its leadership.m

The relationship between Superman and Kallon was found to have been difficult”’
and to have deteriorated after the ECOMOG recapture of Kono.”® The Trial Chamber
found that in August 1998, the RUF launched the Fiti Fata Mission led by Superman
with the aim of attacking ECOMOG troops in Kono District.**® Although Kallon was

Superman’s deputy for the mission, there was found to have been enmity between the
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260 It

two of them. was found that there was also friction between Superman and

Bockarie.**' The Trial Chamber found that the failure of the Fiti Fata mission led to
relationships between key RUF commanders breaking down and the departure of
Superman with a number of fighters to Koinadugu District,*%?

The Tnal Chamber found that Superman joined with Se¢say in the 24 Deeember 1998
attack on Makeni despite fearing that Kallon would attempt to take his life.? It was
found that RUF Rambo persuaded Superman that he would be received by Sesay and
Kallon in good faith.® In-fighting was also found to persist between Superman and
Rambo.

The Trial Chamber found that tensions erupted between Sesay and Superman after
Rambo and Kallon reported to Sesay that Superman had secretly smuggled

% Bockarie ordered

ammunition from the RUF store at Teko Barracks in Makeni.
Scsay and Kallon to arrest Superman but he evaded arrest and established a base at
Lunsar.® Nevertheless, it was found that Bockarie ordered Sesay to deploy RUF
Rambo to Port Loko to assist Superman in securing the Lungi access towards
Freetown,*®®

The Trial Chamber found that in Makeni after February 1999, the dispute between
Superman and Sesay became violeat and that Sesay was subjected to attacks.*
Nevertheless, it was found that after Sesay took command in Makeni in October 1999,
and Superman moved to Lunsar, Superman advised Sesay of mulitary issues from
Lunsar 2"

Internal differences within the RUF leadership were furthemmore found to have
heightened during the post-Lomé period of power-sharing between the government

and the RUF. The Trial Chamber found that Bockarie left the RUF, Sankoh was
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arrested and Sesay became interim leader.”’”! By contrast, Bockarie and Sesay had 2{97‘2

been found to have had a close relationship during 1998.%"

2.108 The shifting nature of the personal and organizational feuding is evidenced by the fact

that Gullit was instrumental in attempting to re-build cooperation with the RUF prior

to the attack on Freetown as described above.

(e) Conclusion

2.109 The Prosecution submits that the Trial Chamber erred in taking one particular instance

of fractious relations in April 1998 as signifying the end of the JCE, particularly when
previous disputes were not seen to have had such a divisive effect and when a degree
of infighting was consistently present. Furthermore, the Trial Chamber found that the
split in April 1998 resulted from leadership disputes while the AFRC and RUF were
operating in Kono District under a joint military command structure.”” A joint
military command structure was not found to have been an essential aspect of the JCE
prior to the capture of Kono in 1998 and the rupture of such a structure is not fatal to
the continuation of the JCE after the departure of Gullit and his troops. The two
groups continued to act in concert, sharing the same common purpose and remaining
dependent on one another for the achievement of their objectives and in their

commitment to criminal means.

(vi) Continuation of common interests and interdependency of the
AFRC and RUF after April 1998

fa) General

2.110 The Trial Chamber found that following the Intervention, the status of the

AFRC/RUF alliance changed drastically and that the sentor leadership of the RUF and
AFRC had to reorganize itself in order to achieve the common purpose which was
then focused on regaining power and control over the territory of Sierra Leone.””
The Trial Chamber found that a new plan to achieve that purpose was contemplated

by high-ranking AFRC and RUF leaders.””” Kono District and Koidu Town were to
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be attacked due to their strategic importance as the centre for dtamond mining and as

providing a passage to Kailahun, Bo and Kenema.*

2.111 Nongtheless, the Chamber found that the common purpose and the means

contemplated to achieve it remained the same as there was no fundamental change *”’
“[T]t was not a new common purpose that was agreed upon by the participants at this
stage but a continuation of the common purpose that was in place during the Funta

1278

regime, The participants in the JCE were found to remain largely the same and
mcluded Bockarie, Johnny Paul Koroma, Sesay, Superman, Kallon, Kamara, Kanu,
Mike Lamin, Isaac Mongor and other senior officials of the RUF and AFRC such as

Gbao (Justice Boutet dissenting on Gbao’s participation).?”

2.112 The Prosecution submits that the only conclusion reasonably open to the Trial

Chamber was that the common purpose and the means contemplated to achieve it also

continued after the reorganization that occurred sometime in the end of April 1998.

2.113 For instance, the Trial Chamber found that even though Superman briefly joined the

AFRC forces under the command of SAJ Musa, the Trial Chamber was not satisfied
that there existed a common plan between the two groups as originally contemplated

280 . .
This conclusion appears to have been based on

and as charged in the Indictment.
the fact that SAT Musa refused to take orders from Bockarie or Superman,” and that
Superman was refusing to take orders from Bockarie or Sesay.282 However, this is to
conflate JCE liability with superior responsibility under Article 6(3).”*> As a matter
of law, it 1s quite possible to have a situation in which a number of people share a
common criminal purpose and in which each makes a substantial contribution to
furthering that cnminal purpose, even though there are disputes between them as to
who 1s in charge of the operation, and even though all of them refuse to take orders
from each other. The existence of JCE responsibility does not depend on proof of an
established chain of command that was recognized and respected by all participants in

the JCE. Indeed, in a JCE, there need be no chain of command at all—a group of

“equals” can form a JCE. Disputes over authority do not negate the existence of a
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JCE. Moreover, the Trial Chamber found that Superman did impliedly or eleicitly
take orders from Bockarie and Sesay at earlier and later times.”®
The Trial Chamber made detailed findings in relation to the strategic meeting
convened by Bockarie in the first week of December 1998 concerning the plan to
recapture Freetowr.”®® The Trial Chamber found there to be evidence that the ultimate
objective of the RUF attack was to coordinate with the AFRC’s movements so that

286

the two forces could together recapture Freetown.”~ However, the Trial Chamber

found there to be no cvidence that this objective was communieated to the AFRC and
that the relationship between Bockarie and the AFRC remained highly strained.”®’
Thus, the Chamber found that it was not established that a common purpose
resurfaced or was newly contemplated between members of the AFRC and RUF
before the advance on Freetown on 6 January 1999 288

The Prosecution submits that, on the eontrary, the only reasonable conclusiou from
the evidence of ongoing communication between the AFRC and RUF, the evidence of
ongoing planning to achieve the goal of taking eontrol of the eountry, and the pattern
of ongoing atrocities,”* is that the senior leaders of the RUF intended to cooperate
with the AFRC to recapture Freetown. The capture of Freetown, being the seat of
power and influence, was integral to the common plan.*”® The fact that strategies may
have differed does not detraet from the joint commitment to the common goal. This is
moreover clear from the developmeuts and communications during the attack and the
attempted second joint attack.

The Trial Chamber found that the AFRC and the RUF were pursuing their own
objectives at the time of the Freetown invasion®®' but does not at any point make a
finding as to what those independent objectives actually were. The two groups were
so closely tied that even if individual members within each group harboured the desire

for overall powcr for themselves, it was not feasible to achieve this without the

support and cooperation of the other group. There is no suggestion that armed force

24 See Sections D(ii)(c) and D(iii)(a) above.
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Trial Judgement, para. 2[90.

See Sub-section (viii) below.

Sesay’s own testimony was that the “RUF had been fighting to come to Freetown because Freetown was

the seat of government, whieb RUF had been fighting the war for.” Transcript, 26 June 2007, p. 52 (lines
4-6).
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between the AFRC and the RUF in pursuit of their separate objectives was a serious
threat and the evidence is rather of disputes between individual leaders. Indeed, SAJ
Musa’s death appeared to result in the elimination of one obstacle to effective
cooperation. The common goal to “liberate” the country from the so-called “corrupt”
government and its supporters kept the AFRC and RUF aligned.

2.117 The Trial Chamber was “not convinced that the only inference from the circumstantial
evidence is that Bockarie and Sesay were working together with the AFRC fighters in
pursuance of a renewed joint criminal enterprise after the retreat began and prior to
the ammival of the AFRC fighters in Waterloo.””* However, the Prosecution submits
that it is not a question of a renewed JCE coming into existence, but rather a question
of the continuation of the common plan, purpose or design which remained constant

throughout the relevant period up to at least February 1999.

(b) Attempted release of Sankoh by RUF forces

2.118 The continuation of the common plan, purpose or design is further evident from the
release by the AFRC troops of high profile RUF prisoners from Pademba Road Prison

h.”” The Prosecution submils that this

and the efforts to search for Sanko
demonstrates loyalty to leaders of the associated force and an ongoing necd for
collaboration to achieve common goals. If the AFRC and RUF were each pursuing
their own separate plans to take control and power over the territory of Sierra Leone,
then they would have been competitors and rivals for power. Had the AFRC been
pursuing its own objectives, it is unlikely that high profile RUF leaders would have
been released with the consequent risk that the RUF would increase in power and
eclipse the AFRC movement. Indeed, the 7 July 1999 Lomé Peace Accord resulted in
a power-sharing agreement between the Government of President Kabbah and the

RUF, represented by Sankoh.*”* The attempted release of Sankoh is inherently
inconsistent with the AFRC and RUF pursuing rival plans.

fc} Specific common interests

2.119 The Chamber found that “it was only through their joint action that the AFRC and
RUF were able to control the entire country, because the RUF needed the AFRC to
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access Kenema and Bo Districts, while the AFRC could not bring Kailahun within the

spherc of the Junta Government control without cooperation from the RUF.”?**

2.120 The Prosecution submits that the eontinnation of the common plan, purpose or design

is evident from the ongoing commitment of the AFRC/RUF to the retention of control
over the diamond mining areas, in particular after the ECOMOG intervention in
February 1998. The importance Bockarie placed on the recapture of Kono after the
cntry of ECOMOG in 1998 to consolidatc the position of the RUF and AFRC and to
enable the Junta to sustain its military operations was highlighted in the evidence.?
The Trial Chamber found that “[tlhe RUF leadership repeatcdly emphasised the
importance of Kono to the RUF rank and file. RUF members were ordered to retain
control of Kono for strategic reasons, including its utility as a defensive stronghold
and the potential for mineral exploitation.””’ The Trial Chamber further found that

Koroma also ordered AFRC troops to retain Kono as a Junta strongho:)ld.m8

2.121 The Trial Chamber found that as the illicit sale of diamonds was the RUF’s primary

means of financing its operations, the mining system in Kono Distnct was designed
and supervised at the highest levels.”® The Trial Chamber noted that Kenema was
strategically important to the AFRC/RUF Junta as they relied on the proceeds from

the sale of diamonds for their operations.”®

2.122 At the same time, the Trial Chamber found that throughout the Indictment period, the

capture of Freetown in order to ensure political and de facto control over Sierra Leone

was a stated goal for both the AFRC and the RUF.”"

2.123 It was found that after the Junta period, the AFRC and RUF no longer controlled the

rcvenues and resources of Sierra Leone and could not afford to pay their fightcrs and
as a result looting became endemic.’®™ Further, it was found that after their departure
from Kono, the AFRC troops no longer received arms and ammunition from Kailahun
and had to be selfreliant.’® The Prosecution submits on thc basis of the Trial

Chambcr’s findings and the evidence before it, the only conclusion open to any
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reasonable trier of fact is that such a state of affairs made it unviabie for either the
AFRC or the RUF to pursue the aim of gaining control of the tetritory of Sierra Leone
independently of the other, and that this state of affairs necessitated the reeapture of
Kono District and its economic potential in order for the RUF and the AFRC to
continue their operations, and led to Gullit's request for RUF reinforcements for the

attack on Freetown, which Bockarie agreed to provide.

2.124 The Prosecution therefore submits that the continued pursuit of the common plan,

purpose or design is evident from the fact that while fighters under AFRC command
were advancing towards Freetown, fighters under RUF command recaptured Koidu
Town and Makeni on 25 December 1998.*" “As a result, the RUF once again
controlled much of the area harbouring Sierra Leone’s natural resources and

economic assets.” >

2.125 The RUF proceeded to send reinforcements to the AFRC troops in Freetown. The

Trial Chamber found that the promised RUF reinforcements were unable to enter
Freetown due to heavy fighting with ECOMOG and the retreating AFRC eventually
met the RUF at Waterloo where the consolidated fighters launched a second, failed

*% There were public announcements relating to the cooperation

attack on Freetown.
between the RUF and AFRC.*® The fact that certain operations involved a larger
force from one of the groups and that there were internal disputes does not detract

from the longstanding interdependency.

2.126 Even if SAJ Musa formulated a plan to re-instate the army afier April 1998 and was

dissatisfied with the leadership of the RUF, the two forces were by that point

intricately tied and could not accomplish their ambitions without mutual support.

(vii) Unreasonable reliance on the testimony of Sesay

2.127 The Trial Chamber placed reliance on the testimony of Sesay in making its findings as

Jod
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to the communication between Gullit and Bockarie.**® The Trial Chamber expressly
relied on that evidence in finding that when Bockarie informed Sesay by radio that
SAJ Musa had died, Bockarie told Sesay that he doubted the veracity of Gullit’s claim

Trial Judgement. para, 37.

Trial fudgement, para. 37,

Trial Judgement, para. 40.

See e.g Trial Judgement, paras 39, 881,

See e.p. Trial Judgement, paras 889 and 891.
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and suspeeted that the AFRC were deliberately attempting to mislead the RUF.’® The
Trial Chamber further found on the basis of that evidence that despite his
representations to Gullit, Bockarie did not immediately order the deployment of RUF
troops.“0 The Trial Chamber additionally found on the basis of that evidence that
when the AFRC commenced their attack on Freetown, Bockarie regarded their failure
to wait for reinforcements as evidence that Gullit had lied to him and that SAJ Musa

was in fact still alive.’"!

2.128 However, the Trial Chamber found that it had “concerns regarding both the veracity

and accuracy of Sesay’s testimony”z'”'

which it found that it would only accept where
it “was certain that such evidence was not a deliberate manipulation by Sesay to
distort the truth or mislead the Chamber with regard to the issue of his liability or that
of Kallon and Gbao.™"? The Trial Chamber further found that “Sesay’s credibility is
at issue and his version of events has not generally been accepted, particularly the

evidence which deals with his conduct or the conduct of his co-Accused.” '

2.129 The issue of cooperation betwcen the AFRC and RUF during the Freetown invasion

was clcarly linked to Scsay’s own conduct and that of his co-Accused since they were
part of the decision-making High Command of the RUF. The Prosecution submits that
in the circumstances no reasonable tricr of fact could have relied on the evidence of
Sesay to make the findings of fact referred to in the previous paragraphs, when they
were unsupported by other evidence and were against the weight of all of the other

evidence and findings in the case referred to above.

(viii) The continuing pattern of crimes

(a} Introduction

2.130 Thc Prosecution submits that it is clear both from the pattern of atrocitics committed

by both AFRC and RUF forces throughout Sierra Leone and specific orders given by
Bockarie that it was intended that the mcans used to achieve the goal of capturing
Frectown and controlling the seat of power continued to include the same criminal

means.
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(b) Attack on the civilian population

2.131 The Trial Chamber described the attack against the civilian population as occurring in

three stages. During the first stage from November 1996 until the formation of the
AFRC/RUF Junta govemment in May 1997, mistreatment of civilians was
particularly frequent and endemic in Kailahun District where forced labour, forced
military training and forced marriages occurred.””® The second stage from May 1997
until the ECOMOG intervention of February 1998 was characterised by the joint
AFRC/RUF campaign to strengthen their “government” through killings and beatings
throughout Distncts including Bo, Kenema, and Kailahun and through forced mining
in Kenema and Kono.*'® The third stage of the attack from February 1998 to the end
of January 2000 involved a series of large-scalc military actions undertaken by the
AFRC/RUF in multiple locations throughout Sierra Leone. The Trial Chamber further
found that during the third stage: “The cnslavement and ‘forced marriages’ of
civilians in Kailahun District persisted as before. and these practices spread to Kono
District, Bombali District, Koinadugu Distrct, Freetown and the Western Area and

Port Loko District as troops moved through these areas.”!’

2.132 The Trial Chamber found that the pursuance of the ammed conflict and the attack

directed against the civilian population were regarded as being mutually reinforcing
and “the violence directed against civilians was a fundamental feature of the war
effort, utilised amongst other purposes to punish those who provided support for the

CDF/ECOMOG and to finance the purchase of arms and ammunition from slave

labour.™'8

2.133 The Trial Chamber found that the attack on the civilian population was both

widespread and systematic.’'® It was found that during the January 1999 Freetown
invasion, rebel troops were ordered by their leaders to bum public and private
property and to kill and maim civilians.””® The widespread violence against civilians
was found to be organised.’*' The Trial Chamber found that the evidence contained
numerous examples of operations staged by AFRC/RUF forces pursuant to pre-

conceived plans or policies which were given particular names and directed at spccific
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objectives.’® One example given was the RUF attack to recapture Kono District in
December 1998 which saw numerous atrocities against civilians.>*® The Trial
Chamber noted that witnesses referred to military attacks staged by AFRC/RUF
fighters throughout the Indictment period as Operation No Living Thing or Operation

Spare No Soul ***

2.134 The Trial Chamber stated that it had heard overwhelming evidence of a general nature

which established that the AFRC forces in Freetown intended to direct a campaign of
violence against the civilian population.325 The Prosecution submits that the only
reasonable conclusion open to the Chamber was that the continuation of this
campaign was synonymous with the continuation of the JCE. The campaign continued
to amount to a campaign of terror with the commanders instilling in their fighters “a
sense of revenge against the civilian population, ECOMOG forces and the Kabbah
Government that led dircctly to widespread violence, chaos and terror during the

326
attack on Freetown.”

{c) Burning

2.135 The bumming of homes and entire towns was a persistent feature of AFRC/RUF

military operations. The Trial Chamber found for example: that Koroma had declared
Koidu a “no go area” for civilians and ordered that Koidu was to be bumed to the
ground;**’ that these orders were “supported and endorsed by Scsay”;328 that in early
April 1998, Superman, on Bockarie’s orders, ordered the retreating fighters to burn
Koidu Town to the ground;’® and that “[t]he burning in Tombodu was an operation

organised jointly between the AFRC and the RUF.**°

2.136 Similarly, the Trial Chamber found that during the Freetown invasion, Bockarie

announced over BBC Radio that he had ordered strategic positions to be burned™’

and “advised Gullit that if ECOMOG forced them to retreat further, the troops should
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2.138

2.139

2

burm the central part of Freetown, including all key butldings, to the gTOund.”332 This
instruction was carried out by Gullit who ordered that petrol be distributed to the
Commanders at State House and dispatched troops to burn buildings.333

The Trial Chamber found that even though Bockarie gave Gullit instructions to burn
strategic points, this had afready been done before the advice was received.” The
Prosecution submits that rather than proving that the AFRC independently
contemplated the commission of such crimes, this proves that certain acts, such as
buming, were always contemplated as the means of achieving the common purpose.
Furthermore, there was evidence before the Trial Chamber that on the seeond day
after the Freetown invasion, ||| | | | JEEE State House and he saw Bazzy, Gullit
and Five-Five together with Gibril Massaquoi, Steve Bio, and Alfred Brown of the
RUF at a meeting where a decision was taken to burn Freetown, and it was after this

meeting that the petrol was distributed and the burning started.>**

(d) Looting

The Trial Chamber found that after the Intervention and during the retreat from
Freetown, the AFRC and RUF Commanders decreed that fighters wcre to “pay
themselves™ by looting civilian property and Operation Pay Yourself was announced
by Koroma over the BBC and endorsed by Superman and Bockarie.?® The Trial
Chamber found that from that point onwards, looting was a systemic feature of AFRC
and RUF operations.™ It was found that the RUF officially approved looting, as they
used the looted “government properties” to finance the war, ineluding the purchase of

ammumition.”*®

(e) Forced recruitment and labour

The Trial Chamber found that throughout the armed conflict in Sierra Leone, the RUF
and AFRC/RUF forces engaged in abduction campaigns in which thousands of
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333

Trial Judgement, para. 883,
Tral Judgement, para. 883.

3% Tral Judgement, para. 2199.

Trial Judgement, para. 783-784.
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children of varying ages were forcibly separated from their families.™ A substantial
pereentage of AFRC/RUF fighters were found to be young recruits.**" The Chamber
found that children under 15 were widely used in the attack on Koidu Town and
during the period of AFRC/RUF joint control over the district. Children were being
trained through 1998 and 1999.*"" The Chamber also found that the RUF had a
planned and organised system in whieh civilians were intentionally forced to engage
in various forms of forced labour throughout Kono District between February and

December 19983

2.140 TF1-361 testified as to the training base established in Koinadugu to train captured

e . 343
civilians in order to increase manpower.

2.141 Notably the Trial Chamber found that up to 2000 abducted civilians were present with

the troops during the Freetown invasion and forced to carry food and ammunition.*’
Furthermore, as the AFRC/RUF troops were being doven out of Freetown and the
Western Area, hundreds of civilians, ineluding a large number of children, were

abducted and used for forced labour.***

(ix) Incorrect application of legal principles

2.142 The Tnal Chamber recalled that “in order to establish the existence of a joint eriminal

enterprise, there must be a plurality of persons acting in concert in pursuance of a

common plan whose purpose is either inherently criminal or which contemplates the

reaslisation of an objective through conduct constituting crimes within the Statute.™*®

2.143 Further, the Tral Chamber found that where the JCE is alleged to include crimes

committed over a wide geographical area, an accused may be found criminaily
responsible for his participation in the enterprise even if his own significant
contributions occurred only in a much smaller geographical area, provided that he had
knowledge of the wider purpase of the cammon design.**’ The Trial Chamber also

held that the principal perpetrator need not be a member of the joint eriminal
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enterprise, but may be used as a tool by one of the members of the joint eriminal

- 348
cnterpnse.3

2.144 As to the mental element, the Trial Chamber distinguished the first and third

categories of JCE.**® Under the first category the Accused must be proved to have
shared the mtent of all the participants to commit the crime and to have intended to
participate in a common plan whose objeet was the commission of the crime.**
Under the third category of JCE, the accused must be proved to have had the intention
to take part in and contribute to the common purpose, and incurs responstbility for a
crime that was beyond the common purpose but nevertheless a natural and foreseeable
consequcnce thereof if he is proved to have had suffieient knowledge that the

additional crime was a naturat and foreseeable consequence to him in particular.*’

2.145 The Trial Chamber found that the RUF had no control over the AFRC forces in

Frectown during the attack.”? The Trial Chamber appearcd to base its conclusion that
the Accused could not bc hcid liable for crimes committed by AFRC forces in
Frcetown on its findings as to thc absence of control. The Trial Chamber found that
the perpetrators of the crimes committed in Freetown and thc Western Area wcre
fighters under the command of Gullit.** The Chamber recalled that a small
contingent of low-ranking RUF fighters participated in the AFRC attack on Freetown
but found that thosc men were subordinate to Gullit’s command.™ The Trial
Chamber considered “that Bockarie’s conduet in making announcements over
international radio networks in relation to the AFRC afiack may also have contributed
largely to the incorrect assumption that the troops in Freetown werc under his
control.””®® The Trial Chamber reiterated thesc findings as to the lack of “effective
control” by RUF commanders over AFRC fighters in relation to Koinadugu®® and
Bombali*>" Districts. The Trial Chamber noted that Superman had no “effective

control” over SAJ Musa in Koinadugu District®® and that he was no longer under the
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“effective control” of Bockarie or Sesay after the failed Fiti-Fata mission.””® Further,
the Trial Chamber found that as a Staff Commander, Gbao did not have effective
control over RUF fighters in the context of its finding that Gbao did not share the
intent for the erimes committed in Bo District.’®’

2.146 While the Tnial Chamber may have been concerned in some instances with superior
responsibility under Article 6(3) of the Statute rather than with JCE responsibility,
this is not always clear from the context. An accused tn a leadership position may
contribute to a JCE by consistently failing to take action to prevent crimes or to
punish responsible subordinates®®' but “effective control” over subordinates is not a
requirement for JCE liability to ensue. Thus, it is not necessary to prove that the
forces involved in the attack on Freetown were under the command and authonty or
“effective control” of the RUF in order for JCE liability to apply with respect to the
crimes committed during the attack and its aftermath. Liability on the basis of
participation in a JCE may take the form of assistance in, or contnbution to, the

362

execution of the common purpose.”™ Furthermore, it is possible for co-perpetrators in

a JCE to be removed from the actus rews of a crime and it is not required that the

1*% Senior leaders necessarily

accused’s participation be necessary or substantia
divide tasks up amongst each other and use the means at their disposal, such as armies
or police forces, to execute the common plan. Indeed, the Trial Chamber found that
the “distance of Gbao to many of the crimes is not a reason for denying his

participation under the basic form.”**

*% " Trial Judgement, para, 1502,

30 Trial Judgement, paras 2040-2041.

! The Trial Chamber in Krajisnik found that: “An expansion of the criminal means of the objective is
proven when leading members of the JCE are informed of new types of crime committed pursuant to the
implementation of the common objective, take no effective measures to prevent recurrence of such crimes,
and persist in the implementation of the common objective of the JCE." Prosecutor v Krajismik, 1T-00-35-
T, “Judgement”, Trial Chamber, 27 September 2006. (“Kraji¥mik Trial Judgement”), para. 1098,
Prosecutor v Blaski¢, 1T-95-14-T, “Judgement”, Trial Chamber, 3 March 2000, (“Blafkié Trial
Judgement”), para. 337: “the failure to punish past crimes. which entails the commander’s responsibility
under Article 7(3}, may, pursuant to Article 7(1) and subjeci to the fulfilment of the respective mens rea
and actus reus Tequirements, also be the basis for his liability for either aiding and abettiug or instigating
the commissicn of further crimes.”

Trial Judgement, para. 261, referring to 7adi¢ Appeal Judgement, para. 227. See also Srakic Appeal
Judgement, para. 64.

Brdanin Appeal Judgement, para. 430-431; Kvodka Appeal Judgement, para. 98,

Trial Judgement, para. 2013. See Tadié Appeal Judgemeut, para. 199 (citing Ponzono case: the accused
“must be the cog in the wheel of events leading up to the result whicb in fact occurred. He can further that
object not only by giving orders for a criminal offence to be committed, but he can further that object by a
variety of other means[...].” The need for knowledge on the part of the accused as to the intended purpose
of the criminal enterprise was stressed.

362

kLX)

364

Prosecuror v. Sesay, Kallon, Gbao SCSL-04-15-A 51



2708

2.147 The Trial Chamber found that “a joint eriminal enterprise is divisible as to
participants, time and loeation.™** Examining a JCE by location should not mean
losing sight of the principle that assistanee in, or eontribution to, the exeeution of the
common purpose does not need to be proved for each geographical area as long as the
plurality of persons and eommon plan continue and the accused continue to contribute
to the exeeution of the JCE. Thus, the Prosecution did not have to prove that the
Aceused themselves participated in the crimes committed in Freetown if these crimes
by their nature remained part of the agreed eriminal means to achieve the joint
AFRC/RUF objectives.

2.148 For the reasons given above, the only conclusion reasonably opcn on the basis of the
findings of the Trial Chamber and the evidence in the ease was that the commanders
of the Freetown attack, with whom the Aceused shared a common criminal plan, in
particular Gullit, remained part of the JCE after April 1998. On this basis, the
Accused may be held liable for the erimes forming part of the agreed-upon criminal
means which occurred during that attack and its aftermath, Where these crimes were
carried out by low-level commanders or rank-and-filc fighters, the senior leaders who
were members of the JCE may nonetheless be held liable on the basis that these
individuals were used by the senior leaders to commit erimes that were either
intended by the members to further the eommon purpose or were the natural and

foreseeable consequence of the implementation of the eommon purpose.”®®

{x) Conclusion

2.149 For the reasons given above, on the basis of the Trial Chamber’s findings and the
evidence before it, the only conclusion open to any reasonable trier of fact is that the
JCE which the Trial Chamber found to have existed from May 1997 to April 1998
continued in existence until at least February 1999, and that after April 1998 it
therefore remained the common purpose to regain power over Sierra Leone by means
that included the commission of crimes charged in Counts 1 to 14 of the Indictment.

2.150 Alternatively, for the reasons given above, on the basis of the Trial Chamber’s
findings and the cvidence before it, the only conclusion open to any reasonable trier

of fact is that, to the extent that any of the crimes in Counts 1 to 14 of the Indictment
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may not have been within the intention of any partieular partieipant in the JCE after
April 1998, sueh erimes were the natural and foreseeable consequence of the effecting

of the common plan, design or purpose / joint criminal enterprise.

E. Continued participation of the Accused in the JCE

(i) Introduction

2.151 The Trial Chamber found that ail three of the Accused were participants in the JCE in
the period from its inception soon after the 25 May 1997 coup.” The Trial Chamber
found that all three Accused continued to be participants in the JCE throughout the
Junta period, and following the 14 February 1998 ECOMOG intervention until the
end of April 199836

2.152 If the Appeals Chamber upholds the submissions above, and finds that the only
conclusion reasonably open to the Trial Chamber was that the JCE continued at least
until the end of February 1999, it is submitted that on the basis of the findings of the
Trial Chamber and the evidence in the case as a whole, the only conclusion
reasonably open to the Trial Chamber was that the three Aecused in this ease
continued to be participants in it. There is no basis on which a trier of fact could
conclude that, notwithstanding the continuation of the JCE beyond April 1998, one or

more of the Accused in this case withdrew from it in April 1998,

(iiy Continned participation of Sesay

2.153 The Trial Chamber found that given his position of power, authority and influence
including his role, rank and close relationship and cooperation with Bockarie, Sesay
contributed significantly to the JCE in the period up to the end of April 1998.%°

2.154 The Tnal Chamber found that following the recapture of Kono by RUF troops
subordinate to Sesay in December 1998, the practice of forced mining became
widespread and continued until after January 2000.>™ Sesay’s eonduct was found to

be a significant contributory factor to the perpetration of enslavement and it was

Trial Judgement, para. 1990

' Trja] Judgement, paras 2072, 2081,

% Trial Judgement, para. 1996, See also Trial Judgement, paras 2085 and 2089.
7% Trial Judgement, para, 2111.
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found that he intended the commission of the crime.”’’ The Trial Chamber was
satisfied that Sesay, acting in concert with other senior members of the RUF, designed
the abduction and enslavement of hundreds of civilians for diamond mining
throughout Kono District.’’? The Trial Chamber found Sesay liable under Article 6(1)
of the Statute for planning the enslavement of hundreds of civilians to work in mines
at Tombodu and throughout Kono District between December 1998 and January
2000, as charged in Count 13 of the Indictment.”
The Trial Chamber found that the “RUF practice of conscripting persons under the
age of 15 into their armed group between 1997 and September 2000 in Kailahun,
Kono and Bombali Districts was conducted on a large scale and in an organised
fashion.’™ Sesay was found to have made a substantial contribution to the planning
of this system of conscriptionm and it was found that he “directly participated in and
made a substantial contribution to the planning and cxecution of the use of persons

3376

under the age of 15 to participate actively in hostilities. It was found that Sesay

had the requisite intent for this crime.””’

The recruitment and use of child soldiers was found to be one of the criminal means
to achieve the common purpose,”’”® and Sesay’s involvement in the crime
consequently amounts to a substantial contribution to the fulfilment of the common
purpose. (While noting this contribution to the JCE for purposes of the present ground
of appeal, the Prosecution does not seek to substitute Sesay’s existing conviction on
Count 12 on the basis of planning with a conviction on Count 12 on the basis of JCE
liability.)

In respect of the period afier April 1998, the Trial Chamber additionaily relevantly
found as follows.

From around May 1998 to November 1998, Sesay was based in Pendembu. He had
access to the sole radio set in Pendembu and regularly communicated with

Bockarie."”” By December 1998, he had been recalled to Buedu and reinstated as

in
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Trial Judgement, para. 2115.
Trizl Judgement, para. 2113.
Trial Judgement, para. 2116.
Trial Judgement, para. 2223.
Trial Judgement, para. 2226.
Trial Judgement, para. 2228,
Trial Judgement, para. 2229,
Trial Judgement, para. 1582.
Trizl Judgement, para. 831.
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BFC.**® He led and eommanded the RUF attack to reeapture Koidu in Deeember
1998.*" Gullit communicated with Sesay on the radio after reaching Rosos sometime
in July or August 1998.* In one radio communication between Gullit and Sesay,
Gullit told Sesay to have confidence in him and insisted that they needed to co-
operate, whereupon Sesay responded that he was very happy that eommunication had
“resumed from the two ends”, and referred to Gullit as a “brother.”*®® While Gullit’s
troops in Freetown were trying to find an eseape route out of Freetown, Sesay
instructed Rambo to reeeive them at Waterloo.”®*

2.159 The Trial Chamber found that the mere deployment of Rambo and RUF fighters in the
direction of the Western Area did not amount to a significant eontribution to erimes
committed in Freetown and the Western Area.”® However, in order to prove that
Sesay continued to be a member of the continuing JCE in this period, there is no need
to prove that he made a specific contribution to the Freetown operation. The question
is whether he continued to share the AFRC/RUF eommon purpose, and whether he
continued to make a significant contribution to that common purpose. The
AFRC/RUF common criminal purpose was to take power and control over the
territory of Sierra Leone through the commission of crimes within the Statute of the
Court.’® [If the Appeals Chamber aceepts that this common criminal purpose
continued after April 1998 until at least the end of February 1999, it i1s submittcd that
no reasonablc trier of fact could possibly conelude that the acts of Sesay referred to
above did not contribute substantially to the JCE. Sesay is therefore criminally
responsible for all of the crimes committed within the JCE.

2.160 In any event, Sesay could bc said to have made a direct contribution by providing
manpower for the Freetown attack, an act which was found to constitutc a significant
contribution to the furtherance of the common purpose in a different part of the Trial
Judgement.*®’

2.161 The Trial Chamber accepted Sesay’s testimony that he had no prior knowlcdge of the

AFRC advance towards Frectown and concluded that he was not in contact with

580
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Trial Judgement, para. 861.
Trial Judgement, para. 2126.

B2 Trjal I udiement, iara. 848.

Trial Judgement, para. 2205,
%% Trial Judgement, para. 1779, See para, 2.21 above.
%7 See Trial Judgement, para. 2101.
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AFRC commanders until he arrived in Waterloo in January 1999.**¢ However, it is
not a requirement for JCE responsibility for a particular crime that the accused was
aware beforehand that the particular crime in question was about to be committed. All
that is required is that the accused was a participant in the JCE, and thc accused
intended that crimes of the type in question would be committed in furtherance of the
common purpose, or that it was a natural and foreseeable consequence that crimes of
the type in qucstion would be committed in execution of thec common purpose. On the
findings of the Trial Chamber and thc evidence before it, no reasonable trier of fact
could conclude that Sesay did not intend that crimes of the kind committed during the
Freetown invasion would be committed in furtherance of the JCE, or that the
commission of such crimes were not the natural and foreseeable conscquence of the

JCE.

(iii) Continued participation of Kallon

The Trial Chamber found that Kallon participated in the design and maintcnance of
the system of forced recruitment and use of child soldiers and that his contribution in
this regard was substantial.*® It was found that Kallon had the requisite intent for this
crime.*®® Given that the recruitment and use of child soldiers was found to be one of

31 Kallon’s involvement in the

the criminal means to achieve the common purpose,
cnime amounts to a substantial contribution to the fulfilment of the common purpose.
{As indicated above in rclation to Sesay, while noting this contribution to the JCE for
purposes of the present ground of appcal, the Prosecution does not seek to substitute
Kallon’s existing conviction on Count 12 on the basis of planning with a conviction
on Count 12 on the basis of JCE liability.)

The Trial Chamber found that following the failed Fiti-Fata mission, Kallon was
posted to Pcndembu where he remained with Sesay until December 1998.°%

There is evidence that in late August 1998, when Bockarie ordered that a group of

radio operators be dispatched from Kono to join Gullit’s fighting force, Kallon

ordered _ leave Kono to go to SAJ Musa who in turn sent them
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Trial Judgement, para. 200.
Trial Judgement, para. 2231,
Trial Judgement, para. 2233,
Trial Judgement, para. 1982,
Trial Judgement, para. 839.
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to Gullit in Rosos.*®® There is evidence that Gullit communicated directly with Kallon

after reaching Rosos sometime in July or August 1998. Kallon responded that he was

happy that communication had resumed.”™

2.165 After the AFRC retreated from Freetown, Kallon participated in the meeting of AFRC
and RUF Commanders at which the two groups planned to cooperate in a second
attack on Freetown.

2.166 The Trial Chamber found that the Prosecution had not established that Kallon was
present with the RUF troops that were fighting ECOMOG at Waterloo.”” The
Prosecution submits that the Trial Chamber erred in reaching this conclusion and that
the only reasonable conclusion, based on the evidence, was that Kallon was present
with the troops at that stage.””

2.167 The Prosecution repeats the submission in paragraph 2.159 above that there 1s no need
to prove a specific contribution to the Freetown operation but rather a continued
commitment and contribution to the AFRC/RUF common purpose. This is
demonstrated by communications with Gullit, communications and cooperation with
Bockarie and Sesay, continued participation in military operations, the subsequent
arrival in Waterloo to provide reinforcement, and the participation in a meeting of
AFRC and RUF Commanders aimed at cooperating in a second attack on Freetown.
The Prosecution repeats the submissions in paragraphs 2.159-2.160 above which

apply mutatis mutandis in relation to Kallon.

(iv) Continued participation of Gbao

2.168 Gbao was found to have made a sufficient contribution to the JCE in Kailahun District

and his role as ideology instructor was found to have dictated the spirit in which the

crimes alleged in the Indictment were committed.*®’

”T

nial Judgement, para. 901.

% The Chamber noted that George Johnson, TF1-366 and TF1-360 testified that Kallon accompanied Rambo
and Superman to Waterloo: George Jolmson, Transcript 18 Qctober 2004, pp. 56-59, 63; TF1-366,
Transcript 15 November 2005, pp. 23-24; TF1-360, Transcript 25 July 2005, Closed Session, p. 49, The
Chamber preferred the evidence of other witnesses who referred exclusively to Rambo and Superman:
TF1-184, Transcript 5 December 2005, pp. 52-35; TF1-036, Transcript 28 July 2005, Closed Session, p.
65; Exhibit 119, TF1-334, Transcript from AFRC Tnal, 14 June 2003, pp. 55-56, as well as the evidence of
Kallon who testified that he travelled from Makeni with Sesay afier the fighting at Waterloo: Morris
Kallou, Transenpt 15 April 2008, pp. 10-11.

Trial Judgement, para, 2010.
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2.169 On the basis of the findings of the Trial Chamber, there is no suggestion that this role
ceased at the end of April 1998. However, in any event, and even more importantly,
Gbao contributed substantially to the JCE after the end of April 1998 by the means
described in paragraphs 3.45 to 3.83 below.

F. The consequences if this ground of appeal is upheld

(i) Imtroduction

2.170 If this ground of appeal is upheld, it follows that the three Accused are responsible on
the basis of JCE responsibility for crimes that were committed within the JCE after

the end of April 1998.

(ii) Crimes committed after the end of April 1998 in Koinadugu
District, Bombali District and Port Loko District

2.171 As a consequence of its finding that the JCE ended in Apnl 1998, the Trial Chamber
decided to make no factual findings in respect of the evidence of crimes committed
after the end of April 1998 in Koinadugu District,”™ Bombali District®® or Port Loko
District.*®® It follows that even if this ground of appeal is upheld, convictions cannot
be entered against the Accused for any crimes committed after the end of April 1998
in these Districts, unless and until findings of fact have been made on the evidence
relating to such crimes.

2.172 The Prosecution acknowledges that at this stage it would be rmpracticable to remit the
case to the Tnal Chamber for further findings of fact on this evidence. The
Prosecution similarly acknowledges that in the circumstances of the present case, it
would not be appropriate to request the Appeals Chamber to make findings of fact at
first instance on the evidence of such crimes. Therefore, cven if this ground of appcal
is upheld, the Prosecution does not seek any remedy in respect of crimes committed
after the end of April 1998 in Koinadugu District, Bombali District or Port Loko

District,

% Trial Judgement, paras 2147-2178.
Trial Judgement, paras 2179-2181.
Trial Judgement, paras 2218-2219,
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2.173 The Tral Chamber made factual findings with respect to Freetown and the Western

(iii) Crimes committed in Freetown and the Western Area

Area™ in January-Febmary 1999, during and in the aftermath of the Freetown
invasion. However, the Tnal Chamber did not enter any convictions for this

. 402
location.

2.174 1If this ground of appeal is upheld, it follows that the Accused in this case are
cnminally responsible under Article 6(1) of the Statute for committing these crimes,

as participants in a JCE.

(iv) Crimes committed after the end of April 1998 in Kono District

2.175 The crimes which the Trial Chamber found to have been committed in Kono District
after the end of April 1998 are summarized in paragraph 2065 of the Trial Judgement.
Having found that the JCE ended at the end of April 1998, the Trial Chamber entered
convictions under other modes of liability for Sesay and Kallon with respect to these
CIImCS.

2.176 I follows logically that if this ground of appeal is upheld, the Accused are criminally
rcsponsible under Article 6(1) of the Statute for committing thcse crimes, as
participants in a JCE, at least insofar as these crimes werc committed in the period up
to the end of February 1999. In case of some of these crimes, the Accused were
convicted on the basis of modes of liability other than JCE. In thosc cases where this
has occurred, in the interests of judicial economy, the Prosecution docs not seck
unnecessarily to substitute convictions already cntered under another mode of liability

with convictions under the JCE mode of liability.

(¥) Crimes committed aftcr the end of April 1998 in Kailahun District

2.177 The crimes which the Trial Chamber found to have been committed in Kailahun
District are summanzed in paragraph 2156 of the Trial Judgement. The crimes listed
in that paragraph at Items 5.1.2 and 5.1.3 were crimes of a continuing nature (forced
marriage and enslavement), which the Trial Chamber found to have commenced
before the end of Aprnl 1998 but to have continued in some cases up to the end of

Scptember 2000.

WL Trial Judgrement, paras 2185-2212.
*© Trial Judgement, paras 2212, 2215, 2216, 2217.
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2.178 In relation to the period prior to the end of April 1998, the Trial Chamber found that
these crimes were within the JCE.*® It follows from the submissions above, and from
the Trial Chamber’s reasoning as to why these crimes were within the JCE prior to the
end of April 1998, that these crimes continued to be part of the JCE after the end of
April 1998 4%

2.179 It follows that the three Accused are criminally responsible for crimes in the period
after April 1998 as participants in a JCE, and this adds to the criminality of the

convictions of the Accused on Counts 1, 7, 9 and 13.%

G. Conclusion

2.180 For reasons given above, the Prosecution requests the Appeals Chamber:

(i) to reverse the Trial Chamber’s findings that the eommon plan, design or
purpose / joint criminal enterprise between leading members of the AFRC and
RUF ceased to exist sometime in the end of April 1998;

(i) torevise the Trial Judgement by adding further findings:

(a) the common plan, design or purpose / joint criminal enterprise between
leading members of the AFRC and RUF continued to exist at least until
the end of February 1999; and

(b) that Scsay. Kallon and Gbao remained participants in the common plan,
design or purpose / joint criminal enterprise throughout that period; and

(¢) that the following crimes were within the intent of the participants in that
common plan, design or purpose / joint criminal enterprise, including
Sesay, Kallon and Gbao:

(I)  the crimes that the Trial Chamber found, in paragraphs 1512, and
1516 to 1608 of the Trial Judgement, to have been committed in
Freetown and the Western Area;

(II) the crimes referred to in paragraph 2065 of the Trial Judgement,
which were found by the Trial Chamber to have been committed in
Kono District after the end of April 1998;

(IT) the crimes referred to in paragraph 2156 (Items 5.1.2 and 5.1.3) of
the Trial Judgement, which were found by the Trial Chamber to

9 Trial Judgement, paras 2158-2163,
" Trial Judgement, paras 2158-2163.
% Trial Judgement, para. 2156 (Items 5.1.2 and 5.1.3).

Prosecutor v. Sesay, Kallon, Ghao SCSL-04-15-A 60



LH Yy
have been committed in Kailahun District, to the extent that such
crimes were committed after the end of April 1998, or

(d) altermatively to (c} above, that the crimes referred to in sub-paragraph
(c)(I) to (III) above were the natural and foreseeable consequence of the
effecting of the common plan, design or purpose/ joint criminal
enterprise; and

(e) that Sesay, Kallon and Gbao are each individually responsible under
Article 6(1) of the Statute for committing, as pacticipants in a joint
criminal enterprise, the crimes referred to in sub-paragraph (c)(I) to (III}
above;

(i1i} to make resulting amendments to the disposition provisions of the Trial

Judgement; and

(iv) to increase the sentences imposed on Sesay, Kallon and Gbao to refleet the

additional criminal liability.

3.  Prosecution’s Second Ground of Appeal: Acquittal of
Gbao on Count 12

A. Introduction

3.1 The Indictment charged the Aeeused in Count 12 with conscripting or enlisting
children under the age of 15 years into armed forces or groups, or using them to
participate actively in hostilities. The Prosecution alleged that the Accuscd were
individually criminally responsible pursuant to Article 6(1) of the Statute, or
alternatively Article 6(3) of the Statute.*”® The Accused were inter alia alleged to
have committed the crime through participation in a jomnt eriminal enterprise
(“JCE”)l‘lOT

32  The Trial Chamber found that there was a “system of eonscription”, which “required a
substantial degrcc of planning and that this planning was conducted at the highest
levels of the RUF organisation”.*® Sesay and Kallon were both found to have made a

substantial contribution to thc planning of this system of conscription.*"® The Trial
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Indictmcnt, para. 68.

Indictment, paras 36 — 37 read together with para. 68.
Trial Judgement, para, 2223.

*7  Trial Judgement, paras 2226 and 2231.
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Chamber also found that they both participated in and made a substantial contribution

to the planning and execution of the use of persons under the age of 15 to participate

actively in hostilities.*'” Sesay and Kallon were consequently held liable under Article

6(1) of the Statute for planning the use of persons under the age of 15 to participate

actively in hostilities.”"!

3.3 However, Gbao was acquitted on Count 12.

3.4  The Prosecution’s Second Ground of Appeal is that the Trial Chamber erred n [aw
and/or erred in fact in finding that Gbao is not individually responsible for the
conscription and/or the use of child soldiers as charged in Count 12 of the Indictment.

3.5  The Prosecution submits that the Trial Chamber failed to reason properly and to give
due consideration to all modes of Hhability when considering the individual
responsibility of Gbao for this crime.

3.6 In particular, the Prosecution submits that on the findings of the Trial Chamber and
the evidence before it, the only conclusion open to any reasonable trier of fact is that
Gbao, as a participant in the JCE found by the Trial Chamber to have existed between
May 1997 and Apnl 1998, is individually criminally responsible under Article 6(1) of
the Statute for committing, as a participant in that JCE, the crimes charged in Count
12 of the Indictment that were found by the Trial Chamber to have been committed
between May 1997 and April 1998, (See Section B below.)

3.7  Furthermore, if the Prosecution’s First Ground of Appeal is upheld, the Prosecution
submits that the only conclusion open to any reasonable trier of fact is that Gbao is
individually criminally responsible under Article 6(1) of the Statute for committing,
as a participant in that JCE, the crimes charged in Count 12 of the Indictment that
were found by the Trial Chamber to have been committed after April 1998. (See
Section C below.)

3.8 Additionally and in the alternative, the Prosecution submits that on the Trial
Chamber’s findings and/or the evidence before it, the only conclusion open to any
reasonable trier of fact is that Gbao was responsible for planning the system of forced
conscription of children under the age of 15 set up in Kailahun District from 1996 to
December 1998. Additionally to his liability on the basis of planning in Kailahun
District, it is submitted that Gbao’s eonduct in Kailahun District amounted to aiding

and abetting the crimes charged in Count 12 that were found by the Trial Chamber to

1° " Trial Judgement, paras 2228 and 2231.
‘' Trial Judgement, paras 2230 and 2234.
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have been committed outside Kailahun. Alternatively, 1t is submitted that, at the very
least, Gbao is liable for aiding and abetting all of the crimes charged in Count 12 of
the Indictrment that were found by the Trial Chamber to have been committed (See
Section D below.)

3.0  The remedy sought by the Prosecution in respect of this Ground of Appeal 1s sct out

in Section E below.

B. JCE liability for crimes committed until April 1998

(i} Introduction

3.10 The Trial Chamber found that until some time in the end of April 1998, all three
Accused in this case were participants in a joint criminal enterprise whose other
participants included other senior members of the RUF and senior members of the
AFRC. The Tral Chamber found that all three Accused were guilty of various crimes
of which they were charged in the Indictment on the basis of JCE hability, the Trnal
Chamber having found that these crimes were committed within the JCE. (See
paragraphs 2.3 to 2.6 and 2.12 to 2.25 above, in relation to the Prosecution’s First
Ground of Appeal.}

3.11 As mentioned above, the Indictment clearly alleged JCE liability in respect of Count
12 for the three Accused.*'? This remained the constant position of the Prosecution in
respect of Count 12, until the end of the trial. Indeed, the Prosecution Final Trial Brief
extenusively argues JCE liability in respect of Count 12,2

3.12 Inrespect of other cnimes with which the Accused were charged in the Indictment and
which the Trial Chamber had found wcre committed by RUF/AFRC forces, the Trial
Chamber expressly considered, in Part VII of the Trial Judgement, whether each of
the Accused was individually criminally responsible for thosc crimes on the basis of
JCE liability (scc Trial Judgement, Part VII, Section 2.2.2 (paragraphs 1977-2049),""*
Section 3.4 (paragraphs 2054-2061),*"° Section 4.2.2 (paragraphs 2067-2110),*'¢

12 Indictment, paras 36 — 37 read together with para. 68,

3 Prosecution Final Trial Brief, paras 285-286, 333-335 and 827.
3 Crimes committed in Bo District.
Crimes eommitted in Kenema District.

1 Crimes committed in Kono District,
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and Section 8.2.2 (paragraphs 2184-

Section 3.2.2 (paragraphs 2158-2173)*"

2212))*",

3.13 However, despite the fact that the Indictment expressly alleged the erimes in Count 12
to have been eommitted within the JCE, the Trial Chamber gave no express
consideration whatsoever to JCE hability in respeet of Count 12.

3.14 Indeed, Part VII, Seetion 10 of the Trial Judgement (paragraphs 2220 to 2237) is less
than four pages long, and only considers the Article 6(1) modes of liability of
personal commission {paragraphs 2221 and 2222) and planning (paragraphs 2223 to
2237). No express consideration was given to other Artiele 6(1) modes of liability.

3.15 The Tnal Chamber found at paragraph 2222 of the Trial Judgement that Gbao had not
personally committed any erime charged in Count 12. It then dealt with all other
Article 6(1) responsibility of Gbao on Count 12 in a single paragraph, paragraph

2233, which merely stated as follows:

The Chamber has found that Gbao loaded former child fighters onto a truck
and removed them from the Interim Carc Centre in Makem in May 2000.
We find this insufficient to constitute a substantial coniribution to the
widespread system of child eonscription or the consistent pattern of using
ehildren to aetively partieipate in hostilities. We further find that there is no
other evidenee that Gbao partieipated in the design of these crimes.*”

3.16 The Prosecution submits that the Trial Chamber did not properly address its mind to
the question of the JCE responsibility of the Accused in relation to Count {2. Indeed,
from a reading of the Trial Judgement it is not apparent that the Tnal Chamber gave
any consideration to this issue at all,

3.17 For the reasons given below, the Prosecution submits that on the findings of the Tral
Chamber and the evidence before it, the only conclusion open to any reasonable trer
of fact is that Gbao is individually criminally responsible, pursuant to his participation
in the JCE found by the Trial Chamber to have existed between May 1997 and April
1998, for the crime charged in Count 12.

3.18 The Prosecution notes that the logical consequence of the remedy above may be that
Sesay and Kallon also satisfy the elements under Article 6(1) of the Statute for
comunitting, as participants in a join! criminal enterprise, the crime charged in Count

12. However, the Prosecution does not seek any revision of the Trial Judgement to

417
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Crimes eommuitred in Kailahun District,
Crimes committed in Freetown and the Western Area.
Trial Judgement, para. 2235 (footnotes omitted).
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reflect joint eriminal enterprise responsibility of Sesay and Kallon on Count 12 as the
Trial Chamber convicted Sesay and Kallon on Count 12 under Article 6{1) on the

basis of planning.

(ii) The crime of conscription and use of child soldiers was committed
within the JCE

3.19 The findings of the Trial Chamber clearly show that the crime of conscription and use
of child soldiers was repeatedly and widely committed by RUF and AFRC forces
during the Junta period and beyond. In particular, it was found that in respect of the
crime of conscription of child soldiers it was established beyond reasonable doubt
that:

(i) between February and Apn! 1998, RUF and AFRC fighters routinely abducted
persons under the age of 15 in Kono District for the purpose of using them
within their respective organisations; and

(ii) RUF fighters subjected pcrsons under the age of 15 to forced military training
at Bayama and Bunumbu in Kailahun Distnet between 1997 and December
1998 [...].1%

3.20 As regards the crime of use of child soldiers, the Tnal Chamber also made findings
that:

(i) the RUF routinely used persons under the age of 15 to participate actively in
hostilities in Kailahun District from November 1996 to 1998 [...]

(ii) the AFRC/RUF routinely used persons under the age of 15 to participate in
combat actively in hostilities in Kono District between February and April
1998 {...1.**

3.21 The Trial Chamber expressly found that “the crimes charged under Counts 1 to 14
were within the joint criminal enterprise and intended by the participants to further the
common purpose to take power and control over Sierra Leone.*** Thus, the Trial
Chamber expressly found that the crimes of enlistment, conscription and use of child
soldiers charged in Count 12 of the Indictment were within the JCE.

3.22 The Trial Chaniber said in this respect that “additional criminal means to achieve the

common purpose included the enlistment, conscription and use of Child Soldiers

420
42!

Trial Judgement, para. 1708,
Trial Judgement, para. 1747,

2 Trial Judgement, para. 1982; see also para. 1985,
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(Count 12) as a means to enforce the militury components of the AFRC/RUF forces in
order to assist in specific military operations™*** In respect of the period following
the 14 February 1998 ECOMOG Intervention until the end of April 1998, the Trial

Chamber added that:

There was a widespread commission by AFRC and RUF fighters of [in
addition to other crimes] ... conscription and usc of child soldiers to
participate actively in hostilities during thc attack on Kono and in the
subsequent period of joint AFRC/RUF control over Kono Distriet. This
dcmonstrates that the common purpose agreed to by the AFRC and RUF
leadership continued to contempiate the commission of crimes within the
Statute as a means of increasing its exercise of power and control over the
territory of Sierra Leone. ™

The Trial Chamber found that “the RUF maintained mulitary and civil control in
Kailahun District, and during the Junta period, the RUF sustained a widespread and
systematic pattern of conduct which included conducting melitary training, such as the
enlistment, conscription and use of children under the age of 15 years to participate in
active hostilities.”*** The Chamber also found that the abduction, forced military
training and subsequent use of child soldiers was a deliberate, organised and
consistent practice in the RUF since its inception, in order to support the war effort of
the AFRC and the RUF.*** Numerous findings of the Trial Chamber indicate that the
recruitment of child soldiers was clearly a part of the common plan of the JCE and
was d crime contemplated by the participants of the JCE to achieve the common
purpose.*?’ Indeed, the conscription and use of child soldiers served, alongside
unlawful killings, enslavement, sexual and physical violence, as an additional
criminal means to achieve the eommon purpose.*”® The recruitment of child soldiers

was critical to provide regular military manpower to the RUF, as confirmed by the

findings below:

We find that the RUF depended on this method of conscription to maintain
its operattonal capability. We are reinforced in this finding because the
continuous recruitment of manpower by the RUF for combat was capital,
vital and indispensable for the pursuit and sustenance of their war effort, in
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Trial Judgement, para. 1982 {(ermphasis added).

Trial Judgement, para. 2070.

Trial Judgement, para. 2138,

Trial Judgement paras 1614. 1615, 1744, 2023; “The capture und forced conscription of civilians was part
ol the orgamsation’s way of operating from its earliest days”. Notably, the Trial Chamber found that many
of the senior members of the RUF were originally forced recruits, ingludiag Sesay, Kalloa and Gbao (See
Trial Judgement, para, 6354).

Trial Judgemeut, paras 1698, 1982, 1985, 2070,

Trial Judgement, para, 1982,
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order to ensure success and to facilitate the survival of the movement and
the achievement of its objcctives as defined in its ideology

The traiming of new rccruits was essential to the common purpose of the
RUF and AFRC as it ensured the maintenance of the military manpower
and the success of operations.*

3.24 The Trial Chamber found that “from its inception, the RUF adopted the strategy of the

NPFL requiring that upon capturing a village, every member of that village, including
the children, were involuntarily conscripted into the fighting forces.”*' The Trial
Chamber found that the RUF faught that “the streagth of a revolution relied on
manpower, women and men, young and old”.*** The military training of children by
the RUF indeed dates from the early days of the creation of the armed movement, as it
was found that between 1991 and 1992, children between the ages of 8 and 135 were
trained at Camp Naama in Liberia.**® Gbao was a Vanguard who himseif was trained
at Camp Naama. ***

The Trial Chamber established that “the practice of abducting and training persons

Lin

under the age of 15 with a view to their ultimate use in combat was widespread

among both factions throughout the Indietment period”.*”

3.26 The Trial Chamber found that children were “particularly useful in the RUF military

operations™*® and “cspecially prized as fighters due to their agility and obedience™.*”’

The Trial Chamber emphasized that “young boys were of particular vatue to the RUF
due to their loyalty to the movement and their ability to effectively conduct espionage
activities, as their small size and agility made them particularly suitable for hazardous

assignments.™*®

3.27 The Prosecution submits that on the basis of these findings of the Trial Chamber, the
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only conclusion open to any reasonable trier of fact is that the crimes charged in

Trial Judgement, para. 1698.

Trial Judgement, para. 2088.

Trial Judgement, para. 2023; see also para. 654: “A critical piilar of the ideology was thus the notion that
the people of Sierra Leone were tasked with helping the revolution succeed. It was ¢commou practice for
the RUF, upan capturing a village, to conscuipt its civilians, including children, into the ranks of the
fighting forces.”

Trial Judgement, para. 2023,

Trial Judgement, para. 1613,

Trial ludgement, paras 667-668,

‘I'ial lndgement, para. 1703.

Trial ludgement, para. 1710.

Trial judgement, para. 1703,

Trial ludgement, para. 1616,

Prosecutor v. Sesay, Kallon, Gbao SCSL-04-15-A 67



232 )

Count 12 were within the JCE, in the sense that it was part of the agreement between
the participants in the JCE that child soldiers would be conscripted and used by the
RUF. Thus, on the express findings of the Trial Chamber, there is no doubt that the
crimes charged in Count 12 of the Indietment that were committed during this period

were within the JCE,

(iif) Gbao was a participantin the JCE

328 (bao was found by the Trial Chamber (o be a member and participant of the JCE
which it found existed between certain members of the AFRC and the RUF.*

3.29 It 1s submitted that it follows as a matter of law that if the crimes charged in Count 12
were within the JCE, and if Gbao was a participant in the JCE, that he is individually
criminally responsible under Article 6(1) of the Statute for committing those crimes,
on the basis of JCT liability,

3.30 For the reasons given in Sub-section (iv) below, it is submitted that on the findings of
the Trial Chamber and the evidence in the case, the only conclusion reasonably open
ts that Gbao himself did share the intent with other participants in the JCE that the
crimes charged in Count 12 would be committed.

331  Even if it were hypoihetically the case that Gbao, although a participant in the JCE,
did not share the intent to commit the crimes of conscription and use ot child soldiers,
he would still be individually criminally responsible for those crimes on the basis of
the third form of JCE liability (JCE III), if the commission of the crimes charged in
Count 12 was a natural and foreseeable consequence of the effecting of the commen
purpose.*’ For the reasons given in Sub-section (iv) and (v) below, it is submitted
that ar the very least, the only conclusion open to any reasonable trier of fact is that
the commmssion of the crimes charged in Count 12 was a natural and foresseable
consequence of the effecting of the common purpose.

3.32 To be responsible for thc Count 12 crimes as a participant in the JCE, it is not
necessary to demonstrate that Gbao made a substanual contribution specifically to the
commission of the Count 12 crimes. It is only necessary to establish that Gbao made a

substantial contribution fe the JCE.**' Provided that hc made a substantial

** " Tria} Chamber Judgement, paras 2009, 2057, 2104-2105 and 2164,
0 Tral Judgement, para. 266 referring to Brdjunin Appeal Judgement, para. 411. See also Stakic Appeal
Judgement, para. 65; Vasiljevic Appeal Judgement, para. 99; Tadi¢ Appeal Judgement, paras 204, 227-228.

0 Trial Judgement, para. 26).
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contribution te the JCE, he wil! be individually criminally responsibie for all crimes <
(1) that were contemplated by the JCE participants to be committed as a means of
giving effect to the common purpose, or (ii) that were a natural and foresceable
conseguence of the effecting of the common purpose. A participant 1n a JCE will be
individually criminally responsible for all such crimes, even if he did not make a
substantial contribution specifically to each and every onc of those crimes.*? The
Trial Chamber expressly found that Gbao made a substantial contnbution to the
JCE™ Particularly, the Trial Chamber found that “the acts by Ghao [...] amount to a
significant contribution to the furtherance of the common purpose by securing
revenue, territory and manpower for the Junta Governement™ *** 1t foliows that he is
individually criminally responsible for the Count 12 crimes, regardless of whether or
riot he made a substantial contribution specifically to those crimes.

3,33 However, for the reasons given in Sub-section (iv) below, it is submitted that in any
event, on the findings of the Trial Chamber and the evidenee before it, the only
conclusion reasonably open is that Gbao himself did make a substantial contribution

to the crimes of conscription and use of child soldiers.

(iv) Gbao’s role in the system of conscription and use of child soldiers

334 The findings of the Trial Chamber indicate that there was a clear pattern of
abductions, iraining and use of child soldiers within the RUF.* The Trial Chamber
further noted that “the existence of a specific combat unit for child fighters, as well as
the fact that its title entered into common parlance in Sierra Leone, further
demonstrates the entrenched and institutionalised nature of the practice of
recruitment and use of ¢hild soldiers.”® The Trial Chamber described the system of
conscription to be well organised and designed.**’ It held further that the planning of
this system was conducted at the highest level of the RUF organisation. ***

3.35 The scheme in place in respect of forced recruitment, as found by the Trial Chamber,

can be summarised as follows. First civilians were captured or abducted, including

442

See Prosecution’s First Ground of Appeal, paras 2.147, 2.159 and 2,167 above,
%5 Trial judgement, paras 2009-2048, 2057-2058, 2104-2105 and 2164.

#4 Trial Judgement, para. 2164,

#5 Trial Judgement, paras 1617-1624.

¥ Trial Judgement, para. 1621 {emphasis added).

Tria; Judgement, para. 2223,

Triai Judgement, para. 2225.
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children, as age did not matter. The Trial Chamber found that “the RUF/AFRC forces
gngaged 1n abduction campaigns in which thousands of children of varying ages were
forcibly separated from their families.™*® Civilians were then forcibly brought to
Kailahun where they were screened “to ascertain their suitability for combat
operations”.**® The Trial Chamber found that “in February 1998, a numbcr of young

boys, girls and young women from Koidu and other locations in Kono District were

taken to Camp Lion. Among the recruits was —
I, i vilians, including
children under 15 years old, were forcibly trained for military purposes™® and, upon
completion of the training, new freshly trained recruits “were deployed throughout the
country [and] SBUs were mixed with other fighters and accompanied them to the
front lines”*? The evidence shows that they were sent Lo different areas in Kono or
Kailahun to perform a variety of military tasks ranging from combat activities™ such

as armed patrols,”” to serve as bodyguards to commanders” " or as spics457, to guard
military ob_lv:cu‘u.fcsMR or 1o perpetrate crimes agamnst civilians.** _

Ghbao was based in Kailahun during the relevant time pertod. The Trial Chamber
found that “RUF activities in Kailahun furthered the ultimate goal of joint political,
economical and territorial control.”™*' The Trial Chamber held that “the widespread
and systematic crimes were for the benefit of the RUF and the Junta in furthering their
ultimate goal of taking political, economic and territorial control over Sierra

LEOIIC 462

Trial Judpement, para. 1617. Sce also patz. 1696: “[...] during military operations and attacks on villages
and civilians, the RUF and later the AFRC/RUF, routinely and systematically abducted children ipcluding
those ander the age of 15, who they deemed fit to perform specific functions within their fighting forces.”

Trial Judiement, iara. 1618.

Trial Judgement, paras 1633-1645 and 1G99,
Trial Judgement, para. 1644,

Trial Judgement, paras 1710-1712.

‘Trial Judgement, paras 1717-1718.

Trial Judgement, paras 1731-1742.

Trial Judgement, para. 1729.

Trial Judgement, paras [725-1728.

Trial Judiement, iaras 1719-1724.

Trial Judgement, para, 2159.
Trial Judgement, para. 2159.
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Gbao was found to have held a “position of power and authority in Kailahun
District.”**> The Trial Chamber held that “Gbac’s status, assignment, rank and
persanal relationship with Sankoh, as well as his knowledge of the RUF’s ideology,
are all factors that, in the Chamber’s considered view, demonstrate that Gbao had
considerable prestige and power within the RUF in Kailahun District””*®* He was
responsible for the maintenance of law and order and he excrcised an important
overseeing and monitoring role of the various security units in Kailahun.*® It was
found that Gbao travelled widely in Kailahun District in order to visit different areas
behind the front lines and to report on whether the MP and G5 units were doing their
jobs. ' The Trial Chamber also found that he had “a supervisory rolc over the IDU,
the MPs, the 10, and the G5”, over which he had the power to issue recommendations

%7 His areas of

and over whose decisions he had a considerable influence.
responsibility therefore extended 10 the G5, the very unit which was in charge of the
screening of civilians before sending them to training. It was found that “Gbao
worked closely with the G5 in Kailahun Town to manage the large-seale, forced
civilian farming”, including during the period between 25 May 1997 and 14 February
1998.** Furthermore, the G5 unit, which “managed the capture and deployment of
civilians in furtherance of the RUF’s goals, was eonsidered to be a security agency
falling under the purvicw of the OSC”, namely Gbao.**

The Trial Chamber held that “Gbao was directly involved in the planning and
maintzining of a system of enslavement.™*’ Not only was Gbao found to have made a
substantial contribution to the system of enslavement in Kailahun,*’! but the Chamber
found that the system of enslavement for which he was found guilly included forced
farming, forced labour and earrying loads, forced mining, as well as forced military

42 1t was found that “an unknown number of civilians were forcibly trained

training.
for military purposcs from 30 November 1996 to 1998 in Kailahun District.”™’* The

Trial Chamber found that amongst the civilians brought to Kailahun for training

Trial Judgemeut, para. 2039,

Trial judgement, para, 2033,

Trial Judgement, paras 697-699, 710, 2033-2035, 2037, 2039, 2046.
Trial Judgement, para. 2035,

Trial ludgement, para. 2034,

Trial Judgement, para, 2037.

Trial Judgement, para. 2045.

Trial Judgement, para, 2167.

Trial Judgement , paras 2167 and 2172.
Trial Judgement, paras 1478 and 2156.
Trial Indgement, para. 2156.
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purposes, there were also children under the age of 15, _

I The civilians subjected to forced military training were found to be victims of
forced labour.*”® However, those under the age of 15 who underwent the same
treatment were additionally vielims of conscription. The Trial Chamber found that the
abduction and/or the forced military tratning of children under the age of 15 is
sufficient to independently amount to the crime of conscription. ¥

On the basis of the above findings, the only conclusion reasonably opcn is that Gbao
was aware of the conscription and use of child soldiers by the RUF.

The Trial Charmber found that children as young as eight and nine were abducted,*’
and was consequently satisfied that many children abducted were sufficiently young
that the perpetrators knew {rom their physical appearance that they were under the age
of 15.4"* The Trial Chamber further found that “the consistent pattern of conduct of
using persons under the age of 15 in hostilities was sufficient to put the perpetrators
on notice that there is a substantial likelihood that the persons being used by them in
hostilities were under the age of 15.”%% It noted further that “the fact that the
perpetrators may not in all cases have had actual knowledge of the ages of the persons
used ts immateriai given that the perpetrators had reason to know of their ages.”"m
Grven the consistent pattern of systernatic and large-scale recruitment of children
under the age of 15, and having regard to Gbao’s position of authority and leadership
in Kailahun District, it would be wholly unreasonable to conclude that Gbao did not
share the intent that child soldiers should be conscripted and used pursuant to an RUF
policy. Indeed, in view of the findings of the Trial Chamber referred to above, it
would be wholly unreasonable to conclude that Gbhao was not aware that children
were being conscripted and used by the RUF.

In particular, Gbao was convicted,*® on the basis of JCE liability, for forced military

482

training as a form of forced labour.™ In so convicting Gbao on the forced labour

count, the Trial Chamber found that Gbao shared the intent with the other participants

Trial Judgemem, para. 1699,

Trial Judgement, paras 1457-1488 : “The Chamber finds that the military fraining constitutes forezd labour
as it was a preparatory step to forcing these civilians ro the front lines of the RUF’s military effurts or to
becoming the budyguards of the RUF Commanders.”

Trial Judgement, paras 1695 and 1700.

Trial Judgement, paras 163 1-1632 and 1702,

Trial Judgement, para. 1702,

Trial Judgement, para. 1745.

Trial Judgement, para, 1745.

Trial Judgement, Disposition, p. 686.

Trial Judgement, paras 2156 and 2172.
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in the JCE to comnmit the crime of enslavement, which included the forced military
training of civilians.*® Given that it was found that those civilians forced to undergo
military training included children under 15, and given that Gbao necessarily kncw
this, it would be inconsistent to find that Gbao did not share the same intent in relation

to Count 12.

(v) The crimes charged in Count 12 were a2 natural and foreseeable
consequence of the effecting of the common purpose

3.43 Alternatively, at the very least, on the basis of the findings of the Tnial Chamber, the
only conclusion open to any rcasonable trier of fact is that it was foreseeable to any
participant in the JCE that the crime of conscription and/or use of child soldrers would
be committed in the course of the execution of the JCE. The only conclusion
reasonably open is that it must have been the natural and foreseeable consequence that
in effccting the common purpose, participants in the common purposc would

conscript and use child soldiers,

{vi) Conclusion

3.44 For the reasons given above, on the basis of the Trial Chamber’s findings and the
gvidence before it, the only conclusion open to any reasonable trier of fact is that
Gbao is individually criminally responsible under Article 6(1) of the Statute for
committing, as a participant in a JCE, the crimes of conscription and use of child
soldiers charged in Count 12 of the Indictment, to the exient that such erimes were

found by the Tnal Chamber to have been eommitted up to the end of April 1998.

C. JCE liability for crimes committed after April 1998

(i) Introduction

3.45 If the Prosecution’s First Ground of Appeal is allowed by the Appeals Chamber, it is
submitted that on the basis of the Trial Chamber’s findings and the evidence before it,
the only conclusion open to any reasonable trier of fact is that Gbao is individually

criminally responsible undcr Article 6(1) of the Statute for eommiiting, as a

482

Triel Judgement, para, 2172
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participant m a JCE, the cnmes of conscription and use of child soldiers charged in
Count 12 of the Indictment, to the extent that such crimes were found by the Trial

Chamber to have been committed afier the end of Apri} 1998.

(ii} Conmtinuing conscription and use of chiid soldiers after April 1998

3.46 The I'mal Chamber found that the RUF subjected civilians including persons under
the age of 15 to military training (1) in Bayama and Bunumbu, Kailahun District,
between 1997 and December 1998 and (2) in Yengema, Kono District, betwcen
December 1998 and September 20004

3.47 Specttically, the Tnal Chamber found that in May 1998, 53 children were being
trained as SBUs in Bunumbu.*® It is significant that on or about 9 June 1998, Kallon,
Superman and Sesay issued orders that young boys should be trained to become
soldiers and handle weapons at Bunumbu.*®® When Bunumbu training base closed in
December 1998, the recruiting activities did not end; they were merely transferred to
Yengema. ™’ Bunumbu training base was located in Kailahun District,**® By virtue of
his responsibilities and his wide travel within Kailahun District in order to visit
different areas,”™ Gbao must have been cognisant of this relocation. The Trial
Chamber found that “a large number of recruits from Bunumbu in Kailahun District
and from Kono District werc trained at Yengema, ™

348 The Tral Chamber not only found that children under the age of 15 were traincd, but
also that they were used in combat activities or related activities in December 1998.
During the attack on Koidu Town in December 1998, Sesay was accompanied by his

secunity guards to ensure his safety. The Trial Chamber found that there were children

between the ages of 12 and 15 vears with him.*"' —

*™  Trial Judgetnent, para. 1708.

Trial ludgement, para. 1635.

Trial Judgement, para. 1638,

“7 Tria) Judgement, paras 1634, 1646-1648,
% Trial Judgement, para. 1436,

™% Trial Judgemment, para. 2035,

0 Tria} Sudgement, para. 1646.

1 Trial Judgement, paras 167[ and 1735,
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Children under the age of 15 were also used during the 1999 Freetown invasion.
Extensive evidence was accepted hy the Trial Chamber to that effcct. The Trial
Chamber considered that “the AFRC forces who invaded Freetown in January 1999
used children under the age of 15 years to actively participate in hostilities”, as
“armed children under the age of 15 were in the midst of this military operation”.*
The Trial Chamber found as follows: Many children were abducted during the
mvasion, some as young as ten years old. Gulht gave orders to commanders to train
the children between 10 and 12 years old accompanying them to discharge
weapons.’” Three hundred civilians including children were abducted in Kline
Town.”® SBUs around 13 to 16 vears of age were seen by witnesses in Calaba
Town,*” and a 14 year old near Ferry Junction.**® Children were used to commit
crimes, such as burning, raping and killing."gq In Allen Town, child soldiers between

the ages of 9 and 11 were used to perform amputations™ . and SBUs between 13 and

15 years old were assigred to guard groups of captured civilians.*”’ _

— He recognized them from having worked with them

before and they told him they had rejomned the RUF to attack Freetown.”"> The Trial
Chamber also recalled the evidence presented by TF1-334, TF1-022 and witness
George Johnson regarding the policy of abducting civilians, particularly “young girls,
young children” during the attack and retreat from Freetown.*®

Finally, the Trial Chamber found that in a drive for new recruits in Makeni made on 3
January 1999, citizens were “requested to contribute young men to train for the

RUF”.*™ Qver a thousand youths wcre registered for training, the majority of which
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Trial Judgement, paras 1651 and 1713,
Trial Judgement, paras 1652 and 1713.
Trial Judgement, para. 1713
Trial Judgement, paras 1676 and 1677,
Trial Judgement, para. 1676.
Trial Judgement, para. 1678,
Trial Judgement, para. 1679.
Trial Judgement, para. 1681,
Trial Judgement, para. 1682.
Trial Judgement, para. 1683,
Trial Judgement, para. 1680.
Trial Judgement, para, 1389,
Trial Judgement, para. 1684,
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were children ranging from 11 to 15 years. ™ After having received military training,

they participated in RUF attacks as well as in looting, burning and killing.**®

3.51 It is therefore apparent that the pattern of abduction, training and use of children

under the age of 15 remained an important featurc of conduct within AFRC/RUF
forccs beyond April 1998, as the need for manpower was still crifical for AFRC/RUF
operations o succeed. This is clearly shown by the fact that the military training of
civilians, including children, was incessant and persisted in Yengema until the end of

the disarmament process, long after February 1999,

(iii) Gbao’s continuing participation in the JCE after April 1998

3.52 The Prosecution relics on paragraphs 2.168-2.169 and 3.10-3.44 above. The Trial

Chamber found that thc JCE ended in Apri) 1998 due 10 a “rifi” between the AFRC
and RUF. If the JCE eontinued beyond April 1998, there is no evidence that Gbao
ceased to be a participant in it, or that the nature of his role in the JCE changed. It is
significant that the period between April 1998 and December 1998 was an intensive
recruitment phase during which Gbao retained the same position, assignments and
authority in Kailahun as before April 1998.°% 1t is submitted that the extent of his
contribution 1o the JCE therefore remained unchanged, and at least never diminished.
The findings of the Trial Chamber show that Gbao only left Kailahun in Febrnary
1999 when Sesay deeided to transfer him to Makeni.”® The Prosecution submits that
the only conclusion reasonably open is that if the JCE continued beyond April 1998,
Gbao continued to coniribute to the JCE in the same manner he was found to have

contributed to it before April 1998.%'¢

(iv) Conclusion

3.53 The only rcasonable conglusion, in light of the above, is that Gbao was still a

participant in the JCE afier April 1998 and that it was at the very least foreseeable to

03
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Trial Judgement, para. 1684,

Trial Judgement, para. 1684.

Trial Jndgement, para. 1 646.

See Trial Judgement, para. 734: “Sankoh appointed Gbao as the Overall IDU Commander and the OSC for
the RUF, and he retained these appointments unti} after disarmament.”; para. 697; “Gbao was OSC from
1996 to 2001 and he remained so throughout the entire Indictment period™.

Trial Judgement, para. 934,

Sce Trial Judgement, paras 2009-2049 for Bo Distrizt, paras 2057-2058 for Kencma Disirict, paras 2104-
2105 for Kono Distriet and para, 2164 for Kailahun District.

};;osecu:or v. Sesay, Kallon, Gbao SCSL-04-15-A 76




L3720

him, in the period between the end of April 1998 to February 1999, that the crimes
of conscription and use of child soldiers would be committed as part of the JCE and
in the furtherance thereof. Given the consistent and systematic pattemn regarding
abductions of children and their subsequent training and active use in hostilities, it
was indeed reasonably foreseeable to Gbao that persons under the age of 15: (1)
would be trained in Bunumbu from April to December 1998 and then in Yengema
from December 1998 onwards; (2) would be used in RUF military attacks such as
the ones in Daru, Manowa and Segbwema in Kailahun District and the recapture of
Koidu in December 1998; (3) would be used by beth factions duning the Frectown
invasion to perpetrate erimes against civilians or would be captured in view of using
them to partieipate in attacks; (4) would be solicited for enlistment by the RUF
forces upon RUF’s arrival and control of Makeni. Gbao should therefore be held
liable as a participant in a JCE for the conscription and/or use of children under the

age of 15 in hostilities, and at the very least under the third form of JCE.

D. Gbao’s responsibility for planning and/or aiding and
abetting crimes

(i) Introduction

3.54 In addition and in the altemative to the submissions above in respect of Gbao’s
individual criminal responsibility on the basis of JCE liability, the Prosecution
submits that on the basis of the Trial Chamber’s findings and the evidence before it,
the only conclusion open to any reasonable trier of fact is that Gbao is criminally
responsible for his participation in the planning of the eonscrption system found to
have been put in place in Kailahun District from 1996 1o December 1398, or for
aiding and abetting the crimes of conscription and/or use of child soldiers that were
found by the Tnal Chamber to have been eommitted at any time matenal to the

Indictrment,
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(ii) Planning

(a) RUF organised structure for civilians and screening procedure

3.55 The Tria]l Chamber held that “it was common practice of the RUF to capture and
forcefully enlist civilians to increase their military capability.”>'" The findings of the
Trial Chamber clearly indicate that the abductions of civilians and their subsequent
military training targeted all civilians of all ages, including children as young as 10
years old and even younger.*’? The Trial Chamber found that between 30 November
1996 and 1998 captured civilians forced to engage in military training in Kailahun
District included men, women and children.”’? This is also clearly reflected in the
composition of the Bunumbu training base, which comprised 5 platoons: Small Boys
Unit, Small Girls Unit, Adult Men, Wives and Old Ages.’- ¥ Children from 8 to 15
years of age were assigned by the RUF into SBUs.*"?

3.56 The use of civilians as forced labour, the primary means for the RUF to acquire
manpower, was well thought-out, prepared and under strict control. The Tnal
Chamber found that there was an orgamsed and institutionalised system of
enslavement’'® and that Gbao was “directly involved in [its] planning and

maintaining.””'” As mentioned above, the Trial Chamber also found that there was an

organised system of eonscription, which involved military training:

The Chamber has found that the RUF operatcd a well-run systcm of training
bases, with the base at Bayama in 1997 being subsequently maved to
Bunumbu and then to Yengema, The Chamber notes the evidence that one
of the reasons for the move from Bayama to Bunumbu was so that the base
would be closer to RUF Headquarters. At these RUF training bascs, persons
under the age of 15 were assigned into SBUs and undertook an organised
training programme. The number of trainees, including SBUs, was reported
to RUF High Command. Thcre is documentary cvidence of orders from the

' Trial Judgement, para, 1434.

12 Trial Judgement, paras 1617-1618,

*!* Trial Judgement, paras 1434 and 1487,

" Trial Judgement, para. 1635,

' Trial Judgement, para. 1621 : “On eompletion of their military training, the yonng boys were assigned into
units known as Small Boys Units (*SBUs"). TF1-199, himself a ehild soldier, indicated that SBU was the
name that the RUF “gave really small hoys” and that the rebels told the ehildren “you 're small rehel. that’s
why we should call you an SBU." See also para. 1622: “Small Girls Units ("SGUs”™), similar to the SBUs,
also existed and their members underwent training.”

8 Prosecutor v. Sesay, Katlon, Gbao, SCSL-04-15-1251, “Sentencing Judgerment™, Trial Chamber, B Aprit

2009, (“Sentencing Judgement™), para, 165 ;: “We rtecall that in Kailahun District, enslavement was an

institutionalised system in which civilians were screened and enslaved, forced to farm, mire, perform

domestic chores, train for combat, work as porters and engage in other forms of forced lahour” (emphasis
added).

Trial Judgement, para. 2167.

i

Prasecutor v. Sesay, Kallon, Gbao SCSL-04-15-A 78



3}3_1‘

RUF Chief-of-Staff, Bockarie and other RUF Staff Commanders pertaining
to the operation of the Camp Lion base at Bunumbu.*'®

3.57 The Trial Chamber clearly considered the enslavement scheme in Kailahun District to

®  The system of

include the continuous forced military training of civilians.”'
conscription thereforc cannot be seen as isolated from the system of enslavement, as
they both fell under a unique structure set up for the handling of all captured civilians,
whether men, women or children.

3.58 Findings of the Trial Chamber relating to the structure of the RUF Headquarters in
Kailahun describe in detail the process imposed on all civilians, including children,
and thereby demonstrate that a regimented “management” of civilians was critical for
the efficiency of the movement to attain its goals. The Trial Chamber explained that
“Kailahun as the RUF’s stronghold, was organised in a more static way, combining a
territorial defence capability with an organmised rebel administration encompassing
military. police and civilian functions.”*?® The Trial Chamber found further that “the
RUF comprised a number of special units which did not form part of the operational
chain of command and did not participate directly in combat but which were essential

to the pursuance of the RUF war effort”™*' The five General Staff units were

structured similarly to those of a conventional army, as follows:

The Gl was in charge of recruitment and training of fighters. The G2 was
responsible for espionage and counter-intelligence, and was later
transformed into the Internal Defence Unit (“IDU”) and the Intelligence
Office (“10”). The G3 was in charge of general administration. The G4
handled military logistics, such as ammunition, while the S4 was in eharge
of food supplies. The G5 was eoncerned with civilian welfare and relations
between civilians and the military. By 1999, the Gt had eeased to exist and
the G was in eharge of recruitment and training %

3.59 This orgamsed structure entailed a screening procedure, which captured civilians had

to undergo before being allocated to the different functions or positions within the
movement. Only civilians physically able were selected for military training. The
Trial Chamber made numerous findings throughout the judgement as to the modus

operandi and purpose of such a screening as illustrated below.

1% Trial Judgement, para. 2224,

M9 See for example, Trial Judgement, paras 1414, 1433-1435, 1478, 1487-1488. 1618-1619, 1633-1635.
2% Trial Judgement, para. 650.

' Trial Judgement, para. 674 (emphasis added).

2 Trial Judgement, para. 675 (emphasis added).
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(1} In Kailahun District, enslavement was an institutionalised systcm in which
civilians were screened and enslaved, forced to famm, mine, perform domestic
chores, train for combat, work as porters and engage in other forms of forced
labour.”®

(i) 'The 35 unit was responsible for all civilians in rebel temvitory. [...] Civilians
who had been capturcd by the RUF would be taken to free zones and handed
over to the G5, who would register and screen them. The G5 would also
monitor the welfare of civilians and act as messengers, passing along orders
issued by their superiors to the civilians,***

(tii) While most civilians were used to find food and perform domestic chores for

the RUF, the stronger ones were combat trained to increase the mulitary

manpower of the RUF.%%

(iv) Captured civilians were placed in the cunstody of the GS for screening. The
purpose of the screening was to identify possible Kamajors, assess the health
of the captives and then allocate them to different units, for combat traimng,
forced farming or other forms of forced labour. >

(v) At Bayama training base, some recruits were as young as eight or nine years

old, while others were older adults who were stil] fit to tight.*?’

(vi}) Following their abduction, children were screened to ascertain their suitability

for combat_operations. Children who were deemed unfit for combat were

obliged 1o undertake tasks of logistical importance to the AFRC/RUF forces,
such as cooking, conducting food foraging missions and camrying loads

ineluding weapons, [ooted property and food .t

360 I
RSN - s found to be  credible

witniess hy the Trial Chamnber, which placed significance relianee on his testimony

323
524
525
576
577
528
519
530

Sentencing Indgement, para. 165.

Trial Judgement, para. 692.

Trial Tudgement, para. 1260.

Trial Judgement, para. 1414,

Trial Judgement, para. 1435,

Trial Judgement, para. 1618. See also para. 1696,
Trial Judgement, para. 1630,
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regarding his own experniences as a child combatant in order to make factual and legal

findings in relation to child soldiers.>" _
I Uoon his amival in Kailahun Town, he was subjected to screening
and expressly said that it was decided at the G5 if he was fit for military training or

533

not,

3.61 As shown by the findings of the Trnial Chamber, the screening was a necessary and
systematic step which assessed and dctermined the suitability of civilians, including
children, for military training. In addition, it was found that civilians underwent an
identical procedure through the G5, before being sent to the forced farming within the
Agricultural Unit.>** Thus, the screening process was undoubtedly a well established
feature of the structured system to enslave civilians and a prerequisite tn order to
allocate captured civilians to the most suited task, whether forced farming, forced

labour, the carrying of loads and goods, domestic work, or milttary training.

(b) Gbao’s role in the RUF structure in Kailahun District

3.62 The findings of the Trial Chamber referred to above clearly show that the RUF had
set up an elaborate system of administration of civilians and their use as manpower. It
is noteworthy that organised forced labour was taking place in the very district where
Gbao was stationed as a senior RUF Commander for over 3 years. This level of
organisation required a high degrce of planning and coordination on the part of the
senior members of the RUF, including Gbao, who played an important role.

3.63 It was found that Gbao was the Overall Security Commander (OSC) from 1996 to
2001 and that he remained so throughout the Indictment period.™ As such, he
supervised and advised the IDU, 10, MP and G5>*° and received a copy of all of the
reports sent by security units, even if there was no obligation to report to him.™’ The
Trial Chamber described Gbao’s position in Kailahun District as having “a

supervisory role” over the G5 and “‘a considerable influence over the decisions taken

Trial Judgement, paras 380-383.
Trial Judgement, para. 1636.

Trial Judgetment para. 1479.
Trial Judgement, para. 697,
Trial Judgement, para. 697.
Trial Judgement, para. 698.
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by these bodies.”** Gbao was found to be working closely with the G5, which he

._1
oversaw.s v

3.64 It is recalled and emphasised that the screening process described above was carmied

3.65

out under the responsibility of the G5 Commanders in Kailahun Town and there is
evidencc that the screening sometimes took place in Gbao’s presence.”!

Moreover, the Tnal Chamber found that “thc entrenched practices of using civilians
as forced labour, womcn as bush wives and children as participants in active
hostilities were not only condoned but were supervised by senior Commanders and in

particular the Commanders of the GS, presided over by Gbao as 0SC. %

It Trial Chamber expressly mentioned that “the OSC enjoyed substantial practical

authority over the members of the security units” and that “on occasion Gbao, as
OSC, did in fact give orders to members of the security units and, in particular, to the
G5."°* The G5 was the very unit managing “the capture and deployment of

civilians”,”* an entity “falling under the purview of the OSC”**° which received

civilians before screenming them, including children under the age of 15. ||| Gz

3.67 Based on the findings of the Trial Chamber, the only conclusion reasonably open is

that Gbao did play an important role in the supervision, coordination and monitoring
of the recruitment process. It is submitted that no reasonable trier of fact could have
found, considering Gbao’s broad involvement in the forced labour in Kailahun

District, that his oversight functions could fall short of the screening and military

338
LUl
f4u
541

542
543
544
545
h21]

See para. 3.37 above and Trial Judgement, para. 2034.
Trial Judgement, para. 2037.
Trial Judgement, para. 2046.

Trial Judgement, para. 710 (emphasis added).
Trial Indgement para. 699 (emphasis added),
Trial Judgement, para. 2045.
Trial Judgement, para. 2045,
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training of children, which was found to have occurred on a large scale and was
considered to be within his area of responsibility.

3.68 In addition, given the large number of civilians captured and brought to Kailahun over
a prolonged period of time, discipline was instrumental to guarantee the effeetive
accomplishment of the operations. The disciplinary process was found to be a means
for the RUF to keep control over its own ﬁghters.m It was also eritical in relation to
civilians in RUF controlled areas®*® and Gbao’s role was essential in order “to compel
the obedience of the civilian population in Kailahun District to RUF authority.”*’

The Trial Chamber held in particular “that the RUF’s disciplinary system was critical

to maintaining its operation as a cohesive military orgamsation, particularly as the

force grew with the addition of captured civilians trained as ﬁghters.”s"50 Discipline
was therefore important for captured civilians sent to traimng, in order to intimidate
them. The Trial Chamber found that “the importanee of diseipline and obedience of
orders issued by superior officers was instilled in RUF fighters as part of their training

551 . .
2" It was Gbao’s rele to maintain

and formed a pillar of the RUF military ideoclogy.
and enforce discipline, law and order in RUF controlled zones through disciplinary
mechanisms.*** It is thus evident that his responsibilities encompassed securing
discipline, obedience and cohesion in RUF territories and ensuring that RUF policies
regarding the use of civilians as forced labour were implemented properly, including

the continuous and systematic forced recruitment of under-aged children.”

{c) Gbao’s contribution to the planning of the crime

3.69 The Prosecution takes no issue with the Trial Chamber’s articulation of the elements

554

of the mode of liability of planning.”™" It is submitted that to satisfy thc elements of

planning, it is sufficient that the accused contributes substantially to the planning of

547
548

Trial Judgement, para, 706.

For instance, the RUF had established a system of passes to eontrol civilian mnvement (Tral Judgement,
para, 1416),

Trial Judgement, para. 2039,

Trial Judgement, para. 706,

Trial Judgement, para. 704,

Trial Judgement, para. 70(. See also paras 704-7(7.

A similar reasoning was used by the Trial Judgement with regard to Ghao’s role in forced farming, see
para. 2039: “We are also satisfied that Gbao’s role in maintaining order in the fighting force as 0SS
Overall IDU Commander and his mvolvement in designing, securing and organising the forced labour of
civilians to produce foodstuffs significantly contributed to maintaimng the strength and cohesiveness of the
RUF fighting foree.”

Trial Judgement, paras 268-269,
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an operation in which it is intended that crimes will be committed. The accused need
not plan in detail every aspect of the operation, and therefore need not necessanly
plan in detail, or at all, the actual crimes that are committed in the course of the
operation. It is submitted that provided that the operation is one that is launched with
the purpose, in whole or in part, of committing crimes, an accused who participates
substantially in the planning of that operation has participated substantially in the
planning of those cnmes, and satisfies the actus reus of this mode of liability.>>
Givcen that the planning may be undertaken by one or more persons, it is not necessary
that the accused was responsible for all of the planning.”®

It is submitted that the different forms of forced labour found to have taken place in
Kailahun District were committed pursuant to a plan.”’ The Prosecution submits that
the Trial Chamber erred in fact, and/or crred in law in the approach that it took in the
evaluation of the evidence in the case, as 1t did not consider that Gbao’s role and
conduct in fulfilling that role, as well as his position of authonty in Kailahun District
contributed to the commission of the crime charged under Count 12. The Appeals
Chamber confirmed in the AFRC case that “planning” a cnime “implies that one or
several persons contemplate designing the commission of a cnime af both the
preparatory and execution phases‘."jsg Through his position, role and functions, the
only conclusion open to any reasonablc trier of fact is that Gbao participated in the
execution. administration and running of a plan designed to use civilians as forced
labour in Karlahun, which included the military training of both adults and children
under the age of 15 in order to increasc the RUF armed manpower. Gbao therefore

substantially contributed to the criminal conduct which occurred.

(d) Gbao's intent

The Trial Chamber considered that “the mens req requirement for planning an act or
omission is satisfied if the Prosecution provcs that the accused acted with an intent
that a crime provided for in the Statute be committed or with the awareness of the

substantial likelihood that the crime would be committed in the execution of that

558
§36

537

538

Kordi¢ and Cerkez Appeal Judgement, para. 26.

Prosecutor v Bagilishema, ICTR-95-1A-T, “Judgement” Trial Chamber, 7 June 2001, (“Bagilishema
Trial Judgemeut™), para. 30; Prosecutor v. Brima, Kamara, Kanu, SCSL-04-16-T-613, “Judgement”,
Trial Chamber, 20 Jfune 2007, as revised pursuant to SCSL-04-16-T-628,Corrigendum to Judgement Filed
on 21 June 2007”, Trial Chamber, 19 Tuly 2007, {(“4FRC Trial Judgement™), para. 765,

See for instance Trial Judgement, paras 1478-1479, 2167,

AFRC Appeat Judgement, para. 301 (emphasis added); See also Trial Judgement, para, 268.
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plan” > Planning with such awareness has to be regarded as accepting that crime.”®

Based on the totality of the evidence and, particularly, given Gbao’s central role in
Kailahun District as OSC, as well as his oversight and supervisory functions there, the
only conclusion open to any reasonable trier of fact is that he was aware of the
substantial likelihood that children under the age of 15 were being screened at the G5
office and subsequently sent for traiming for military purposes or other tasks within
RUF ranks. It is recalled that Gbao was found to be aware of the forced training of
civilians.®®' As one of the senior Commanders on the ground and an active partaker in
the forced labour of civilians, Gbao could only have been well aware of the inclusion

of children under the age of 15 in the forced labour and training system.

3.72  The Trial Chamber emphasised that even if not necessarily all abducted children were

3.73

3.74

trained, the mere fact that they had been abducted and eompelled to join RUF ranks
was sufficient to constitute conscription.”® The Trial Chamber specifically held that
“the fact that certain abductees were not ultimately subjected to military training is
immaterial, as the purpose of the abductions was to ascertain the child’s suitability for
such ‘r.raining.”563 This finding is particularly relevant to infer Gbao’s mens rea. As
OSC, he must have known that children under the age of 15, together with other older
civilians, were going through the screening procedure after having been abducted.

Finally, it was found that orders were given by Sesay, Kallon and Superman in June

S6d

1998 to train young boys to becomie soldiers at Bunumbu.”™™ These orders were

visibly put into effect, as the training of civilians, including young boys, continued in
Bunumbu until December 1998. No reasonable trier of fact would have reached the
conclusion that Gbao was not aware of these orders, given that he was the one person
ensuring that they were implemented properly. The same goes for the transfer of the
Bunumbu training base to the Yengema training base: a major order emanating from
Bockarie and Sesay, of which Gbao must have been cognisant.” 63

It 1s therefore submitted that the only conclusion reasonably open is that Gbao

participated in the implementation and maintenance of the RUF policy to conscript

LRI
S6i
56l
562

563
364
365

Trial Judgement, para. 268.

Kordi¢ and Cerkez Appeal Judgement, para. 31.

Trial Judgement, para. 2172,

Trial Judgement, paras 1695 and 1700: “We therefore find that notwithstanding their ultimate use, these
abductees were compulsorily enlisted as members of the RUF or AFRC tarces and therefore couscripted.”
Trial Judgement, para. 1707.

Trial Judgement, para. 1638,

Trial Judgement, para. 1646, See also para. 3.47 above.
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civilians which he knew or had reason to know included children under the age of 15,
and that he acted with the intent that the crime be committed or with the reasonable

knowledge that the erime would likely be committed in the execution of the plan.

(e) Conclusion

3.75 1t is submitted that the only reasonable inference to be drawn from the Trial
Chamber’s findings and the evidence accepted is that Gbao substantially contributed

to the planning of the conscription system which was in place in Kailahun District.

(iii) Aiding and abetting

{) Introduction

3.76  Additionally to planning the crimes charged in Count 12 that were found by the Trial
Chamber to have been committed in Kailahun District (Sub-section (ii) above), for the
reasons given below, it is submitted that Gbao’s conduct in Kailahun District also
amounted to aiding and abetting the crimes charged in Count 12 that were found by
the Trial Chamber to have been committed ousside Kailahun District.

3.77 Altemnatively to Sub-section (ii) above and paragraph 3.76 above, for the reasons
given below, it 1s submitted that Gbao’s conduct in Kailahun District {referred to in
Sub-section (ii) above) also amounted to aiding and abetting all of the cnimes charged
in Count 12 of the Indiciment that were found by the Trial Chamber to have been

committed both inside and outside Kailahun District.

(g) From 1996-1999

3.78 The Prosecution takes no issue with the Trial Chamber's articulation of the elements
of aiding and abetting.>**

3.79 The Prosecution relies on the findings of the Trial Chamber referred to in Sections B
and C above, and Sub-section (i) above of the present Section.

3.80 Particularly, the Prosecution refers to its arguments above regarding Gbao’s
contribution to planning the execution of the crime and submits that Gbao’s role in
Kailahun, in particular his monitoring of the G5 Units, amounted to supporting the

commission of the crime of conscripting children under the age of 15. Gbao’s conduct

*%  Ttial Judgemeut, paras 275-280,
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was specifically directed to assist and support the system of forced labour and forced
recruitment in place in Kailahun. It is submitted that the only reasonable inference is
that Gbao's position, role and actions, in his capacity as OSC in Kailahun District,
had a substantial effect on the planning of the crime of conscription and on its
continued perpetration, as he was the mast senior commander in charge in Kailahun
and supervised the activities of all of the security units dealing with civilians. No
reasonable trier of fact would have found that Gbao’s conduct was so passive as to
have resulted in his acquittal.

3.81 Furthermore, it is settled law that “the physical presence at the crime scene of the
Accused, combined with his or her position of authority, allowed the inference that
non-interference by the accused actually amounted to tacit approval and
encouragement” that could amount to aiding and abetting.*®’ It is submitted that this
applies to Gbao, whose position and authority, notably in Kailahun, cannot be
disputed. Gbao did not interfere in the massive recruitment of civilians which
included persons under the age of 15 being sent to training and then used for military
purposes. This can only be seen as a tacit approval and encouragement of the crime.
In his role as ideclogy instructor and later as IDU and OSC Commander, Gbao clearly
tolerated a system in which the RUF secured recruits by the forceful capture of
ctvilians. As such, the only reasonable inference is that his conduct amounted to that
of an aider and abettor.

3.82 As to Gbao’s intent, the mens rea rcquirement for aiding and abetting is the
knowledge that the acts performed by the accused assist the commission of the crime
by the principal offender.”®® The Trial Chamber stressed that such knowledge may be
inferred from all relevant circumstances.®® It is not necessary for the accused to sharc
the mens rea of the principal offender; he must merely be aware of the principal

. . 57
offender’s intention.”’°

7 Trial Judgement, para, 279 citing Brdjanin Appeal Judgement, para. 273; See also Prosecutor v, Orié, 1T-
03-68-A, “Judgement”, Appeals Chamber, 3 July 2008, (“*Orié Appeal Judgement™), para. 42; Proseculor
v. Kayishema and Ruzindana, ICTR-95.1-A, “Judgement”, Appeals Chamber, | June 2001, (*Kayishema

~ and Ruzindara Appeal Jndgement”), paras 201-202.

*® " Trial Judgement, para. 280 citing Vasiljevic Appeal Judgement, para. 102; Biaski¢ Appeal Judgement,

_ para. 49; Tadi¢ Appeal Judgement, para. 229.

7 Trial Judgement, para, 280 citing Prosecutor v. Limaj et al., 1T-03-66-T, “Judgement”, Trial Chamber, 30
November 2003, (“Limaj Trial Judgement”), para. 518 referring to Celebici Trial Judgement, para. 328
and to Tadié Trial Judgement, para, 676.

% Trial Judgement, para. 280 citing Aleksavski Appeal Judgement, para. 162 teferring to Prosecutar v.
Furundzija, ICTY IT-95-17/1-T, “Judgement,” Trial Chamber, 10 December 1998, (“Furundfija Trial
Judgement”), para. 245.
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3.83 It 1s recalled that there was a consistent, continuous and systematic pattern of
abductions, training and use of child sc:nldie:rs,”1 of which Gbao could not have been
unaware. In addition, it was found that Gbao knew or ought to have reason to know
that civilians were enslaved in order to pursue the common purpose.”’”* The
Prosecution submuts that the only conclusion reasonably open is that Gbao knew or
must have known that persons under 15 were also undergoing the same process of
being screened and assigned to training. The Trial Chamber noted that “certain crimes
were clearly regarded as permissible at all times” and the recrwitment and use of
children in hostilities is mentioned among these.””” Gbao had reason to know that
children, abdueted from various areas in Kono and Kailabun Districts, were forcibly
subjected to military training, whether in Kailahun between 1996 and 1998 or in Kono
thereafter, and that those children would then be sent to perform combat related
activities or other tasks within RUF ranks, in various locations in Kailahun and Kono

Districts where the RUF was military active.

(h) Bombali District. 2000

3.84 The Trial Chamber found that Gbao loaded former child soldiers from the Interim
Care Centre (“ICC”) onto a truck in Makeni in May 2000 and removed them from the
3.85 The Trial Chamber found in respect of this incident that:

In early May 2000, after fighting broke out between the RUF and
UNAMSIL personnel in Makeni, Cantas and UNICEEF otficials returned to
Makeni to ensure that children were safely reloeated from the Interim Care
Centre there. When they reached Makeni on 14 May 2000, they discovered
that the number of children residing in the ICC had reduced drastically from
320 1o 150. They were told that Gbao and another RUF fighter had loaded
the children onto a truck and removed them.””

3.86 This incident was found by the Trial Chamber not to constitute “a substantial
contribution to the widespread system of child conscription or the consistent pattern
of using children to actively participate in hostilities” on the part of Gbao.’”® The

Prosecution takes issue with the reasoning of the Trial Chamber, and submiits that the

‘ij] Trial Judgemeut, paras 1614-1617.

2 Trial Judgement, para. 2108.

°™ " Trial Judgement, para. 710.

"™ Trial Judgement. paras 1690 and 2235.
55 Trial Judgement, para. 1690,

Trial Judgement, para, 2235,

L)
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Tnal Chamber failed to give proper consideration to whether this incident amounted

to aiding and abetting the crimes charged in Count 12.

3.87 The Trial Chamber found that in February 1999, Sesay transferred Gbao to Makeni to

3.88

3.89

enforce law and order there. Gbao was a Lieutenant Colonel in Makeni. By May
2000, Gbao was a full Colonel. He retained the assignments of OSC, Chairman of the
Joint Security Board, and Chief of the IDU.””’ The Trial Chamber found further that
Gbao retained the same responsibilities in relation to the security units in Makeni that
he had held in Kailahun District, but that he enjoyed substantially increased authority
over RUF fighters.’ ® Indeed, the Chamber considered that with Bockarie’s departure
and Sankoh’s return to Sierra Leone, Gbao’s authonty among the RUF troops was
enhanced. The Tnal Chamber explained that Gbao and Sankoh were in contact via
radio during late 1999 and early 2000 and that Gbao’s close personal relationship with
Sankoh increased his prominence in the RUF command structure, as a result of which
he acquired greater authority in his role and responsibilities.””” In March 1999, Gbao
left for Magburaka but returned to Makeni in October 1999 where he was based at the
time of the UNAMSIL attacks in May 2000 It is submitted that Gbao was clearly
part of the RUF High Command at that time and possessed influential decision-
making power. He was a figure of authority whose actions and decisions were
respected.

Although 2000 was a time of disarmament, the RUF still considered the recruttment
and use of child soldiers as acceptable and was clearly engaged in the illegal conduct
in Makeni where it was now based. This is evidenced by findings that, in a meeting
with UNAMSIL held to discuss RUF impediments to CARITAS attempts to identify
abducted child combatants and return them to their familics, Sesay expressed concern
that his “combatants” were being removed from the territory by Caritas.*®!

It is notable that the children removed by Gbao had been disarmed and demobilized.
In 1996, UNICEF established Interim Care Centres in various locations throughout
Sierra Leone in order to house former child fighters prior to reunification with their

families. One such Centre was in Makeni.** It was Gbao who in February 2000
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Tdal Judgement, para. 934.

Trial Judgement, para, 936,

Tnal Judgement, para. 939.

Trial Judgement, para. 935.

Trial Judgement, para. 1686.

Trial Judgement, para. 1625; -, Transcript 21 March 2006, p. 40.
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granted permission on behalf of the RUF High Command, for the re-opening of the
ICC in Makeni.*™ Exhibit 86 is Gbao's letter granting the permission.

390 The exaet age of the children who had been removed is unknown. However, the Trial
Chamber held that “between 1998 and 2002, the majority of the “separated” children
(child soldiers, unaccompanied children and children suffering from war-related
stress) in ICCs were between the ages of 12 and 16, the mean average being
approximately 14 years of age in most Centres.””*" Given the consistent pattern of
recruitment of children under I5 years old, it is submitted that the only reasonable

inference is that some of the 170 children removed from the Center were under the

3,91 The Prosecution submits that on the Trial Chamber's own findings and on the
evidence before it, the only reasonable conclusion open to the Trial Chamber was that
the children that Gbao had taken from the ICC in Makem were subsequently used in
combat for the RUF.

3.93  The Trial Chamber found that between 3 and 4 May, ZAMBATT contingents were
attacked by the RUF on the road going to Lunsar and then at Lunsar.**® Particularly,
the Trial Chamber found that the RUF had set up roadblocks along the Makeni road,

** It was found that in May

with the nearest one 12 kilometres away from Lunsar.
2000, the RUF used children, some as young as ten years of age, armed with light

weapons, rocket launchers and grenades, o mount an ambush against UNAMSIL

. 1:onccript 21 March 2006, p. 40.
Trial Judgement, para. 1626.

Trial Judgement, paras 1831-183% and 1343.
Trial Judgement, para. 1832.
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peacekeepers on the road from Lunsar to Makeni’® The Trial Chamber also
established that UNAMSIL peacekeepers were attacked (by the RUF] in Lunsar on 4
May 2000.%"' The RUF staged a dawn attack on the ZAMBATT group of UNAMSIL
peacekeepers who attempted to repel the attack but the RUF captured their position
and the ZAMBATT peacekeepers were forced to retreat,””

3.94 Based on the findings of the Trial Chamber and the evidence before it, it is therefore it

is submitted that the only reasonable inference is that amongst the RUF fighters
deployed in the Lunsar area, some were children taken from the ICC by Gbao. The
only inference 1o be drawn and the only reasonable conclusion open to the Trial
Chamber was that the children that Gbao had taken from the ICC in Makeni were then
used in combat by the RUF during their attack on the ZAMBATT contingent of

peaceckeepers in Lunsar.

3.95 *“Using” children to “partieipate actively 1n the hostilities” encompasses putting their

lives directly at risk in combat.””® In the present ease, the Trial Chamber also adopted
this approach in determining whether certain conduct amounted to “active
participation”.”* The Trial Chamber specifically found that the use of children under
15 years old in attacks against UNAMSIL constituted active participation in
hostilities, as “the RUF considered UNAMSIL to be an enemy force and considered
that ambushing and abducting UNAMSIL personnel directly supported the RUF war
efforts”.** By using children in such attacks, the RUF put them at direct risk in
combat. The Prosecution submits that by removing former child soldiers from their
shelter in the context of a an armed conflict, Gbao put those children at sufficient risk
to constitute aiding and abetting their illegal use in hostilities, given that some of
these children were later used to participate in attacks against UNAMSIL
peacekeepers in the Lunsar area. Given the particular timeframe of the attack in

Lunsar | N i is s.bmiticd that Gbao had the intention that

these children be used in hostilities.,

R0
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w02
o1
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Trial Judgement, para, 1714 (emphasis added).

Trial Judgement, para. 2238 (v).

Trial Judgement, para. 1843.

AFRC Trial Judgement, para. 736.

See Trial Judgement, para. 1727: “The Chamber is of the view that due to the high risk of enemy attacks,
armed childreu that had been previously trained for combat situations that were used to guard the mines
were 1u direct danger of being caught in hostilities™.

Trial Chamber Judgement, para. 1714,
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3.96 The Prosecution submits that the only conclusion opcn to a reasonable trier of fact,
based on the foregoing, 1s that Gbao’s conduct at the ICC clearly facilitated and
assisted in the commission of the crime of use of child soldiers. Given his position of
cnhanced authority, it is submitted that Gbao aided and abetted the re-recrnitment and
use of the children removed from the ICC in Makeni, some of whom were undcr the

apge of 15.

E. Conclusion

397 Forthe reasons given above, the Prosecution requests the Appeals Chamber to reverse
the Trial Chamber’s acquittal of Gbao on Count 12 of the Indictment and to substitute
a conviction, and to revise the Trial Judgement by adding further findings:

(i) that Gbao is individually responsible under Article 6(1) of the Statute for
committing, as a participant in a joint criminal enterprise, the crime of
conscription and use of child soldiers referred to in paragraphs 1708 and 1747
of the Trial Judgement, to the extent that such crimes were committed up to
the end of April 1998; and

(i) if the Prosecution’s First Ground of Appeal is allowed by the Appeals
Chamber, that Gbao is individually responsible under Article 6(1) of the
Statute for committing, as a participant in a jeint criminal enterprise, the crime
of conscniption and use of child soldiers referred to in paragraphs 1708 and
1747 of the Trial Judgement, to thc extent that such crimes were committed
beyond the end of April 1998,

(iii) 1in the alternative to (i) and (1) above, that Gbao was individually responsible
under Article 6(1) for the crimes of conscription and/or use of child soldicrs
referred to in paragraphs 1708 and 1747 of the Trial Judgement, on the basis
that he planned such crimes as were committed in Kailahun District end aided
and abetted such crimes that were committed outside Kailahun District, or
altenatively, on the basis that he aided and abetted all such crimes.

398 The Prosecuiton also requests the Appeals Chamber to make any resulting
amendments to the dispesition provisions of thc Trial Judgement, and to increase

Gbao’s sentence to reflect the additional criminal Liability.
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4. Prosecution’s Third Ground of Appeal: Acquittals of
Sesay, Kallon and Gbao on Count 18

A. Introduction

The Trial Chamber acquitied Sesay, Kallon and Gbao on Count 18 (taking of
hostages, a violation of Common Article 3 of the Geneva Conventions and Additional
Protocol {1, punishable under Article 3(c) of the Statute).

This Count was one of four counts (Counts 15-18) which related to attacks on
UNAMSIL personnel.

The Trial Chamber found that numerous attacks had been directed against UNAMSIL
personnel by RUF ﬁghtcrs.5 %

The Trial Chamber found that 14 of these attacks satisfied the elements of Count 15
(intentionally directing attacks agginst personnel involved in a humanitarian
assistance or peacekeeping mission, an other serious violation of international
humanitarian law punishable under Article 14(b) of the Statute).”®’

The Trial Chamber further found that the killing of four UNAMSIL peacekeepers by
RUF fighters satisfied the elements of Count 17 (violence to lifc, health and physical
or mental well-being of persons, in particular murder, a violation of Article 3 eommon
to the Geneva Conventtons and of Addittonal Protocol II, punishable under Article
3(a) of the Statute).’*®

The Trial Chamber also found that it was proven beyond reasonable doubt that RUF
fighters setzed hundreds of UNAMSIL peacekeepcrs in § attacks and detained them,
and that there was evidence that RUF fighters had threatened to kill, injure or detain
them.>”

However, the Trial Chamber found that this conduct did not satisfy the elements of
Count 18 because the Proseeution had failed to prove what the Trtal Chamber
considered to be an essential element of the crime of hostage-taking, namely, the use

of a threat against the detainees so as to obtain a concession or gain an advantage.*”

The Trial Chamber also found that the RUF did not abduet the peacekeepers in order

The Trial Chamber’s tindings in this respect are found in the Trial Judgement, paras 1749-1883,

The Trial Chamber’s findings in this respect are fouud in Trial Judgement, especially para. 1944,

The Trial Chamber's findings in this respect are found in Trial Judgement. especially paras [958-1940.
The Trial Chamber’s findings in this respect are found in Trial Judgement, cspecially paras 1962-1963,
Trial Judgement, para. 1969.
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to utilize their detention as leverage for the release of Foday Sankoh (“Sankeh”),%"!

and that the Prosecution had not established that the RUF detained the peacekeepers
with the intention of compelling the Government of Sierra Leone and the UN to halt
the disarmament process or to continue it according to eonditions set by them.**
Accordingly, the Trial Chamber found that Count 18 had not been established beyond
rcasonable doubt® and all three Aceused were acquitied on this Count.*

In this Third Ground of Appeal, the Proseeution contends that the Trial Chamber
erred in law in finding, at paragraph 1964 of the Trial Judgement, that *“[T]he offencc
of hostage-taking requires thc threat to be communicated to a third party, with the
intent of compelling the third party to act or refrain from acting as a condition for the
safety or relcase of the captives”. The Prosecution contends that eommunieation of a
threat to a third party is not a legal element of thc crime of hostage-taking. The
Prosecution contends that this error led the Trial Chamber, at paragraphs 1965 1o 1969
of the Trial Judgement, to find that the Prosecution had failed to prove an essential
element of the cime of hostage-taking. (See Section B below.)

Additionally and aliernatively, the Prosecution contends that the Trial Chamber erred
in finding, at paragraph 1965 of the Trial Judgement, that “[T]here is ... no evidence
of any conduct on thc part of the RUF which could be construed as implicitly
threatening to a third party that the peacekeepers would be harmed or communicating
an implicit condition for their safety or release”. The Prosecution submits that, on the
basis of the findings of the Trial Chamber and thc evidence before it, the only
conclusion open to any reasonablc trier of fact is that the RUF in general and the
Accuscd in particular iniended to compel third parties and that this intent can be
implied from their acts and behaviour prior to and during the attacks. The Prosecution
submits that on the findings of the Trial Chamber in this case, all of the clements of
Count 18 were satisfied. (See Section C bclow.)

The Prosecution further contends that on the basis of the Trial Chamber’s findings
and the evidence in the case, the only conclusion open to any reasonable trier of fact
is that the three Accuscd were cach individually criminally responsible on that Count.

(See Section D below.)

Trial Judgement, paras 1966-1967.
Trial Judgement, para. 1968.

Trial Judgement, para. 1969.

Trial Judgement, Disposition.
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4,11  The Prosecution further contends that the Accused can be convicted cumulatively on
Count 18, in addition to Count 15. (See Section E below.)
4.12  The remedy sought by the Prosecution in respect of this Ground of Appeal is set out

in Sections F and G below.

B. The Trial Chamber’s erroneous finding of an additional
legal element

(i) Introduction

413 Count I8 charged the Accused with “taking of hostages™, a violation of Common

Article 3 of the Geneva Conventions and Additional Protocol 1I, punishablc under

Article 3{c) of the Statute.
4,14 The first paragraph of Common Article 3 10 the Geneva Conventions relevantly states:

Persons taking no active part in the hostilities, including members of
armed forces who havc laid down their arms and those placed hors de
combat by sickness, wounds, detention, or any other causc, shall in
all circumstances be treated humanely, without any adverse
distinction founded on race, colour, religion or faith, sex, birth or
wealth, or any other similar criteria.

To this end the following acts are and shall remain prohibited at any
time and in any place whatsoever with respect to the above-
mentioned persons:

{b) taking of hostages;

4,15 Article 4 of Additional Protocol II to the Geneva Conventions relevantly states:

1. All persons who do not take a direct part or who have ceased to
take part in hostilities, whether or not their liberty has been
restricted, are entitled to respect for their person, honour and
convictions and religious practices. They shall in all
circumstances be treated humanely, without any adverse
distinction. It is prohibited to order that there shall be no
SUTVIvOrs.

2. Without prejudiee to the generality of the foregoing, the
following acts against the persons referred to in paragraph I are
and shall remain prohibited at any time and in any place
whatisoever:
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(¢} taking of hostages;

4.16 The Trial Chamber found that the chapeau elements (general requirements) for
common Article 3 of the Geneva Conventions and for Additional Protoeol II were
established in this case.*”

4.17 The Tral Chamber also found that in the circumstances of the present case,
UNAMSIL personnel were not taking a direct part in hostilities against the RUF at the
time of the attacks against them, that they were in the circumstances entitled to the
protection guaranteed to civilians under the international faw of armed conflict, and
that RUF Fghters who staged the attacks knew or had reason to know that the
UNAMSIL personnel were not engaged in hostilities at the time.**® The Prosecution
relies on these findings.

4.18 At paragraph 240 of the Trial Judgement, the Trial Chamber further found that in
addition to these chapeau elements (general requirements), the specific elements for
the offence of hostage-taking as charged in Count 18 are as follows:

(i) The Accused seized, detained, or otherwise held hostage one or more persons;
(it) The Accused threatened to kill, injure or continue to detain such person(s);
and
(it} The Accused intended to compel a State, an intermational organisation, a
natural or legal person or a group of persons to act or refrain from acting as an
explicit or implicit condition for the safety or the release of such person(s).
The Prosecution takes no ssue with this articulation of the elements of the crime.

4.19  The Trial Chamber found that the first and second of these elements were satisfied in
the present case.®”’

4.20 However, as to the third of these elements, in paragraph 1964 of the Tnal Judgement,
the Trial Chamber found, as a2 matter of law, that “[ T]he offence of hostage-taking
requires the threat to be communicated to a third party, with the intent of compelling
the third party to act or refrain from acting as a condition for the safety or release of
the captives™. Af paragraph 1969 of the Trial Judgement, the Trial Chamber again

found, as a matter of law, that an essential element of the crime of hostage-taking is

%% Trial Judgement. paras 964-988.

wf Trial Judgement, paras 1937-1943, 1959,
%7 Trial Judgement, paras 1962 and 1963,
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“the use of a threat against the detainee so as to obtain a concession or gain an
advantage”. In paragraph 1965 of the Trial Judgement, the Trial Chamber further
found, as a matter of fact, that “[T]here is no evidence that the RUF stated to the
Government of Sierra Leone, the UN or any other organisation, individual or group of
individuals that the safety or release of the peacekeepers was contingent on a

"50% In the following sentence of that paragraph, the

particular action or abstention.

Trial Chamber went on to state that there was similarly “no evidenee of any conduct

on the part of the RUF” which could be construed as implicitly communicating such a

threat to a third party.®®

421 The Prosecution submits that the Trial Chamber thereby introduced an additional
element into the offecnce of hostage-taking, and that it erred in law in so doing. The
third element in the statement of elements referred to in paragraph 4.18 ahove requires
that the accused had the intent of compelling a third party to act or refrain from acting
as a condition for the safety or release of the captives. However, as a matter of law,
contrary to what the Trial Chamber found, there 1s no further legal requirement that
the threat must have been communicated fo the third pacty in question.

4,22 For the reasons given below, the Prosecution submits that the Trial Chamber erred in
law in finding that the crime of hostage-taking has this additional legal element

requiring that a threat must have been communicated to the third party in question.

(ii) Argument
423 The effect of the Trial Chamber’s finding of this additional [egal element is as
follows. Suppose that the accused detains a person (the victim), and threatens to
continue ta detatn the victim. Suppose that the intention of the accused in so doing is
to seek to compel a third party to act in a certain way as a condition for the safety or
the release of the victim. Suppose, however, that before any threat is commumnicated to
the third party, or before the third party becomes aware that the victim has been
detained, the victim is released (for instance, because the accused has a change of
plans or circumstances), or the vietim escapes. On a plain reading of the e¢lements
referred to in paragraph 4.18 above, the accused becomes guilty of the crime of
hostage-taking from the timc that the victim is first detained, and in the situation

-

6OR
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Trial Judgement, para, 1965,
Trial Judgement, para. 1965.
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described, the accused is guilty of this crime. On the view taken by the Trial Chamber
in this case, the accused only becomes guilty of the crime of hostage-taking once a
threat is (expressly or impliedly) communicated to the third party, and in the situation
described, the accused is not guilty of the crime.

424 The Prosecution submits that it is self-evident that the purposes of internattonal
humanitarian law in prohibiting hostage-taking would be defeated if the situation
described above did not fall within the scope of the crime of hostage-taking,

4.25 The Tral Chamber noted that the prohibition against hostage-taking is recognised in
common Article 3 to thc Geneva Conventions, and is identified as a grave breach
under Articles 34 and 147 of Geneva Convention IV, and as a fundamental guarantee
for civilians and persons hors de combat in Article 75(2¥c) of Additional Protocol I
and Article 4(2)(c) of Additional Protocol 11.5'% The relevant parts of common Article
3 and Additional Protocol 1l are quoted in paragraphs 4.14 and 4.15 above. These
provisions merely refer to “the taking of hostages”, without elaborating on what is
meant by that concept. The same is true of the other provisions referred to by the Trial
Chamber.®’’ Nothing in these provisjons suggest that the actual communication of a
threat to the third party is a necessary element of the concept of hostage-taking.

426 The Trial Chamber also noted that the offence of hostage-taking is included in the
Statutes of the ICTY, the ICTR and the International Criminal Court (“ICC”).%"?
These provisions similarly mercly refer to “the taking of hostages™, without

611

elaborating on the meaning of that concept. However, m the case of the I1CC,

elements of the crime are articulated in the ICC Elements of Crimes.** In the ICC
Elements of Crimes, the elements of the crime of hostage-taking under Article

8¢2)(c){ui1) of the ICC Statute are:

_ See Trial Judgement, para. 237,

*!" Geneva Convention IV, Article 33: “The taking of hostages is prohibited™. Geneva Convention IV, Article
147: “Grave breaches to which the preceding Article relates shall be those involving any of the following
aets, if committed against persons or property protected by the present Convention: ... taking of hostages
... Additional Protocol [, Article 75(2): “The following acts are and shall remain prohibited at any tme
and in any place whatsoever, whether cormittcd by civilian or by military agents: ... (c) the taking of
hostages™.

See Trial Judgemcnt, para. 237.

ICTY Statute, Article 2(h), pives the ICYY jurisdiction over the grave breach of the Geneva Conventions
of “taking civilians as hostages”. ICTR Statute, Article 4(c), gives the ICTR jurisdiction aver the crime of
“taking of hoslages™ as a violalion of common Article 3 and Additional Protocol I1. Under the ICC Statute,
the ICC has junsdiction over the crime of “taking of hostages” both as grave breach of the Geneva
Conventions (Article 8(2)(a){viii}} and as serions violation of comman Article 3 {Article 3{2)(c)(iii)).

*" Internatinnal Criminal Court, Elcments of Crimes, UN. Doc. PONICC/2000/1/Add.2 (2000), Anticle 8 (2)
(¢) (i} of the ICC Statute (“ICC Elements of Crimes™).

612
611

Prosecutor v. Sesay, Kallon, Ghao SCSL-04-15-A 98




2752

1. The perpetrator seized, detained or otherwise held hostage one or more
persons.

2. The perpetrator threatened to kill, injure or continue to detain such person or
persons.

3. The perpetrator intended to compel a State, an International organization, a
natural or legal person or a group of persons to act or refrain from acting as an
explicit or implicit condition for the safety or the release of such person or
persons.

4.27 1t can be seen that the elements of the crime of hostage-taking under customary
international law as articulated by the Trial Chamber (sce paragraph 4.18 above) are
materially identical to the 1ICC Elements of Crimes. The same articulation of these
elements of hostage-taking is found in the Trial Chamber's Rule 98 Decision rendercd
in this case on 25 October 2006 where 1t cited almost ad verbatim the third element of
the war crime of taking hostages as 1t stands in the ICC Elements of Crimes.”" The
Prosecution takes no issue with the Tral Chamber’s conclusion that the elcments of
the crime of hostage-taking under customary international law are materially identical
to the elements as stated in the 1CC Elements of Crimes. There is no requirement in
the ICC Elements of Crimes that the threat must have been commurnicated, expressly
or impliedly, to the third parly that the perpetrator seeks to compel to act or refrain
from acting.

4.28 The Trifftercr Commentary explains that the elements of the crime of hostage-taking
were largely taken from the defimition in the Convention Against the Taking of
Hostages (the “Hostage Convention™),”"® but that since the Hostage Convention is not
an intemational humanitarian law treaty and was drafted in a different legal context,
the elements were adapted slightly to the context of the law of armed conflict.®'” The
notable change was the inclusion of the words “safety” in the phrase, “explicit or

implicit condition for the safety or the release of such person or persons™”'® That

5 Prosecutor v. Sesay, Kallon and Ghao, SCSL-04-15-T, Oral Decision on RUF Motions for Judecment of
Acquittal Pursuant to Rule 98, T'rial Chamber, 25 October 2008, Transcript. 25 Qctober 2006, p. 38 (lines
18-24 and 27-29); p. 39 (lines 1-2).

f0 GAL Res. 146 (XXXIV), UN. GAOR, 34ih Sess.,, Supp. No. 46, at 245, UN. Doc. A/34/46 (1979),
entered into force 3 June 1983, accession by Sierra Leone on 26 September 2003 (hitp://treaties.un.org).

:; 0. Trifflerer, Commentary on the Rome Sualute of the ICC, 2 Ed, Verlag C. H. Beck, 2008, p. 321.

Ibid.
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Commentary notes that the elements are largely in line with the junsprudence of the
ICTY although this jurisprudence is “less specific”.®”
Dérmann undcrlinegs in his commentary that this third element is a “specific mental

element”®*’ and points out that *[t]here seems to be no specific case law on the mental

element of this crime to date.”®"!

Article 1{1) of the Hostage Convention, states:

Any person who seizes or detains and threatens to kill, to injure or to
continue to detain another person (hereinaficr referred to as the
“hostage™) in order to compel a third party, namely, a State, an
international intergovernmental organization, a natural or juridical
person, or a group of persons, to do or abstain from doing any act as
an explicit or implicit condition for the rolease of the hostage
commits the offence of taking of hostages (“hostage-taking”) within
the meaning of this Convention.

A commentary on the Hostage Convention prcpared by Joseph 1. Lamberi®?

("Lambert Commentary”) notes that Article 1(1) of that Convention lists the acts
necessary for the commission of the crime of hostage-taking as follows (1) the seizure
or detention of a hostage and (2) a threat to kill, injure or continue the detention.
These acts must be committed in order to compel a third party to behave in a certain

way." With regard to this latter element, this commentary states:

[...] the motivation to compel a third party is an indispensable element of
the offence. Thus, for example, an abduction, coupled with a threat to kill,
is not enough to trigger the mechanisms of the Convention if there is no
element of compulsion involved. However, the words “in order to compel”
seem {0 relafe to the mothation of the hostage-taker, rather than to any
physical acts which he might take. Thus, while the seigure and threat will
usually be accompanied or followed by a demand that a third party act in
a certain way, there is no actual requirement that a demand be uttered.
Thus, if there is a detention and threat, yet no demands, there will still be
a hostage-taking if the offender is seeking to compel a third party.®”

1bid.

K. Dérmann e 2/, Clements of war crimes under the Rome Statute of the International Criminal Court:
sources and commentary, Cambridge University Press, 2003, p. 125,

Ihid. p. 127,

5. 5. Lembent, Terrorism and Hostages in International Law, A Comnentary on the Hostages Convention
1979, Cambridge University Press, 1990.

ibid. p. 79.

1bid., p. 85 (emphasis added). Interestingly, the author notes in footnote 30 to this paragraph, that *... it
rught be noted that many kidnappings and hostage —takings do not involve any demands. One author notes
that 54 our of 146 kidnappings and seizures in Western Europe between 1970 and (982 did not resalt in
dermnands upon a third party.”
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432  The author notes further that the compulsion must be directed towards a third party®®

and that the goal of the hostage-taker may cither be to compel a third party to take

some positive action or to refrain from some activity.*¢

433 The conclusion in this commentary on this issue was affirmed by the United States
Court of Appeals, DC Circuit, in Simpson v. Libva, 470 F.3d 356 (2006)
(“Simpson™),?*” a case whieh concerned the hostage-taking exception in the US
Foreign Sovereign Immunities Act (FSIA). Section 1605(e)(2) of the FSIA defines
“hostage-taking” as having the same meaning as tn Article I of the Hoslage

Convention.’?® The court in that case said:

The plain text of the FSIA definition, explanatory commentary on the
[Hostage] Convention, and precedent under the Federal Hostage Taking Act
("FHTA"), 18 U.S.C. § 1203, which defines the behavior proscribed in
terms identical to the Convention. all reflect that a plaintiff nced not allege
that the hostage taker had communicated its intended purpose to the outside
world. Consistent with the plain text, ... the intentonality requirement
focuse[s] on the mens rea of the hostage taker. ... “demands" arc not
required to establish the element of hostage-taking: “The words ‘in order to
compel’ do not require more than a motivation on the part of the offender.”
(... [citing Lambert Commentary, at 306]. Case law under the FHTA reflects
the same analysis. Where air hijackers prosecuted under the FHTA told
their hostages of their intended purpose, evidence that a third party was
aware of that purpose was not an essential element for convietion, United
States v. Yunis, 924 F.2d 1086, 1089-90, 1096-97 (D.C.Cir. 1991); ¢f
Urited States v. Croshy, 713 F.2d 1066, 1070-71, 1079 (D.C.Cir.1983)
(regarding 18 U.S.C. § 1201(a)(2)). Libya's assertion that these cases are
inapplicable because they involve private actors who, unlike a sovereign,
have no authority to detain foreigners misses the point. The text of the
Terrorism Exception and the commentary make clear that plaintiffs need
not demonstrate that a third party was aware of the hostage-taking.

It suffices, then, for a plaintiff bringing suit under the FSIA Termorism
Exception to allege a quid pro quo as the hostage-taker’s intended result
from the detention at issue. ... [T]he law requires no further showing with

respect to third-party awarcness of the defendant's hostage-taking intent.
6

434  The Prosecution therefore submits that it is not a requirement of the crime of hostage-
taking as charged in Count 18 of the Indictment in this case that any threat was
communicated (expressly or impliedly) to a third party. It is sufficient that the

perpetrator had the intent to eompel a third party to aet or refrain from acting. In other

525 fbid., p. 85.

% Ibid., p. 87.

7 Available at http://cases.justia.com/us-court-of-appeals/F3/470/3 56/635236/.
(’_H Simpson, para. 7.

¥ Simpson, paras 15-16.
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words, these words do not impose a requirement that a threat actually be
communicated to any particular third party.

The Trial Chamber relied on only a single authority in support of the proposition that
there is a requirement of the communication of a threat to a third party. This was a
statement by the ICTY Appeals Chamber in the Blaski¢ case,**® quoted in paragraph
242 of the Trial Judgement, that “the essential element in the crime of hostage-taking
is the use of a threat concemning detainees so as to obtain a concession or gain an

advantage[...).”%"

4.36 It s submitted that this statement must be viewed in its proper coniext, having regard

to what had previously been said in the Blaski¢ Trial Judgement and Kordié and

Cerkez Tral Judgement.

4.37 In the Blaski¢ Trial Judgement, the Trial Chamber found that in order to prove the

crime of hostage-taking as a grave breach of the Geneva Conventions, “the
Prosecution must establish that, at the time of the supposed detention, the allegedly
cetisurable act was perpetrated in order to obtain a concession or gain an
advantage,”®*> The Trial Chamber in that case added that “‘Consonant with the spirit
of the Fourth Convention, the Clommentary sets out that the term “hostage’ must be

understood in the broadest sense”.** The Trial Chamber went on to say that:

The definition of hostages [under common Article 3] must he understood as
being similar to that of civilians taken as hostages within the meaning of
grave breaches under Articie 2 of the [ICTY] Statute, that is - persons
unlawfully deprived of their freedom, often wanton]y and sometimes under
threat of death. The partics did rot contest that 0 be characterised as
hostages the detainees must have been used to obtain some advantage or to
ensure that a belligerent. other person or other group of persons enter into
some undertaking.*'*

The Tral Chamber in this case did not expressly consider the question whether
communieation of a threat to a third party is a legal requirement. The words “must
have been used” in the last sentence of this quote might be taken to suggest that not

only must a threat have actually been issued, but the threat must have actually

630
631
632

i34

Blaskié Appeal Judgement, para. 639.

Trial Judgement, para. 242 (emphasis added).

Blgskié Trial Judgement, para, 158 (emphasis added).

Blaskié Trial Judgement, para. 187, citing the ICRC Commentary as follows: “... hostages are natiouals of
a belligerent State who oftheir nwn free will or through compulsion are in the hands of the enemy and are
answerable with their freedom or their life for the execution of his arders and the security of his armed
forces™..

Blaskid Trial Judgement, pare, 187.
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third party is required.
In the Kordi¢ and Cerkez Trial Judgement, the Trial Chamber began its discussion of

passage from the ICRC Commentary on Geneva Convention IV:

The taking of hostages: Hostages might be considered as persons illegally
deprived of their liberty, a crime which most penal codes take cognizance
of and punish. However, there is an additional feature, i.e. the threat either
to prolong the hostage’s dctention or to put him to death. The taking of
hostages should therefore be treated as a speeial offence. Certainly, the
most serious crime would be to execute hostages which, as we have seen,
constitutes wilful killing. However, the fact of taking hostages. by its
arbitrary character, especially when aceompanied by a threat of death, is in
itsclf a very serious crime; it causcs in the hostage and among his family a
mortal anguish which nothing can justify 5

278 &

succeeded in securing the desired advantage to the perpetrator. The Prosecution
submits that this cannot be a reasonable interpretation. The Prosecution submits that
in the last sentence of this quote, the Trial Chamber is merely referring to a matter not
in contention between the parties, and that this sentence is therefore not a considered

judicial opinion on the speeific issue of whether or not communication of a threat to a

hostage-taking as a grave breach of the Geneva Conventions by quoting the following

4.39  The Trial Chamber then went on to observe that “It would, thus, appear that the crime

The additional element that must be proved to establish the crime of
unlawfully taking eivilians hostagce is the issuance of a conditional thrcat in
respect of the physical and mental wellbcing of eivilians who are
unlawfully detained. The ICRC Commentary identifies this additional
element as a “threat either to prolong the hostage’s detention or to put him
to death”. In the Chambecr’s view, such a threat must be intended as a
coereive measure to achieve the fulfilment of a condition. The Trial
Chamber in the Blafki¢ case phrased it in these terms: “The Prosecution
must establish that, at the time of the supposed detention, the allegedly
censurable act was perpetrated in order to obtain a concession or gain an
advantage."Em

Consequently, the Chamber finds that an individual commits the offence of
taking civilians as hostages when he threatens ta subject civilians, who are

635

630
17

of taking civilians as hostages consists of the unlawful deprivation of liberty,

including the crime of unlawful confinement”.>** The Trial Chamber then stated:

ICRC Commentary to Art. 147 of the Fourth Geneva Convention, pp. 600-601, quoted in Prosecutor v.
Kordi¢ and Cerkez, 1T-95-14/2-T, *Judgement”, Trial Chamber, 26 February 2001, (“Kordi¢ and Cerker
Triaf Judgement™}, para. 311.

Kardié and Cerkez Trial Judgement, para. 312,

Kordié¢ and Cerkez Trial Judgement, para. 313. {foatnotes and emphasis omitted).
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unlawfully detained, to inhuman treatment or death as a means of aehieving
. L. 638
the fulfilment of a condition.

440 The Kordi¢ and Cerkez Trial Judgement does not expressly say that there is any legal
requirement of communication of a threat to a third party, and the Trial Chamber did
not even consider this speeific question. It is submitted that in the quote above, the
words “so as to” and “in order to”” must be understood as referring to the intent of the
perpetrator (that is, the mens rea), rather than the conduct of the perpetrator (the actus
reus). So understood, the quote above does not say that the perpetrator must have
obtained a concession or gained an advantage, but only that the perpetrator must have
acted with the intent of obtaining a concession or gaining an advantage. So
understood, the quote does not say that the perpetrator must have compelled a third
party to do anything, but must have acted with the intent of so compelling a third
party. So understood, the quote above does not indieate that actual eommunication of
any threat to a third party is an “essential element” of the crime.

441 Subsequently, in the Blaski¢ Appeal Judgement, the ICTY Appeals Chamber made
reference to the paragraphs of the Kordi¢ and Cerkez Trial Judgement quoted above,

and concluded as follows:

The Appeals Chamber agrees that the essential element in the crime of
hostage-taking is the use of a threat conceming detainees so as to obtain a
eoncession or gain an advantage; a situation of hostage-taking exists when a
person seizes or detains and threatens to kill, injure or continue to detain
another person in order to compel a third party to do or to abstain from
doing something as a condition for the release of that person.™”

442  Again, the ICTY Appeals Chamber in that case did not consider the specifie question
of whether threats must be communicated to a third party, and the above quote does
not on a plain reading necessartly assume this fo be the case. It is submitted that in
referring to the “essential element” in the crime of hostage-taking as being the “vse of
a threat”, the Appeals Chamber must be understood as referring to the intent of the
perpetrator, rather than to the actual communication of any specifie threat to a third
party. As 1s apparent from the quote from the ICRC Commentary abave, hostage-
taking is a crime of unlawful confinement, which has a unique aggravating

characteristic, namely the purpose for which the victim is confined. It is submitted

% Kordi¢ and Cerkez Trial Judgement, para. 314,

Blaskic Appeal Judgement, para. 619,
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that in none of the authorities is there any suggestion that the unique characteristic of
hostage-taking is the actual communication of a specific threat to third parties.

4.43  Furthermore, in the Blaski¢ case and Kordi¢ and Cerkez, specific threats to third
parties had been made, so that it was immaterial to those cases whether or not this was
a legal requirement. The question of whether or not there was such a legal
requirement was not an issue in those cases. To the extent that passages in those cases
might be taken to suggest that there is such a legal requirement, they are per incuriam
and obiter dicta®® The recent decision on preliminary motions challenging
jurisdiction in the case Prosecutor v Radovan Karad?i¢ takes matters no further. The
Trial Chamber in that case merely referred to the Blaski¢ and Kordié and Cerkez
jurisprudence and found “relying on the Blaskic Trial JTudgement, that the elements of
the offence of taking of hostages under Article 3 of the Statute are essentially the
same as those of the offence of taking civilians as hostage as described by Article 2
(h), namely that they are persons “unlawfully deprived of their freedom, often
wantonly and sometimes under threat of death,” and taken hostage in order to “obtain,
some advantage or to ensure that a belligerent, other person or other group of persons
enter into some undertaking.”**!

4.44  Other commentanes support the conclusion that hostage-taking is a crime of unlawful
confinement that 1s characterized by the specific intent of the perpetrator, rather than
by the actual making of threats to a third party. The Lee Commentary states that the

third element of the crime in the [CC Elements of Crimes (see paragraph 4.26 above)

*%  Blaski¢ Tria) Jndgement, paras 701, 706, 708. See also Blaskic Appeal Judgement para. 641: “In
convictiog the Appellant of hostage-taking, the Trial Chamber relied on the testimony of Witness
Mujezinovic. Witness Mujezinovic testified at trial that, on 19 April {993, he was taken to a meeting with
Cerkez, the Commander of the Vitez Brigade. At that meeting, Witness Mnjezinovic was instructed by
Cerkez to contact ABiH commanders and Bosnian leaders, and to tell themn that the ABiH was to halt its
offensive combat operations on the town of Vitez, failing which the 2,223 Muslims detainees in Vitez
(cxpressly including women and children) would all be killed. Witness Mujezinovic was further instructed
fo appear in a television broadcast to repeat that threat, and to tell the Muslims of Stari Vitez to surrender
their weapons. The threats were repeated the following moming.” (footnotes omitted) Sce also: Kordié and
Cerkez Trial Judgement, para. 784(a).

Prosecutor v Radovan KaradZi¢, IT-95-5/18-1, Trial Chamber Decision on six preliminary mntions
challenging jurisdiction, 28 Apr 2009, para. 64, referring to Blaskié Appeal Judgement, paras. 638-639,
The part of the decision that relates to the hostage-taking count is under appcal. See Prosecutor v
Karadfi¢, IT-95-05/18-AR73.4, “Appeal of Trial Chamber's Decision on Preliminary Motion to Dismiss
Count 1] for Lack of Jurisdiction™, 13 May 2009 and “Prosecution responsc to *Appeal of Trial Chamber's
Decision on Preliminary Motion to Dismiss Count 11 for Lack of Jurisdiction®, 25 May 2009 (available on
ICTY court records at http:/fwww.icty.org/).

G4l
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defines a specific intent requirement. It defines an “ultenor motive behind the
materal elements” laid down in the first and second elements.®*

In a similar vein, it has been observed that:

... the mental element requires, as a specific subjective criterion, purpose
on the part of the perpetrator to coerce a state, international organization,
natural or Jcgal person or group of people to act or fail to act in a certain
way as an express or implicit condition for the safety, continued bodily
integrity, or release of the victims. Thus the perpetrator must expect to
obtain a concession or gain an advantage in this way. This special
subjective criterion arises not from the text of the Statute itself, but from the
Elements of Crimes, which in tum follow Article 1(1) of the [Hostage
Convention].**

More generally, it has been noted that: “It is the specific intent that characterises
hostage-taking and distinguishes it from the deprivation of someone’s liberty as an
administrative or judicial measure.”*

Furthermore, numerous examples exist of national lcgislation establishing erimes of
hostage-taking as a matter of national law, as well as national legislation
implementing the ICC Statute, as well as national case law, which do not require
explieit commumication of the threat as an element of the crime of hostage-taking.
Examples are set out in Appendix B to this Appeal Brief. References below to the law
of a particular country are to the cxamples from that country contained in Annex B.
Some countnes have legislation containing wording similar to the [CC Elements of
Crimes, using the term “‘with intent to compel”. Such countries include Angola,
Australia, India, New Zealand, Serbia, and Ukraine. Others use terms sueh as “in
order to compel”, “with thc aim to compel”, “with the purpose to compel”, “to
compel” or similar wording. Such countries include Argentina, Austria, Bolivia, Costa
Rica, El Salvador, Finland, Germany, Ireland, Mexico, Pakistan, Poland, Russia,
South Africa, UK and Venezuela,

French-influenced [egislation contains a rather broad definition of hostage-taking.
According to Article 224-4 of the French Criminal Code (Code Pénal),®*® for instance,

taking a person as a hostage can serve different purposes, such as to “prepare or

#42

[:ER)

644

R. S. Lee (Ed), The International Criminal Court. Elements of Crimes and Rules of Procedure and
Evidence, Transnational; 2001, p. 139,

G. Werle, Principles of Interrational Criminal Law, TM.C. Asser Press, 2003, pp. 326-327 (emphasis
added).

I. M. Henckaerts and L. Doswald-Beck, Customary International Humanitarion Law, Vol I Rules,
Cambridge University Press, 2005, p. 336.

Penal Code ot France (Code pénal de la France, Version consolidée au 1 avril 2009.)
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facilitate the commission of a felony or a misdermeanour, or to assist in the escape of
or to ensure the impunity of the perpetrator or the accomplice to a felony or a
misdemcanour, or to secure the cnforcement of an order or a condition, in particular
the payment of a ransom...”®¢ Other French speaking countries, such as Belgium,
Luxembourg and Sénégal use similar wording.

4.50 In Germany, § 239b of the Criminal Code (Strafgesetzbuch (StGB)) dealing with the
crime of hostage-taking (Geiselnahme) states expressly that it is sufficient that the
threat to kill, severely injure or to detain the victim for more than a week is
communicated either to the victim or to a third party, communication of the threat
alone to the victim thus being sufficient.®”’ The case law regarding § 239b of the
StGB is also very clear that communication to a third party s not an element of the
crime.®®

4.51 In Switzerland, under Article 185 of the Criminal Code (Strafgeserzbuch (StGB))
dealing with the crime of hostage-taking (Geiselnahme),?® the actus reus is fulfilled
when the perpetrator deprives a person of his/her liberty, abducts or captures the
victim.%*® The intens element (intent to coerce a third person to act, abstain from

651

acting or tolerate something) is a purely subjective clement.” The intent need not

#%  The French original text is attached to this brief in Appendix C, the translation of the full article is

provided for in Appeudix B of this brief.

This provision states: “Whoever abducts or seizes a person in order to coerce bimv/ber or a third perseon,

through death threats or serious bodily imjury (§ 226) to the victim or of [the victim’s] deprivation of

liberty for longer than one week, to commit, acquiesee in or omit an act, or whoever exploits for purposes
of such coercion a person’s situation crcated by such an act, shall be punished with imprisonment for rot
less than five years™ (emphasis added) (Counsel’s unofficial translation}.

#¥  For example: BGH 3 StR 320/07 - 8. November 2007 (LG Osnabriick), Also; BGH 1 StR 157/07 - 20, Juni

2007 (LG Miinchen), IT; BGH 1 SeR 376/93 - 5. Oktober 1993 (LG Ansbach): ,Hinzu kommt, dal die §§

239 a, 239 b S1GB bereits mit der Entfiihrung oder dem Sich-Bemichtigen in Erpressungs- oder

Natigungsabsicht vallendet sind;™ (Counsel’s unotficial translation: “Additionally, [the crimes referred to

in] §§ 239a, 239 StGB are already fulfilled at the point of abduction or seizure [of a person] with a

coercive intent;”)

Article 185(1) reads: “Whoever deprives somebody of his/her liberty, abducts or seizes somebody, in order

10 coerce a third person to an action, omission or acquiesee, or whoever exploits for purpases of such

coercion sueh a situation created by another person, shall be punished with imprisonment for not less than

_ one year.” {emphasis added) (Connsel’s unofficial translation).

% Decision of the Swiss Federal Court (Supreme Court), Bundesgerichtsentscheid, BGE 113 IV 63,
Erwégung 2 a): ,Der objektive Tatbestaud ist erfiillt, wenn sich der Titer durch Freiheitsberaubung,
Entfithrang oder sonstwie des Opfers bemichtigt,” (Unoffieial translation: “The actus reus is fulfilled
when the perpetrator through privation of liberty, abduction or in any other manner, seizes the victim.”™)

1 rhid. Erwdgung 2 bb): “Der subjektive Tatbestand von Art. 185 StGB ist erfiillt, weil der
Beschwerdefiihrer im Bewusstsein handelte, dass er sich der B, bemicbtigte, und weil er iiberdies in der
Absicht handelte, auf diese Weise die Postbeamtin zur Herausgabe des Geldes zu veranlassen
(Dritingtigungsabsieht).” (Counsel’s unofficial translation: “The mens rea element of Article 185 S1GB is
fulfilled since the appellant acted with the knowledge that he seized B.. and heeause he additionally acted
with the intent to make the postal clerk render hiin the money.”)
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exist originally but can develop during the course of events.”” The offenee is

completed when the perpetrator has the hostage in histher power with the requisite

intent even if the actus reus element of actually compelling a third party is not

give 1,653

4.52 In Argentina, Article 142 bis of the Argentinean Criminal Code (Cddigo Penal de la
Nacién Argentina)®* requires only that the perpetrator withholds, retains or hides the
victim with the aim of obliging the vietim or a third person to do, not do or tolerate
something against his or her will. If the perpetrator achieves this aim. the minimum
sentence increases from 5 to 8 years imprisonment. This makes it clear that the
achievement of the aim is not an efement of the offenee, but will be a factor
aggravating the sentence.

4.53 In Colombia, Article 148 of the Criminal Code contains a specific provision that
applies to situations of an armed contlict (con ocasion y en desarrotlo de conflicio
armado). The original wording of this provision required that the demand to be
addressed to the other party in the conllict {¢ /a otra parte). This was changed by the
Constitutional Court in 2007, because it was considered as not being in accordance
with the ICC Statute, The Court referred explicitly to the wording of the ICC
Elements of Crimes and came to the conclusion that “to the other party” (a la otra
parte) should be eliminated *>

4.54 Of 29 national Jaws (and some case law) on hostage-taking set out in Appendix B, the
only country that expressly requires communication of a threat to a third party is

Canada.®®

*7 E.g in the cited case, the perpetrator first threatened the cashier of the post office in order to get maney.
When he noticad that the woman would not give him the money he would turn to a customer and take her
hostage.

Artét du Tribunal fédéral (ATF) 133 Iv 297, coasideraion 3.1: “L'infraction ¢st 1€alisée dés que |'auteur,

en vue de contraindre un tiers a un comportement, s'est rendu maitre de l'otage.” {Connscl’s unofficial

translation: “Finding 3.1: The criminal act was completed when the perpetrator, with the aim to coetce a

~ third [person] to act, seized the hostage”.)

™% Ley 11.179 (T.0. 1984 actualizado). Codigo Penal de la Nacion Argeotina. Tbe Spanish vriginal text is
attached to this brief in Appeudix C, the translation of the full article is provided for in Appendix B of this
brief.

*  Qee: Senteocia C-291-07 de 25 de abril de 2007 de la Corte Coostitucional, attached to this brief in

~ Appendix C, the unofticial translation of the full text is provided for in Appendix B of this brief.

% Article 279.1 of the Canadian Criminal Code reads: “Every ane tzakes a person hostage who {a) confines,
imprisens, forcibly seizes or detains that persen, and (b) in any manner utfers, conveys or gauses any
person to receive a _threat that the death of, or bodily harm to, the bostage will be caused or thal the
confinement, imprisonment or detention of the hostage will be continned with intent to induce any person,
other than the hostage, or any group of persons or any sfate or internatomal or intergovernmental
ofgamization ta commit or canse to be committed any act or omissiou as a condition, whether cxpress or
implicd, of the release of the hostage.” {emphacis added).
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(ili) Conclusion

4.55 TFor the reasons given above, it is submitted that it is not an element of the crime of
hostage-taking as charged in Count 18 that the perpetrator communicated (expressly
or implicitly) any threat to a third party, and the Trial Chamber erred in finding to the
contrary. It is submitted that elements of the crime of hostage-taking are satisfied
where there is a detention of and threat to the victim, with the intent to compel a third
party to act or refrain from acting in a certain way, whether or not any demands have
yet been (or ever are) communicated to the third party. It is further submitted that the
requisite intent can be formed at the time that the victim is detained or later. If the
intent is formed later, the situation (which may previously have constituted a different
crime) will transform into a situation of hostage-taking at the time that the intent is

formed.

C. The Trial Chamber’s erroneous finding that intent had
not been proved

(i) Introduction

4,56 The Trial Chamber found that the RUF did not abduct the peacekeepers in order to
utilize their detention as leverage for the release of Sankoh,” and that the
Prosecution had not established that the RUF detained the peacekeepers with the
intention of compelling the Government of Sierra Leone and the UN to halt the
disarmament process (the “DDR process”) or to continue it according to conditions
set by them.*®

4.57 The Prosecution submits that the Trial Chamber erred in fact in making both of these
findings. The Prosecution submits that on the basis of the findings of the Trial
Chamber and/or the evidence in the case as a whole, the only eonclusion open to any
reasonable trier of fact is that the perpetrators had the intent to compel a State, an
international organisation, a natural or legal person or a group of persons to act or
refrain from aeting as an explicit or implicit condition for the safety or the release of

the UNAMSIL peacekeepers who had been seized.

7 Trial Judgement, paras 1966-1968.
% Trial Judgement, paras 1966-1968.
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(ii) Intent related to the course of the DDR

4.58  Contrary to what the Trial Chamber found, the Prosecution submits that on the basis
of the Trial Chamber’s findings and evidence in the case, the only conclusion open to
any reasonable trier of fact was that it was the intention of the RUF “to compel the
Govermnment of Sierra Leone as well as the UN to refrain from continuing the DDR
process, or to continue this process according to conditions set by the RUF as an
exphecit or implicit condition for the safety or the release of the UNAMSIL
personnel,”*>

4.59  First, it was units of the RUF which had not yet disarmed that abducted and detained
hundreds of UNAMSIL peacekeepers. Eventually the peacekeepers were released and
disarmament continued.®®°

4.60 Secondly, there was a build up of mistrust and grievances within the RUF that showed
that the RUF was not happy with the DDR process and were aggrieved that the whole
process appeared to be just about disarmament without granting them their political
aspirations.®®’

4.61 The Trnal Chamber for instance found that the UN assessed the response to the DDR
programine just before the UNAMSIL attacks as “lukewarm to moderate,” observing
that mutua)l distrust among all factions was hampering the proccss.‘562 Further, the
Trial Chamber held that “Sankoh repeatedly expressed his dissatisfaction with the
disarmament process”, complaining that “RUF disarmament was the only aspect of
the Lomé Agreement being implemented, while no progress was made on other terms
such as the integration of RUF members into key government positions.”®* He also
expressed the threat that “if disarmament was to continue, Kabbah had to implement
the contents of the Lomé Agreement.”** In addition, the Trial Chamber stated that
“loln 1 May 2000, ... Sankoh gave a press conference in Freetown alleging that

UNAMSIL. peacekeepers had shot the AFRC fighters. The UN Secretary General

[Ray

Prosecution Final Trial Brief, para. 1158.

Trial Judgement, para, 44,

" Trial Judgement, para. 1765, referring to Issa Sesay, Transcript 23 May 2007, p. 44.

%2 Trial Judgetnent, para. 1764, referring to Exhibit 302, Operational Order No. 3, January 2000, paras. 3, 6.

8.

% Trial Judgement, para. 1765, referring to Issa Sesay, Transcript 23 May 2007, p. 44,

! Trial Judgement, para. 1763, referning to: ﬂ Transcript 19 May 2008, pp. 31-
37; Issa Sesay, Transcript 25 May 2007, pp. 42, 44. See also Exhibit 323, Letter from the RUF Defence
Headquarters Makeni to the UN Sceretary General His Excellency Mr Kofi Annan, dated 6 April 2001, pp.
7-8.
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shortly afterwards assessed that ‘[{]his inciting statement’ led to an increase in tension
between the RUF and UNAMSIL throughout the country. 845

The evidence before the Trial Chamber showed that in the months preceding the
hostage-taking, in particular in March and April 2000, there was a build-up of threats
and oggression from the RUF towards UNAMSIL. The Trial Chamber found for
instance that “{tJhroughout March 2000, RUF fighters obstructed the deployment of
UNAMSIL to Kono District.”** During training prior to their arrival in Sierra Leone,
peacekeepers were informed that the RUF were dissatisfied with the disarmament
process.® In addition, the Report of the UNAMSIL Headquarters Board of Inquiry
also reflects how the build up of tension was perceived by UNAMSIL, stating that
“IfJrom the commencement of the DDR Programme, on 17 April 2000. it was
apparent to the DDR teams that many RUF comhatants were willing to participate in
the programme even though they were prevented from doing so through fear or
intimidation by their RUF local commanders.”%® The report also said that “local RUF
commanders had stated to CO Kenbatt and MILOBs teams that until these issues were
addressed they would not allow any of their combatants to participate in the DDR
Programme.”®® The UNAMSIL officers had also the impression that the actions of
the RUF became increasingly hostile, when “there was no sign that UNAMSIL
intended to comply.”®”"

Further, on 3 May 2000 Sankoh seat a radic message to Sesay, copied to all RUF
radio stations, claiming that the UNAMSIL Field Commander had stated on Radio
France International that they would disarm all RUF fighters by force, commencing
the next day. The Trial Chamber concluded from this “that some RUF fighters may
have perceived UNAMSIL’s actions in disarming their men as a threat or hostile
move, the voluntary nature of the programme nohvithstanding.“m' The Prosecution
submits that a reasonable trer of fact could infer from this wilful misinformation that
Sankoh actually intended to fuel the grievance amongst the RUF fighters and thus
increased the hostility on the part of RUF towards the peacekeepers. The RUF leaders

470
671

Exhibit 381, Fourth Report of the UN Secretary-General on the UN Mission in Sierra Leane, dated 19 May
2000, p. 3575, para. 18.

Exhibit 381, Fourth Secretary-General Report on UNAMSIL, para. 3.

Trial Judgement, para. 1769, referring to Joseph Mendy, Transcript 28 June 2006, pp. 55-60.

Exhibit 190, Report of UNAMSIL Headquarters Board of Inquiry No. 00/19, para. 7.

1bid., para. 6.

Ibid., para. 12, referring to events on 1 May 2000.

Trial Judgement, para. 1768, referring to Exhibit 34, RUF Radio Log. p. 8104; TF1-360, Transcript 26 fuly
2005, Closed Session, pp. 93-94; Exhibit 212, RUF Radio Log Book, p. 28070.
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at least knew exactly what the DDR program was about and that 1t was voluntary.
They had regular meetings with UNAMSIL commanders where the DDR program
and its implementation were discussed.®’*

4.64 The perception of TF1-071 was that the hostage-taking was in connection with the
grievance of RUF commanders with the DDR process.””" Leonard Ngondi, the
KENBATT commander in Makeni pointed out that some of the RUF commanders
were “demanding that the {DDR] camp should be closed down”.*"*

465 In paragraph 1807 of the Tnal Judgement, the Trial Chamber described how Ngondi
intended to negotiate the release of his abducted colleagues on 2 May 2000 by

sending a delegation to the RUF high commmand:

The purpose of their mission was to contact Sesay, Kallon, Gbao or any
member of the RUF High Command whom they knew, to give them the
following message: that the events that had occurred were uncalled for and
not in the interests of peaee; that holding UN peacekeepers as hostages is
illegal and not in the interests of peace, and therefore that the peacekeepers
should be unconditionally released; and that if there were issues that the
RUF did nat understand, they should come to Ngondi's headquarters to
discuss them.

4.66 The fact that almost all of the witnesses — both Prosecution and Defence — constantly
and consistently used the term “hostage” when referring to the abducted and detained
UNAMSIL personnel shows that the actions of thc RUF that occurred in May and
June 2000 were and are actually perceived as hostage-taking.®”> The report of the
UNAMSIL Headquarters Board of Inquiry also came to the conclusion, that 327
Zambians and cight Kenyans were taken hostages by the RUF.f%

4.67 The peacckeepers were kept safe, although they did not get much food and had little

possibilities to wash themselves; they still received all they needed to survive.®”’

%2 Trial Judgement paras 1773-1776.

67 TF1-071, Transcript 24 January 2005, pp. 4-5 and 13-14.

8% Leonard Ngondi, Transeripr 29 March 2006, p. 38: “By the time that we were losing contact, they had
reported the situation to be as usual. That is, the RUF, a lot of thewn surrounding their camp, talking of
what thcy were demanding; demanding the MILOB and even some demanding that the camp should be

_ closed down.”

°7  E.g DMK-444, Transcript 19 April 2008, pp. 123-126: Daniel Ishmael Opande, Transcript 11 March
2008, pp. 90 and 117-118; DIS-310/DMK-147, Transcript 6 March 2008, p. 116 and 7 March, pp. 52-53;
DiS-249, Transcript 11 March 2008, pp. 19, 96, 117, 118, 121; DMK-159. Transcript 12 May 2008, pp.
91, 95, 111; Edwin Kasoma (TF1-288), Transcript 22 March 2006, p. 38, TF1-296, Transcript 11 July
2006, Closed Session, p. 116; TF1-044, Transcript 27 June 2006, p. 23; Leonard Ngondi, Transeript 29
March 2006, pp. 33, 36, 38-39, 41, Ganese Jaganathan, Transcripr 20 June 2006, pp. 33, 47 and 82.

" Exhibit 190, Report of UNAMSIL Headquarters Bnard of Tnquiry No. 0019, para 39.

" Trial Judgement, paras 1821, 1864, 1866, 1867.
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Injured hostages were treated.®”® If the RUF simply wanted to fight UNAMSIL, it is
more likely that they would have killed the peacekeepers. The fact that they were kept
in safe places gives rise to an inference that the RUF wanted to use them for leverage.

4.68 Furthermore, some of the hostages were high-ranking UNAMSIL offieers who

seemed to have been specifically targeted due to their rank.*” They were kept under
special conditions in Yengema.®® The fact that the RUF abducted high-ranking
UNAMSIL staft also gives rise to an inference that they intended to keep them as a
valuable leverage in exchange for demands.

4,69 Furthermore, the Trial Chamber accepted the evidence that there were direct threats,
even death threats, against the detained UNAMSIL personnel. The Tral Chamber
explicitly held “that there is evidence that RUF fighters threatened to kill, injure or
detain captured UNAMSIL peacekeepers. Fighters including Kallon threatened to kill
Major Jaganathan at least twice.”®®! In fact there were threats expressed even before
Sankoh’s arrest. The threats were clearly linked to the actions of the UNAMSIL
peacekeepers and the grievances of the RUF with the DDR process. The Tnal
Chamber for instance found:

(1) Gbao stormed the Reception Centre in Makeni on 17 April 2000 with a group
of 25 to 30 armed rebels and told the peacekeepers that if they did not
dismantle all the tents, he would bum them with the peacekeepers inside.
Ngondi, Wilczynski and Major Musengeh went to meet Gbao and he told them
that the RUF disagreed with the manner in which the Lomé Agreement was
being implemented. Eventually, Gbao and his men agreed to forward their
grievances to their national leadership.®*?

(i) On 20 Apn! 2000 during a meeting with Ngondi, Sesay summoned a radio
operator and ordered that disarmament was to be stopped at Sanguema.*"

(iit) On 28 April 2000, Kallon came to the Makump DDR Camp and criticised the

workers who were preparing beds intended for ex-combatants, stating that the

camp “‘was not meant for pigs, but for human beings.” Kallon then approached

*"®  Trial Judgement, paras 1868, 1874,

°”  Trial judgement, paras 1848-1849.

% Tiial Judgement, paras 1842, (B63.

Trial Judgement, para. 1963.

Trial Judgement para. 1778 referring to Joseph Mendy, Transcript 26 June 2006, p. 86; Leonard Ngondi,
Transcript 25 March 2006. pp. 16-19; TF1-641, Transcript 18 July 2006, Closed Session, pp. 37-49.

Trial Judgement para. 1779,

(8
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the camp Commander and said: “[t]he tents that you have made for the ex-

combatants will be pulled down within 72 hours.”***

(iv) On 1 May 2000, at the Makump DDR camp, Jaganathan requested Gbao to
explain his problems and Gbao responded: “[g]ive me back my five men and
their weapons, otherwise I will not move an inch from here.” Jaganathan
attempted further discussion but did not make any progress in resolving the
problem.(’gs

{v) Further, Kallon repeatedly threatened Jaganathan asserting that the UN
peacekeepers were causing trouble, %

(vi) On | May 2000, Kallon sent the following message to RUF radio stations:
“The UN have seriously attacked our position and taken five of our men and
their weapons, but I have one”; “[a]ll stations, red alert, red alert, red alert”.”¥’
The fact that Kallon said that he held a peacekeeper as a qualification to the
statement that the UN had attacked the RUF (that is, he effectively stated “The
UN have attacked us but I have one of them”) clearly implies that the captured
UN peacekeeper was envisaged as being uscful in addressing the fact of the

UN attack.

4,70 Several witnesses mentioned that intense negotiations went on between Charles

Taylor and the RUF with the UN and ECOWAS in Monrovia — however without

8% The Prosecution

giving any indications as to what thc negotiations were about.
submits that the fact that the RUF leadcrship was called to Monrovia to negotiate the
retease of the UNAMSIL peacekeepers is a strong indication that the RUF used the
UNAMSIL personnel in order to obtain certain concessions in the DDR process. The
aim of the negotiations was e¢learly to achieve the release the UNAMSIL
peacekeepers. This was the reason why the RUF leadership was called to Monrovia,
The content of the discussions is unknown but it is reasonable to infer that the RUF

did scek certain concessions in exchange for the release of the peacekcepers.

G¥4
63%
i35
637

o088

Trial Judgement para. 1781.

Trial Judgement para. 1786.

Trial Judgement paras 1791 — 1794; Ganese Jaganathan, Transcript 20 June 2006, pp. 27-28, 53.

Trial Judgement, para. 1798 referming to Ganese Jaganathan, Transcript 20 June 2006, p. 31 TF1-360,
Transeript 26 July 2003, Closed Session, p. §5.

DIS-249, Transcript 11 March 2008, p. 118: the witness mentions negotiation between Taylor and Daniel
Chieh in Liberia and that *... even the UN had alrcady gotten in touch with President Taylor, so was thc
ECOWAS and so we were just adding more presswre on Taylor,” This wimmess also mentioned that
disarmament in Kono District did not take place until Juue, July, August 2001 {ibid. p. 121). See also: John
Tamue, Transcript 5 October 2004, pp. 117-119, pp. 126-129 and p. 130.
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(ii) Intent related to Sankoh’s arrest

In addition, it is submitted that the Trial Chamber erred in finding that “... the RUF
did not [...] abduct the peacekeepers in order to utilise their detention as leverage for
Sankoh’s release, as the peacekeepers were already being detained at the time of his
artest.”™®  For the reasons given in paragraphs 4.55 and 4.51 above, it is submitted
that it makes no difference whether the mens rea element for hostage-taking exists at
the time of initial detention of the victim, or whether the mens rea comes into
existence at a later point in time. For the reasons given above, it is submitted that the
only reasonable conclusion is that the intention was formed at the time of the initial
detention, but in the alternative it is submitted that at the very least, the only
reasonable conclusion is that this intention was formed when Sankoh was arrested.

The Tral Chamber found that *“[a]fter Sankoh was arrested in Freetown on 17 May
2000, the treatment of the remaining UNAMSIL captives worsened. The RUF
leadership within the Yengema area threatened that the prisoners could be killed at
any time. [l to1d Kasoma that as long as Sankoh remained in detention,
anything could happen to the UNAMSIL captives. [...] - indicated to them that

their fate hinged on the release of Sankoh, and that they could face execution if he

was nat released.”* | NS
The Tnal Chamber expressly found that afler Sankoh’s arrest, Kasoma and other
captured peaceckeepers at Yengema were repeatedly threatened and told that they
could be killed at any time, their fates conditional on Sankoh's release.”*”

The Prosecution submits that on the basis of this finding alone, the only conclusion
open to any reasonable trier of fact is that, regardless of whether or not any threat was
communicated to a third party at the time, RUF fighters at the time did have the mens
rea for hostage-taking.

In paragraph 1967 of the Trial Judgement the Trial Chamber stated that “[e]ven if this
intention crystallized in the minds of some or all of the RUF leaders once Sankoh was

arrested, the RUF did not act to put it into effect.” The Trial Chamber appears to have

based this conclusion partly on the evidence that one group of approximately 40 to 50

aBe
690
69l
692

Trial Judgement, para. 1966,
Trial Judgement, paras 1871 and 1872,
Trial Judgement, para. 1646,
Trial Judgement para, 1963.
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peacekeepers were released from Yengema about five days after Sankoh’s arrest and
that a further group were released about a week thereafter. It is submitted that the
release by the RUF of groups of the peacekeepers not too long after Sankoh’s arrest,
does not explain away the intention to utilise the detained peaceckeepers as leverage
for Sankoh’s release. and fails to consider the circumstances of the release as found
by the Trial Chamber. The Trial Chamber had found that in May 2000, Charles Taylor
had summoned Sesay to Liberia and told Sesay that ECOMOG leaders wanted the

peacekeepers released and he instructed Sesay to release them.®

D. Responsibility of the Accused

(i) Introduction

476  The Trial Chamber has found that one UNAMSIL peacekeeper was assaulted and one
UNAMSIL peacekeeper was abducted at Makump DDR camp on 1 May 2000; three
groups of UNAMSIL peacekecpers were abducted in Makeni and one group of
UNAMSIL peacekeepers was abducted in Magburaka on 1 May 2000; two groups of
UNAMSIL peacekeepers were abducted near Moria village on 3 May 2000. The Tnal
Chamber qualified these acts as intentionally directing attacks against personnel
involved in a humanitarian or a peacekeeping mission, another serious violation of
international humanitarian law punishable under Article 4(b) of the Statute as charged
under Count 15.%

4,77 The Tnal Chamber found:

(i) that Sesay is guilty of intentionally directing attacks against the UNAMSIL
peacekeeping mission purstuant to Article 6(3) of the Statute, in relation to
events in Bonibali, Port Loko, Kono and Tonkolili Districts;

(ii) that Kallon is guilty of committing and ordering attacks on peacekeepers
pursuant to Article 6(1) in relation to events in Bombali District; and pursuant

to Article 6(3) of the Statute in relation to events in Bombali, Port Loko, Kono
and Tonkolili Districts; and

693
694
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Trial Judgement para. 1967.
Trial Judgement para. 1869,
Trial Judgement, para. 2238 (1}, (i) and (iv).
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(iii) that Gbao is guilty of aiding and abetting attacks on peacekeepers pursuant 1o

Article 6(1) in Bombali District.

(ii) Responsibility of Sesay

4.78 The Chamber found Sesay liable under Artiele 6(3) of the Statute for failing to
prevent or punish his subordinates for directing 14 attacks against UNAMSIL
personnel and killing four UNAMSIL personnel in May 2000, as charged in Counts
15 and 17.° The Prosecution submits that on the basis of the Trial Chamber’s
findings and the evidence in the case as a whole, the only conclusion open to any
reasonable tner of fact 1s that the findings in paragraphs 2267 to 2284 as regatds
Sesay’s responsibility as a commander apply mutatis mutandis to the erime of taking
of hostages as charged under Count 18, for the following reasons.

4,79  As BFC, the effective overall military Commander of the RUF on the ground,m and
thus second highest in the RUF command afler Sankoh,®” Sesay was actively
involved in the disarmament process®” and there is ample evidence that he attended
several meetings with high ranking UNAMSIL members on the issue.”" In carly 2000
he even had a meeting with UNAMSIL Force Commander Jetley in Magburaka to

7°! Further, Commanders frequently contacted Sesay

discuss disarmament in Makeni.
when UNAMSIL personnel sought access to their areas of responsibility and ofien
awaited Sesay’s instructions prior to permitting such access. Sesay was also the
Commander that pcacekeepers in the Makeni area contacted io obtain prior
authorisation for their men to move.”” It is therefore submitted that the only
reasonable conclusion is that Sesay must have been very well informed about the
DDR program, its implications, thc role of UNAMSIL in the DDR process, thc way
disarmament was to be carried out and the mandate of UNAMSIL and military

observers.

t9h
&97

Trial Judgement, para. 2284,

Trial Judgement, para. 2268.

%% Trial Judgement, paras 42 and 914. From 17 May 2000 on, Sesay was intetim leader of the RUF, see Trial

~ Judgement, para. 916.

*%  Trial Judgement, para. 1770: the RUF hierarehy and UNAMSIL had agreed on the date of disarmament in
the Makeni area. Trial Judgement, para. 1774: Ngondi explained to Sesay that UNAMSIL had deployed in
Makeni to cooperate and that cooperation was necessary in order to bring peace and stability to Sierra
Leone,

™ Trial Judgement, paras 1774, 1775, Ngondi met with Sesay several times, with their first meeting on 12

April 2000 at KENBATT Battalion Headguarters in Makeni.

Trial Judgement, para. 1772.

Trial Judgement, para. 2272.

Ml
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In Apnl 2000, Sesay informed Brigadier Leonard Ngondi, the Commanding Officer
of the UNAMSIL Kenyan Battalion (KENBATT), about his concerns that “their”
fighters were being removed from the territory by Caritas.”” Ngondi tried to ease the
situation and held several meetings. In the third meeting a clear threat was uttered by
Kallon who satd “in three weeks time the world would know what the RUF would do
in Sierra Leone."™® The Prosecution suggests that Sesay, as Kallon’s superior knew
about this threat and backed it. The only reasonable conclusion must be that the RUF
High Command, unhappy with the DDR process, had envisaged the attacks and the
hostage-taking even before May 2000.

This conclusion is supported by a number of findings of the Trial Chamber with
regard to the events in April 2000. First, the Trial Chamber found that the DDR
programme did not commence on 17 April 2000 as planned because the RUF refused
to take part in thc programme. Instead, on that day, the RUF demonstrated around
Makeni in groups of 30 to 50 fighters.”™ Gbao, who was leading a group of 25 to 30
armed rebels that arrived at the Reception Centre in Makeni, told the peacekeepers
that if they did not dismantle a1l the tents, he would burn them with the peacekeepers
inside. He also told Ngondi and the peacekeepers who were with him, that “the RUF
disagreed with the manner in which the Lomé Agreement was being implemented.”’*
The Trial Chamber further found that Ngondi understood from the meeting with
Sesay on 20 Apnl 2000 “that Sesay was displeased with the entire disarmament
process, At one point during their meeting Sesay summoned a radio operator and
ordered that disarmament was to be stopped at Sanguema.”’"’

The Prosecution submits that Sesay’s behaviour pnor to the actual hostage-taking
clearly showed his strong resistance and opposition to the disarmament process. The
events that followed, including the hostage-taking, were the logical consequence of
his intent to compel the UN and/or the Sierra Leonean Govemment to stop the

disarmament process or, at least, to continue the DDR program according to the terms

set by the RUF.
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Trial Judgement, para. 1775,
Trial Judgement, para. 1776.
Trial Judgement, para. 1777.
Trial Judgement, para. 1778,
Trial Judgement, para. 1779.
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The only reasonable conclusion is that when some RUF fighters actually started to
disarm in Makeni towards the end of April 2000, the RUF leadership became
alarmed and started acting violently against the UNAMSIL peacekeepers. Violent acts
were committed in varous forms. It started with assault and abductions on 1 May
2000 at Makump DDR Camp,’” near Makeni,”'® and in Makeni,”"' which were
clearly accompanied by massive threats,”'> partly in form of physical violence
directed against the peacekeepers and military observers’"” and continued on 2 May
2000 at Teko Barracks in Makeni,”"* and in Magburaka.m Sesay was directly
mvolved in the abduction of Major Rono, the Commander of KENBATT B Company
at the Magburaka Islamic Centre, and three other peacekeepers,”'” and he was found
to be responsible as a commander for the other attacks and abductions,”"’

Further, it has been found proven that Sesay was involved at a high level in the
negotiations with the UN after the first victims were taken. When the first
peacekeepers and military observers were detained, Ngondi tried to negotiate with the
RUF leadership, including Sesay “as their discussions had been successful in the
past.”m On 2 May 2000, while the RUF held 5 hostages in Teko Barracks in
Makeni,””> Ngondi iavited Sesay to his headquarters in Makeni to discuss the
situation. As a response to this invitation, Sesay abducted the peacekeepers who
transmitted the message to him.”® It is submitted that on the findings of the Tral
Chamber and the evidence, Sesay, as second in command of the RUF at the time of
the events, had planned and ordered the orchestrated attacks, assaults and abduction of
UNAMSIL peacekeepers and military observers. He intentionally misled the
UNAMSIL commanders as to his willingness to negotiate while his subordinates as
well as he himself abducted peacekeepers and held them captive at Teko Barracks in

- 721
Makeni.
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Trial Judgement, paras 1782-1783.

Trial Judgement, paras 1784-1793; 1890(i1).

Trial Judgement, paras 1795-1797, 1880(iii).

Trial Judgement, paras 1803-1806,

Trial Judgement, paras 1789, 1791, 1792-17%4, 1798.
Trial Judgemens, paras 1751-1793, 1799, 1890(i).
Trial Judgement, paras 1807-1808, 1890(iv) and (¥),

Trial Judgement, paras 1809-1811, 1890(vi) and 1892(ii).

Ibid.

Trial Judgement, para. 2284,

Trial ludgement, paras 1801, 1807,
Trial Judgement, para. 1806.

Trial Judgement, paras 1809-1811.
Trial Judgement, para. 1812
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4,85 It is submitted that Sesay’s presence in Matotoka and his behaviour when the first
group of peacekeepers was transported from Teko Barracks to Small Sefadu on 3 May
20007 clearly show that he was in charge of the systematic and extensive operation
that was simultaneously carried out in different places. The Trial Chamber was
satisfied that in April and May 2000 Sesay’s effective command extended over a wide
geographic area of Sierra Leonc.”™

4.86 The Prosecution further submits that Sesay, as the overall military Commander of the
RUF on the ground, was also in charge of the abduction of Kasoma and ten
ZAMBATT peacekeepers at Moria,”** as well as the abduction of Kasoma’s convoy
between Moria and Makeni, * although he was not present at the location of the
events. The Trial Chamber found for instance that “Sesay gave frequent orders to his
deputy Kallon in relation to UNAMSIL peacekeeping personnel, the dismantling of
checkpoints and various other operational issues.”’”® The Tral Chamber was
therefore satisfied that Sesay exercised effective control over RUF fighters in the
Makeni area, including Kallon, who perpetrated the attacks directed against
UNAMSIL personnel on 1, 2 and 7 May 2000.7%” There is also evidence that he
ordered the abductions, or that he was at least informed about the actions of his
subordinates.””® The Trial Chamber further recalled that Sesay was present at
Matotoka and presided over the movements of the peacekeepers from Tcko Barracks
to Small Sefadu. Sesay also ordered the transportation of the captured ZAMBATT
and KENBATT peacekeepers to Kono following their abduction at Moria.”?

4.87 Peacekeepers werc kept alive and in circumstances that guaranteed that they would stay

alive in captivity in different places in Kono district’ according to Sesay’s orders’>'

" Trial Judgement, paras 1815-1818. Sesay instrueted his men to untie the peacekeepers and told them that
they would be taken to a farm where all their belongings would be returned tn them.

* Trial Judgement, para. 2271.

Trial Judgement. paras 1834-1835.

Trial Judgement, paras 1836-1838.

Trial Judgement, para. 2268.

" Trial Judgement, para. 2273,

"?  Trial Judgement, para. 1837: an RUF fighter “explained that he had been sent by Sesay to accompany the

convoy to Makeni”.

" Trial Judgement, para. 2276,

PP “Camp 11" in Small Sefadu: Trial Judgement, paras 1822, 1867-1868; Makeni and Yengema: Trial

Judgement, para. 1839; Tombodu: Trial Judgement, paras 1865 and 1866.

Trial Judgement, para. 1840, Sesay pave orders for the peacekeepers to be moved to Kono.
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and under his supervision.”>? He himself visited Yengema camp several times.” On
one occasion, Sesay arrived and collected the peacekeepers’ passports and money.”?

4.88 Further, the Trtal Chamber found that “Sesay was informed of the attacks in Makeni
and Magburaka via radio and Sankoh instructed him to travel to Makeni to ascertain
the course of events.””” There is ample evidence that Sesay ordered the movement of
troops,?“‘d and other actions,m that his subordinates reported to him about the hostage-
taking.””* [l was in charge of the Yengema camp, where more than 100
peacekeepers were kept captive.m The fact that it was Sesay who allowed the injured
Lt. Col. Mendy to be taken to a hospital and then released also shows that he ordered
and supervised the hostage-taking.”*® The Trial Chamber concluded that Sesay
exercised effective control over the Brigade Commander of Kono District, who in
tun was thc Commander of the RUF fighters who detained the peacekeepers at
Yengema and Small Scfadu.™

4.89 Finally, there is evidence that Sesay negotiated the relcasc of the UNAMSIL captives in
Monrovia under the auspices of Charles Taylor.”* High ranking UNAMSIL officers

" While the negotiations took place, Sankoh was

took part in the negotiations.
arrested in Frcetown on 17 May 2000. There are clear indications that the hostages
were used as leverage for Sankoh’s release, and the resulting threats were uttered by
Sesay’s subordinates.”** Sesay was present when a Liberian “Anti-Terrorist Unit”
came to Kailahun to fly some of the hostages to Monrovia.”*

4.90 The Prosecution therefore submits that af the very least, the only conclusion open to

any reasonable trier of fact is that Sesay is responsible under Artiele 6(3) of the

" Trial Judgement, para. 1864, The prolonged captivity of the UNAMSIL personnel was supervised by
subordinates of Sesay. E.g. Monica Pearson at Yengema in Kono District, where Kasoma and
approximately 100 ZAMBATT peacekeepers were kept, Trial Judgement, paras 1842, [863-1864.

Trial Judgement, para. 1850,

Trial Judgement, para. 1864.

% Trial Judgement, para. 1844; see also: Trial Judgemeut, para. 1846.

7 Tral Judgement, para. 1844: “Prior to his departure from Kono District, Sesay eontacted the Brigade
Commander in Bombali District. Komba Gbundema, and the Commander in Tongo Field in Kenema
District and ordered them to send reinforcements to Makeni.” Also: para. 1856,

Trial Judgement, paras 1851, 1854. Trial Judgement, para. 1847: On 3 May 2000 Sesay sent 2 message to
the Brigade Commander in Konoe ordering him to ‘keep strong security’ in Kono and destray ail motorable
... roads leading to Masiugbi.”

"% Trial Judgement, paras 1848, 1849 and 2270,

7% Trial Judgement, para. 1842,

Trial Judgement, para. 1874,

Trial Judgement, para. 2275.

Trial Judgement, para. 1869.

Trial Judgement, para. 1875,

 Tral Judgement, paras 1871 and 1872,

™ Trial Judgement, paras 1879-1880.
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Statute for failing to prevent or punish his subordinates for taking hostages, as
charged in Count 18 of the Indictment. The Prosecution further submits that the only
conclusion open to any reasonable trier of fact on the basis of the Trial Chamber’s
findings and the evidence referred to above is that Sesay is also responsible for these
crimes under Article 6(1) of the Statute, on the basis that he planned, ordered,

instigated or aided and abetted them.

(iii) Responsibility of Kallon

(a} Responsibility under Article 6(1) of the Statute

The Trnal Chamber found Kallon liable under Article 6(1) of the Statute for ordering
the attack directed against Maroa and three peacekeepers on 1 May 2000, for
ordering the attack directed against Mendy and Gjellesdad on 1 May 2000,’" for
ordering the attack directed against Kasoma and ten peacekeepers on 3 May 2000,”*
and for ordering the attack directcd against Kasoma’s convoy of approximatcly 100
peacekeepers on 3 May 2000, as charged in Count 15 of the Indictment.”* The
Prosecutton submits that on the basis of the Trial Chamber’s findings and the
evidence in the case as a whole, the only conclusion open to any reasonable trier of
fact is that Kallon is additionally guilty on the basis of these faets for the crime of
hostage-taking.

The Trial Chamber found that Kallon instructed vatious RUF fighters to carry out the
assault and abduction of Jaganathan and that he used his position of authority as
senior RUF Commandcr and BGC to compel his subordinates to commit the offence.
The Trial Chamber thus concluded that there was a clear nexus between Kallon’s
orders and the actions of his men and found that Kallon intended his orders to be
obeyed.”™

With regard to the abduction of Maroa and four other peacekeepers on 1 May 2000,

the Trial Chamber found that Kallon ordered rebels under his command to capture the

747
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Trial Judgement, para. 2250,

Trial Judgement, para. 2253,

Trial Judgement, para. 2255.

Trial Judgement, para. 2258.

Trial Judgement, paras 2247-2248: *The Chamber has found that Kallon ordered his men to ‘arrest’
Jaganathan and stood by while a group of armed fighters kicked, punched and hit him with rifle butts and
threatened him with a pistol. Once Jaganathan had been placed inside Kallon's vehicle with armed RUF
fighters on either side, Kallon then ordered the driver of his vehiele to depart. Kallon continued to threaten
Jaganathan thereafter.”
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peacekeepers and bring them fo him. The Trial Chamber was satisfied that Kallon as
BGC was in a position of authority over the fighters, that he had effective control over
them, and that they were acting under his direction.”"

As regards the capture of Mendy and Gjellesdad at the RUF Task Force Offies in
Makeni on 1 May 2000, the Trial Chamber found that the fighters who took the
peacekeepers to Teko Barracks were acting on the instructions of Kallon, who used
his position of command and authority to direct his subordinates to capture the
1:-eacekeel;)ers.752
With regard to the abduction of Kasoma and ten other peacekeepers on 3 May 2000
near Moria, the Trial Chamber has found that Kasoma was taken by RUF fighters
including Gbundema to Kallon, who was in a command position, that Gbundema was
subordinate to him and that the fighters who eaptured Kasoma and his ten
peacekeepers were acting on Kallon’s instructions.”® The same was found in relation
to the abduction of Kasoma’s convoy from the roadblock near Mona to Makeni by
RUF fightf:rs.-"54 The Tnal Chamber found that Kallon’s conduct in forcing Kasoma to
write the note to his second-in-command established a clear nexus between Kalton’s
actions and the subsequent abductions.”” In addition, the Trial Chamber found that
Gbundema was giving orders at the roadblock where Kasoma’s convoy was
ambushed and that it was inconceivable that such a large military operation would be
conducted by Kallon’s subordinate Commander without the express authonty of
Kallon, who was the BGC and the most senior RUF Commander present at the time.
The Trial Chamber thus found “Kallon liable under Article 6(1) of the Statute for
ordering the attack directed against Kasoma’s convoy of approximately 100
peacekeepers on 3 May 20001,..].77°¢

There are numerous findings of the Trial Chamber that show that Kallon planned and
ordered the abductions and capture of the peacekeepers with the intent to compel a
third party to act or abstain from acting. Like Sesay, Kallon had met high ranking
commanders of UNAMSIL, including Brigadier Leonard Ngondi the Commanding
Officer of the UNAMSIL Kenyan Battalion. In one of the meetings he attended,

Kallon stated that “in three weeks time the world would know what the RUF would

131
752
153
754
155
756

Trial Judgemeut, para. 2249,
Trial Judgement, paras 2251-2252.
Trial Judgement, paras 2254-2235.
Trial Judgemen, para. 2256,
Trial Judgement, para. 2257,
Trial Judgement, para, 2238.
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do in Sierra Leone.”””” As BGC and the most senior RUF Commander present at the
time in the Makeni area,”® he was actively tnvolved in the disarmament process at the
highest level and Kallon must have been, like Sesay, well informed about the DDR
programme, its implications, the role of UNAMSIL in the DDR process, the way
disarmament was to carried out and the mandate of UNAMSIL and military
observers.

4,97 It is submitted that Kallon’s behaviour prior to the actual hostage-taking clearly
showed his hostile position towards the DDR process and his intent to compel the UN
and/or the Sierra Leonean Government to stop the disarmament proccss or at Jeast to
continue the DDR program according to the terms set by the RUF. The Trial Chamber
found for instance that on 16 April 2000 at 8.35pm, Sankoh transmitfted a radio
message to Kallon advising him not to be “fooled” on disarmament. Sankoh ordered
Kallon that “[tThere should be no disarmament for now until further notice. Any
mistake towards that you will be held [sie] responsible. Act on this accordingly.””™

Further, on 28 Apnl 2000, Kallon amved at the Makump DDR Camp and eriticised

the workers who were preparing beds intended for ex-combatants, stating that the

camp “was not meant for pigs, but for human beings.” Kallon then approached the
camp Commander and said: “[t]he tents that you have made for the ex-combatants
will be pulled down within 72 hours.””® This threat shows that Kallon wanted to
dictate the course of the DDR program and that he was ready to use any means to do

so. This became evident when Kallon arrived at the DDR camp some days later on 1

May 2000, fired from his Mercedes Benz, even fining shots on the ground between

him and the UNAMSIL peacekeepers present at the camp, as well as when he

punched Salahuedin in the face and abducted Jaganathan under massive threats
uttered by himself and his men. Jaganathan received several death threats before he

61 Kallon’s intent to use Jaganathan as

62

was taken to Teko Barracks in Makeni.

leverage must be inferred from his radio communication described above.’

7 Trial Judgement, paras 1773, 1776.

™8 Trial Judgement, para, 1851,

359 Trial Judgement, para. 1851.

:60 Trial Judgement, para. 1781.

' Trial Judgement, paras 1790-1794. Kallon threatened Jaganathan repeatedly, and at a certain point even
stated "I'm going to kill you today, bury yeur bedy in Sierra Leone, and you will not have time to say
goodbye to your family.” (para. 1793).

2 Trial Judgement, para. 1798. Kailon said: “The UN have seriously attacked our position and taken five of
our men and their weapens, but I have one”; “[a]ll stations, red alert, red alert, red alert”.
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4,99

T AS

[t is submitted that the reactions of the UNAMSIL Command as descnibed above,
show that the abduction of Jaganathan was understood as hostage-taking.”* Ngondi
for instance dispatched four peacekeepers to Teko Barracks to contact the RUF High
Command whom they knew, to explain to them that the events that had oceurred were

% However, these four peacekeepers

745

uncalled for and not in the interests of peace.
were also detained upon their arrival at Teko Barracks.
The Triat Chamber took the view that “Kallon, as the senior RUF Commander with
responsibility for the Makeni-Magburaka area, perceived it neceséary to respond to
the deployment of the peacekeepers. This conclusion is reinforced by the imperative
nature of the recent orders regarding disarmament from his superiors Sankoh and

Sesay.n.rbﬁ

4,100 Further, Kallon was involved in the detention of the hostages. The Trial Chamber

found that he visited the Yengema camp about four times, accompanied on each
occasion by around 30 to 40 heavily armed RUF fighters.’®” Kallon knew about the
negotiations organized by Charles Taylor in Monrovia where the release of the

hostages was negotiated between the RUF and ECOMOG leaders.”®®

4,101 The Prosecution therefore submits that the only conclusion open to any reasonable

trier of fact is that Kallon is responsible under Article 6(1) of the Statute for the
abduction and taking as hostages of Maroa and three peacekeepers on 1 May 2000,
for ordering the capture and hostage-taking of Mendy and Gjellesdad on 1 May 2000,
for ordering the abduction and hostage-taking of Kasoma and ten peacekeepers on 3
May 2000, and for ordering the abduction and hostage-taking of approximately 100
peacekeepers of Kasoma’s convoy on 3 May 2000, as charged in Count 18 of the

Indictment.

64
Hs
L

T6h

Trial Judgement, para. 1801, The Trial Chamber found that Ngondi received instructions from the
UNAMSIL Force Headquarters in Freetown that negotiarions with the RUF should continue so the
situation did not esealate and turn hostile. Npondi was confident that he would be able to reach an
agraement with Sesay, Kallon, Gbao and the nthers, as their discussions had been successful in the past.
Trial Judgement, para, 1807.

Trial Judgement, paras 1808,

Trial Judgement, para, 1854,

Trial Judgement, para. 1863,

Trial Judgement, para. 1869.
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(b) Responsibilitv under Article 6(3) of the Starute

4,102 The Chamber found Kallon liable under Article 6(3) of the Statute for eight attacks
intentionally directed against UNAMSIL personnel in May 2000 and the killing of
four UNAMSIL personnel, as charged in Counts 15 and 17.7%° The Prosecution
submits that for the reasons given below, the only conclusion open 10 any reascnable
trier of fact is that the findings in paragraphs 2285 to 2292 as regards Kallon's
responsibility as a commander apply mutatis mutandis to the come of taking of
hostages as charged under Count 18,

4.103 The Trial Chamber concluded that Kallon exercised effeetive control over the RUF
Commanders who carried out the attacks and abductions.”’® This was, first because of
Kallon’s command role as BGC from February 1999 to September 2000, in particular
in the Makeni-Magburaka area;”” and sccondly, because the chain of command
between Sankoh, Sesay and Kallon functioned effeetively at the time of the attacks
against UNAMSIL personnel. The Trial Chamber found that commanders reported 10
Kallon who was de iure and de facto the third-in-command in the RUF hierarchy; ”
that Kallon issued orders to Battalion Commanders and orders addressed to “all
Commanders” and that these arders were implemented;’” and that he received orders
from Sankoh and implemented them.”” The Trial Chamber also found that Kallon
had reason to know of the attacks and abductions due to his senior command role in
the Makeni-Magburaka area, in the exercise of which he received regular reports from
his subordinates’”” and that he made no attempi to prevent or punish the perpetrators
of the attacks on UNAMSIL personnel.”’®

4.104 The Prosecution therefore submits that the only conclusien open 1o any reasonable
trier of fact is that Kallon is responsible under Article 6(3) of the Statute for failing to
prevent or punish his subordinates for taking hostages, as charged in Count 18 of the

Indictment.

Trial Judgement, para. 2292.
Trial Judgement, para. 2286.
Trial Judgement, para. 2285,
Tnal Judgement, para. 2286.
™ Trial Judgement, paras 2286-2287.
Trial Judgement, paza, 2248,
Trial Judgement, para, 2290.
Trnal Judgement, para. 2291.
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(iv) Responsibility of Gbao

4.105 The Tnal Chamber found Gbao liable under Article 6(1) of the Statuie for aiding and
abetting the attacks directed against Salahuedin and Jaganathan on 1 May 2000, as

77 The Prosecution submits that on the basis of the Trial

charged in Count 15.
Chamber’s findings and the evidence in the casc as a whole, the vnly conclusion open
to any reasonable trier of fact is that Gbao is additionally guilty under Asticle 6(1) on
the basis of these facts for the crime of hostage-taking.

4.106 The Tral Chamber recognised that the mens rea of aiding and abetting was the
knowledge that the acts performed by the accused assist the commission of the crime
by the principal offender’” and that “{sJuch knowledge may be inferred from all
relevant circumstanccs.”’° In the case of specific intent offcnces, the aider and
abettor need not possess the principal offender’s intent, but must have knowledge that
the principal offender possesscd the specific intent required.”™ Therefore, “it must be
shown that the aider and abeiior was aware of the essential elements of the crime
which was ultimately committed by the principal.”Tgl

4.107 Like Sesay and Kallon, Ghao met high ranking commanders of UNAMSIL, including
Brigadier Leonard Ngondi the Commanding Officer of the UNAMSIL Kcnyan
Battalion, who actually met most frequently with Gbao, followed by Kallon.”®? As full
Colonel and Overall Security Commander (OSC),7El3 Gbao was “heavily involved in
the disarmament of RUF fighters and he interacted with external dclegations and
NGOs in Makeni on behalf of the RUF.™® The Trial Chamber further found that
“Gbao visited the DDR camps in Makem between two and four times every week in
the (hree months prior to May 2000 and was very well known to UNAMSIL

personnel in the area. Gbao was one of the Commanders with whom the UNAMSIL

Trial Judgemeut, para. 2267,

Trial Judgement, para. 280, refemming to VFasiljevié Appeal Judgement, para. 102; Blaskic Appeal
Judgemeut, para. 49; Tadi¢ Appeal Judgement, para. 229.

Trial Judgement, para. 280, referring to Limaj Trial Judgement, para. 518 referring to Celebidi Trial
Judgement, para, 328 and to Tadi¢ Trial Judgement, para. 676,

Trial Judgement, para. 280, referring to CDF Appeal Tudgement, para. 367, citing Prosecutor v.
Neakingimana, ICTR-96-10-A and ICTR-96-17-A, “Tudgement”, Appeals Chamber, 13 December 2004,
("Meakirutimana Appeal Judgement”), para. 500 and Prosecutor v. Ndindabahizi, ICTR-2001-71-T,
Judgement and Sentence, Trial Chamber, [5 July 2004, (“Ndindabahizi Trial Judgement™), para. 457,
See also Krsti¢ Appeal Judgement, para. 140; Vasiljevié Appcal Judgement, para, 142; Krnojelac Appeal
Judgement, para. 52.

Trial Judgement, para. 280, referrmg to Afeksovski Appeal Judgement, para, 162.

Tvial Tudgement, para. 1773, see alsa para. [776.

Trial Judgement, para. 934,

Trial Judgement, para. 940,
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4,108 Gbao’s behaviour at the Makeni Reception Centre on 17 April 200

7K1

Commanders regularly met to discuss disarmament. UNAMSIL peacekeepers knew

him as the ‘chief security officer’ for the RUF."™®

07% and his

statement made in the second half of April 2000, that any fighter who was found
disarming secretly would face execution, ’ further show that he was hostile towards
the DDR program. The only reasonable inference is that due to his role and position in
the RUF hierarchy he must have known about the intent of the main perpetrators to
take UNAMSIL personnel as hostages to compel the UN, the Sierra Leonean
Govemment as well as the international community to refrain to continue the

disarmament, if the RUF demands were not met.

4.109 The Tnal Chamber found that after the first abductions, Mendy and Gjellesdad went

first to the headquarters of the security units in Makeni and requested to speak to
Gbao, whom they knew as the “chief security officer” of the RUF.”* Ngondi was
confident that he would be able to reach an agreement with Sesay, Kallon, Gbao and

789 1t is submitted that

the others, as their discussions had been successful in the past.
the only reasonable conclusion from these findings is that the UNAMSIL
commanders saw in Gbao an important interlocutor to negotiate the release of the

hostages.

4.110 When Jaganathan requested Gbao to explain his problems on 1 May 2000, at Makump

DDR camp, Gbao responded: “[glive me back my five men and their weapons,
otherwise I will not move an inch from here.”"* Later the same day, Gbao did not
appear willing to enter into discussions with UNAMSIL commanders.”’ On the
contrary, the Trial Chamber found that when Maroa arrived at Makump DDR camp,
he reported to Ngoadi via radio that:

[...] Gbao was very wild [...] and he was demanding that we must give
them their ten combatants and their ten rifles beeause that was RUF
territory. He was demanding to a eertain extent to close down the entire
exer¢ise and even the camp. And he was calling more combatants who were
assembled within the DDR camp.™

RS
TR

T8

ibid.

Trial Judgement, paras 1777-1778. Ngondi, Wileczynski and Major Musengeh went to meet Ghao and he
told them that the RUF disagreed with the manner in which the Lome Agreement was heing implemented.
Trial Judgement, para, 1780.

Tral Judgement, para. 1804,

Trial Judgement, para. 1801.

Trial Judgement, para. 1786, Jaganathan attempted further diseussion but did not make any progress in
resolving the problem.

Trial Judgement, para. 1787,

Trial Judgement, para. 1789 and Leonard Ngondi, Transcript 29 March 2006, p. 28.
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4111 1t was further found that Gbao later escorted the abducted peacekeepers arriving in a
Land Rover to Makeni. He took three rifles out of the boot of his car. Maroa was
bleeding from his mouth and the other three peacekeepers were limping, >

4,112 1t is submitted that on the basis of the Trial Chamber’s findings and the evidence
before it, the only conclusion open to any reasonable trier of fact 1s that Gbao was
aware of the intention of the RUF to capture and detain the UNAMSIL personnei with
the intent to compel a third party to act or absiain from acting, It is further submitted
that the only conclusion reasonably open is that Gbao’s acts and words encouraged
and supported the commission of the hostage-taking. The Presccution therefore
submits that the only conclusion open to any reasonable trier of fact is that Gbao is

responsible under Article 6(1) of the Statute for aiding and abetting the taking of
hostages, as charged in Count 18 of the Indictment.

E. Cumulative convictions

4.1131t is well cstablished that multiple convictions under different statutory provisions for
the same conduct are permissible if each statutory provision has a materially distinct
element not contained in the other.”™
4.114The Accused were all convicted under Count 15 for the crime of intentionally directing
attacks against personnel involved in a humanitanan assistance or peacekeeping
mission tn accordance with the Charter of the United Nations, an Other Serious
Violation of International Humanitarian Law, punishable under Article 4(b) of the
Statute. The elemcents of this crime were found by the Trial Chamber to be as follows.
(1) The Accused directed an attack against personnel, nstallations, material, units
or vehicles involved in a humanitarian assistance or peacekeeping mission in
accordance with the Charter of the Unitcd Nations;
(i1) The Accused intended such personnel, installations, material, units or vchicles
to be the object of the attack;
(iii) Such personnel, installations, material, units or vehicles werc entitled to that
protection given to civilians or civilian objects under the international law of

armed conflict; and

763
T4

Trial Judgement, para. 1799.
See, tor instance, CDF Appeal JTudgement, para. 220 and the authoritics there ciled.
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(1v) The Accused knew or had reason to know that the personnel, installations,
material, units or vehicles were protected.m‘r’

4.115The elements of the crime of hostage-taking as charged in Count 18 are set out in
paragraph 4.18 above.

4.116The crime charged in Count 15, and the crime charged in Count 18, each contain a
materially distinct element not contained in the other.

4.117The crime charged in Count 15 requires, in the case of an attack against an individual
victim, that the victim be part of the personncl involved in a humanitarian assistance
or peacekeeping mission in accordance with the Charter of the United Nations. The
crime charged in Count 18 does not contain this element: any individual may be the
victim of hostage-taking.

4.118The crime charged in Count 18 requires that the accused intended to compel a third
party to act or refrain from acting as an explicit or implicit condition for the safety or
the release of the victim. The crime charged in Count 15 does not contain this
requirement.

4.1191t is therefore submilted that cumulative convictions can be entered against the Accused

on both Count 15 and Count 18.

F. Issue of general legal importance

4.120The Prosecution also notes that the Appellants have already been convicted under
Count 15 for intentionally directing attacks against the UNAMSIL peacekeeping
mission, and have been appropriately sentenced for that count. The Prosecution
submits that it would not be “an unnecessary exercise”® to add an additional
conviction for Count 18. However, even if thc Appeals Chamber were to take this
view, the Prosecution submits that the issue argued in Section B above (whether
communication of a threat to a third party is an essential element of the crime of
hostage-taking) is an issue that should be pronounced upon by the Appeals Chamber
as an issue of general significance to the Spectal Court’s jurisprudence and to
intcrnational law generally.

4.121The Appeals Chambers of international and mixcd criminal tribunals play an important

role in the development of intemational criminal law. The Appeals Chamber of the

¥ Trial Judgement, para. 219.

™ AFRC Appeal Tudgement, para. 172.
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ICTY has indicated that where it is in the interests of justice to do so, it can find that
the Trial Chamber erred in acquitting the Accused on the ground that it did, but
without either substituting a conviction or ordering a new trial,”’ provided that the
issue has a nexus with the case at hand.”® Furthermore, it has been held that the
Appeals Chamber may examine alleged errors which will not affect the verdict but
which do, however, raise an issue of general importance for the case-law or

functioning of the Tribunal.”®

G. Conclusion

4.122For the reasons given above, the Prosecution requests the Appeals Chamber to reverse
the Trial Chamber’s acquittal of Sesay, Kallon and Gbao on Count 18 of the
Indictment and to substitute a conviction on Count 18 for each of the Accused.

4.123The Prosecution also requests the Appeals Chamber to make any resulting amendments
to the disposition provisions of the Trial Judgement, and 1o inerease the sentences

imposed on Sesay, Kallon and Gbao to reflect the additional criminal liability.

5.  Submissions regarding sentences

5.1 The Prosecution does not appeal, as such, against the “Sentencing Judgement” of the
Trial Chamber dated 8 April 2009 in Case No. SCSL-04-15-T, Prosecutor v. Issa
Hassan Sesay, Morris Kallon and Augustine (Gbao (the “Sentencing Judgement”).
However, the remedies sought by the Prosecution in respect of the above Grounds of
Appeal against the Trial Judgement inelude requests that the Appeals Chamber
increase the sentence imposed on each of the three Accused, to reflect their additional
criminal liability.

5.2 Where the Appeals Chamber reverses acquittals pronounced by the Trial Chamber for

one or more crimes, or makes findings on appeal that inerease the criminal liability of

™ See Aleksovski Appeal Judgement, paras 153-154: Prosecutor v. Jelisié, 1T-95-10-A, “Judgement”,

Appeals Chamber, 5 July 2001, (“Jelisi¢ Appeal Judgement"), paras 73-77.

Krmojelae Appeal Judgement, para. 10,

Tadi¢ Appeal Judgement, paras, 241, 315; Celebiéi Appeal Judgement, paras 67-68, 221; Krnojelac
Appeal Judgement, paras 6-7 (see also Separate Opimion of Judge Shahabuddeen, paras 2-4); but eompare
Prosecutor v. Blogojevi¢ and Joki¢, IT-02-60-A, “Judgement” Appeals Chamber, 9 May 2007,
(“Blagojevi¢ and Jokié Appeal Judgement™), paras 317-318. See also Prosecutor v. Akayesu, ICTR-96-1-
A, “Judgement”, Appeals Chamber, 1 June 2001, (“Akayesu Appeal Judgement), para. 23, cited iu
Krnofelac Appeal Judgement, para. 8; CDF Appeal Judgement, para. 32.

ToR
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an accused, it becomes necessary to determine what additional sentence to impose on
the accused in respect of that increased criminal liability. The Statute and Rules of the
Special Court do not make clear whether in such situations the Appeals Chamber may

itself amend the sentence, or whether it should remit that matter to a Trial Chamber

for further sentencing proceedings.

n
Tl

In the ICTY and ICTR, there are precedents for both courses of action.*” In the CDF
Appeal Judgement, this Appeals Chamber assumed that it had the power itself to
revise the sentence that had been imposed by the Trial Chamber, and adopted that
course.*”’ 1t is currently the normal practice at the ICTY and ICTR for the Appeals
Chamber 1itself to impose a new sentence following any findings of additional
criminal liability by the Appeals Chamber on appeal.**

5.4  The Prosecution submits that in the event that any of the Prosecution Grounds of
Appeal are upheld, the appropriate course, in line with SCSL practice and the current
practice at the ICTY and ICTR, would be for the Appeals Chamber itself to determine

whether any increased sentence should be imposed, and if so, what sentence.

¢ Sentencing was remifted to a Trial Chamber in the Celebii case, Celebi¢i Appcal Judgement, paras 710-
713 and disposition, paras 2-4; Tadié Appeal Indgement, paras 27-28, 327 (3) and (6); and see also
Celebi¢i Judgement on Sentence Appeal, para. 3. Examples of where the Appeals Chamber itself revised
the sentence include Prosecutor v. Gacumbitsi, ICTR-2001-64-A, “Judgement”, Appeals Chamber, 7 July
2006, (“Gacumbisti Appeal Judgement™), paras 205-207; Kmmojelac Appeal Judgement, paras 263-264;
Mrifi¢ Appeal Judgement, para 419; Krstié Appeal Judgeinent, para. 266; Fasiljevié Appeal Judgement,
para, 181; Aleksovski Appeal Indgement, paras 186-187, 192; Prosecutor v. Galié, 1T-98-29-A,
“Judgement”, Appeals Chamher, 30 Novernber 2006, (“Gali¢ Appeal Judgement™), paras 455-456.

"1 CDF Appeal Judgement, paras 565-567,

2 See references in footote 800 above.
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Filed in Freetown,
1 June 2009

For the Prosecution,

o

Vincent
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Judgement “Judgement”, Appeals Chamber, 20 February 2001

http://www.un.org/icty/celebici/appeal/judgement/index_htm

Celebici Sentencing Prosecutor v. Delali¢ et al. (Celebiéi case), IT-96-21-Abis,
Appeal Judgement “Judgment on Sentence Appeal”, Appeals Chamber, 8 April 2003

http://www.un.otg/icty/celebici/appeal/judgement2/index.htm

Celebici Trial Prosecutor v. Delali¢ et al. (Celebiti case), IT-96-21-T,
SEUZTRTCHT RO ETTRTRTS | FFTOE CrmenroeT, FUCLVEFCIRDTEF T

http://www.un.org/icty/celebici/trialc2/judgement/index.htm

Furundiija Appeal Prosecutor v. Furundzija, 1T-95-17/1, “Judgement”, Appeals
Judgement Chamber, 21 July 2000

hitp://wew. un.org/icty/furundzija/appeal/judgement/index.htm

Furundzija Trial Prosecuror v. Furundzija, ICTY 11-95-17/1-T, “Judgement.” Trial
Judgemcent Chamber, 10 December 1998

http://www.un.org/ictv/turundzija/trialc2/judgement/fur-
4981210e.pdf
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Krajisnik Appeal
Judgement
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Prosecutor v. Galic, 1T-98-29-A, “Judgement”, Appeals Chamber,
30 November 2006

http://'www.un.ore/icty/galicfiudement/eal-aci06 1 1 30e.pdf

Prosecutor v. Jelisi¢, 1T-95-10-A, “Judgement”, Appeals Chamber,
5 July 2001

http://www.un.org/ictv/ielisic/appeal/judgement/index_.htm

Prosecutor v Radovan KaradZic, IT-95-5/18-1, “Decision on six
preliminary motions challenping jurisdiction Trial Chamber,” 28
April 2009

http://www icty.ora/x/cases/karadzic/tdec/en/090428 ndf

Prosecutor v. Kordié and C‘erkez, IT-95-14/2-A, “Judgement”,
Appeals Chamber, 17 December 2004

http://www.un.org/icty/kordic/appeal/judgement/index.htm

Prosecutor v. Kordi¢ and Cerkez, 1T-95-14/2-T, “Judgement”, Trial

—
€ FESSTIDUT; LU DEDTIREF SUTT

htip: /A www.un.org/icty/kordic/trialc/judgement/index. him

Prosecutor v Krajisnik, [T-00-39-A, “Judgement”, Appeals
Chamber, 17 March 2009

http://www.ictv.org/x/cases/krajisnik/acjug/en/0903 1 7.pdf

Prosecutar v. Krajismik and Plavsié, 1'T-00-39-T, “Judgement,” Trial
Chamber, 27 September 2006

http://www.un.org/ictv/krajisnik/trialc/judgement/kra-jud060927e pdf
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Krnojelac Appeal
Judgment

Krsti¢ Appeal
Judgement

Kunarac Appeal
Judgement

Kupreskié Appeal
Judgement

PO ULl Vs T 1 =gk
Kvolka Appeal
Judgement

Limaj Trial Judgement

Marti¢ Appeal
Judgement

Mejaki¢ Rule 116is
Decision

Zaad

Prosecutor v. Krnojelac, IT-97-25-A, “Judgement”, Appeals
Chamber, 17 September 2003

http://www.un.org/icty/krnojelac/appeal/judgement/index . htm

Prosecutor v. Krsti¢, IT-98-33-A, “Judgement”, Appeals Chamber,
19 April 2004

http://www.un.org/ictv/krstic/Appeal/judpement/index . htm

Prosecutor v. Kunarac et al., 1T-96-23&23/1, “Judgement”, Appeals
Chamber, 12 June 2002

htip://www.un.org/icty/kunarac/appeal/judgement/index.htm

Prosecutor v. Kupreski¢ et al,, 1T-95-16-A, “ Judgement”, Appeals
Chamber, 23 October 2001

http://www.un.ore/icty/kupreskic/appeal/judeement/index. htm

Prosecutor v. Kvofka et al., IT-98-30/1, “Judgement” Appeals
Chamber, 28 February 2005

Prosecutor v. Limaf et al,, IT-03-66-T, “Judgement”, Trial
Chamber, 30 November 2005

hitp://www.un,oreficty/limay/iriale/judgement/index_htm

Prosecutor v. Martic, IT-95-11-A, “Judgement”, Appcal Chambcr, 8
October 2008

http://www.icty.org/x/cases/martic/acjug/en/mar-aj08 100 8¢.pdf

Prosecutor v. Mejakié, IT-02-65-AR [ 1bis, “Dccision on Joint
Defence Appeal Against Decision on Referral under Rule 1154:s™,7

April 2006
http:/fwww . lety.ore/x/cases/mejakic/acdec/en/060407 . him
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Milutinovic Trial
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Mrksic Appeal
Judgement

Naletili¢ and
Martinovi¢ Appeal
Judgement

Orié¢ Appeal
SUTTTImERt

Stakic Appeal
Judgemeut

Tadic Additional
Evidence Appeal
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Prosecutor v. Milosevié, [T-01-51-AR73, “Reasons for Decision on

Prosecution Interlocutory Appeal from Refusal to Order Joinder™, 18
Apri] 2002

http/Awww.un.org/icty/milosevic/appeal/decision-¢/020418. htm

Prosecutor v Milutinovié et al., TT-05-87-T, “Judgement”, Trial
Chamber, 26 February 2009

http://www.icty.org/x/cases/milutinovic/tjug/en/jud090226e lofd. pdf

Prosecutor v Mrk$ié, IT-95-13/1-A, “Judgement”, Appeals
Chamber, 5 May 2009

http://www.iety.org/x/cases/mrksic/aciug/en/090505.pdf

Prosecutor v. Naletilié and Martinovié, 1T-98-34-A, “Judgement”,
Appeals Chamber, 3 May 2006

http://www.un.org/icty/naletilic/appeal/judgement/index.htm

Prosecuior v. Ori¢, 1T-03-68-A, “Judgement”, Appeals Chamber, 3

oy

(3533
SN LPTT

http://www.un.org/icty/oric/appeal/judgement/oric [ud080703.pdf

Prosecutor v. Staki¢, IT-97-24-A, “Judgement™ Appeals Chamber,
22 March 2006

http://www.un.org/icty/stakic/appeal/judgement/index.htm

Prosecutor v. Tadié, IT-94-1-A, “Decision on Appellant’s Motion
for the Extension of the Time Limit and Admission of Additional
Evidence” 15 October 1998

http://www.acty.org/x/file/Lecal%20Library/Statute/statute  sept(38
en.pdf
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Tadic Appeal Prosecutor v. Tadié, IT-94-1-A, “Judgement”, Appeals Chamber, 15
Judgement July 1999

http://www un.org/icty/tadic/appeal/judgement/index.htm

Tadi¢ Trial Judgement Prosecufor v. Tadi¢, IT-94-1-T, “Opinion and Judgement”, Trial
Chamber, 7 May 1997

http://www.un.org/ictv/tadic/trialc2/judgement/index htm

I asiljevi¢ Appeal Prosecutor v. Vasiljevié, IT-98-32-A, “Judgement”, Appeal
Judgement Chamber, 25 February 2004

http://www.un.org/icty/vasilievic/appeal/judgement/index.htm

Lo 4. ICTR Case Law and Documents

_ _ Akayesu Appeal Prosecutor v. Akayesu, ICTR-96-1-A, “Judgement”, Appeals
& R Ty ndgement -~ Chamber, 1 June 2001

http://69.94.1 1 .53/ENGLISH/cases/Akavesu/judgement/Arret/index.

htm
Bapgilishema Trial Prosecutor v Bagilishema ICTR-65-1A-T “Judgement” Trial
Judgement Chamber, 7 June 2001
http://69.94.11.53/ENGLISH/cases/Bagilishema/judeement/index.ht
m
Bagilishema Appeal Prosecutor v Bagilishema 1CTR-95-1A-A “Judgement (Reasons)”,
Judgement 3 July 2002

hitp://www.ictr.ore/ENGLISH/cases/Bagilishema/iudgcment/aejudg
e/131202. htm

Bizimungu Prosecutor v. Bizimungu ICTR-99-50-AR5 “Dccision on
Interloeutory Appeal Prosecutor’s Interlocutory Appeal against Trial Chamber II Decision
Indictment Decision of 6 October 2003 denying leave to file an Amended Indictment”,
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Gucumbitsi Appeal
Judgement

Kajelijeli Appeal
Judgement

Karera Appeal
Judgement

Kayishema and
Ruzindana Appeal
Judgement

Muvunyi Appeal
Judgement

Ndindabeahizi
Judgement and
Sentenee

o=
27 74

12 February 2004

http://www.ictr.org/ENGLISH/cases/Bizimungu/decisions/120204.h
m

Prosecutor v. Gacumbitsi, ICTR-2001-64-A, “Judgement”, Appeals
Chamber, 7 July 2006

http://69.94.11.53/ENGLISH/cases/Gachumbitsi/judgement/judgem
ent appeals 070706.pdf

Prosecutor v. Kajelijeli, ICTR-98-44A, “Judgement”, Appeals
Chamber, 23 May 2005

http://69.94.11.53/ENGILISH/cases/Kajelijeli/judgement/appeal sjud
gement/index.pdf

Karera v Prosecutor, ICTR-01-74-A, “Jﬁdgement”, Appeals
Chamber, 2 February 2009

http:f}"xw;w.ic[r.orgf’ENGLISﬁfcasestarerafdeciéionsfﬂ90202apl.pd
f

Prosecutor v. Kayishema and Ruzindana, ICTR-95-1-A,
“Judgement”, Appeals Chamber. [ Juue 2001

htip://69.94.11.53/ENGLISH/cases/KayRuz/appeal/index.htm

Muvunyi v Prosecutor, ICTR-2000-55A-A, “Judgement”, Appeals
Chamber, 29 August 2008

hitp://www.ictr.org/ENGLISH/cases/Muvunvi/decisions/080829-
apl-judgement.pdf

Prosecutor v. Ndindabahizi, ICTR-2001-71-T, Judgement and
Sentence, Trial Chamber, 15 July 2004

http://'www.ictr.org/ENGLISH/cases/Ndindabahizi/judgement/1507
04 Judgment.pdf

Prosecutor v. Sesay, Kallon, Gbao SCSL-04-15-A

141



Ntakirutimana Appeal  Prosecutor v. Ntakiruiimuna, [CTR-96-10-A and ICTR-96-17-A,
Judgement “Judgement”, Appeals Chamber, 13 December 2004

http://69.94.11 .53 ENGLISH/cases/NtakirutimanaE/judeement/Arre
t/Index.htm

Rutaganda Appeal Prasecutor v. Rutaganda, ICTR-96-3-A, “Judgement”, Appeals
Judgement .. Chamber, 26 May 2003

http://69.94. 11,53’ ENGLISH/cases/Rutaganda/decisions/030526%2
OIndex.htm

Other authorities and documents

(i) International treaties and eonstitutive documents of
international tribunals

The Rome Statute-of the International Criminal Court, 17 July 1998, U.N. Doc. A/CONF.183/9.

http://www tec-cpl.antlibrary/about/officialjournal/Rome Statute English.pdf

International Criminal Court, Elements of Crimes, U.N. Doc. PCNICC/2000/1/Add.2 (2000)

http://www.ice-cpl,int/NR/rdonlvres/9CAEES30-38CF-41D6-AB0B-
68ES5F9082543/0/Element of Crimes English.pdi

Geneva Convention (IV) Relatrve to the Protcction of Civilian Persons in time of War, Geneva,
12 August 1949

hitp:/fwww.icre.org/ihl.nsf/FULL/38070penDocument

Protocol Additional to the Geneva Conventions of 12 August 1949, and relating to the
Protection of Victims of Internationaf Armed Conflict (Protocol 1), 8 June 1977

http:/fwww.icre.org/ihl.nsf/FULL/47070penDocument
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Statute of the International Criminal Tribunal for Rwanda (ICTR)

http://www.ictr.org/ENGLISH/basicdocs/statute/2007.pdf

Statute of the International criminal Tribunal for the former Yugoslavia (ICTY)

hitp:/Awww.icty.org/x/fle/Leeal%%20L1brary/Statute/statute sept08 en.pdfl

Convention Against the Taking of Hostages General, Assembly Resolution 146 (XXXIV), UN
GAOR, 34" Session, Supp. No. 46, at 245, U.N Doc. A/34/46

hup://www.unode.org/documents/treaties/Special/1 979%20International%20Convention¥20ag
ainst%20the%20Taking%200f%*s20Hostages. pdf

(i) Books, Articles and Commentaries

Dérmann Knut (ed) ef al., Elements of War Crimes under the Rome Statute of the International
Criminal Court, Cambridge University Press, 2002.

(Extract attached in Appendix C. This authority exceeds 30 pages: see Practice Direction on the
Filing of Documents, Article 7(E).)

Henckaerts Jean-Marie (ed) ef al., Intemational Committee of the Red Cross, Customary
International Humanitarian Law, Volume I Rules, Cambridge University Press, 2005.

{Extract attached in Appendix C. This authority exceeds 30 pages: see Practice Direction on the
Filing of Documents, Article 7(E).)

Lambert J. J., Terrorism and Hostages in International Law, A Commentary on the Hostages
Convention {979, Cambridge University Press, 1990.

(Copy attached in Appendix C)

Lee Roy S. (ed) ¢t al, The International Criminal Court. Elements of Crimes and Rules of
Procedure and Evidence, Transnational, 2001.

(Extract attached in Appendix C. This authority cxceeds 30 pages: see Praetice Direction on the
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Filing of Documents, Article 7(E).)

Triffterer Otto (ed), Commentary on the Rome Siatute of ihe International Criminal Court:

Observers' Notes, Article by Article. 2nd ed., Oxford, 2008, pp. 330-338.

{Extract attached in Appendix C. This authority exceeds 30 pages: see Practice Direction on the
. Filing of Documenis, Article 7(E).)

Werle Gerhard, Principles of International Criminal Law. T.M.C. Asser Press, 2005.

(Extract attached in Appendix C. This authority exceeds 30 pages: see Praetice Direction on the
Filing of Documents, Article 7(E).)

(iii) National Cases

~=:Decision of the Swiss Federal Court (Supreme Court), Arrét du Tribunal fédéral, ATF
6B 161/2007 /rod, (extract as provided on the website of the Swiss Federal Court)

(Copy of original German version attached in Appendix B with eounsel’s unofficial translation
of the undetlined portion of the text)

http://jumpcei.bger.ch/cai-bin/ JumpCGI7id=15.08.2007 6B 16172007

Decision of the Swiss Federal Court (Supreme Court), Bundesgerichtsentscheid, BGE 113 IV
63, Erwagung 2 a)}{extract as provided on the website of the Swiss Federal Court)

{Copy of original I'rech version attached in Appendix B with counsel’s unofficial translation of
the underlined portion of the text)

http://relevancy.buer.ch/cgi-bin/JumpCGl21d=B(iE-113-1V -
63&lanp=de&zoom=0UT&systerm=clir.

Judgement of the German Federal Court of Justice, BGH ! §tR 157/07 - Bundesgerichtshof,
Urteil vom 8. November 2007

(Copy of original German version attached in Appendix B with eounsel’s unofficial translation
of the underlined portion of the text)
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http:/furis.bundesperichtshof.de/cgi-
bin‘rechtsprechung/document.py?Gericht=bgh& Arl=en&sid=190566982c 8327024 aac83e2clea

c239&nr=40422& pos=0&anz=23

Judgement of the German Federal Court of Justice, BGH 1 StR 320/07 — Bundesgerichtshof
Urteil vom 8. November 2007

(Copy of original German version attached in Appendix B with counsel’s unofficial translation
of the underlined portion of the text)

http:/Ajuris.bundesaerichishof.de/cgi-
bin/rechtsprechung/document.py?Gericht=bgh& Art=en&sid=3633%ac%cc4f6102c411619085{8¢

478&nr=42491 &pos=1&anz=34

Judgement of the German Federal Court of Tustice, BGH 1 StR 376/93 - Bundesgerichtshof,
Urteil vom 5. Oktober 1993

- (Copyof original German version attached in Appendix B with counsel’s unofficial translation
of the underlined portion of the text)

Simpson v Libya, 470 F.3d 356 (2006) United States Court of Appeals. DC Circuit

http://cases.justia.com/us-court-of-appeals/F3/470/356/635236/

(i) National Legislation

Angolan Pcnal Code, Cédigo Penal (CP), Numero:; S/N/2006, Data: 3/10/2006, Publicado em:
5/10/2006, Atualizado em: 12792007

(Extract ol original Portuguese version attached i Appendix B with counscl’s unofficial
transiation of the underlined portion of the text)

Source; hitp://www.angola-portal.ao/PortalDoGoverno/LegislacaoD.aspx?Codigo=76

Argentinian Penal Code, Codigo Penal de la Naeién Argentina, Ley 11.179 (T.O. 1984
actualizado)
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(Extract of original Spanish version attached in Appendix B with counsel’s unofficial
translation of the underlined portion of the text)

Saurce: http://www.intoleg gov.ar/intoleglnternet/anexos/15000-19999/16546/lexact.htm#19

Australian Crimes (Hostages) Act 1989 (Cth) [federal legislation]

(Extract attached in Appendix B)

Source: http:/Awww.austliLedu.gu/aw/legis/cih/consel act/cal 989168/

Australian Intcrnatlonal Crlmmal Court (Consequential Amendments) Act 2002
— . 1", ) o -

(Extract attached in Appendlx B)

Source: http://www.legal-tools.org/en/search-the-
tools/record/file html?fileNum=63254&hash= 384%1b72b16b1O?ea9ddle47e926{]bd4ﬁcc9lSeJ

646d560{4fb1529a796d839

ST e

Austrian Penal Code, StrataeSctzbuch {StGB), Bundesgesetz vom 23, Jinner 1974 uber die
mitgerichtlicher Strafe bedrohten Handlungen (Strafgesetzbuch-StGB), BGBI 1974/60

(Extract of original German version attached in Appendix B with counsel’s unofficial
tragstariom of tte anderfiing portion of The texir

Source: http://www.ris.bka.gv.at

Belgtan Penal Code, Code Pénal (CP), Publieation: 09-06-1867, Entrée en vipueur: 5-10-1867,
Dossier numéra: 1867-06-08/01

(Extract of original French version attached in Appcendix B with counsel’s unofficial translation
of the underlined portion of the text)

Source : http /rwww.juridat. befepi loi/lol F.pl 7en=1867060801

Bolivian Penal Code, Codigo Penal Bolivia

(Extract of ortginal Spantsh version attached in Appendix B with counsel’s unofficial
translation of the underlined portion of the text)
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Source : http ://www.oas.org/luridico/spanish/gapeca_sp_docs_boll.pdf

Canadian Criminal Code
{Extiract Attached m Appendix B)

Source:

English: http://laws justice.oc.ca/en/ShowDoc/cs/C-46/bo-pa:l VIII:bo-
_ga:l IX/en?page=6&isPrinting={alsefcodese:279 1

French: http://laws.justice.gc.ca/fr/ShowDoc/cs/C-46/bo-ga:l VIIL::bo-
ga:|_ X/ page=6&isPrinting=false#codcse:279 1

Colombian Penal Code, Cédigo Penal (CP), Ley 599 de 2000 (julio 24) - Por la cual se expide
el Codigo Penal

(Extract of original Spanish version attached in Appendix B with counsel’s unofficiai
translation of the underlined portion of the text)

Source: http://www secretariasenade.cov.co/senado/basedoc/ley/2000/ley 0599 2000.html

and accompanying decision to amend the norm of the Constitutional Court: Sentencia C-291-07
de 25 de abril de 2007 de la Corte Constitucional

Source : http://www.secretariasenado.gov.co/senado/bascdoc/cc s¢_nf/2007/c-
291 2007.htmi#].

Costa Rican Penal Code, Codigo Penal (CP), Actualizdo a 26 {febrero 2002, Ley No. 4573 del
04 de mayo de 1970, En vigor desde el [5 de mayo de 1971

(Extract of original Spanish version attached in Appendix B with counsel’s unotfficial
translation of the underlined portion of the text)

Saurce: bilp://www.oas.org/JURIDICO/mla/spicri/sp cri-int-text-cpenal.pdf

Finish Penal Code, (39/1889; amendments up to 630/2003 as well as 1372/2003, 650/2004 and
1006/2004 included), UnofTicial translation by the Ministry of Justice, Finland

(Extract attached in Appendix B)
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Source:htip:/Awww. finlex, fi/en/laki/kaannoksct/1 889/en 18890039 pdfl

French Penal Code, Code Ménal {CP), Version consolidée au 14 mai 2009

{(Extract of original French version attached in Appendix B with counsel’s unofficial translation
from the French Government on www legifrance.gouv.f1/)

Source:
http://www.legifrance.gouv.fi/affichCode.do:jsessionid=2AEESC3333C54A10A59707E21ED9

6819.tpdjo03v1?cidTexte=LEGITEXT000006070719&dateTexte=20090502

German Penal Code: Strafgesetzbuch (StGB), in der Fassung der Bekanntmachung vom 13.
November 1998 (BGBI. I S. 3322), zuletzt gedindert durch Artikel 1 des Gesetzes vom 31,
Oktober 2008 (BGBI. 1S. 2149)

(Extract of original German version attached in Appendix B with counsel’s unofficial
translation of the underlined portion of the text)

e ey e
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Source hp: /fwww gesetze-tm-internet. de/bundesreuht/stgb/gesamt pdf

T et e e e

Indian Suppre5510n of Terrorism Act 1993, SAARC, 1993 No. 36 OF 199’% 26th April 1993

(Extract attaeched in Appendix B)

Source: http://www.commonlij.org//cgi-
bin/disp.pl/in/legis/num act/scotal993484/scotal 993484 . himl?query=hostage

Irish Criminal Justice (Terrorist Offences) Act 2003

(Extract attached in Appendix B)

Source: http://www.irishstatutebook.ie/2005/en/act/pub/0002/sec0009. htmi#sec?

Luxembourgian Penal Code, Code Pénal (CP). Loi du 16 juin 1879, Mém, 1879, 389 — Pas,
1879, 231

(Extract of ariginal French version attached in Appendix B with counsel’s unofficial translation
of the underlined portion of the text)

Source: http://www legilux.publie.[wleg/texteseoordonnes/codes/code penal/cp L2TO8.pdf
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Mexican Penal Code, Codigo Penal Federal {CP), Nuevo Publicado en ¢l Diario Oficial de la

Federacién el 14 de agosto de 1931, Ultima reforma publicada DOF 23-01-2009

(Extract of criginal Spanish version attached in Appendix B with counsel’s unofficial
translation of the underlined portion of the text)

Source: http://www.cddhcu gob.mx/LevesBiblio/pdf/9 ndf

New Zealand Crimes (Internaticnally Protected Persons, United Nations and Associated
Personnel, and Hostlages) Act 1980 ot

(Extract aftached in Appendix B)

http://www legislation.govt.nz/act/public/1980/0044/latest/wholc, html#DLM36736

Pakistani Penal Code (Act XLV of 1860), October 6th, 1860, Amended by: Protection of
Wamen (Criminal T.aws Amendment Act (Amendment) Ordinance (LXXXV ol 2002, Criminal

Laws (Reforms) Ordinance (LXXXV] of 2002),etc.
(Extract attached in Appendix B)

Source: http://www.unhcr.org/refworld/docid/485231942 html

Peruvian Penal Code, Cédigo Penal {CP), Decreto Legislativo N° 635, Promulgado: 03.04,91,
Publicado: 06.04.91 _

(Extract of original Spanish version attached in Appendix B with counsel’s unofficial
translation of the underlined portion of the text)

Source: hitp://'www.devida.gob.pe

Polish Penal Code, Kodeks karny (Penal Code), USTAWA z dnia 6 czerwea 1997 1. (ACT of 6
June 1997)

{Extract of original Polish version attached in Appendix B with unofficial translation from ICC
Legpal Tools Wehsitc)

Source: Polish version:
http:/isip.scim.gov.pl/serviet/Search?todo=file&id=WDL { 9970880553 & tvne=3&name=D 199

70553L.pdf,
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Source English translation: hitp://www.legai-100ls.org/en/search-the-
tools/record/file. htm|?fileNum=67443&hash=4a8b04a8b30f717¢742413473ed7057042e2 1 8cde

a28eld36bi5a53b24c85721

Russian Criminal Code, Yrososumiii xogexc PO ot 13 monsg 1996 r. N 63-03, Ilpunsr
['ocynapcteerno# Jymoi 24 mas 1996 roga, Onobpen ConetoM deneparidyd 5 urons 1996
ropa (The Criminal Code of the Russian Federation of 13 June 1996 no. 63-FZ, Adopted by the

State Duma on 24 May 1996, Adopled by the Federation Council on 5 June 1996)

(Extract of original Russian version attached in Appendix B with unofficial iranslation from

B(«s Legal Tools Website)

Source: Russian version: http://www.legal-tools.orp/en/access-to-the-
tools/record/ltdetails/27568/3028a5dbdaa7cef346a84ddal 944¢05a91d60d 7ee28edc8914bM0ca

996b7a29/

Source English translation: http://www.legal-tools.org/en/access-10-the-
tools/record/tdetails/27567/87d74407fedaBccci6a89488143ad359b11{73b531dBa%bRacbdebledd

., €63256¢/ -

Salvadorian Penal Code, Cédigo Penal (CP), Decreto N°: 1030, Fecha; 26/4/1997, D. Official:
103, Tomo: 335, Publicacion DO: 10/06/1997

(Extract of orlgmal Spamsh version attachcd in Appe'ld1x B with counsel’s unofficial
mr‘foF f [1'1"‘" HW’E}’P“F“BIT "-_"“C" ")-'

Source: http:/www.csi.gob.sv

Senegalesc Penal Code, Code Pénal (CP), Code pénal (Loi de base No. 63-60 du 21 juillet 1963
portant Code pénal) [Senegal], No. 65-60, 21 July 1965, Entrée en vigueur: ler f¢vrier 1966

(Extract of onginal French version attached in Appendix B with counsel!’s unofficial translation
of the undcrlined portion of the text)

Source: hitp://www.unher.org/refworld/docid/49fSdR262 htmt -

Serbian Criminal Code (KRIVICNI ZAKON REPUBLIKE SRBIJE), Official Gazette of RS,
Nos. 85/2008, 88/2005, 107/2005, unofficial translation by OSCE Mission February 2006

(Extract of original Serbian version attached in Appendix B with unofficial translation from by
OSCE Mission, February 2006}

Source Serbian version:
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http:/www.parlament.sr.gov,yu/content/lat/akta/akta detalii.asp?ld=285&t=7

Source translated version: http://www.osce.org/item/18196.html

South African Protection of Constitutional Democracy against Terrorist and Related Activities
Act, No. 33 of 2004
(Extract attached in Appendix B)

Source: http://www.legalb.co.za/SANatTxt/2004 000/2004 033 000-Aci-
v200502 ] lasunamended.htm

Swiss Penal Code, Strafgesetzbuch (StGB), Code Pénal (CP), SR 311.0 Sehweizerisches

(Extract of original German version attached in Appendix B with counsel’s unofficial
translation of the underlined portion of the text)

Source German version: htip://www.admin.ch/ch/d/sr/3/311.0.de.pdf

Source French version: http.//www.admin.ch/ch/f/rs/3/311.0.fr.pdf

United Kingdom (UK} Criminal Code (IOM Act 1872-1)

(Extract attached in Apnendix B}

Souree: http://www.opst.gov.uk/RevisedStatutes/Acis/ukpga/1982/cukpxa 19820028 en 1

US Hostage Taking Act, 18 USC
(Extract attached in Appendix B)

Source: http://uscode.house. cov/download/tile 18.shiml

Venezuelan Penal Coede, Codigo Penal (CP), Gaccta Oficial de la Republica Bolivariana de
Venezuela. N° 5494 Extraordinario Caracas, viernes 20 de octubre de 2000

(Extract ot original Spanish version attached in Appendix B with counsel’s unofficial
translation of the underlined portion of the text}

Source: http://www.mintra.gov.ve/legal/codigos/penaldevenezuela. html
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Appendix B
Prosecuation’s Third Ground of Appcal

National legislation and case law on the crime of hostage taking
and analogous crimes under national law

Note: copies of the legislation and cases referred to below are attached to this
Appendix. Where the original text is not in English, an attachment to this Appendix
contains a copy of the original language version, and this Appendix provides counsel’s
unofficial English translation of the portion of the text that is underlined in attachment

to this Appendix.

I.  —Angola= "~ .| : ' +
Criminal Code (Cédigo Penal)
Article 164 (Tomada de reféns - Hostuge Taking)
See attachment to this Appendix for original Portuguese text. Counsel’s
unofficial translation:

Whoever holds captive or abducts [a person] with the intentiop to
achieve political aims and to compel a State, an internaticnal
organisation, an individual or a legal [collective] person or a collective to
act, refrain from acting or acquiesce, by threatening to

a) kill the captive or abducted person,
b) inflict serious injuries to his/her physical integrity or
c) continue to deprive [the victim] of his/her liberty,

shall be punishable by imprisonment from 2 to 8 years.

(emphasis added)

2 Argentina
Criminal Code (Cidigo Penal de la Nacion Argenting)
Article 142bis
See attachment to this Appendix for original Spanish text. Counsels
unofficial translation:

A prison sentence from five (5) to fifteen (15) years shall be imposed
upon [a persan] who abducts, holds captive or hides a person with the
aim of obliging the victim or a third [person] to do, abstain from doing
or acquiesce to something apainst his/her will. [f the perpetrator achieves
his/her purpose, the minimum penalty shall be increased to eight (8)
years.

{emphasis added)
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3. Australia
Crimes (Hostages) Act 1989 (Cth) [federal legislation]
Section 7 (Meaning of hostage taking)

For the purposes of this Act, a person commits an act of hostage-taking
if the person:

(a) seizes or detains another person (in this section called the hostage),
and

(b} threatens to kill, to injure, or to continue to detain, the hostage:

with the intention of compelling:

(c) a legislative, executive or judicial institution in Australia or in a
foreign country;
(d) an international intergovernmental organisation; or

(e) any other person (whether an individual or 8 body corporate) or
group of persons;

to do, or abstain from doing, any act as an explicit or implicit condition
for the release of the hostage.

(emphasis added)
A usrra{i_ggj;_;te{:nariona] Criminal Court (Consequential Amendments) Act 2002

Subdivision D—War crimes that ore grave breaches of the (Geneva
Conventions and of Protocol I to the Geneva Conventions

FITYO_Fa FEETE Lor o TIFry FIT Ty %
Lo A b FIFFC- TEIT & PR

(1) A person (the perpetrator) commits an offence if:

(a) the perpetrator seizes, detains or otherwise holds hostage one
or more persons; and

(b) the perpetrator threatens to kill, injure or continue to detain the
person or persons; and

(c) the perpetrator intends to eompel the government of a country,
an international organisation or a person or group of persons to
act or refrain from acting as an explicit or implicit condition
for either the safety or the release of the person or persons; and

(d) the person or persons are protected under one or more of the
Geneva Conventions or under Protocol [ to the Geneva
Conventions; and

(e) the perpetrator knows of, or is reckless as to, the factual
circumstances that establish that the person or persons are so
protected; and

(f) the perpetrator’s conduct takes place in the context of, and is
associated with, an international armed conflict.

(einphasis added)
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4. Austria
Criminal Code (Strafgeseizbrich - StGB)
§ 102 (Erpresserische Entfiihrung — extortionary abduction)
See attachment to this Appendix for original German text. Counsel’s
unofficial translation:

(1) Whoever abducts or seizes another [person] without his/her
consent, or afler he/she obtained the [victim’s] consent through
dangerous threat or deceit, in order to coerce a third {person] to
act, acquiesce or refrain form acting, shall be punishable by
imprisonment from ten to twenty years.

(2) Also punishable 1s whoever

1.

. 2. coerces a third [person] to act, acquiesce or refrain from acting, by
using an abduction or seizure of a person that had been committed
without [an initially] coercive intent.

(emphasis added)
3, Belgium
Criminal Code (Code Pénal}
o o Article 347bis
See attachment to this Appendix for original French text. Counsel’s
unofficial translation:
§ 1. The following acts constitute hostage-taking: the arrest, detention or
abduction of a person in order o obtain the fulfilment of a demand or a
condition, or to prepare or facilitate the commission of a crime or an
offence, or to assist in the escape of, or to ensure the impunity of, the
perpetrator or the aceomplice of a crime or an offence.
§ 2. The hostage-taking shall be punishable by imprisonment from
twenty to thirty years.
[--]
{emphasis added)
6. Bolivia

Criminal Code (Codiga Penal Bolivia)
Aricle. 334 (Secuestrao)
See artachment to this Appendix for original Spanish text. Counsel’s
unoftieial translation:

Whoever abducts a person with the aim of obtaining a ransom or another
illegal advantage or a concession for himn/herself or for others in
¢xchange for the liberty of the victim, shall be punished with a sentence

of ...
{emphasis added)

Prosecutor v. Sesap, Kallon, Gbao SCSL-014-15-41
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7. Canada
Criminal Code
Article 279.1
See attachment to this Appendix for official English and French texts.
Everyone takes a person hostage who ~ with intent to induce any person.
other than the hostage, or any group of persons or any state or
"+ intemnational or intergovernmental organization to commit or cause to be

. e rgonimitted any act or omission as a condition, whether express or
implied, of the release of the hostage —

(a) confines, imprisons, foreibly seizes or detains that person; and

(b) in anv manner utters. eonvevs or causes any person to receive a threat
that the death of, or bodily harm to, the hostage will be eaused or that the
,confinement, imprisonment or detention of the hostage will be
continued.

(emphasis added)
8. Colombia
Criminal Code (Codigo Penal)
Articie 148 (Toma de rehenes)

See attachment to this Appendix for original Spanish text. Counsel’s
unofficial translation:

Whoever, on the occasion, and in the eourse, of an armed conflict,
deprives a person ol hifs/fer fberty (h makimg [the vicum 3] aderty or
security a condition for the fulfilment ot demands te-the-otherpary-fin
the—conflict], or uses them as a defenee, shall be punished with
imprisonment of three hundred and twenty (320) months to five hundred

and forty (540) months, a fine of [...]

Sentencia C-291-07 de 25 de abril de 2007 de la Corte Constitucional (Decision
of the Constitutional Court dated 25th April 2007)

See atlachment to this Appendix for original Spanish text. Counsel’s
unafticial translation:

CRIME OF HOSTAGE-TAKING — The requircment {of this crime],
that the deprivation of liberty of the hostage 1s a condition for the
fulfillincnt of demands uttered to “the other party” in the armed eonflict
is unconstitutional.

Based on the customary definition of the international crime of hostage
taking, as indicated in the preceding paragraph 5.4.4. and as
crystallized in the definition of the Elements of Crimes of the
International Criminal Court, the Chamber obscrves that the petitioner
has reasons in submilting that the requirement that conditions for
liberating or keeping a hostage safe are directed towards the other party
in an armed conflict, as provided for in article 148 of the Criminal Code,
is unconstitwtional. In foct, this requirement is not provided for in the
customary norms which incorporaie the definition of the elements of this

Prosecutor v. Sesav, Kallon, Ghao SCSL-04-13-4 135
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war crime; thus. introducing said condition would narrow the scope of
application of the crime in question, and would unjustifiably reduce the
scope of protection established in International Humanitarian Law,
since it would leave [those] hostages unprotected for which conditions
are not uttered to the other party in the armed conflict, but 10 a subject
distinct from said party — which. according to the Elements of Crimes of
the Inmternational Criminal Court. could be a State, an international
organization, a natural or a legal person, or a group of persons. [...]

9. Costa Rica
Criminal Code (Codigo Penul)
Article 215 (Secuestro extorsivo)

See attachment to this Appendix for original Spanish text. Counsel’s
unoffteial translation:
A prison sentence between ten and fifteen years shall be imposed upon

whoever abducts a person in order to obtain a ransom for economic,
political, social-political, religious or racial purposes, ...

(emphasis added)
10.  ElSalvador
Criminal Code (Cédigo Penal)
Article 149 (Secuesiro)

See attachment to this Appendix for original Spanish text. Counsel’s
unofficial translation:

Whoever deprives another [person] of his/her individual liberty with the
purpose of obtaining a ransom. the fulfilment of a specific condition, or
in order that a public authority carries out a specific act or refrains from
carrying out such an act, shall be punished with ...

(emphasis added)
11.  Finland
Finnish Penal Code

Section ¥ - Hosfage taking (5758/1993)

See aitachment to this Appendix for unofTicial translation provided by the

Ministry of Justice, Finland:
(1) A person who deprives another of his/her liberty in order to have a
third person

do, endure or omit to do something. under threat that the hostage will
otherwise not be released or he/she will be killed or harmed, shall be
sentenced, if the act is aggravated when assessed as a whole, for hostage
taking to imprisonment for at least one and at most ten years.

(2) An attempt is punishable.

(emphasis added}
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12, France
Criminal Code (Code Pénal de la France)
Article 224-4
See attachment to this Appendix for original French text. Included in this

attachment is the translation of the French Code Pénal provided by the
French Government on www.legifrance.gouv.fr/:

Where the person was arrested, abducted, detained or restrained as a
hostage either to prepare or facilitate the commission of a felonv or a
misdemeanour, or to assist in the escape of or to cnsure the impunity of
the perpetrator or the accomplice to a felony or a misdemeanour, or 1o
secure the enforcement of an order or a condition, in partieular the
payment of a ransom, thc offence set out under article 224-1 is punished

by thirty years' criminal imprisonment.
13. - Germany
- Criminal Code (Strafgesetzbuch - StGB)
$ 239b (Geiselnahme — hostage taking)

See attachment to this Appendix for original German tcxt. Counsel’s
unofficial translation:

Whoever abducts or seizes a person in order to coerce him/her or a third
pcrson, through death threats or serious bodily injury (§ 226) to thc
victim or of [the victim’s] deprivation of liberty for longer than one
week, to commit, omit to do or acquiesee in somcthing, or whoever

- n A L
L -—rous -

o — 1
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such an act, shall be punishcd with imprisonment for not less than five

years. {(emphasis added)

Judgement of the German Federal Court of Justice, BGH 1 SIR 376/93, para. 8

Sce attachment to this Appendix for original German tcxt. Counsel’s
unofficial translation:

Additionally, [the crimes referred 1o in] §§ 239a, 239b StGB are already
fulfilled at the point of abduction or seizure [of a person] with a coercive
intent; ... '

Decision of the German Federal Court of Justice, BGH 1 StR 15707, para. 8

See attachment to this Appendix for origmal German text. Counsel’s
unoffieial translation:

However, even the achievement of a partial success by the perpetrator,
who acts, in view of a further-reaching goal, constitutes [the element] of
coercion, In any case, any act by the victim, which in the mind of the
perpetrator represents a preliminary stage of the intended final outcome,
constitutes the completion of the coercion that is intended with the
qualified threat.
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Decision of the German Federal Court of Justice, BGH { StR 32007, para. 13
Se¢ attachment to this Appendix for criginal German text. Counsel’s
unofficial translation:

If he [the perpetrator] intcnded at the noment when he established
physical control aver the plaintiff, to achieve his further aiins through an
implicit death threat, the conditions for the first alternative of § 239
para. 1 StGB would be fulfilled.

4. India
Suppression of Terrorism Act 1993, SAARC
Article 4. Hostage-taking.

(1) Whoever, by force or threat of force or by any other form of
intimidation, seizes or detains any person and threatens to kill or injure

from doing any act as the means of avoiding the execution of such threat,
commits the offence of hostage-taking.

(2) Whoever commits the offence of hostage-taking shall be punished
with imprisonment for a term which may extend to ten years, and shall
also be liable to fine.

(emphasis added)

15, Ireland
Criminal Justice (Terrorist Offences) Act 2005

Part 3, Suppression of Hostage-Taking, Terrorist Bombing and Crimes
Against Internationally Protected Persons, Section 9, Offence of hostage-

faking.

(1) Subject to subsections (3) to (5). a person is guilty of the offence of
hostage-taking if he or she. in or outside the State

(a) scizes or detans another person (“the hostage™), and
{b) threatens to kill, injure or continue to detain the hostage,

in_order to compel a state, an international Intergovernmental
" organisation, a person ot a group of persons to do, or abstain from doing,
any act.

(2) Subject to subsections (3) to (5), a person who attempts to commit an
offenee under subsection (1) is guilty of an offence.

(3) Subsections (1) and (2) apply to an act comunitted outside the State if
(a) the act is committed on board an Irish ship.
(b} the act is committed on an aircraft registered in the State,

(c) the act is committed by a citizen of Ircland or by a stateless person
habitually resident in the State,

(d) the act is committed in order 1o compel the State to do or abstain
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froin doing an act, or

(e) the hostage is a citizen of Ireland.

(4) Subsections (1) and (2) apply also to an act committed outside the
State in circumstances other than those referred to in subsection (3), but
in that case the Director of Public Prosecutions may not take, or consent
to the taking of, proceedings referred to in section 43 (2) for an oftence
in respect of that act except as authorised by section 43 (3).

(5) Subsections (1) and (2) do not apply in respect of any act of hostage-
taking that constitutes an oftence under section 3 of the Geneva
Conventions Act 1962 .

(6) A person guilty of an offence under this section is liable on
eonviction on indictinent to inprisonment for life,
{emphasis added)

16.  Luxembourg
" Criminal Code (Code Pénal}
Arncie 442.1 (Chapitre IV-I. - De la prise d’orages - about hosrage
taking)

See attachment to this Appendix for original French text. Counsel’s

unofficial translation:
Between 15 and 20 vears of imprisonment shall be imposed upon
whoever abducts, arrests, detains or holds eaptive a person, or has a
person abducted, of whatever age, either to prepare or facilitate the
commission of a crime or an offence, or to assist in the eseape, or to
ensure the impunity, of the perpetrators or the aecomplices of a crime or
an offence, or o use the abducted, arrested, detained or captive person as
leverage for the fulfilment of a demand or a condition.

17. Mexico
Criminal Code (Cédigo Penal)
Article 366

See attachinent to this Appendix for original Spanish text. Counsel’s
unofficial translation:

A [person] who deprives another |person] of his/her liberty shall be
punishcd with: fifteen to forty years of imprisonment and ..., if the
prevention of liberty was committed with the purpose of:

b) Detaining a person as a hostage and threatening to kill him/her or to
cause him/her injuries, in order that the authorities or an individual
carries out, or refrains from carrying out, an action, [...]

(emphasis added)

8. New Zealand
The Crimes (Internationally Protected Persons, United Nations and Associated

Prosecutor v, Sesay, Kalton, Gbhap SCSL-0+4-15-4 - 159
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Personnel, and Hostages) Act [980
Section 8 Hostage-iaking

(13 Subject to subsection (2) of this section, every one commits the crimne
of hostage-taking who, whether in or outside New Zealand, unlawfully
seizes or detains any person (in this section called the hostage) without
his consent, or with his consent obtained by fraud or duress, with intent
to compel the Government of any country or any international
intergovernmental organisation or any other person to do or abstain from
doing.any act as a condition, whether express or implied. for the release

of the hostage.
{2) No one shall be convieted of the crime of hostage-taking if
(a) The act of hostage-taking takes place in New Zealand; and

(b) The alleged oftender and the hostage are New Zealand citizens;
and

(c) The alleged offender is in New Zealand.

(3) Every one who commits the crime of hostage-taking is liable on
conviction on indictment to imprisonment for a term not exceeding 14

years.
(emphasis added)
19.  Pakistan

Criminal Code

Avmat ot QLD 4 s : e wihidiiotionon die ssbointinge auonaetn vadaoahble
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security)

Whoever kidnaps or abducts any person for the purpose of extorting
from the person kidnapped or abdueted, or from any person interesied in
the person Kidnapped or abdueted any property, whether movable or
immovable, or valuable security, or to compel any person to comply with
any other demand, whether in eash or otherwise, for obtaining rclease of
the person kidnapped or abducted, shall be punished with death or
imprisonment for life and shall aiso be liable to forfeiture of property.

(emphasis added)

20.  Peru
Criminal Code (Codigo Penal)
Articuio 200 (Extorsion)
See attachinent to this Appendix fov original Spanish text. Counsel’s
unofficial translation:

Extortion. Whoever, by violence or threat to or through hostage taking of
a person, obliges the latter or another [person] to grant to the perpetrator
or a third [person] an illegal economic advantage or an advantage of any
other nature, shail be punished with imprisonment of not less than six
and not more than twclve years,
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(einphasis added)

21.  Poland
Criminal Code (Kodeks Karny)
Article 252
See attachment to this Appendix for original Polish text. Included in this
attachment is the unofficial translation from ICC Legal Tools Website:

§ L. Whoever takes or detains a hostage with_the purpose of forcing a
state or local government authority, an institution or organtsation,
lega!l or natural person, or a group of persons to act in a specified
manner shall be subject to the penalty of deprivation of liberty

e e for a term of between 1 and 10 years.

§ 2. If the consequence of the act specified in § 1 (s the death of a
person or a serious detriment to health, the perpetrator shall be
subject to the penalty of deprivation of liberty for a term of
between 2 aud 12 years.

§ 3. Whoever makes preparations for the oftence specified in § 1, shall
be subject to the penalty of deprivation of liberty for up to 3

years.

§ 4. Whoever abandoned the intent to extort or releases the hostage
shall not be subject to the penalty for the offence specified in § 1.

(emphasis added)
22. Russia
Criminal Cade (Yeonosuwiti kooexc PO}
Article 206 (Hostage-Taking)

See attachment to this Appendix for original Russian text. Included in this
attachment is the unotfficial translation from ICC Lcgal Tools Website:

1. The capture or detention of a hostage, committed to compcl the State,
an organization, or an individual to perform or to abstain from taking
any action as a condition for the release of the hostage, shall be
punishable by deprivation of liberty for a term of five to len years.

2. Thc same deeds committed:
a) by a group of persons in a preliminary conspiracy;
b) abolished

c) with the use of viclence posing a danger to human life and
health;

d) with the use of arms or objects used as arms;
¢) against an ebvious minor;

f) against a woman in a state of pregnancy ocbvious to the
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convicted person;
£) against two or more persons;
h) out of mercenary motives or by hire,

shall be punishable by deprivation of liberty for a term of six to fifteen
years.

3. Deeds provided for by the first or second part of this Artiele, if tbey
“have been committed by an organized group or have involved by
- negligence the death of a person, or any other grave consequences,

oot shall”be punishable by deprivation of liberty for a term of eight to twenty
years.
(emphasis added)

-23.  Senegal
Criminal-Code {Code Pénal)

" Ariicle 337 bis

A ° e el ] [

Sec attachment to this Appendix for original French text. Counsel’s
uno fficial translation:

In a case, where a person, of whatever age, has been arrested, detained or
held captive as a hostage, either to prepare or faeilitate the commussion
of a_crime or an offence, or to assist in the escape of or to ensure the
impunity of the perpetrator or the accomplice of a crime or an offence, or
to obtain the payment of a ransom, the fulfillment of a demend or a
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24, Serbia
Criminal Code (KRIVICNI ZAKONIK)

Article 392 Taking Hostages

See attachment to this Appendix for original Serbian text. Included in this
attachment 1s the unofficial translation by OSCE Mission, February 2006

(1) Whoever abducts another person and threatens to kill, injure or keep
him/her hostage with intent to force another country or international
organisation to do or not to do something, shall be punished by
imprisoniment of two to ten years.

(2) The offender specified in paragraph 1 of this Article who voluntarily
releases the abducted person although not achieving the objective of the
abduetion, may be remitted from punishment.

(3) If the offenee specified in paragraph 1 of this Article results in the
death of the abducted person, the offender shall be punished by
imprisonment of three 1o fifteen years,

(4) If in eommission of the offence speeified in paragraph [ of this
Article the oftender intentionally kills the abducted person, the offender
shall be pumshced by imprisomnent of minitnum tcn  years or
imprisonment of thirty to forty years.
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{emphasis added)

25.  South Africa
South Africa Protection of Constitutional Democracy against Terrorist and
Related Activities Act, No. 33 of 2004
7. Offences relating to taking a hostage
Any person who intentionally
{a) seizes or detains; and
(b) threatens to kill, to injure or to continue to detain,

any other person (hereinafter referred 1o as a hostage), in order to compel
a third party, namely a State, an intergovernmental orpanisation, a
natural or junidical person, or a group of persons to do or abstain from
doing any act as an explicit or implicit eondition for the release of the

hostage, is guilty of an offence of taking a hostage.
{emphasis added)

26.  Switzerland
Criminal Code (Strafgesetzbuch — StGB / Code Pénal)
Article 185(1) (Geiselnahme / Prise d’otage — hostage taking)

See attachment to this Appendix for original German and French texts.
Counsel’s unofficial translation of the German text:

(I) Whoever deprives soinebody of his/her liberty, abdueis or scizes
somebody, in order to coerce a third person to an action, omission or
acquicsce, or whoever exploits for purposes of such eoercion such a
situation created by another pcrson, shall be punished with
imprisonment for not less than one ycar.

Decision of the Swiss Federal Court (Supreme Court), Bundesgerichtsentscheid,
BGE 1131V 63
See attachment to this Appendix for original German text. Counsel’s
unofficial translation:
Consideration 2 a): The actus reus is tulfilled when the perpetrator
through deprivation of liberty, abduction or by any other means, scizes
the vietim.

Finding 2 bb): Thc mens rea element of Article 185 StGB is fulfilled
since the appellant acted with the knowledge that he seized B., and
because he additionally acted with the intcnt to make the postal clerk
render him the inoney.

Decision of the Swiss Federal Court (Supreme Cowrd, Areét du Tribunale
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See attachinent to this Appendix for original French text. Counsel’s
unofficial translation:
Finding 3.1: The criininal act was completed when Lhe perpetrator, with
the aim to coerce a third [persen] to act, seized the hostage.
(emphasis added)

27. UK
The Taking of Hostages Act 1952 (c. 28)
Hostage-taking
(1) A person, whatever his nationality, who. in the United Kingdom or
elsewhere,
(a) detains any other person (“the hostage™), and
_ T i (b)in order to compel a State, international gevemmental
organisation or person to do or abstain from doing any act,
threatens to kill, injure or continue te detain the hostage,
commits an offence.
(2) A person guilty of an offence under this Act shall be liable, on
conviction on indictment, to imprisonment for life.
(emphasis added)

28, Ukraine
The Criminal Code of Ukraine

Article 147. Hostage taking

See attachment to this Appendix for original Ukrainian text. [ncluded in

this attachinent is the unofficial translation from

hitp://www.legislationline.org/:
1. Taking or holding a person as a hostage with the intent to induce
relatives of the hostage, any govermment agency or other institution,
business or organization, any natural person or any official to make or

refrain from any action as a condition for release of the hostage shall be
punishable by imprisonment for a term of {ive to eight years.

2. The same acts committed in respect of a ininor, or by an organized
group, or accompanied with threats to destroy people, or causing any
grave consequences, shall be punishable by imprisonment for a term of
seven to fiftcen years.

(cmphasis added)
29. USA
US Hostage Taking Act, 18 USC
§ 1203

[...], whoever, whether inside or outside the United Statcs, seizes or
detains and threatens to kill, to injure, or to continue to detain another

Prosecutor v. Sesay, Kallon, Gbao SCSL-04-{5-4 164
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person in order to compel a third person or a governmental organization
to do or abstain frain doing any act as an explicit or implicit eondition
for the release of the person detained, or attempts or conspires to do so,
shall be punished by imprisanment for any term of years or for life and,
it the death of any person results, shall be punished by death or life

imprisonment,
{emphasis added)
30,  Venezuela
Criminal Code (Codigo Penal)
Article 462
See attachment to this Appendix for original Spanish text. Counsel’s
unofficial translation:

A [person] who has abducted a person in order to obtain from him/her or
from. a third [person], in exchange for his/her liberty, money, goods,
_titles or documents with any legal effect in favour of the perpetrator or
~another person the perpetrator indicates, shall be punished with
imprisonment from ten to twenty years, even if the perpetrator did not
achieve the intended aim. -

(emphasis added)
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Angola

Cédigo Penal (CP)

Numero: S/N/2006, Data: 3/10/2006, Publicado em: 5/10/2006, Atualizado
em: 12/9/2007

Source: http://www.anqola-
portal ap/PortalDoGoverno/LegisiacaoD.aspx?Codigo=76
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LIVRO 1
PARTE GERAL

TITULO I
DA LEI CRIMINAL

CAPITULO UNICO
PRINCIPIOS GERAIS

Art°1.°
(Principio da legalidade)

. S0 pode ser punido criminalmente o facto descrito e declarado passivel

de pena por &1 anterior a0 momento 4 sua pratica.

. S6 pode ser aplicada medida de seguranca a estados de perigosidade cu-

Jos pressupostos estejam fixados em le1 anterior a sua verificagdo.

. Néo ¢ permmtido o recurso a analogia nem & interpretago extensiva para

qualificar um facto como crime, para definir um estado de perigosidade
ou para determinar a pena ou a medida de seguranga que lhes correspon-
dem.

Art®2.°
{ Aplicagdo no tempo)

. As penas e as medidas de seguranga sdo determinadas pcla lei vigente

ao tempo da prdtica do facto ou da verificagdo dos pressupostos de que
dependem.

. Sempre que as disposi¢des penals vigentes no momento da prética do

facto forem diferentes das estabelecidas em leis posteriores, aplica-se o
regime que concretamente se mostrar mais favoravel ao agente, salvo se
este ja tiver sido condenado por sentenga transitada em julgado, sem
prejuizo do disposto no namcro seguinte.

A
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2. Quando a privagéo da liberdade:

a) for precedida ou acompanhada de tortura ou outro tratamento
cruel, desumano ou degradante;

b) for praticada com o pretexto falso de que a vitima sofria de ano-
malia psiquica ou contra pessoa indefesa, em razio da idade, defi-
ciéncia fisica ou psiquica, doenga ou gravidez;

¢) for praticada simulando o agente autoridade publica ou com abu-
so grosseiro de autoridade;

d) for praticada contra as pessoas referidas nas alineas d) ¢ ¢) do ar-
tigo 136.%

¢) durar mais de 15 dias,

a pena € de prisio de 2 a 8 angs.
3. Quando a privagéo da liberdade:

a) durar mais de 30 dias;

b) for precedida, acompanhada ou dela resultar ofensa grave a inte-
gridade fisica da vitima, nos termos do artigo 148.° ou dela resul-
tar o suicidio da vitima,

a pena é de prisfiode 2 a 12 anos.
4. A pena é de prisdode 3 a 14 anos, se da privagdo da liberdade resultar
a morte da vitima.

Art° [63.°
{Rapto)
1. Quem, por meio de violéncia, ameag¢a ou astiicia, raptar outra pessoa,
transferindo-a de um lugar para outro, com a inten¢io de:
a) a submeter a escravidio;
b) a submeter a extorsio,
¢) cometer crime contra a sua autodeterminac¢io scxual;
d) obter resgate ou recompensa

¢ punido com pena de prisfode 1 a S anos.
2. Apena édepris3ode2a 10.de2a 12 oude 5 a 14 anos, se ocorrer,
respectivamente, qualquer das situagdes descritas nos n.% 2, 3 ou 4 do

artigo anterior.

Art.” 164.°
(Tomada de reféns)

1. Quem cometer sequestro ou rapto com a intengdo de realizar finalidades
de natureza politica e coagir um Estado, uma organizagéo internacional,
uma pessoa singular ou colectiva ou colectividade a uma ac¢do ou omis-
sd0 ou a suportar uma actividade, ameagando:

a) matar a pessoa sequestrada ou raptada;

27%;
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b) infligir ofensas graves a sua integridade fisica; ou
¢) mante-la privada da sua liberdade

€ punido com pena de prisiode 2 a 8 anos.

2. E correspondentemente aplicave!l ao crime de tomada de reféns o dis-

posto no n.° 2 do artigo anterior quanto ao rapto.

3. As penas estabelecidas nos niimeros anteriores sdo igualmente aplica-

veis dquele que, determinado pela intengdo e finalidades descritas no n.°
1, se aproveitar da tomada de reféns praticada por outrem.

Art.° 165.°
(Escraviddo)

. Quem reduzir outra pessoa ao estado de individuo sobre quem se exer-

¢am, no todo ou em parte, os poderes inerentes ao direite de propriedade

€ punido com pena de prisfode 7 a 15 anos.

2. Comete 0 mesmo crime ¢ ¢ punido com a mesma pena quem alienar,

ceder, adquirir ou se apoderar de uma pessoa com o propdsito de a man-
ter no estado ou condicdo descritos no numero anterior.

3. Comete, ainda, o crime de escravidio e & punido com pena de prisio

de 1 a 5 anos quem comprar ou vender crianga menor de 14 anos para
adepgdo ou, para 0 mesmo fim, intermediar negdcio ou transacgdo igual

ou similar.

Art.® 166.°
(Intervengdo médica sem consentimento)

1. Quem, sendo médico ou pessoa legalmente autorizada, realizar interven-

¢do ou tratamento médico sem o consentimento do paciente € punido

com pena de prisdo até 3 anogs ou com a_de multa até 360 dias.

2. O facto ndo € punivel, se o consentimento:

a) nao puder ser obtido ou renovado sem dilagdo que ponha em risco
a vida do paciente ou que implique perigo grave para o seu corpo
ou salde;

b) for dado para certa intervengdo ou tratamento e acabar por ser re-
alizada intervengdo ou tratamento diferente por estes terem sido
considerados, de acordo com os conhecimentos € a experiéncia da
medicina, o meio adequado para evitar um perigo sério para a vi-
da, o corpo ou a saude do paciente.

3. O facto descrito na alinea b) do numero anterior € punivel, se ocorrerem

circunstincias que permitam concluir, com seguran¢a, que o consenti-
mento teria sido recusado pelo paciente.
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Argentin_a'

Codigo Penal de la Nacion Argentina

Ley 11.179 (T.0. 1984 actualizado)

Source: hrtp://www.infoleq.qov.arfinfoleglnternet/an'exosﬁ 5000-
19999/16546texact. htm#19
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EACZON AR DELITOS CONTRA LA LIBERTAD 252G
o Capitulo I
Delitos contra Ia libertad individual

ARTICULO 140. - Serén reprimidos con reclusion o prision de tres a quince afios, el que redujere
a una persona a servidumbre o0 a otra condicion andloga y el que la recibiere en tal condicion para
mantenerlia en ella,

ARTICULQ 141. - Sera reprimido con prision o reclusion de seis meses a tres afios; el que
ilegaimente privare a otro de su libertad personal.

ARTICULO 142, - Se aplicara prision o reclusion de dos a seis afios, al que privare a otro de su
libertad personal, cuando concurra alguna de las circunstancias siguientes:

1. Si el hecho se cometiere con violencias © amenazas 0 con fines religiosos o de venganza;

2. Si el hecho se cometiere en la persona de un ascendiente, de un hermano, del conyuge o de
otro individuo a quien se deba respeto particular;

3. Si resultare grave danio a la persona, a la salud o a los negocios del ofendido, siempre gque el
hecho no impertare otro delito por el cual la ley imponga pena mayor;

4, Si el hecho se cometiere simulando autoridad pliblica u orden de autoridad publica;

5. Si la privacion de la libertad durare mas de un mes.

ARTICULO 142 bis. - Se impondra prision o reclusion de cinco (5) a quince (15) afios, al que :
sustrajere, retuviere u ocultare a una persona con el fin de obligar a la victima o a un tercero, a |
kraeer; no hacer, o tolerar algo contra su voluntad. Si el autor lograre su propdsito, el minima da lar

pena se elevard a ocho (8) afos. L

La pena sera’ de diez (10) a veinticinco {25) afios de prision o reclusion:

1. Si la victima fuese una mujer embarazada: un menor de dieciocho (18) afios de edad; o un
mayor de setenta (70) afios de edad.

2. Si el hecho se cometiere en la persona de un ascendiente; de un hermano; del cényuge ©
convivlente; o de otro individuo a quien se deba respeto particular,

3. Si se causare a la victima lesiones graves o gravisimas.

4. Cuande la victima sea una persona discapacitada, enferma o que no pueda valerse por 5|
misma,

5. Cuando el agente sea funcionario o empleado publico o pertenezca o haya pertenecido al
momento de comision del hecho a una fuerza armada, de seguridad u organismo de Inteligencia
del Estado. (Inciso sustituido por art, 3° del Anexo [ de la Ley N° 26.394 B.0. 29/8/2008.
Vigencia: comenzard a regir a los SEIS (6) meses de su prorulgacién. Durante dicho periodo se
Hevard a cabo en las areas pertinentes un programa de divulgacién y capacitacion sobre su

contenido y aplicacién)

6. Cuando participaran en el hecho tres (3} o mas personas.

La pena serd de quince (15) a veinticinco {25) afios de prisién a reclusion si del hecho resultara la
muerte de la persona ofendida, como consecuencia no querida por el autor.

La pena serd de prision o reclusion perpetua si se causare intencionalmente la muerte de la

http://www.infoleg.gov.ar/infolegInternet/anexos/1 5000-19999/16546/texact.htm 5/23/2009
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persona ofendida. Z, B;Z,é
La pena del participe que, desvinculandose de los otros, se esforzare de modo que la victima
recupere la libertad, sin que tal resultado fuese ia consecuencia del logro del propdsito del autor,

se reducird de un tercio a la mitad.

(Articulo sustituido por art. 3° de la Ley N° 25.742 B.0. 20/6/2003)

hitp://www.infoleg.gov.ar/infolegInternet/anexos/15000-19999/1654 6/texact.htm 5/23/2009
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Australia

Crimes (Hostages) Act 1989

Act No. 26 of 1989 as amended up to Law and Justice Legislation
Amendment (Application of Criminal Code) Act 2001

Source: hitp://www.austlii.edu.au/au/legis/cth/iconsol act/cal1989168/

International Criminal Court (Consequential Amendments) Act
2002

Assented to 27 June 2002

Source: http://www _legal-tools.org/en/search-the-
tools/recordffile.htmi?fileNum=63254&hash=384931b72b16b107eafadie47e

82e0bd46cc918e3646d560f4fb1529a796d839
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Commencement [see Note ]

Interpreration
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Application
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When hostage-taking an offence

Person not to be charged in certain circumstances
Prasecuticns

Venue where otfence committed on aircraft
Change of venue

Evidence of certain matters

Section 3B of Judiciary Act

Assistance under article 6 of Conventicrn
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SCHEDULFE—International Convention Against The Taking Of Hoskaqges
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CRIMES (HOSTAGES) ACT 1989 - SECT 7

Meaning of hostage-taking

For the purposes of this Act, a person commits an act of hostage-taking if the person:
(a)
(b)

seizes or detains another person (in this section called the hostage ); and
threatens to kill, 1o injure, or to continue to detain, the hostage;

with the intention of compelling:

{€)

a legislative, executive or judicial institution in Australia or in a foreign country;
(d)

an international intergovernmental organisation: or
(e)

any other person (whether an individual or a body corporate) or group of petsons;

to do, or abstain from doing, any act as an explicit or implicit condition for the release of the hostage,

(Index] [Table] [Search| [Search this Act] [Notes] [Noteup) [Previous| [Next] (Download] [Help]

31/05/2009 15:41
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Internationtal Criminal Court (Consequential Amendments) Act 2002

Subdivision D-—War crimes that are grave breaches of the Geneva
Conventions and of Protocol I to the Geneva Conventions

268.24 War crime—wilful killing

(1) A person (the perpetrator) commits an offence if:

(a) the perpetrator causes the death of one or more persons; and

(b} the person or persons are protected under one or more of the Geneva
Conventions or under Protoco! I to the Geneva Conventions; and

{c) the perpctrator knows of, or is reckless as to, the factual circumstances that
establish that the person or persons are 5o protected; and

(d) the perpetrator’s conduct takes place in the context of, and is associated with,

. -_an.international armed contlict.

e T e d at

Penalty: Imprisonment for life.

(2) Strict liahility applies to paragraph (1)(b).
e g g me
2068.25 War crime—torturc
(1) A person (the perpetrator) commits an offence if:
(a) the perpetrator inflicts severe physical or mental pain or suffering upon one or
more persens; and
(h) the perpetrator indlicts the pain or suffering for the purpose of.
{1} oblaining information or a confession; or
(1) a pnnistunent, intimidation or coercion; or
(i1} a reason based on discrimination of any kind; and

(¢) the person or persons arc protecled under one or more of the Gencva
Cenventions or under Pratocel [ to the Geneva Conventions; and

(d) the perpetrator knows of, or is reckless &s to, the factual circumstances that
establish that the person or persons are s¢ protecled; and )

{2} the perpetrator’s conduct takes place in the context of, and is associated with,
an international armed conflict,

Penalty: Imprisonment for 25 ycars.

{2) Strict liability applies to paragraph (1){c).

268.26 War crime—inhumane {reatment

(1) A person (the perpetrarer) commits an offence if:
(a) thc perpetrator inflicts severe physical or mental pain or suffering upon one or
more persons; and



RN

{e) the pcrpetrator’s condnet takes place in the context of, and is associated with,
an international anned conflict.

Penalty: [mprisonment for 10 years.

= (2) Strict liability applies to:
(a) the physical element of the offence referred to in paragraph (1)(2) that the
judicial guarantees are those referred to in paragraph (1)(b); and

(b) paragraphs {1}b) and (c).

268.32 War crime—unlawful deportation or transfer

(1) A person (the perpetrator) commits an offence if:
(a) the perpetrator unlawfully deports or transfers one or more persons to another
-~- €ountry or to another location; and
(b} the person or persons are protected under one pr more of the Geneva
Conventions or under Protocol 1 to the Geneva Conventions; and

(c) the perpetrator knows of, or is reckless as to, the factual circumstances that
establish that the person or persons are so proteeted; and

(d) the perpetrator’s conduct takes place in the context of, and is associated with,
an infemational anned conflict.

Penalty: Imprisonment for |7 years.

(2) Strict liability applies to paragraph {1)(b).

268.33 War crime—unlawful confinement

(1) A person (the perpetrator) commits an offence if:

(a) the perpetrator unlaw{ully confines or continues to confine one or more
persons to a eertain loeation; and

(b) the person or persons are protecied under one or more of the Geneva
Conventions or under Proioco! I to the Geneva Conventions; and

{c) the perpetrator knows of, or is reckless as to, the faetual circumstances that
establish that the person or persons arc so proteeted; and

{d) the perpetrator’s conduet fakes place in the context of, and is associated with,
an infernational armed conflict.

Penally: Imprisonment for 17 years.

(2) Siriet hability applies to paragraph ( 1)(b).

268.34 War crime—taking hostages

(1) A person (the perpefrator) commits an offence if:
(a) the perpetralor scizes, detains or otherwise holds hostage onc or more persons;

and
(b) the perpetrator threatens to kill, injure or continue to defain the person or

perscns; and

<i— —



| (c) the perpetrator intends to compzl the government of a country, an intemational
[ organisation of a person or group of persons to act or vefrain from acting as an
‘ explicit or implicit condition for either the safety or the release of the person or
| persons; and
{d) the person or persons are proiccted under one or more of the Geneva
Conventions or under Protoeol I to the Geneva Cenventions; and
(e) the perpetrator knows of, or is reckless as to, the factual cireumnstances that
establish that the person or persons are so pratected; and
(f) the perpelrator’s eonduct takes place in the context of, and js asseciated with,
an intemational ammed confliet.

Penalty: Imprisonmnent for 17 years.
(2} Striet liability applies to paragraph (1)(d).

Subdivision E——Other serious war crimes that are committed in the conrse of
an internationa! armed conflict

— 268.35 War crime—attacking civilians

A person (the perpetrator) commits an offcnce if:
{(a) the perpetratoy directs aa attack; and
(b) the object of the attack is a ¢ivilian populalien as such or individual civilians
not taking direct part in hostilities; and
(e) the perpetrator’s conduct takes place in the context of, and i3 associated with,
an international armed conflict.

Penalty: Imprisontnent for life.

268.36 War crime—attacking civilian objects

A person (lhe perpefrator) commits an offence if
(a) the perpetrator directs an attack; and
(h) the abject of the attack is not a military objective; and
{t) the perpelrator's conduct takes place in the context of, and is associated with,
an international armed conflict,

Penalty: lmprisonment for 15 years.

168.37 War crime—attacking personnel or objects invelved in a2 humanitarian
assistance or peacekeeping mission

(1} A person (the perpefrator) commits an offence if;
{(a) the perpetrator directs an attack; and
(b} the object of the attack is personnel involved in a humanitarian assistance or
peacekeeping mission in accordance wilh the Charter of the United Nations;
and
(c) the personuel are cntitled to the protection given to civilians under the Gengva
Conventions or Protoeol [ to the Geneva Conventions; and
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Austria

Strafgesetzbuch (StGB)

G S 55 LA G

Bundesgesetz vom 23. Janner 1974 Uber die mit
gerichtlicher Strafe bedrohten Handlungen
(Strafgesetzbuch-StGB) BGBI 1974/60

- T e = -

Source: http://iwww.ris.bka.gv.at




R I S Bundesrecht é%
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Kurztitel
Strafgesetzhuch

Kuudmachungssrgan
BGBL Nr. 60/1974

§/Artikel/Anlage
§ 102

Inkrafttretensdatum
01.01.1975

Text
Erpresserische Entfiihrung

§ 102. (1) Wer einen anderen ohne dessen Einwilligung mit Gewalt oder nachdem er die Einwilligung
dureh gefihrliche Drohung oder List erlangt hat, entfiihrt oder sich seiner sonst beméiehtigt, um einen Dritten zu -
einer Handlung, Duldung oder Unteslassung zu nétigen, ist mit Freiheitsstrafe von zehn bis zu zwanzig Jahren zu
bestrafen.

{2) Ebensoe ist zu bestrafen, wer

1. in der im Abs, 1 genannten Absicht eine unmiindige, geisieskranke oder wegen ihres Zustands zum
Widerstand unfihige Person enttiihrt oder sich threr soust bemichtigt oder

2. unter Ausniitzung einer ohne Notigungsabsicht vorgenommenen Entfihrung oder soustigen |
Bemichtigung einer Persnn einen Dritten zu einer Handlung, Duldung oder Unterlassung notigt.

(3) Hat die Tat den Tod der Person zur Folge, die entfithrt worden ist oder deren sieh der Téter sonst
bemiéichtigt hat, so ist der Tater mit Freiheitssirafe vou zehn bis zu zwanzig Jahren oder mit lebenslanger
Freiheitsstrafe zu bestrafen.

(4) Lalt der Thter freiwillig unter Verzicht auf die begehrte Leistung die Person, die entfiihrt worden ist
oder deren sich der Téter sonst bemichtigt hat, ohne emstlichen Schaden in ihren Lebenskreis zuriickgelangen,

50 ist er mit Freiheitsstrafe von sechs Monaten bis zu flinf Jahren zu bestrafen.

www.Tis, bka.gv.at Seite | von |
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TITRE Vlbis. - (DES CRIMES RELATIFS A LA PRISE D'OTAGES). <L 02-07-1975, art.
1>

Art. 347bis. <L 2000-11-28/35, art. 4, 029; En vigueur : 27-03-2001> § 1er. Constituent une
prise d'otages, l'arrestation, la détention ou I'enlévement de personnes pour répondre de
I'exécution d'un ordre ou d'une condition, tel que préparer ou faciliter I'exécution d'un crime
ou d'un délit, favoriser la fuite, I'évasion, obtenir la libération ou assurer I'impunité des
autenrs ot des complices d'un crime ou d’un délit.

§ 2. La prise d'otages sera punie de la réclusion de vingt ans i trente ans.

La peine sera la réclusion 2 perpétuité si Ia personne prise comme otage est un mineur.

§ 3. Sauf dans les eas vises au § 4, la peine sera Ia réclusion de quinze ans a vingt ans si dans
les einq jours de l'arrestation, de la détention ou de I'enlévement, la personne prise comme
otage a été libérée volontairement sans que l'ordre ou la condition ait ét¢ exécute,

§ 4. La peine sera la réelusion a perpétuité dans les cas suivants :

1° si l'arrestation, 1a détention ou 'enlévement dc Ia personne prise comme otage a causé
soit une maladie paraissant incurable, soit une incapacité permanente physigue ou psychique,
soit 1a perte compléte de I'usage d'un organe, soit une mutilation grave, soit 1a mort;

2° (si la personne prise comme otage a été soumise aux actes visés a 'article 417ter, alinéa
\premier.) <L 2002-06-14/42, art. 2, 036; En vigueur : 24-08-2002>

http://www juridat.be/cgi loi/loi_al.pl?cn=]1867060801& language=[r&caller=list&la=... 5/22/2009
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CODIGO PENAL BOLIVIA
LIBRO PRIMERO
PARTE GENERAL

TITULO |
LA LEY PENAL

CAPITULO UNICO
REGLAS PARA SU APLICAGCION

Art. 1°.- (EN CUANTO AL ESPACIO). Este Codigo se aplicara:

1. A los delitas cometidos en el territorio de Bolivia o en los lugares sometidos a su
jurisdiccion.

2. A los delitos cometidos en el extranjero, cuyos resultados se hayan producido o debian
producirse en el terriloric de Bolivia o en fos lugares sometidos a su jurisdiccion.

3. A los delitos cometidos en el extranjero por un boliviano, siempre que éste se
encuentre en territorio nacional y no haya side sancionado en el lugar en gue delinquié.

4. A los delitos cometidos en el extranjerc contra la seguridad del Estado, la fe publica y
la economia nacional. Esta disposicion sera extensiva a los extranjeros, si fueren habidos
por extradiciéon o se hallasen dentro del territorio de la Republica.

5. A los delitos cometidos en naves, aeronaves u otros medios de transporte bolivianos
en pais extranjero, cuando no sean juzgados en éste.

6. A los delites cometidos en el extranjere por funcionarios al servicio de la Nacion, en el
desempefo de su cargo o comisién.

7. A los delitos que por fratade o convencion de la Replblica se haya obligado a reprimir,
aun cuando no fueren cometidos en su territorio.

Art. 2°.- (SENTENCIA EXTRANJERA). En los casos previstos en el ariculo anterior,
cuando el agente sea juzgado en Bolivia, habiendo sido ya sentenciado en el extranjero,
se computara la parte de pena cumplida en aquél si fuere de la misma especie y si fuere
de diferente, el juez disminuiréd en todo caso la que se imponga al autor.

Ar. 3°.- (EXTRADICION). Ninguna persona sometida a la jurisdiccion de las leyes
balivianas podra ser entregada por extradicion a otro Estado, salvo que un tratado
internacional o convenio de reciprocidad disponga lo contrario.

La procedencia o improcedencia de la extradicion sera resuelta por la Corle Suprema.

En caso de reciprocidad, la extradicion no podréd efectuarse si el hecho por el que se
reclama no canstituye un delito conforme a la ley del Estado que pide la extradicién y del

que (a debe conceder.

2853



obtener para si o un tercero indebida ventaja o beneficlo econdmico, incurrird en reclusian
de uno a tres arios.

Art. 334°.- (SECUESTRO). El que secuestrare a una persona con el fin de obtener
rescate u otra indebida ventaja o concesion para si o para otros como precio de la libertad
de la victima, serd sancionado con la pena de ¢inco a guince anos de presidio,

L%
2857

l

i

Si como consecuencia del hecho resultaren graves dafios fisicos en fa victima o e
culpable consiguiere su prapdsito, |2 pena serd de quince a treinta afos de presidio.

Siresultare 'a muerte de la victima, se aplicard la pena correspondiente al asesinalo.

CAPITULO vV
ESTAFAS Y OTRAS DEFRAUDACIONES

Art. 335°.- (ESTAFA). El que con la intencidn de obtener para si 0 un tercero un beneficio

economico indebida, mediante engafios o artificios provoque o forialezca error en oiro gue

= -motive la realizacion de un acto de disposicion patrimonial en perjuicio del sujeto en error

o de un tercero, serd sancienado con reclusion de uno a cinco anos y multa de sesenta a
doscienios dias.

T Ar. 336°.- (ABUSO DE FIRMA EN BLANCDO). El que defraudare abusando de firma en

blanco y extendiendo con ella algdn documento en perjuicio de quien firmé o de un
tercero, sera sancionado con privacion de libertad ce uno a cuatro afos y multa de
sesenta a ciento cincuenta dias,

Art, 337°.- (ESTELIONATO). El que vendiere o gravare como biengs libres los que fueren
litigiosos o estuvieren embargados o gravados y el gue vendiere, gravare ¢ arrendare,
como propios, bienes ajenos, sera sancionado con privacion de Lbertad de uno a cince
anoes.

Art. 338°.- (FRAUDE DE SEGURO). El que con el fin de cobrar para si 0 para olros la
indemnizacién de un seguro o para incrementarta por encima de 1o justo, desiruyere,
perdiere, deteriorare. ocultare o hiciere desaparecer o asegurado, o utilizare cualquier
otro medio fraudulento, incurrira en la pena de privacion de libertad de uno a cinco afios.

Si lograre el propdsito de cobrar el seqguro, Ja pena sera agravada en una milad y muita
de treinta a cier. dias.

Arnt. 339°- (DESTRUCCION DE CQOSAS PROPIAS, FARA DEFRAUDAR). El que por
cualguier medio destruyere o hic.ere desaparecer sus propias cosas con el proposilo de
defraudar los derechos de tercero 0 de causarle perjuicio, incurrira en reclusién de uno a
tres anos,

Art. 340°- {DEFRAUDACION DE SERVICIOS O ALIMENTOS). F! que consumierc
bebidas o alimentos en establecimienios donde se ejerza ese comercio, 0 se hiciere
prestar o utilizare un servicia cualguiera de las de pago inmediato y no los abonare al ser
requerido, sera sancionado con reclusién de uno a dos afios y multa de {reinta a clen dias.

Art.  341°.- (DEFRAUDACION CON PRETEXTO DE REMUNERACION A
FUNCIONARIOS PUBLICOS). El gque defraudare a otro con pretexto de supuesta
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Criminal Code

C-46

An Act respecting the Criminal Law

SHORT TITLE

Short tifle

1. This Act may be cited as the Criminal Code.

RS.c.C-34 s. 1.

INTERPRETATION

Definitions
2. In this Act,

"Ad“
«loi »

“Act” includes
{a) an Act of Parliament,

(b) an Act of the legislature of the former Province of Canada,

(c) an Act af\l'_h.;e fagiéiatufe of a province, and
(d) an Act or ordinance of the legislature of a province, teritory or plgdé in force
at the time that province, territory or place became a province of Canada,

"associated personnel”
upersonnel associé »

"associated personnel” means persens who are

{a) assigned by a government or an intergovernmental organization with the
agreement of the competent organ of the United Nations,

{b) engaged by the Secratary-General of the United Nations, by a specialized
agency of the United Nations or by the International Alomic Energy Agency, or

{c} deployed by a humanitarian non-governmental organization or agency under
an agreement wilh the Secretary-General of the United Nalions, by a specialized
agency of the United Nations or by the International Atomiz Energy Agency,

. o carry out activities in support of the fulfilment of the mandatie of 3 United Nations
operation;

"Attorney General”
kprocureur génsral »

"Attorney General”

(a) subject 1o paragraphs (b.7) to (g), with respect to praceedings to which this
Act applies, means the Attorney General or Solicitor General of the province in
which those proceedings are taken and includes his or her lawful depuly,

(h) with respect to the Yukon Territory, the Northwest Territories and Nunavut,
or wilh respect to proceedings commenced at the instance of the Government of
Canada and conducted by or on behalf of that Government in respeci of a
conlravention of, a conspiracy or attempt to contravene, or counselling the
contravention of, any Act of Parliament other than this Act or any regulation
made under such an Ac:, means the Attarney General of Canada and includes
his or her lawful deputy,

_ Geo
282
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person, other than the hostage, or any group of persons or any state or
international or intergovernmental organization to commit o¢ cause to be commilled
any acl or omission as a condition, whether express or implied, of the release of the

i
I
Il 278.1 (1} Everyone takes a person hoslage who — with intent to induce any
|
| hostage —

(8) confines, imprisons, forcibly seizes or detains that person; and

(b} in any manner utters, conveys or causes any person 1o receive a threat that
the death of, or bodily harm o, the hostage will be caused or that the
confinement, imprisonment or detanlion of the hoslage will be continued.

Hostage lak'ng %’é}ééféj—['&
1
|
|

Hoslage-taking

(2) Every person whao lakes a persan hostage is guilty of an indictable offence and
liable
{a) if a resrricted firearm or prohibited firearm is used in the commission of the
offence or if any fircarm is used in the commission of the offence and the offence

is committed for the benefit of, at the direction of, or in association with, a
criminal arganization, to imprisonment faor life and to a minimum punishment of

imprisonment for a term of
(i} in the case of a first offence, five years, and
(if} in the case of a second or subsequent offence, seven years;

{a_1) in any other case where a firearm is used in the commission of the offence,
to imprisonment for life and to a minimum punishment of imprisonment for a term
of four years; and

VIR, R {b) in any other case, to i}nprisonment for life. ~ e e Lo

Subseguent offences

{2.1) In determining, for the purpose of paragraph {2)(a), whether a convicted
person has commilted a second or subsequent offence, if the person was easlier
convicted of any of lhe following offences, that offence is to be considered as an

earlier affenca:

{(a) an offence under ihis section,
(b} an offence under subsection 85(1) or {2) or section 244; or

(c} an offence under section 2201, 236, 239, 272 or 273, subsection 279(1) or
section 344 or 346 if a firearm was used in lhe commission of the offence.

However, an earlier offence shall nat be taken into account if 10 years have
alapsed between the day on which the person was convicted of the earlier offence
and the day on which the person was convicled of the offence for which sentence is
being imposed, not 1aking into accounl any time in custody.

Sequence of convictions only

(2.2) For the purposes of subsection (2.1), the only queslion to be considered is the
sequence of convictions and no consideration shall be given to the sequerce of
commission of offences or whether any offence occurred before or after any
conviction.

Non.resistance

(3) Subsectian 279(3) applies 1o proceedings under lhis section as if the of'ence
under this section were an offence under sectian 279,

RS, 1985, ¢. 27 (1slSupp.), 5. 40, 1985, ¢. 39, 5. 148; 2008, ¢. 6, 5. 31.

31/05/2009 15:06
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Loi concernant le droit criminel

TITRE ABREGE

Titre abregé
1. Code criminel.

5R,ch C-34. ak 1.

DEFINITIONS ET INTERPRETATION

Définitions

2. Les définitions qui suivent s'appliquent a la présente loi,
«acte d'accusation »
“indictment”

«acte d'accusation » Sont assimilés 4 un acte d'accusation :
a) une dénonciation ou un chef d’accusation qui y est inclus;
b}y une défense, une réplique ou autre piéce de plaidoirie;
¢} toul procés-verbal ou dossier.

wacte de gangstérisme » [Abrogée, 2001, ch. 32, arl. 1]

«acte lestamentaire »

“festamentary instrument’

«acte testamentaire » Tout testament, codicille ou autre écnt ou disposition
testamentaire, soit du vivant du testateur dont il est censé exprimer les derniéres
volontés, scit aprés son décés, qu'l ait trait 4 des biens meubles ou immeubles,

ou a des biens des deux catégories.

«aclivité terrariste »
"terrorist activily"

«activité terrariste » S'enlend au sens du paragraphe 83.01(1).

«agent »

‘representalive”

«agent » S'agissant d'une organisation, foul adminisiraleur, associé, employé,
membre, mandataire ou entrepreneur de celle-ci.

wagent de ia paix »
"peace officer”

«agent de la paix »

a) Tout maire, président de coenseil de conté, préfet, shérif, shéril adjoint, officier
du sherif et juge de paix;

b} lout agent du Service correctionnel du Canada, désigné comme agent de la
paix conformémen! A 'a partie | de la Loi sur e systéme correctionnel et la mise
en liberté sous condition, ainsi que lout directeur, sous-directeur, instructeur,
gardien, gedlier, garde et toul autre fonctionnaire ou employé permanent d'une
prison qui n'est pas un pénilencier au sens de la partie | de la Loi sur e systéme
correctionnel et ta mise en liberté sous conditiorn,

c) tout officier de police, agent de police, huissier ou autre personne employée a

la nraearninbian at 231 maintinn Ae o Aaiv nokliAne Ao A la sianifinatiae A a

ga:l_VIIl::bo-ga:l_..

L5 42

01/06/2009 09:17



Code criminel

i of |

———

hitp://laws.justice.ge.ca/fr/Show Doc/cs/C-46/bo-ga:1_VIII: :bo-ga:|_...

Prisa d'otage

279.1 (1) Commet une prise d'olage quiconque, dans l'intention d’amener une
personne, ou un groupe de personnes, un Etat ou une organisation internationale
ou intergouvernementale & faire ou & omettre de faire quelque chose comme
condition, expresse ou implicite, de la libération de I'otage:

a} d'une part, séquestra, emprisonne, saisit ou détient de force une autre
personne;

b) d'autre part, de quelgue fagon, menace de causer la mort de celte autre
persenne ou de la blesser, ou de continuer a la séquestrer, 'emprisonner ou [@
détenir.

r =3

Peine
(2) Quicongue cammel une prise d'olage est coupable d'un acle criminel passible :

a) s'ily a usage d'une arme & feu a autorisation restreinte ou d'une arme afeu
prohibeée lors de la perpétration de Finfraction, ou §'il y a usage d'une arme 4 feu
lors de la perpétration de {'infraction et que celle-ci est perpétrée au prolfil ou
sous la direction d'une organisation criminelle ou en association avec elle, de
l'emprisonnement a perpétuilé, la peine minimale étant:

(i) de cing ans, dans le cas d’'une premiére infraction,

(ii} de sept ans, en cas de récidive;

&.1) dans les autres cas ol il y a usage d'une arme & feu lors de la perpétration
de 'infraction, de 'emprisonnement 4 perpatuité, la peine minimale &tant de
qualre ans;

b} dans les autres cas, de I'emprisocnnement & perpétuilé.

Récidive

(2.1) Lorsqu'l s'agit de décider, pour ['application de l'alinéa (2)a), si la personne
déclarée coupable se trouve en etat de récidive, il est tenu compte de toute
condamnatlion antérieure a l'égard :

a) d’une infraction prévue au préseni article;
) d'une infraction prévue aux paragraphes 85(1) ou (2) ou a Varticle 244,

¢} d'une infraclion prévue aux articles 220, 236, 239, 272 ou 273, au paragraphe
279(1) ou aux articles 344 ou 346, s'il y @ usage d'une arme & feu lors de la
perpélralion de l'infraclion.

Toutefois, il n'est pas tenu comple des condamnations précédant de plus de dix
ans la condamnation a I'égard de Jaquelle |a peine doit &tre déterminée, compte non
tenu du temps passé sous garde.

Précisign relative aux condamnations anlérieures

(2.2} Pour I'applicalion du paragraphe (2.1}, il est tenu compie de I'ordre des
déclarations de culpabilité el non de 'ordre de perpétration des infractions, nidu
fait gu'une infraction a été commise avant ou aprés une déclaration de culpahilite,

Non-résistance

(3) Le paragraphe 279(3) s'applique aux poursuites engagées en vertu du présent
article comme si I'infraction que ce dernier prévoit élait celle que prévoil l'article
279.

L.R. (1885}, ch.27 (1% suppl}, art. 40; 1995, ch. 39, art 148; 2008, ch. &, art. 31.
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Colombia

Cédigo Penal {CP)

Ley 599 de 2000 (julio 24) - Por la cual se expide el Cédigo Penal

Source;
hitp://www.secretariasenado.gov.co/senado/basedoc/ey/2000/ley 0588 200

0.htmi

and accompanying decision to amend the norm of the Constitutional Court:
Sentencia C-291-07 de 25 de abril de 2007 de 'a Corte Constitucionai

Source :
hitp:/fwww secretariasenado.gov.co/senado/basedaci/ce_sc_nff2007/c-

291_2007.htmB#1.
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TODIGO PENAL - Parte |

219 e
| Asticulo i
Siguiente
LEY 599 DE 2000
(julio 24)

Diario Oficial No 44.097 de 24 de julio del 2000

<ADVERTENCIA: Ver el Resumen de Notas de Vigencia en relacién con los criterios adoptados
por el editor para calcular los aumentos de penas de que trata el Articulo 14 de la Ley 890 de

2004.

Sobre el particular, el editor destaca que en la comunidad juridica del pafs existen diferentes
interpretaciones sobre el alcance de la siguiente frase del Articulo 14 de la Ley 890 de 2004:
"Las penas previstas en los tipos penales contenidos en la Parte Especial del Cadigo Penal ..."

La interpretacién del editor se basa en la claridad del texto del Articulo 14 de la Ley 890 de
2004 y en las definiciones contenidas en los Articulos 35 y 43 del Cédigo Penal (Ley 599 de

2000)>

o <8egtin 1o dispuesto por el Articulo 476 este Cédigo entra a regir un (1) afio después de su
promulgacion. >

EL CONGRESO DE COLOMBIA

Por la cual se expide el Codigo Penal
<Resumen de Notas de Vigencia>

DECRETA:

— LIBRO I.
PARTE GENERAL

il

TITULO L.
DE LAS NORMAS RECTORAS DE LA LEY PENAL COLOMBIANA

CAPITULO UNICO

ARTICULO 10. DIGNIDAD HUMANA. El derecho penal tendra como fundamento el respeto a
la dignidad humana.

ARTICULO 20. INTEGRACION. Las normas y postulados que sobre derechos humanos se
encuentren consignados en la Constitucién Politica, en los tratados y convenios internacionales

ratificados por Colombia, hardn parte integral de este codigo.

ARTICULO 30. PRINCIPIOS DE LAS SANCIONES PENALES. La imposicién de la pena o de la
medida de seguridad responderd a los principios de necesidad, proporcionalidad vy

razonabilidad.

El principio de necesidad se entenderd en el marco de la prevencion vy conforme a las
instituciones que la desarrollan.

26.05.2009 11:15
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experimentos biologicos, o 1a someta a cualquier acto médico que no esté indicado ni conférme
a las normas médicas generalmente reconocidas incurrira, por esa sola condiicta, en prisién de
ochenta (80) a ciento ochenta (180} meses, multa de doscientos sesenta y seis punto sesenta y
seis (266.66) a mil quinientos (1500) salarios minimos legales mensuales vigentes, e
inhabilitacion para el ejercicio de derechos y funciones pGblicas de ochenta (80) a ciento
ochenta (180) meses.

<Notas de Vigencia>

<Legislacién Aulerivr>

ARTICULO 147. ACTOS DE DISCRIMINACION RACIAL. <Penas aumentadas por el articulo
14 de la Ley 890 de 2004, a partir del 10. de enero de 2005. El texto con las penas aumentadas
es el siguiente:> El que, con ocasibén y en desarrollo de conflictn armado, realice practicas de
segregacion racial o0 ejerza tratos inhumanos o degradantes basados en otras distinciones de
caricter destavorable que entrafien ultraje contra la dignidad personal, respecto de cualquier
persona protegida, incurrird en prisién de ochenta (80} a ciento ochenta (180} meses, multa de
doscientos sesenta y seis punto sesenta y seis (266.66)} a mil quinientos (i1500) salarios
minimos legales mensupales vigentes, e inhabilitacién para €l cjercicio de derechos y funciones
publicas de ochenta:(80).a ciento ochenta (180) meses.
<Notasde Vigencia>

<legislacién Anterior>

ARTICULO 148. TOMA DE REHENES., <Aparte tachade INEXEQUIBLE> <Penas
aumentadas por el articulo 14 de la Ley 890 de 2004, a partir del 10. de enero de 2005, El texto
con las penas aumentadas es el siguiente:> El que, con ocasién v en desarrollo de conflicto
armado, prive a una persona de su libertad condicionando ésta o su seguridad a la satisfaccién
| de exigencias formuladas a-te—oetra-patte, o la utilice como defensa, incurrira en prisién de

trescientos veinte (320} a quinientos cuarenta (540) meses, mulla de dos mil seiscientos
sesenta y seis punto sesenta y seis {2.666.66) a seis mil (6000) salarios minimos legales
mensuales vigentes, ¢ inhabilitacion para el ejercicio de derechos y funciones piiblicas de

doscientos cuarenta (240) a trescientos sesenta (36a) meses. J

~Nutas de Vigencia>

— ~

26.05.2009 [1-19
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- Ver la ADVERTENCIA v el Resumen de Notas de Vigencia al comienzo de este Codigo.

Articulo modificado por el articulo 14 de la Ley 890 de 2004, publicada en e] Diario Oficial No. '
45.602, de 7 de julio de 2004, el cual establece en su version original: i

'ARTICULO 14. Las penas previstas en los lipos penales contenides en la Parte Especial del Codigo
Penal se aumentaran en la tercera parte en el minimo ven la mitad en el maximo. En todo caso, la
aplicacién de esta regla gencral de incremenlo deberd respetar el tope maximo de Ja pena privativa de
la libertad para los tipos penales de acuerdo con lo establecido en el articulo 20. de la presente ley. ... )

-

El articulo 15, dispone: ... La presente Jey rige a partir del1o. de enero de 2005 ..."

<Jurisprudencia Vigencia> _ . _.

Corte Constitucional

|

- Aparle tachado declarado INEXEQUIBLE por ia Corte Constitucional mediante Sentencia C-291-07
de 25 de abril de 2007, Magistrado Ponente Dr. Manuel José Cepeda Fspinosa. 44} "()a 5o

<Legislacién Anterior>

Texto original de la Ley 599 de 2000: l
a
|

ARTICULO 148. TOMA DE REHENES. El que, con ocasion y en desarrotlo de conflicto armado, prive
a una persona de su libertad condicionando ésta o su seguridad a la satisfaccién de exigencias
formuladas a la otra parte, o la utilice como defensa, incurrira en prisién de veinte (20) a treinta (30) |
anos, multa de dos mil (2000) a cuatro mil (4.000) salarios minimos legales mensuales vigentes, e ’
inhabilitacidn para el ejercicio de derechos y funciones pablicas de guince {15) a veinte (20) afios. ]
|

]

Anterior | Siguiente

26.05.2009 11:14
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Sentencia C-291/07

PERSONA PROTEGIDA POR EL DERECHO INTERNACIONAL
HUMANITARIO-Combatiente que ha depuesto las armas por captura, rendicion u
otra  causa analoga/NORMAS DE DERECHO INTERNACIONAL
HUMANITARIO EN BLOQUE DE CONTITUCIONALIDAD-No vulneracion
por norma que considera como persona protegida al combatiente que ha depuesto las
armas por captura, rendicion u otra causa andloga/HOMICIDIO EN PERSONA

PROTEGIDA-Tipificacion como delito en combatientes que han depuesto las
armas

Afirma el demandante que la expresion ‘“‘combatientes” del articulo 35, pardgrafo,
numeral 6 de la Ley 599 de 2000 desconoce los articulos 93 y 94 de la Carta Politica, en
lu medida en que las normas de Derecho Internacional Humanitario incorporadas al
blogue de constitucionalidad no utilizan la figura de los “combatientes” en el dmbito de
los conflictos armados no infernacionales. Observa la Corte que la disposicion acusada
—el término “combatientes - se refiere a una de las sub-categorias de las personas fuera
de combate, en tanto una de las diversas categorias de “personas protegidas por el
Derecho Internacional Humanitario” -las personas que han participado en las
hostilidades y ya no lo hacen por haber depuesto las armas por captura, rendicion u
owrg causa similar-, y que necesariamente debe interpretarse en su acepcion genérica,
explicada en el Acdpite 3.3.1. de la Seccion D precedente. Por otra parte, incluso si se
interpretara en su acepcion especifica, el uso de este término en si mismo no rifie con el
blogque de constitucionalidad, por cuanto su incorporacion al tipo penal que se estudia
no reduce el ambito de proteccion dispensado por la garantia fundamental de la
prohibicidn del homicidio a quienes no puarticipan de las hostilidades en un conflicto
interno. Unicamente serian contrarias al blogue de constitucionalidad aquellas
disposiciones legales que, al incorporar la nocion de "“combatiente” al ambito de la
regulacion de los conflictos armados internos, disminuyan o reduzcan el campo de
aplicabilidad o la efectividad de tal garantias, o impidan que éstas se constituyan en
medios para la materializacion de los referidos principios.

’:'f;

] DELITO DE TOMA DE REHENES-Inclusion como norma de jus cogens que
vincula al Estado colombtano como parte del bloque de constitucionalidad

fFl134 26.05.2009 11:29
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Si bien Colombia es parte de la Convencion Internacional contra la Toma de Rehenes, la
cual fue ratificada mediante Ley 837 de 2003 y sujeta a revision previa de la Corte
Constitucional en sentencia C-405 de 2004 (M.P. Clara Inés Vargas Herndndez), esta
Convencién no ha sido incorporada formaimenie al bloque de constitucionalidad
mediante un pronunciamiento expreso de esta Corporacion. A pesar de lo anterior,
resulta claro —por las razones expuestas extensamente en el apartado 5.4.4. de la
Seccion D de esta providencia- que el delito de toma de rehenes, a la fecha en que se
adopta esta providencia, ha sido incluido como conductu punible en normas de ius
cogens que vinculan al Estado colombiano como parte del bloque de constitucionalidad,
v que constituyen un parametro obligado de referencia para ejercer el control de
constitucionalidad sobre la disposicion legal acusada.

DELITO DE TOMA DE REHENES-Requisito que exige para la tipificacion, que
privacién de la libertad del rehén se condicione a la satisfaccién de exigencias

formuladas “a la otra parte” del conflicto armado desconoce  bloque de

constitucionalidad

ST T .

RS N o

Con base en la def mczon consuetudinaria del crimen internacional de toma de rehenes,
al sefialuda en el acdpite 5.4.4. precedente v cristalizada en la definicidn de los Elementos
de Jos Crimenes de la Corte Penal Internacional, observa la Sala que efectivamente

___ asiste ra:gn al peticionario cuando afirma que el requisito consistente en que las
o ex:gencm—s paraklzberar o preservar la seyuridad del rekién se dirijan a la otra parte en
un conflicto armado no internacional, plasmado en el articulo 148 del Codigo Penal, es
violatorio del blogue de constitucionalidad. En efecto, este requisito no se encuentra
previsto en las normas consuetudinarias que consagran la definicion de los elementos de
este crimen de guerra, por lo cual la introduccion de dicha condicion, al restringir las
hipétesis de configuracion del delito en cuestion, reduce injustificadamente el ambito de
proteccion establecido en el Derecho Internacional Humanitario, puesto que deja
desprotegidos a los rehenes cuyos captores han formulado exigencias, no a la otra parte

en el conflicto armado, sino a sujetos distintos a dicha parte —lvs cuales, segun se
enuncia en los Elementos de los Crimenes de la Corte Penal Infernacional, pueden ser

un Estado, una organizacion internacional, una persona natural o juridica, o un grupo

de personas-. Dado que quienes se encuentran en esta hipotesis factica han de recibir la
proteccion plena del Derecho Internacional Humanitario y no existen en el
ordenamiento juridico constitucional elementos que justifiquen reducir el grado de
proteccion previsto por la tipificacion del crimen de guerra en cuestion, concluye la Sala
Plena que se ha desconocido, con la introduccion del requisito acusado, el blogue de
constitucionalidad v, por lo mismo, los articulos 93 y 94 Superiores, asi como al articulo

Fi34 26252009 11129
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28 de la Constitucion, que consagra el devecho fundamental a la libertad personal=els” X |
cual se ve protegido directamente por esta garantia fundamental del principio

humanitario.

TOMA DE REHENES Y SECUESTRO EXTORSIVOQ-Distincion

DELITO DE DESTRUCCION O UTILIZACION ILICITA DE BIENES

CULTURALES Y DE LUGARES DE CULTO-Requisito que exige para la
tipificacion, que dichos bienes y lugares se hallen debidamente sefialados es

inconstitucional

o .

La Corte declarard inexequible la expresion “debidamente seftalados con los signos
convencionales ” de los articulos 156 y 157, demandados, puesto que segin se explico en
los capitulos 6.1, y 6.2. de la Seccion D de esta providencia, este requisito no estd
incluido dentro de las normas convencionales y consuetudinarias de Derecho
Internacional Humanitario que protegen los bienes culturales y {as obras o instalaciones
- que.contienen fuerzas.peligrgsas; en consecuencia, la_introduccion del requfsit% de
sefalizacidn en el tipo penal que se estudia restringe el alcance de las salvaguardas
internacionales aplicables, puesto que excluiria del dmbito de proteccion de estas
normas a los bienes culturales y religiosos y a las obras e instalaciones que contienen
fuerzas peligrosas que. no- se.encuentren sefializados. Al restringir el dmbita de
proteccion provisto por estas garantias, que reflejan principalmente el principio de
distincion, las normas acusadas contrarian los articulos 93, 94 y 214 de la Carta

Politica.

TRATADOS INTERNACIONALES QUE HACEN PARTE DEL BLOQUE DE
CONSTITUCIONALIDAD-Deben interpretarse dc manera armdnica y sistematica

LIBERTAD DE CONFIGURACION LEGISLATIVA EN MATERIA
PENAL-LimitessyBLOQUE DE CONSTITUCIONALIDAD-Funcién

interpretativa/BLOQUE DE CONSTITUCIONALIDAD-Funcion integradora

Las normas que forman parte del bloque de constitucionalidad cumplen diversas
Junciones dentro del ordenamiento juridico colombiano; en relacion con el

MR 26.052009 11:19
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Costa Rica

Codigo Penal (CP)

Actualizado a 26 febrer_o 2002

4 Ley No. 4573 del 04 de mayo de 1970.
En vigor desde el 15 de"mayo de 1871.
eI Source: http://www.ogs:orm '/JURID[@OEmIa/gp/cri!sp cri-int-text-cpenal.pdf. 1 -
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Actualizado 2 26 febrero 2002

LEY No. 4573 del 04 de mayo de 1970.
En vigor desde el 15 de mayo de 1971,

LA ASAMBLEA LEGISLATIVA DE LA REPUBLICA DE COSTA RICA,
DECRETA:

EL SIGUIENTE

CODIGO PENAL

LIBRO PRIMERO
DISPOSICIONES GENERALES

TITULOI
LALEY PENAL

- __' oo R

s Sririsn St teR Cpery e e e o <
?‘3‘7 SRR ""e" o SECCIONI“ R At ol

]
l
1
i
Y

Narmas®preliminares ™

Principio de legalidad i
ARTICULQ 1 .- Nadie podra ser sancionade por un hecho que la ley penal no tipifique
como punible ni sometido a penas o ‘medidas de scguridad que ayuella no haya

establecido previamente.

Prohibicion de analogia
ARTICULO 2.- No podra imponerse sancion alguna, medianie aplicacién analogiea de

la ley penal.

Valor supletorio de este Cédigo
ARTICULQ 3.- Tas disposiciones generales de cste Cddigo se aplicaran también a los

hechos punibles previstos en leyes especiales, siempre que estas no establezcan nada en
eontrario. ’

SECCION I
Aplicacion en el espacio

Territorialidad

ARTICULO 4.- La ley penal costarricensc se aplicard a quien eometa un hecho punible
en el territorio de la Republica, salvo las exeepciones establecidas en los tratados,
convenios v reglas in‘ernacionales aceptados por Cosfta Rica.
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1.- Con prisién de seis meses a tres afios, cuando la sustraccién fuere cometida con
fuerza en las cosas y su cuantia no excediere de tres veces el salario base (*).
2.-  Con prisién de uno a seis afios, si mediare [a circunstancia prevista en el inciso

anterior y el monto de lo sustraido excediere de tres veces el salario base.

3.-  Con prisidn de tres a nueve afios, cuando el hecho fuere cometido con violencia
sabre las personas. Sin embargo, si ¢l apoderamiento se realizare por arrebato y
no se causare lesién a la victima que incapacite para el trabajo por mas de diez
dias, la pena por imponer setd de uno a tres afios de prision, siempre que la
cuantia no exceda del monfo sefialado en el inciso 1) anterior, y de dos a seis
afios de prision, si el valor de lo sustraido excede de ese monto.

(4si reformado por la Ley No. 7337 del 5 de mayo de 1993).
(*) El término “salario base” se encuentra definido en el articulo 2° de la Ley No. 7337

de cita.

Raba agravade
ARTICULO 213.- Se impondré prisidn de cinco a quince afios. en los siguientes casos:
1} Si el robo fuere perpetrado con perforacién o fractura de una pared, de un
cerco, de un techo, de un piso, de una puerta o de una ventana, de un lugar
habitado, 0 de sus de dependencias;

2)  Sifuere cometido eon armas; y
3)  Siconcurricre alguna de las circunstancias de los incisos 1), 2}, 4), 5), 6) y 7)

del
articulo 209,

Los casos de agravacion y atenuaeién para el delito de hurto, serin también

(Asi reformade por la Ley No. 6726 del 10 de marzo de 1982).

SECCION III
Extorsiones

Extorsion simple
ARTICULQ 214.- Sera reprimido eon prisién de dos a seis afios, el que para proeurar un
lucro injusto obligare a otro con intimidacién o con amenazas graves a tomar una

disposicién patrimonial perjudicial para si misme o para un tercero.

Sccuestro extorsivo
ARTICULO 215.- Se impondré prisién de diez a quince afios a quien secuestre a una

persona para obtener rescate eon fines de luero, politicos, politico-sociales, religiosos ©
raciales. e —
Si ¢l sujeto pasivo es liberado voluntariamente dentro de los tres dias posteriores a
la eomision del hecho, sin que lc ocurra dafio alguno y sin que los secuestradores hayan
obtenido su propésito, la pcna serd de seis a diez afios de prisidn.

La pena sera de quince a veinte afios de prision:

L
DEPARTAMENTO DE SERVICIOS PARLAMENTARIOS
AREA DE PROCESOS LEGISLATIVOS
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Si el autor logra su propésito.

Si el heeho es cometido por dos o mas personas,

Si el secuestro dura mas de tres dias,

Si el secuestrado es menor de edad, mujer embarazada, persona incapaz,

enferma o anciana.

5. Sila persona secnestrada sufre dafio fisico, moral, signico o econémico, debido
a la forma en que se realizé el secuestro o por los medios empleados en su
consumacion.

6.  Si se ha empleado violencia contra terceros que han tratado de auxiliar a la
persona secuestrada en el momento del hecho o con posterioridad, cuando
traten de liberarla.

7. Cuando la persona secuestrada sea un funcionario publico, un diplomaético o
consul acreditado en Costa Rica o de paso por el territorio nacional y para
liberarla se exijan condiciones politicas o politieo-sociales.

8. Cuando el secuestro se realice para exigir a los poderes ptiblicos nacionales o

de un pais amigo, una medida o concesidn.

L

secuestrada lesiones graves o gravisimas, y de treinta y cinco a cincuenta afios de prisién si
muerc.

(El articulo 215, fae reformadoe por el articulo gnico de la Ley N° 8127, de 29 de agosto
de 2001. Publicada en La Gaceta N° 179, de 18 de setiembre de 2001.)

SECCION IV
Estafas y Otras Defraudaciones

Estafa
ARTICULO 216.- Quien induciendo a error a otra persona o manteniéndola en él, por
medio de la simulacidén de hechos falsos o por medio de la deformacién o el ocultamiento
de hechos verdaderos, utilizadndolos para obtener un bencficio patrimonial antijuridico para
s{ 0 para un tercero, lesione el patrimonio ajeno, serd sancionado en la siguiente forma:

1)  Con prision de dos meses a tres afios, si el monto de lo defraudado no excediere

de diez veces el salario base (*).
2)  Con prisién de seis meses a diez afios, si el monto de lo defraudado excediere

de diez veees el salario base.

Las penas precedentcs se elevardn en un tercio cuando los hechos sefialados los
realice quien sea apoderado o administrador de una empresa que obtenga, total o
parcialmente, sus recursos del ahorro del pablico, o por quien, personalmente o por medio
de una entidad inscrita o no inscrita, de cualquier naturaleza, haya obtenido sus recursos,
total o parcialmente del ahorro del publico.

(Ast reformado por Ia Ley No. 7337 del 5 de mayo de 1993).
(*) El término “salario base” se encuentra definido en el articulo 2 de la Ley No. 7337

de cita.

DEPARTAMENTQ DE SERVICIOS PARLAMENTARIOS
AREA DE PROCESOS LEGISLATIVOS

S
N



IOTETH M W S W

THTS 2 LT

2565
El Salvador

Cédigo Penal (CP)

Decreto N°: 1030, Fecha: 26/4/1987, D, Official: 105, Tomo: 335, Publicacion
DO: 10/06/1997

_Source: htp://www.csj.qob.sv
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«§", CORTE SUPREMA DE JUSTICIA DE EL SALVADOR -5 < &

?I— »". CENTRO DE DOCUMENTACION JUDICIAL

w
&, -

%, m " | EGISLACION

"I‘?‘éﬂ_'? E

Nombre: CODIGO PENAL

Materia: Derecho Penal Categoria;: Derecho Penal

Origen: ORGANO LEGISLATIVO Estado: VIGENTE

Naturaleza : Decreto Legislativo

N°: 1030 Fecha:28/04/1997

D. Oficial: 108 Tomo: 335 Publicacién DO: 10/06/1997

Reformas: (44) Decreto Legislativo No. 745 de fecha 05 de noviembre de 2008, publicado en el Diario
Oficial No. 222, Tomo 381 de fecha 25 de noviembre de 2008.

Comentarios: El presente Codigo tiene como finalidad primardial orientar nuestra normativa penal
dentro de una concepcidn garantista, de alta efectividad para evitar la vioiencia social y delincuencial

que vive nuestro pais.

Contenido;
Jurisprudencia Relacionada.

DECRETO N° 1030.-

LA ASAMBLEA LEGISLATIVA DE LA REPUBLICA DE EL SALVADOR

CONSIDERANDO:

I.- Que ef actual Cédigo Penal, fue aprobado par Decrelo Legislative No. 270 de fecha 13 de febrero
de 1973, publicado en el Diaric Oficial No. 63, Tomo 238, de fecha 30 de marzo del mismo ano, el cua!
enlrd en vigencia el 15 de junio de 1974, y éste representd un adelanto dentro del desarrollo de la
ciencia penel y la técnica legislativa y en la actualided ya no se perfila de la misma manera porque su
contenido no guarda concordancia con el texto de la Conslitucion de la Republica de 1983, niconla

realidad politica y social gue vive el pafs;

II.- Que los Estadas Democréaticos de Derecho, se han visto en la necesidad de adecuar sus
normativas peneles a |a nueva orientacién doctrinaria, que considera el Derecho Penal como Gltimo
recurso para resolver los conflictos sociales y el instrumento mas efeclivo para lograr la pazy

seguridad juridica de los pueblos, 1o cual El Salvador comparte plenamente;

ill.- Que con el objeto de arientar nuestra normativa peral dentro de una concepcién garantista, de alla
efectividad para restringir |a violencia social y con urna amplia proyeccion de funcidn punitiva no
selectivista, resulta conveniente que se emita un nuevo Cédigo Penal, que sin apartarse de nuestros
patrones culturales, se constituya en un instrumento maderno dinamico y eficaz para combatir |a

delincuencia;

POR TANTO,

en uso de sus facultades constitucianales y a iniciativa del Presidenle de la Replblica por medio del Ministro
de Justicia y de los diputados Walter René Araujo Morales, Arturo Argumede h., Francisco Alberto Jovel
Urquilla, Gerarda Antonic Suvillaga, Oscar Armando Avendafio, José Armando Cienfuegos Mendoza,
Francisco Antonio Rivas Escobar, David Acufia, Jorge Alberto Villacorta Mufioz, Marcos Alfredo Valladares y

Eii Aviigo Diaz Alvarez,

DECRETA, el siguiente:

http://www.cs.gob.sv/leyes.nsf/c8884f2b1645f48b86256d48007011d2/299611cd86828...  5/25/2009
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TITULO {H Z%

DELITOS RELATIVOS A LA LIBERTAD
CAPITULQ |

DE LOS DELITOS RELATIVOS A LA LIBERTAD INDIVIDUAL

PRIVACION DE LIBERTAD

Art. 148.- El que privare a ofro de su liberlad individual, sera sancionado con prisién de tres a seis afos. {13)

SECUESTRO

Art. 149.- El gque privare a otro de su liberlad individual con el propdsito de obtener un rescate, el
cumplimiento de determinada condicidn, ¢ para que la autoridad plblica realizare o dejare de realizar un
determinado aclo, serd sancionado con pena de treinta a cuarenta y cinco afios de prision, en ningln caso

podra otorgarse al condenado el beneficio de libertad condicional o libertad condicional anticipada. (13)(15)

PROPOSICION Y CONSPIRACION EN LOS DELITOS DE PRIVACION DE LIBERTAD Y SECUESTRO

Art. 149-A.- La proposicion y conspiracién para cometer cualquiera de las conductas descritas en los dos
articulos anteriaores, seran sancionadas, para el caso de privacién de libertad con prision de uno a tres afios,

y para e} caso de secuestro, con prision de diez a veinte afios. {13) J

ATENTADOS CONTRA LA LIBERTAD INDIVIDUAL AGRAVADOS

Art. 150.- La pena correspondiente a los delitos descritos en los arliculos anteriores, se aumentaré hasta en
una lercera parte del maximo, en cualqmera de |os casos siguientes:

1) Si el delito se ejecutare con simulacion de autoridad publica o falsa orden de la misma;

2} Si la privacion de libertad se prolongare por mas de ocho dias;

3) Si se ejecutare en persona menor de dieciocho afios de edad, mayor de sesenta, invalido, o en
mujer embarazada;

4) Si se ejeculare con el fin de cambiar la filiacion;

5) Si implicare sometimiento o servidumbre que menoscabe su dignidad como persona;

6) Si la victima fuere de los funciorarios a que se refiere el Arl. 236 de la Constitucion de la Repubiica;
yl

7} Si se ejecutare en persona, a quien, conforme a las reglas del derecho internacional, El Salvador
debiere proteccién especial.

ATENTADOS CONTRA LA LIBERTAD INDIVIDUAL ATENUADOS

Art. 151.- Si se deja voluntariamente en libertad a la victima antes de las selenta y dos haras, sin que se
hubieren obtenido los fines especificos de la privacidon de libertad, la pena de prision a gue se refieren los

arliculos anteriores se reducira hasta en una tercera parte de! maximo,

http://www.csj.gob. Sw’leyes nsﬂ08884f2b1645f48b86256d480{)701 1d2;’29961fcd86828 5;’22&009
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Sila liberacion voluntaria procediere antes de las veinticuatro horas de la privacion de libertac, sin que se 2_ ? S"g
hayan obtenido 10s fines especificos de ésta, se reducira 1a pena de prision hasla la mitad del maximo.

DETENCION POR PARTICULAR

Art. 152.- El particular que deluviere a una persona sorprendide en flagrancia y no diere cuenta con ei'a a la
autoridad competente inmediatamente después de |a captura, sera sancionado con prision de seis meses a

un ano.

hitp:/fwww.csj.gob.sv/leyes.nsf/c8884£2b1645f48b86256448007011d2/29961 fed86828... 3/22/2009




Finland

The Penal Code of Finland

No. 39/1889; amendments up to 650/2003 as well as 1372/2003, 650/2004
and 1006/2004 inciuded), Unofficial translation by the Ministry of Justice,

Fintand,

Source: http:/iwww finlex filen/laki/kaannokset/1889/en18890039.pdf
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NB: Unofficial translation 560
Ministry of Justice, Finland

The Penal Code of Finland

{39/1889; amendments up to 65¢/2003 as well as
1372/2003, 650/2004 and 1006/2004 included)

Chapter 1 - Scope of application of the criminal law of Finland (626/1996)

Section 1 - Offence committed in Finland
Finnish law applies to an offence committed in Finland.

Section 2 - Offence connected unth a Finnish vessel
{11  Finnish law applies to an offence committed on board a Finnish vessel or aircraft

if the offence was committed

(1) while the vessel was on the high seas or in territory not belonging to any
State or while the aircraft was in or over such territory, or

(2) while the vessel was in the territory of a foreign State or the aircraft was in
or over such territory and the offence was committed by the master of the
vessel or aircraft, @ member of its crew, a passenger or a person who
otherwise was on board.

(2) Finnish law also applies to an offence committed outside of Finland by the
master of a Finnish vessel or aircraft or a member of its crew if, by the offence,
the offender has violated his/her special statutory duty as the master of the
vessel or aircraft or a member of its crew.

Section 3 - Offence directed at Finland
{1} Finnish law applies to an offence committed outside of Finland that has been
directed at Finland.
(2) An offence is deemed to have been directed at Finland
{1} ifitis an offence of treason or high treason,
(2) if the act has otherwise seriously violated or endangered the national,
military or economic rights or interests of Finland, or
{3) ifit has been directed at a Finnish authority,

Section 4 ~ Offence in public office and military offence

(1) Finnish law applies to an offence referred to in chapter 40 of this Code that has
been committed outside of Finland by a person referred to in chapter 40, section
11, paragraphs 1, 2, 3 and 5 (604 /2002).

(2) Finnish law also applies to an offence referred to in chapter 45 that has been
committed outside of Finland by a person subject to the provisions of that

chapter.

Seetion 5 - Offence directed at a Finn
Finnish law applies to an offence committed cutside of Finland that has been
directed at a Finnish citizen, a Finnish corporation, foundation or other legal
entity, or a foreigner permanently resident in Finland if, under Finnish law, the
act may be punishable by imprisonment for more than six months.

Section 6 - Offence committed by a Finn
{1} Finnish law applies to an offence committed outside of Finland by a Finnish

citizen. If the offence was committed in territory not bclonging to any State, it is
a precandition for the impnsition of punishment that, under Finnish law, the act
is punishable by imprisonment for more than six months.

(2) A person who was a Finnish citizen at the time of the offence or is a Finnish
citizen at the beginning of the trial is deemed to be a Finnish citizen.

(3) The following are deemed equivalent to a Finnish citizen:
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Chapter 25 - Offences against personal liberty (578/1995) ?— g é /

Section 1 - Deprivation of personaf fiberty {S78/1995)
A person who by confinement, bondagc, transportation or otherwise unlawfully

prevents another from moving or isolates him shall be sentenced for deprivation
of personal liberty to a fine or to imprisonment for at most two years.

Section 2 - Aggravated deprivation of personal liberty (578 /1995}
If in the deprivation of personal liberty
(1} the loss of personal liberty lasts for longer than 72 hours;
(2) a serious danger to the life or health of another is caused; or
(3} exceptional cruelty or the threat of severe violence is used
and the deprivation of personal liberty is aggravated also when assessed as a
whole, the offender shall be sentenced for aggravated deprivation of personal
hberty to impnseonment for at least four months and at most four years.

Section 3 - Trafficking in hurnan beings (650/2004)

(1) A person who
{1) by abusing the dependent status or insecure state of another person,

(2} by deceiving another persen or by abusing the mistake made by that

pEerson,
(3) by paying remuneration to a person who has control over another person or

(4} by accepting such remuneration

takes control over another person, recruits, transfers, transports, receives or
harbours another person for purposes of sexual abuse referred to in chapter
20{9)(1}{1) or comparable sexual abuse, forced labour or other demeaning
circumstances or removal of bodily organs or tissues for financial gain shall be
sentenced for trafficking m human beings to imprisonment for a minimum of four
moenths and a maximum of six years.

(2) A person who takes control over anaother person under 18 years of age or
recruits, transfers, transports, receives or harbours that person for the purposes
mentioned in subsection 1 shall be sentenced for trafficking in human beings
even if none of the means referred to in subsection 1{1 — 4) have been used.

(3) An attempt shall be punished.

Section 3a - Aggravated trafficking in human beings (650/2004)

(1} If, in trafficking in human beings,

{1} viclence, threats or deceitfulness is used instead of or in addition to the
means referred to in section 3,

{2} gnevous bedily harm, a serious illness or a state of mortal danger or
comparable particularly grave suffering is deliberately or through gross
negligence inflicted on another person,

{3) the offence has been committed against a child younger than 18 years of
age or against a person whose capacity to defennd himself/herself has been
substantially diminished or

(4} the offence has been committed within the framework of a criminal
organisation referred to in chapter 17(1a){4)

and the offence is aggravated also when considered as whole, the offender shall

be sentenced for aggravated trafficking in human beings to imprisonment for a

minimum of two years and a maximum of ten years.

(2] A person who enslaves or keeps another persen in servitude, transports or
trades in slaves shall also be sentenced for aggravated trafficking in human
beings if the act is aggravated when assessed as whole.

(3) An attempt shall be punished.

Section 4 - Hostage taking (578/1995)

{1} A person who deprives another of his/her liberty in order to have a third person
I do, endure or omit to do something, under threat that the hostage will otherwise
! not be released or he/she will be killed or harmed, shall be sentenced, if the act
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“i8 aggravated when assessed as a whole, for.hostage taking to imprisonment for
at least one and at most ten years.

]

An attempt is punishable, :_-

Sectioun 5 :’Abducﬁon of a child (578/ 1995}

If the parent, foster parent or custedian of a child under sixteen years of age or a
persan close fo the child, by self-help, takes custody of the child for
himself/herself or another person referred to above from the person in whose
custody the child is, he/she shall be sentenced far abduction of a child to a fine

or to imprisonment for at most six months.

Section 6 - Negligent deprivation of personal liberty (578/1995])

(1)

(2]

A person who through negligence causes another to lose his/her liberty shall be
sentenced, unless the act is of minor significance in view of the harm or injury
caused, for negligent deprivation of personal liberty to a fine or to imprisonment
for at most six months.

A person shall also be sentenced for negligent deprivation of personal liberty if
he/she unlawfully deprives another of his/her liberty under the conviction that
he/she has a right to the same, unless the act is of minor significance in view of

the harm or injury caused.

Section 7 - Menace (578/1995)

A person who points a weapon at another or otherwise threatens another with
an offence under such circumstances that the persan so threatened has reason
ta believe that his/her personal safety or property or that of someone else is in
serious danger shall be sentenced, unless a more severe penalty for the act is
provided elsewhere in the law, for menace to a fine or to imprisonment for at

most two years,

SeCthl’l 8 - Coercion {578/1995)

A person who unlawfully by violence or threat forces another to do, endure or
omit to do something shall be scntenced, unless a more severe penalty for the
act is provided elsewhere in the law, for coercion to a fine or to imprisonment for

at most two ycars.

Section 9 - Right te bring charges {578/1995)

(1)

The public prosecutor shall not bring charges for negligent deprivation of
personal liberty, menace or coercion, unless the injured party reports the offence
for the bringing of charges or uniess a lethal instrument has been used to
commit menace or coercion, or unless a very important public interest requires
that charges be brought.

The public prosecutor shall not bring charges for abduction af a child, if this
would be contrary to the intercsts of the child. Before charges are brought, the
public prosecutor shall hear the social welfare hoard of the municipality where
the child resides or is staying, or which otherwise evidently has the best

information conccrning the child.

Section 10 - Criminal liability of a legal person [650/2004)

The provisions laid down on criminal IHability of a legal person -apply to
trafficking in human beings and aggravated trafficking in human beings.

Chapters 26 and 27 have been repealed.
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Code penal

¥ Partie Iégislative
P LIVRE II : Des crimes et délits contre les personnes.
P TITRE II : Des atteintes a la personne humaine.
» CHAPITRE IV : Des attelntes aux libertés de la personne.

Section 1 : De I'enlévement et de la séquestration.

Article 224-1 En savair plus sur cet article...
Modiflé par Ordennance n°2000~916 du 19 septembre 2000 - art. 3 (V) JORF 22 septembre 2000 en vigueur
le ler janvier 2002

Le fait, sans ordre des autorités constituées et hors les cas prévus par la lol, d'arréter, d'enlever, de détenir
ou de séquestrer une personne, est puni de vingt ans de réclusion criminelle.

 Les deux premiers alinéas de l'article 132-23 relatif 3 la période de siireté sont applicables 3 cette infraction.

. Toutefois, si la personne détenue ou séquestrée est libérée volontairement avant le septiéme jour accompli

depuls celui de son appréhension, la peine est de cing ans d'emprisonnement et de 75000 euros d'amende,
sauf dans les cas prévus par l'article 224-2,

Article 224-2 En savoir plus sur cet article...

L'infraction prévue a I'article 224-1 est punie de trente ans de réclusion criminelle larsque la victime a subi
une mutilation ou une infirmité permanente pravoguée volontairement ou résultant soit des conditions de
détentlon, soit d'une privation d'aliments ou de soins.

Elle est punie de {a réclusion criminelle & perpetuité lorsgu'elie est précédée ou accompagnée de tortures ou
d'actes de barbarie ou lorsqu'elle est suivie de la mort de la victime.

Les deux premiers alinéas de |'article 132-23 relatif a 1a période de slreté sont applicables aux infractions
prévues par le présent article,

Article 224-3 En savoir plus sur cet article...
Modifié par Loi n®2004-204 du 9 mars 2004 - art. 6 JORF 10 mars 2004

L'infraction prévue par l'article 224-1 est punie de trente ans de réclusion criminelle lorsqu'elle est commise 3
I'égard de plusieurs personnes.

Les deux premiers alinéas de l'article 132-23 relatif a |a période de s(reté sont applicables a cette infraction.

Toutefols, si la personne détenue ou séquestrée ou toutes les personnes détenues ou séquestrées sont
libérées volontairement dans le délal prévu par le troisieme alinéa de I'article 224-1, la peine est de dix ans
d'emprisonnement, sauf si la victime ou I'une des victimes a subi 'une des atteintes 3 son intégrité physique

mentionnées a l'article 224-2,

Article 224-4 En savoir plus sur cet article...

Sila personne arrétée, enlevée, détenue ou séquestree I'a été comme otage soit pour préparer ou faciliter ta
commission d'un crime ou d'un délit, soit pour favoriser la fuite ou assurer I'impunité de I'auteur ou du
complice d'un crime au d'un délit, sait pour obtenir i'executian d'un ordre ou d'une conditian, notamment le
versement d'une rangon, l'infraction prévue par i'article 224-1 est punie de trente ans de réclusion criminelle,

htip://oww legifrance. gouv. ft/affichCode.do;jsessionid=60396F 1 66F277BOFAC25003...  5/22/2009
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J Sauf dans les cas prévus a l'article 224-2, la peine est de dix ans d'emprisonnement si la personne prise en
otage dans les conditions définies au premier alinéa est libérée volontairement avant ie septiéme jour
accompli depuis celui de son appréhension, sans que l'ordre ou la condition ait été exécuté.

Article 224-5 En savoir plus sur cet article...

Lorsgue [a victime de I'un des crimes prévus aux articles 224-1 a 224-4 est un mineur de quinze ans, la peine
est portée a la réclusion criminelle a perpétuité si l'infraction est punie de trente ans de réclusion crimineile et
a trente ans de réclusion criminelle si l'infraction est punie de vingt ans de réclusion criminelle,

Les deux premiers alinéas de |'article 132-23 relatif a la pérlode de sireté sont applicables dans les cas
prévus par e présent article.

Article 224-5-1 En savoir plus sur cet article...
Créé par Loi n°2004-204 du 9 mars 2004 - art. 12 JORF 10 mars 2004

T Toute-personne qui a tenté de commettre les crimes prévus par la présente section est exempte de peine si,
- © ayant-aveértiadtarité administrative ou judiciaire, elfe a permis d'éviter la réalisation de I'infraction et
d'identifier, le cas échéant, les autres auteurs ou complices.

La peine privative de liberté encourue par |'auteur ou le complice d'un des crimes prévus a la présente section
est réduite de moitié si, ayant averti I'autorité administrative ou judiciaire, il 2 permis de faire cesser
*I'Infraction ou d'éviter gue l'infractlon n'entrafne mort d'homme ou infirmlté permanente at d' Identll‘rer, le cas
échéant, les autres auteurs ou complices. Lorsgue la peine encourue est 1a réclusion criminelle a perpétuité,

ce!le—ci_est_.l:amenée a vingt ans de réclusion criminelle.

T FGTT & ST - ‘Article 224-5-2 En savoir plus sur cet article..,

E R AITOOT 2 e TR0 2 Créé par Lol n°2004-204 du 9 mars 2004« art.. .6 JORF 10 mars 2004

Lorsgue les infractions prévues par le premier alinéa de l'article 224-1 et par les articles 224-2 3 224-5 sont
commises en bande organisée, les peines sont portées a 1 000 000 Euros d'amende et a :

1° Trente ans de réclusion criminelle si l'infraction est punie de vingt ans de réclusion criminelle ;
2% La réclusion criminelle a perpétuité st l'infraction est punie de trente ans de réclusion criminelle.

Les deux premilers alinéas de 'article 132-23 relatif a la période de siireté sont applicables dans les cas
prévus aux 1° et 2°,

http://www legifrance.gouv . fr/affichCode.do;jsessionid=60396F 1 66F277BOFAC25003...  5/22/2009
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{4} In den Fdllen des Absatzes 1 wird die Tat nur auf Antrag verfalgt, es sei denn,
dass die Strafverfolgungsbehdrde weaen des besonderen &ffentlichen Interesses an der
Strafverfolgung ein Einschreiten von Amts wegen fiir geboten halt.

§ 239 Freiheitsberauvbung

(1) Wer einen Menschen cinsperrt oder auf andere Weise der Freiheit beraubt, wird mit
Freiheitsstrafe bis zu finf Jahren oder mit Geldstrafe bestraft.
(2) Der Versuch ist strafbar,

wenn der

{3} Auf Freiheitrsstrafe von einem Jahr bis zu zehn Jahren 1st zu erkennen,
Tater
1. das Opfer langer als eine Woche der Freiheit beraubt oder

durch die Tat oder eine wihrend der Tat begangene Handlung eine schwere
Gesundheitsschadigqung des Opfers verursachrt.

2.

t4) Verursacht der Tater durch die Tat cder eine wahrend der Tat begangene Handlung den
Tod des Opfers, so ist die Strafe Freiheirsstrafe nicht unter drei Jazhren.

{5} In minder schweren Fallen des Absatzes 3 ist auf Freiheitsstrafe von sechs Monaten
bis zu fiinf Jahren, in minder schweren Fallen des Absatzes 4 auf Freiheitsstrafe van

einem Jahr bis zu zehn Jahren zu erkennen.

§ 23%a Erpresseriacher Mensachenrauh

(1) Wer einen Menschen entfihrt oder sich eines Menschen bemiZchtigt, um die Sorge
des Opfers um sein Wohl oder die Sorge eines Dritten um das Wohl des Opfers zu einer
Erpressundg (§ 253) auszunutzen, oder wer die wvon ihm durch eine solche Handlung
geschaffene Lage eines Menschen zu einer solchen Erpressung ausnutzt, wird mit
Freiheirestrafe nicht unter fGnf Jahren bestTaft.

{z) 1In minder schweren Fillen ist die Strafe Freiheitsstrafe nicht unter einem Jahr.

{3] Verursacht der Tater durch die Tat wenigstens leichtfertiq den Ted des Opfers,
sq ist die Strafe lebenslange Freiheitsstrafe oder Freiheitsstrafe nicht unter zehn

Jahren.
(4) Das Gericht kann die Strafe mach § 49 Abs. 1 mildern, wenn der Titer das Cpfer

unter Verzicht auf die erstrebte Leistung in dessen Lebenskreis zurfickgelangen laft.
Tritt dieser Erfolg chne Zutun des Taters eiln, so genbgt sein ernsthafres Bemilhen, den

Erfolg zu erreichen.

§ 239bh Geiselnahme

(1) Wer einen Menschen entfdhrt oder sich eines Menschen bemdchtigt, um ihn oder einen
Dritten durch die Drohung mit dem Tod ocder einer schweren Kérperverletzung (§ 226)

des Opfers oder mit dessen Freiheitsentziehung von (ber einer Woche Dauer zu einer
Handlung, Duldung oder Unterlassung zu ndtigen, oder wer die wvon ihm durch eine solche
Handlung geschaffene Lage eines Menschen zu einer solchen Notigung ausnutzb, wird mit
Freiheitsstrafe nicht unter fanf Jahren bsstraft.

(#? § 235%a Abs. 2 bis 4 gilt entsprechend.

§ 239%9c Fuhrungsaufsicht

In den Fallen der §§ 23%a und 23%b kann das Gericht Flhrungsanfsicht anordnen (§ £8
kbs, 17},

§ 240 Ndtigung

{l}] Wer einen Menschen rechtswidrig mit Gewalt oder durch Drohung mit einem
emnfindlichen Obel 2zu einer Handlung, Duldung oder Unterlassung notigt, wird mit
zu drei Jahren cder mit Geldstrafe bestraft.

=111 -
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Auf die Revision der Staatsanwaltschaft wird das Urteil des Land-
gerichts Osnabruck vom 26. Februar 2007 mit den Feststellungen
aufgehoben, jedoch bleiben die Feststellungen zum abjektiven

Tatgeschehen aufrechterhalten.

Im Umfang der Authebung wird die Sache zu neuer Verhandlung
und Entscheidung, auch (ber die Kosten des Rechtsmittels und
die der Nebenklagerin hierdurch entstandenen notwendigen Aus-

lagen, an eine andere Strafkammer des Landgerichts zurlickver-

wiesen.

Von Rechts wegen

Grunde:

Das Landgericht hat den Angeklagten wegen schwerer Vergewaltigung
in Tateinheit mit gefahrlicher Kérperverletzung, Freiheitsberaubung und Bedro-
hung zu einer Freiheitsstrafe von vier Jahren und sechs Monaten verurteilt. Mit
ihrer hiergegen gerichteten, zu Ungunsten des Angeklagten eingelegten Revisi-
on rlgt die Staatsanwaltschaft die Verletzung materiellen Rechts. Das Rechts-
mittel fuhrt zur Aufhebung des Urteils; jedoch sind die rechtsfehlerfrei getroffe-

nen Feststellungen zum objektiven Tatgeschehen aufrechtzuerhalten

(§ 353 Abs. 2 StPO).

I. Nach den Feststellungen versuchte der Angeklagte Uber einen lange-
ren Zeitraum vergeblich, mit der Nebenki&dgerin eine Liebes- und Sexualbezie-
hung einzugehen. Nachdem dies gescheitert war, traf er umfangreiche Vorbe-

reitungen, um die Nebenklagerin gegebenenfalls gegen ihren Willen in einem



Kotten festzuhalten, und lockte sie dorthin. Nach einem ersten Gesprach er-
kannte er, dass sich die Nebenklagerin erneut ablehnend verhielt und auch
nicht bereit war, freiwillig seinen Winschen zur einverstdndlichen Vornahme
sexueller Handlungen und zur Anfertigung erotischer Fotos nachzukommen. Er
aulerte nun, sie solle hier bleiben, sie gehe nirgendwo mehr hin. Der Angeklag-
te fesselte die Nebenkldgerin, kettete sie an, stranguligrte sie in lebensbedrohii-
cher Weise und verbrachte sie mehrfach fur ldngere Zeittdume in eine von ihm
. préparierte sargdhnliche Kiste. Wahrend des sich Uber fast einen Tag hinzie-
”r\me‘ﬁden Tatgeschehens fihrte er der Nebenklagerin gegen ihren Willen einen
Finger in die Scheide ein, fotografierte sie in von ihm zuvor beschafften Des-
sous, prasentierte ihr ein von ihm erstelltes "Drehbuch”, in dem er seine die
Nebenkldgerin betreffenden sexuellen Gewaltphantasien festgehalten hatte,
und drohte ihr schlieBlich, sie mittels einer Kettensage umzubringen. Daneben
versuchte er weiter, sie in mehreren Gespréchen von seinen Absichien zu
iiberzeugen. Nachdem ein erster Fluchtversuch der Nebenkldgerin gescheitert
war, gelang es ihr schliellich, die Abwesenheit des Angeklagten auszunutzen,
sich aus der sargahnlichen Kiste zu befreien, zu dem benachbarten Anwesen

zu gelangen und dort Hilfe zu finden.
Il. Das Urteil halt sachlichrechtlicher Priifung nicht stand.

1..Die Strafkammer hat mit ihnrem Schuldspruch den Unrechtsgehalt der
von ihr festgestelifen Tat nicht ausgeschépft und ist somit ihrer Kognitionspflicht
nicht nachgekommen {vgl. Meyer-GoRner, StPO 50. Aufl. § 264 Rdn. 10). Der
festgestelite Sachverhalt enthalt mehrere Noétigungen (§ 240 StGB), die Ober
das hinausgehen, was zur Verwirklichung der Vergewaltigung und der Frei-
heitsberaubung erforderlich war, und die deshalb nicht im Wege der Gesetzes-
konkurrenz van den §§ 177, 239 StGB verdrangt werden (vgl. Trondle/Fischer,
StGB 54, Aufl. § 177 Rdn. 105; § 239 Rdn, 18), s¢ etwa das gewalisame



Verbringen der Nebenklagerin in die sargahnliche Kiste oder das erzwungene
Anziehen der Dessous und Dulden der Fotoaufnahmen. Diese Delikie héatte das

Landgericht gesondert ausurteilen miissen.

2. Die Annahme des Landgerichts, die nach seiner rechtlichen Wirdi-
gung verwirklichte schwere Vergewaltigung (§ 177 Abs. 1, Abs. 3 Nr. 2 StGB),
geféhrliche Kérperverletzung (§ 224 Abs. 1 Nr. 2 und 5 StGB) und Bedrohung
{§ 241 StGB) stunden untereinander im Verhaltnis der Tateinheit, da sie von der
Freiheitsberaubung (§ 238 StGB) als Dauerdelikt gema® § 52 StGB zu einer
Tat verklammert wirden, ist ebenfalls rechtsfehlerhaft.

Grundsatziich kann zwar ein Delikt, das sich Uber einen gewissen Zeit-
raum hinzieht andere Straftaten, die bei isolierter- Betrachtung in Tatmehrheit
zueinander stunden, zu Tateinheit verbinden, wenn es seinerseits mit jeder die-
ser Straftaten-tateinheitlich zusammentrifft. Diese Wirkung tritt jedoch dann
nicht ein, wenn das Dauerdelikt in seinem strafrechtlichen Unwert, wie er in der
Strafandrohung Ausdruck findet, deutlich hinter den wéhrend seiner Begehung
zusétzlich verwirklichten Gesetzesverstofiien zuriickbleibt. Denn eine minder-
schwere Dauerstraftat hat nicht die Kraff, mehrere schwerere Einzeltaten, mit
denen sie ihrerseits jeweils tateinheitlich zusammentrifft, zu einer materiellrecht-
lichen Tat im Sinne des § 52 Abs. 1 StGB zusammenzufassen (vgl. BGHR
StGB § 52 Abs. 1 Klammerwirkung 4, 5, 7; § 128 a Konkurrenzen 4).

Danach scheidet die Annahme von Tateinheit zwischen der schweren
Vergewaltigung und der gefahrlichen Korperverletzung aus. Die schwere Ver-
gewaltigung st gemald § 177 Abs. 3 StGB mit Freiheitsstrafe nicht unter drei
Jahren bedraht. Der Strafrahmen der gefahrlichen Kérperverletzung reicht ge-
man § 224 Abs. 1 SI1GB von sechs Monaten bis zu zehn Jahren Freiheitsstrafe.
Demgegeniiber wird die Freiheitsberaubung gemai § 239 Abs. 1 StGB nur mit

.o
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Freiheitsstrafe bis zu funf Jahren oder Geldstrafe geahndet. Sowohl die schwe-
re Vergewaltigung als auch die gefdhriiche Kdrperverletzung weisen somit im
Vergleich zur Freibeitsberaubung einen so deutlich hdheren Unrechtsgehalt auf,
dass sie durch diese nicht zu Tateinheit verbunden werden kénnen (vgl. Tra-
ger/Schluckebier in LK 11. Aufl. § 239 Rdn. 42). Sie stehen vielmehr im Ver-
hiltnis der Taimehrheit zueinander, wobei in beiden Féllen jeweils tateinheitlich
die Freiheitsberaubung hinzutritt (vgl. Rissing-van Saan in LK 12, Aufl. § 52
Rdn. 30). Die Bedrohung gemaR § 241 SiGB bildet mit der schweren Vergewal-
tiaung und der Freiheitsberaubung eine materiellrechtliche Tat, da sie der
schweren Vergewaltigung zeitlich nachfolgt und nach den dargesteliten

Grundsatzen von der Freiheitsberaubung mit dieser verklammert wird.

R o

3. Schiiellich hait das angefochtene Urteil aber auch deswegen rechtli-
cher Prifung nicht stand, weil das Landgericht nicht erbrtert hat, ob sich der
Angeklagte der Geiselnahme (§ 238 b StGB) schuidig gemacht hat. Diese Erdr-
terung dridngte sich nach dem Beweisergebnis auf, dessen Wiirdigung erweist

sich daher als lickenhaft.

a) Allerdings enthélt das Ureil entgegen der Ansicht des Generalbun-
desanwalts keinen beachtlichen Widerspruch hinsichtlich des Zeitpunkis, in wel-
chem der Angeklagte der Nebenkldgerin ausdricklich androhte, sie mit der Ket-
tensage umzubringen. Die Strafkammer hat bei der Darstellung des Sachver-
halts eindeutig festgestellt, diese Drohung habe am frihen Morgen des néchs-
ten Tages stattgefunden, nachdem der Angeklagte die Nebenkldgerin bereits
vergewaltigt hatte und nicht mehr gewusst habe, wie es nunmehr weitergehen
solle. Diese Feststellung fligt sich zwanglos und plausibél in das Ubrige Ge-
schehen ein. Sie stimmt dartiber hinaus mit der in den Urteilsgriinden ausfihr-
lich wiedergegebenen Aussage der Nebenklagerin {iberein. Soweit die Straf-

kammer an einer spiteren Stelle im Rahmen der Beweiswirdigung ausgefiihrt

Z{?ﬁg
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hat, die Drohung sei vor der Vergewaltigung ausgesprochen worden, handelt es
sich deshalb um ein offensichtliches und somit unbeachtliches Fassungsverse-
hen. Hierflr spricht auch, dass das Landgericht weder bei der rechtlichen War-

digung noch bei der Strafzumessung auf diesen Umstand abgestellt hat.

Danach kommt diese Todesdrohung aber als gualifizierte Nétigungs-
handlung im Sinne des § 239 b Abs. 1 2. Alt. StGB nicht in Betracht, denn sie
diente nicht mehr der Erzwingung einer weiteren Handlung, Duldung oder Un-

;te_rlassung der Nebenklagerin, sondern war vielmehr Ausdruck der Ratlosigkeit
des Angeklagten. Dem entsprechend bot inm die Nebenkldgerin aus Angst um
ihr,_,_[v_ében vor‘1 sich aus an, sich wieder in die sargahnliche Kiste zu legen. Die-

sen "Vorschlag" griff der Angeklagte auf und fuhr sodann zur Arbeit.

b) Jedoch erfllite schon das festgestelite fruhere Geschehen nahe lie-
gend die objektiven Merkmale des § 239 b Abs. 1 1. oder 2. Alt. StGB. Das
l.andgericht musste sich daher notwendigerweise mit diesem Straftatbestand
.auseinandersetzen und insbesondere prifen, ob der Angeklagte {auch) in sub-
jektiver Hinsicht eine der beiden Aiternativen dieser Vorschrift erfullt hat:

Der Angeklagte hatte sich der Nebenkldgerin beméchtigt; die Beméchti-
gungslage hatte sich - entsprechend seinen Vorstellungen - stabilisiert (vgl.
BGHSt 40, 350, 359). Das Vorgehen des Angeklagten war geeignet, bei der
Nebenklagerin die Beflirchtung zu wecken, der Angeklagte wolle sie tdten,
wenn sie seine genannten Vorstellungen und Wiinsche nicht erfilite. Damit liegt
objektiv eine gemdll § 239 b Abs. 1 StGB qualifizierte Drohung vor. Diese muss
nicht ausdracklich erkldrt werden; sie kann vielmehr auch konkludent erfolgen
oder sich aus den tatsdchlichen Umsténden der Tat ergeben (vgl. Tra-
ger/Schluckebrer in LK 11. Aufl. § 239 b Rdn. 4). Unter diesen Umstanden liegt



es nicht fern, dass der Angeklagte eine der beiden Alternativen des § 239b
Abs. 1 StGB in objektiver und subjektiver Hinsicht vollstandig verwirklichte.

13 ‘ Beabsichtigte er bereits im Zeitpunkt der Begrundung des physischen

!
F Herrschaftsverhaltnisses Uber die Nebenklagerin, seine weitergehenden Ziele

‘ mittels konkludenter Todesdrohung zu erreichen, so wéren allein schon hier-
i durch die Voraussetzungen der ersten Alternative des § 239 b Abs. 1 StGB er-
il fullt.[Der Angeklagte hatte dagegen die zweite Alternative des § 239 b Abs. 1
StGB verwirklicht, wenn er zwar nicht bereits zu dem Zeitpunkt, zu dem er sich
der Nebenkldgerin beméachtigte, diese Absicht hatte, jedoch die von ihm ge-

schaffene Lage aufgrund eines nachtraglich gefassten Vorsatzes zu einer sol-

SR chen Nétigung mittels konkludenter Todesdrohung ausnutzte. Hiermit hatte sich

das Landgericht auseinandersetzen mussen.

14 7 "~ 1. Das angefochtene Urteil kann somit keinen Bestand haben. Jedoch
konnen die Feststellungen zum objektiven Tatgeschehen aufrechterhalten wer-
den, denn sie sind von den dargelegten Rechtsfehlern nicht betroffen. Weiter-
gehende Feststellungen hierzu darf der nunmehr zur Entscheidung berufene
Tatrichter nur treffen, soweit sie zu den bisherigen nicht in Widerspruch stehen.
Sollte er zu der Uberzeugung gelangen, dass sich der Angekiagte auch der

Geiselnahme schuldig gemacht hat, wird er zu beachten haben, dass digses
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Dauerdelikt aufgrund seines Unrechtsgehalts geeignet ist, die wahrend seiner
Begehung vom Angeklagten verwirklichten weiteren Straftaten zur Tateinheit zu
verklammern ( vgl. BGH NStZ-RR 2004, 333, 335 zu § 239 a StGB}).

Becker Pfister von Lienen

Hubert Schafer
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Der 1. Strafsenat des Bundesgerichtshofs hat in der Sitzung vom 20. Juni 2007,

an der {eilgenommen haben:

Vorsitzender Richter am Bundesgerichtshof
Nack

und die Richter am Bundesgerichtshof
Dr. Wahl,

Dr. Kolz,

Hebenstreit,

Dr. Graf,

Bundesanwalt
als Vertreter der Bundesanwaltschaft,

Rechtsanwalt
als Verteidiger,

Rechtsanwalt
als Vertreter des Nebenkldgers,

Justizangestellte
als Urkundsheamtin der Geschéftsstelle,

fur Recht erkannt:



Die Revisionen der Staatsanwaltschaft und des Angeklagten
gegen das Urteil des Landgerichts Munchen | vom 11. Septem-

ber 2006 werden verworfen.

Die Staatskasse hat die Kosten des Rechtsmittels der Staats-
anwaltschaft und die hierdurch dem Angeklagten entstandenen
notwendigen Auslagen zu tragen. Der Angeklagte hat die Kos-
ten seines Rechtsmittels und die insoweit entstandenen not-

wendigen Auslagen des Nebenklagers zu tragen.

Von Rechts wegen

Grilnde:

Das Landgericht hat den Angeklagten wegen Freiheitsberaubung in Tat-
einheit mit gefahrlicher Korperverletzung und Bedrohung zu einer Freiheitsstra-
fe von funf Jahren verurteilt. Hiergegen richtet sich die auf die Sachrige ge-
stitzte Revision des Angeklagten. Die Staatsanwaltschaft beanstandet mit ihrer
ebenfalls auf die Verletzung sachlichen Rechts gestitzten Revision, dass der
Angeklagte nicht wegen Geiselnahme gemal § 239b Abs. 1 StGB verurteilt

‘worden ist. Beide Rechtsmittel haben keinen Erfolg.

2550



1. Dasg Landgericht hat im Wesentlichen folgende Feststellungen getrof-

fen:

Der Mitangeklagte O. , der seine Verurteilung nicht angefochten hat, hat-
te bei einem nachtlichen Kontrollbesuch in der Wohnung seiner 17-jahrigen
Schwester T. 0. den Zeugen E. vorgefunden. Er hatte deshalb seine
Schwester und E. geschlagen und mit einem Messer bedroht. Gemetnsam
mit dem telefonisch herbeigerufenen Angeklagten und den gesondert Verfolg-
ten K. und Ek. zwang er sodann den veréngstigten E. , mit ihnen zu
einem abgelegenen Parkplatz zu fahren. Dort erklarte er dem Angeklagten,
E. muUsse weiter eingeschiichtert werden, damit er seine Schwester nun-

mehr heirate. Der Angeklagte erwiderte, er werde "dies” nun regeln.

Der Angeklagte setzte sich mit E. auf die Rlcksitzbank des Kraft-
fahrzeugs, ergriff eine (ungeladene) Gaspistole, hielt sie so vor das Gesicht des
E. , dass dieser sie wegen des nicht verschlossenen Laufs fir eine scharfe
Waffe hielt, und steckte ihm ihren Lauf gewaltsam in den Mund. Er erweckte
den Anschein, die Waffe auslsen zu wollen, woraufhin E. in Todesangst
aufschrie. Nunmehr drehte der Angeklagte die Waffe um und schlug mit ihrem
metallischen Griff mehrmals kraftig gegen den Kopf des E, . Er zwang ihn,
wieder auszusteigen, und forderte ihn auf, sich - wie schon zuvor - bei
C. nochmals zu entschuldigen und diesem zum Zeichen der Respektbekun-
dung nach turkischer Sitte die Hand zu kiissen. Zusatzlich erklarte er, falls O.
die Geste der Entscﬁu!digung nicht annehme, misse er damit rechnen, umge-
bracht zu werden. Q. seinerseits erlie® dem E. den Handkuss, drohte ihm
aber an, es werde noch schliimmer kommen, wenn er sich nichkt an seine Vor-

gaben halte, und lieR® ihn daraufhin gehen.

ot
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Der Angeklagte wusste bei seinem Vorgehen gegen E. , dass dieser
sich bereits mehrfach bei O. entschuldigt hatte und selbst nach weiteren Mog-
lichkeiten zur Entschuldigung und Respektbezeugung suchte. Die Drohungen
des Angekiagten dienten nicht dem Zweck, der Aufforderung zur Entschuldi-
gung Nachdruck zu verleihen, sondern soliten die Einschiichterung des E.
nachmals steigern, um fir die Zukunft sicher zu stellen, dass E. aulerehe-

liche Beziehungen zu T. 0. unterldsst und diese heiratet.

372._-D-as Landgericht hat dieses Geschehen nicht als Geiselnahme geman
§ 239b Abs. 1 StGB gewertet. Der Angekliagte habe dem Geschidigten E.

zwar im Rahmen einer zuvor geschaffenen Bemachtigungssituation mit dem
Tode gedroht. Die Drohung habe jedoch nicht dazu gedient, E. ein Verhal-

ten noch wéhrend der Dauer der Zwangslage abzunitigen.
(.

Die Revision der Staatsanwaltschaft ist unbegrindet. Das Landgericht
hat zu Recht eine Strafbarkeit des Angeklagten wegen eines Verbrechens der

- Geiselnahme verneint,

Nach der Rechtsprechung des Bundesgerichtshofs ist § 239b StGB
- schon wegen der hohen Mindeststrafe von funf Jahren - einschrankend auszu-
legen. Zwischen der Entflhrung eines Opfers und einer beabsichtigten Noti-
gung muss ein funktionaler und zeiticher Zusammenhang derart bestehen,
dass der Tater das Opfer wéhrend der Dauer der Entfithrung nétigen will und
die abgenétigte Handlung auch wahrend der Dauer der Zwangslage vorge-
nommen werden soll (vgl. BGH NJW 1997, 1082; N5tZ 2006, 36}. Denn der
Zweck dieser Strafvorschrift besteht gerade darin, das Sich-Bemachtigen oder
die Entfuhrung des Opfers deshalb besonders unter Strafe zu stellen, weil der
Tater seine Drohung wahrend der Dauer der Zwangslage jederzeit realisieren
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kann (BGH StV 1997, 302; NStZ 2008, 38).|Allerdings kann auch das Erreichen
eines Teilerfolges des Taters, der mit Blick auf ein weitergehendes Ziel jeden-

falls vorbereitend wirkt, eine Notigung darstellen (BGH NJW 1897, 1082; NStZ
2008, 38). Jedenfalls solche Handlungen des Opfers, die eine nach der Vorstel-
lung des Taters eigenstandig bedeutsame Vorstufe des gewollten Enderfolgs
darstellen, fUhren zur Vollendung der mit der qualifizierten Drohung erstrebten

Notigung (BGH aa0}).

Diese Voraussetzungen sind hier nicht erfullt, Der Angeklagte wollte den
Geschadigten E. einschiichtern und ihn dadurch dazu bringen, kiinftig au-
dereheliche Beziehungen zu der Zeugin T, 0. zu unterlassen und diese zu
- = heiraten. Damit waren seine Ziele auf ein Verhalten des E. in einem Zeit-
raum gerichtet, zu dem dieser aus der Gewalt der beiden Angeklagten wieder
entlassen sein wirde. Aus den rechtsfehlerfrei getroffenen Feststellungen des
Landgerichts ergibt sich nicht, dass der Angeklagte erreichen wollte (und er-
reicht hat), dass E. bereits wahrend der Beméchtigungssituation sich ver-
bindlich zu seinem kinftigen Verhalten gegeniiber T. O, festlegt.

Auch soweit der Angeklagte dem E. eine nochmalige Entschuldi-
gung fur dessen bisheriges Verhalten und einen Handkuss als Respektbezeu-
gung abverlangte, ist keine hinreichende Vorstufe des gewollten Enderfolgs
- Zuklinftige Beziehungen zu T. O. - gegeben. Es fehlt insoweit bereits die
erforderliche finale Verknlpfung zwischen der Bemdachtigungslage und ihrer
Ausnutzung zum Zwecke der Nétigung. Dem Angeklagten war nach den aus-
driicklichen Feststellungen des Landgerichts bewusst, "dass dem Geschadigten
E. die Aufforderung zur nochmaligen Entschuldigung und Respektbezeu-
gung als Gelegenheit zur Besanftigung des Angeklagten O. willkommen war

und dass E. ihr auch ohne zusétzliche Drohungen nachkommen warde."
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Insoweit wallte der Angeklagte daber schon nicht - was eine Nétigung voraus-

setzt - einen entgegenstehenden Willen des Geschadigten Uberwinden,

Damit erfliit das Verhalten des Angeklagten nur die Tathestdnde der tat-
einheitlich begangenen Frelheitsheraubung, Bedrohung und gefahrlichen Kér-

perverletzung.

.

Die Revision des Angeklagten ist aus den in der Antragsschrift des Ge-

neralbundesanwalts zutreffend genannten Griinden unbegrindet.

Herr VRIBGH Nack ist wegen
Urlaubs an der Unterschrift
gehindert.

Wahl

‘Wahl Kolz

Hebenstreit Graf

2

o
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BGH 1 StR 37693 - 5. Oktober 1993 (LG Ansbach)

BGH 1 StR 376/93 - 5. Oktober 1993 (LG Ansbach)

BGHSt 39, 330; einschrinkende Auslegung des Tatbestands der Geiselnahme (Entfithren oder das
Sich-Bemiichtigen ist unmittelbares Notigungsmittel einer alsbald durchgefiihrten Vergewaltigung
oder sexuellen Notigung)

& 239b SIGB

Leitsatz

§ 239b StGB ist in einschrinkender Auslegung auf solche Fille nicht anwendbar, in denen das
Entfiihren oder das Sich-Bemiéchtigen unmittelbares Notigungsmittel einer alsbald durchgefiihrten
Vergewaltigung oder sexuellen Notigung ist und in denen eine iiber das hierdurch begriindete
unmittelbare Gewaltverhiltnis zwischen Titer und Opfer hinausreichende (Aulflen-}Wirkung des
abgenditigten Verhaltens nach der Vorstellung des Téters nicht eintreten soll (Fortfiihrung BGH,
17. November 1992, 1 StR 534/92, BGHSt 39, 36). (BGHSt)

Entscheidungstenor

1. Auf die Revision des Angeklagten wird8as Urteil des Landgerichts Ansbach vom 25.
T Februar 1993

a) im Schuldspruch dahin geiindert, daB im Fall IT 2 der Urteilsgrinde die Verurteilung
wegen Geiselnahme entfillt und der Angeklagte insoweit verurteilt wird wegen
Vergewaltigung in Tateinheit mit sexueller Norigung, mit gefahrlicher Korperverletzung
und mit Entfithrung gegen den Willen der Entfihrten,

b} im Ausspruch Uber die Einzelstrafe in diesem Fall und iber die Gesamtstrafe mit den
Feststellungen aufgehoben.

Im Umfang der Aufhebung wird die Sache zu neuer Verhandlung und Entscheidung,
auch iiber die Kosten des Rechtsmittels, an eine andere Stralkammer des Landgerichis

zuriickverwiesen.

2. Die weitergehende Revision wird verworfen,

Griinde

Das Landgericht hat den Angeklagten wegen Vollrausches und wegen Geiselnahme in
Tateinheit mit Vergewaltigung, mit sexueller Noétigung und mit gefihrlicher Korperverletzung zur
Gesamtfreiheitsstrafe von sechs Jahren und seehs Monaten verurteilt, die Unierbringung in einer
Entziehungsanstalt anpeordnet und ihm die Fahrerlanbnis entzogen, den Fiihrerschein eingezogen und
eine Sperrfrist von drei Jahren ausgesprochen. Die auf die allgemein erhobene Sachriige gestiitzte
Revision des Angeklagten ist teilweise begriindet.

Bearbeiter: Rocco Beck

Seite 1 von 4
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BGH 1 SR 37693 - 5. Oktober 1993 (LG Ansbach)

Anlal zur Erdrterung gibt allein die Frage, ob hier neben Vergewaltigung und sexueller
Nétigung auch der Tatbestand der Geiselnahme nach § 239 b StGB erfiillt ist. Der Senat verneint dies und

andert den Schuidspruch.

Nach den rechtsfehlerfrei getroffenen Feststellungen erklarie sieh der Angeklagte bereit, die
Zeugiu S., die nachts nach einer Autopanne in geschlossener Ortschaft Hilfe suchte, auf ihren Wunsch zu
ciner im gleichen Ort gelegenen Diskothek zu bringen, weswegen die Frau arglos in den Pkw des
Augeklagten einstieg. Zugleich entschloB sich der Angeklagte, "mit ihr ein intimes Abenteuer zu suchen
und das notfalls gegen den Willen der Frau mit Gewalt durchzusetzen". Der Angeklagte sleuerte sein
Fahrzeug trotz des Protests der Frau ans der Ortschaft heraus in einen Wald. Dort verdnderte er mehrfaeh
die Fahrtrichtung, nin dem Tatopfer die Orientierung zu nchmeu und es so véllig seinem Einflufl
preiszugeben. Bereits wihrend der Fahrt forderte er Frau §. auf, sich zu entkleiden. Als diese das
“.. entschieden “ablehnte, drohle et;-sie nmzubringen, weun sie sich nicht fiige. Im Wald erzwaug er nach
massiver Gewalteinwirkung gegen den Hals und unter Todesdrohungen schliefilich neben einer Reihe
gravierender sonstiger sexueller Handlungen mehrfach den Geschlechtsverkehr.

Diese Feststellungen ergeben, daB die Voraussetzungen des § 239 b SiGB dem Wortlaut nach
erfiillt sind: Der Angeklagte hat sein Opfer entfiihrt und sich dessen bemichtigt, er hat es mit dem Tode
bedroht, um es zur Duldung unter anderem des Geschlechtsverkehrs zu notigen. Gleichwohl ist der Senat
der Auffassung, dall der Angeklagte nicht anch wegen Geiselnahme nach § 239 b StGB verurteilt werden
kann.

- e P o~

Der Senat hat in seinem Urteil vom 17. November 1992 (BGHSt 39, 36) eutschieden, iu
einschrinkender Auslegnng seien die §§ 239 a, 239 b StGB auf solche Fille nicht anwendbar, in denen
das bloBle Sich-Bemidchtigen unmittelbares Notigungsmilte]l einer Vergewaltigung, einer sexuellen
Notigung oder einer riuberischen Erpressung ist und in denen eine iiber das hierdurch begriindete
Gewaltverhiltnis zwischen Tadter und Opfer hinausreichende Aufenwirkung des abgendtigten Verhaltens
nach der Vorstellung des Taters nieht eintreten soll. Danach gilt: Bemiachtigt sich der Térer des Opfers
allein zu dem Zweck, es zu vergewaltigen, sexuell zu notigen oder zu erpressen, und verwirklicht er diese
Absicht innerhalb des genannten Gewaltverhiltnisses, so ist er lediglich nach § 177, § 178 oder §§ 253,
255 StGB zu bestrafen (so auch BGH, Urt. vom 19. Januar 1993 - 1 StR 782/92). Diese Entscheidung 1463t
offen, wie der Fall zu bcurteilen ist, dafl der Tater einen anderen entfiihrt, also die andere
Handlungsalternative der §§ 239 a, 239 b StGB erfillt, um unter sonst gleichen Umstdnden eine der
genannten Straftaten zu begehen. Auch die Senatsentscheidung vom 22, Juni 1993 - | StR 69/93 (Der
Kriminalist 1993, 363) sowie der BeschluB des Bundesgerichishofs vom 23, Juli 1993 - 2 StR 346/93 -
lassen die Frage ausdriicklich offen, ob die einschrinkende Auslegung der §§ 239 a, 239 b StGB auch bei
Vorliegen der Handlungsalternative “Entfihren” gilt. Die Verurteilungen auch wegen erpresserischen
Menschenraubs durch Entfilhren wurden in diesen Fillen neben schwerem Raub bestiitigt, weil jeweils
das dem Opfer abgendtigte Vevhalten cine Wirkung auBerhalb des unmitielbaren Gewaltverhiiltnisses

entfaltete,

Zur Begriindung der einschrinkenden Auslegung der Vorschriften iber erpresserischen
Menschenraub und Geiselnahme hat der Senat in seiner Entscheidung vom 17. November 1992 (2a0) u.a.
erwogen: Wendete man § 239 a und § 239 b StGB im Rahmen ¢ines Zwei-Personen-Verhiltnisses anf
Fille an, in denen der Nétigungserfolg im unmittelbaren Gewaltzusammenhang des Sich-Bemichtigens
eintitt, so fuhite dies dazu, dal der weit iberwiegende Teil aller Vergewaltigungen - wie auch sexuell
geprigter Notigungen zu Lasten der eigencn Ehefrau - gleichzeitig als Geiselnabme, ein groBer Teil der
riiuberischen Erpressungen zugleich als erpresserischer Menschenraub zu qualifizieren wiire; denn in der
Regel 'bemiichtigt sich' der Téter des Opfers, in dem er es durch korperiiche Kraft oder durch Bedrohung

Bearbeiter: Rocco Back
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BGH 1 StR 376/93 - 5. Oktober 1993 (LG Ansbach)

mit einer Waffe {physisch} in seine Gewalt bringt. Damit wiirden sirafrechiliche Sachverhalte, die seit
jeher znm Kembestand des matertellen Strafrechis zihlen, gleichsam in die 'zweite Reihe' geriickt. Die
tateinheitliche Verurteilnng wegen Vergewaltgung oder riuberischer Erpressung wiirde nur noch
klarstellen, dal das mit dem 'Vorbereilungsdelikt' Geiselnahme oder erpresserischer Menschenraub
verfolgte Ziel tatsdehlich erreicht wnrde. Das entspriche nieht dem Willen des Gesetzgebers (Hinweis auf
BeschluBempfehlung des Reehtsaussehusses, BT-Drucks. 11/4359 S. 13 und auf BT-Drucks. 11/2834 S.

9).

In den Fillen der hier vorliegenden Art - die Entfithrung ist bereits unmittelbares
Nétigungsmittel fir ein Handlungsziel, das keinerlei Wirkung auflerhalb des unmittelbaren
Gewaltverhiltnisses entfalten soll - st eine nnterschiedliche Behandlung der Handlungsalternativen
'Entfiihren’ und ‘Bemichtigen’ nicht veranla3t. Beide werden vom Gesetz gleichgestellt; tatsichlich stellt
die zur Entfiihrung notwendige Ortsverinderung nur die Vorstufe zum Sich-Bemichtigen dar oder fallt
mit diesem bereits zeitlich zusammen; Ziel der Entfiihrung ist immer, sich des Opfers zu bemichtigen
(vgl. hierzu Eser in Schénke/Schréder, StGB 24. Anfl. § 239 a Rdn. 6; Horn in SK 27. Lfg. § 239 a Rdn.

4 Dreher/Trindle, StGB 46, Aufl. § 239 a Rdn. 5).

Der Senat verkennt nicht, da3 das durch eine Entfiihrung unterstiitzte Sich-Beméchtigen
gekennzeichnet ist durch crhohte Gefahr fiir das Opfer: Die mit dem Entfilhren einhergehende
Ortsverinderung - bewirkt eine=Lesl8sung von &rtlichen Einfliissen, die geeignet sein konnten, das
Handlungsziel - hier; Vergewaltigung, sexuelie Notigung - zu erschweren oder ganz zu verhindern. Das
Gefihl des Ausgeliefertseins, das durch die bloBe Ausiibung der physischen Gewalt im Rahmen des Sich-
Bemichtigens begriindet wird, findet in der Ortsveridnderung durch Entfiihren eine Verstirkung. Auch
handeft es sich bei der Entfilhrung, anders als beim bloBen Sich-Bemichtigen, nicht um einen
notwendigen oder auch nur regelmiiigen Bestandteil eines Sexualdelikts. Die Entfithrung kann somit
insgesamt eigenstiindiges oder zusitzliches Tatunrecht begriinden.

Dem hat der Gesetzgeber jedoch fiir den Bereich der sexuellen Selbstbestimmung der Frau
bereits in § 237 StGB - Entfiihrung gegen den Willen der Entfiihrten - Rechnung getragen. Das in der
Entftihrung liegende, idber die Vergewaltigung hinausgehende Handinngsunreeht wird damit erfult.
Zudem kann der in der Art der Entfithrung (also im Nétigungsmittel) liegende erhohte Unrechtsgehalt im
StrafmaB beriicksichtigt werden. Demgegeniiber entspricht es nicht dem Willen des Gesetzgebers, in den
knminologisch gerade typischen Fillen von Sexualdelikten innerhalb einer Zwei-Personen-Bezichung,
das tartbestandliche Unrecht mit scinem Schwerpunkt von speziellen Straftatbestinden (Entfiihrung,
Vergewaltigung, sexuelle Notigung) auf eine andersartige, allgemeinere Strafnorm zu verlagem, die mit
ihrer aufiergewohnlich hohen Mindeststrafe von fiinf Jahren fiir eine vollig andere Gruppe von Straftaten -
solche aus dem Bereich politisch motivierter, terroristischer Gewaltkriminalitidt - geschaffen wurde (vgl.

BGHSt 39, 36, 41).

Dic Fille des Abweichens vom (verabredcten) Fahrtweg zu dem Zweck, dic Ortsverinderung
und die dadurch bewirkte hilflosere Lage als Notigungsmittel zum Geschlechtsverkehr oder zur sexucllen
Nétigung einzusctzen, rechtfertigen dauach nicht die Anweuduug der Vorschrift iber dic Geisclnihme.

Hinzu kommt, dal} die §§ 239 a, 239 b StGB bereits mit der Entfiihrung oder dem Sich- [
Bemichtigen in Erpressungs- oder Nétigungsabsicht vollendet sind: das Unrechtsziel der Vergewaltigung |
u.a. braucht zur Anwendung der Mindeststrafe von finf Jahren nicht erreicht zu werden. Fretwilliger
Riicktritt vom Versuch der Vergewaltigung fithrt dann angesichts der berers vollendeten Tat
'Geiselnahme' allenfalls zur Strafrahinenmilderung nach § 239 a Abs. 4. § 49 Abs. 1 SIGB 1.V, mit § 239
b Abs. 2 StGB.

Bearbeiter: Rocco Beck
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BGH 1 §tR 375693 - 5. Okiober 1953 {LG Ansbach)

Auch von dem in der Gesetzesiiberschrift 'Geiselnahme’ zum Ausdruck kommenden
geselzgeberischen Willen ausgehend. begegnet die Anwendung des § 239 b SiGB auf Fille der
vorliegenden Art Bedenken und bestirkt den Senat in seiner Auffassung, der Gesetzgeber habe diese Fille
nicht unter den Tatbestand einordnen wollen. Der Begriff der Geiselnahme umtaBt von jeher solche
Fallgestaltungen, in denen das Opfer fremder Gewalt unterstellt und festgehalten wird, um durch
Bedrohuug eine Forderuug gegen Dritte durchzusetzen (vgl. Brockhaus Enzyklopadie 19. Aufl. und
Meyers Enzyklopadisches Lexikon 9. Aufl, je zum Stichwort 'Geiselnahme'). Demn entsprach auch die
urspriingliche Fassung des § 239 b StGB. Das Anderungsgeselz vom 9. Juni 1989 (BGBI I 1059) wollte
das nicht grundsitzlich dndern, sondern hatte nur den Zweck, auch die Fille zu erfassen, in denen auf den
Entfithrten weiterer Zwang ausgeiibt werden sollte, um ihn selbst zu einer Handlung, Duldung oder
Unterlassung zu nétigen, wobei das “"abgepresste Verhalien eine Wirkung auflerhalb des unmittelbar
tatbezogencn Gewaltverhiltnisses - der Bemichtigung oder Entfiihrung - haben sollte” (BGHSt 39, 36,
43; ablehnend Bohlander NStZ [993, 439). Geiselnahme im Sinnpe des § 239 b StGB bedeuter daher, daf
das Tatopfer wie eine 'Geisel' fiir etwas einstehen soll, was Uber das im unmittelbaren
Gewaltzusammenhang erstrebte Notigungsziel der alsbald ausgefiihrten Vergewaltigung oder sexuellen
Notigung hinausgeht. Nicht erfaBt sind jedenfalls die Fille, in denen - wie hier - die Entfiihrung nach dem
Willen des Taters auch rdumlich zu einer nur so weit gehenden kurzzeitigen Ortsverinderung fithren soll,
wie das zur alsbaldigen Verwirklichung des eigentlichen Tatzieles erforderlich ist.

Dienen daher das Entfilhren und Bemichtigen allein dem Zweck, unmittelbares

Nongungsmlltei zur alsbaldigen Vergewaltigung oder sexuellen Niétigung zu sein, und soll das hierdurch
zwischen Titer und Opfer bewirkte Gewaltverhalinis keine iiber dieses hinausreichende (Aufien-)

Wirkung entfalten, so ist der Tatbestand der Geiselnahme nicht anwendbar.

Andererseits ist nach den Festsiellungen der objektive und subjektive Tatbestand des § 237
SIGB erfiillt, Strafantrag ist gestellt, Das Landgericht hatte bereits auf die mégliche Anderung dieses

reehtlichen Gesichispunkts hingewiesen (§ 265 StPO).

Der Senat @ndert den Schuldspruch. (ber die Einzelstrafe im Fall II 2 und damit auch iiber die
Gesamtstrafe muf neu entschieden werden. Die Einzelstrate im Fall 11 1 und die MaBiegeln der Besserung
und Sicherung sind von der Aufhebung nicht betroffen,

Bearbeiter: Bocco Beck
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SAARC CONVENTION (SUPPRESSION OF
TERRORISM) ACT 1993

THE SAARC CONVENTION (SUPPRESSION OF TERRORISM) ACT, 1993 NO. 36 OF 1993
[26th April, 1993 An Act to give effect to the South Asian Association for Regional Coopetation
Convention on Suppression of Terrorism and for matters connected therewith or incidental
thereto. WHEREAS a Convention on the Suppression of Terrorism was signed on behalf of the

_ Government of India at Kathmandu on the 4th day of November, 1987, AND WHEREAS India,

" having ratified the said Convention, should make provisions for giving effect thereto and for

matters connected therewith or incidental thereto; BE it enacted by Parliament in the Forty-
fourth Year of the Republic of India as follows:-

1.Short title, extent-and é.pplication. (1) This Act may be called the SAARC Convention
{Suppression of Terrorism) Act, 1993,

(2) It extends to the whole of India and, subject to the provisions of section 6, it applies also to
any offencc under this Act committed outside [ndia by any person. 2

2 Definitions. In this Act, unless the context otherwise requires,- (a) "Convention" means the
South Asian Association for Regional Cooperation Convention on Suppression of Terrorism
signed at Kathmandu on the 4th day of November, 1987 as set out in the Schedule; (b)
"Convention country” means a country in whieh the Convention is for the time being in force.

3. Application of the Convention. Notwithstanding anything to the contrary contained in any
other law, the provisions of Articles I to VIII of the Convention shall have the force of law in

“India.

—— —

4. Hostage-taking. (1) Whoever, by force or threat of force or by any other form of intimation,
seizes or detains any person and threatens to kill or injure that person with intent to cause a
Convention country to do or abstain from doing any act as the means of avoiding the execution
of such threat, eommits the offenee of hostage- taking.

(2) Whoever commits the offence of hostage-taking shall be punished with imprisonment for a
term which may extend to ten years, and shall also be liable to fine.

5. Provisions as to Extradition Act. For the purposes of the Extradition Act, [962 (34 of 1962), in
relation to a Convention

country, an offence under sub-section (1) of section 4 or any other offence specified in Article 1
of the Convention, shall not be consi- dered 10 be an offence of a political eharacter.
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Criminal Justice (Terrorist Offences) Act 2005

Number 2 of 2005

CRIMINAL JUSTICE (TERRORIST OFFENCES) ACT 2005

ARRANGEMENT OF SECTIONS

Preliminary Matters

Section

1. Short title.

2. Commencement.

3. Interpretation.

PART 2

Suppression of Terrorist Groups and Terrorist Offences

4.  Defmitions for Pars 2.

5. Terrorist groups.
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‘Criminal-Justice (Terrorist Offences) Act 2005

Offence of 9.—(1) Subject to subsections (3) to (5), a person is guilty of the offence
hostage-taking.  f hostage-taking if he or she, in or outside the State—

(a) seizes or detains another person (“the hostage™), and
(b) threatens to kill, injure or continue to detain the hostage,

in order to compel] a state, an international intergovernmental organisation,
a person or a group of persons to do, or abstain from doing, any aet.

(2) Subjeet to subsections (3) to (5), a person who attempts to commit an
offence under subsection (1) is guilty of an offence.

in

(3) Subsections (1) and (2) apply to an act committed outside the State
if—

(a) the act is commutted on board an Irish ship,
(b) the act is commutted on an aircraft registered in the State,

(c) the act is commutted by a citizen of Iieland or by a stateless person
habitually resident in the State,

() the act is committed in order to compel the State to do or abstain
from doing an act, or

(e) the hostage is a citizen of [reland.

(4) Subsections (1) and (2) apply also to an act committed outside the
State in circumstances other than those referred to in subsection ¢3), but in
that case the Director of Public Prosecutions may not take, or consent to
the taking of, proceedings referred to in section 43 (2) for an offence in
respect of that act except as authorised by section 43 (3).
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(5) Subsections (1) and (2) do not apply in respect of any act of hostage-
taking that constitutes an offence under section 3 of the Geneva
Conventipns Act 1962 .

{6) A person guilty of an offence under this section is liable on
conviction on indictment to 1mprisonment for life.

© Government of [reland. Oireachtas Copyright Material is reproduced with the permission of the
House of the Oireachtas
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CODE PENAL

(Loi du 16 juin 1879)
Mém. 1879, 589 - Pas. 1879, 231.

Travaux préparatoires et discussions a la Chambre des Députés.

Session de 1875-1876: - Examen préparatoire - avis sur la proposition d'adopter e Code pénal
belge, sous réserve de maodifications: tribunal de Luxembourg, a 1; tribupal de Diekirch, a 3; cour
supétieure de justice, a 4. - Observations de M. le prof. Nypels, a 5. - Projet de madifications
présenté par M. le dir. gén. Vannerus, a 28; - avis des corps judiciaires; tribunal de Luxembourg, a
&2, tribunal de Diekirch, a $3; cour supérieure, a 63; - avis du Conseil d'Elat, a §8.

Projet de révision déposé par M. le dir, gén. Funck, séance du 7 décembre 1875, p. 169: rapport au
Prince-Lieutenant, a 94; projet de loi a 107; - projet de loi sur les circonstances atténuantes et
rapport, a 236 et 239,

Session de-1876.1877: Rapport de la Commission spéciale (livre 1), séance du 26 juin 1877, p. 957,
a97b,

Session de 1877-1878: Observations du parquet général, a 165.
Dépdt du 2e rapport de la Commission spéciale (livre I1), séance dy 30 avril 1878, p. 701.

Session de 1878-1879. - Texte du 2e rapport de la Commission spéaciale {livre ), a 58.
Observations de M. 'e prof. Nypels, a 460; - id. de M. le substitut Limelette, a 469.

Resume des amendements proposés en commun par la Commission spéciale et par M. le dir. gén.
Eyschen, séance du 18 mars 1879, p. 595, a 680. :

Discussion gén., séance du 19 mars, p. 597-603.

Discussion des articles: séance du 19 mars, art. 1-7, p. 604-634;
séance du 20 mars, art. 7, p. 635-658;
seance du 25 mars, art. 8-30, p. 660-691;
séance du 26 mars, art. 30-99, p. 692-722;
séance du 27 mars, art. 100-192, p, 725-731;
séance du 1er avnl, art. 193-314, p. 770-780;,
seance du 2 avrl, art. 315-460, p. 784.792,
seance du 3 avril, art. 461-568, p. 818-837.

Rervoi au Conseil d'Etal afin d'avis sur les anticles amendes, séance du 3 avril, p. 837,

Projet de loi sur les circonstances atténuantes - rapport de la Commission, discussion et vole des
articles, séance du 3 avril, p. 837.

Avis du Conseil d'Etat sur les articles amendés et conclusions définitives de 'a Commission
spéciale, séance du 1er mai 1679, p. 1054,

Second vote des articles amendés, séance du Ter mai, p. 1068-1104,
Vote sur I'ensemble el adoption, dispense du second vole, ib. p. 1104,

Vote définitif de la loi sur les circonstances atténuantes, ib. p. 1104.



Chapitre IV-l. - De |a prise d'otages.
(L. 29 novembre 1982)

Art. 44241, {L. 29 navembre 1982) Sera puni de la réclusion de quinze a vingt ans celui qui aura
enlevé, arrété, détenu ou séquestré ou fait enlever, arréler, détenir ou séquestrer une personne, quel
que soil son age, soit pour préparer ou faciliter la commission d'un crime ou d'un délil, soit pour
favoriser la fuite au assurer l'impunite des auteurs cu complices d'un crime ou d'un délit, soit pour faire
répondre |a persanne enlevée, arrétée, détenue ou séqueslrée de l'exécution d'un ordre ou d'une

condition.

Toutefois la peine sera celle de [a réclusion de dix 4 quinze ans si la personne enlevée, arrétée,
détenue ou séquestrée pour répondre de l'exécution d'un ordre ou d'une condition est libérée
volontairement avant le cinquiéme jour accompli depuis celui de l'enlévement, de l'arrestation, de la
détention ou de la séquestralion sans que I'ordre ou la condition ait &té exéculé.

La peine sera celle de la réclusion a vie, si i'enlévement, l'arrestation, la détention ou la
séquestration a éte suivi de la mort de la personne enlevée, arrétée, détenue ou séquestrée,

Chapitre V. - Des atteintes portées a I'honneur ou a la
considération des personnes.

Art. 443. Celui qui, dans les cas ci-aprés indiqués, a méchammenl imputé a une personne un fait
précis qui est de nature a porter atteinte A I'honneur de celte personne ou a 'exposer au mépris public,
est coupable de calomnie, si, dans les cas ol la loi admet la preuve légale du fait, cette preuve n'est
pas rapportée. Il est coupable de diffamation, si la loi n'admet pas cetfte preuve.

(L. 8 juin 2004) La personne responsable au sens de l'article 21 de |a loi du 8 juin 2004 sur la iiberté
d'expression dans les médias n'est pas non plus coupable de calomnie ou de diffamalion

1) lorsque, dans les cas ol la loi admet la preuve légale du fait, cette preuve n'esl pas rapportée,
mais que la personne responsable au sens de l'aticle 21 précité, sous réserve d'avcir accompli les
diligences nécessaires, prouve par toutes voies de droit qu'elle avait des raisons suffisantes pour
conclure 3 la véracilé des fails rappontés ainsi que 'existence d’'un intérét prépondérant du public a

connaitre l'information litigieuse;
2) lorsqu'il s'agit d’'une communication au public en direct 4 condition:

a) que loutes les diligences aient &té faites et toutes les précautions prises afin d'éviter une atteinte

a la réputation ou & I'honneur, et
b} que l'indication de l'identité de V'auteur des propos cités accompagne I'information communiquée;

3) lorsquil s'agit de la cilation fidéle d'un tiers a condition:

a) que 'a cilation sqit clairement identifiée comme telle, et
b) que l'indication de lidenlité de I'auleur des propas cilés accompagne l'information communiquée,

et
¢} que la communication au public de cette citalion scit justifiée par I'existence d'un intérét

prépondérant du public a connallre les propos cités.

1* Larsqu'un arlicle ne conlient que des insinualions blessanles et injurieuses, présentanl 'imputation de toute sorle de
défauls & de vices, mais que dans aucune de ceg impulations on ne trouve l'arliculation d'un fail punissable suivant la lgi, il ne
présente pas le caraciére de délil de calomnie. (arl. 367 du Code pénal, 443 nauveau), Inais kien celi d'injure {arl, 375 ibid., 4148
el 561 7° nouveaux). Cour 29 juillet 1865, Recueil | 1864/66, 2e parlie, 288.

2° Les délits de calomnie et de difamalion n'exislent qu'a la condition que le fait impulé ail un caraciére de précision lel qua
sa veracilé ou sa fausseté puissent {aire l'objet d'une preuve direcle el conlraire. Cour 4 décermbire 1904, P. 8, 187.

3* 8'il esl universellemenl admis el conforme aux principes que lous les membres d'une communaulé relfgieuse injuriée ou
ditfamée ont qualité pour se plaindre et agir en juslice, sail individuellement, soll colleciivemenl, que la communauté sait
aulorisée ou nan, larsgue l'injure ou la difamalion est présentée de telle fagon qu'elle puisse rejaillir sur tous, en taissani planer le
doule sur chacun d'eux, il doil en é&bre ainsi & plus forle raison lorsque les demandeurs souliennent qu'ils se trouvent lout
simplement visés el alleinls, parce quon leur reproche comme préposés & la communaute, davoir loleré des fails
réprehensibles, ou méme d'avoir élé de connivence avec les auleurs de ces faits. Cour 30 janvier 1904, P. 6. 426
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CODIGO PENAL FEDERAL
Nuevo Cédigo Publicado en el Diario Oficial de la Federacion el 14 da agosto de 1931

. TEXTO VIGENTE
Ultima reforma publicada DOF 23-01-2Q49

Al margen un sello que dice; Poder Ejecutivo Federal.- Estados Unidos Mexicanos.-Meéxico.- Secretaria
de Gabernacidn,

El C. Presidente Constitucional de los Estados Unidos Mexicanos, se ha servido dirigirme el siguiente
Decreto:

PASCUAL ORTIZ RUBIO, Presidente Constilucional de los Estados Unidos Mexicanos, a sus
habitantes, sabed:

Que en uso de las facultades que le fueron concedidas por Decrelo de 2 de enero de 1931, ha tenido
a bien expedir el siguiente

— CODIGO PENAL FEDERAL

LIBRO PRIMERO
TITULO PRELIMINAR

Articulo 1o.- Este Cédigo se aplicara en toda la Rep(blica para los delitos del orden federal,

Articulo 2o .- Se aplicara, asimismo:
I. Por los delilos que se inicien, preparen o comelan en el extranjero, cuando produzcan o se pretenda
que tengan efecios en el lemitorio de la Repiblica; o Hien, por los delitos que se inicien, preparen o

comelan en el extranjero, siempre que un fralade vinculalivo para México prevea la obligacién de
exiraditar o juzgar, se actualicen los requisitos previstas en el articulo 40, de este Cddigo y no se

extradite al probable responsable al Estado que lo haye reguerido, y

Il.- Por los delitos cometidos en los consulados mexicanos ¢ €n contra de su personal, cuando no
hubieren sido juzgados en el pais en que se comelieron.

Articufo 3o.- Los delitos continuos cometidos en el extranjero, que se sigan cometiendo en 'a
Republica, se perseguiran con arreglo a las layes de ésta, sean mexicanos o extranjeras los delincuentes.

La misma regla se aplicard en el caso de delitos continuados.

Articulo 40.- Los delitos cometidos en territorio exlranjerc por un mexicano contra mexicanos o conlra
extranjeros, o por un extranjero contra mexicanos, seran penados en la Repdablica, con arreglo a las leyes
federales, si concurren los requisilos siguientes:

I.- Que el acusado se encuentre en la Rep(blica;

fl.- Que el reo no haya sido definitivamente juzgado en el pais en que delinquio, y
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Articulo 365 Bis.- Al que prive llegalmente a olro de su libertad con el propdsito de realizar un acto
sexual, se le impondra pena de uno a cinco afios de prision,

5i el autor de! delito restituye la libertad a la victima sin haber practicado el acto sexual, dentro de los
tres dias siguientes, 1a sancion sera de un mes a dos afos de prisidn.

sie delito solo se persegmré por querella dela persona ofendida.

Articulo 366.- Al que prive de la libertad a olro se le aplicara:

I. De quince a cuarenta afos de prision ¥ de quinientos a dos mil dias multa, si [a privacidn de la
libertad se efectua con el propdsito de:

a) Obtener rescats;.

b} Detener en calidad de rehén a una persona y amenazar con privarla de la vida o con
causarle dafio, para-que la autoridad o un particular realice o deje de realizar un acto cualquiera, o

¢) Causar dafo o perjuicio a la persona privada de la liberlad o a cualquier olra,

d) Comeler secuestro exprés, desde el momento mismo de su realizacion, entendiéndose por
éslte, el que, para ejecular los delitos de robo o extorsion, prive de la libertad a otro. Lo anterior,
con independencia de las demas sanciones que conforme a este Codigo le correspondan por olros

delltos que de su conducta resunen

ll. De veinte a cuarenta afios de prisién y de dos mil a cuatro mil dias multa, si en la privacidn de la
liberfad a que se hace referencia en la fraccidn anterior concurre a!guna o algunas de las

circunstancias siguientes: -
a) Que se realice en camino publico a en lugar desprotegida o salitario,

b} Que el autor sea o haya sido infegrante de alguna institucién de seguridad publica, o se
ostenle como tal sin serlo,

¢) Que guienes lo lleven a cabo obren en grupo de dos o mas personas;

d} Que se realice con viclencia, 0

¢) Que la victima sea menor de dieciséis o mayor de sesenla afos de edad, o que por cualguier
otra circunstancia se encuentre en inferioridad fisica © mental respecto de guien gjecuta la privacion

de \a libertad.

{ll. Se aplicaran de veinticinco a cincuenta afos de prisidn y de cuatro mil a ocho mil dfas muita,
cuando la privacion de libertad se efectie con el fin de trasiadar a un menor de diecisgis afios fuera de
territorio nacional, con el proposile de obtener un lucro indebido por la venta o la entrega del menor.

Se impondra una pena de lreinta a cincuenta afios de prisidn al o a los secuestradores, si a la victima
del secueslro se le causa alguna lesion de las previstas en los articulos 291 a 293 de este Cédigo.

En caso de que el secuestrado sea privado de la vida por su o sus secuestradores, se aplicara pena
de hasta setenta arfios de prisidn.
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Public Act : 1980 No 44, Date of assent : 2 December 1880

Source:
hitp://Awww . leqislation.govt.nz/act/public/1980/0044/latest/096be8ed8009c7fa.

pdf
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Crimes (Internationally Protected
Persons, United Nations and
Associated Personnel, and
Hostages) Act 1980

Public Act 1980 No 44
Date of assent 2 December 1980

The uble of this Act was amended, as from | March 1999, by section
2(1} Crimes (Inlemationally Proiected Persons and Hostages) Amendmenl
Act 1998 (1998 No 36} by substituling the words “‘Internationally Protected
Persons, United Nations and Associaled Personnel, and Hostages’ for ihe
wards “Internationally Prolected Persons and Hostages™. See clause 2 Crimes
{Intemationally Prolected Persons and Fostages) Amendment Act 1998
Commencement Order 1999 (SR 1999/9).

Contents__. = . _
Page
Title 2
l Short Title and commencement 2
Interpretation 3
Internationally protected persons and United Nations
and associated personnel
3 Crimcs against persons 6
4 Crimes against premises nr vehicles 1
5 Threals against persons 7
6 Threats agaipst premises or vehicles 8
6A Sections 3 10 6 not to apply to certain United Nations 9
operations
7 Prosecution need not prove certain matters 10
Hostages
8 Hostage-taking 1t
General provisions
9 Extradition Act amended fRepealed] 1!
10 Crimes deemed to be included in extradition treaties 1]
10A  Further provizion on crimes deemed ta be included in 13
extradition Ireaties
11 Swirender of offenders fRepealed] 13

Note
This Act is administered in the Department of Justice.



Crimeg (Internationally Protected Persons,
Reprinted as al Lnited Nations and Associated Personnel,
1 Seplamber 2007 and Hostages) Act 1980 Parl 95 [0

No 36). See clause 2 C-imes (Intemationally Prolected Persons and Hostages)
Amnendment Act 1998 Commencement Order 1999 (SR 1999,9).

Hostages

8 Hostage-taking
(1)  Subjeet to subsection (2) of this section, every one commils
the crimc of hostage-taking who, whether in or outside Ncw
Zealand, unlawfully seizes or detains any person {in this sec-
tion called the hostage) without his consent, or with his consent
obtained by fraud or duress, with intent to compel the Govern-
ment of any country or any international intergovemmental or-
ganisation or any other person to do or abstain from doing any
act as a condition, whether express or implied, for the releasc
of the hostage.
(2)  No one shall be eonvicted of the erime of hostage-taking if—
(a}  The act of hostagc-taking takes place in New Zealand,
and
()  The alleged offender and the hostage are New Zealand
citizens; and
(¢) The alleged offender is in New Zealand.
(3)  Every one who commits the crime of hostage-taking is {iable
on conviction on indictment to imprisonment for a term not
exceeding 14 years.

General provisions

9 Extradition Act amended
[Repeuled]
Scetion 9 was repealed, as rom | Scptember 1999, by section 111 Extrad:lion
Acl 1599 {1939 No 55),

10 Crimes deemed to be included in extradition treatics
(1)  For the purposes of the Extradition Act 1999 and any Order in
Council in force under seetion 15 or section 104 of that Act,—
(a)  Each crime described in section 3 or section 4 or section
8. including—
(I}  Attempting to commit that erime (where it is not
itself constituted by a mcre attempt); or
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Pakistan

Pakistan Penal Code (Act XLV of 1860)

Act XLV of 1860, October 6th, 1860, Amended by: Protection of Women
(Criminal Laws Amendment Act (Amendment) Ordinance (LXXXV of 2002,
Criminal Laws (Reforms} Ordinance (LXXXV| of 2002},etc.

Source; http://www.unher.orq/refworld/docid/485231942 . html
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Pakistan Penal Code (Act XLV of 1860)
Act XLV of 1860
October 6th, 1860
Amended by: Protection of Women (Criminal Laws Amendment) Act, 2006,Criminal

Laws (Amendment) Act, 2004 (I of 2005),Criminal Law (Amendment) Ordinance
(LXXXV 0f 2002),Criminal Laws (Reforms)} QOrdinance (LXXXVI of 2002),etc.

Whereas it is expedient to provide a general Penal Code for Pakistan:

[t is enaeted as follows:-

CHAPTER 1

INTRODUCTION

1. Title and extent of operation of the Code.
This Act shall be called the Pakistan Penal Code, and shall take effect throughout

Pakistan.

2. Punishment of offences committed within Pakistan.
Every person shall be liable to punishment under this Code and not otherwise for
every act or gmission contrary to the provisions thereof, of which he shall be guilty

within Pakistan.

3. Punishment of offences committed beyond, but whieh by law may be tried
within Pakistan.
Any person liable, by any Pakistan Law, to be tried for an offcnce committed
beyond Pakistan shali be dealt with according 1o the provision of this Code for any
act committed beyond Pakistan in the same manncr as if such act had been

committed within Pakistan.

4. Extension of Code to extra-territorial offences.

The provisions of this Code apply also 1o any offence committed by:-

H(1) any citizen of Pakistan or any person in the service of Pakistan in any place

without and beyond Pakistan; ] L

sikaih

(4) any person on any ship or aircraft registercd 1n Pakistan whercver if may be.
Expianation: In this scction the word "offencc” includes every act committed
outside Pakistan which, if commitied in Pakistan, would be punishable under this
Code.

Hiustrations
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murdered or may be so disposed of as to be put in danger of being murdered,
shall be punished with imprisonment for life or rigorous imprisonment for a
term which may extend to ten years and shall also be liable to fine.
HHustrations
(a) A kidnaps Z from Pakistan, intending or knowing it to be likely that Z may
be sacrificed to an idol. A has committed the offence defined in this section.

(b) A forcibly carries or entices 5 away from his homc in order that B may be
murdered. A has committed the offence defined in this section.

364- Kidnapping or abducting a person under the m[age of fourteen) 122

A. Whoever kidnaps or abducts any person under the “*‘[age of fourteen] **! in
order that such person may be murdered or subjected to grievous hurt, or
slavery, or to the lust of any person or may be so disposed of as to be put in
danger of being murdered or subjected to grievous hurt, or slavery, or to the lust
of any person shall be punished with death or with imprisonment for life or with
rigorous imprisonment for a term which may extend to fourteen years and shall
not be less than seven years.

365, Kidnapping or abducting with intent secretly and wrongfully to confine
person:

Whoever kidnaps or abducts any person with intent to cause that person (o be
secretly and wrongfully confined, shall be punished with imprisonment of either
description for a term which may extend to seven years, and shall also be liable

to fine.

....... - - . —_ - e t

365- Kidnapping or abducting for extorting property, valuable security, ete.:

A. Whoever kidnaps or abducts any person for the putpose of extorting from the |
person kidnapped or abducted, or from any person interested in the person
kidnapped or abducted any property. whether movable or immaovable, or
valuable security, or to compel any person to comply with any other demand,
whether in cash or otherwise, for obtaining release of the person kidnapped or
abducted, shall be punished with death or imprisonment for life and sball also be
liable to forfeiture of property.

142
]

143

365B. Kidnapping, abducting or inducing woman to compel for marriage etc.-
Whoever kidnaps or abducts any woman with intent that she may be
compelled, or knowing it to be likely that she will be compelied, to marry any
person against her will, or in order that she may be forced, or seduced to illicit
intercourse, or knowing it to be likely that she will be forced or seduced to
illicit intercourse, shall be punished with imprisoninent for life, and shall also
he liable to fine: and whoever by means of criminal intrmidation as defined in
this Code, or of abuse of authority or any other method of compulsion, induces

—
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Codigo Penal (CP)

Decreto Legislativo N° 635, Promulgado: 03.04.91, Publicado: 06.04.91

Source; hitp://www.devida.qgob.pe
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CODIGO PENAL

DECRETO LEGISLATIVO N° 635

Promulgade : 03.04.91

Publicado 08.04.91
INDICE
1. EXPOSICION DE MOTIVOS
Antecedentes
Contenido
2. TITULO PRELIMINAR; Principios Generales
3. LIBRO PRIMERO: Parle General
TITULO | :De la Ley Penal (Arliculo 1 al 10)
Capitulo { Aplicacidn espacial (Articulo 1 al 5)
Capilulo 1l Aplicacion temporal (Articulo 6 al 9)
Capitule NI Aplicacidn personal (Articulo 10)
TITULO I :Del Hecho Punible {Articulo 11 al 27
Capitulo | Bases de Ja punibilidad (Articulo 11
al 15)
Capilulp il Tentativa {Articulo 16 al 19)
. Capitulo II! Causas que eximen o atenuan la
responsabilidad penat (A rticulo 20 al 22)
Capitulo |V Autoria y participacion (Articulo 23

al 27)
TITULO I
al 51)
26)
pena (Articula 57 al 61)
{Arliculo 62 al 67)
TITULO IV
TITULO V
78 al 91)
TITULO VI
al 105)

{Articulo 102 al 105)

:De las Penas (Articulo 28 al 70)

Capitulo | Clases de pena (Articulo 28 al 44)
Capitulo | Aplicacion de la pena {Articulo 45
Capitulo 1l De las conversiones (Articulo 52 al
Capitulo v Suspensidn de {a ejecucion de la
Capitulo V Reserve del fallo condenatorio
Capitulo VI Exencion de pena (Articulo 68)
Capitulo VI Rehabilitacion (Articula 89 al 70}

:De las medidas de seguridad {Arlicule 71 al 77)
:Extincién de la accion penal y de la pena {Articulo

:De la reparacidn civil y consetuencias {(Articulo 92

accesorias
Capitulp { Reparacion civii (Articulo 92 al 101)
Capltulo || Consecuencias accesorias
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8. Usar en provecho propio, o de ofro, el patrimonio de |a persona.

Articulo 189,- Contabilidad paralela
El que, con la finalidad de obtener ventaja indebida, mantiene contabilidad paralela distinta a la

exigida por 1a ley, seré reprimido con pena privativa de libertad no mayor de un anao y con sesenta
@ noventa dias-multa.(*)

{*) Rectificado por Fe de Erralas, publicado el 10-04-91.

CAPITULO VIl
EXTORSION

Articulo 200.- Extorsion
El que mediante violencia, amenaza ¢ manteniendo en rehén a una persona, obliga a ésta o a otra

a olorgar al agente o a un tercero una ventaja econdmica indebida o de cualguier ofra indale, sera
reprimido con pena privativa de libertad no menor de seis ni mayor de doce anos.

La pena sera privativa de libertad no menor de veinte aflos cuando:

1. El rehén es menor de edad.

2. El secueslro dura mas de cinco dias.

3. Se emplea crueldad contra el rehén.

4. El rehén ejerce funcidn publica o privada o es representante diploméalico.
5. El rehén es invélido o adolece de enfermedad.

" B. Es cometido por dos o mas personas.

La pena sera no menar de veinticinco afos si el rehén muere y no menor de doce ni mayor de
quince arlos si el rehén sufre lesiones graves a su integridad fisica o mental.”"(*)

(*) Texte vigente conforme a la modificacidn establecida por el Articulo 1 de la Ley N® 27472
publicada el 05-06-2001

") Este articulo anteriormene fue modificado por el Ariculo 1 del Decreto Legislativo N° 898,
publicado el 24-05-98, expedido con arreglo a la Ley N° 26950, que otorga al Poder Ejecutivo
Tacullades para legislar en materia de seguridad nacional

CONCORDANCIA: R.Adm. N° 185-2001-P-CSJLI-P.J

Articulo 201 .- Chanlaje
El gque, haciendo saber a otro que se dispone a publicar, denunciar ¢ revelar un hecho o conducta

cuya divulgacion puede perjudicarlo personalmente o a un tercero con gquien esté esirechamente
vinculado, trata de determinario o o determina a comprar su silencio, sera reprimido con pena
privaliva de libertad no menor de fres ni mayor de seis afos y con ciento ochenta a trescientos

sesenticinco dias-multa.

CAPITULO VIlI
USURPACION

Articulo 202.- Usurpacion
Sera reprimido con pena privativa de libertad no menor de una ni mayor de tres afios;

1. El que, para apropiarse de todo o parte de un inmueble, desiruye o altera los linderos del
Mmismo.
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Poland

Kodeks karny (Penal Code)

USTAWA
z dnia 6 czerwca 1997 r.

ACT
of 6 June 1997

Source:

Polish version:
http://isip.sejm.qov.pl/serviet/Search?todo=file&id=WDU19970880553&type=3

&name=D19970553L].pdf

English Translation: http_:ﬁwww.qugI-tools.org/en/seérch-the-
tools/recordffile. htm|?fileNum=67443&hash=42a8b04a8b30f717e7a24 1347 3ed

7057042e218c4ea28e1d36bf5a53b24c85721




3K ancelaria Sejiny

USTAWA
z dnia 6 czerwea 1997 1.

Kodcks karny

CZESC OGOLNA

Rozdzial 1
Zasady odpowiedzialnosci karncj

Art. 1.
§ 1. Odpowiedzialnosci karnej podlega ten tylko, kto popeinia czyn zabroniony
pod groZba kary przez ustawg obowigzujaca w czasie jego popetnienia.
§ 2. Nie stanowi przestgpstwa czyn zabroniony, ktérego spoleczna szkodliwosé
jest znikoma.
§ 3. Nie popelnia przestgpstwa sprawca czynu zabronionego, jezeli nie mozna mu
przypisa¢ winy w czasie czynu.

Art. 2,

Odpowicdzialnodci karnej za przestgpstwo skutkowe popetnione przez zanieehanie
podlega ten tylko, na kim cigzyl prawny, szczegolay obowigzek zapobiegnigcia
skutkowi.

Art. 3.

Kary oraz inne stodki przewidzianc w tym kodeksie stosuje si¢ z vwzglednieniem
zasad humanitaryzinu, w szezegélnosei z poszanowaniem godnosci czlowieka.

Art. 4.

§ 1. Jezeli w czasie orzekania obowiazuje ustawa inna niz w czasie popelnienia
przestepstwa, stosuje si¢ ustawg nowa, jednakze nalezy stosowaé ustawg oho-
wiazujaca poprzednio, jezeli jest wzgledniejsza dla sprawcy.

§ 2. Jezeli wedlug nowej ustawy czyn objety wyrokiem zagrozony jest karg, ktbrej
gérna graniea jest nizsza od kary orzeczonej, wymierzona karg obniza sig¢ do
poruej granicy ustawowego zagrozenia przewidzianego za taki czyn w nowej
ustawie,

2009-04-30

Opracowano na pod-
stawie: D2.U. 21997
r. Nr 88, poz. 553, Nr
128, poz. 840, z 1999
r. Nr 64, poz. 729, Nr
83, poz. 931,z 2000 r,
Nr 48, poz. 548, Nr
93, por. 1027, Nr 116,
poz. 1216,z 2001 r,
Nr 98, poz. 1671, z
2003 r. Nr 111, poz.
1061, Nr 121, poz.
1142, Nr 179, poz.
1750, Nr 199, poz.
1935, Nr 228, poz.
2255, 2004 r. Nr 15,
poz. 219, Nr 69, poz.
626, Nr93, poz. 889,
Nr 243, poz. 2426,z
2005 r. Nr 86, poz.
732, Nr 98, poz. 757,
Nr 132, poz. 1109, Nr
163, poz. 1363, Nr
178, poz. 1479, Nr
180, poz. 1493, z 2006
r. Nr 190, poz. 1409,
Nr 218, poz. 1592, Nr
226, poz. 1648, z 2007
r. Nr 89, poz. 589, Nr
123, poz. 850, Nr 124,
poz. 859, Nr 192, poz.
1378, z 2008 r. Nr 90,
poz. 560, Nr 122, poz.
782, Nr 171, por.
1056, Nr 173, poz.
1080, Nr 214, poz.
1344, z 2009 r. Nr 61,
poz. 504, Nr 63, poz.
533.



s 27T

DK ancelaria Sejmu

Rozdzial XXXII

Przestgpstwa przeciwko porzadkowi publicznemu

Art. 252.

§ 1. Kto bierze lub przetrzymuje zaktadnika w celu zmuszenia organu panstwowe-
go lub samorzadowego, instytucji, arganizacji, osoby fizycznej lub prawnej al-
bo grupy 0séh do okreslonego zachowania sig,

podlega karze pozbawicnia wolnosci od roku do fat 10.

§ 2. Jezeli nastepstwem czynu okreslonego w § | jest dmier¢ cztowieka Jub cigzki

uszczerbek na zdrowiu, sprawca
podlega karze pozbawienia wolnosci od lat 2 do 12.

§ 3. Kto czyni przygotowania do przestepstwa okreslonego w § 1,
podlega karze pozbawienia wolnodcei do lat 3.

§ 4. Nie podlega karze za przestepstwo okreslone w § 1, kto odstapit od zamiaru
wymuszenia i zwolnit zakladnika.

Art. 253.

§ 1. Kto uprawia hande! ludZmi nawct za ich zgoda,
podlega karze pozbawicnia wolnosci na czas nie krotszy od lat 3.
§ 2. Kto, w celu osiagnigfia korzysci majatkowej, zajinuje si¢ organizowantern ad-
opcjt dzieci wbrew przepisom ustawy,
podlega karze pozbawienia wolnosci od 3 micsigcy do Jat 5.

Art. 254,
§ 1. Kto bierze czynny udziat w zbicgowisku wiedzac, Ze jego uczesinicy wspol-
nymi sidlami dopuszczajq sie gwattownego zamachu na osobg lub mienie,
podlega karze pozbawienia wolnosci do Jat 3.
§ 2. Jezeli nastepstwem gwaliownego zamachu jest $mieré czlowieka lub ciezki
uszezerbek na zdrowiu, uczestnik zbiegowiska okreslony w § 1,
podlega karze pozbawienia wolnosci od 3 miesigcy do lat 5.

Art. 2585,

& 1. Kto publicznie nawolujc do popetnienia wystepku lub przestepstwa skarbawe-

£0,
podlcga grzywnie, karze ograniczenia wolnoscei albo pozbawienia wol-

nosci do lat 2.
§ 2. K1o publicznie nawoluje do popelnienia zbrodni,
podlega karze pozbawienia wolnosci do lat 3.
§ 3. Kto publiczaie pochwala popelnienie przest¢pstwa,

podlega grzywnie do 180 stawek dziennych, karze ograniczenia wolno-
sci albo pozbawienia wolnosci do roku.

2009-04-38



Act

of 6 June 1997

The Penal Code

GENERAL PART

Chapter |

Principles of penal liability

Article 1. § 1. Penal iiabilily shall be incurred conly by a person who commits an act prohibited

under penally, by a law in force at the fime of ils commission.

§ 2. A prohibited act whose social consequences is insignificant shall not constilute an offence.

§ 3. The perpelrator of an prohibited act does not commil an offence if guilt cannot be allribuled

Lo him at the lime of the commission of the act.

Article 2. Penal liability for an offence with criminal consequences commilled by omission shall

be incurred only by a persan who had bome a legal, special duty to prevent such a conseguence.

Article 3. Penalties and olher measures provided for in this Cade shall be applied with a view lo

hamanilarian principles, parliculary with the respect for human dignily.

&
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CHAPTER XXXII

Offences against Public Order

Article 252. § 1. Whoever takes or detains a hostage with the purpose of
forcing a state or local government authority, an institution or organisation, legal or
natural person, or a group of persons to act in a specified manner

shall be subject to the penalty of deprivation of liberty for a term of between 1

§ 2. If the consequence of the act specified in § 1 is the death of a person or

a serious detriment to health, the perpetrator

shall be subject to the penalty of deprivation of liberty for a term of between 2

and 12 years.

§ 3. Whoever makes preparations for the offence specified in § 1,
shall be subject to the penalty of deprivation of liberty for up to 3 years.
§ 4. Whoever abandoned the intent to extort or releases the hostage shall

not be subject to the penalty for the offence specified in § 1.

Article 253. § 1. Whoever conducts white slavery (trade in humans) even with

their consent

shall be subject to the penalty of deprivation of liberty for a minimum term of

3 years.

§ 2. Whoever, in order to gain material benefits, organises the adoption of

children in violation of the law,

1%
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Russia

Russian Criminal Code

YronoBHbIW koaekc PO
oT 13 uioHA 1996 r. N 63-03
MNpuHAT NocygapcTeeHHo Qymoin 24 maa 1996 roga, Oaobpen CoeeTom

deaepaumn 5 moHa 1996 roga

The Criminal Code of the Russian Federation,

of 13 June 1996 no. 63-FZ
Adopted by the State Duma on 24 May 1996, Adopted by the Federation

Council on 5 June 1996

Source:
Russian version: hitp://www.leqal-tools.org/en/access-to-the-
tools/record/Itdetails/27568/3028a5db4aa7cef346a84dda1944c05a91d60d7e

e28edc8914bf90cag96b7a29/

English translation: http://www.leqal-tools.org/en/access-to-the-
tools/recorditdetails/27567/87d74407feda8cccff6a89d88143ad35961f73b53fd

069b8306(}cb1 eddc63256¢/
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DeAepa b LI AKOHOM vin & dexatips 2003 oo N 162-D3 6 nacmostuiuit Kodere enecerion wimenens

Cureret Kodekea o npeablayiied pe/iakuin
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parTaepa
Cootepnas vacws | A .. Aex,cr. 105-360)
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{cr.cr. 131-135)

.
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CHOBEHHOOTA M NOIC20H CEODILH JIMHUHGO-

_____ CTH

Traws 19, LpecTynienus OPOTME KOHCTUTYOMOHRELX  (CT.CT. 136-149)

TEKA M UPARLAHMHA

1npap v ceocbed uen

Faasa 29, [pecwyllnéHUA IIPOTHMB CEeMBM M HaTOEER- {oT.cr.
e e .. UWEHHAOJIETHIX

Fazpeq VIII1. MpecTynnesusa B _clepe SKQOHOMHKM

150-157)

{cm.or, 158-204)
{cT.cr. 158-168)
169-200}

[mapa 21, fpecTyngenrus NpoTAR COOCTBEHHOCTM
ipecTynaesua 2 COepe 3KOHOMIUeCKONW = (CT.CT.

AeATellEHOCTHM

CTYON@HUA TPOTUE MHTEPeCOB CIYAOH {cr.cr. 201-2f

_Paznen 1X. _ IlpecTynneHud NpCTHUE oSueCTEeHHOM fOe-
FCNACHOCTHM M ODHeCTESHHOTO ROPAOKE

" T'mapa 24. NlpecrTynneHuA npotun obmlecTreHHON Ce- (cT.cT.
o BOMNACHOCTH
Tnaea 25. IpecTyniexyta NPOTHE 3HOOPOBRA Hacese: Aecr.cr.

.iﬂéEQWZG- JKOJIOTMYECKHE QPEPTY“iéHHH R : {cT.cT. 246-262)
263-271)

'nasa 27. [pecTylJeHWd opoTe  6e300acHoCTM  [CT.CT.
o OBEMEEHMA M 3KCIIYaTaluMM TpaHCIopTAa
Inapa 28, [lpecTynieHrdad B cdhepe HOMILIOTEPHOH

HMA M OBWEeCTBEeHHOM HPAaBCTBEHHOCTM

fcr.cm., 272-274)

e e MHPOPMALIMMA
Paspesn XK. __ [IPECTYHNEHUA HPOTHB _ TOCYARPCTBEHHOMN (cT.crT. 275-330)
BJIIACTH

I'maea 22. [lpecTynjieHWA NLOTUE OCHOB  KOHCTHTY -
UMOHHODG  CTPOA M Ce300acHOCTH IoCy:

DapcTea
Tnaga 30, fIlpecTynieHMA [IROTUE IOCYHARCTBEHHOI fcT.cr, 285-2593)

BIIACTH, MHTERECOB  I'CCyIapCTEBEeHHOH

CINy®Obel M CIyROEL B opDadax MecTHOno

CAMOYIPaBJIEHN ST

dler.cr, 294-316)
{cT.cr. 317-330)

NpecTynJeEUs NOpOTUE NIPaBOoCyLnda
llpeCTynneHmMa NpoTHUB JIO 4

LyHpa

B
Paznen XI. MpecTyOIeHMA NPoTUE BOSHHOW Chay#Gb {cT.cmo.
nmaea 33. [(pecTyiJIekkA NPOTHUE BOSHHOHW CJIY®OR (e, cm.
Paznen XI1T NpecTynleHMd NPOTHUE MMpPa MW O8=3011a0- {cT.cr.
HOCTM HeNSREUeCTEA
MNmapa 24. [pecrTynléHMA CROTHE MUEa M De3onac— leT.or. 353-360)

HCCTI HRNCBfUYelrTES
ncrarefvoe coleDraHMe YDORGBHOTO woderca bo

Penepankubit gargH 2T 13 upHAa 19896 ». N 64-¢3 "0 mEemeHMM B se
HOBHODD KCGHEKCA Poccuicxolt denepalun™
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CraTtea 206, 3axpar 3an0mHHKa

|. 3axBaT wiH yAESpiKaHHE NHIIA B KAYECTBE 3ATMOKHUKA, COBEpIIEHHbIE B LENAX NOHY#IeHUd rocy1apeTea,
OpraHH3alHH{ WIH IPa)KIaHHHA COBEPUIMTL Kakoe-nubo aeHicTBHE WK BOIAEPHKATLCA OT COBEPLICHHS KAKOTO-
nuBo nelicTBHA KaK ycnosus 0cBODOXAEHUS JATONHHKA, -

HaKA3LIBAKOTCA THLIeHHCM CBODO/IBI HA CPOK OT HATH 40 ACCATH JICT.

2. Te xe AesHHA, EOBEPIUCHHLIE:

a) rpynncH JIMIL MO NMPCABAPUTENBHOMY CTOBOPY:

6) yTPaTIE CHITY

o mexem nynkra "0

B} C OpHMeHEeHHEM HACHITHA, OMAcIioro 418 AXU3IHH H 110pOBbA;

I) C NPUMEHEHHEM OPYXXHA HJIH HPeJMETOR, HCNOJb3YEMBLIX B KAYECTBE OPY XKHSH,;

[} B OTHOLIEHHH 32BeIOMO HCCOBEPILIEHHONETHETQ;

€) B OTHOILICHHH KCHIIMHBE, 3aBEIOMO T8 BHHOBHOIO HAXOIALUEHCA B COCTOSHHH OEpEMEHHOCTH;

%) B OTHOLICHUHM OBYX HiH DoJlee NHLL;

3) H3 KOPLICTHBIX MoOyKAEHHE HIH No Halimy, -

HaKa3biBAIOTCA JIMLIeHHEM CBOOO/IB! HA CPOK OT WICCTH A0 MATHAALUATH IET,

3. JlesHH4, NMpCAyCMOTPCHHbIE 4YACTAMH NEePBOH WIH BTOPOH MacTosile# €TaThbH, €CNH OHH COBEPIUCHLI
OpraiK30BaHHOl rpynnod NGO NOBAEKIM MO HEOCTOPOXKHOCTH CMEPTH UC/AOBEKA HJIH HHblE THKKHE
HOCNEACTBHA, -

HaKa3LIBAKOTCA JHILEHHEM CBODOIB! HA CPOK OT BOCHMH A0 ABARLATH JIET.

IpuMeuanne. JlHuo, aoOpoBONBHO HAM Mo TpebOBAHHK BRacTed  0eBoDOAMBILEC 3@I0KHHKA,

ocBODOXKAACTCA OT YrONAOBHOW OTBETCTBCHHOCTH, CCJM B e€ro JEHCTBHAX HE COACPHKUTCA WNOTD £OCTasa
npecTyJIeHHA.
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deprivation of freedom for a lerm of seven to fifleen years with or without a fine in the amount of up te one millian
roubles or in the amouni of the wage or salary, or any other income on the convicted person for a period of up lo five

years.

Nole. A person who has commitled the crime specified in this Arficle shall be released from criminal responsibility
if through his voluntary and limely warning of lhe authorities or otherwise he assisted to prevent the act of terrorism
or suppress the crime of terrorist nature named in this article. unless the actions of this person contain a different

corpus delicti.

See the reference on changes of Article 205.1 of the Criminal Code

Article 206. Hostage-Taking

1. The capture or detention of a hostage, committed to compel the State, an organizalion, or an individua! to
perform or to abstain from taking any action as a condition for the release of the hostage,

shall be punishable by deprivation of liberty for e term of five to ten years,

2. The same deeds committed:

a) by a group of persons in a preliminary conspiracy;

b) abolished

¢) with the use of violence posing a danger to human life and

health;

d) with the use of arms or objecls used as arms;

e) against an obvious minor;

f) against a woman in a slate of pregnancy obvious to the convicted person;

g) against two or more persons;

h} out of mercenary motives or by hire,

shall be punishable by deprivation of liberty for a term of six o fifleen years.

3. Deeds provided for by the first or second part of this Aricie, if they have been committed by an organized
group or have involved by negligence the dealh of a person, or any other grave conseguences,

shall be punishable by deprivation of liberty for a lerm of eight to twenty years.

Nole: A person who released a hastage voluntarily or on the demand of the authorities shall be relieved from

criminal responsibility, unless his actions contain a different corpus delicti,

See the reference on changes of Article 206 of the Criminal Code of the Russian Federation

Article 207. Knowingly Making a False Communication About an Act of Terrarism

A knowingly false communication about an impending explosion, act of arsan, or any other action creating a
danger of killing people, inflicting sizable damage to property, or entailing ather socially hazardous conseguences,

shall be punishable by a fine in the amount up to 200 thousand roubles, or in the amount of the wage or salary,
or any other income of lhe convicted person for a pericd up to 18 months, or by corrective works for a term of one
year to two years, or by arrest for a term of three to six menths, or by deprivation of liberly for a term of up 1o lhree

years.

See the reference on changes of Arlicle 207 of the Criminal Code of the Russian Federalion

Arlicle 208. Organization of an lllegal Armed Formation, or Participation in It

1. Creation of an armed formation (unit, squad, or any other group) that Is not envisaged by a federal law, and
likewise operating of such a formation,

shat! be punishable by deprivalion of liberty for a term of lwo to seven years.

2. Parlicipation in an armed formation lhal is not provided for by a federal law

shall be punishable by restraint of liberty for a term of up to three vears, or by arres! for a term of up to six
months, or by deprivation of liberty far a term of up Lo five years.

Note: A person who has ceased (o lake part in an illegal armed formation of his own free will, and has handed in
his weapons, shal! be reieased from criminal respansibility uniess his actions contain a different corpus delicti.

Article 209. Bandilry
1. Creation of a stable armed group (band) wilh the aim of assaulting individuals or organizalions, and also

operation of such a group (band),
shall be punishable by deprivalion of liberty for a term of up [0 15 years, with or wilhout a fine in the amount of up

to one million roubles or in the amount ol the wage or salary, or any olher income of the convicted person for a
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d'emprisonnement pourra
étre portée a cing ans si Ja

Sénégal

séqguestréas ont &té soumises
a des tortures corporelies.

persenne miso ou rogue eny
gage est dgée de rmoins dei'
quinze ans,

Les coupables pourront an
oulre dans tous les cas etre
privés des droits mentionnés
en laricle 34 pendant cing
ans au moins et dix ans au
plus,

Articie 335

Si  la détention ou
séquestration a duré plus d'un
mois, l1a peine sera celle des
travaux forcés a perpétuité.

Article 336

La peire sera réduite a
l'emprisonnement d'un an a
cing ans, sf le coupable des
délits mentionnés en l'article
334, non encore poursuivis de
fait, ont rendu la liberté & la
personnag arrdlée, séquestrée
ou détenue, avant le dixiéme
jour accompli depuis celui de
‘arrestation, détention ou
séquestration,

Les coupables pourront
néanmoins étre inlerdits de
séjour pendant cing a dix ans.

Article 337 )

Dans chacun des deux‘
cas sujvants:

1) Si l'arrestation a été
exécutée avec un faux
costume, sous un faux nom,
ou sur un faux ordre de\
I'autorité publigue;

2) Si  lindividu arrété,
détenu ou sequestre, a ete
menace de la mort.

Les coupables seront
punis des travaux forcés a
perpéluité,

Mais la peine sera celle de |
la morl, si les persannes
arrétees, détenues ou ,

' otage,

Article 337 bis

{Loi n® 76-02 du
25 mars 19786)

Dans le cas ou la
personneg, quelgue Ssoit son
dge, a été arrétée, détenue :
ou seéquestrée comme otage, 1
Soit pour préparer ou faciliter |
la commission d'un ¢rime ou \

dun délit, soit pour favoriser

la fuite ou assurer l'impunité

des auteurs ou complices |
d'un crime ou dun délit, soit

pour reépondre du paiement |
d'une rangan, da l'exécution |
d'un ordre ou d'une condition,
le coupable sera puni de la
peine de mort.

Toutefois, la pefne sera
celle des travaux forcés &
temps de dix & vingt ans, sija
personne arrétée, détenue ou
séqueaslrée comme otage est
libérée volontairement, sans
quil vy ait eu exécution
d'aucun ordre ou réalisation
d'aucune condition, avant e
cinquitme  jour accompli
depuis celui de {‘arrestation,
de la détention ou de la
séquestration.

Le bénéfice des
circonstances atténuantes ne
pourra pas étre accordé aux
accusés recohnus coupables
du crime spécifié a lalinéa
premier lorsqu'il est résulté de
la prise d'otage ta mort d'une
personne quelconque ou celie
de la personne prise en
que Ja mor soit
survenue alors que cette
personne dtait entre les
mains de ses ravisseurs ou a
la suite des blessures ou des
violences subies au cours de
son enlévement.

Lorsque la prise d'otage
naura entrainég lJa mornt
d'aucune personne et que lg
béneéfice des circonstances
atténuantes aura é1é accorde

56

aux accuses reconnus
coupables du crime speécifié a
lalinea 1er, la peine des
travaux forcés a perpéiuité
sefa obligatoirement
prononcee, nonobstant les
dispositions de larticle 432,
alinéa 2.

SECTICN VII
INFRACTIONS RELATIVES
AL'ETAT CIVILD'UN
ENFANT, ENLEVEMENT DE
MINEURS, ABANDON DE
FAMILLE, INFRACTIONS
AUX LOIS SUR LES
INHUMATIONS

Paragraphe premier
Crimes et délits envers

l'enfant

Article 338
Les coupables d'enle-
yvement, de recel, ou de

suppression d'un enfant, de
substitution d'un enfant a un
autre, ou de supposition g'un
enfant & une femme qui ne
sera pas accouchée, seront
punis d'un emprisonnement
da cing & dix ans.

Seront punis de la méme
Feine ceux qui, étant charges
dun enfant, ne le
représenteront  point  aux
personnes qui auront le droit
de le réclamer.

Article 339

Toute personne qui, ayant
assisléd a un accouchement,
n'aura pas fait la déciaration a
ele prescrite par la
régiementation de I'état civil,
sera punie dun
emprisonnement d'un mois a
six mois et d'une amende de
20.000 a4 75.000 francs.

Article 340

Toule personne qui, ayant
trouvé un enfant nouveau-né,
ne l'aura pas remis a l'officier
de I'état civil, sera punie des
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KRIVICNI ZAKONIK

OPSTI DEO

GLAVA PRVA
OSNOVNE ODREDBE
Nema krivicnog dela niti kazne hez zakona

Glan 1,

Nikome ne moZe biti izre€ena kazna ili druga kriviéna sankcija za delo
koje pre nego Sto je ucinjeno zakonom nije bilo odredeno kao krivicno delo, niti mu
se moze izre€i kazna il druga krivitna sankcija koja zakonom nije bila propisana pre
nego $to je kriviéno delo udinjeno,

Nema kazne bez krivice
Clan 2.

Kazna i mere upozorenja mogu se izrefi samo uéiniocu koji je kriv za
uéinjeno krivicno delo.

Osnov i granice krivicnopravne prinude
Clan 3.

Zastita Coveka 1 drugih osnovnib drudtvenih vrednosti predstavija
osnov i granice za odredivanje kriviénih dela, propisivanje kriviénih sankcija i njihovu
primenu, u meri u kojoj je to nuZno za suzbjjanje tih dela.

Kriviéne sankcije i njihova op3ta svrha
Clan 4.

{1} Kriviene sankcije su: kazne, mere upozorenja, mere bezbednosti |
vaspitne mere.

(2) Opsta svrha propisivanja i izricanja krivicnih sankcija je suzbijanje
dela kojima se povreduju ili ugrozavaju vrednosti zasgtiCene kriviénim
zakonodavstvom,

(3) Krivine sankcije se ne mogu izreci licu koje u vreme kada je delo
ucinjeno nije navrsiio cetrnaest godina. Vaspitne mere i druge krivitne sankcije mogu
se izrec¢i maloletniku pod uslovima propisanim posebnim zakonom,




kazni¢e se zatvorom najmanje tri godine.

Zasnivanje ropskog odnosa i prevoz lica u ropskom odnosu
Clan 390.

(1) Ko, krdec) pravila medunarodneg prava, stavi drugog u rapski i
njemu sli¢an odnos ili ga drzi u takvom odnosu, kKupi, proda, preda drugom licu ili
posreduje u kupovini, prodaji ili predaji ovakvog lica ili podstite drugog da proda
svoju slobodu ili slobodu lica koje izdrZzava ili o kojem se stara,

kazni¢e se zatvorom od jedne do deset godina.

(2) Ko prevozi lica koja se nalaze u ropskom ili njemu sliénom odnosu

iz jedne zemlje u drugu,
kazni¢e se zatvaorom od Sest meseci do pet godina,

" "” “ R {3) Ko delo iz st. 1. i 2. ovog &lana uéini prema maloletnom licu,

kazniée se zatvorom od pet do petnaest godina.

th

Medunarodni terorizam
¢tan 391.

(1) Ko, u nameri da naskodi stranoj drZavi ili medunarodnoj
organizaciji, izvrsi otmicu nekog lica ili neko drugo nasilje, izazove eksploziju ili poZar
ili preduzme druge opSteopasne radnje ili preti upotrebom nuklearnog, hemijskog,

bakterioloskog ili drugog sli¢nog sredstva,
kaznid¢e se zatvorom od tri do petnaest godina.

(2) Ako je usled dela iz stava 1. ovog ¢iana nastupila smnt jednog ili
vise lica, ) _
uéinilac ¢e se kazniti zatvorom od pet do petnaest godina.
{(3) Ako je pri izvr8enju dela iz stava 1. ovog clana uinilac neko lice
sa umisljajemn liSio Zivota,

kaznie se zatvorem najmanje deset godina ili zatvorom od trideset do
Cetrdeset godina.

Uzimanje talaca
Clan 392.

(1) Ko izvrSi otmicu nekog lica i preti da ée ga ubiti, povrediti ili
zadr2ati kao taoca u nameri da prinudi neku drzavu ili medunarodnu organizaciju da
nesto udini ili ne ugini,

kazni¢e se zatvorom od dve do deset godina.

(2) Uinilac dela iz stava 1. ovog ¢lana Kkoji dobrovoljno pusti na
slobedu oteto lice, iako nije ostvaren cilj otmice, mozZe se osloboditi od kazne.

{3) Ako je usled dela iz stava 1. ovaog ¢lana nastupila smrt otetog lica,
ucinilac ce se kazniti zatvorom od tri do petnaest godina.



(4) Ako je prt izvrsenju dela iz stava 1. ovog ¢lana uéinilac ofteto lice
sa umisljajem liSio Zivota,
.. kazni¢e se zatvorom najmanje deset godina ili zatvorom od trideset do
_ Cetrdeset godina.

Finansiranje terorizma

Clan 393.

B

(1) Ko obezbeduje il prikuplja sredstva namenjena za finansiranje
vréenja krivicnog dela iz &l. 312, 391. i 392. ovog zakonika,
kazniée se zatvarom od jedre do deset godina.

(2) Sredstva iz stava 1. ovog &lana oduzece se.
GLAVA TRIDESET PETA
KRIVIENA DELA PROTIV VOJSKE SRBIJE | CRNE GORE

Izbegavanje vojne obaveze

Clan 394,

- (1Ko se, bez opravdanog razloga, ne odazove pozivu za izvrSenje
regrutne obaveze, obaveze sluZenja vojnog roka ili obaveze lica u rezervnom

sastavu ili izbegava prijem poziva za izvrsenje te obaveze,
kazni¢e se nov€anom kaznom ili zatvorom do iedne godine.

{2) Ko se krije da bi izbegao cbavezu iz stava 1. ovog ¢&lana,
kaznice se zatvorom od tri meseca do tri godine.

{3} Ko napusti zemlju ili ostane u inostranstvu da bi izbegao izvr3enje

vojne obaveze iz stava 1. ovog &lana,
kazniée se zatvorom od jedne do osam godipa.

{4) Ko poziva ili podsti¢e vise lica na izvrsenje dela iz st. 1. do 3. ovog

clana,
kaznice se za delo iz stava 1. zatvorom do tri godine, a za delo iz st.

2.1 3. zatvorom od dve do dvanaest godina.

(5) U&inilac dela iz st. 1. do 3. ovog Clana koji se doborovoljno prijavi
nadleznom drzavnom organu moze se osloboditi od kazne.

Izbegavanje popisa i pregleda
Clan 395,

Ko se protivno zakonom utvrdenoj obavezi, bez opravdanog razloga,
ne odazove pozivu nadleznog organa za popis ili pregled ili se protivi popisu i
pregledu ljudstva ili materijalnih sredstava potrebnih za odbranu zemlje ili ko pri

ovakvom popisu ili pregledu da netacne podatke,
kazni¢e se novéanam kaznom il zatvorom do jedne godine.
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CRIMINAL CODE
(CHficial Gazette of RS, Nos. 85/2003, 88/2003, 107/2005)

GENERAL PART
CHAPTER ONE
GENERAL PROVISIONS
No Criminal Offence or Punishment without Law
Article 1
. ..No one_may be punished or other criminal sanction imposed for an offence that did not
constifute a criminal offence at the time it was committed, nor may punishment or other criminal
sanction be imposed that was not applicable at the time the criminal offence was committed.
No Punishment without Guilt
ST S Article 2
Punishment and caution may be imposed only on an offender who is guilty of the
committed ertrninal offence.
Basis and Scope of Criminal Law Compulsion
Article 3

Proteetion of a human being and other fundamental social values constitute the basis and
seope for defining of eriminal aets, imposing of criminal sanctions and their enforcement to a
degree necessary for suppression of these ofTences.

Criminal Sanctions and their General Purpose
Article 4

([} Criminal sanctions are punishrent, eaution, seeurity measures and rehabilitation *

measuregs.
(2) The general purpose of prescription and imposing of eriminal sanctions is to suppress

acls that violate or endanger the values proteetcd by criminal fegislation.
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Internationz] Terrorism
Article 391

(1) Whoever with intent to cause harm to a foreign state or international organisation
ecommits abduction of a person or other violent act, causes explosion or fire or commits other
generally dangerous acts or threatens use of nuclear, chemical, bacteriological or other similar
means,

shall be punished by imprisonment of three to fifteen years.

(2) If the offence specified in paragraph I of this Article resulted in death of one or more

persons,
the offender shall be punished by imprisonment of five to fifteen years.

(3) [f in commission of the offence specified in paragraph 1 of this Article the offender

kills another person with intent,
the offender shall be punished by imprisonment of minimum ten years or imprisonment

of thirty to forty years.

-,
Wy

Taking Hostages

Article 392

(1) Whoever abducts another person and threatens to kill, injure or keep hostage with
intent to force another country or international organisation to do or not to do something,

shall be punished by imprisonment of two to ten years.

(2) The offender specified in paragraph ! of this Article who voluntarily releases the
abducted person although not achieving the objective of the abduction, may be remitted from
punishment.

{3) If the oftence specified in paragraph 1 of this Article results in death of the abducted
persan,

the offender shalil be punished by imprisonment of three to fifteen years.

(4) If in-.commission of the offence specified in paragraph 1 of this Artiele the offender

intentionally kifls the abducted person,
the offender shall be punished by imprisonment of minimum ten years or

imprisonment of thirty to forty years.

Financing Terrorism
Article 393

(1) Whoever provides or collects funds intended for finaneing commission of criminal
offences specified In Acticles 312, 391 and 392 hereof, )
shall be punished by imprisonment of one to ten years.
(2) The funds speeified in paragraph | of this Article shall be seized.
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ACT

Long title

To provids for measures to prevent and combat terrorist and related activities:fo-providd forar‘offence of §
terrorism and other offences associated or connected with terrorist activities=t&providéfor Convention -
offences; to give effect to international instruments dealing with terrorist and related activities, to provide for a
mechanism to comply with United Nations Security Councit Resolutions, which are binding on member States, in
respect of terrorist and related activities; to provide for measures to prevent and combat the financing of
terrorist and related activities; to provide for investigalive measures in respect of terrorist and related activities;

and to provide for matters comnected therewith.

fAct 2004_D33_000C Long title unamended wef 2005/05720]

PREAMBLE

WHEREAS the Republic of South Africa is a constitutional democracy where fundamental human rights, such
as the right to life and free political activity, are constitutionally enshrined;

AND WHEREAS terrorist and related activities, in whichever form, are intended to achieve political and other
aims in a violent or otherwise unconstitutional manner, and thereby undermine democratic rights and values and

the Constitution;

AND WHEREAS terrorist and related activities are an international problem, which can only be effectively
addressed by means of international co-operation;

AND WHEREAS the Government of the Republic of South Africa has commifted itself in international fora such
as the United Nations, the African Union and the Non-Aligned Movement, to the prevention and combating of

terrorist and related activities;

AND WHEREAS the United Nations Security Council Resolution 1373/2001, which is binding on all Member
States of the United Nations, as well as the Convantion for the Prevention and Combating of Terrorism,
adopted by the Organisation of African Unity, requires Member States to become Party to instruments, dealing

with terrorist and related activities, as soon as possible;

AND WHEREAS the Republic of South Africa has already become Party to the following instruments of the
United Nations:

(a) The Convention on Cffences and Certain Other Acts Committed on Board Aircraft, signed at Tokyo

31/05/2009 16:06
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7. Offences relating to taking a hostage Zﬁ\ ;'

Any perscn who mtentlonally-

(a) seizes or delains; and

(b} threatens to Kill, to injure or to continue to detain,

any other person (hereinafter referred tc as a hostage), in order tc compel a third party, namely a State, an i(
intergovernmental organisation, a natural or juridical perscn, or a group of persons to do or abstain from doing
any act as an explicit or implicit condition for the release of the hostage, is guilty of an offence of taking a

1 hostage.

[Act 2004_033_007 unamended wef 2005/05/20]
8, Offences relating to causing harm to internationally protected persons
Any person who, knowing that a person is an internaticnally protected person, intentionally-
(@) murders or kidnaps or otherwise violently attacks the person or liberty of that person; or

{b) executes a violent attack upon the official premises, the private accommodation or the means of
transport of that person, which attack is likely to endanger his or her person cr liberty, =~ '

is guilty of an offence relating to causing harm to an internationally protected person.

[Act 2004_033_008 uname nded wef 2005/05/20]

ra edns 9, Offences relating to huackmg an aircraft - - =

e
.

Any persocn who mtentlonally, by force or fhreat thereof or by any other form of |nt:m|dat|on seizes or
exercises comral of an aircraft and with the purpose of-

(a) causing any person on board the aircraft to be detained against his or her will;

{b) causing any person on board the aircraft to be transported against his or her will to any place other
than the next scheduled place of landing of the aircraft;

(c} holding any person on board the aircraft for ransom or to service against his or her will; or
(d) causing that aircraft to deviate from its flight plan,

is guilty of an offence of hijacking an aircraft.

[Acl 2004_033_009 unamended wef 2005/05/20]

10. Offences relating to hijacking a ship or endangering safety of maritime navigation

Any person who intentionally-

(a) seizes or exercises control over a ship by force or threat thereof or any other form of intimidation;

(b} performs any act of viclence against a person on board a ship if that act is likely to endanger the
safe navigation of that ship;

(c) destroys a ship or causes damage ta a ship or to its cargc which is likely to endanger the safe
navigation of that ship;

(d} places or causes to be placed on a ship, by any means whatscever, a device or substance which is
iikely to destroy that ship, or causes damage to that ship or its cargo which endangers or is likely to
endanger the safe navigation of that ship;

{e) destroys or seriously damages maritime navigational facilities or seriously interferes with therr
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National Case Law
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federaleATF 6B_161/2007 /rod, (extract as provided on the website of the
Swiss Federal Court)
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3R 311.0 Art. 185 Geiselnahme (Schweizerisches Strafeesetzbuch)

Art. 1852 2 ﬁ L,L

Geiselnahme

1. Wer jemanden der Freiheit beraubt, entfuhrt oder sich seiner sonst wie hemachtigl, um einen Oritten zu
einer Handlung, Unterlassung oder Ouldung zu nétigen,

wer die von einemn anderen auf diese Weise geschaffene Lage ausnitzt, um einen Oritten zu ndtigen,

wird mit Fraiheitsstrafe nicht unter einem Jahr bestraft.

2. Die Strafe ist Freiheitsslrafe nicht unter drel Jahren, wenn der Tater droht, das Opfer zu téten, kdrperlich
schwer zu verlelzen oder grausam zu behandeln,

3. In besonders schweren Fallen, namentlich wenn die Tat viele Menschen betrifft, kann der Tater mit
lebenslanglicher Freiheitssirafe bestraft werden.

4.2 Tritl der Tater von der Nétigung zurlick und lasst er das Opfer frei, so kann er milder bestrafl werden
(Ar. 48a).

5. Slrafbar ist auch, wer die Tat im Ausland begent, wenn er in der Schweiz verhaftet und nichi ausgeliefert
wird. Artike! 7 Absatze 4 und 5 sind anwendbar.2

C gk

1 Fassung gem#ss Ziff. | des BG vom 9 Okt 1981, in Kraft seit 1. Okt 1982 (AS 1982 1530 1534; BBI 1980 | 1241)
EFassung gemass Z2iff. W 2 des BG vom 13. Dez. 2002, in Kraft seit 1. Jan. 2007 {AS 2006 3453 3535; BBI 1999 1373).
?_Fassung des zweiten Salzes gemass Ziff. 1| 2 des BG vom 13. Oez. 2002, in Kraft seil 1. Jan. 2007 (AS 2006 3452 3535; BRI 199%

1879

Stand am 1 Aprit 2009

ol | 26.05.2009 10:25



http:/fwww admin.ch/ch/ffrs/c311_0.htunl#?task=print&lang=1

s
Imprimer | Fermer

ScAwerzersche Eiggercssenschalt
Conldégéralion suisse

C(J[:lE:‘.E-’EKI(JHE SVIZLEMd
Contegereriun sviZra

RS 31].0 Code pénal suisse du 21 décembre 1937

Confédération suisse ) o

Recueil Systématique > Droit interne > 3 Droit pénal — Procedure pénale — Exécution > 31 Droit pénal ordinaire
> 311 0 > RS 311.0 Code pénal suisse du 21 décembre 1937

Numerm RS 311.0
_ Titre Code pénal suisse du 21 décembre 1937
o ) Abréviation cP
Daleg 21 décembre 1937

Enirée en viguetr 1% jarvier 1942

RO 54 781

Source

Listes Chronalogie
Modilications / Abrogations
Citations

Texte HTML articles individuels

Etat' 120 avnt 2009

FOF (174 pages, 892 KB)

Pour remarques el observations: Cenlre des publicalions officielles

Les autorites fedérales de la Conledération suisse
Canlact | Infarmatians juridigues

Imprimer | Fermer

ol 26.05.2009 10:23



15 311.0 Art. 185 Prise d’otage (Code pénal suisse)

hitp:/fwww admin.ch/ch/fies/311_Q/al 83 her

Art. 1851 9 & 3

Prise d'otage

1. Celui qui aura séquestré, enlevé une personne ou de foute autre fagon s’en sera rendu maitre, pour
contraindre un tiers a faire, & ne pas faire ou & laisser faire un acte,

celui qui, aux mémes fins, aura profité d'une prise d'otage commise par autrui,

sera puni d'une peine privative de liberié d'un an au moins.

2. La peine sera la peine privative de liberté de trois ans au moins, si Fauleur a menacé de tuer la viclime,
de luj causer des lésions corporelies graves ou de la lrailer avec cruaulé.

3. Dans les cas particulierement graves, notamment lorsque ['acte a été dirigé contre un grand nombre de
personnes, le juge pourra prononcer une peine privative de fiberté & vie.

42 Lorsgue 'auteur a renoncé a la contrainte el libéré la victime, la peine pourra &tre atténuée (art. 48a).

5. Est également punissable celui qui aura commis {'infraction a I'étranger, s'il est arrété en Suisse et n'est

pas extradé. L'arl. 7, al. 4 et 5, est appricabl\ce.§

1Nauveue teneur selon le ch. | de la LF du 8 ocl. 1981, en vigueur depuis le 1% oct. 1982 {RC 1982 1530 1534; FF 1980 1 1216).

iNouverle teneur de la phrase selon le ch. Il 2 de la LF du 13 déc. 2002, en vigueur deplis le 1er|'anv. 2007 (BQ 2006 3459 3535;
FF 1995 1787)

Etat e 17 avrit 2009

26.05.2009 10:02
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Tribunat tédéral
']_
s

BGE 113 IV 63: http://relevancy.bger.ch/cgi-bin/JumpCGI?id=BGE-113-IV-
63&lang=de&zoom=0UT &system=clir

20. Urteil des Kassationshofes vom 28. September 1987 i.S. L. gegen
Staatsanwaltschaft des Kantons Aargau (Niehtigkeitsheschwerde)

Regeste

Verhiltnis von Art. 139 (Raub) und 185 StGB (Geiselnahme). 1. Beim Raub gemiss
Art. 139 StGB richtet sich die Gewaltanwendung oder Drohung gegen eine Person
mit Schutzposition in bezug auf die Sache, die der Titer zu stehlen beabsichtigt, bei
der Geiselnahiiie gemaiss Art. 185 StGB gegen eine Drttperson (E. 2). 2. Geht ein
Raub in eirie Geiselnahme iiber, so ist Idealkonkurrenz zwischen Art. 139 und Art.

185 StGB ahzunehiiien (E. 3).
Sachvcrhalt ab Seite 63

BGE 1131V 63 §.63
A.- Am 24. Mirz 1986 betrat L., mit einem blauen Overall bekleidet, den Vorraum

Postgcbiude 1 Biberstein. Er streifte sich dort eine selbst angefertigte Maske iiber
den Kopf und betrat darauf den Schalterraum. Zunichst bedrohte er die am Schalter
stehende Postbeamntin A. mit einer geladenen Pistole, verlangte Bargeld und
iiberreichte ihr einen Plastiksack, in welchen sie das Geld packen sollte. Als sie ihm
lediglich Miinzen, die auf dem Schalter lagen, zuschob, verlangte er mehr Geld und
drohte, er wiirde schiessen. Er richtete nun die Waffe gegen die rechts von thm
stehende Postkundin B. und drohtc nochmals, er wolle mehr Geld und er wiirde
schiessen, er sei nervds. In der Folge packte A. Bargeld im Betrage von Fr. 2'946.-- in
die Tasche und {ibergab dieses dem Angeklagten.

Das Bezirksgericht Aarau sprach L. deswegen mit Urteil vom 5. November 1986 des
qualifizierten Raubes gemiss Art. 139 Ziff. 3 und in Idealkonkurrenz dazu der
qualifizierten Geiselnahme gemdiss Art. 185 Ziff. 2 StGB schuldig.

Das Obergericht des Kantons Aargau hat mit Urter] vom 7. Mai 1987 den Entscheid
des Bezirksgerichtes insoweit bestitigl

BGE 113 IV 63 8. 64

und L. deswegen und aufgrund weiterer, jetzt nicht mehr strittiger Anklagepunkte zu
7 Jahren und 4 Monaten Zuchthaus verurteilt.

L. erhebt eidgendssische Nichtigkeitsbeschwerde mit dem Antrag, die Verurteilung
wegen Geiselnahme gemdiss Art. 185 Ziff. 2 StGB aufzuheben und insowett den Fall
zur Freisprechung und zu neuer Straffestsetzung an die Vorinstanz zuriickzuweisen,
wobei die Strafe nicht mehr als 5 Jahre Zuchthaus betragen diirfe. Er macht geltend,
dass neben einer Verurteilung wegen Raubes fiir den gleichen Vorfall eine
Verurteilung wegen Geiselnahme generell nicht méglich sei, zumindest aber nicht
aufgrund der konkreten Umstinde des vorliegenden Falles.
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Auszug aus den Erwdgungen:

Aus den Erwigungen:

1. Vom Beschwerdefiihrer unangefochten haben die kantonalen Instanzen
angenommen, durch den Vorfall im Postgebédude sei jedenfalls der Tatbestand des
Raubes gemiss Art. 139 StGB erflillt. Sie begriinden dies jedoch nicht im einzelnen,
well der Beschwerdeflihrer den Grundtatbestand nicht in Abrede stellte. Fiir die
Entscheidnng der mit der Nichtigkeitsbeschwerde aufgeworfenen Fragen, ob iiberdies
der Tatbestand der Geiselnahme gemaiss Art. 185 StGB erfiillt sei und -
gegebenenfalls - in welchem Konkurrenzverhdltnis Geiselnahme und Raub stehen, ist
es jedoch notwendig zu priifen, worauf sich die Verurteilung wegen Raubes stiitzt.
Das Geschehen ldsst sich in zwei zeitlich naheliegende und unmittelbar ineinander
lbergehende Phasen trennen: In einer ersten bedrohte der Beschwerdefiihrer einzig
die Postbeamtin und erreichte dadurch, dass sie thm Miinzen, die auf dem Schalter
lagen, zuschob; in einer zweiten richtete er die Waffe gegen die Postkundin B. Erst
dies veranlasste die Postbeamtin, Bargeld im Betrage von Fr. 2'946.-- in die Tasche zu
packen und diese dem Beschwerdeflihrer zu iibergeben. Dass er in dieser zweiten
Phase die Postbeamtin erneut persénlich bedroht hitte, wird von den kantonalen
Instanzen nicht festgestellt.

Das Geschehen in der ersten Phase erfiillt den Tatbestand des vollendeten Raubes,
denn die Postbeamtin schob unter dem Eindruck der auf ste gerichteten Pistole dem
Beschwerdefiihrer Miinzen zu, und zwar bevor dieser seine Pistole auf die anwesende

Kundin nchtete.
BGE 1131V 63 5. 65

2. Zu priifen ist, wie das Verhalten des Beschwerdefiihrers in der zweiten Phase zu
qualifizieren ist.

a) Den Tatbestand der Geiselnahme geméss Art. 185 StGB erfiillt, wer jemanden der
Freiheit beraubt, entfiihrt oder sich seiner sonstwie bemichtigt, um einen Dntten zu
einer Handlung zu nétigen. Der Tatbestand der Geiselnahme ist gekennzeichnet durch
die Kombination von Freiheitsberaubung gegeniiber der Geisel und der
Notigungsabsicht gegeniiber einem Dritten (SCHUBARTH, Kommentar Strafrecht,
Besonderer Teil, 3. Band, Art. 185 N. 1; vgl. STRATENWERTH, Schweizerisches
Strafrecht, Besonderer Teil I, S. 106; REHBERG, Strafrecht [11, S. 168;

HANSPETER EGLI, Freihettsberaubung, Entfiihrung und Geiselnahme, Diss. Ziirich
1986, S. 152 f1.). Der objektive Tatbestand ist erfiillt, wenn sich der Tater durch [
Freiheitsberaubung, Entfiihrung oder sonstwie des Opfers bemiichtigt. L
Eine Freiheitsberaubung ist dann gegeben, wenn der Téter die Freiheit des Opfers,
seinen Aufenthaltsort zu verindern, aufhebt (SCHUBARTH, Art. 183 N. 15). Ein
bloss unerhebliches Festhalten, eine nur ganz voriibergehende Freiheitsentziehung ist
allerdings nach allgemeiner Auffassung nicht tatbestandsmassig (SCHUBARTH, Art.
183 N. 23 mit Hinweisen}.

b) Gemiss den tatsiichlichen Feststellungen der Vorinstanzen steht fest, dass der
Beschwerdefiihrer B. voriibergehend derart mit der Pistole bedroht hat, dass diese
bewegungslos an threm Platze beim Schalter stehen geblieben ist, nicht in das
Geschehen eingegriffen und auch keinen Fluchtversuch unternommen hat. Ob dies flir
eine Freiheitsberaubung ausreicht, kann offenbleiben, da der Beschwerdefiihrer mit
seinem Vorgehen sich jedenfalls die Verliigungsmacht iiber B. verschafft hat, was fiir
die Erfiillung der dritten Tatbestandsalternative von Art. 1835 StGB, des
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Sichbemdichtigens, ausreicht (vgl. SCHUBARTH, Art. 185 N. 2 unter Hinwelis auf die
Botschaft zur Neufassung von Art. 185, BBl 1980 1 1261). Somit ist der objektive
Tatbestand von Art. 185 StGB erfiillt.

c) Der Beschwerdefiihrer macht geltend, der neue Tatbestand der Geisclnahme sei fiir
besonders qualifizierte Fille politischer oder ideelter Natur geschaffen worden, bei
welchen mit dem Druck der Geiselnahme Geldforderungen, Freilassung anderer oder
sonstwie erpresserische Lésungen durchzusetzen versucht wiirden. Dagegen habe der
Gesetzgeber einen Fall wie den vorliegenden, wo bei einem qualifizierten Raub
zusitzlich eine mit dem Beraubten

BGE 113 IV 63 S. 66

nicht identische Person bedroht werde, nicht als Geiselnahme ansehen wollen;
vielmehr werde dieses Verhalten von Art. 139 StGB erfasst. Der Beschwerdeflihrer
unterstellt offenbar, dass vorliegendenfalls auch in der zweiten Phase der Tatbestand
des Raubes erfiillt sei, weshalb eine zusétzliche Verurteilung wegen Geiselnahme
abzulehnen sei.

aa) Die Gewaltanwendung oder die Drohung gemiss Art. 139 StGB muss sich gegen
eine Person richten, die zumindest eine faktische Schutzposition in bezug auf die
“Sache hat, die gestohlen werden soll. Diese Person kann sein der Gewahrsamsinhaber
{eétwa ein Geldbote), der Gewahrsamshtiter {(z.B. ein Securitasmann auf nichtlichem
Rundgang um das Haus) wie auch ein Dritter, der Nothilfe leistet (vgl.
STRATENWERTH, a.2.0., S. 213; REHBERG, a.a.Q., §. 47). Richtet sich dagegen
die Gewalt oder die Drohung gegen andere Personen wie etwa Passanten oder
Kunden, kommt Art. 139 StGB nicht mehr zur Anwendung (teilweise abweichend
ARZT, ZStR 99 1983, S. 261). Umgekehrt fillt jede Drohung gegen jemanden, der
nicht selbst eine faktische Schutzposition in bezug auf die Sache hat, unter Art. 185
StGB, sofern die Drohung zu einem Sichbemaéchtigen im Sinne dieser Bestimmung
fiihet. Die EntscheidungBGE 102 IV 20, wo fiir den Fall der Drohung gegen eine
Kundin die Erfiillung des Raubtatbestandes angenommen wurde, ist durch die
Gesetzesrevision vom 9. Oktober 1981 mit der Einfiihrung des Tatbestandes der
Getselnahme iiberholt.

bb) Aus dem Gesagten ergibt sich, dass in dieser zweiten Phase der objektive
Tatbestand von Art. 185 StGB erfiillt 1st, nicht jedoch derjenige von Art. 139, da
keine Drohung gegen die Postbeamtin festgestellt ist. Die Vorinstanz hat somit den
Beschwerdefiihrer zu Recht aus Art. 185 StGB verurteilt. Zwar mag eine
Geiselnahme nicht zu seinem urspriinglichen Tatplan gehort haben. Dies dndert
jedoch nichts daran, dass er aus der Situation heraus gegen die flir 1hn iiberraschend
anwesende Drittperson B. vorgegangen ist, Der subjektive Tatbestand von Art. 185 |
StGB ist erfiillt, weil der Beschwerdefiihrer im Bewusstsein handelte, dass er sich der
B. bemichtigte, und weil er iiberdies in der Absicht handelte, auf diese Weise die
Postbeamtin zur Herausgabe des Geldes zu veranlassen (Drittndtigungsabsicht).

3. Der Beschwerdefiihrer hat sich somit in der ersten Phase wegen Raubes nach Art.
139 StGB, 1n der zweiten wegen Geiselnahme nach Art. 185 StGB stratbar gemacht.
Zu priifen ist das Konkurrenzverhiltnis.

BGE 1131V 63 §. 67
Idealkonkurrenz ist dann gegeben, wenn der Téter mnehrere Tatbestinde durch eine

Handlung erfiillt, von denen keiner den Unrechtsgehalt der Tat ganz erfasst. Bei einer
Aktion wie der vorliegenden ist von einer einzigen Handlung auszugehen, und zwar
auch dann, wenn zwischen zwel Phasen unterschieden werden kann und wenn im



“Ergebnis die Erfullung des Raubtatbestandes nur fiir die erste und die der
Geiselnahme nur fiir die zweite bejaht werden kann.
Der Unrechtsgehalt des Raubes besteht im Angriff auf das in fremdem Gewabrsam
stehende Eigentum, vorliegendenfalls der Post, und in der Beeintrdchtigung der
personlichen Freiheit des Gewahrsamsinhabers, hier der Postbeamtin. Der
Unrechtsgehalt der Geiselnahme liegt demgegeniiber im Angriff auf die Person der
Geisel, in casu der Kundin, sowie in der Beeintrichtigung der persénlichen Fretheit
der gendtigten Person, konkret der Postbeamtin. Daraus erhellt, dass keiner der beiden
Tatbestinde den Unrechtsgehalt der Tat voll ausschépft. Der Raubtatbestand erfasst
nicht den Angriff auf die Geisel und die Geiselnahme nicht jenen auf fremdes
Vermdgen und fremden Gewahrsam. Die Vorinstanz hat deshalb im Ergebnis
zutreffend Idealkonkurrenz zwischen Art. 139 und Art. 185 $tGB angenommen
{ebenso REHBERG, Strafrecht III, S. 52 und 170, ARZT, a.a.0., §. 260 Fn 8 und 5.
268).
Allerdings ist einzuriumen, dass sich vorliegendenfalls Art. 139 und 185 S(GB in
ihrem Unrechtsgehalt nicht unerheblich itberschneiden. Dies schliesst jedoch
Idealkonkurrenz nicht aus, sondern betrifft das Ausmass der gemaiss Art. 68 Ziff. 1
Abs. 1 StGB vorziinehmenden Straferhéhung,. Dass die Strafe in Verkennung dieses
Gesichtspunktes ansgefillt worden sei, wird aber in der Beschwerde nicht geltend
gemacht und ist im Hinblick auf die weiteren Straftaten des Beschwerdefiihrers auch

nicht ersichtlich.
Entscheid

Demnach erkennt das Bundesgericht:
Die Nichtigkeitsbeschwerde wird abgewiesen.
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Arrét du 15 aolt 2007
Cour de droit pénal

Composition

MM. les Juges Schneider, Président,

Wiprachtiger, Ferrari, Favre et Ziind,

Greffiere: Mme Angéloz,

Parties i

X e

recourant, représenteé par Me Vincent Spira, avocat,

contre

Procureur général du canton de Genéve,
case postale 35365, 1211 Genéve 3.

Objet
Prise d'otage (art. 185 CP),

recours en matiére pénale contre I'arrét de la Cour de cassation du canton de Genéve du 5
avril 2007.

Faits :

Al

Par arrét du |17 novembre 2006, la Cour d'assises du canton de Genéve a condamné

X. , ressortissant frangais né en (968, pour brigandages aggrav<s, crimes manques

de bngandage aggrave, prise d'otage aggravée, violences et menaces contre les fonctionnaires,
violations graves des régles de In circulation, vols d'usage et infraction & la lot tédérale sur le
séjour et Iétablissement des étrangers. 4 [7 ans de réclusion, sous déduction de la détention
préventive suble, et a I'expulsian du territoire suisse pour une durée de {3 ans,

B.
Cette condamnation repose, pour l'essentiel et en résumeé, sur les faits suivants.
B.a Le ler mars 2003 a 19 heures 15, X. . faisant usage d'une voiture volée, s'est

post€, avee un comparsg, a la sortie du magasin Conforama de Meyrin. Armé d'un fusil de
chasse a deux canons juxtaposés, dont le canon et [a crosse étaient sciés, alors que son
comparse était muni d'une arme factiee, ils ont suivi un employé, Y. , qui quittait son
lieu de travail en voiture.

A un feu rouge, le comparse de X. est sorti du véhicule, a ouvert la portiére avant
droite de celui de I'employe, lequel se trouvait devant le leur. Pointant son arime sur le ventre



de l'empioyé, il a effectué un mouvement de charge et lui a intimé l'ordre de le conduire au
magasin. Repoussé par l'employé, il lui a asséné un eoup sur le front, lui causant une plaie de
3 em. L'employé a toutefois réussi 2 s'enfuir, a quatre pattes, vers le véhiculede X. |
dont il a ouvert la porti¢re en demandant du secours. Sur quoi, X. a pointé son arme
dans sa direction, mais a quitté les lieux a l'arrivée de son comparse.

B.b Le 3 mars 2003, également avec un comparse, X. , armé d'un fusil de ehasse a
deux canons juxtaposés. dont chacun était chargé d'une cartouche, s'est rendu 4 6 heures du
matin sur le parking du magasin Conforama de Bussigny, ou il a guetté l'arrivée du personne).
A 8 heures 30, cagoulé, il s'en est d'abord pris 4 une secrétaire et I'a contrainte, sous la menace
de son fusil, & lui ouvrir les bureaux du personnel. Avec son comparse, Jui aussi cagoulé et
muni d'un revolver factiee ainsi quc d'un appareil 4 décharges électriques, il s'est posté dans le
couloir d'entrée donnant accés aux bureaux du personnel. Au fur et & mesure de lewr arrivée,
les 30 employés du magasin ant été enfermés dans les toifettes, sous la menace des armes, qui
leur étaient appliquées sur la tempe, le eou, le visage ou le torse. Certains d'entre eux ont été
violemment frappés. Pour impressionner les employés ct les soumettre a sa volonté,

X. 4 fait feu avec son arme en direction du sol. Des menaces de mort ont été

proférées a réitérées reprises.

Lorsque le directeur du magasin est arrivé, accompagné de sa fille de 16 ans, X. a
menacé de le tuer s'il n'ouvrait pas le coftre-fort, pendant quc son comparse contraignait la
Jjeune fille a rejoindre les employés dans les toilettcs, Le dirceteur a crié qu'il n'avait pas le
code du coffre et 2 alors été frappé. 1l craignait pour sa vie, celle de sa fille et celle des
employés. 1l régnait un climat de terreur. Finalement, une des employés enfermés dans les
toilettes a fait savoir qu'elle connaissait le code du cotfre et a été contrainte de 'ouvrir, sous la
menace d'étre tuée au cas ou elle appellerait la pelice ou le serviee de séeurité du magasin.
Avec un butin d'environ 277'000 fr., les deux agresseurs ont ensuite quitté les lieux, tout en
menagant encore un chauffeur de poids-lourd qui obstruait leur passage sur le parking du

magasin.

B.c Le 13 juillet 2004, a 9 heures, aprés un repérage des lieux, X.- , & nouveau
aceompagné d'un comparse auquel il avait remis un revolver chargé, s'est rendu, avec un
véhieule volé, & 'armurerie de Z. , & Genéve. Le visage dissimulé par un masque a

poussiére, il a braqué son arme chargée, dont lc chicn était armé, sur la t€te de l'armuries et I'a
eontraint & lui remettre des armes de poing et de collection. 1 I'a ensuite ligoté et obligé a se
mettre a genoux, puis l'a attaché a un tour dans ['arri¢re boutique. Aprés quoi, il a tiré un coup
de feu dans la porte du coffre-fort ouvert ct s'est fait remettre les clefs du premier étage, ot se
trouvaient les armes de type fusil 4 pompe. Le butin a été de 14 armes (10 pistolets et 4

revolvers).
B.d Le 2 aott 2004 4 19 heures 45, derechef au volant d'une voiture provenant d'un vol,
X, s'est a nouveau rendu au magasin Conforama de Bussigny. Muni d'une des armes

volées chez Z. et la téte camouflée par une casquette et un masque, il a braqué son
pisiolet sur unc employée qui se trouvait 4 I'extéricur de la porte de scrvice du inagasin. Elle
discutait avec un collégue de la sécurité, qui se tenait dans I'embrasure de la porte en la
maintenant cuverte. Alors qu'il ordonnait a 'employée de rentrer dans le magasin sous la
imenace de son pistolet, l'agent de sécurité s'est réfugié A I'intérieur, laissant [a porte se
verrouiller derriére Ini et 'employée a 'extérieur. X. _aalors pris la fuite. Pris en
chasse par la police, qui avait été alertée par l'agent de sécurité, il a commis des excés de
vitesse et de nombreuses infraetions graves a la circulation routiére, mettant en danger les
usagers de la route, avant de perdre la maiisise de son véhicule et d'étre arrété.

B.e Le 5 avril 2005, alors qu'il était incareéreé & Champ-Dollon et était convoqué chez le juge
d'instruction, X. . au sortir des teiletles, a ingnace un eonvVoOyeUEr avec une arme
factice, confectionnée avec une semelle de ehaussure. 1 a ¢té repoussé a l'intériewr des
toilettes par le convoyeur, et, avec ['aide de collegues de ee deruier, a pu étre maltrisé.

B f S'agissant du verdict de culpabihté relatif aux faits survenus le 3 mars 2003 au magasin
Conforama,. la Cour d'assises a refenu que ces faits étaient eonstitutifs de brigandage qualific
au sens de I'art. 140 eh. 2 CP et de prise d'otage qualifi¢e au sens de l'art. 185 ch. 2 et ch. 3 CP
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et que ces deux infractions entraient en concours. Elle a notamment relevé que le brigandage,
méme sous sa forme qualifiée, ne recouvrait pas la totalité des agisscments délictueux de
I'accusé, précisant que dans la mesure ot les faits constitutifs de cette infraction se
recoupaieut avec ceux de la prise d'otage, il en serait tenu compte dans la fixation de la peine,

C.
X. s'est pourvu en cassation. En ce qui concerne les faits survenus le 3 mars 2003, il

contestait que la prise d'otage puisse étre retenue en sus du brigandage.

Par arrét du 5 avril 2007, la Cour de cassation genevoise a écarté le pourvoi, considérant 4 son
tour que les infractions litigieuses étatent réalisées et entraient en concours.

D.
X torme nn recours en mati¢re pénale au Tribunal fédéral. Invoqnant une violation

de 'art. 185 CP, il conclut & I'annulation de l'arrét attaqué, en sollicitant I'assistanee judiciaire.
Ume réponse n'a pas été requise.

Le Tribunal fédéral considére en droit:

I
L'arrét attaqué a été rendu par une autorité cantonale de derniére instance (art. 80 al. | LTF),

dans une cause de droit pénal (art. 78 al, | LTF). 1] peut donc faire I'objet d'un recours en
matiére pénale (art. 78 ss LTF), que le recourant, qui remplit manifestement les conditions de
l'ast. 81 al. 1 LTF, est habilité 4 former.

Le recours peut notamment étre formé pour violation du droit fédéral (art. 95 let. a LTF), ¥
compris les droits constitutionnels. Il ne peut critiquer les constatations de fait qu'au motif que
les faits ont été établis de fagon manifestement inexacte, c'est-a-dire arbitraire (cf. Message du
28 février 2001 relatif a la révision totale de l'organisation judieiaire tédérale; FF 2001, 4000
ss, 4135) ou en violation du droit av sens de l'art. 95 LTF, et pour autant qne [a correction du
vice soit susceptible d"influer sur le sort de la cause (art. 97 al. 1 LTF).

Le Tribunal fédéral apphique le droit d'office (art. 106 al. | LTF). Il n'est done limité ni par les
arguments du reeourant ni par la motivation de |'autorité précédente. Toutefois, compte tenu,
sons peine d'trrecevabilité (art. 108 al. | let. b LTF), de l'exigence de motivation prévuc a
I'art. 42 al. 1 et 2 LTF. 1l n'examine en principe que les griefs invogués et n'est dés lors pas
tenu de traiter des questions qui ne sont plus diseutées devant lui. Il ne peut aller au-dela des
conclusions des parties (art. 107 al. 1 LTF).

2,
Le recourant allegue d'abord que, sur un point, l'état de fait de I'arrét attaqué est incomplet.

2.1 Comme il le releve, le caractére incownplet d'un etat de fait ne se confond pas avec
['établissement manifestement inexact des taits. Il peut néanmoins étre invoqué en tant qu'il
aboutit & une violation de la loi matériefle et revient afors a se plaindre d'une violation du droit
au sens de l'art, 95 LTF (cf. Message précitc, 4135/4136; Alain Wurzburger, Présentation
générale et systeme des recours, in La nouvelle loi sur le Tribunal fédéral, édité par Uss
Portrnann, Lausanne 2007, p. 20/21: Bernard Corboz, Introduction a fa nouvelle loi sur le
Tribunal fedéral, in SJ 2006 p. 319 ss, p. 342). Comme pour le grief d'établissement
manifestement inexact des faits, il faut toutefois que la réparation du vice soit susceptible
d'influer sur le sort de [a cause.

2.2 Le recourant soutient que l'aiét attaqué est ineomplet dans |a mesure ou il constate que,
lorsqu'il s'en est pris i la secrétaire artivée en premies lieu le 3 mai 2003, il lui a intimé l'ordre
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de [uj ouvrir-"les bureaux du personnel”. En réalité, comme l'avait retenu la Cour d'assises, il
fut avait ordonng d'ouvrir "le bureau de |a eomptabilité" et ee n'est qu'aprés avoir appris
qu'elle n'en détenait pas les elefs qu'il 'avait eontrainte & ouvrir "les bureaux du personnel”, A
raison de eette lagune, I'autorité cantonale aurait méeonnu qu'il n'avait pas d'emblée |'intention
d'enfermer la secrétaire, mais ne I'avait fait quc pour commettre le brigandage, et, de la sorte,
aurail admis a tort que c'est intentionnellement qu'il avait pris des pcrsonnes en otage.

2.3 Cette critique tombe & faux. Ce n'est pas parce qu'elle avrait méeonnu le fait invoqué que
['autorité cantonale a retenu que le recourant a agi intentionnellement. mais parce qu'elle a
considéré que le braquage avait ét¢ planifié et mené 4 hien de telle maniére que le earactére
intentionnel de la prise d'otage n'était pas contestable. Le complétement de I'état de fait dans
le sens voulu par |e recourant ne serait dés lors pas suseeptible d'influer sur le sort de la cause.

3.
Le rccourant eonteste la réalisation dcs éléments eonstitutifs de I'infraction de prise d'otage.

3.1 Sur le plan objectif, la prise d'otage suppose que Vauteur ait séquestré une personne, ['ait
enlcvée ou, de toute autre fagon, s'en soit rendu maitre. Du point de vue subjectif, 'auteur doit
avoir agi pour contraindre un tiers 3 faire, 4 ne pas faire ou a laisser faire un acte; il faut en
outre que son comportement ait été intentionnel, le dol éventuel étant suffisant. I s'agit d'une
infraction contre la liberté, qui protége au prcmier chef la liberté personnelle de l'otage ainsi
que son intégrité physique et psychique, mais aussi la liberté de détermination de la personne
confraimte &adopter le comportement exigeé par 'auteur (ATF 121 1V 178 consid. 2a p. 181; -
113 IV 63 consid. 2a p. 65). L'infraction est réalisée dés gue l'auteur, en vue de contraindre un
| tiers & un comportement, s'cst rendu maitre de l'otage,

La séquestration eonsiste  retenir, par la contraintc, une personne en un lieu déterminé (ATF
113 IV 63 consid. 2a p. 65), alors que l'enlévement consiste & emmener, contre sa volonté,
une personne dans un autrc lieu, oi elle se trouve sous la inaitrise de son ravisseur (ATF 119
[V 216 consid. 2f p. 221). Le comportement délictueux cst aussi réalisé [orsque, de toute autre
fagon, I'auteur se rend maitre de la victime. Il s'agit d'une clause générale visant a éviter que
des comporteinents qui ne constituent pas, a proprement parler, une séquestration ou un
enlévewnent, mais qui permettent & l'auteur de se rendse maitre de la victime, échappent 4 toute

sanction.

Le comportement délietueux doit viser & contraindre un tiers 4 faire, a ne pas faire ou a laisscr
faire un acte. Selon la jurisprudence, approuvée par une majorité de la doctrine, est un tiers
foute personne autre que l'autcur ou l'otage (ATF 121 IV 162 consid. le p. 170 ss, dans lequel
le Tribunal fédéral a exposé pourquoi, avec la doctrine majoritaire, il n'entendait pas s'éearter
dc sa jurtsprudenee antérieure sur la question).

L'auteur doit avoir agi avec l'intention aussi bicn de se rendre maitre de l'otage que de
contraindre un tiers & un certain comportement.

3.2 Il est indéniable que le recourant, en cnfermant les 30 employés dans les toiletes, sous la
menace de son arme, en frappant certains d'entre eux ¢t en tirant un coup de feu en direction
du sol pour les terrariser, les a séquestrés. Il n'est pas non plus contestable qu'il 2 agi ainsi
pour contraindre le garant effectif du bien convoité, qu'il croyait &tre le directeur, a le laisser
s'en emparer. Enfin, il est indiseutable qu'il a agi de la sorte avec conscience et volonté, donc
intentionuelleinent. Les éléments eonstitutifs de la prise d'otage sont ainsi 1€éalisés.

4,
En réalité, le recourant conteste surtoul que l'infraction litigieuse puisse étre retenue en

cancaurs avec le brigandage.
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4.1 Il'y a concours réel en cas de concours d'infractions, c'est-a-dire lorsque, par plusieurs
actes, l'auteur commet plusieurs infractions. 1l y a concours idéal, lorsque, par un seul aete ou
un ensemble d'actes formant un tout, 'auteur enfreint plusieurs dispositions pénales
différentes, dont aucune ne saisit I'acte délictueux sous tous ses aspects.

L'art, 140 CP, qui réprime le brigandage, protége le patrimoine, mais aussi la liberté d'autrui
(ATF 1291V 61 consid. 2.1 p. 63). En revanche. l'art. 185 CP protége exclusivement la
liberté, de ['otage, d'une part. et du tiers contraint, d'autre part {cf. supra, consid. 3.1). Les
biens juridiques protégés par I'une et l'autre disposition ne se recouvrent donc pas
entiérement.

Dans I'ATF 113 IV 63, le Tribunal fédéra! a éi¢ amené a examiner le cas on, dans vn premier
temps, l'auteur avait exclusivement menacé Yemployée de [a poste avec un pistolet et obtenu
ainsi qu'elle lui remette l'argent déposé prés du guichet, puis, dans un second temps, dirigé
son arme contre une cliente, ce qui avait conduit 'employée de la poste a placer une somme
d'argent dans un sac et 2 le lui remettre, sans que, durant cette seconde phase, ['employée ait
été a nouveau menacée. Il a estimé que le eomportement adopté par l'auteur durant la
premiére phase était constitutif de brigandage et que celui par lequel, durant la seconde phase,
il avait uniquement menacé 1a cliente pour I'immobiliser prés du guichet et 'avait ainsi mise
hors d'état de résister, était constitutif de prise d'ctage. Il a considéré que, dans un tel cas, il ¥
a coneours entre le:brigandage et la prise d'otage.

La doctrine majoritaire souscrit a cette jurisprudence (cf. Bernard Corboz, Les infractions en
droit suisse, vol. [, Berne 2002, art. 185 CP, n° 53; Rehberg/Schmid, Strafrecht IIi, Delikte
gegen den Einzelnen, 7éme éd. Zurich 1997, p. 366; Schubarth, Kommentar zum
schweizerischen Strafrccht, vol. II, art. 139 aCP, n® 97; Trechsel, Kurzkommentar, 2éme éd.
Zurich 1997, art. 185 CP, n° 11; Andreas Koch, Zur Abgrenzung von Raub, Erpressung und
Geiselnahme, Thése Zurich 1994, p.153 ss, qui estime toutefois que dans I'ATF 113 [V 63
c'est le concours recl qui et dii &tre retenu).

Certains auteurs sont en revanche d'un autre avis. Atnsi, pour Stratenwerth, la prise d'otage
absorbe le brigandage, car la peine encourue pour la premiére de ces infractions suffit pour
tenir compte des spécificités de la seconde dans le cadre de la fixation de la peine (cf.
Stratenwerth, Schweizerisches Strafrecht, Partie spéciale II, 6éme éd. Berne 2003, § 5 n® 58).
Vera Delnon et Bernhard Riidy estiment que, lorsque |a violence ou la menace exercée par
Jauteur contre des tiers ou des personnes susceptibles de le protéger vise exclusivement &
briser la résistance de celui qui a la garde du bien convoité, seul le brigandage doit &tre retenu.
En revanche, si la volonté de l'auteur va au-dela de 1a remisc du bien convoité et s'il prend une
personne en son pouvoir ou s'il utilise une personne qu'il 4 déja maitrisée, pour, par exemple,
obliger la police a le laisser s'enfuir, il y a concours idéal entre le brigandage et la prise
d'otage (cf. Vera Delnon/Bernhard Riidy, Verbrechen und Vergehen gegen die Freiheit,
Strafuesetzbuch 11, in Basler Kommentar [L, art. 185 CP, n° 52; dans l¢ méme sens, cf,
également Marcel Alexander Niggli/Christof Riedo, Sirafbare Handlungen gegen das
Vermégen, Strafgesctzbuch I, in Basler Kommmentar If, art. 140 CP, n® 183).

4.2 L'opinion de Siratenwerth n'est pas convaincante. Pour déterminer s'il y a concours idéal
entre deux infractions ou si, au contraire, l'une d'elles absorbe t'autre, la question pertinente
est de savoir si les biens juridiques protégés par chacune d'elles se recouvrent. S'ils ne se
recouvrent pas ou pas entiérement, aueune des deux infractions ne saisit fe comportement de
I'auteur sous tous ses aspects, de sorte que toutes deux doivent étre retenues. On ne voit pas en
quoi le fait que la peine encourue, théoriquement, pour l'une d'elles suffirait pour conclure

qu'elle absorbe l'autie.

L'opinion de Vera Delnon et de Bernhard Riidy peut étre suivie, dans la mesure ot ces deux
auteurs admettent le concours entre le brigandage et Ja prise d'otage, lorsque celui qui commet
un brigandage se rend aussi inaitre d'une personne pour ciipécher la police de le poursuivre.
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Dans la mesure toutefois o ils considérent que le recours 4 la violence ou a la menace contre
une personne non impliquée, dans le but d'exercer une conirainte sur celui qui a la garde du
bien convoité, est constitutif de brigandage, leur opinion repose sur le vaisonnement de 'ATF
102 TV 20, qui a €té abandonné dans I'ATF 113 IV 63, depuis lequel le Tribunal fédéral
qualific un tel comportement de prise d'otage.

4.3 En I'espece, le reeourant et son comparse ont menae¢ des personnes dont ils eroyaient
qu'elles pourraient leur donner accés au coffre, afin qu'elles le leur ouvrent et qu'ils puissent
s'emparer de son contenu, adoptant ainsi tn eomportement qui doit étre qualifié de
brigandage. Ils se sont cependant aussi rendus maitres de nombreuses autres personnes, non
impliquées, et cela également dans Je but de contraindre celles qui étaient suseeptibles de le
faire de leur cuvrir le coffre; un tel comportement doit étre qualifié de prise d'otage. Les deux
infractions sont donc réalisées et doivent étre retenues en eoncours, eela d'autant plus que les
agissements du reeourant ¢t de son comparse ont porte atteinte non seulement a la liberté des
employés séquestrés et de la personne contrainte de leur ouvrir le eoffre, mais aussi au
patrimoine d'autrui, soit & un bien juridique protégé par l'art. 140 CP, mais non par l'art. 185
CP. Subséquemment, l'arrét attaqué ne viole pas Je droit fédéral en tant qu'il retient le
concours entre le brigandage et ]a prise d'otage.

5.
Le reeours doit ainsi €tre rejeté. Compte tenu du fait que le recourant a été eondamné 2 une

lourde peine et que la l'affaire soulevait une question juridique presentant uue certaine
=TT w5 Rae - difficultd, la requéte d'assistance judiciaire sera admise. En conséquence, il ne sera pas pergu
de frais et une indemnité de dépeus sera allouée au mandataire du recourant,

Par ces motifs, le Tribunal fédéral prouonce:

1
Le recours est rejeté.

2.
La requéte d'assistance judiciaire est admise.

3.
[l n'est pas pergu de frais.

4,
Une indemnité de dépens de 3000 fr, est allouée au mandataire du recourant.

5.
¢ présent arrét est communigué en copic au mandataire du recourait, au Procureur général

du canton de Genéve et & la Cour de cassaiion du canton de Geneve,
Lausanne, le |5 aoat 2007

Au nom de la Cour de droil pénal

du Tribunal fédéral suissc

Le président: La greffiére:
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Taking of Hostages Act 1982

1982 CHAPTER 28

An Act to implement the International Convention against the Taking of Hostages; and for connected

purposes,
[13th July 1982)
Annotations:
Commencement Information
" Act not in force at Royal Assent; Act wholly in force at 26.11.1982 see s. 6
1 Hostage-taking
’ AT D

= - - = ()-- A petsori-Whatever his nationality, who, in the United Kingdom or élsewhers =552
(a} detains any other person (“the hostage”), and
(b) in order to compel a State, international governmental organisation or person to do or
abstain from doing any act, threatens to kill, injure or continue to detain the hostage,
commits an offence.

(2) A person guilty of an offence under this Act shall be liable, on conviction on indictment, to
impnsonment for life.

2 Prosecution of offences
(1) Proceedings for an offence under this Act shall not be instituted—
(a) in England and Wales, except by or with the consent of the Attomey General;, and
(b} in Northern Iretand, except by or with the consent of the Attorney General for Northern
Ireland.

{2) As respects Scotland, for the purpose of conferring on the sheriff jursdiction to entertain
proceedings for an offence under this Act, any such offence shall, without prejudice to any
Jurisdiction exercisable apart from this subsection, be deemed to have been committed in any
place in Scotland where the offender may for the time being be.

FUB)

Annotations:

Amendments (Textual)
F1 S. 2(3) repealed {17.8.1891) by Northern (reland {(Emergency Provisions) Act 1981 {c 24, SIF
39:1), ss. 69(1), 70(4}, Sch. 8 Partl

3 Extradition

() . F1

(2) InSchedute 1 to the M1Suppression of Terrorism Act 1978 (offences not to be regarded as of
a political character) after paragraph 11 there shall be inserted the foliowing paragraph—

* Taking of hoslages
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Ukraine

KpaMminasoanii kogexe Yxpainy

(Big cTaTTi 147 o cTatTi 263 ), (cT.1 - cT.146 ( 2001-05 ), ( JoaaTku ( 2003-
05)

Source: http://zakon.rada.gov.ua/cgi-bin/laws/main.cqi?nreq=2002-05
Translation: http.//www.legislationline.org/documents/section/criminal-codes
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Bepxosna Papa Yupainu; Kopewc YwpaiHu, Kopexc, i z , SO
3aKoH pin 05.04.2001 N2 2341-I11 g\

I(aﬁn}; | AokyMeHTH | Ictopin | Nos’s3aHi gox-Tv | NyGnikauyii |

[oxymenT 2341-14, oCTaHHA penakyia Big 30.04,2009 Ha njactasi 1180-17, YiHHHRA

BxhE BE Q&

Cyopingd: {L] 2 3 45 67 8 ¢ 10 »>

KPMMIHANLHMA KOIEKC YKPAIHHM

{ Kogerxc RHaOmpae yuanocTl 3 1 BepacHs 2001 poky,
) amB. m.1 poaginy I "OHPUKIHUEBI TA [OEPEXIAHI

NDOJIOKEHHA" ]

{ BinomocrTi Bepxomnol Papy Ywxpaliwm (BBFP), 2001, N 25-26, cr.131 )

- — e g L E e T e —— )

- —"~F-'*——'“f“f3‘3MlHaMM, BHECEHHMM Bringro 13 3axOHamHA
N 2953-IIT ( 7953-14 ) mig 17.01.2002, BRP, 2002, N 17, cr.121
N 30753-III ( 307%-1=2 ) sipmg 07.03.2302, BBP, 2002, 30, cr.206
N 430-1V ( A430-l: ) Bim 16.01.2303, BBP, 2003, N 14, cr.95
- HabBypae uuHHOCTL 11.06.2003

=

N 485-Iv { 4¥5-1% ) mig 00.02.2003, BBP, 2003, N 14, cr.104
- Habysae uuMHHeocTi 11.06.2003 poxy

N 662-IV ( AH62-15 ) mBim 03.04.2003, BBP, 2003, N 27, cr.2085
- HabBypae vWHHOCTI 01.08.2002 poxry

N 668-1IV { £66-15 ) Bimg 133.04.2003, BBE, 2003, N 26, cr.188

N 669~-IV ( 6n09~15 ) Bip 03.04.2003, BBP, 2003, N 26, z7v.199

N 744~1IV { 744-15% } ein 15.05.2003, BBE, 2003, N 29, cT.234

N AZ0-IV { 850-15 ) pigmg 22.05.2003, BBP, 2003, W 35, cr.271

N 9c¢8-Iv { 308-15 ) sinm 05.06.2003, BBP, 2003, W 38, c7.320

N 1098-IV ( 1098-15 ) mim .0.07.2003, BBP, 2004, N 7, CT.45

N 1130-Iv ( 1130-1% ) ®im 11.07.2003, BBRP, 2004, W 8, .66

N 1626-IV { 1626-15 ) Bin 18.03.2004, BBP, 2004, N 26, cv.36l

N 1723-1v (-1723-15 ) Big 18.05.2004, BBP, 2004, N 36£‘ET 430 )

{ Hono Bi3H3AAHA HEKOHCOTHATYLINRHMKY CKDeMMWx [oJONSeHE OUB.
FPiwenus KoHcoruryuiwHory Cyny

N 19-pa 2004 ( violbo7id o4 ) Big 02.11.2004 }
{ I35 amizame, BrHeCeHuMY 2rigHo i3 3akoHamu
N 2252-4V { S2I2-15 ) Big 16.12.2074, BaL®2005, N 5, cr.1i9
N 2276-IV ( 2276-1% ) Big 21.12.2004, BBP, 2005, N 6, cr.134
N 228%-Iv ( 2289-15 ) mim 23.12.2004, BBP, 2005, N 6, cr.139
N 2308-1Iv { 2203-15 ) Bin 11.01.2005, BBP, 7005, N &, cr.145
N 2322-Iv ( 2322- } Bip 12.01.2005, BBP, 2005, N 10, cr.187
N 2456-IV { 2456-15 } Big 03.03.2005, BBP, 2005, N 16, cm.2a0
N 2586-Iv ( 25858-15 ) Bim 31.05.2005, BBP, 2085, N 27, c7.35%
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YMUCHE POBNOJIONeHHA Jikapcwkol TaeMHuwll ocoOokp, AKiLM Boda
&Tqdle BilooMa y 2B'43Ky 9 BMKOHaHHAM NpodeciiHux uwn  CcIoy®OJBuX
o0oB'A3K1B, AKWO TaKe OI1SHHA COPUYMHWIIO TAXKLI Hacniaxku, -

rApasTeca WTpadoM D[O N'ATIZECATH HEONOIATKOBYBAHWY MIHIMyMiE
HNOXDAIE rpoMandH abo PPOMAOCLKMMU POSCTAMM Ha CTPOK  HQ  JOBOXCOT
copoka ToOuvH, abo no30aBNeHHAM nNpabBa oO0iMMaTH NeBHl nmocamgM uu
IAAMATUCA  NeBHOKWw OiANBHICT Ha CTpok OO TpPhOX POK1B, ato
BMNPABHMMKY pOBOTAMM Ha CTPOK OO DROX pokis.

Pos gian IIT
BJIOYUHA OPOTH BONI, YECTI TA [IOHOCTI OCOEBH
Crarrss 146, HesmakoHHe no3faBfedHs BONTL ab0 BMKpPaOeHHA JIOOWHK
1. HesakoHHe no3aBabBieHHd BONl abo BHMKpPAaLgEeHHA JNIOOMHM —

KApanThCA OOMeMmeHHAM BOJI1 Ha CTpOXK g0 TpeROX POKiIB  abo
nozBarpJeHHAM BOJIL Ha TOHW caMMA CTpOk.

2., Ti cami mgifAHHA, BYMHEH1 WOHO MANOJITHEODO ad®o 3 KOPHUCIMBHX
MOTHMBIE, WONO IOBQX uM Oinple ocif afo 32 nNornepemHLOKX 3IMOEBEOK IDYNOK
ocif, abo cnocofoM, HeGesMeUHMM OMTA EMTTH YM 3OOPOB'AR NOTEpnincrg,
afo Tawe, WO CyNpOROORYBAJIOCA 2WNOOIAHHAM HOMYy $1i3HMUHMX CTpaARIaHb,
abo i3 macTocyRaHHAM E6p0l, afo 30ifcHOBAHE MPOTATOM TpPHBAIQTQ

dacy, -~

KapaouTecs oOMeReHHsM BOJI1 HA CTpOk OO n'saru  pokie abo
No3G3BJSGHHAM BOJIL HAa TaM CaMMH CTPOK.

3. OiAHHA, nepenbadeHl YJacoTyMHaMmM neplor aGo Jpyrow  uUiel
CTaTTi, BYMHeR1 opradizaceadHon Tpynow, abo Taki, Wo CNPUYMHWUIK

TAXK]1 HaCJllkW, -

KapalTbCA NO30aBAeHHAM BON1 Ha CTPOK Big n'ATHM OO OSCATH
POKIB.

CrarTra 147. 3axonNJeHHA 3apy4HMKiB

1. 3Baxonnenua aBo TpMMaHHA O©OCOO0M AK BapyYHMKa 3 MeTOow
CrOHYKAHHA pOIMYlE 3aTpMMaHOTO, AepxapHol abo 1HWOI yCTaHOBHM,
nignpMeMcTBa €M  opraHiszsauil, @iszuudHol abo chyRGoBol  ©ocobM OO
BYHMHEHHA YM  YTpHMMAHHA Blg BYMHeHHS BynOb—-AkOl gil dax  yMOBH

BB1JILHEHHA 3apy4YHMKa -

KaApaeTeCA noadaBneHHAM BOJN1 Ha CcTpOK Bl N'ATHM 00 BOChMM
DOR1iE,

2. Ti cami pil, AKWO BOHM ByNM BUMHEHI WOOO HEeMNOBHOJITHLOTO
abo opraHisoBaHOw T'pyNow, abo OYAM IOEIHAHI 2 MNoTrpo30K  SHHUWEHHA
mofed, ato Takl, WO CODMUMHMIOM TAXKI Hachigku, -

KapawTeCA NO304dBRSHHAM BOML Ha CTPOK ELO CeMd AO N' ATHAOLATH
pPOKR1B,

Crarrma 148, [[iaMida OUTHHL

[MioMiHa uy®ol IOMTHHM, BUYMHEHa 3 KODPMCJIMBMX abo 1HmM X
OCOGUCTHMX MOTHMBIE,

hitp://zaken.rada. gov ua/cgi-bin/laws/main.cgi?page=4&nreg=2341-1-
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18 U.S.C. 1203 (US code Title 18)

The statute became effective on January 6, 1985

Source: hitp://uscode.house.govidownload/title 18.shtml
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18 USC CHAPTER 55 - KIDONAPFPING A1/08/2008

-J1TE-

-EXPCITE-

TITLE 18 - CRIME3 AND CRIMINAL PROCEDURE
PERT T - CRIMES
CHAETER 55 - KIONBPPING

-EEAD-

-MISC1-

CHAPTER 55 - KIDNAPPING
Sau.
1201. Kidnepping.
1202, Ranscm money.
1203, Hoztage taking.
1204. International parental kidnapping.

BMENDMENTS

1994 - Pub. L. 103-322, title XXXIII, Sez. 330021{1}, Sept. 13,
1994, 108 Stat. 2150, which directecd the amnendment of this title by
"striking 'kidnaping' each plzce it appears and inserting
"kidnapping' ", was executed by substituting "KIDNAPPING" for
"KIDNAPING" in chapter heading and "Kidnapping" for "Kidnaping" in
item 1201, to reflect the prokable intent of Congress.

1983 ~ Pub. L. 03-1t3, Sec. 2{c}), Dec. 2, 1993, 107 stat. 18898,
added item 1204.

1989 - Pub., L. 88-473, title II, Sec. 2002(b}, Oct. 12, 1984, 98
Stat. 71B6G, added item 1203.

1872 - Pub. L. 52-539, title TI, Bec. 202, Qct. 24, 1972, 86
Stat. 1072, substituted "Kidnaping" for "Transportation” in i:zem
1201.

-End-

305/2000 {6:37



-CITE-
18 USC Sec.

-EXPCITE-
TITLE 18 - C
PART I - CRI
CHAPTER 55 -

-HEAD-

—

http://uscode house.gov/download/pis/18C55. ot

Z?%S:;

12563 Q1/08/2008

RIMES AND CRIMINAL PROCEDURE
MES
KIDNAPPING

Sec. 1202. Hostags taking

-STATUTE-
{a) Except

whoever, whether inside or outside the United States, seizes or
detains and threatens tg kill, to injure, or to continue to detain
another person in order to compel & third person or a governmental

organizatian

implicit condition for the release of the person detained, or
attempts or conspires to do so, shall be punished by imprisonment

for any term

_ rssults, shall be punished by death or life imprisonment.

as provided in subsection (b} of this section,

to do or abstain from doing any act as an explicit or

of years or for life and, if the death of any person

required for

{(EY(1) It is not an offense under this =section if the conduct

the offense cocurred outsids the United States unless -

(4} the offender or the person ssized or detained is a natiocnal
of the United States;

(B} the offender is found in the United States; or

{C) the governmental organization scught to be compelled is the

Governmant

of the Dnited States.

{2} It is nmot an offense under this section if the conduct

required for

the offense occurred inside the United States, =ach

alleged offender and each person seized or detained are nationals
of the United States, and each alleged offender is found in the
United States, unless the govermmental organization sought to he

compelled is

the Government of the United States.

{(c] As used in this section, the term "nmational of the United
States" has the meaning given such term in section 101 ({a) (£2} of
the Immigration and Nationality Bect (8 U.5.C. 1101{a})(22}).

~30URCE~-

(Added Pub. L. 28-473, title I1, Sec. 2002(a}, OQct. 12, 1984, 94
Stat. 2186; amended Pub. L. 100-69%90, title VII, Sec. 7029, Nov. 182,
1280, 102 Efrat. 4387, Fub. L. 103-322, title VI, 3ec. 60003{a) (10},
Sept. 12, 1994, 108 Stat. 196%; Pub. L. 104-132, title VII, Ssec.
723(a) (1), Apr. 24, 1986, 110 Stat. 1300.)

-MISC1l-

EMENDMENTS

1996 - Subsec. (al. Pub. L. 104-132 inserted "or conspires”™ after

"attempts".

1894 - Subsec. (a}. Pub. L. 103-322 inserted before period at end

"and, if the

death of any perscn results, shall ke punished by

death or life imprisonment™.
1988 - Subsec. {<). Fub. L. 100-690 substituted "{c) As" for " ()

As".

Section 200
II of Pub. L.
made by this
& note under
later of -

"{1)] the

12, 1%B4);

"(2] the

nf Hostaoes

EFFECTIVE CDATE
3 of part A (Sz2cs. 2001-2003) of chapter XX of title
“8-473 provided that: "This part and the amendments
part [enacting this section and provisions set out as
section 1201 of this title] shall take effect on the

date of the enactment of this jolint resocluticn [Oct.

Qr
date the Internaticnal Convention Against the Taking
ha=s rome 1ntn farce and the MMMited Sraras has hecome

31/05/2009 16:37
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ntion {the convention entered in . foree Z?ﬁ

hat convention {the convention entered into force
and entered intoc force for the United States Jan.

- R

a party to t
June 6, 1383;
&, 1985]."

-End-
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Venezuela "

Cadigo Penal (CP)

Gaceta Oficial de la Republica Bolivariana de Venezuela
N° 5494 Extraordinario Caracas, viernes 20 de octubre de 2000

Source: http:/iwww.mintra_.qov.ve/leqal/codiqos/penalgevenezuela.html




Gaceta Oficial de la Republica Bolivariana de Venezuela
N° 5494 Extraordinario Caracas, viernes 20 de octubre de 2000
La Comisidn Legisiativa Nacional

En ejercicio de la atribucién que le confiere el articulo 6, ordinal 1 del Decreto de
la Asamblea Nacional Constituyente mediante el cual se establece el Regimen
de Transicion del Poder Publico, publicado en la Gaceta Oficial N® 36.920 de
fecha 28 de marzo del afio 2.000, en concordancia con lo dispuesto en el articulo
187 ordinal 1 de la Constitucidn de [a Republica Bolivariana de Venezuela.

Decreta
£l siguiente,
Cédigo Penal

Libro Primero, Disposiciones Generales sobre los Delitos y las Faltas, las
Personas Responsables, y las Penas

Titulo 1.

De La Aplicacidn de la Ley Penal

Articuio 1°
Nadie podra ser castigado por un hecho que no estuviese expresamente previsio

como punible por la ley, ni con penas que ella no hubiere establecido
previamente.

Los hechos punibles se dividen en delitos y faltas.

Articulo 2°
Las leyes penales tienen efecto retroaclivo en cuanto favorezcan al reo, aunque

al publicarse hubiere ya sentencia firme y el rco estuviere cumpliendo la
condena.

Articulo 3°
Todo el que cometa un deiilo o una falta en el territorio de la Republica sera

penado con arreglo a la ley venezolana.

Articulo 4°
Estdn sujetos a enjuiciamiento en Venezuela y se castigaran de conformidad con

la ley penal venezolana:

Replhlica Bolivariana ce venezuela



libertad individual, la pena de presidio serd por tiempo de ocho a dieciséis afios;
sin perjuicio de aplicacion a la persona o personas acusadas, de la pena
correspondiente al delito de porte ilicilo de armas.

Articulo 461°

El que infundiendo por cualguier medio el temor de un grave dafo a las
personas, en su honor, en sus bienes, o simulando érdenes de la autoridad,
haya constrefiido a alguno a enviar. depositar 0 poner a disposicién del culpable,
dinero, cosas, titulos o documentos que produzcan algun efecto juridico, sera
castigado con presidio de tres a cinco afos,

F Articulo 462°
El que haya secuestrado a una persona para obtener de ella o de un tercero,
como precio de su libertad, dinero, cosas, titulos 0 documentos que produzcan
un efecto juridico cualquiera en favor del culpable o de otro que este indique,
aun cuando no consiga su intento, sera castigado con presidio de diez a veinte
afios. Si el secuestro se ejecutare por causar alarma, !a pena serd de dos a

cinco afios de presidio.
__;& o -

———

b T T sl A

Articulo 463°
El que fuera de los casos previstos en el articulo 84, sin dar parte de ello a la

autoridad, haya flevado correspondencia o mensajes escritos o verbales, para
hacer que se consiga en fin del delito previsto en el articulo anterior, sera
casligado con prisidn de cuatro meses a tres afios.

Capitulo Ill.

De la estafa y otros fraudes

Articulo 464°

El gue, con artificios 0 medios capaces de engarfiar o sorprender la buena fe de
otro, induciéndole en error, procure para si o para ofro un provecho injusto con
perjuicio ajeno, sera penado con prision de uno a cinco afos. La pena sera de
dos a seis anos si el delito se ha cometido:

1. En detrimento de una administracién publica, de una entidad auldénoma en
que tenga interés el Estado o de un insfituto de asistencia social.

2°,  Infundiendo en la persona ofendida el temor de un peligro imaginario o el
erroneo convencimiento de que debe ejecutar una orden de la autoridad. El
que cometiere el delito previsto en este articulo utilizando como medio de
engafio un documento publico, falsificado o alterado o emitiendo un cheque
sin provisidén de fondos incurrira en la pena correspondienie aumentada de
un sexto a una tercera parte.

Republica Bolivariana de vVenezuela
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5. Article 8(2)(a) ICC Statute — Grave
i breaches of the 1949 Geneva Conventions

5.1. Elements common to all crimes under Article
8(2){a) ICC Statute

Four elements describing the subject-matter jurisdiction for war crimes
under Art. 8(2)(a) ICC Statute are drafted in the same way for all crimes
under this section and will therefore be discussed separately from the
specific elements of each particular crime. Two of the four deal with the
- persons/ property affected and the other two with the context in which

- the war crime took place.

__Text adopted by the PrepCom

» Such person or persons/property' were/was protected under one
or more of the Geneva Conventions of 1949.

« The perpetrator was aware of the factual circumstances that estab-
lished that protected status./#*

» The conduct took place in the context of and was associated with
an international armed conHict.™

* The perpetrator was aware of factual circumstances that estab-
lished the existence of an armed conflict.

*I This mental element recognizes the interplay between
articles 30 and 32. This footnote also applies to the correspond-
ing element in each crime under article 8(2)(a}, and to the ele-
ment in other crimes in article 8(2) concerning the awareness
of factual circumstances that establish the status of persons
or property protected under the relevant international law of

BT

armed conflict.

He protection of property is only relevantin the context of Att, 8(2)(a) (iv) of the 1CC Statute. All
the other crimes are crimes carmmitted against protected persons.

17
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Elements of War Crimes uneer the Rome Statute 2/‘7 é ,é

Art. 8(2){a}{viii) - Taking of hostages

Text adopted by the PrepCom

War crime of taking hosrages

1. The perpetrator seized, detained or otherwise held hostage one or
INOIE PErsons.

2. The perpetrator threatened to kill, injure or continue to detain such
person or persons,

3. The perpetrator intended to compel a State, an international orga-
nization, a natural or legal person or a group of persons to act or refrain
fromactingas anexplicit orimplicit condition for the safety or the release

of such person or persons.
4. Such person or persons were protected under one or more of the

Geneva Conventions of 1949.

5. The perpetrator was aware of the factual circumstances that estab-
lished that protected status.

6. The conduct took place in the context of and was associated with
an international armed conflict.

7. The perpetrator was aware of factual circumstances that estab-
lished the existence of an armed conflict.

Commentary

Travaux préparatoires/Understandings of the PrepCom

With regard to the war crime of ‘taking of hostages’ it is worth noting that
the elements of this offence are largely based on the definition in the 1979
International Convention against the Taking of Hostages (‘the Hostages
Convention’},’ which is not a treaty of international huinanitarian law and
which was drafted in a different legal context. However, as in the case of the
crime of torfure, the definition of the crime of hostage-taking was adapted
by the PrepCom to the context of the law of armed conflict. According to
Article 1(1) of the Hostages Convention,

any person who seizes or detains and threatens to kill, to injure or to
continue to detain another person (the ‘hostage’) in order to compel a
third party, namely a State, an international organisation, a natural or
judicial person, or a group of persons, to do or abstain from doing any
act as an explicit or implicit condition for the release of the hostage

commits the crime of hostage-taking. Takinginto accountthe caselaw from
the Second World War, this definition was considered to be too narrow.

L 18 TLM {1979) 1457



The text in the LOC, therefore, defines the specific mental element in the
following tering, adding the ernphasised element:

The perpetrator intended to compel a State, an international organisa-
tion, anatnral or legal person or a group of persons, to act or refrain from
acting as an explicit or implicit condition for the safety or the release of
such person or persons.

It seems that Element 1 may also be a bit broader than the definition
in the Hostages Convention in so far as it adds the catch-all formulation
‘or otherwise held hostage.

The other changes from the Hostages Convention have no substantive
impact. Given the ensuing list, the words ‘a third party, namely’ were felt
to be superfluous. The term ‘legal person’ was considered to be the correct
term instead of ‘judicial person’ There is also no obvious difference in
meaning between the verbs ‘to refrain’ and ‘to abstain’

~Legal basis of the war crime
The offence of hostage-taking is a grave breach under the 1949 Geneva
‘Conventions {Art. 147 GCIV).

 Remarks concerning the material elements
Inthe Blaskiccase, theICTYwasless specificthan the PrepComand defined

the crime in the following terms:

Within the meaning of Article 2 of the Statute, civilian hostages are per-
" sons unlawfully deprived of their freedom, often arbitrarily and some-
times under threat of death. However, ... detention may be lawful in
some circumstances, inter alia to protect civilians or when security rea-
- sons so impel. The Prosecution must establish that, at the time of the
" supposed detention, the allegedly censurable act was perpetrated in or-
der to obrain a concession or gain an advantage. The elements of the
offence are similar to those of Article 3(b) of the Geneva Conventions
covered under Article 3 of the Statute ?

2 ICTY, Judgment, The Prosecutor v. Tihomir Blaskic, 1T-45-14-T, para. 158 (emphasis added, [oot-

‘notesomitied); 122 ILR 1 at66. See also ICTY, Judgment, The Prosecutor v. Dario Koteic and Mario
- Cerkez, IT-95-14/2-T, paras. 312 ff.:
It would, thus, appear thal the crime of taking civilians as hostages coasists of the
unlawful deprivation of liberty, including the crime of unlawful confinement . .

The additional elemeut that must bc proved to establish the crime of unlawfully

taking civilians hostage is the issuance of a conditional threat in respect of the physical
and mental well-being of vivilians wha are unlawtully detained. The ICRC Commentary
identifies this additional elemnen. as a ‘threal either to prolong the hostage’s delention
or to put him to death’ In the Chamher's view, such a threat must be intended as a
- coercive measure 1o achieve the fulfihment of a condition. The Trial Chamber in the
Blaskic case phrased it in these tecins: *the Proseeution imust establish that, at the rime

P
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The most comprchensive trial at Nuremberg on hostages was the
‘Hostages Trial, the W List and Others case.” In that decision, hostages
were defined as

those persons of the civilian papulation who are iaken into custody
for the purpose of guarantecing with their lives the future good con-
duct of the population of the community from which they are taken.
|[Emphasis added.]

The GC do not contain further clarification which could be used for
determining the elements of this crime. Art. 34 GC IV simply states: ‘The
taking of hostages is prohibited.’

The ICRC Commentary on GC IV defines hostages as

persons illegally deprived of their liberty, a crime which most penal codes
take cognisance of and punish.?

The Commentary also states that there is an additional feature to this
offence, i.e. the threat either to prolong the hostage's detention or to put him

todeath.
Hostages are defined in the ICRC Commentary on Art. 75 of AP [ as

persons who find themselves, willingly or unwillingly, in the power of the
enemy and who answer with their freedom or their life tor compliance
with the orders of the latter and for upholding the security of its armed

forces.?

The offenice of hostage-taking is also prohibited under the Hostages
Convention. According to Article 1(1) of the Convention, the crime is

committed by

any person who seizes or detains and threutens to kill, to injure or to
confinue ro detain another person (the ‘hostage’) in order to compel

of the suppased detention, the allegedly censurable actwas perpetrated in order to obtain
a cORCession or gain an adrantage.

Conseqgnently, the Champer finds thar an individnal coinmits the offence of taking
civilians as hostages when he threalens 1o subject civilians, who are unlawfully detained,
t0 inhnman treatment or death as 2 ineans of achieving the fulfilment of a condition.
|Footnote omitted.)

3 in UNWCC, LRTWC, vol. VI, pp. 32 ff, 60 [, 76-8 (commentator); 15 AD 632 at 642.

11.5. Pictet (ed.}, Commentary IV Geneva Convention Relative to the Protection of Civilian Persons
in Time of Wiar (ICRC, Geneva, 1858), Art. 147, p. 600 (emphasis added).

5C. Pillond and ]. 8. Pictet, ‘Art. 75 in Y. Sandoz, C. Swinarski and B. Zimmeninann (eds.), Corn-
mentary on the Additional Protocols of 8 une 1977 to the Geneva Convintians of 12 Anigust 1949
{ICRC, Martinns Nijhofl, Geneya, 1987}, no. 3051 {(emphasis added). This source can be of Further
assistance in the interpretation of this offence becausc Art. 75 AP [ {The [ollowing acts are and
shall remain prohibited at any time and in any place whartsoever, whether commitied by civil-
ian ov by military agenls: . .. {¢) the taking of hostages...”) does nut add any turther element to
Art. 34 GC IV; therefore, the tertns in hoth rules inust he understood in the same way.

(W
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Article 8(2)(a)(viii)
a third party, namely a State, an international organisatiomn, a natural

ot judicial person, or 4 group of persans, ro do or abstain from doing
any act as an explicit or implicit condition for the release of the hostage.
|Emnpliasis added.]

It appears from these various sources that the elements of this offence
are: unlawful deprivation of liberty (i.e. seizing or detaining or taking into
custody) and threat of death, injury or further detention in order to compel
a third party to act or abstain to act (as a condition for the release of the

hostage}.

Remarks concerning the mental element
As a general rule, the Trial Chamber of the ICTY held, in relation to the
mental element applicable to the grave breaches of the GC, that:

[Alccording to the Trial Chamber, the mens rea constituting all the viola-
tions of Article 2 of the Statute [containing the grave breaches] includes
both guilty intent and recklessness which may be likened to serious
criminal negligence.®

There seems to be no specific case law on the mental element of this
crime to date. The formulation in the Convention against the Taking of
Hostages (‘in order to...") can be seen as an indication for the necessary
intent.

.6 ICTY, Judgmeny, The Prosecuror v. Tihomir Blaskic, [T-95-14-T, para. 152; 122 ILR 1 at 64.
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Introduction
The Tundamertal puarantecs vleanfied ot chapo e apply w all cvilians

in the power of a parey to the contlict and who do not take a direct part in
hostilities, as well as to 21 pereons who are hors de combat. Pecause these fon-
gamental guarantees are overarehing rulee chat apply to al! persons, they arenot
sab-divided into specifre ynles relating to diticrent types of persons. The rules
applicable to specific categones of persous arc to be lound in Chapters 33-39.

The {undamental gravantees listed in ahis chaprer off have a firm basis
in internattonal bumaniasian law applicable in both invernational and nen-
international wrmed conllicts. Most of the sules set aur wm <his chayeer are
couched in traditional humanitarian law languege, because this best reflects
the sunstance of the corresponding custornary rile. Some rules, however, ace
draftec so as to capture the essence of a range of detailed provisions relating
to a specific subjcet, in parvicular the rules ielating to detention {see Rule 99,
forced labour (e Rule 99 and farniby 1He {eee nlo i05). In addition, tefercizces
tohirmnan rights lyw insoromenes, docunients aad case-Taw have been included.
This was done, not for the puwpose of providing an assceanent of custoraary
himuan rights Taw, hut o ordier w suppor, soreeethen ard glevily andogouos
principies of humanioacrn Lw, While it is the majority view that inicrparional
houman rights Taw only binds governmaonta and noe armed opposttica groups,!
it 13 aceepted thar invernations) humanitarian law binds beth

It is beyond the seope of thes study o detormine wheiber these poarastecs
apply equally voeside arnied conllice althousl colloered practice appears ta
indicate that they do

tresrtiangd apprfieednbite of T riohis Lo ihoriae arnredd coiphic

Fluraan rehes law apphes ot all trmes afthoagh sonte boesast peshis crearics
Alow for certam derozations g “siite of cmer o A sansd by the

P e e 0 Leseran Lo e, o, 0 E e _\p{-“l\l]ll'l{g I T I S o R T R W T R L FRTCTE
o e, Beinlie

mrears”,cn Floest Tiscloe w0 of ) Crive Mo ool oo
Whssenschatve Yortay Berbim, 2000,

" niirmarionn? Coverzmnt on Uil ed Pobieal Riehis Aeoe e, 1
Wipghta, Article in, Aerican Convention on Tlunam gl Acast 27 Gebac s abeo exprresly

cont Ulgevtr ot o it | g
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334 FUNDAMENITAL GUARANTELS 2 C7

the distressing and dishonovrable nature of malking persons participete in ol
itary operations against their own connmy - whether or not they ate remuncr-
ated.

Rule 96. The taliing of hostages is prohibited.
Practice

Volume 11, Chapter 32, Section 1

Summary

State practiee establishes this rule as a norm of customary international law
applieable in both internativnal and non-international armed conflicts.

International and non-international armed conflicts

Common Article 3 of the Geneva Conventions prohibits the taking of tos-
tages.2%” It is also prohibited by the Fourth Geneva Convention and is consid-
ered a grave brcach thereof.?!° These provisions were to some extent a deparrure
from international law as jt stood at that time, articulated in the List {Hostages
Trial) case in 1948, in which the US Military Tribunal at Nuremberg did not
rule out the possibility of an oecupying power taking hostages as a measure of
last resort and under certain strict conditions.?!! However, in addition to the
provisions in the Geneva Conventions, practice sinee then shows that the pro-
hibition af hostage-taking is now tirmly entrenched in eustomary international
law and is cunsidered a war crime.

The prohibition of hostage-taling is vecognised as a fundamental goarvan.
tee for civilians and persons hors de combat m Additional Protocols I and I1.217
Under the Statute of the International Criminal Conrt; the “taking of hostages”
constitutes a war crime in both iuternational and non-international armed con-
flicts.2!* Hostage-taking is also listed 25 a war crime under the Statutes of the
International Criminal Tribunals for the Former Yugoslavia and for Rwanda and
of the Special Court for Sicrra Leone 244 Numerous military manuals prohibit

0% Geneva Conventions, comunon Article 3 {ibid., § 2048}

20 Fpurth Geneva Convention, Article 34 {iFad |, § 2049} and Arvicle 147 (ilid., § 2050}

200 United States, Military Triliunal at Nuremberg, List (Hostoges Trial) case |ihid, & 2194

22 addictonal Prowoeol | Article 75)2)c) {adopted by consensus) {3hid., § 2057 Addieioawd
Frotoeel U, Article 4{2)[c) (adopted by consensus! {(ibnl., § 2053]

35 1CC Statine, Article Bl2)[a)viii] and telin] {ibid., § 2050).

A ICTY Statute, Article 2{h) (1bid,, § 2064); ICTR Statute, Article dle] {ihicd, § 2065) Sratui ul
the Special Court fur Sierra Leone, Article 3ic] (ibref, § 2057).
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Kede i 315
tiwe tabing el hosges ' b polibauen oo seuforth m the Jepislation of
nutenun Stales 0

Pacianees ot bootage taloas 50 Ter 0 mtommationz] oy noeinternational
arined crudbi e have Too coonovan sl by States”!” [nternational organisa-

tions, in parricular the Ursied Glnions, hoee alse condemped such instances
with respect to rhe Gulr War aal the conllictss m Cambodia, Chechnya,
El Salvador, Kosovo, Middle £ast, Sicrm Leone, Tajikistan and the former

T
Yugoslavia.*t?

In the Karadzic and Mladic case in 1995 before the International Crimi-

nal Trihunal for the Former Yugoslavia, the accused were charged with grave

breaches for taking UN puacekeepers as hostages. In its review of the indict-
ments, the Tribunal confirmed this chavee ?'™ In the Blagkié case in 2000, the
Tribunal found the geensed grilty of Jhe takine of hostages as a viulation of the
laws and customs of wur and the taking of civilians as hostages as a grave breach
of the Fourth Geneva Convention. In the Kordié and Cerkez case before the

Tribunal in 2001, the accnsed were lound guilty of the grave breach of taking

civilians hostage.??!

The ICRC has called on partivs to both international and pon-intermational

armed contlicts to refrain from 1aling hostages 222

M5 See, e, the military manuals of Argeutina (1lad., § 2070), Austiaba {(ibid., 84 2071-2072),
Relgium (ibid., §§ 2073-2074), Benin [ifud., § 20753), Rurkina Faso {thid., § 2076), Cameroon
(ibid., §§ 2077-2078), Canada (ibid., § 2071, Colombia pbid., § 2080, Congo |ibid., § 2081},
Croalia (ibid, §§ 2082-2083) Domimcan Republic (fbid., § 2084], Gcuador (thid,, § 2085,
France {ibid, §§ MIHA-2009), Cermapy (ikid., § 2090, Hungary {ibal, § 2091), Italy {ibid.,
85 2002-2003), Kenya {1hid | § 20943, Sench Rovea {Thidd,, § 2095), Madapascar{ibid., § 2096), Mali
{zbid., § 2097), Morocco (Hud., § 2098}, Mededands [ihid., § 2099), Now Zealand (ibid., § 2100),
N [ibid, § 2000, Nipgeria (00!, & 2102, Philippines {ibrd, 5 2103), Romanta |ibid,,
§ 21040, Russia dibid,, § 2103), Sencpa) [P, & 2106), Sonth Alrica (1bid., § 2107), Spain {ibid .
§ 2108, Swoeden {4, §2109), Swicerland [ibid | 5§ 2010), Togo (ibid., § 2111}, United Kingdom
Lifricd., 54 21012-2113), United Sates (i, 842180 2107 agd Yegaslovia {ibrd., § 2118),

& goep e, the legislaton [fhed |, 4 211924194,

P S, e, the stateniemnts of Cermony (it the conrest of de conflice in Nagorno- Karabalkh) |ibid.,
§ 2200, ltaly ibid , § 22010, Palkistan [in the context ol te contliet 1n ashmir) (1Bid., & 2204),
United States {in relation o the Gulf War] [dhid,, §% 2206 -2207) and Yugoslavia {fbid , § 2209).

28 Seq eg, UM Security Council, Res. 664 {ibid, 4 2217, lkes. 674 [ibid , § 2212], Res. 686 [ibid.,
§ 2212) and Res. 706 (ihidd , & 22124 UN Sceurity Cooncdl, Statements by the Ceesident {ibid.,
b 2213-2214); UN General Assonibly, Bes 55/ 1ibid, § 22158 UN Commission on Haman
Rigliys, Tes, 1992/71 (1brd., § 22168), Pes 390205141 (i, § 221 7), Res, 19UER[35 (ibed,, § 2218),
Les. 1994760 {thid., § 2219) and Res, (V98762 [, 4 2220), Council of Lurope, Parliamentary
Assembly, Res. 9580 [ibid,, § 2226}, Fnropeass Pactiament, esoluton on vislations of human
riphts and humaniciran laow o Chochire bl r 20200, OAS, Peronianent Counel, Resolution
on Hostages in Bl Salvador fln ., § 22200

MUICTY, Ruradaws and Madic case, Wital Indicrmen amd LBoview of 1he ndictments [fbid.,
§ 2233).

RUOICTY, Maskic case, Judgement il b 2251

ULCTY, Bordic and Gerleez come, Tadwenenr bt & 2235),

B G, g TORC, Momwrnthoon op the Seda abeli s o lieoaiona b Lauvatariare Law {fbud,,
& 1230 Press Release, Taitk st 10306 sigmes teepene b leonanoc i sules (il § 2240),
Clouminaeieatiom e the Pross MNe 237200 phel | b 01 Remwaenndionm on Respect for Interna-
tienal Humanitaran Law 11 Angela [ffad | % 20030 Meoeeundum an Complinnee waeh Inter-

natioal Mesitarian Law by the Foreos Pacnesatao e In Gpcratiet Tonqioise (b, § 2244,

49
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The UN Commission on Human Biohes Bos stared ehan hostase-talang, wher-
ever and by whoever cormitzed, 15 av lesol oo ammed 20 the destructon of
human vights and 15 never justifiable. 7 Tnits General Comnent on Article 4
of the Internatzonal Covenant on Civil and Policical Righes [concerning states
of emergency), the UN Huntan Rights Conunuttee stated that States partics
may “in no cucumstances” invoke a state of enrergeney “as Justification for
acting in violation of humanitarian law or peremiptory norms of international

law, for instance by taling hostages” >

Definition of hosiage-taking

The Tnteruational Convention against the Taking of Hostages defines the
offence ay the seizure or detertion of a persan {the hasrage), combined with
threatening to kill, to injure or to continue to detain the hostage, in order to
coinpel a thivd party w Jdo ar to abstain from Jdoing any ace as an cxplicit or
implicit condition for the release of the hostage.”™ The Eleinents of Crimes
for the Internarional Criminal Court uzes the same defnition but adds that
the required behaviour of the thinl parcy could be a condition not only
for the rclease of the hostage hut also for the safety of the hostage 2 Tt
is the specifie intent thar characterises hostage-taking aund distinguishes it
frora the deprivation o someoue’s lbercy as an administrative or judicial
measure.

Although the prohibition of hostape-taking s specilied iy the Fourih Geneva
Convention and is typically associated with the holding of civilians as hostages,
thers 13 po indieation thar e allence 6 Hmited oo taliing civilione: hosiage.
Common Article 3 of the Geneva Convemions, dhe Suatute of the lintermna.
rional Crinvinal Court cnd the Inrernacional Convention againse ebe Talking of
Hostages do not limir the offence to the waking of civilians, but apply it to the
taking of any rerson. Indeed, i the Clements of Crimes for the International
Criminal Court, the definition anplies to the taking of auy person proteeted by
the Geneva Conventions.?27

Pross Bedeane boee V790 ||f||:;|f . ., '.'_'i"r.rx!. Al oty i kL = e T sl 10T P .:}h;rf.,
§2246)
N ol feal ORI : . ¥ 3 B
BUUN Commission on Horzeo Riglis, Peso 1999072 [iledd 50 22200 and Bes, 20H RS (1Dl

£2222).

24 UN Humau Lights Cowtmntbes, Cenerdd Comment Moo 20 A e <)o il laderaanional
Creernnt enn Civil wiad Colimeal Raglhes] fadsicd ) % 2
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Article 1

THE OFFENCES OF HOSTAGE-TAKING, ATTEMPT
AND PARTICIPATION*

[ Ay person who seizes o detaing and (hreatens 1o kil 1w injure or
w0 comtiane o detg another person (hereinalier referred 1o as the
“hostage™ i order 10 compel a v party, namely, a2 Siate, au
intermtonal imergoveruniental orgamization, 2 nawral or  juricical
person, or a group ol persons, wr do or abstain from deing any act as an
explicit or implicit condition {or the release of the hoslage commits the
olfence ol aking of hostages ("liostage-tuking™) within the meaning of
this Convention,

2. Any person who.
(a) anempts W eonmit an act of hostage-taking. or
(I3} parunpdles as an accomplice of anyone who commils or atiempls Lo

commit an act of hoswage-taking
likewise commits an offence lor the purpmes of this Gonvention.

1. INTRODUCTION

This Article seis forch the elements of the offence of hostage-taking
and establishes that both an attempt 10 commit an act of hostage-
tking and partictpation i an act, or auempled acy, ol hostage-taking
are also offences under the Convention, Pursuant to Anicle 2, Parties
muist make these offences punishable under their domestic Jaws.
Although all States may he presumed to have offeaces under their
domestic laws which would cover the offence of hostage-1aking as here
defined. e.g., kidnapping, false impnsonment and unlawlul
detention,' this Article provides a unifurm definition of a discrete
oflence, the essential elements of which must be covered by the
damestic laws ol all Parries. 11 should be noled that this Comventlion is
not corrcerned with all acts al abduction or kidnapping which have an

* Capuions ideniilving the subjea nimaer of each article are supplicd by the aubor
aned are not i o e oliictad iest ot the Hosuages Convention,

! See, e, Swedish Penal Cede, Chap. 4, 81, which pravides itin a person is guilty ol
e offence ol kidnapping il he "seizes and carrics away or conlines . {a] peron with
the inteni of wjuring hingin body or beald ov Torcing hin into service, or to pracrise
extortion”. {(English tauslation by (e Natienal Council (or Crimne Prevention,
Stackhelm. 1954 Uneer English biw tiere exists the offence of faise imprisonment,
which consists of the resiraing of a vickh's hreedow ol moveniem Mom a particular
place: an aggravated forw ol 1the olfener s kiduapping, which consists of 1)ie stealing
and carrying irway o secreting of the person. See Smith & Hogan, Criminaf Law 381-82,
sed (Ath ed. HHWAYL The oflence of hostage-takng secaningly fits under theswe

[novisions.
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mternational dimension: this Arucle is dralted in such a way as 1o
include only those olfences which are directed towards compelling
some icl or forbearance from a third party.? It should also be noted
that althowugh the Convention is clearly aimed it the taking of hostages
in political acts of terrorism. the definition contained in this Artidle is
not restricted o such activity. Rather, the Convention may also cover
the taking of hostages for private gain witli no political element.*
Except for various drafting changes, noted where relevant, this
Article is very similar (o the corresponding provision in the FRG
drali.* The interrelated questions ol the definition of hostage-taking
and the scope of this Convention, however, were the nos hotly
debated ind 1ime consuming issues faced by the draftsmen. While
maost of the debate centred around the scope of the Convention,
particularly whether or not it should cover acts of hostage-taking
comumnitted by national liberation movements (and acts conmmnited

"Tliis also appears 1o be e position undierthe 1489 Geoeva Conventions on the Liws
al armed conllice and HI77 Addiiional Protocols thereto. See eitations at p. 203 (note ]
irt the commentary on Articte 123, As noted i detat in the commentiry on Avticle 12,
the Geneva imstmnents contain variows profliibitions sgainse the tiking ol hosiages.
While “hosiage-takeng™ is not defined auywhere iz those instruments. the olficial
comnmentarics thereto shed some Llight on the menting ol the term. The commentary lo
Atticle 147 ol ke Crvilizng Convennion states that: "Hostages nright be considereed as
peesons iteyally deprived of theie liberty . there i3 an acddittonal feature, tae., the
threat etther to prolong twe hostage's detention or W put him 1o death,” See Picten {ed ),
Copunentary fo the Gienevn Convenhion Relatioe ta the Protection of Cioifian Perions m Pine of
War 600 (1938). The commentary to Article %4 notes thar the word “hostage™ has been
given wavious meanings, is nol casy w define, and should, it the spirit of the
Canvention, be understood in the widest possible sense: lawever, it states, “[glenerally
spuezking, hostages e nationals ol a pelligerent Stne who of their own lree witl or
thranggh compulsion are in the hands of the enemy amed are aswerable with 1heir
{recdom or their life Tor the exceutiony of his orders suwl the seenrity of his arnied
lorees.” Baits inodens form, the commeniaty eominues, hostage-@king is o meaos of
prevenming hreaches ol the law aud suhotage. Fxannples given are, mter afie, the tking
al’ hostagres hy o1 Oecupying Pawer Trom amongst prominent persons i a cty to
prevent disuteder or attcks on occupation imoups and the tikmg ol hosrages by such a
power n arder 1o oluain the delivery of foodstadls and snpplics. fd. at pp. 229-230.
Vhwese excngles all contanin an clement el compulsion directed towards otz party. A
smnitar debininion is coneined in the commentasy to the 1977 Additional Prolocols. See
Sando, Swinarvshi & Zinnermann (cds.). Commentary e the Additional Protacols of 8 June
FY27 to the tietin Covventiant of 12 Aiggaee? FOALY 8T0 & P3TH (1UHT). See also fnore List, 15
Al Dagest aned Reponts ol Poblic Toermuional Law Cases 632, 642 (15 Maliciey
Urbunal s Nuveinherg, 149:18), wheretn the conet staed that “[oc the purepases <l ihis
aption the e "hosigge’ will e conmdered aa [ineaning] those persons ol the avilian
populaizon who are Giken e castady Porthe porpose al yacanteciog with thew lives
the gooill conduct of vhe poputation of the conpuuity Lonu which ey e taken™,

VUhis 15 also the cioe with respect 1o 0 impleneaong epristation ol vacions Suates,
See the UK Cuking of Hostuges Ace 1982, 810 TR UsU 120080, See also dw comnzents
ob e GE Undersecresry o State, Forcign and Commonwealth Ollice, inthe Flouse
ol Commaons detite on the UK imnplemienning lepshiton, TLU, Debs . Val, 29, 1] June
1982, eol 57: comnments ol the represenentve ol the Jusiice Departimem, in U8 Seniue,
Committee on the [adiciavy, Hearings befare the Svbvommitier wir Necrr oty arid Teregrivm on,
et Ak N 26349 Aet for the Prevennion wid {iuishinent of the Crone of Fhatage-tnking, With
Cong., 2 Sess., po 18 {1930
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driug armed conflicts generailyj, there was also cansiderable debaie
over (he definidon itsell, resubing lrom the efforts of many develop-
ing Srates (o ereate exceptions Dased ofr dic motives of the hostage-
1akers and o focus auention on other problerms such as eoleialism,
forcign occupauon, cle In the end, hawever, no exceplions were
provided Tor in this Article, and 11 maintained its onginal (ocus.

Tlas Article corresponds wo Artice | ol the Hague Gonvention.
Article 2 ol the Monucal Gonvention, Artide 2 ol the Mortreal
Prowocol, Article 2 ol the New York Gonvewtion, Aracle 3 al the Ronie
CGonvention and Articde 2 of the Rome Protoecolt All of the other
insteumcnls siinilarly provide that anemptl and participation are
offences therennder,

9. INVERPRETATION
PARAGRADLIL I THE DEFINUFEON OF 'THE OFFENCE OF HOSTAGE-TAKING

Parvagraph | lists the acls necessary for the commiassion of the
offence of Twstage-taking. These are 1) the seizure or dewention of a
hostage; and 2) a threst 10 ki), injure or conlimite the detention. Thesc
acts must be commilied inorder 10 compcl athird party 1o behave ma

CETLAIm way.’
“Any person whoe ., ."”

The words “Any persen®” make it clear that this Convenuon applies
regardless of the idenuly ol or cause cspoused by, the nffender, They
also make u dear Qe the Gonvenlion s diteaed towards individoal
liahiliny, rather than State action. 'This is pot o say. however, that the
Convention dnes not apply Lo acts commitled by a person acting athe

P See . G2-63 (notes 296-D20 g Part 1) pe 20622058 Oretes 12-17 00 the consineniany
o Avhche 123

"Phe coerespomlg (reoyisiens of the Elagne, Moneren' sl Rotne Convercions ancd
Urotocels simifindy deseribe i soe detail the proseribed coudner, while Article 2 ol thire
New Yook Converaconr ditlers shiphtls o et e seaply lises cereain effeces by e,
e g el el kehrappug

T ey b nertedd 1l el c0n :--.pml:lulg [rovEsIOnS ol e Manirea) Conventin sun!
Frotwel, g New York Convermion el e Bonne Uotsention oinl Protocs] i el
that an olleuee is commned ouly B the acts are cotmitied miennmally. However, as
with 11w ollengce o) hijac ke as delinesd fie e Thague Comveation, no sneh specifie
rECremet wits Hecessiry it this insingent sinee e prosevilied aels could udly he
commined in anything I an intentionad wamner. Mareover, all the other amit-

Vol 25, 11 Jme-
m';t,;,uh 'l_““'m" . werrovian mstrmments goovide U o ofleni e b eprmnimed oulvil e acions e done
g :Tn):.\l:;nrl. X "unl&lwl'l.t”_\". [y thas case. n iy D satiineed i die Conveltnog is coneerited with
stegr-tinking . Mt :, unlaw il condnet, See gencrally Shubber, pp. 211-312,
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i) THE HIOSTAGES CONVENTION

hehest of a State. No exception [or State agents can he imphed fron
this wording. Indeed, the drafisinen made it clear that this definition
includes acts by such persons. During the {irst session of the Hostages
Comrmittee, the representative of the FRG stated that in his opinion
the Convention covers “the case ol a person who, acting on hehalf of a
public institution or State, committed an olfence within the terms of
the converion™* Similarly, during the second session of the Hostages
Committee, the Chairman noted that individual responsihility would
arise if a government official of any State commited an act of
hostage-taking.” This was not the subject of further debate on record
and it may be assumed 1hat the words "Any person”, unconditional as
they stand, cover acts committed by Swate agents as well as those
commitied by private persons.

“, .. seizes or detains ., .”

The seicure or detention of anather person constitutes the [irst act
necessary 10 commit the otfence of bostage-taking. ‘I'he variety of
ways in which this seizure and/or detention may be carried out seems
alinost limitless and would include, for example, detention mnside the
victim's bome, abduction in the street with subseguent derention
elsewhere, and, overlapping with the Hague Convention, seizure and
detention in an aircraft hijacking."

‘I'he words “detain” and, particularly, “seize” imply the use of force,
alkhough the Arlicle docs not specifically provide that the seizure or
detention must he effected by force. In fact, the Article makes no
reference to the manner of seizure or detenuon. By way of contvast,
Article | of the Hague Convention prohibits seizure of an aircrafy by

* First Report ol the Hostages Commitiee, po 64, para. 210 This was in response 1o a
commen by the Mexican representative tha “responsibility [or hostagre-vaking in many
vaser resled with an authority for which the individual was mierely acting ax agem™ e
{urther stated thay although it was implici shat agenis ol an 2wihotity were also
prohihited from Laking hastages, © might be uselul 1o make g specitic relecence o such
a ease. Koap. 63, pata. 18,

The coverage ol acts of hostage-tiking hy mdividuals acting pursuant e vhe .onhoricy
ol a Staue s canststent with the rules nncer the Geneva mstmmients T Lace, althaugh
thase instruments dlearly provide (or individual tishility, the problem faced i armed
wondlices is with “hostuges aken hy an anthoriy — and not by imlividoals®, See
Commentary by the Protocels, nowe 2, supre, at p. 874,

*Seannd Report of the Hastages Commitee, . 38, para, 5. This suatemend arose o
the comexc of the report ol the Chairman thatl, while wany Staes wanwed the
Convennion s vover acly commiuted hy States, orthers maincined that hostage-1aking
was a matrer of slividual responsthility. “a coneepl ostablahed and enhanced hy
mermatiol liw sipce the Second Workl War™, 74,

¥ The French delegation 10 the Hostages Commnttee subinitied a proposal tha
wonld have required the detenvun 10 be iy a "scoret place™. UN Dac AJACGTREL 1S, in
First Report of the Hoslages Gommittee, po 113 However, as the UK represcotative
ponned out, there are cases of hostage-tuking where the place ol derenition is not secret.
Scennd Report ol 1he Honages Commitier, p, 55, para, 57
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ARTICLE | Kl

force or threat thereof_ oF by any ather form of intimidation”. Duning
the Sixth Gommittee dehberations ob the present Convention, 1he
represenlative of Austria stated that he would have preferied Aaticle |
to inchude a reference 1o the imeans by which the act was commiued,
e.g.. use of foree, threat of foree, ce., although he did not insist an the
inclusion of such a reference” It would seem that the vast majority ol
cases of seizure and detention of hostages will result from the use of
foree;® hawewver. the absence of sl a requirement sugyests that,
similar 10 the Hague Convendon, the threat of force or other means
of inumidation, e.g.. blackmail. or indeed any other method used to
effect the seiznre or detention, would suflice 10 bring the conducy
within the“scope ol this Convention.” As the UK Under-Secretary of
State for Foreign and Commonwealth Affairs ssated in the House of
Commons debate concerning the UK implementing legisladen, the
relevant consideratumn s no¢ how the detention came about, bu
whether it in fact happened.*

It is worth voting that the use of boh the word “seizes™ and the
word “dectains” s essentialby tautologous, I s difficutt 1o discern how a
seizure. eoupled with a threat, could be seen as anyching other than a
detemion. no matter how short the duration. This fact is recognized in
the UK implementing legistation which uses only the word "detains”,
and vontains no menton of a seizure.™ The Under-Secretary of Sue
{or Foreign and Commonwezlth Affairs explained n the House of
Commons dehate on the UK legistation that use of the word “seizes”
would have added nothing 1o (he word “detains™ within the comtext
and purpose ol the bill. He stated that il there is no detention, there is
no offence of hosrage-taking and that. therefore, the seizure must
amount ta a derention for an offence w be comimitted under the Al
He explained away the use of both “seizes” and “dcains” in the

SFUN CAOR, s Sess, O3 (14 migy. p 5. para, 19, UN Dog A/CH/5R, 1
{1975).

% See, e, the OPEG hostage-taking 1970 and the Encelbe incdent in 1976, pp
2.3 (notes 10411 andd accompanying text in the Lwroduction)

M See Shibher, o 2130 who reaches the sane vanciuskm.

Hn the Comunms, & proposal had been mooted w add the words “or makes a threat
with the purpose ol detining™ s the Taking o Hustages Aol thwe covering
“constructive detention”. HAC. Debs., note 3. supra, a culs. BE5-566. The Linder-
Secretarv of State responded thar such an acldition wis nol necessary xinee @ court coulkd
deterniine whether the (et and cirenmstances anount tu 3 detentton: il ticy do, n
“should nen matter tne whit whether the detention has come about through physical
restraint or bevansy of thivats wr mber artion which . have Jed 10 Jihe hosiage]
remubiug in a place in which he would not have chosen we reniain but fon the action of
the accused™. Jd. ar rols. BLZ-AGK,

“ Taking of Flusuges Act VIRZ (1)) Some atber jnnsdicionrs, however, have
chosen 15 use henh words. Sev, e g, the US legislution au 18 USC §1204(a). and the New
Zealand legislation, the Crimes {lnternadonaly Proneced Peesans and Hosages) Ace

1980 (No. 44), 88
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Gonvennon as yequmired by dhe need o be aore Qexible ioacdoonment
drahied 1 many Bapgogpres.™

3

“... and threatens to kiil, to injure or 1o continue 1o detain . .,

The theeat 1o kil wo mjure or to continue the deeation ny ovder 1o
comapel a third piveey s the secomd ol two aas necessary 1 coniplele
the: offence ot hiostige-king. A detenoneor seiznve af an mdividoa!
is nol cuongh, therelore, o connmit the olfence, 1 chere 1s no threar,
oral che acts of the ofTenders are nosdirected towinds the cornpntsion
of wihird party, oo oflence within the ieaning of this Convention is
conpminel,

Hie FRG draft provided thin she e st be o kidl, 1o contimue
the detention ar 1o cause “severe™ injury 1o the hostage.™ fis the first
session of the Hostages Counnitiee, the representative of Camda
argued dun since the threat of cominued detenrion was considered
sufficient 1o incire ceaninal hability, it was not necessary o gnalily the
word “hjory” with the word “severe™' The FRG represemanve
vephcd that s delegmion nirght bave ronble defeting the wind
“severe” since dn s countey’s legal system the nodon ol Chojury”
withowte cuy qualifyimyg aldjective wonkd nchude minor dorms of
prhivsical barm™ "The Siveh Connminier Workiug Gronp delered the
word “seyvere™ [romn the dealf iwsprmment, althong)r it is not cleay fron
the record why.™ Deteton of the word “severe™ ny have resnlied
trom o lack of consensus as o proper definivion of vhe word® or
Crom ayreement with the Canadian point of view. Inany event, i inay
I assiamed thian the injury threatencd does nor fuve 1o be severe tor
thie Convention 1o apply {ahhonghoae is onbikely diot o bostagetaker
wonld ever thirearen injury which is less dham “severe”)®

In o case whoere the threat is of contimied detemntian, 10 wonkl seem
Huit the threal of any contivned deteation. vewaedless of how stioro che
daron, wouled be sndTicien For the acoo GiHll watlon the Conee i,

Fhe seofir of Fabihey for “threats”

[ e threnn 1o Kl oguee or coniinse 1he derention as

L Bels, ot 30 sefon, al vols, 08007,

CORRG dralt, A, |

* Fast Repot ol the Hostages Counnaree. 3 T0 para, 2,

"R para

MUN CGAOR, B2l Sesse G5 b vagg 1o 70 pars 14 UN Doe MU B SR.SD
praTa,

O e DG INT7 Qaone 54w acooupanytigg 1eae i (e comenca g an Avtiele ),

K In HIRLY {'\G'[II_. ol ||||'I.".]| hir :‘ilj}ll'l' llll](_'ﬁ.‘ .Ill{ilh(.'l' ]}I'I'.'Miu {I'"'.“I "W Ir-lll'lj(."ll\ 1l(I|1| ‘Illi!i‘.:
A s ety alse o aear v contime the delennon
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ARTICLE B

indispensable element of the offence of” hustage-taking which will
normally oceur either at the tinie of or subsequent to the scizure of the
hostage. It is worth noting that similar w the Hague Convention,
Montreal Convertion and Protocol and Rome  Convention and
Protocol, but unlike the New York Convention, this Convention does
not cover the case of a threat to commit the proseribed oftence.™ The
delegale of Mexico Lo the Hostages Committee suggested that the
Couventiont should cover threats, arguing that they “had become a
major international probler: polential kidnappers wravelled from
country to coumry, extracting ransoms mercly by threatening to take
hostages”.” Other delcgations disagreed for varigus reasons, arguing,
inier afia. that the concep of threat is oo “suhjective”. thatit would be
difficult to apply the Convetttion in a case that involved only a threat,
and that no such reference was included in the Hague and Montreal
Conventions.® The proposal does not appear o have been pressed.
The decision to omit coverage of threats o lake hostages was
probably a wise one. Exwending the Convention in that way would
have meant that it could be invoked in every case of threatened
hostage-laking conuaining an internauonal elenient, even where there
is no real probahility that a hostage-taking will actually take place.
Although (hreats are covered by the New York Convention, the threat
of injury (o a diplomal or other internationally protected person lor
the purposes of extortios can be appreciated as a more likely
occurrence than a hireat to take other persons hustage and one which,
moreavec, scemingly has morc international significance.™ Even so.

s Article 2(Dic) ol the New York Convention requires Parties to make punishable
threats to cornnit any ol the autacks covered by thatsinument, Article 32)c¢) ol the
Rome Convention and Articke 2(2)() of the Rome Pronocol also cover certain threats o
commit proseribed acts. Article | of the Hague Conventiou dors not cover iliveas lo
commit the act ol hijrcking but, as noted above, prohibits tie s ol the threat of Torce
actually 1 effect the hijacking,

# First Repont ol the Hustages Conmmitee, p. 77, para. 24, The represcutatyve of
Denmark agrt.rt_‘d that the Convestion shonld cover thrvears, Ad. al p. B3, para 2.

B Gee, egp, the comnems of the Chairman ol the Hostages Conmittee and the
represeniauves of the Netherands, the US and aly. i at . 64, para. 19 63, pava
24, p. 60 para. 30, & p. 78, pava. 27, respectivelv. The FRE represcitative appared
ambivalent, noting tha i aher delegations wanted the Convennan to-cover threws, it
would not be onside the Cammiticee's mandate, S at poGd, paric 20, Oue conmneutaton
quates that the Hostages Cosvention covers the alfetce ol Uneats to ke hastages.
Rosenstack, p. P77, However, tis is dearly oot the dase.

& Many menibers ol the LG expressed the opinion than teats o connaiv vialenee
against interoationally protevted perssny i an avenpt at hlackmail. 5., (0 exton
money or 16 oblain the release ol pisoners, are a very serious lany al tevrorism which
should Le covercd hy the New Yurk Convention, Sce, e, the comment al
Cotmpission members Bilge, Thiam, Scue Cama, Ushakov & Reuer, 17 YBILG
vul [, . 234, In the Sixth Comnniter debine on the New York Convention, the
detegate of Mexico argued that “ijckephmie valls sade 1o tbreaten the lile ol @
diplomat or his fanily were not neigible maters and nterlered] wath the normal work
of au embassy nr mission, thus hampering normal conmmuniations bejween Staes”

UN GAOIL, 28th Sess.. C.6 (13341 gy, para, 30, UN Doc A/CSR 334 (187,

ST ar g

g g Uk




Ml THE HOSTAGES CONVENTION

inclusion of threat hability in (he New York Conventiosu was the cause
of much debate during the drafting ot that Convention, with nuiny
drafismen opposed on various grounds. inclucding 1the prospective

problems of prool, the possibility of [rivolous threats, the ththienlty of

deciding what constitutes a threat when no sieps towards connnission
arenade, and the "danger of abuse™ . Jo wonlkl appsear that it was best
1o establish the threshold of liability yder the Hoslages Convention
at the point where steps are actually 1aken 10 perpewale the erime, i.ce.,
attempl. ' hrews 1o commit the olfence are best ledt o internal Law.

“. .. another person ,..”

As regards the idenuty of the hastage, this Article simply states that
it mnst be “another person™. Early in the dralting process, some
delegations from developing countries indicated their beliel that the
Convention showld only protect “innocent” hostages, suggesting that
leaclers or citizens ol States considered 1o be “colowalist’” or “racist”,
e, may legitinately be taken hosiage.™ “Chese proposals were not
aclopted, however, and dis clear tha 1he Convendon will apply
without regard o rhe idennty ot the hosiage.

“...in order to compel . ..”

The adts of taking the hostage and witering the treat inns) be done
tor the pnrpose of compelling a third party o do o absiain Irom
doing w certain act, Although the United Kingdom representative o
the Hostages Committee suggesied that the definition in Article [ was
somewh:t restnctive in so far as it did not tike inlo acconnt situations
it which the alfender had no desire (o compel any person to do or
abstain fiom doing anything, or in which the eleinent of commpulsion

TRer, ez the conmwnts of LG members Ranunngasaonvae ond Qnentin. Basier,
1972 YDBILL, Vob Lope 28K This division of opision was aated by the TLG o its
cowmtuentary ta that ustrmnens, abhongle e alsa seed i the coneepr of threae 1s
“woll-adelivted L wncher mest sysictns ol camnal bow™ ed, ilwerelore, necded na
elevled explingnen. THP2YBILU Vb T p 383 Ealien e Cli e of the 1142
noted i the Convennon shonk! nor apply ta cvery foue ol thien, e, those of g
untulmceet bdivichzal who b sas nennon b caopog e e teeean, aond spoke of
timting coverage of thrains o these winich woere sedione enstigh s g i e veleviau
States mnchinery for the pretecion ot liplomars See YRILC, Vol Lo 239, The 110,
hevweever, seented unabile to reach azrcement on how ihe voncept shaukd e Hiiced. Fd.
200, harhe Ssalt Conmtittec, naealldratismen wee m Bivowrs al o lodings threans
m the New York Couvennon, See, oo, the conments of the mvpresentiiye ol {uba,
UN GAOR, 2Hth Sess., GG (TP poge )L para P20 VN Dioe ARCSRC L (189723,
Hiwever, 1 Tunsen praposal i cdelere the referenee (o threars was defiaeed. UN
CAOR, 291h Se CLG (Hd8th ey, p'.im, boUUN Dires AJ BRSHLTEVS (147 3).

M See o 62 (note 22 amd accomypinymg rexa i Parn 1),
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ARTICLE ) BH

was not clearly identified,™ no concrele action was suggested or 1aken
in this regard and it must be concluded that the motivation Lo compel
a thind party is an indispensable element of the offence. Thus, for
exaniple, an abduction, coupled with a threat o kill, 15 not enough 1o
wrigger the mechanising of the Convention i there is no element of
compulsion involved. However, the words "o arder to compel” secm
to relate o the motvadon of the hostage-taker, rather than o any
physical acts which hie might take. Thus, while the scizure and threat
will usnally be accompanied or followed by a demand thad a third
parly act in a certain way, there is no actual requirement that a
deniand be uttered. Thus, i there is a detention and threat, yet no
demands, there will sill he a hostage-taking if the offender is seeking
to compel a third party.™

“... a third party, namely, a State, an international intergov-
ernmental organization, a natural or juridical person, or a group of

persons .. ."

The compulsion must be dirccted towards a “third party”, and the
Convemion specifically lists these as a “State, an inlernational
intergovernmental organizavuon, a natural or juridical person, or
group of persons”. Mast political acts of hostage-taking are commiued
in order o alwain concessions fram a State; however, this Article
makes it dear that the offence of hostage-taking is commilled
regardless of the identity of the third party. That this listing covers all
passihle third parties is confirmed hy the comments of the Chairman-
Rapporieur of the Sixth Commitee Working Group who explained
that, according to an agreed interpretation, the listing of third parties
was intended o be “exhaustive”. He also stated that the calegory of “a
group of persons” was added 1o the original FRG dralcanicle “for the
sake of comrpletencss™.”

[t would appear that States also consider that the oftence of 5
hostage-taking s commitled regardless of the idenuty of the third
party. The US nnplementing legislation as originally sent to Congress
simply prohibited compulsion against a “third party”, emitting the

# Secand Report of e Hostages Commitwe, po 54, para. 56,

* i this cannexion it night be noted thar many kidnappmgs iod hostage-takings do
notinvolve any demands, One athaor notes that 54 oul of 148 kidnappings and seizures
in Weslern Euvope hetween 1920 and 1982 did not 1esude in demands upon athicld
party. See Aswn. “Politiwal Hostage- Taking in Western Eurape™, in Guueridge, The
New Terrmiom 61 & T1 {(1986). Incidents wherein demamls are not made will nau
necessarily Lall oatside the scope of diis Conventaong however, insuch cases thentenca
compet will be dilticult 1o discern.

YN GAOR, 34rh Sess., G (5%rd mugd, . 7, parie T UN Doc ARLGAASR. 53

(143,




bt THE HONTAGES CONVENTION

listing of possible third parties contined in the Convention. ™ A
scction-bv-secnian analysis of the bill contiined in the Presidential
imessage 1o Congress explained (hat the omission was intended

10 niake i clear thataempts 1o micoce third pacties not expressly lisied
mhe delinition, such ws US state governments ool nnincorpormed local
govermnents, would violte the stitie, Uhere s na need o deling “third
prrtes” i the legislation since the phrase speaks lor isell and & inended

i Dirve 1he broadest possible wicainny.

The Department of Justice added cthat the wide construction of “third
party”is intended 1o “avoid possible Toopholes™. ™ Although the stawute
as finally adopted refers o "hird person or a governmental
organizadon”,” this appeins o be o clartication of, eather than a
restriction on, the ineaning of “third party”, The Unned Kingdom
legislation refers w0 “a State, mergoverommental ongmisavon or
person”. sinularly exhaustive language, ™

Anechier issue related w the category of third persons is the scope ol
the word “internarianal™ as used in “internadonal intergovernmentai
arganization”. In  ithe Sixth Comminee  deliberutions on the
Convenoon, the representative of the Philippmes stated thut he
tavounred (he deletiopn ol the word “mernadonal”, positieg (that
would exclude intergovernmental organizations at the regional level
Alter the Sixth Commiuee Working Group had emnplered its work on
the draft, however, the Chairman-Rapporiewr stated that, acearding
to an agreed interpretaion, the phrase “international intergovern-
inental organization” covers “universal, regional ard suhregional
organtzuions of an inergovenuneaial characrer™™

M See Meswge from the Pregdent Fransodtivg FPoar Drafts of Prafiied Legistedinn o Ahark
the Pressmg and Vgt @eablem of niermational Terearnm. HURC Do 21 U8th G,
Dol Sess, e T OHINL

hat pp. TN

" f'.’mrm_q.n .I’Jr[urf the Subrumimittee o Seenrety asted Ferearism, note 5 s, At jee,

Y osee 14 UISCSE2008a).

mose kg of Ulostiges Act CGHZ 1B fuhie UKL the werd "piersem™ aan Act
“iluddes a oty ) JHEISONS ORI or |.Jr11||<m']\u-|‘:'llt"' leypreraion sy 1378,
Sohedule 1.

FUN GAOR, Stk sess., C6 0 0amg ), po 200 paras 38, UN Doe AJCGEASRTS
(1979),

WUN LAGE, St Sess L0 (B4ed ), pa 72 paras B UN Do ARCHASEUDS
(1979 0 imay e moted dia Aracke 1 oof dhe FRG dralt hiseed e aliivd parnies
“internationa) orgamzatons” and Ciateenaioual conlerenes”. Towever, these did ne
newl e be listed separarely inasinuch as ey Gk under other cuegorics.

Icrmnional

organizations ol o nmegovernmental trpe woukd fit upder the deseriptons "pnicical
persen” ar “graap ol persons”, whide sncreional raalerences, i snade ap ol the
vepresentaives ol Stares, could Lall ander the cnegary ol “See®, anel, il seede sip of
privire porsens, could Rl wnder the caegory “graup of persons™
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ARTICLE ] b

*... to do or abstain [romn doing any act...”

The goal of a hostage-taker may be to compel a third party to take
some  positive aetion, c.g,, rekease prisoners as mothe Entebhe
incident,” ar, alternaiively, 10 refrain from some actvity, e.g.,
extradiing an accused crimimal.® This Convention applies w both
situations, The words "any aa” indicate thac this Convention will
apply regardless of the vature of the act which must be done or
ahstirined {rom.

“... as an explicil or implicit condition for the release of the
hostage . . .”

This phrase was not included in the FRG dralt; it was added 1o
paragraph ) during the third session of the Hostages Committee
without any explanation appearing on the record.” Mast likely, it was
added siinply 1o cover sitwations wherein an offender akes a hostage,
utlers a threat o kill, injure or continue the detention and demands
thal an act be done or ahstained from, yel never states thar the hostage
will be released upon compliance with the demand. In such a case, i
may normally be assumed that the release of the hostage will he the
quid pro gue for the third party’s acuon or forbearance (indeed,
ortlterwise there would be litde 1eason (or the third party to sabmir 1o

* Sce pp. 293 (pone Hantd aceompanyiing iex e the Introdinaiond.

“ Such o sivearion wis recently Caced by the FRG Lo cavly 1987, Gerpran nnloritics
in Frankhnt amrested Moleonmed Ali Hamadele, 2 mentluer ol Hezbolal, i connexaon
witle tlee 1985 Dgjacking of a TWA airhier Lhat resubted in the murder ol an American
passenger. A few days later, 1w Gennan bisinessticn wepe teken hostage in Beicut,
allegediy by a group witlr ties v e pro-Iranian grosp Hezhoblah, inan anennn 1
foree the release of Hamadeln Subscgurennly, Bowr vefused g US exaradition reques
made in accordame witlt the bilateral teaty beoween those two Bales, laler
ackeeowledgrime than 1 dud so as g reseth oCrnears by the hostage-akers that they would
kidl the twao German hostagres. However, in Janiary 1988 the FRG placed o erial Abba,
Ali Humpadels, the bronler ol Mohammied  Tnadeh. nn chavges relating 1o the
hostage-takinges comnuted e order w oseciere lus brothen's release, despie the feor diat
another German hostage was seized e Januavy 1988, apparendy on the orders ol a
third Huntadeh brother. futervatianal Hevald Tritune, fan, 7. 1984 po B & [an. 2R,
TOAK, Ir 1. Uws of the German hostages have heen released and, 3o April 1984, Alhas
Hamade b was convicred and senwenced to 13 yeirs' imprisoment,. Althnugirone al the
Gernmmns rentained Iebd hostage. in oy TOHR e tial ol Mobamnmed Hanrdele an
charges ol hijacking el inurder hepgair Soterantoned Herald Tribane July 5, 1988 p v &
July 6, 1984, p. 2 Tle FRG assured the UN that Mobammied Hamadeh would be
prosecnted s e fisll extent ol the law. B7 Dept S Butl, Neo 20005, p 85 (1987%). Iy
May 1989, Mahammied Flanadeh was conviaed ol nuirder, aiv piracy and oter erimes
comuticd i connexinn witly the fijacking ad wis sentenced 1o lile imprisonimem.
The cycle conurmed. however, inas much as shoitly bebore the Hamadeh verdicr three
West Genmane reliel workers i southern Lebaton were seized, tn an apparen ellon
pressure the FREG (o 1eledse Haoadeln, See The Wisdmgten Pase. May 18, 1985, p. Al &

p- Adl.
8¢ Third Repart of the Hostages Cmnmitte, p. 10, para, 33
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b THE HOSTAGES CONVENTION

the compulsion), T'lus provision makes it clear that the Conventog
will apply even when the oftender nakes no express promise 10
1elcase the hosiage upen compliance with the demand,

The words “as an explicit or implicit condition for the release ot the
hostage™ do not scem parucularly necessary or hetplul in this
cantext.” Wiile they do serve 1o make it clear that the release of the
hostage does not have 10 be explicily promised in order tor the
Couventinn o apply, as just noted where a hostage is seized and a
threat and dentand are made, it may normally be assuined  that
subniission ta the dewnand is a conditon for the release ol 1he bostage.
The words “in order 1o compel” sein o make i clear thar the
hostage-taker is bargaining tor the healih, safety aud rclease of the
hostage in exchange for the act or forhearance. Because of the

- ualifying words Uas an explicit or baplicit condition far the release of

the hosiage™, it appears that the Convention would powapply ina case
where the hostage-taker makes it ¢lear that he will never relense the-
hostage, that he tully nends 1o kill hinn, but hases the compulsion
upon a threat, for example, 1 bridally 1orire the hosrage belore the
ultimate killing. However amlikely such o seemarie may appear, the
phrase “explicit or jinplich conclicion for the release of the hastige™
seerns an unnecessary limitation of the scope of the definition of
hostage-taking.

Indeed. white the legislation udopted by the United Startes to imple-
ment the Conventian employs e “explicit o implicie condition”
languaye,” the United Kingdom apparently felt it unnecessary or
undesirable and did not include the phrase i its legislation. The statute
states simply that A person ., . who . .. (i) detains any persun (“the
hastage™), and (b) in order 1o comnpel u State, nuernational govern-
tental organisatien or person 1o do or shstain from doiog any act,
threatens to kill, injure or continue to derain the hostage, ecommits an
offence”™. ™ This appears Lo be a morve [lexable approach, aud, if
employed in this Conyention, wonld have required its upplication when
release of the hostage 1s neither inplicidy ov explicidy the qued pro guo
tor the submission of the third party 10 the compulsion.

“... conunity the offenee of waking of hostages (hostage-taking)
within the meaning of this Convention.”

While this language suggests that all acts of hostage-taking as

# Omie ¢ onnmienennt appraves ol Lhe language, sating Haowmore clearly delines tie
adms ol rhe hosiage-nkers, “an importmt e-cmphasis ol the element of inress™,
Rasenne, p. 127

" See 18 USC §12003¢0),

Yrlakimyg ol ostges Act 1OH2 41 th).
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ARTICLE 1 Ha

defined by this Article will be offences under this Conventian,
subsequent provisions place a liinitation on this wordiny. Specifically,
pursuant to Article 12, if Parties to this instrument are ohliged 10
extradile or prosccute an alleged offender in a given hostage-taking
situation under the 1949 Geneva Conventions on the laws of armed
conflict or additional protocols thereto, then this Convention will nat
apply 10 thar act. Further, pursuant to Article 13, the Convention will
not apply 1o acts of hostage-taking which are essentially of domestic

concern.

PARAGRAPMH 2: ATTEMI"I' AND PARTICIFATION AS OFFENCES UNDER THE
CONYENTION

Paragraph 2 provides that anyone who attempts to commit hostage-
taking or panticipates in such acts “likewise commits an offence for the
purpose of this Convention”.

“Any person who: (a) altembm to commit an act of hostage-
taking ..."

In its commeéntary Lo the New York Convention, the International
Law Commission stated that attempl is a “well-defined” concept
under most systems of criminal [aw and does “not require, therefore,
any deuailed explanation in the context of the present draft”.*
Because there will be different definitions of atrempt in various Slates,
however, the precise nature of liability under this paragraph could
differ from State to State. It could in theory wanspire that the
elements of atempt in a particular case will be satisfied in one
jurisdiction but not in another. Since one State will not normalily
employ the criminal law of another,* 1he possibility exists, for
example, that an alleged offender could be iried for auempled
hostage-taking in a State other than that in which his conduct took
place, and ultimately acquilted, even though his conduct may have
constitutecd attempt under the eriminal law of the terTitorial State
andfor of other States Parties, However, it seems that definitions of
allernpl are essenltially similar in inost jurisdictions.*” and it is unlikely

1872 YBILC, Vol 1, p. 315,

% See Akehurst, "Jurisdicoon in Incrowuonsl Law”™, 46 BYIL 1458, 165-66 (1972),

** For example. in the UK. Section | of the Criinal Auempis Act 1881 provides that
a person who, with infent to comnut an offence 10 which the acy applies {all offences
which, i rompleted. wnuld be inahle in Engand or Wales with some exceptions not
relevant here), “dres an acl which is more than merely preparatory to the commission
of the offeuce, [is] guihy of atempring o commit the offence”. In the US, although

there 1s no roinprehensive statutory definitinn of atternpt in federallaw {see {5 v. Heng
(cantinned on p. 90)
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Rl THF, HOSTAGES CONVENTION

that any steps which comne dangerously close to the conunission ol the
altfence of hostage-taking will fall outside the scope of any Sute’s
definition ol the offence ol attcmpt.

The inclusion of attempt Babiity in this instrument recognizes that
those who attemipt to commil terrorist iets such as hostage-raking, but
wlio are, for whatever reason, unsuccessful, pose as great a threat o
the stahility of 1he international erder as those who are successtul. It
can be uppreciated that many terrorist acts are unsuccesstul and the
thwaried perpetrators may simply keep looking {or the right oppaor-
tunity, Suecess may he more elusive if the Parties are required to
extradite or prosecute those who atteinpt to take hostages.

“, .. or (b) participates as an accomplice of anyone who commits or
attempts to commit an act of hostage-taking . . .

Participation in a hostage-tuking or an awempted hostage-taking is
also an oflence under this Convention.

As with attempt. the ILC stated in its commentary o the New York
Convention that participation is a well-known concept in most crinia.
al law systerns.” During the dralung of this Convention, some light on
this subparagraph was shed hy the Chairman-Rapporteur of the Sixth
Commituee Working Group who stated that “according 1o un agreed
‘interpretation, the concept of participating us an accomplice was
imended 10 cover aiding and ahetting, conspining or atherwise heing
an accessory”.” Thus, it is elear that the scope of the phrase “purtici-
pates as an accomplice™ is very wide indeed.

(' rotettniamd)
Armkak Reman, 158 ¥, S‘npl) 34, 457 (SONY 3978 affd 84 ¥ 2199 {2 Chel 19T,
et den 415 LS U7 (18974)), many [vderal connts have applicd 1he "subsinatial siep”
tes, i.c., whoether the delendant, acing with the kind of cuipulnility .-cqusrcd e the
commntission ol the come which e s charged of awenprng, omally cogaged
conduct which consnnmes a shbsanoal step owards commission of the crime. See 4y v,
Matdigano, 1UG ¥, 2d 370, 370 tath Ciec V7). rert, don 119 US 1114 (1975), DS v,
Jerckson, BOOF 20 003,120, 121 d O 177, cert, den A3 US 941 TUDTB), cert. ddem.

AN HS AT (1T T Sweden, abibity Tor amempt ovenm whien a persos “has hegun

Wi conp g crime witheaat hrimgmg e comnpicuon il there bae been o danger tha
the et woudd bead ts e completion ol e crone or suel danger had heen prechided
auly heeause al acerlental cimmmstances™. See Swedishn Peaal Ciede, none 1L urpre, at
Ghap, 2341 Thus, he UK il U5 detinitions ot attempt.at icust, are vor v similar inso
lar ¢ they both woqiire an intear to commin the wderlying erinee phis on wt in
linrdwrmee ol the cnme whicde s orne duo siniply prepaeadaery. i Sweden, the
deFimtion of artempt s somcw ot foss b bosweves ) wois sot stdstaally Jdillectat
Irem the UK and U8 madels.

*nt2 YRILG, Val 1L p. 314,

CUN GAQR, 3dih Sess., L6 (5nd mug) po TLoparn 190 UN Doc MCAIASR.GE
(U7 The only recevded objedtion w this iunerpretation came oin the represen e
ol Pakistin who seated thar he did wac bk dhac participation shovdd dude
conspiracy, UN GAQR, M Sess., CO (2l ity e 2, paras 2L UN Do A
SR (1270,
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ARTICLE | 91

As regards the Chairman-Rapporienr's reference ta “conspiring”,
the guestinn arises as o whether his comments can be interpreted as
meaning thal conspiracy 1o take hostages 1s a distine offence undes
this Convendion. 1.e., an offence regarndless of whether or not an actof
hostage-lakmg. or abempied hostage-taking, has been commiued.™ [t
would seem that such an interpretation is stcanred. Conspiracy 1s not
specifically listed as an offence under this Convention (or under the
other anti-terronsm instruments), Moreover, while many or most
States generally consider conspiracy 1o be a distinet offence under
their laws,” Uus cdoes not appear to be universally sor in s
commentary W the New York Convenuon, the 1LG stated than i did
not inclucte as an offence “conspiracy wo connmit any ol the violent acts
referred 10 . . . because of the greal difterences wsits defimition under
the vanous systems . .. sowme systems do not even recognize it as a
separate crime”.” It would scem that if the draftsmen of the Haostages
Convention bad intended conspiracy to be a distincl offence under
tbe instrument, they would have provided so expressly, as has been
done in some other conventions dealing with international offences.™

Given rhe context in which the reference 1o “canspinng™ was made.
e, i oa clarificaton of the concept of “participating as an
accomplice™, the better julerpretation of the Chairman-Kapporieur's
statement is (hat when an offence of hostage-taking, or attempted
hostage-Laking, has oicurred, those who have acted as conspirators
musi be considered as accomplices.™ 103 Party's laws on participation
arc not broad enough 10 include conspirators as accomplices, those
Jaws tnust be altered accordingly.

O commentator s apparenty brerprewsd e Chairmao: Rappovienr's
rommenis in this way, See Rosenae, p 124,

“Uinthe UK, tor ocample, the Crominal Law Act Y977, §1(1D) (as amended by the
Crandtal Avemprs Act Y081 pravides i il 4 purson agrees with any athier person
or persans tha o course ol vendice shall be |)l|1’51|l'l| which, i il agreemen s enried
onl i accendanee with dicie imetaians L wrll necessarity amon ta or avolve the
commission o) any ollrce or olfences 1y one or more ol the parties 1o the agreement
o he s miliy o conspuracy”

AT YN, Val DL pe 3160 Morcovin, i the Sisth Comonttee deliberaimm on
the Mew York Convennon, o wus proposed thar conspiracy be inelnded in tha
nstrument as anietllary offence, See the proposal of the Spantsh delegation v UN
Do ALY (T3 Whale (here appuared w be considerable suppon Tor the
proposal, it was 0ot adepred See ep e conceens ol the represieniimes off
Yugoslavia, Uganda, Oman and Polivan in N GAOR, 28ith Sess. GO (1 Ko g o,
paras. 8 25,45 & 08, resperiively, GN Doc AFGHSR4 1A (1975,

Y see, e, Are LHb) 199K Conventon on die Prevention and Prmishrent af (i
Cnone of Genncide, 78 UNTS 277, An [a), 1973 Tnvernational Canvention on the
Suppression of the G of Apartheid, 1015 UN'TS 244

b LK, Tor exanpde, the Accessorios and Abetoons Acr 1861, §8 (ay amtencled by
the Crminal Law Act 0771 provides that “[wlhosecver shall awd, abet, counsel o
proanc the conunbsion ol auy indictabile ofTence ©. - shall be lable w be ceied, indictenl
and prmished as 2 principal effender”. Conspoacy 10 comout an olfeuce constinres
counselfuye i e offenet is aetrally compulied, See Smith & Hlogaie, Crimaud Lawe 121

{149k,

T
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w2 THE HOSTAGES CONVENTION

The importance of the Convention’s coverage of accomplice liability
can hardly he overstated, loternational acs of terrorism such as
liostage-1aking very often rely on the assistance, and indeed direction,
of sympathetic groups and individuals who do 110t appear at the seene
ol the criine but whose criminal culpahility is at least as great as that of
the perpetrators themselves. Moreover, these accomplices may he
residents ol and/or present in differenc States from each other and
from the actual perpewrators. T'he provisions of this Convention can
assist Stales in bringing sich participants 10 justice.
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CHAPTER S

THE ELEMENTS OF WAR CRIMES

. INTYRODUCTION
Herman von Herbel
A. War Crimes in the Rome Statute

From the very beginning of the process of creating an international crinival
court, it has never been aisputed thar the Court should lave jurisdiction over way
crimnes. The Draft Statute prepared by the Inrernational Law Comeission included
war crimes, but refiained fom providiug any definition. In the early negotiations on
the Statute, il was agreed that the (ectn *“war crimes™ was gencral enough Lo cover the
whole field of norms applicable to armed conflict, and that the terim should be used
for the purposes of the Statute and should be defined in the Statule m order 10 meel
the pritciple of legality.

Al exlensiva body of iternational humanitarian law hus beey developed gver
more (han a cealvry. Major instruments in this respect are, fnfer alia, the 1899 and
(907 Hapne Canventions and Regulativas, the four [949 Geneva Coaveatious aud
the rwo 1977 Additional Protocots to the Geneva Conveatians. Given this large body
of law, it became necessary to make a selection of the norms tha! merited tnclusion
in article 8 of the Statute. Three differcnt considerations played a dominant role in
this seleetion process. The first was whether the proposed crimes were serious and
egregious cnough W mertit inclusion. The second was whether the norms proposed
for inclusion were established as part of customary iternational law entatling mdi-
vidual criminal responsibility, The third was whether only norms applicable (o inter-
national armed conflict: should be included, or whether norms applicahle to interval
arimed conflicls should be included as well.

The process of sefection of unrms for war erimes largely took place on the basis
af two proposals: oae suomitted by the United States, and Lhe olher by New Zealaud
and Switzerland, which was based vit a paper prepared by the Internat.onal Committee
of the Red Cross, Whereas Lhe US proposal was largety hased ou the Hague law and
the Geneva Conventious of 1949, the New Zealand/Switzerfand proposal atso included
several norms sremming frotn the 1977 Additional Protocols, Bolh proposals included
norms refaiing to both international and internat armed eonflicts. From 1997 up umil
the cnd of the Rome Conference, the process of elaboration of definitions was pri-
marily foeused on bridging paps between these (wo pioposals. Although a clear major-
ity of delegalions favored the inclusion of norms applicable to intemal arined coallicts,
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cerlain procedural rights, which may he found in article 43 of Geneva Convenlion
No. 1V, are granied to the persons detained. Since articles 27, 42 and 78 of Geneva
Convention No. 1V |eave a great deal 10 1he discretion of the pany concerning the ini-
tiation of such measures of conflinement, it obliges the delaining party (o reconsider
its decision 1o intern or place a protected person in assigned residence as soon as pos-
sihle by an appropriate court or administrative board."?

The judicial or administrative bedy must bear in mind that such measures of
detention should only be taken if absclulely necessary for secnniy reasons, If this was
initially not the case, the hody would be bound 10 vacate dsein, The relevant provi-
sions of Geneva Convention No. 1V are based on the fundamemal consideration that
no civilian should be kep in assigned residence of in an internmeni camp for a longer
timne than the securily of the detaining party absolutely requires 8

The Preparatory Commission agreed with the lindirg of the ICTY that “[a]n
initially lawRul internment clearly ficcomes unlawful if the detaining party does not
respec the basic procedural rights of the detained persons and does not establish an
appropriate court or administrative board as prescribed in articte 43 GC IV or in
the case of confinement of eivilians in occupied Lerritory, as prescribed in article 78
of this Conventicn.

These considerations expressed by the ICTY in Defalic et of. are now clearly
covered in the Elements of Crimes. '

Consistent with paragraph & of the General Introduction (o the Elements of
Crimes, (he regnirement of “unlawfulness” as comained in the definition of (he crime
in the ICC Statule has not been repeated. The Court will need lo consider in particu-
lar the canditions included in articles 27, 42, and 78 of Geneva Convention No. 1V.

Mental Element:

Article 30 applies 10 this material element.

8. Article 8(2)(a){vili)—Taking Hastages

Fome Stanre:
B{2Wapyvin} Taking of hosrages;
Retevant Elernenis:

L. The perpetralor seized, detained or otlierwise held hostage one or wigre persons.

47, Delalit o al., supra poie 5, para, 380.

48,  fd., para. 381, Referring to art, 78 of Geneva Convention No. |V relative (o the canfinement
of civilians in occupied territory, which safeguards the basic procedural rights of the person con-
cerned, the Trial Chamber found hat 'respect for these procedural rights is a fundamental princi-
ple of the convention as a whole,” fif., para. 5§2.

49. [Id., para. 58).
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The parpetrator threatened o kill, injure ar continue m detun sueh persom or
persons.

3. The perpetratcr intended to compel a S1ate, an imternaiionat vaganization, a
nawrgl or tegal persan or a2 group of pessons to &t or refrain {iom aching as
an eaplicil ar tnplicit conditian fov the safety or ¢ rewease of such persasn ar
DETSORS,

Buckgmound:

‘The war crime of hostage taking is a grave breaeh under anicle 147 of Gencva
Convention No, IV

Marerial Elements:

The elements of this offence are largely based on the deTinition taken from the
1853 Internatiotia! Conveinition against the Taking of Hostages, which is not usually
considered as part of international humanitarian taw and was not drafted in the con-
texi of anmed conflicis. However, as inthe case of the critne of Innture, the definiticn
of the erime of husiage taking was adapled by the Preparatory Coiminission n the

context of the taw oT armed conflict. The Hoatage Convention defines hoslage tak-
ing in arucle .3

any person wha seizes or detains and rhreatens to kil ta infure or Lo continue 10
delain anotjier persan (the “hostage”) in ordet to coinpel a third parey, namely a State,
an internattonal orgamisation, 2 natural or judicial person, ur 4 group of persans, © do
or abstain froin doing any acl as an explicit or implictt condilion for the release ol the

hosiage.

Element | may be a bit broader than the Hoslage Convention (o so far 4s it cop-
Lains an “catch all” formulation: “ar gtherwise held hostage ™

Mental Elemen::
With regard (o 2lements 1 and 2, anicle 30 applies.

Element 3 defines a specific intent requirement, i.c., it detines an ultzdor motive
behind the material elements laid down in | and 2. Te deviaes slightly from the daf-
inition confained in the Hostage Convention. Taking inte account the cdse Jaw fiom
the Second World War, this definivon was considered 1o be 100 narow. The text in

the Elements of Crimes, therefore, defines this wient! element s ihe following terms,
adding the emphasized element:

7 b2 perpetrator totended to compel a State, an internarional organisation. a narural or

legal person or 1 group of persons, [v act or refrain from aching as an explient or
wnplicit condition for the safery o the relense of such persan or persens.

8, General Assessment for Grave Braaches

The provisions on ihe grave breaches—as far as the specific elements of the war
crimes are concemcd—is rather satisfactory, The essentials are reflected in the ele-
nents. The eleinguls provide sufficient guidance (o the Court, without unduly reseriet.
ing judicial fieedoin Lo interpret the law. Nevertheless, the judges will aeed to have
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Article B
War crimes

L. The Court shall have furisdiction in respect of war crimes in partfcular
when carmmitted us purt of a plan ar polley or as part of a lurge-sesle
commission vf such crimes.

2. For the purpose of this Statute, "war crimes™ means:

(8} Grave breaches of the Geneva Convertions of [2 Appust 1949,
namely, ary of the following scls sgainst persons ar property
protected under the provisions of the relevanl Geneva
Canvention:

{1 Willul kilting;

{ii) Torture or Inhoman treatment, Including blaleglcal
ekpeciments:

(til} Witfuly causing great ruffering, or seriows injury lo body
or health;

v} Extensive destruction and appropriston of property, not
justified by military accessity and carcied ast unlawfully
mad wantonly;

{¥v) Compelling a prisaner of war or other prolected person
to serve In the farces of & hostile Power;

(vl} Witiully depriving a prisoner of war or other prolected

trson of the rights of fair and regular trial;

(vii) gluwiful deportation or  (ransfcr or  unlawful
confinement:

(viti} Taking of hostapes,

() (Hher serious violations of the faws und customs applienbie in
international srmed cooflict, within the established framework of
internutionsl law, namely, any of the following acts:

{i} Intentionally directing wttucks against the civilian
popuiation as such or sgainst jadividusl civilians not
takiog direct part in hostihties;

{lij Intentionally directing attucks sgwinct civillan objects,
that is, ahjects which are not military ohjectives;

(iil) intentionally directing attdeks apainst  persoonel,
installations, maicrial, snila sr vehicles tovolved in &
humanitarian assistuace or peagekeeping missien In
accordance with the Cherter aof the United Nations, ax
long us they are cntitled to the protection given to
civilizns or civilisn ohjecrs under the internutinnzl law af
armed coaflict;

(iv)  Infentionally launching an attack In the knowhlge that
such attack wil) cause Invideatal Inss of life or injury to
civilians pr damage lo civilian objects or widesproad.
lonp-term and severe dawnage to the nalural envirnnment
which waould be cleariy excessive in relation to the
concrvie  und  dircet overati  wilituny edvanisge
anticipaled;

{*!  Attacking or bumbarding, by shatever means, towns,
vitlages, dwellings or buildings » hich are undefended sod
which ure nnt mititary abjectives;

(vi} Killing or wannding 4 combztunt wha, having luid down
his arms or haviog no longer means of defence, hay
surrendered at discrelion;

{vii) Making improper gsc ul 3 flag of truce, al the Aay or af
the military insigpia and uniform of the cnemy ar of the
Uniled Nations, as well as of the distinctive emblenis af
the Geneva Copventiops, resvlting in death or serigus

ersonal injory;

{vifi} The transfer, directly or indirealy, hy the Occupying

Bedwiier Aerwsfot Edevabee st Beasions AL Bt §otbar hoatter (350meanee Paien g Viveeet St e Do iy Suttenengses)




iplicable Taw

nir liberty for security reasons musi
| basis'®. The Detainiig Power may
n the basts that all of their membery

nary inlernational law, comp.emenis
at any person nrested, detained or
1formed promptly, in a language he
ken.
TY based on facls where procedural
granted. This possibility has been
“the words “continged (0 confine” in
- protected person has been lawfully
12 and 78 of the Fowth Genevs
at a cerlain moment later on
*3, whieh 1nay be found in articles 43
e persons detaired. Given the greal
1¢ Lhe initiation of such measures of

signed resideace of an individual] are
seourl nT adiministrative board™ s,

sear in mind thal such measures of
ecurity reasons. [F ths was mitially
fribunal concluded that

s kepl w agsigned Tesidence or i an
peny abschiety requires i

unlaw ful if the detaining party does
wrsons and does not esiablish an
ticle 43 GC 1V"8T gr in the case of
in article 7R ol the Fourth Geneva
nrtalis mutamdis in article 78: Any

¢ snch action reconsidered as soor

:nt or placing in assigned resience
wally, and at [east twice yearly. give
» amendment of the init.al decision
Jt or board must be done on &
1l Protoen! [ reflectng cuslonary
1h Gencva Convention, the person
LveIlt gg %00N a5 the cirenmstances

datic ease are fow clearly covered
1ay consequently be stunmarized as

wias conlifmed by the s note 15%

article 8

War Crimes - para. 2 (a} (viii)

The delenian or con finement of protecivd persons will be unlawlul in the fllowing 1we circumstlances:

¢ When a protected person ar persons have been detained in conuavention of Artizle 42 of the Fourth
Geneva Converwion, .. they are delzined withoul reasonabie grotnds 1o belicve that tie security ol
the Detaining Puwer makes i1 abselutely necessary; and

e  where the procedurai safeguards required by Amicle 43 of (he Fourth Geneva Canvenlion ure nol

camplied with in respect of dewained protecied persons, even where iheir initial deiemion imay have
beer: justifed!®,

The same applies mutatis mulandis te (he sitvation in Qceupied Territories covered by article
T8 ofthe Fourth Geneva Conveution,
No menuwl element has beeu added o the elements. Conscquently, Lhe artiele 30 standard

applies.

(viii) "Taking of hostages"

This act is a grave breach of the Fourth Convention only (anicle 147 GC 1V). Hostage laking 29

is specifically prohibited in article 34 of the Fourth Gieneva Convention. Article 34 is part o¥'the
section "provisions common to the territvries of the Parties (o the conflict and to occupied
{erritories” and thus applies o all protected persons in the scnse of anticle 4 of the Fourth
Convention. The pmhibition of hostage-taking 2 now firmly enirenched i eustomary
international law and considered a fundamental guaraniez. 1 applies to all persons i the power
of an adverse pany'®.

The specific clemsnts ol this crime are defined in the following way:

1. The perpeirawor seized, detdined or atherwine held hostage one of mofe persons.

2. The perpelratar threatened e kill, injure or cantinue o detain such petson i persons

3. The perpenrator iniended o compel 1 Siate, an inlematisnal organizakon, o nalural o lega) petson o o

group of perwns Lo act of reffain (romn acting as an explicu or implicit condition {or the salewy or the

meiease of such person or persens.

The elements of this crime are largely taken from the definition in the [979 [niernational
Coovention against the Taking of Hostapes. Given lhat this convention is not an incrrational
bymanitarien law treaty and that it was drafled in a differaar fegal context, the clements of this
wor couvie were slightly adapicd to the context of the law of armed confizt. The Hostage
Convention defines husiage-tcking in Artiele 1.1 as

*uny person who seizes ar detzing and hrealens (o kill, \n imjure or lo centaue (i detan another person
{the “1oslage™) in order 1o compel @ Utird party. vamely & Stale, an inlemztonnl Drganisalion, a nalursl o
Jodicial persan, o5 g pioup of persons, 0 do of absmin (rom doing any act as an explicit or implicit
eondinon for ue release of the hostuge”.

Taking inta account the case law frum the Sccond World War, this definition was considered
fo b too narrow. The lext in the Elemenis of Cames, thercfore, defints the specific mental
chenueat in the following terms. adding the emphasized clement:

“The perpoiarr iended w compel a Stale, an internalipnal orgamisaion, o naml or legal person or 4
group of porsans, la acl o welain fram geling as an explicd oy ampheit coudie: far the safery or the
telease of such peison or persons®,

The eiements arc largely in line with the junsprudence of the ICTY, which is, however, Jess
specific. The Appeals Chamber slated thae the essenlial clement of this crimne is the use of a
threat concerning delainees in order lo obtain a comyession or gain an advantage. A hoslage-
taking exists when 2 person scizes or detains and threatens (o kill, tijure or continue  detain

——
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Stuprg nole 157, Provecnsar v, Duutic o ol para. 322,
e . .

For funher discussion of the origing angd e coslomary nature of the proibilion. sce wgwa note 2 J-AL
Henckasms/L. Doswald-Beck. CUSTOMARY 134, 336, 574 sce atso anticle 75 Add Trot 1.
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article 8 Pan 2 Jurisdiction. adniissihility and applicable law

snuther person in order to vompel a third party to do o1 10 absiuin from doing someihng as a
condilion for the releuse of that personi®,

The jurisprudence of the 1CTY, i hine with the JORC Commentary on the Fourth Geneva
Convenlion, added however some clunfication in so far as it siressed - contrary to what W.
Fenrick mdicated in the Firsi Edition of this commentary - 1hat the dep-ivation of liberry must
be unlawfuli®?,

{bY Other serious violations of the laws and customs applicable
in intcreational armed conflicts
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Part Five: War Crimes
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