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REVIEW STANDARD

The following submissions are made pursuant to Article 20 of the Statute ard Rule 106 of the
Rules of Procedure and Evidence (“Rules”).! Each error of law alleged invalidates the
decision on the associated charge’ Unless otherwise stated, each factual error allcged
amounts to an assessment that no reasonable trier of fact would have made (or otherwise was
an abuse of discreti0n3), was crucial to the conviction, and led to a grossly unfair outcome
and a miscarriage of justice.” Each error of procedure could not be waived or disregarded
without occasioning a miscarriage of justice.” Unless otherwise stated the Appellant requests
that each error should result in a reversal of the decision and a dismissal of the associated

charge.

APPEAL AGAINST CONVICTIONS

GROUNDS 1. 2, 3, and 14 (Accomplices)
The principle of the presumption of innocence requires, infer alia, that when camrying out

! Rules of Procedure and Evidence, Special Court for Sierra Leone, 12 April 2002 {as amended 19 November
2007), Rule 106 [Rules].
2 Prosecutor v. Kondewa and Fafana, AC Judgment, Para, 32,
* Prosecutor v, Norman, Fofana and Kondewa, SCSL-04-14-T, Special Court for Sierra Leone, Appeals
Chamber, Decision on Interlocntory Appeals Apainst Trial Chamber Decision Refusing to Subpoena the
President of Sierra Leone, 11 September 2006, para. 5 [Normar Subpoena Decision], referriug to Prosecutor v.
Milofevi¢, TT-99-37-AR73, IT-01-50-AR73, [T-01-51-AR73, International Criminal Tribunal for the former
Yugoslavia, Appeals Chamber, Reasons for Decision on Prosecution I[nterlocutory Appeal from Refusal to
Order Joinder, 18 April 2002, para. 4 [Milofevi¢ Degision on Appeal from Refusal to Order Joinder], and citing
Prosecutor v. Karemero, ICTR-98-44-AR73, International Criminal Tribunal for Rwanda, Appeals Chamber,
Decision on Prosecutor’s Interlocutory Appeal Against Trial Chamber 11! Decision of 8 October 2003 Denying
Leave to File an Amended Indictment, 19 December 2003, parza. 9.
* Kupreski¢ Appeal Judgment, Para. 30; Prosecutor v. Kondewa and Fofana, AC Judgment, Paras. 33-36;
Kupreskic Appeal Judgement, Para. 30; Prosecutor v. Nigkirutimang, ICTR-96-10-A & ICTR-96-17-A,
International Criminal Tribuna! for Rwanda, Appeals Chamber, Judgement, 13 December 2004, Para. 12
gNmkt‘mtimana Appeal Judgement].

Prosecutor v. Kondewa and Fofano, AC Judgment, Para. 36,
The Prosecutor v. [ssa Hassan Sesay, Morris Kallon, and Augustine Gbao
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their duties, the members of a court should not start with the preconceived idea that the
accused has committed the offence charged.® As a corollary it was for the Prosecution to
inform the accused of the charges, so that he could prepare and present his defence.’
Thereafter, it was incumbent upon the Trial Chamber to examine the charges and be satisfied
beyond a reasonable doubt that the Appellant was responsible. These fundamentals were
absent in the Appellant’s trial. The Chamber created an irregular proeess involving novel
legal principles that have no basis in intemational criminal law and should be rejected as
inconsistent with fair trial praetices in place at the International Criminal Tribunals for
Yugoslavia (ICTY) and Rwanda (ICTR) and the Intemational Criminal Court (ICC). Novel
legal principles alone are no basis for complaint; that those created always diminished well
established fair rights, whilst enhaneing those of the Prosecution, is the gravamen of this
Appeal.

The Trial Chamber inculcated a process that compensated for the laek of clarity and quality
in the Prosecution’s original investigation.® It handed the Prosecution the discretion to
exchange the factual basis of its ease at will. ° A eireular test was ereated to permit the
Prosecution to re-investigate and rely upon all the new charges.'® There was no point when
the allegations stopped and the answering could begin in full knowledge of the ease that was
to bc met.'" The resulting numbcr of new charges remains unprecedented in international
criminal law'? as does the inevitable prejudiee. The Trial Chamber throughout maintained its
claim that the new charges were permissible, in part, because they did not “significantly alter

nl3

the incriminatory quality of the evidence” ~ until, that is, they were used to imprison the

6 Prosecutor v. Brima et al., Trial Judgment, Para.97; Prosecutor v. Kondwa and Fofiana, Trial Judgment,
Paras. 254 and 287,

7 Babera, Messegue and Jabardo v Spain Series A, No 146, Application Nos. 10388/83; 10589/83;10590/83,
ECHR, 6 December 1938 (1989) 11.E H.R.R. 360, at Para. 77.

¥ Prosecutor v Sesav et al, SCSL-04-15-635, “Prosecution Response Io Sesay Defence Application for Leave to
Appeal the Deeision of 1¥ Auvgust 2006, 23 August 2006, paragraph 7. Senior Prosecution Trial Attomey,
Kevin Tavemer, at the SCSL confirmed that proofing sessions at the SCSL, were used to rectify substandard
pre-trial investigations. Taverner confirmed, *All we got from the investigation was a eallection of statements —
some of whieh were useful, most of which had to be re-done.... Really all we ended up with were names of
people and the paotential statement.” (Effective, Efficient, and Fair? An Enquiry into the Investigative Practices
of the Office of the Prosecutar at the Special Court for Sierra Legne, by Penelope Van Tuyl, War Crimes
Studies Center University of California, Berkeley, September 2008, ar 44),

¥ E.g., Prosecutor v. Sesay et al., SCSL-04-15-T-339, “Decision Regarding the Proseeution’s Further Renewed
Witness List,” 5 April 2005,

' Prosecutor v. Sesay et al., SCSL-04-15-T-212, “Ruling on the Oral Application for the Exclusion of Part of
the Testimony of Wimess TF1-199,” 26 July 2004, para. 9, applymg Prosecutor v. Bagasora et al , “Decisioun
on Admissibility of Evidence of Witness DP,” 18 November 2003, para. 6.

U Prosecutor v. Delakhc, 1T-96-21, “Decision on the Proseeution’s Aliernative Request to Reopen the
Proseeution’s Case,” 1 May 1997, Para. 20.

12 Annex A: Convictions on charges disclosed after the commencement of the trial in July 2004,

P See, e.g., Prosecutor v. Sesay et al., SCSL-04-15-T-396, “Ruling on Application for the Exclusion of Certain
Supplemental Statements of Witness TF1-361 and Witmess TF1-122,” 1 June 2003, paras. 28 (iv) and 29 (v1).
The Prosecutor v. fssa Hassan Sesay. Morris Kallon, and Augustine Gbao 6
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Appellant for the remainder of his life.

By the Trial Chamber’s own admission the nexus of these charges to the Appellant was
presumed.'* The analysis conducted by regular courts to link JCE members and the direct
perpetrators of crimes was abandoned,'” along with the assessment of the Defence case which
was dismissed in a paltry 16 paragraphs.'®

It was not within a reasonable exercise of discretion to dismiss all the Prosecution and
Defence evidence that went to support the Appellant’s innocence. The novel position, that it
was not possible for a high-ranking officer of the RUF hierarchy to be concerned with the
well-being of the civilian population throughout the entire confliet,)” was not based on
evidence, only presumption. There can have been no other accused at an intermational court
able to rely upon such varied and impressive support from witnesses from around the world,
not least of which were the innumerable ordinary men and women of Sierra Leone who left
their farms and livelihoods to travel to Freetown to give evidence for the Appellant.'® It was
not possible to both explain this support and convict the Appellant (and pass a sentence as
severe as any other in international criminal law). The Trial Chamber chose to conviet on this
basis and this, almost exclusively, on the tainted evidence of accomplices.

It was not reasonable to dismiss the entirety of the Appellant’s defence case and attach no
“welight whatsoever” to witnesses who testified to not hearing about crimes in a particular
locality:"” The evidence might have been probative, especially given the “widespread and
systematic nature of the crimes” alleged.?® The dismissal of the totality of the Appellant’s
witnesses remains unsatisfactorily explained. It was an abuse of diseretion to claim that the
witnesses — testifying to the considerable assistance given by the Appellant to hundreds
during the conflict was applicable to only a “few privileged people.” *' The reasons proffered
for dismissing the Defence insider evidence were equally flawed and inaccurate.”® Given the
consistency, the variety of witnesses, the breadth of their testimony, and the corroboration
arising from the Prosecution case, this was patently incorrect.”?

The Trial Chamber failed to have regard to any of the Prosecution and Defence evidence that,

upon a sensible review, supported many (if not most) of the material aspects of the

" Judgment, Para. 2016.

" Judgment, Para. 1997,

' Tudgment, Paras, 527-531, 365-570, 605-608. and 1329,
" Judgment, Paras. 605-608.

" Annex B: Samples of support for the Defence Case

¥ Judgment, Para. 527.

X £ g., Judgment, Para. 1992

! Judgment, Paras. 530-531,

* Judgment, Paras. 566, 568, 570.

“ Annex B: Samples of support for the Defence Case,
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Appellant’s testimony.”* In light of the evidence from both Prosecution and Defence
witnesses, there was support for most, if not all material aspects of his defence. Accordingly,
the epitaph “implausible,” when judged according to the totality of the evidence, was
unfounded. It was an error of law and fact to conclude that Sesay’s testimony was a
“deliberate manipulation” by Sesay to distort the truth or mislead with regard to the issue of
his liability’* unless the Chamber could provide objective support for this conclusion.

The reasons proffered for the dismissal of the Appellant’s consistent testimony were
stereotyped and manifestly lawed.”® The Chamber was gravely mistaken in its conclusion
that Sesay’s assertion that “he was scared lo punish Komba Gbundema ... as he was afraid of
Sarkoh’s reaction™’ could stand as proof of his unreliability. The Chamber’s failure to
reference a single piece of the “overwhelming evidence to the contrary” is evidence sufficient
of its weakness.%® The fact that the Trial Chamber was contrived to claim that Sesay’s de jure
status as the interim leader of the RUF was proof encugh of the falsity of his assertion, when
in fact it was not disputed that he was the Battle Field Commander at that time is further
evidence of the erroneous analysis.29 The fact that the Appellant’s claim was supparted by
evidence (e.g., Exhibit 33 (radio log book)} leaves the matter in no doubt.™

The Trial Chamber rejected the majority of the Defence evidence on a false premise, namely
that the witnesses were testifying broadly about the lack of cnmes in RUF territory, the
peaceful cooperation between the citizenry and the RUF, and the provision of amenities to
the former across RUF fterritory in the whole of Sierra Leone This was a
mischaracterisation of the factual basis of the defence case.’> The Accused’s case was

predicated upon the clearest distinction between the Kailahun base, where fighters lived with

24_ Annex B: Samples of support for the Defence Case

» Judgment, Para. 607.

* Judgment, Paras. 603-608.

77 Judgment, Para, 605.

¢ Judgmern, Para. 605

¥ Judgment, Para. 916.

* Transcript/'TF1-361, 14 July 2005, pp. 46-34.

! Judgment, Para, 530.

32 The whole of the defence case was mischaracierised. The Trial Chamber wrongly claimed that the Sesay
advanced a defence that m Kenemna during the junta period no civilians were forced to mine, The Trial Chamber
claimed this was asserted in paragraphs 581-384 and 590 -596 of the Sesay closing brief. This defenee was not
the Sesay defence and the Chamher’s conclusion that “the Chamber does not accept as credible evidence that no
civilians were forced to mine in Kenema District” was, therefore erroneously based and ought not to have been
taken into account in an assessment of the reliability or credibility of the defence evidence concerning
enslavement at Tongo Fields. First, paragraphs 581-384 were dealing with mining in Kono during the junta
which was not indicted by the Prosecution. Second, paragraphs 590-596 of the Closing Brief, set out with clarity
the defence, namely “There was no svsremaric forced mining at Cyborg Pit and if there were incidents it was
short lived, lasted for not more thar four days and was roundly condemned hy combatants and civilians alike.
Tthe defence position was clearly set out in in relation to the non-existence of a policy and, more importantly
was in accordance with some of the Prosecution evidence, See, Ground 32.
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and protected their families, compared to other less settled areas, where crimes were more
common.” This was consistent with the Chamber’s own findings™ and supported the
Appellant’s case — this is clear from the Grounds below.

In any event, even a well-founded conclusion that the Appellant had manipulated the truth
would not entitle the Chamber to dismiss the totality of his testimony. *> As the Trial
Chamber allowed for the testimony of Prosecution witnesses to bc accepted in part,
irrespective of significant frailties, the Appellant was also entitled to this approach.36 The
repudiation of the whole of this testimony was an error of law that invalidated the findings of
fact and the conviction on each charge.

The Trial Chamber took a much less dismissive approach to the Prosecution evidence,
finding witnesses unrehable but allowing their evidcnce to bc used provided it was
corroborated or provided it was “general evidence” or related to their own experiences.’’ The
Trial Chamber provided no explanation — and none could properly be advanced — to justify
this different approach.

The Trial Chamber was required to assess the witnesses on a wilness-by-witness and
allegation-by-allegation basis. It was not reasonable to reject all the witnesses for the same
reason. The witnesses werc varied and many, ranging from ex-rebels (such as witnesses
DIS-069, DIS-188, and DIS-157) to teachers, farmers, traders, nurses, ex-CDF, ex-
UNAMSIL (including General Opande and Hassan) and two former Presidents, Kabbah and
Konaré, The accounts of these witnesses were varied and their evidence individually or taken
together raised numerous separate and distinct defences which varied according to the
witness testifying and the type of crime alleged.® The proposition that each could be rejected
for the same reason — namely, that it runs counter to the evidence found reliable or, that the
witness gave evidence out of an allegiance to the RUF — does not stand up to scrutiny. [tis a
remarkable feature of the RUF case that none of the Accused’s witnesses were reliable

enough to exculpate and yet each Prosecution witness could be used to convict.

Confusion of Motive and Intent
The Trial Chamber erred in law and fact in failing to draw a distinction between motive and

intent. The Trial Chamber found the following: (1) that the RUF ideology contained 8 clear

3 See Annex B: Samples of support for the Defence Case,

* Example: Paras. 705-707.

** Judgment, Para. 607.

* E.g., Judgment, Paras. 539-564,

7 For example TF1-371, TF1-366 and TF1-045 at paras. 542, 546 and 561,

* Annex B: Samples of support for the Defence Case
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prohibitions concerning the governance of refationships between fighters and civilians;® (ii)
that the RUF Commanders utilised the disciplinary mechanisms available to them;* and (jii)
that “throughout the Indictment period fighters were indeed punished for transgressions such
as rape, looting and burmng” and that these “instances of systematic discipline of fighters for
crimes committed against civilians occurred in locations where the RUF had a relatively
stable control over that territory.”*' It mattered not that the Chamber concluded that the
“RUF’s disciplinary system was critical to maintaining its operation as a cohesive military
orgamsation [and was used] primarily as a means to infimidate and control their subordinates
and compe! obedience to superior orders.”™ This was evidence that was relevant to mens rea.
The evidence was there to be considered.

This evidence was critical to Sesay’s defence which was based upon the evidence that there
was “systematic discipline” in Kailahun where there was “relatively stable control.” The
Chamber’s findings, that the RUF’s approach to crimes in this stable area, was distinct from
the approach to crimes in “the context of military operations,” wherein the “RUF

" was significant —

Commanders ordered the commission of crimes against civilians
particularly since the evidence showed that there were few military operations conducted in
Kailahun during 1996-2000. The finding that the “RUF operated on the basis that certain
conduct was inherently acceptable in certain situations™ was a finding that it was inhibited
in others. The preponderance of evidence from both Prosecution and Defence witnesses
confirmed the systematic implementation of discipline across Kailahun and the active role
that Sesay played within this context, whether to intimidate his men or otherwise.*’

The Tnial Chamber compounded the aforementioned errors of law and fact by failing to
provide, pursuant to Article 18 of the Statute, a public judgment, accompanied by a written
reasoned opinion. A reasoned opinion was essential to allow the Accused to fully exercise his
right to appeal and so that the Appeals Chamber could review the appeal,*®

The Trial Chamber was not obliged to comment on every piece of evidence and it enjoys the

v 7

presumption that it “evaluatcd all the evidence presented to it.”” It was not obliged to

“articulate every step of its reasoning for each particular finding it makes” nor “required to

*® Judgment, Para, 705.
* Judgment, Para. 706.

' Judgmeut, Para. 707.

“* Judgment, Para. 706.

3 Judgment, Para. 708.

* Tudgment, Para. 709,

** Annex B: Samples of support for the Defence Case

* Krajisnik, AC, Para. 139.

7 Judgment, Para. 478, qnoting Kvocka et al. Appeal Judgement, para. 23 [original footnotes oputted].
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set out in detail why it accepted or rejected a particular testimony.”® However, the Trial
Chamber was abliged to demonsirate that it had not “disregarded any particular piece of

249

evidence”™ and obliged io address the specific issues, factual findings or arguments, which

validate the Decisions.”

The Trial Chamber was obliged to provide clear, reasoned findings of facts as to each
clement of cach crime charged.”’ This requirement was critical where there was a genuine
and significant dispute surrounding a witness’ credibility and the testimony was central to the
question of whether a particular element of crime is proven.’> The Trial Chamber elected to
accept the evidence of the Prosecution accomplices and those who might rcasonably have
been said to have motives or incentives to implicate the accused. The Chamber has a
corresponding and immutable obligation explain why it accepted the evidence of these
witnesses;, “in this way, a Trial Chamber shows its cautious assessment of this evidence.™? It
1s submitied that this error alone invalidates each and every charge, relying as they do almost
exclusively on accomplices — without explanation or reserve.

There was little or no reason to convict the Appellant and none was proffered. Evidence of a
regular deliberation - where evidence is weighed and the presumption of innocence is applied
- 18 whoily absent. “In respect of each count charged against each of thc Accuscd, the Trial
Chamber [has to determine] whether it is satisficd, on the basis of the whole of the evidence,
that every element of that crime and the criminal responsibility of the Accused for it have
becn established beyond reasonable doubt.”™ This process, if conducted properly, necessarily
produces a reasoned judgment.

The Judgment is drafted in a narrative form. It conceals the serious flaws in the evidential
basis for the convictions.”> Whilst the Trial Chamber had a broad discretion to evaluate
inconsistencies, to consider whether the evidence taken as a whole was rcliable and credible,

to accept or reject the “fundamental featurcs” of the evidence,”® and to determinc the weight

* Krajisnik, AC, Para, quoting Musema, AC, Para. 277.

** Judgment, Paras, 478-479.

% Krajisnik, AC, Para. 139.

5 Kajelijeli, Judgment, ICTR-98-44-A, AC, 23 May 2005, Para. 60.

* Kajelijeli, TC, Para. 39. .

* Krajisniki, AC, para. 146, Niyitegeka Appeal Judgement, para. 98, See also Nahimana et al. Appeal
Judgement, para. 439; Niagerura et al. For example, “a Trial Chamber must be careful to allow for the fact that,
very often, a confident demeanour is a personality (rait and not necessarily a rehable indicator of truthfulness or
accuracy.” {Kupreski¢, AC, paca. 138). It is submitted that a corollary ta this is the need to explain what it was
that convinced the Trial Chamber to rely upon these witncsses. (Kupreskic et al, Appeal Chamber Judgemen,
para. 202) Appeal Judgement, paras 204 and 206, and Blagojevi¢ and Joki¢ Appeal Judgement, para. 82.

54 Prasecuior v. Brima er al., Trial Judgment, para. 98.

% See Ground 14.

56 Prosecutor v. Brima et al., Trial Judgment, para.i10.
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to be given to discrepancies between a witness’s testimony and his prior statements,’’ this
discretion is not unfettered.

The Trial Chamber was obliged to examine a witness’s testimony and evaluate it with
reference to time-honoured criteria including an assessment of eonsisteney;™ the level of
detail;*® whether it was eorroborated:® the reaction in eross-examination;® the demeanour of
the witness;** and whether the testimony was marked by anger or hostility.63 This was an
essential component of a fair trial. The Appellant submits that 59 paragraphs® in the
judgment purporting to assess the Prosecution witnesses are manifestly inadequatc.

Whilst the mere existence of inconsistencies in the testimony of a witness does not undermine
the witness’s credibility,” significant inconsistencies do. The eontradictions need to be
examined to assess whether they are of a material nature and whether they vitiate the
consisteney of the substance of the testimony as to their account of the facts ar issue.®’ In the
event that a witness is unable to provide a convincing explanation for the inconsistencies the
doubt that is raised must remain.*® The Chamber must demand an explanation of substance

? something concrete to dispel the doubt.”® The Trial Chamber

rather than mere procedure,’
did not assess the reliability of Prosecution witnesses as it related to the charges. Expressing
general concern about 17 Prosecution witnesses generally was a fraction of the analysis
required.”!

Annex C illustrates the manifest frailties that characterised the principle Prosecution
accomplices.”” At not one point does the judgment purport to address these inconsistencies or
indices of unreliability nor, more importantly, how it resolved them and removed the doubt

that must have existed in relation to the charges. This omission is an admission of neglect of

fair process and fair result; it is an error of law and fact that vitiates each conviction on each

57 Prosecritor v. Brima et al., Appeal Judgment, para.120; see also, para. 154,

38 Kajileji TC Judgment, paras. 261, 468, 704,

59 Kajileji TC Judgment, para. 704,

60 Akayesu TC Judgment, paras. 261, 406, 453,

6| Akayesu TC Judgment, para. 299

62 Kajileji TC Judgment, paras. 457, 680, 704,

63 Akayesu TC Judgment, para. 406.

e, Judgment, Paras. 522-526, 533, 538-564, and 579-603.

65 Prosecutor v. Brima et al., TC Judgment, para. 109, Prosecutor v. Kondewa et al., TC Judgment, para. 262.

66 See, Prosecutor v. Brima et al., Tnial Judgment, Paras. 353, 359, 362, 368, 401, and 216.

67 Rutaganda TC Judgment, paras. 252 and 334,

68 Rutaganda TC Judgment, para. 227, See afso, Rutaganda AC Judgmen, para.190.

69 Kayisherna TC Judpinent para. 78.

70 Kayishema TC Judgment para. 443.

") Wimesses George Johnson, TF1-045, TF1-093, TF1-108, TF1-113, TF1-117, TF1-141, TF1-253, TF1-263,

TF1-314, TF1-360, TF1-361, TF1-362, TF1-366, TF1-367, TF1-369, and TF1-371 at Judgment, Para. 538-561

and 579-603

72 Annex C: Examples of indicia of unreliability in relation to TF1-012, TF1-045, TF1-093, TF1-108, TF1-141,
TF1-263, TF1-330, TF1-330, TF1-361, TF1362 and TF1-366.
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charge.

GROUND 4: Rule 68 Violations
The Trial Chamber erred in law, faet and/or procedure in dismissing the Defence Application

for disclosure of Rule 68 material,”” namely (i) the assistance offered and given to
Prosecution witness John Tamue by the Prosecution to assist with relocation to a new
country;”* and (ii) the information in the possession of, or known to the Office of the
Prosecutor (“OTP”), which discloses an unlawful and wltra vires attempt by the investigating
arm of the OTP to arrest Benjamin Yeaten in Togo between 2000 and 2004. The Trial
Chamber, endorsing the position taken by the Prosecution, concluded that this material was
not discloseable pursuant to Rulc 68.7

The witness, John Tarnue admitted that the then-Chief of Prosecution Investigations had
provided him with critical relocation and asylum assistance.’® On an unrelated Rule 68 issue,
the Defence alleged that there had been an illegal or improper attempt by Alan White to
obtain evidencc, namely of Benjamin Yeaten in Togo sometime during 2000-2004, and that
this information was relevant to investigative probity and was discloseable pursuant to
Rule 68.”7 The Prosecution claimed that “information that is not and never was in the
passession of the Office of the Prosecutor camot be disclosed.””® The Trial Chamber erred in
law in failing to order disclosurc. The material had been identified with precision by the
Defence.” Tt is tritc law at the ICTY and ICTR that exculpatory material includes evidence
that could be utilized by the Defence in the cross-examination of Prosecution witnesses®™' or
that which might undermine crcdibility.*? The Trial Chamber’s ruling that the Defence

suggestion (that this information was in the possession of the Prosccution) was “mere

7 Prosecutor v. Sesay et al., SCSL-04-15-276, “Matian Seeking Disclosure of the Relatonship Between the
United States of America’s Government and‘or Administration and/or Intelligence and/or Security Serviees and
the Investigation Department of the Office of the Prosecutar,” 8 November 2004,

f* fbid, Para. |

" See, Prosecutor v. Sesay of af,, SCSL-04-15-T-363, “Decision on Sesay-Motion Seeking Disclosure of the
Relationship Between Governmental Agencies of the United States of America and the Offiee of the
Prosecutor,” 2 May 2003.

"® Prosecutor v. Sesay et al., SCSL-04-15-276, “Motion Seeking Disclosure of the Relationship Between the
United States of America’s Government and/or Administration and/or Intelligence and/or Secunty Services and
the [nvestigation Department of the Office of the Prosecutor™ 8 November 2004, Paras. 12. See also,
Transcnpt/Tamue, 5 and 6 October 2004,

" Thid, Para 14 (vi).

" Ibid, Para. 26.

” Transcript/Tarnue, 5 and 6 Qctober 2004

¥ Prosecutor v. Augustin Ndindilivimana et al., Case No, ICTR-00-56-T, Decision on Defence Motions alleging
Violations of the Prosecution’s Disclosure Obligations Pursuant to Rule 68, para. 31

' Prosper Mugiraneza’s Motion to Compel Disclosure of Exculpatory Evidence Pursuant to Rule 68, 10
December 2003

8 Decision an Prosper Mugiraneza’s Motion to Compel Disclosure of Exculpatary Evidence Pursuani fo
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speculation” and lacking “concrete proof™ defied reason and was an error of law and fact
amounting to an abuse. The willingness of the Prosecution to advance this position on such a
critical obligation and in such an obvious manner calls into question the bona fides of the
whole Rule 68 disclosure made during the trial. The Appellant requests the remedy requested

in the Notice of Appeal.

GROUND 5: Disregard of Motive
The Trial Chamber erred in law and fact in finding that “the fact that a witness has been

relocated by the WVS [Witness and Victim’s Section] in order to protect his safety or the
safety of his family does not affect the Chamber’s view of the evidence provided by the
witness.”* Having ruled that this “assistance” was not discloseable pursuant to Rule 68% (see
Ground 4) this matenial was not before thc Chamber and it was not in a position to assess the
impact of this potential incentive/inducement on witness testirmony.

The material sought, namely information that would explain the purposes of unexplained
payments to witnesses self-evidently went to the heart of proof of bona fides of the whole
Prosecution. The evidence which emerged through the tral, and particular from the Taylor
case, was shocking and ought to have put the Tnial Chamber on notice that there was
potential corruption infecting the investigative arm of the Prosecution, amounting to the
bribery of critical witnesses and the deliberate tainting of evidence.®® The Trial Chamber has
a duty to look at the totality of the evidence on record and assess it — not simply
acknowledge the potential impact of relocation assistance upon testimony,*® and thereafter
disregard it. The Defence requests that the Appeal Chamber dismiss the Trial Chamber’s

assessment of evidence and substitute its own findings in relation to the relevant charge.

GROUND 6: Defects in the Indictment and Lack of Notice of the Charges
The Trial Chamber erred in law, fact and/or procedure when concluding that the Appellant’s

presumption of innocence, and the right to be informed of the nature and cause of the

Rule 68, 10 December 2003,

¥ Prosecuior v. Sesay et al, SCSL-04-15-276. “Decision on Sesay Motion Seeking Disclosure of the

Relationship Between the United States of America’s Government and/or Administration and/or Intelligence

and/or Security Services and the Investigation Department of the Office of the Prosecutor,” 2 May 2005, Para. §

Navember 2004, Para. 53.

¥ Judgment, Para. 525.

% See Graund Four.

% Prosecutor v. Sesay et al., SCSL-04-15-T-1161, “Motion to Request the Trial Chamber 10 Hear Evidence

Concerniog the Prosecution’s Witness Management Uoir and its Payments to Witncsses,” 30 May 2008, at, e.z.,
aras. 19,27, 28, 30.

T Prosecutor v. Brima et al., AC Judgement , para. 145,

® For an example of how testimony was observed to have affected: see Prosecutor v. Simié et al., “Judgement
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charges, (pursuant to Articles 17(3) and (4)(a) of the Statute) had not been breached as
indicated in Annex D.* The Trial Chamber erred in concluding that the charges and their
alleged commission pursuant to Articles 6(1) and 6(3) had been properly pled and/or could be
cured by subsequent information. The volume of defects cumulatively undenmined the trial
and the Appellant’s Article 17 guarantees. In the confines of these grounds and the limited
page count the Appellant is unable to detail each pleading deficiency. The Appellant relies
upon Annex D and asserts that the fallure to plead more than a formal statement alleging the
Appellant’s 6{]) and 6(3) liability and every mode of responsibility known to international
law - combined with the late disclosurc of charges (through witness statements) fatally
undemmined the Appeilant’s ability to defend the charges. Annex A contains the “material
facts” that ought to have been pleaded,” not simply led in evidence.

As Annex B shows, the resulting prejudice was extensive and incurable, and the Defence
seeks the dismissal of the whole indictment. In the aliemative the Defence seeks the dismissal
of the charges i Annex A: all of which were impermissibly adduced through evidence after

the commencement of the case.”!

Failure to Exercise its Discretion
By the Chamber’s own admission it declined to consider the alleged prejudice arising from

the deficient indictment and the wholesale introduction of new charges. As noted by the
Chamber, it “explicitly upheld the form of the pleading of the locations of criminal acts in the
Indictment in its pre-trial decisions, including in the Sesay Form of the Indictment Decision.
The Chamber will therefore not revisit the matter.”* The Chamber was obliged to consider
the matters in the Appellant’s Closing Bricf and the new charges.” The Trial Chamber
appeared to labour under the misapprchension that the burden was on the Accused to prove,

"% rather than the duty being on

“thc existence of a clear error of reasoning in [that] Decision,
the Chamber to assess any claimed prejudice and demand that the Prosecution discharge their

burden of proof.

Misconception of a “Charge”

in the Matter of Contempt Allegations A gainst an Accused and His Counsel,” 30 June 2000, para. 96.

¥ Annex B: Charges that led to convictions — no or insufficient notice.

% Prosecutor v. Kupreskié, [T-95-16-A, Judgment (Appeals Chamber), 23 October 2001, para.88. As affirmed
in Prosecutor v. Laurent Semanza, ICTR-97-20-T, Judgement {Trial Chamber) 15 May 2003, para.44.

° Annex B: Samples of Support for the Defence Case.

*2 judgment, Para. 422.

s Sesay Defence Closing Brief, Paras, 1-7.

* Judgment, Para. 422,
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30. The Tnal Chamber conclusion “that thc volumec of defects in the Indictment, taken
cumulatively, has [not] deprived any of the Accused of their right to a fair trial””® was based
on fundamental misconception of the definition of a charge.”® Trial Chamber I created a
novel legal test, claiming that a new distinct basis for conviction was not a new charge
provided that it was a “building block constituting an integral part of, and conneeted with, the
same res gestae forming the factual substratum of the charges in the Indictment.™’ This ‘test’
has no basis in any jurisprudence and the meaning of tt remains unclear. It is illustrative,
however, of the Chamber’s misconception of the Appellant's Article 17(4)(a) rights, which
depend upon an understanding of the absolute right to prompi notification of the charges
(factual substratum or otherwise) in the indictment.”® This misconception explains how the

majority of the charges were disclosed after the commencement of the case,”

Abuse of Mandatory Pleading Requirements
31. The Trial Chamber added self-fulfilling caveats to the jurisprudence which transformed

mandatory pleading requirements into discretionary requirements. It is accepted that there is a
“narrow exception” to the specificity requirement, allowing for “the widespread nature and

sheer scale of the alleged crimes [which] make it unnecessary and impracticable to require a

% Judgiment, Para. 472.

% According to the Appeal Chamber at the Special Court for Sierra Leone, substantive changes, which seck to
add fresh allegations amounting either ro separate charges or to a new allegation in respect of an existing charge
ought to be the subject of an amendment 1o an Indictment. (Prosecutor v Norman et al, SCSL-04-14-397,
“Decision on Amendment of Consolidated Indictment”, 16 May 2003, paragraph 80). Further, as noted in
Prosecutor v Halilovie, 1T-01-48-PT, “Decision on Prosccutor’s Motion Seeking Leave to Amend the
Indictment”, 17 December 2004, paragraph 30, the key foeus when considermmg whether the Prosecution is
seeking ta rely upon “a new charge” is whether there exists a basis for conviction “that is factually and/or
legally distinct from any already alleged i the indictment”. See also Proseeutor v Priic, 1T-04-74-PT,
“Decision on Prosecution Application for Leave to Amend the [ndictment and on Defenee Complaints on Form
of Proposed Amended Indictment”, 18" Qctober 2003, paragraph 13: “[i]f a new allegation does not expose an
Accused to an additional risk of conviction, then it cannot be considered a ncw charge”. See also, Prosecutor v
Krnojelac, IT-27-95-PT, “Decision on Prosecutor’s Response to Decision of 24 February 1999”, 24 February
1999, paragraph 20, it was observed that the presence or absence of wew eounts in the indictment did not
determine whbether the Proseeution had sought to add new charges: “the Trial Chambcr has obtained the
impression that the prosecution may have taken the opporunity to add new charges for which leave is required
pursuant to Rule 50(A). It is true, as the prosecution says, that no new counts have been added to the indicrment,
But that is cnly becanse of the pleading style adopted by the prosecution in this case: each count has been
pleaded only in the terms of the Statute, and thus in termns of abselute generality, leaving it to the waterial faets
E’leaded in respect of that count to reveal specific details which are required”.

Examples: Prosecutor v. Sesay, Decision on the Defence motion for the exclusion of ¢vidence arising from
the supplemental stateinents of Witnesses TF1-113, TFL-108, TF1-330, TF1-041 and TF1-288, 20 March 2006.
and Decisioo ou Defence motion requesting the exclusiou of evidence arising from the supplemental statements
of Witnesses TF1-168, TF1-165 and TF1-041, 27 February 2006.

*® For an indictment to be sustainable, facts alleging an offence mnst demonstrate the specifie conduct of the
accused constituting the offence, Prosecutor v, Anatole Nsengiyumva, ICTR-96-12-1, “Decision on the Defeuse
Motion Raising Objections on Defeets in the Form of the Indictment and to Personal Jurisdiction on the
Amended Indictment,” |2 May 2000, para. 1.

 Annex A: Convictions on charges diselosed after the commencement of the trial in July 2004.
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high degree of specificity.”'" The Trial Chamber erred in law by permitting the Prosecution
to abuse this discretion. The issue in the RUF trial was not that the Prosecution could not
obtain the details. As is plain from Annex A these details were sitting on the Prosecuotor’s
desk. They should have been in thelndictment. '*

Further, the Chamber created a new and wholly impermissible exception to the specificity
requirements for Indictments, namely that the SCSL trnials were “intended to proceed as
expeditiously as possible in an immediate post-conflict environment.”'® This was an error of
law. The previously known and accepted narrow exception (the widespread nature and sheer

'®y, depends upon matters outside the control of either the

scale of the alleged crimes
prosecution or the judiciary. It represents the only legitimate or fair exeeption, recognizing
the balance between the rights of the accused to be fully informed while recognising that the
Prosecution cannot do the wmpossible. As the Tnal Chamber correctly identified — and
ignored — this exception pcrmits a consideration of the “praetical considerations relating to
the nature of the evidence against the need to ensure that an Indicument is sufficiently specific
to allow an aceused to fully present his defence "' An aceused’s rights to disclosure cannot
be sacrificed because the Prosecution failed to request the Court to grant further time for
investigations.

Further, the Trial Chamber erred in law in downgrading the absolute requirement to plead
direct participation: “the Prosecution’s obligation 1o provide particulars in an indictment must
be adhered to fully.”'® The Trial Chamber downgraded this requirement, claiming that this
requirement was limited to a discretionary requirement, namely “in as far it is possible.”'* In
this way, the Trial Chambcr erroneously concluded that, where it was alleged that the
appellant was responsible for personally perpetrating the crime charged, it was permissible to
omit completely the material facts underpinning the charge and the corresponding alleged

form of responsibility pursuant to Article 6(1) liability.'”” This approach lacks merit: how can

1% See, for example, Judgment, Para. 329, where the Trial Chamber purports to accept the narrowness of this

exception.

W prosecutor v. Kupreskic, IT-95-16-A, Judgment {Appeals Chamber), 23 October 2001, paras. 88-89.

'%2 Judgment, Para. 330.

"% See, for cxample, Brima et al., Appeal Judgment, at para. 41,

% Judgment, Para. 331; emphasis added.

1% Brima et al., Appeal Judgment, para. 38, quoting approvingly from Prosecutor v. Brdanin and Talié, 1T-99-
36-1, Deeision on Objections by Momir Tali¢ to the Form of the Amended Indictment (TC), 20 February 2001,
Para. 22 | Tali¢ Decision on Form of Indictment]. See Sesay Defence Closing Brief, Paras. 3-6.

' Judgment, Para. 325.

"% As noted in Prosecutor v. Brdanin, “where the prosecution gave notice of during the trial for the first time of
its intention to establish & case that the accused personally perpetrated the crime eharged. Such a new case
wonld require extensive amendments to the current mdictment, to include detailed material facts such as the
identity of the victim, the place and the approximate date of the crime and the means by which the crime was
committed” (Prosecuwtor v. Brdanin 1T-99-36, Decision on Form of Further Amended Indictment and
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the Prosecution eharge direct commission if they are unaware of any evidence that shows
direct partietpation?

In most instances the Chamber outlined the law and then promptly disregarded it.'”® On
occasions the Chamber’s approach was wholly contradictory. The Trial Chamber correctly
identified the pleading requirements for Article 6(3) kiability'® and then disregarded it. The
jurisprudence (nor fair trial practice) does not support the conclusion that because the “mens
rea of the Accused for the liability as a superior is pleaded explicitly in paragraph 39 of the
Indictment and incorporated into each Count by paragraph 40. The Accused’s knowledge of
the crimes and his failure to prevent or punish those crimes, therefore, is adequately pleaded
in the Indictment.”''® The recitation of the law of command responsibility contained at
paragraph 19 of the Indictment informed thc Accused that he was being eharged pursuant to
Article 6(3); 1t did not inform the Accused of his precise relationship to his alleged
subordinates, how he was alleged to know of the crimes, nor the neeessary and neeessary
measure nor, with any precision, his alleged mens rea.

As regards notice, the approach taken by Trial Chamber I in the CDF case was demonsirably
different. The Chamber was rigorous in its analysis of the notice requirements, refusing to to
allow the Prosecution to expand the particulars in the CDF indictment by leading evidcnce of
crimes “to include all other unspecified geographie locations.™'! In the CDF case, Trial
Chamber I recognised that it was unfair to allow the Prosecution to adduce factual allegations
of crime within villages and towns not partieularised in the Indictment, as “the Indictment in

"2 The reasons for excluding prejudice in the CDF case

this respect is unspecific and vague.
but permitting it wholeheartedly in the RUF case remain unclear.

On occasion, the Trial Chamber appreeiated the importance of the issue. For example, as
regards rapes and other forms of sexual violence alleged to have been committed by RUF
fighters in Kailahun the Chamber declined to convict on the evidence on the basis that the
“Prosecution did not plead these crimes in respect of Kailahun District,”'"” There was no
reason to distinguish Kailahun — which alleged “sexual violence” in the indictment — from

other defective pleading. The prejudice to the Defence in this paragraph was exaetly was

suffered in relation to all the counts,

Prosecution Application to Amend, 26 June 2001, para. 13 (*Brdanin, Form of Indictment Decision’)).
"® Judgment, Paras. 418 and 420-428.
™ Judgment, Paras. 406 — 410.
"¢ Judgment, Para. 409.
""" Prosecutor v. Norman, SCSL-04-14-T-550, “Decision an Iaint Motion of the First and Second Accused to
ﬁ}ari[‘y the Deeisioo on Matigns for Judgment of Acquittal Pursnant to Rule 98,” 3 February 2006, para. 8.
Ibid.
' Judgment, Para. 1405.
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37. The Trial Chamber erred by confusing the requirement that the accused be informed of the
charges through notice and the service of witness statements {or communications akin to

witness statements) such as “motions to add witnesscs to its witness list.”'"*

Defects may be
deemed harmless if the Prosecution can demonstrate that the accused’s ability to prepare his
defence was not materially impaired. Factors to be considered in this respect include, among
others, information provided in the Prosecution’s pre-trial brief or its opening statement, the
timing of the communications, the importance of the information to the ability of the accused
to prepare his defence, and the impact of the newly-disclosed material facts on the
Prosecution’s case.''® This docs mot include witncss statements served throughout the
Prosecution case. The Trial Chamber’s approach confused the material facts with the

"6 it is entirely self-fulfilling to acknowledge a defect in the

evidence to prove those facts:
pleading of a material fact and then allow the evidence to serve as both the fact and evidence.
This logic would mean that an accused could never be prejudiced provided the Prosecution
led evidence to prove the inadequately pled charge.

38. The Trial Chamber’s error was compounded by the contradictions in its approach. On the one
hand they were content to characterise witness statements as valid and valuable notice, and
thereby capable of cuning defects, but, when considering contradictions between those
notifying statements and the subsequent oral testimony, declined to considcr any departure as
significant, except as an tssue of credibility: “Material differences between a prior statcments
and oral testimony go to the credibility and the weight to be attached to such evidence, not to
qucstion (sic) of a defect in the indictment.”'"” In other words, for charges lcd through

witness statements there could be no finding of a defect and no application of the burden and

standard of proof.

GROUND 7: Acts of Terror Pleading
39. The Trial Chambcr erred in law and fact in concluding that the Indictment provided Sesay

with adeguate notice that acts of Terrorism, as pleaded in Count 1, included “acts or threats of

violence independent of whcther such acts or threats of violence satisfy the elements of any

»118

other criminal offence. The Defence seeks the reversal of this finding and requests that

affected counts/charges be dismissed.

' Tudgment, Para. 333,

"' CDF AJ, Para. 443, Simié Appeal Judgement, para, 24,

"¢ Prosecutor v. Kupreski¢, 17-93-16-A, Judgment (Appeals Chamber), 23 October 2001, para. 88. As affirmed
in Prosecutor v. Lawremt Semanza, ICTR-97-20-T, Judgement (Trial Chamber) 15 May 2003, para. 44.

"7 Judgment, Para. 334.

""" Judgment, Para. 115, aud Sesay Closing Brief, Paras. 102-104,
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40. The Appeals Chamber in the CDF Appeal found that the Trial Chamber erred in not
considering all conduct that was adequately pleaded in the Indictment irrespeetive of whether
such eonduct satisfied the elements of any other crimes under the remaining counts.''® The
notice in the RUF case was different. First, the Prosecution provided notice that the acts
supporting criminal responsibility under the count were the “crimes ... charged through

Counts 3-14”'%

There was no indication that this would include acts outside of the crimes.
The Prosecution did not indicate that the Accused should consider the facts, detailed in the
indictment, falling outside these enumerated crimes, such as, “threats to kill” {or] “destroy”
as per the pleading in the CDF Indictment.'*'

41. This notice was buttressed by further notice in the Prosecution’s Supplemental Pre-trial
which purported to provide clarification of paragraph 44 of the RUF Consolidated
Indictment. The appellant was informed that “the nexus between [him] and Count 1” was his
alleged commission of the crimes alleged in Counts 3-14.'% There is nothing to suggest that
the material faets would include acts not amounting to those crimes. In these circumstances,
the Chambers findings that burning, including the buming of homes during the attack on
Koidu Town in February/March 1998 and those in Tombodu between February and Apnl

1998, were acts of terror was an error of law. 23

GROUND 8B: Collective Punishment Pleading
42. The Trial Chamber erred in law and fact in concluding that the Indictment provided Sesay

with adequate notice that aets of Collective Punishment, as pleaded in Count 2, included
“conduet [that] does not satisfy the elements of any other crimes eharged in the

124 The Defence secks the reversal of this finding and requests that the affected

Indictment,
counts/charges be dismissed.

43, The Appellant was deprived of clear notice. First, the Prosecution provided notice that the
acts supporting eniminal responsibility under the count, were the “crimes... charged through
Counts 3-14”.'% The Prosecution failed to provide notiee that these would include facts
falling outside these enumerated crimes, sueh as, “threats to kill” [or] “destroy™ as per the

pleading in the CDF Indictment.'?®

"' CDF Appeal, Para. 364.

129 R UF Consolidated Indictment, Para. 44,

"2l CDF Indictment, Para. 28 and Fofuna et al., Appeal Judgment, supra, note 256, paras. 360-364.

122 Paragraph 15 of the Suppleinental Pre-Trial Brief.

12 Judgment, Para. 2064.

"™ Tudgment, Para. 128.

123 RUF Consplidated Indictment, Para. 44.

12 CDF Indictment, Para. 28 and Fofana ef al., Appeal Judgment, paras. 360-364.
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44. This noticc was buttressed by further notice in the Prosecution’s Supplemental Pre-trial
which purported to provide elarification of paragraph 44 of the RUF Consolidated
Indictment. The appellant was informed that “‘the prosecution theory of the case [was] that at
various locations throughout Sierra Leone... the AFRC/RUF engaged in the crimes charged
in counts 3 to 13.'7" In these eircumstances the Chambers findings that the burning of homes
during the attack on Koidu Town in February/Mareh 1998 and those in Tombodu between

February and April 1998 were acts of collective punishment was wrong in law.'*®

45. Additionally: the Trial Chamber erred in finding burming as an act of terror or collective
punishment in Koidu Town in February/March 1998."%° The Trial Chamber claimed that only
“[cJonduct that is adequately pleaded in the Indictment will be considered under this
offence™'*® The aforementioned acts of burning were not pleaded, adequately or otherwise, in
the Indictment, which was limited to burning in “various locations in the District, including
Tombodu, Foindu and Yardu Sando, where virtually every home in the village was looted

a3l
and bumed.

GRQUND 9 and 10: {(Counts 6. 9, and 13 (Kailahun District) and Counts 12, 15, and 17
Pleading)

46, The Trial Chamber erred in law and fact in concluding that the pleading of these counts

and/or the charges provided sufficient notice and did not prejudice the Defence or prevent a
fair trial on the counts or the charges.'”*

47. The Trial Chamber erred in law and fact in rejecting the Appellant’s argument conceming
defects, as advanced in the Closing Brief,'*” Having found that the Prosecution created

134 .
" i was

confusion in its characterisation of the offence “as predominantly sexual in nature
incumbent upon the Chamber to assess the charges. Given the operative misconception,
namely that charges were divisible into strata and substrata, it is plain that this analysis was
not conducted.

48. It is submitted that if the Chamber had conducted the analysis the errors that defined the
approach to Ground 39 would not have occurred. The Appellant refers the Appeal Chamber

to Annex A and the associated submissions in Ground 39, detailing the late service of the

127 At this time Count 14 in the RUF Consolidated Indictment was Count 13 in the RUF Indictrment.

"2 Judgment, Para. 2064.

' Fudgment, Para. 2064.

' Judgment, Para. 115.

13 Indictment, Para, 80,

132 Judgment, Paras, 426-428,

1>} Sesay Defence Closing Brief, Paras. 94-100.

1 Judgment, Para. 467,
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specific charges and the errors in the assessment of the evidenee taken by the Trial Chamber.
The Trial Chamber erred by coneluding that the pleading as regards these counts was

wl35

adequate and did not “adversely affect the ability of the Accused to prepare their defence.

GROUND 11: Enslavement Pleading
The Trial Chamber erred in law and fact in concluding that the Appellant had been provided

with sufficient notice that acts of alleged enslavement other than “domestic labour and use as
diamond miners” could support Count 13."** The Prosecution having given this unequivocal
notice should not have been permitted to resile from it. The Chamber acknowledged that this
was the notice and then disregarded the prejudice arising, The Appellant refers the Appeal
Chamber to Annex A. Thc eharges that were led concerning forced military training; forced
farming and forced carrying of loads should be dismissed. As indicated in the Closing Brief —

this provided the Prosceution with the opportunity to create the ease as the trial progresscd.'”’

GROUND 12; Joint Criminal Enterprise Pleading
The Trial Chamber erred in law and fact in finding that thc pleading of the joint criminal

enterprise hability provided sufficient noticc and did not prejudice the Appellant or prcvent a

1.'*® The Defence seeks the reversal of this finding — as argucd in the Closing Brief' *°

fair tria
— and the dismissal of the joint criminal entcrprise liability, as alleged pursuant to Article 6(1)
of thc Statute.

The Trial Chambcr erred in law by finding that the defcnce was not prejudiced by the
fluctuating notice provided to the defence concerning the Joini Criminal Enterprise. The Trial

s2140

Chamber correctly identified its role” ™ and then failed to conduct required asscssment.

. The approach taken by the Trial Chamber was illogical: the Chamber permitted the

Prosecution to cure defective plcading in the Indictment by the provision of ‘clarifying’
information,"*' yet, appeared not to rccognise that contradietory information could detract
from adcquate notiee. The Chamber took the approach that provided the first notice was
adequate, any subsequent and eontradictory notiee could safely be disregarded: thc Appellant
had o guess at which case the Prosecution was pursuing and which would, ultimately, be

disregarded. The Chamber accepted that the Prosecution indicated that they wished to pursue

13 Judgment, Para. 428.

"*® Judgment, Para. 1476.

13" Sesay Deefenee Closing Brief, Paras. 246-248.

8 Judgment, Para. 394.

% Sesay Defence Closing Brief, Paras. 191-204.

1o Judgment, Para. 357.

14 See, e.g., Judgment, Para. 333.
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a difterent JCE (inter alia, a ehange to the criminal purpose and means), dismissed the later
notice as a unilateral “‘attempt to alter a matenal fact in the Indictment”, and then failed to
consider how that would necessarily have misled the Appellant. '** The Trial Chamber
wrangly characterised the issue — it was not only a unilateral attempt to alter a maternial fact in
the Indictiment'* - but notice to the Appellant that created prejudice.

The conclusion drawn at paragraph 375 of the Judgment that the Accused were on notice that
they had committed the crimes of collective punishment and acts of terrorism and that one of
the goals was to gain contro] of Sierra Leone, misses the point. First, the relationship between
these objectives and means is crtical to any proper assessment of liability. The original JCE
alleged that Count 3-14 were within the criminal purpose or were a foreseeable consequence
of it. The JCE Notice then changed the agreement alleged and limited the crimes to those
contained within counts 1, 2, 12, 13 and 14.'* The crimes charged in Counts 3 through 11
were newly alleged to be the foreseeable consequences of the crimes agreed upon 1n the joint
criminal enterprise; * it was no longer being alleged that the Appellant intended the crimes in
Counts 3-11,

Plainly, it is not sufficient to allow confusion of the means and the purposes, since the
Chamber must asscss, first, whether there was a plurality and whether it acted in concert to
further the common purpose.l% It is essential to any assessment that a plurality is established
in pursuit of a purpose: in the absence of a clearly alleged purpose it is not possible to assess
the third requirement, namely the participation of the accused.'*’ As a corollary an accused
must have consistent notice concerming the purpose so as to take the first step in his defence
and rebut the allegation that thcre was such a purpose. An accused ought not to be misled, by
prosecutonal contortions, into challenging the existence of a common purpose, only to be
subsequently informed that those efforts were misdirected and the common purpose was now
alleged to be the means. An accused ought not to be misled into challenging and rebutting the
allegation that he significantly contributed to the common purposc only to be told that his
contribution was in fact being measured against his participation in one small aspect of the
means.

Second, the Chamber falled to address other salient issues. The Trial Chamber found that the

2 Tudgment, Para. 374,

' Tudgment, Para. 374.

" Prosecuior v. Sesoy et al, SCSL-04-15-T-812, “Proseeution Notice Concerning Joint Crimiual Enterprise
and Raising Defects in the Indictment,” 3 August 2007, para. 8.

15 prosecutor v. Sesay et al., SCSL-04-13-T-812, “Prosecution Notice Coneerning Joint Criminal Enterprise
and Raising Defects in the Indictment,” 3 August 2007, para. 8.

"' Judgment, Para. 257-258.

" Judgment, Para. 261.
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Prosecution had failed to provide “sufficient, clear, consistent or timely” notice of the second
category of JCE'*® and vet the issue was more complex. In its notice at the Rule 98 stage, the
Accused were alleged, inter alia, to have been responsible for forced mining and forced
farming as, “examples of the second form of JCE.”*® In other words this notice removed
forced mining and forced farming from the original JCE. The original JCE no longer included
forced labour within the means. This was critical, given that Sesay’s principle participation
during the junta period in the original JCE, as found, was planning the enslavement of
civilians in Tongo.'™ The remainder of the (properly identified) participation at that time was

151

limited to the arrest of three persons in Kenema.'~' By this notice the Appellant was informed

that the enslavement was no longer part of the original JCE.

. The Trial Chamber therefore erred in failure to give due weight to the impact of the

inconsistent notice provided by the Prosecution coneeming the nature and purpose of the
Joint Criminal Enterprise. It was not a reasonable exercise of discretion to simply discount all
these different pleadings, especially in light of the immutable requirement that the

Prosecution must know 1ts own case before the commencement of the trial.

GROUND 13: Command Responsibility Pleading

. The Trial Chamber erred in law and fact in finding that the pleading of the command

responsibility liability provided sufficient notice and did not prejudice the Appellant or
prevent a fair trial. *? The Defence seeks the reversal of this finding and the dismissal of the
command responsibility liability, as alleged pursuant to Article 6(3) of the Statute. This
ground will be dcalt with in Grounds 36 and 44.

GROUND 15: Corroboration

. The Trial Chamber erred in fact and law in failing to require corroboration for the testimony

of the following wimesses: TF1-012, TF1-035, TF1-361, and TF1-362. No reasonable
Tnbunal could have concluded that these witnesses were sufficiently reliable to allow
findings adverse to the Appellant without corroboeration by reliable evidence.'”® Please see

Annex C.

"8 rudgment, Para. 383.

9 See Sesay Defence Closing Brief, Para. 202.

% judgment, Para. 1997.

P! Tudgment, Para. 1999 and Ground 25, 27. 34 and 37.

%2 Judgmeot, Para. 393.

13 Annex C: Examples of indicia of unreliability in relation to TF1-012, TF1-045, TF1-093, TF1-108, TF1-141,
TF1-263, TF1-330, TFL-330, TF1-361, TF1362 and TF1-366.

The Prosecutor v. Issa Hassan Sesay, Morris Kallon, and Augustine Ghao 24
Case No. SCSL-04-15-A



59.

60.

33?’(

GROUND 16: Financial Payments by the Prosecution
The Trial Chamber erred in law, fact and/or procedure in dismissing the Defence “Motion to

Request the Trial Chamber to Hear Evidence Concerning the Prosecution’s Witness

]34

Management Unit and its Payments to Witnesses. In paragraphs 523-326 of the Judgment
the Trial Chamber stated that it had examined payments from the Witness and Victim’s
Section (WVS) to witnesses and had arrived at the view that there was no evidence that the
witnesses had been motivated by them.'” The Trial Chamber erred in a variety of ways. First,
the Trial Chamber appeared to limit its consideration of payments generally to an
examination of the payments, rather than an examination of the payments in conjunction with
the relevant witness. Exhibit 22, 105, and 121, which the Chamber purported to examine
(“the Chamber has examined such payments”'*®) related to TF1-263, TF1-367 and TF1-334
and should have been examined in relation ¢o the testimony of these witnesses. The blanket
conclusion drawn by the Chamber concerning both Prosecution and Defence witnesses'’ is
impermissible. This was critical in relation to all witnesses, including TF1-263, TF1-367 and
TF1-334,

Second, the Chamber erred in law by failing to take into consideration unchallenged evidence
of payments to Prosecution witnesses by the Prosecution, rather than the WVS. The Trial
Chamber wrongly disregarded these payments when assessing the credibility of the
Prosecution witnesses. The Trial Chamber wrongly characterised the issue of payment
incentives as linited to “fair compensation for the time spent assisting the Court” pursuant to
the “Practice Direction on Allowances for Witnesses and Expert Witnesses™ issued by the
Registrar on 16 July 2004, and payable through the auspices of the Witness and Victim’s
Unit.'” The Trial Chamber abused its discretion by refusing to accept clear evidence of
improper and unreghlated payments to Prosecution witnesses.'> The Defenee has to provide

160

reasons as to why the witness would testify falsely about him; ™ the Prosecution had a duty

161

to initiate the enquiry; ° and the Chamber had an irrevocable duty to have regard to the

payments, which provided a reason why witnesses would testify falsely against the

¢ Prosecutor v. Sesay et al, SCSL-04-15-1161, “Motion to Request the Trial Chamber to Hear Evidence
Concerning the Prosecution’s Witness Management Unit and its Payments to Witnesses,” 30" May 2008.

'3 lTudgment, Paras. 525 and 526.

" Judgment, Para. 523.

7 Judgment, Para. 526.

% Judgment, Para, 523-526.

" Prosecutor v. Sesay, Kallon and Gbao, SCSL-04-15-T, “Motion o Request the Trial Chamber to Hear
Evidence Concerniug the Prosecution’s Witness Mauagement Unit and its Payment to Wimesses,” 10 May
2008,

'% Kajileji TC Judgment, paras. 147, 148, 149, 150, 152,

'*' The Prosecutor v. Dusko Tadié , Judgement on allegations of contempt against prior counsel, Milan Vujin,
31 January 2000.
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Appellant.'®

The payments to TF1-035, TF1-360, TFi-366, TF(-334, TF1-015, and TF1-362 were
particularly relevant to the eharges that were found proven against Sesay. A reasonable
Tribunal eould not have concluded that these payments were irrelevant. For example:
TF1-366 expressly stated that as a result of payments by the Prosecution he wanted to “help

them, Today or tomorrow, I want to help them;”'®

TF1-362 received money in a envelope in
the same month that the witness testified against Sesay; and TF1-334 received 52 payments,
commencing on 4 April 2006 (three months before he testified against Sesay) through
6 November 2007. The Defence seeks the dismissal of the totality of the evidence of witness
TF1-015, TF1-035, TF1-334, TF1-360, TF1-362, and TF1-366 as indelibly tainted by

LMPTOper payments.

GROUND 17: False Testimony: TF1-366
The Trial Chamber erred in law, fact and/or procedurc in dismissing the Defence Application

to “Direct the Prosccutor to Investigate the Matter of False Testimony by Witness
TF1-366.”'%" The error resulted from the Trial Chamber’s approach to the testimony which
failed to give due weight to the incredulous nature of the testimony, including the demcanour
of the witness, the manifest implausibility, the volume and nature of the inconsistencics, and
other indices indieating false testimony.

The witness provided evidence which a reasonable tribunal would have concluded was false.
The degree of implausibility meant that thc witness must have been knowingly and wilfully
misleading the court in order to implicate the Accused.'®® The manifest and wilful lies told by
the witness could not be satisfactorily disputed by the Prosecution in the Response to the
Motion. '® There was ample evidence to conclude that there were “strong grounds for
believing” that the witness had given false testimony and thereby to invoke a Rule 91(B) and
Rule 77(C) procedure. The Trial Chamber’s euphemistic categorisation of the evidence as
“problematic” or thc wilness as someone who “tended to over implicate the Accused”

confirms these objective grounds.'®’

" Kajifeji TC Judgment, paras. 147, 148, 149, 150, 152.

'** Transcript/TF1-366, 10 November 2005, p. 79.

' prosecutor v. Sesay et al., SCSL-04-15-610, “Decision on Sesay Defence Motion to Dircct the Prosecutor to

Investigate the Matter of False Testimouy by Witness TF1-366,” 25 July 2006.

‘! Annex C: Examples of indicia of unreliability in relation to TF1-012, TF1-045, TF1-093, TF1-108, TF1-141,

TF1-263, TF1-330, TF1-330, TF1-361, TF1362 and TF1-366.

' «Prosecution Response to Sesay Defence Motion to Direct the Prosecutor to Investigate the Matter of False

Testimony by Witness TF1-366", 23 Jauuary 2006, Transcript 18” November 2005, Para. 13 - 16.

" Annex C: Examples of indicia of unreliability tn rclation to TF1-012, TF1-045, TF1-093, TF1-108, TF1-141,
TF1-263, TF1-330, TF1-330, TF1-361, TF1362 and TF!-366.
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64. The Trial Chamber eonelusion that “the demonstration of ineonsisteneies, inaeeuracies, or

contradietions in the evidence of a witness that raise doubt as to his or her eredibility is not

*!% and that “something further is

required to establish the mens rea of the offence of false testimony”'®®

enough to establish that he or she made a false statement
is an error of law
which fails to recogmise that that reliability and eredibility are integrally linked to proof of
false testimony. The Tribunal was required to have regard to the obvious and draw reasonable
inferences. The relief sought from the Appeals Chamber is a reversal of the reasoning
employed by the Trial Chamber and the grant of the Motion. Additionally the Defence seeks
the dismissal of TF1-366 evidenee in totality and the substitution of the Appeal Chamber’s

findings in relation to the relevant charges.

GROUND 18: TF1-108: Atternpting to Pervert the Course of Justice
65. The Trial Chambecr erred in law, fact and/or procedure in dismissing the Defence Application

seeking “Various Relief”’™ in relation to the Prosecution’s concealment of Rule 68 material
and an attempt by TF1-108 to pervert the course of justice. The error resulted from the Tral
Chamber’s refusal to take into account relevant cvidence and was so unreasonable as to
constitute an abuse.

66. On 8 March 2006, TF1-108 claimed that ||| G h2d bcen raped and

killed and implicated Sesay in the crime.!”’ On the 15 January 2008, the Defenee disclosed

that it would be calling the _, _, as 1ts witness DIS-255.

On 29 January 2008, the Prosecution indicated it prepared for the testimony of DIS-255.

DIS-255 was called on 1 Febriary 2008 and testified that she was || | | R NEEG
and had not been raped by any RUF fighter but had left Sierra Leone when _
I 1c Prosccution, in its cross-examination, made no substantive
challenge to DIS-255"s tcstimony, notably failing to suggest that DIS-255 was not -
B o had been raped and killed by members of the RUF, hence confirming

their possession of Rule 68 material.

67. On 5 February 2008, aftcr _ had bcen exposed to public testimony, the
Prosecution disclosed statements from TF1-108 and TF1-330, datcd 25 January 2008, under

Rule 68, in which it was madc apparent that TF1-108 had lied. TF1-330’s statcment stated

18 “Decision on Defence Motion to Direct the Prosecutor to Investigate the Matter of False Testimony by
Witness TF1-366", 25 July 2006, Transcript 18™ November 2005, Para. 29.

1% Ibid, Para, 29.

" Prosecutor v. Sesay et al., SCSL-04-15-1147, “Decision on Sesay Defence Motion for Various Relief Dated
6 February 2008,” 26 May 2008.

" Transcript/ TF1-108, 8 Mareh 2006, pp. 50-51 and 9 March 2006, pp. 67-68.
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that he was approached by TF1-108 after TF1-108’s interview with Prosecution investigators
and TF1-108 asked TF1-330 to tel] the investigators that TF1-108 | G TN
- who had died after being raped and beaten by the RUF.

The Prosecution concealed the Rule 68 material. TF1-108 perverted the course of justice. On
6 February 2008, the Defence filed a Motion.'”? In its Response'”” the Prosecution proffered
no explanation for the concealment, The Trial Chamber erred in fact and law in its
Decision.!” It was not within the reasonable exercise of discretion to decline to enquire into
the concealment. This went to the heart of due process.' > It was not within the reasonable
exercise of discretion to assess TF1-108s credibility as requiring corroboration only.'”®
Further, the Trial Chamber erred in fact and law by disregarding even this inadequate
admonishment. TF1-108 was used as the sole source of the following allegations, which
resulted in the following positive findings under Counts 12 and 13: in 1996 and 1998, there
were two “government” farms in Giema which were organised and managed by the RUF with

177

approximately 300 civilians working on these farms; '’ that civilians working on these farms

could not refuse to farm because armed men were observing and supervising them while they

178

were working; © that civilians working on Gbac’s farm in Giema were guarded by Gbae’s

bodyguard, Korpomeh;'”® and that girls as young as 6 yrs old were trained at Bunumbu
training base.'*

The witness wilfully gave false testimony, attempted to pervert the course of justice, and had
tried to inveigle TF1-330 into his reprehensible conduct. It was perverse not to investigate
and even more so to rely upon the witnesses testimony, corroborated or otherwise. This
evidence was used — alongside TF1-330 — as proof of the forced labour of hundreds of

civilians in Kailahun during the indictment period. This was an abuse of the Chamber’s

discretion.

' prosecutor v. Sesay et al., SCSL-04-15-T-968, “Defence Motion Reqnesting the Trial Chamber ta (i)
Sanction the Prosecution for Deliberately Cancealing Rule 68 Material and Abusing the Court’s Process; (ii)
Order the Prosecution to State Their Case with Particularity; (iii) Recall to Testify Prosecution Witness
TF1-108; and (iii) To Admirt the Written Statement of TF1-330 as Evidence in Licn of Oral Testinony, Pursuant
to Rule 924is,” 6 February 2008.

' Prosecutor v. Sesay et al., SCSL-04-15-T-978, “Prosecution Response to Sesay Defence Motion for Various
Relief Dated 6 February 2008, 12 February 2008.

"% Prosecutor v. Sesay er al., SCSL-04-15-T-1147, “Decision on Defence Motion Requesting Various Relief,” 8
May 2008.

'3 See Ground 4.

' Judgment, para. 397.

' Judgment, para. 1422.

'iB Judgment, para. 1422.

' Indgment, para. 1426.

'8 Judgment, para. 1435. Note that the foomoted references indicate this is corroborated by TF1-330; this is
incorrect.
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GROUND 19: Adjudicated Facts

. The Appellant will not pursue this ground of Appeal.

GROUND 20: Exclusion of Relevant Defence Evidence
The Chamber erred in dismissing probative Defence evidenee in its Decision'®' to dismiss 18

92bis and 92ter statements. The Chamber failed to identify their probative worth, noting only
that some of the statements were relevant in establishing the “social and economic
background information on the everyday life conditions of the inhabitants of the respective
areas”.'® The statements were relevant and probative of Sesay’s innocence, as regards: the
finding that Sesay arranged for civilian miners to be forcibly transferred from Makeni and

183 that civilians were forced to train at

Magburaka to mine against their will in Kono District;
the base at Yengema;'® and that children were used to participate in hostilities in Bombali
District from 1999 to September 2000.'%

The reasons proffered for rejecting the statements were demonstrably flawed. The admission

® would not have resulted “in an

of this evidence would not have been repetitive;'®
unnecessary consumption of valuable Court time.”'®” The Judgment indicates that the
Chamber disregarded all evidence that showed context in relation to the alleged system of

forced labour throughout Kono District'®®

and this was further neglect. Had this relevant
evidence been accepted and considered by a reasonable trier of fact it could have created
doubt.

The evidence from these statements are probative, infer alia, of the fact 1) that civilians
travelled freely to Kono District where civilians were mining voluntarily on a two-pile
mining system (including the lack of forcible transfer of civilians from Makeni and

189

Magburaka to Kono), ™ 1i) that markets were operating in major towns between and

81 Prasecutor v. Sesay et af., SCSL-04-15-1123, “Decision on Sesay Defence Motion and Three Sesay Defenee
Afpljcarions to Admit 23 Witness Statements Under Rule 92545, 15 May 2008.

182 “Decision on 23 Wimess Statements Under Rule 92bis,” Para. 28. The Chamber stated that these statermnents
describe i) life in Makeni, Bombali District, attcr December 1998; ii) life in Makali, Masingbi, and Matotoka,
after December 1998, and iii) life and mining conditions in Kono District between 1998 and 2000, “Decision on
23 Wimess Statements Under Rule 925is,” Para 2. See also, *Decision on 23 Witness Statements Undcer Rule
92bis,” Dispnsition,

181 At, Judgment, Para. 1249,

' Judgment, Paras. 1260-1264.

'# Judgment, Para. 1747.

1% »Decision on 23 Witness Statements Under Rule 92bis.” Para. 47.

"7 “Decision on 23 Witness Statements Under Rule 92bis,” Paras. 46 and 48.

'*8 Judgment, Paras. 1246-1250 and see Ground 35.

% Eg., DIS-007 (24458-24464); DIS-041 (24265-24271); DIS-044 (24273-24278); DIS-071 (24485-24489);
DIS-219 (24604-24608), DIS-271 (24309-24318); DIS-283 (24320-24325); and DIS-285 (24515-24521). A
direct rcbuttal to the Chamber’s finding at Paras. 1246-1250. These witnesses were either present in Kono
District or saw people go to Knno District. There was no force in connection with people going ta and from
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including Koidu and Makeni and civilians travelled between these towns to trade;'® iii) that
no one was forced to train for the RUF and former CDF combatants defected to the RUF;“‘)1
and iv) that children were being sent to school and there were no child combatants under
Sesay’s command.'”® Each of these witnesses affirmed that civilian compliant mcchanisms
were in place in their locales so that civilian harassment would be prevented and punished.
The Chamber erred in fact and law in relying on accomplices to convict the Appellant — see

Grounds 35, 36 and 43, in preference to these 18 independent civilians.

GROUNDS 21 & 22: ““Acts and Conduct” and Victim Witnesses
The Trial Chamber erred in law and fact by defining and approaching Prosecution evidence

which went to the “acts and conduct of the accused” as uniformly distinct from evidence

Inl93

. . . 194 .
which was more ‘‘genera or related to the witnesses “own experiences.” = The Tnal

Chamber erred in law and fact by identifying an inviolable category of Prosecution “Victim

Witnesses” (whose evidence was, “generally accepted ... for the purpose of establishing that

LT

crimes took place” “as being eredible and reliable™**) and “former child combatants” (whose

evidence was “generally accepted ... especially as it relates to their own experiences”'®®).

This impermissible presumption was employed in relation to the accomplices: TF1-371,"”’

TF1-366,'% TF1-141,"° TF1-263,*° TF1-117,”°! TF1-314,2? and TF1-093.2* This error led

Kono District fromy, e.g., Makeni. The witnesses knew or heard of civilians that went to Kono to mine. There
was no supggestion that there was any foree in mining; to the eontrary, civillans were mining on a traditional
two-pile system in Kono District in which the civilians retained a portion of the proceeds from the mining,

" £ g., DIS-007 (24458-24464); DIS-011 (24466-24472); DIS-012 (24474-24477); DIS-021 (24250-24255);
DIS-041 (24265-24271}); DIS-044 (24273-24278); DIS-047 {24280-24285); DIS-048 (24287-24290); DIS-071
(24485-24489); DIS-110 (24491-244535): DIS-158 (24497-24502); DIS-173 (24504-24508); DIS-213 (24510-
24513); DIS-219 (14604-24608); DIS-271 (24309-24318); DIS-283 (24320-24325); DIS-040 {24479-24483),
and DIS-285 (24515-24521). Another rebuttal to Judgment, Paras. 1245-1250, That there were markets in Kono
District (imcluding Koidu and Koakoyima) and civilians coming to these markets from outside the District
demonstrates that implausibility of an organized system of labour forcing hundreds of civilians to mine against
their will.

Wl E g, DIS-041 (24265-24271); DIS-044 (24273-24278): DIS-047 (24280-24285); DIS-048 (24287-24290);
DIS-283 (24320-24325); and DIS-040 {24479-24483). A rebuttal (o Judgment, Paras. 1260-12685. See Ground
36. That many forrner CDF combatants were defeeting to the RUF demonstrates an unanticipated resource for
the RUF. None of these combatants were harassed as a result of their surrender.

% £.g., DIS-007 (24458-24464); DIS-011 (24466-24472); DIS-012 (24474-24477); DIS-021 (24250-24255);
DIS-023 (24257-24263); DIS-04) {24265-24271); DI15-047 (24280-24285); DIS-04§ (24187-24290); DIS-071
(24485-24489); DIS-173 (24504-24508); DIS-213 (24510-24512); DIS-219 (24604-24608): DIS-271 (24309-
24318); DIS-283 (24320-24325); and DIS-285 (24515-24521). A direct rebuttal to Judgment, Para. 1747. When
Scsay or combatants under his commander were present in these witnesses' lacales, child soldiers were not
ﬁ)resent. In contrast, when ather commanders such as Superman were present, child soldiers were also present.

? E.g., Judgment, Para. 543

191 £ ¢, Judgment, Para. 546,

% Judgment, Paras. 532-536,

1 Judgment, Para. 579.

"7 Judgment, Para, 543,

'* Judgment, Para. 546,

1% Judgment, Para, 583,
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the Trial Chamber to fail to assess the Prosecution evidence with due regard to the burden
and standard of proof. The Defence requests that the Appeals Chamber dismiss the Trial
Chamber’s assessment of evidence and substitute its own findings in relation to the relevant
charges.

First, there is no basis in law for failing to examine all evidenee with the same critical
evaluation. This prohibits the drawing of legal presumptions, notably the existence and
occurrence of crimes. The correct application of the burden and standard of proof requires the
careful evaluation and exclusion of all other reasonable inferences.’® In circumstances where
the trier of fact makes a finding of general unreliability there exists a reasonable inference,
namely that the witness’ testimony per se is unreliable.

Second, as indicated above in relation to Grounds 1, 2, 3, and 14, the duty to approach
accomplices with caution is mandatory. The proposition that an accomplice — found actually
to be unreliable should, nonctheless have part of his/her evidence elevated 1o an inviolable
status has no basis in the jurisprudence or basic principles underpinning Article 17.7%

Further the Trial Chamber erred in law in failing to appreciate that thc cvidence given by
TF1-141, TF1-093, TF1-263, and TF1-314 was critieal to proof of essential clements of
crime and proof of responsibility.206 The distinction the Trial Chamber made between
personal expcerience and acts and conduct was therefore unsustainable. The evidence that
these witnesses gave in relation to their victim status or their general experience was evidence
used to prove, imrer alia, that the Appellant committed (that he personally physically
perpetrated) the crimes and that he had participated in the joint criminal enterprise and this
was with the requisitc intent for those crimes.*”’ In summary the Appellant was convicted on

all the charges that are thc subject of Grounds 25, 32, 36, 37, 39, 40, 42 and 43 without the

plLali]

Judgment, Para. 587.

! judgment, Para. 590.

2 Judgment, Para. 594.

™ Judgment. Para. 603.

204 AFRC TC Judgment, para.97. CDF TC Judgment paras. 254 and 287.

3 Krajisniki, AC, para. 146; Nivitegeka Appeal Judgement, para, 98. See aise, Nahimana et al. Appeal
Judgement, para. 439; Niagerura ef al. For example, “a Trial Chamber must be careful to allow for the fact that,
very often, a confident demeanour is a personality trait and not necessarily a reliable indicator of truthfulness or
acouracy”. (Kupresic, AC, para. 138). It is submitted that a corollary to this is the need to explain what it was
that convinced the Trial Chamber to rely upon these witnesses. (Kupreskic et al, Appeal Chamber Judgement,
para. 202). Appeal Judgement, paras 204 and 206, and Blagojevic and Jokic Appeal Judgement, para. 82.
Kajeljjeli, Judgment, ICTR-98-44-A, AC, 23 May 2005, Para. 60.

% See Grounds 25, 32, 36, 37, 39, 40, 42 and 43.

M7 prosecutor v. Issa Hassan Sesay, Morris Kallon und Augustine Gbao, SCSL-04-15-T, Decision on Sesay
Defence Motion and Three Sesay Defence Applications 1o Admit 23 Witness Staternents Under Rule 92bis, 15
May 2008, para. 33 citing Prosecuior v. Galic, IT-98-29-AR73.2, Decision on Interlocutory Appeal Concerning
Rule 92bis(C), 7 June 2002, para. 10. See also Prosecutor v. Bagasora et al., ICTR-98-41-T, “Decision on the
Prosecutor’s Motion for the Admission of Writren Witness Statements Under Rule 92bis. 10 March 2008, para
13.
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Chamber evaluating the critical evidence and, instead, presuming it to be reliable and true.

Accordingly the Appellant requests that these charges be dismissed.

GROUND 23: Forced Marriages as Acts of Terror (Count 1)
The Trial Chamber erred in law in concluding that the Prosecution had established that the

forced marriages found to have been committed by the AFRC/RUF within the territory of
Sierra Leone could be classified as acts of terror.”® No reasonable Tribunal, properly
directing itself, could have reached this conclusion on the basis of the evidence adduced.
Alternatively, the Trial Chamber erred in law and fact by classifying all forced marriages
found to have been committed by the AFRC/RUF within the territory of Sierra Leone as acts
of terror.”” No reasonable Tribunal, properly directing itself, could have concluded that each
perpetrator had the primary intention to spread terror. The Appellant refers the Appeal
Chamber to Grounds 24, 34, 37, and 39 for the full argument on the errors of law and fact and

the resulting prejudice.

GROUND 24: Joiot Criminal Enterprise (JCE)

Overall Erroneous Approach to the JCE
The paragraphs below — 81 — 231 detail the legal and factual errors made conceming the

assessment of the common purpose within the alleged JCE. In order to demonstrate the issues
the Defence have included in the analysis the salient grounds, which consequently are not in
numerical order.

The error in convicting the Appellant arose due to a fundamental misconception of the nature
of the common purpose. The error in defining the common purpose as “not even reflective of

) .
1% was a material error of law.

a crime which would fall under the junisdiction™ of the Court
This error caused the Trial Chamber to first assess whether there was a plurality that existed
which had aeted in concert to take power and control over the temritory of Sierra Leone (the
Chambet’s erroneous criminal purpose); and second to assess whether crimes had been
committed during the implementation of this purpose and, latterly, to assess whether the
Appellant contributed to the mere (lawful) purpose of taking of power and control of Sierra
Leone. At some point in this erroneous analysis the Chamber had an understanding of the

Appellant’s contribution to the taking power and control, but was deprived of any meaningful

% Judgment, Paras. 1352 and 1356.

% Judgment, Paras. 1352 and 1356.

21 Dissent, Justice Boutet, Para. 16; Example, Judgment Para, 1979.
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assessment of his contribution to the crimes in Counts 3-14 which was, ultimately, all that
mattered. The Chamber was left without the very ‘thing’ that would have enabled the
Appellant’s intent to be gauged and properly understood.”"’

Further, as the Chamber was convinced that participation in an armed rebellion necessanily
implied “the resolve and determination to ... commit the crimes for which the Accused*'?
was indicted, both the Appellant’s awareness of the crimes®”” and his criminal intent was
simply presumed. Having concluded that the taking power over State temitory is not a
criminal purpose unless it is “intended to bc implemented through the commission of
crimes™"™ and that thc AFRC/RUF Junta collaboration did intend such a venture, then a
Sfortiori it followed that the Appellant, by joining that non-criminal purpose, must have
intended the crimes. This circular logic made conviction through the JCE inevitable,

irrespective of involvement in crime.

Error in defining the Common Purpose

The Trial Chamber ereated a fourth category of JCE, which has no basis in customary law.?'*
This interpretation of the common design, with the criminal purpose per se being adjudged to
be limited to the taking power and control, and the Accused’s participation and intent being
judged according to this goal, rather than the participation in a crime,’ '® was akin to
criminalising the membership of an organisation, which was a new crime, not foreseen under
the Statute and amounted to a flagrant infringement of the principle nullum crimen sine
lege.*!

Consistent wilh the language of the Indictment and the immutablc requirement that the
common purpose amounts to a crime, the common criminal purpose alleged was the 1aking
power and control by a campaign to terrorise and collectively punish the population. 8The
alleged “unlawful killings, abductions, forced labour, physical violence, use of child soldiers

[and] looting ... were within the joint criminal enterprise (the means) or were a reasonably

' Kvotka et al. AC, Para. 97- 98: Brdanin AC, Para. 430. Brdanin, AC, Para, 427 and 430: Moreover, “[i]n
practice, the significance of the accused’s cootribution will be relevant to demoustrating that the accuscd shared
the intent to pursue the common purpose.” Kvocka at al. Appeal Judgment.

22 yudement, Para. 2019.

21* Judgment, Para. 2018.

" Judgment, Para. 260 and 1979.

“’_ Customary Law recognises only three: see Judgment, Para. 234,

¢ Simic, TC, Para. 433,

217 Qyakic Trial Chamber 31 July 2003, Para 433; Kvotka, AC, Paras, 82 and 96; Brdanin, TC, Para. 238;
Vasiljevic, AC, Para, 96; Limaj, TC, Para. 511; Kmojelac, AC, Para. 3Q; Tadi¢, AC, Para. 195,

2 Indictment, Para. 36 and 37.
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foreseeable consequence of the joint criminal enterprise.”?"

The Trial Chamber’s elaim that the taking powcer and eontrol over State territory is a criminal
purpose when it is “intended to be implemented through the commission of crimes within the

Statute”™

was correct inasmuch as it 1dentified what may fulfil the pleading requirements of
a properly specified indictment.??' It was correct insofar as a non-eriminal aim may be
alleged as an aspect of a crimmal plan, purpose or design, as per the RUF indictment. It was
wrong in all other respecets.

The Trial Chamber had to decide, first and foremost, whether there was a plurality and
whether it acted together in the implementation of a criminal objective.*”* That question
coneerned the asscssment and identification of “specific matenal elements” that demonstrated
the existence of an objectively punishable criminal act, precisely determined in time and
space.””’ Before looking at whether the Appellant participated in such an enterprise, it was
necessary lo determine whether such an enterprisc existed.”** Through this analysis the
Chamber could have assessed whether crimes were pursuant to a plan or whether there was
another explanation for their commission such as the existence of other criminal enterprises
or random criminality. This was a necessary step 1o the next question: whether the Appellant
had carried out acts that substantially or significantly effected the furtherance of this criminal
purpose, with the knowledge that his acts or omissions facilitated the crimes committed as
part of the enterprise.*’

Defining from the outset the concerted action of taking power and control as criminal by dint
of a group intention to commit crimes**® distinguishes the possibility that an accused could
have acted in pursuance of the taking of power and control in a lawful manner devoid of
criminal intent. The criminal intention is presumed from the involvement with the plurality,
and not from the sum of the acts in pursuit of crime. This error was at the heart of the
Appellant’s convictions, pursuant to the JCE* As noted by the Chamber, inter alia, “The
Chamber further concludes that Sesay intended to take power and control over the territory of

Sierra Leone ... and aetively participated in the furtherance of the common purpose and that

2%
220

Indictment, Para, 37,

Judgment, Para, 1979.

22l AFRC Appeal, Para. 80 and Prosecutor v. Taylor, Decision on “Defence Notice of Appeal and Submissions
Regarding the Majority Decision Concemning the Pleading of ICE in the Second Ainended Indictment”, 1 May
2009, Para. 23.

2 grdanin Appeal Judgement, paras 410, 430

* prosecutor v. Sagahury et al., ICTR-00-56-T, Trial Decision, 25 September 2002, at para. 39.

! Milotinovic, TC, Para. 16.

22 K votka, TC, Para. 312; Kvotka, AC, Paras. 99, 263; Brdnanin, AC, Para, 427,

28 Tydgment, Para. 1979.

7 Judgment, Para. 2002, 2056, 2163 and 2092.
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by this participation he significantly contributed to the commission of acts of terrorism
{Count 1), unlawful killings (Count 3-5) and pillage (Count 14)."%?® For the Trial Chamber
what was critical was the intention to take over the country which evinced the intention to
commit crimes. By rhis participation the Appellant’s contribution to the crimes was
erroneously assessed.

The Trial Chamber’s error originated from two sources: (i} an incomplete interpretation of
the ratio in the AFRC Appeals Chamber decision and (ii) a misapplication of Marti¢.*
Contrary to the Trial Chamber’s approach the Appeal Chamber did not limit its enunciation
of the law to “the requirement that the common plan, design or purpose of a joint criminal
enterprise is inherently criminal means that it must either have as its objective a ¢crime within
the Statute, or contemplate crimes within the Statute as the means of achieving its
objective.”*? The true ratio was that “the criminal purpose underlying the JCE can derive not
only from its ultimate objectivc, but also from the means contemplated to achieve that
objective. The objective and the means to achieve the objective constitute the common design
or plan” [emphasis added].”'

This conflation of objective and means is a consistent feature of collective criminal conduct
in the context of relatively large-scale conflicts. Warring parties rarely commit crimes
without aiming at an objective other than the immediate ‘benefits’ or grafuities arising
therein. The signifieance of the {(non-cniminal) objcctive to an assessment of JCE lability will
be eontingent upon a number of factors, namely the Prosecution’s pleading ot the cnterprise;
the form of the eriminal plan (overall purpose or design) and the type of crimes talling within
the enterprise. The morc the non-criminal aim is inextricably tied to the commission of
crimes and neccssarily entails the commission of crimes, the morc that participation in this
aim is cvidence from which an Aecused’s participation in the criminal purpose can be
inferrcd.

In circumstanees where a non-criminal political objeetive is inextricably and necessarily
linked to the commission of a specified crime, participation in this (non-criminal) objective
will be evidence that the Aecused participated and intended thc furtherance of erime. Then
the overall objective is “inherently criminal’”**? but, nonetheless, remains formulated from a

common purpose which necessarily involves the perpetration of onc of the crimes provided

¥ Tudgment, Para. 2002,

:fg Judgment, Para. 260, referring to the Marti¢ Appeal and Trial Judgment.

B0 AFRC Appeal Judgement, para. 80. See also Martié Appeal Judgement, paras 112-123, endorsing Marrié
Trial Judgemeut, para. 442.

Bl AFRC Appeal Judgment, Para. 80.

P2 AFRC AC, Para. §0.
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for in the Statute.”” Only this satisfies the requirement that the accused’s acts amount to a

“crime forming part of the common objective (and provided for in the Statute)”***

The Accused’s participation “must form a link in the chain of causation” to the crimes and
the significance of this contribution to the crime is relevant for determining whether such a
link exists.”” In sum, a criminal plan cannot be constituted wholly from a non-cnimunal
objective. In order to impute liability to an accused for a crime committed by another person,
the crime in question must form part of a common criminal purpose.*® The question remains
one of whether the Accused participated or contributed to the execution of a criminal
purpose, which is constituted from the overall aim and the means.”’

There is no support in the jurisprudence for Trial Chamber I's approach. There are cases,

such as Kvocka*®

where the criminal plan is relatively remote from the overall (non-
criminal) objective and those, such as Marti¢, where it is necessary to commit crimes under
the Statute to achieve the non-criminal objective. In Kvocka, the ICTY Appeals Chamber was
of the opinion that “the common design that united the accused was the creation of a Serbian
state within the former Yugoslavia, and that [the participants] worked to achieve this goal by

»219

participating in the persecution of Muslims and Croats, As noted by the Appeals
Chamber, “[w]hereas creation of a Serbian State within the former Yugoslavia is not a crime
within the Statute of the ICTY, the means to achieve the goal, such as persecution, constitute
crimes within that statute.™**

In other words, the common purpose was to persecute and thereby “rid the Prijedor area of

»21 The core of the criminal

Muslims and Croats as part of an effort to create a unified state.
purpose was the crime of persccution at thc Omarska detention camp®** (intended to be
pursued by the commission of crimes such as murder, torture and rape and mental and
physical violence and inhumane conditions®*"), which had bcen agreed upon in furtherance of
the non-criminal aim of creating a Unified State. The existence of a plurality, the Accused’s

level of participation, and the degree of intent was judged by reference to the persecution; this

7> Kvocka, AC, Para. 96.

** Krajisnik, TC, Para. 883.

3 Blagojevic, TC. Para. 702; Brdanin TC, Para. 263; Milutinovic, Para. 105.

3¢ Brdanin, Appeal Judgement, Para. 418.

27 Martié TC. Para, 449.

28 Qee also for example: Simic et al,, TC; Para. 983 where the Trial Chamber was not safisfied that the JCE
could, on the evidence, be extended to the paolitical leadership of Republie of Srpska.

2% AFRC Appeal Judgment, Para 77, referring ta Kvocka Appeal Judgment, para. 46.

4% AFRC Appeal Judgment, Para. 77, referring to Kvacka Appeal Judgment, para. 46.

2 Kvodka. TC, Para. 45

242 Ibid, Para. 66.

23 Kvocka, TC, Para. 320.
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was the core of the crimina] purpose.”** In Simic, the common plan was identified as being
“aimed at committing persecution against non-Serbs, including acts of unlawful arrest,
detention, or confinement, cruel and inhumane treatment, deportation and forcible transfer,
and the issuance of orders, policies and decisions that violated the fundamental rights of non-

11245 - . .
* The common criminal plan to persecute non- Serb civilians in that

246

Serb civilians.
municipality remained central to the assessment of the accused’s responsibility.
In Krajisnik, the [CTY Trial Chamber identified the creation of Serb dominated territories

2. ‘llf . + . . . .
***y in Bosnia-Herzegovina as the non-criminal purpose, which was

(ethnically recompose’
sought to be achieved through the permanent removal, by force or other means, of Bosnian
Muslims and Bosnian Croats from large portions of Bosnia-Herzegovina through the
commission of the crimes.”*® Each member of the JCE had the “shared intent to secure the
objective of forcibly removing non-Serbs from the targeted territory” **

The Trial Chamber found that he “not only participated in the implementation of the common
objective but was one of the forces behind it.” Accordingly the Accused’s liability was found
to be based upon his actions in furtherance of the permanent removal by force, through inter
afia the creation of governmental policies and institutions and the use of Serb forces to
further this criminal objective.”*® Kraji$nik’s participation in the joint criminal enterprise was
not judged by reference to his role in the governmental structures per se (i.e., with reference
to a non-criminal political aim) but through his overall contribution to furtherance of the

criminal purpose.

Misapplication of Martid Principles
Martic is not an authority for the proposition that criminal purposes may be constituted from

non-criminal purposes only. The criminal purpose identified in that case was the
“establishment of an ethnically Serb territory through the displacement of the Croat and other
non-Serb population, as charged in Counts 10-11” [emphasis added].*”' In Martié the Trial
Chamber and Appeals Chamber agreed that the non-criminal political objective of uniting

territories “necessitated the removal of the non-Serb population from the SAO Krajina and

M4 Example: Kvocka, TC, Para. 273 and 320 and AC, Para. 559 and 599

M3 Simie er al., TC, Para. 987.

6 Ibid, Para. 984.

M7 Krajisnik, TC, Para. 1090.

™% Krajisnik, TC, Para. 6, 1095-1098.

2 1bid, Para. 1123,

Y jbid, Paras. 7, 1119-1122.

21 Marti¢ TC. Para. 445.
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RSK territory” [emphasis added].?”? Nonetheless, Marti¢'s liability was decided foremost
with reference to his contribution to the forcible removal and displacement of the non-Serb
population.*> The pursuit of criminal conduct - forcible displacement — remained the critical
and immutable heart of liability pursuant to the JCE.

The approach taken in Marti¢c is a commonsense approach to an asscssment of criminal
participation and intention: that, on some occasions, although the overall cutcome desired is
not explicitly the commission of a crime, it may be so intimately linked with a crime that to
interpret the purpose as anything less would be illogical. The purpose is considered criminal
because, in the real world, it could be nothing else. The Accused’s continued participation in
it with the awareness that its accomplishment absolutely depends upon the commission of
crimes provides the clearest demonstration of criminal intent.

This approach iIs an enunciation of the English common law approach to the thomy
distinctions between intention and recklessness. As noted by the House of Lords in Foollin,
on a charge of murder, a specific intent crime, the requisite intention could be inferred if, and
only if, “death or serious injury was a virtual certainty ... as a result of the defcndant’s

2% and “[w]hcre a man realises that it is for all practical purposes inevitable that his

actions
actions will result in death or serious harm, the inference may be irresistible that he intended
that result, however littlc he may have desired it or wished it to happen,”**

However, this had little or no application to the legal and factual situation alleged to underpin
Sesay’s JCE liability. The non-criminatl aim of taking over power and control was not
irrevocably contingent on the commission of crime. It did not depend upon such commission
for the fulfilment of this goal. Rather, the choice remained that of the participants — to be
legally determined with reference to an assessment of conduct in furtherance of crime, not by
continuance in war. It is possible, despite the Chamber’s claim to the contrary, to take up
arms and fight a government, withoui entatling the determination to commit cmes under the
Statute.?

The characterization by the Chamber of the common design as one “which necessarily

7 ig illustrative of the Chamber’s presumption of

contemplated the commission of crimes™
guilt: if the act of trying to taking over the country necessarily involves {a group) intention to

commit the crimes, then it is becomes impossible to pursue war without falling into a joint

¥ Marti¢ TC. Para. 445 and AC, Paras. 92, 123.

25_3 1bid, Paras. 450,452, and 453.

B4 Rv. Woollin [1999] 1 AC 82, p. 7 at http://www.parliament.the stationary-office.co.uk.

33 Ibid, p. 9.

2% Judgment, Para. 2016.

7 Jjudgment, Justice Boutet’s dissent, Para. 12 and also Judgment, Para. 2016.
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criminal enterprise. In these circumstances, the Chamber’s task was restricted to enumerating
the crimes and announcing the guilt of the Appellant.

102. The correct approach was taken in Milutinovic, which was concemed with an enterprise
alleged to be “a campaign of terror and violence designed to forcibly displace members of the
Albanian population of Kosovo with the aim of modifying the ethnic balance of the
population in Kosovo to secure control of the province in the hands of ethnic Serbs”
[emphasis added]. The Chamber correetly identified that the first question to be addressed
was “whether such an enterprise existed: in other words, whether there was concerted action
by such senior officials and officers to engage the might of the state against a section of its
own citizens to achieve that end.... After making 1ts findings on the second physical element
[the criminal purpose] the Chamber will the turn to the other physical and mental elements of
joint criminal enterprise in relation to each of the six Accused.”*® This was the approach

required in the RUF case.

Consequential Errors

Assessing the Plurality and action in Concert
103. The finding that the forming of a joint “government” in order to control the termitory of Sierra
Leone was the criminal plan meant that the critical question was never addressed: whether

259 .
Rather, an assumption was

there was a plurality acting in concert to pursue a criminal plan.
made: that as the violence was committed by those involved in a war to take power and
control, all violence was part of the endeavour, ipso facto, all violence was part of a common
criminal plan. The evidence did not sustain a finding beyond a reasonable doubt that the onset
of the junta in May 1997 marked the implementation of a criminal plan. The actions and the
occurrence of crimes were not those that allowed such an inference.

104. As noted abovc, this was an cnterprise quite different to that in Marti¢ and, in fact, those
generally alleged: terror and collective punishments to advance the pursuit of power and

control could be achieved by a plurality but it could also be “achieved without joint control

22 . . -
over the final outcome.””® Terror can be caused inadvertently in a war. Terror and collective

28 pMilurinovic TC, Para. 16.

*° Judgment, Para, 1979. See, Brdanin Appeal Judgement, paras 410, 430; Stakic Appeal Judgement, para. 64;
Tadié Appeal Tudgement, para. 227,

X0 See, for example, Stakic, TC, where the TC noted that the campaign aimed at ethnically cleansing the
Prijedor Municipality could not have been achieved “without joint control over the final outcome and it is this
element of interdependency that characterises this interdependency that characterises the criminal condnct”
(Para. 490): Simic, TC, “The common goal to commit acts of persecution could not have been achieved without
the joint actions of the police, paramilitaries, 17" Tactical Group of the JNA and Crisis Staff” (Para. 991).
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punishment can result from the actions of whole governments, or ad hoc groups or individual
ciminals alike. Taking control and power could be effected without thc commission of
crime. The arbitrary usc of terror and collective punishment - a feature of every war and
espeelally those that involve irregular arnues and pguerrilla outfits — might appear
indistinguishable from that planned or plotted from high. This was a clarion eall to a
reasonable trier of fact, properly directed, to have been partieularly scrupulous in examining

261
and

the alleged plurality and the concerted action with care (before examining the crimes)
to exercise the utmost caution before attribution of crimes.

105. Instead the Trial Chamber plainly disregarded all the relevant evidenee concerning the onset
of the junta, the crimes that were eommitted, and the link between the two. It was not
Ineorrect, as a preliminary step, to assess the existence of a plurality of persons (Sankoh,
Bockarie, Sesay, Gbao, Superman, Eldred Collins, Mike Lamun, [saac Mongor, Gibril
Massaquoi, JPK, Gullit, Bazzy, Five-Five, SAJ Musa, Zagalo. Eddie Kannehzsz) and the
(non-criminal) aim of a common plan to take any action necessary to gain and exereise
political power and control over the territory.”®® This was an important evidential step
rowards assessing whether this concerted conduet was designed to terrorise and collectively
punish and that the ‘attacks’** were carried out pursuant to the design. The fact that Chamber
was not satisfied that mid- and low-level RUF and AFRC Commanders as well as rank-and-
file were part of any agreement’> meant that it was critical to examine the links between
those lower ranks and the alleged plurality and thereafter to be satisfied that crimes being
committed on the ground were relevant and probative of the existence of the common
purpose.

106. The Chamber failed to conduet the analysis noting that it was “satisfied that non-members
who committed crimes were sufficiently elosely conneeted to one or more members of the
joint criminal enterprise acting in furtherance of the common purpose.””®® The Chamber’s
approach is an admission that it abandoned the requirement that crimes must be committed in
pursuance of the criminal purpose. This was a deeply flawed approach to a critical €lement.
The Chamber had to be satisfied that each erime was committed by either a JCE member or a

perpetrator being used by a JCE member in furtherance of the common purpose.®®” The claim

261 E.g., Milutinovic, TC. Section III: Para. 94,

%52 The Trial Chamber clearly did not intend to include Zagalo and Eddie Kanneh in its enumeration of the JCE
members — these two men had not at any time been alleged to be members of the JCE (Indietment, Para. 34).

Hfj E.g., Judgment, Paras. 1985-1990,

*** Judgment, Para. 1985.

7 Iudgment, Paca. 1992.

¢ Tudgment, Para. 1992.

*%7 Ibid, Para. 228. Krajisnik, Para. 1087,
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to be satisfied globally that the non-members were “closely connected” undermines the
convictions on each charge.

That the Chamber’s approach was deeply flawed is plain from the aforementioned legal
errors, but also from the Chamber’s explicit findings. In most instances the Chamber omits
the essential analysis,. Moreover, the pattern, frequency and type of crimes, which were

established on the evidence, did not provide a proper basis for this infcrence.

No plurality engaged in concerted action in furtherance of crime
The Chamber erred in law and fact in purporting to conclude that a JCE came into existcnce

at the onset of the junta. The Judgment lacks any conclusion conceming the actions of the so-
called members of the JCE in the first few months of the Junta (May to August 1997) that
gives rise to an inference of the existence of the requisite eniminal purpose. The following
findings are critical: key members of the RUF, including Sesay and Kallon, only attended
Supreme Council meetings from August 1997:7% Kallon cooperated with the AFRC at Teko
Barracks but this did not “directly involve thc commission of crimes;”’* Gbao did not

communicate with any of the Junta leaders during the whole of the Junta period”’° (and in any

271 272
)

cvent did have the same intent as other membecrs of the plurality””'); Sankoh was in prison;
Mongor was responsible for preventing looting in Freetown; Lamin was the Director of
Intelligence - collating information to prevent looting and harassment of civilians;?”* and SAJ
Musa was the Minister for the Mining, which, importantly did not start until August 1997.2"*
Further, even though JPK was the Chairman of the AFRC (and presumably in the minds of
the Chamber also of the plurality) the Judgment is silent as to his actions in the first few
months of the junta®” as it is about the actions of the remaining JCE members, Eldred Collins
or (1bril Masaquon.

The Trial Chamber’s failure to appreciate the importance of establishing the plurality
engaged with a common criminal purpose analysis, led them astray. The Defence advanced
detailed submissions to demonstrate that the alliance between the RUF and AFRC was
instigated and understood by commanders and rank-and-file to be aimed at ending the

conflict and that crimes were committed largely as a result of failures to work together, rather

** Judgment, Paras. 772 and 774

*? Judgment, Para. 2004.

*" Judgment, Para. 775.

"i] Judgment, Para. 2042,

" Judgment, Para. 20.

=" Judgment, Para. 756.

2" Judgment, Para, 1094.

% Judgment, Para. 755.
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than any eoncertcd effort to commit terror or eolleetive punishment to take power and

1.276

eontro As concluded by the Chamber, the RUF and the SLA soldiers were talking peace

as they eommeneed their eollaboration.””’

As is obvious, these submissions were highly
relevant to the proper eonsideration of an alleged criminal purpose, but were disregarded by
the Chamber.

110. The Trial Chamber’s own findings strongly supported a finding that there was no common
purposc to terrorise or collectively punish in the first few months of the junta. In particular
the Chamber found (i) that the members of the JCE, apart from Gbao, were members of the

1,278

Supreme Counei (11) that the Supremc Council was concerncd with (the prevention of)

looting and harassment of civilians;®” (iii) that Mongor was responsible for preventing

looting in Freetown and that Lamin was the Direetor of Intelligenee.”® This last finding

eoncerning Lamin represents the Chamber’s acceptance of the evidenee given by TF1-371
that this role involved investigating and collating information concerning the “looting and
harassment of civilians” and was “in order to maintain good order.”*®'

111. Additionally there was cvidence from a number of witnesses that the junta was involved in
mectings that were designed to pass anti-crime measures (c.g., anti-looting decrees), to create
institutions to ensure “good governance;” to set up security patrols to eradicate crimes; and
punish the commanders for failing to keep command and control over their subordinates.
There were laws, infer alia, against looting, raping and harassment. According to TF1-371

282

these were taken seriously.”™* This evidcnce emanated from witnesses such as TF1-045,

TF1-334 and TF1-371 — witnesses whose incriminatory evidence was the foundation of many

of a conviction.?®?

112. Membership of the Supreme Council guaranteed that Sesay could discuss issues but could not
vote in the decision-making, which remained in the hands of JPK, SAJ, and the PLO’s.**

There was no proper basis — and none was suggested — for disregarding important aspects of

TF1-371’s testimony, who confirmed that these significant decisions included the control and

® Sesay Defence Closing Brief, Paras. 465-482,

7 Judgment, Para. 752.

8 Jydgment, Paras. 755 and 1990.

™ Judgment, Para. 756. The Trial Chamber inadvertently failed to mention the bracketed words: [the prevention
of]. This activity is confirmed by all relevant prosecution witnesses, including: TF1-045, who confirmed the
Supreme Council’s concern, expressed at several meetings, that civilians were being harassed, raped, and being
forced to labour and the elear agreement to make efforts to eradicate these crimes (Transcript/TF1-045, 18
November 2003, pp. 80-89).

* Judgment, Para. 756.

2 Transcript/TF1-371, | August 2006, pp. 30.

% Transcript/ TF1-045, 22 November 2003, pp. 84-86; Transcript/TF1-334, 16 May 2005, pp. 57-59 and 75-77;
and Transcript/TF1-371, 28 July 2006, pp. 56-61.

w E.g., Para. 1044 The Chamber found TF1-045 generally credible (Para, 561); TF1-344 (Para. 799),
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regulation of the whole military apparatus and the implementation of cnime prevention and
punishment mechanisms.?* As confirmed in the AFRC trial and the adjudicated facts in the
Tavior trial — the Supreme Council did not even control the military.286

113. The evidence did not establish (and the Chamber did not conclude) that the Supreme Council

was a forum for discussing crimes,m

except the conclusion concerming the planning and

organising of enslavement at Tongo and this did not commence until August 1997.%** First,

the Trial Chamber erred in fact and law by disregarding critical evidence, from both

Prosecution and Defence witnesses, which established that the Supreme Council was

involved in discussing and implementing crime prevention methods — 1including Court

Martials and public executions of AFRC perpetrators.”

114, Whilst NGO reports and reporters appear to suggest that these may not have been effective,
the Prosecution did not establish that they were not. The crimes that occurred and were
established by evidence, between May 1997 and August 1997, were the terror attacks in Bo
in June 1997.**° There was no evidence that these attacks were planned at the Supreme
Council or that they concerned anyone other than Bockarie and the direct perpetrators. The
three/four attacks established could not prove a Junta criminal plan, originating at the
Supreme Council or otherwise.

115. If the Chamber had conducted a proper analysis it could not have reached the conclusion that
the “strategy of the Junta was thenceforth [the onset of the junta rule] to maintain its power
over Sierra Leone and to subject the civilian population to AFRC/RUF rule by violent
means”. 2! This was demonstrably not borne out by the evidence. The Chamber’s reliance on
a No Peace without Justice (NPWJ) Conflict Mapping Report to sustain this hugely
significant conclusion demonstrates the paucity of evidence on the trial record. The
Chamber’s reliance upon Operation Pay Yourself in February 1998; actions conceming the
recruitment of combatants following the intervention in 1998, the evidence of George

Johnson limited to describing membership of the Junta government and (once again) the

NPW]I report’? was wholly insufficient. These ‘facts’ could not support the conclusion that

¥ Transcript'TF1-371, 28 Tuly 2006, pp. 61.

25 Transcript/TF1 -371, 28 July 2006, pp. 56-61,

26 prosecutor v. Taylor, SCSL-03-1.T-765. 23 March 2009, “Decision on Defence Application for Judicial
Notice of Adjndicated Facts From the AFRC Judgment Pursuant to Rule 94{B)," 23 March 2009, Annex A,
at'_ljudicated Fact 4 {AFRC Judgment, Para. 1656).

" Sesay Defence Closing Brief, Paras. 483-488,

2 judgment, Para. 1997,

¥ Sesay Defence Closing Brief, Paras 485.

¥ Fudgment, Paras. 1031-1037 and below: commeon parpose in Bo Distict.

1 Tudgment, Para. 1980.

¥? fudgment, Para. 1981.
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“[tlhe AFRC/RUF forces cooperated on armed operations in which crimes were
committed.”** Similarly, the corresponding conclusion that “these operations demonstrate
that the Junta intended, through disproportionate means, to suppress all opposition to their

13204

regime”*”" — without cogent evidence that these operations were being conducted at the outset

of the Junta period and throughout and that they were being committed pursuant to a plan

agreed upon by the JCE members — was demonstrably flawed.”

116, The Chamber drew thc conclusion that “joint AFRC/RUF forces targeted civilians in a
widespread and systematic attack designed to terrorise the population into submission
through eollective punishment, unlawful killings, sexual violence and physical violence™**®
but failed to support this conclusion with reference to evidence.

117. It 1s hugely significant, if not dispositive, that the crimes of terror or collective punishment
found to have been committed between May 1997 and August 1997 were limited to single
attacks on Tikornko, Sembehun and Gerihun in June 1997 in Bo.”” The first relevant acts
elsewhere were those found proven in Kenema, namely the acts of terror (enslavement and
killings in Kenema) at Cyborg Pit in August 1997.2%

118. The Chamber’s findings coneerning crime in Kailahun are relevant, although contradictory.
At its highest the Chamber found that the only crimes of terror committed in the period of
May 1997 to February 1998 were those in Counts 7-9 (sexual violence). This is contradicted
— as the Chamber also concluded that the evidenee did not prove acts of terror in Kailahun
District.*>” The benefit of the doubt must go to the Appellant whose conviction for acts of
terror must be reversed. Addressing the positive finding, however, the Trial Chamber found
that the acts of terror (Counts 7-9) were committed “on combat operations on villages in
Kailahun Distriet” but conceded that the original capture and force had been committed prior
to the indictment period.”® The Chamber could not have relied upon these as evidence of a
plurality of RUF and AFRC commanders acting in concert to commit terror and colleetive

punishment in Kailahun at the onset of the junta or beyond.

119. In summary, the Trial Chamber failed to conduct the essential analysis; to assess whether the

293

Judgment, Para. 1980

#* Tudgment, Para. 1981, The corresponding conclusion that the “Junta launched fierce attacks in Districts
where its regime had not yet consolidated its power” is equally unsustainable on the evidence. The fact this
contention is footnoted to paragraph 1139 of the Iudgment, which deals with attacks on Koidu in 1998, is
Further evidence that it lacks any support.

" Krajisnik Trial Judgement, para. 884,

" Judgment, Para. 1985.

¥7 judgment, Paras. 1974-1975.

298 E.g., Iudgment, Para. 1082,

** Judgment, Para. 2047.

*® Judgment, Para, 1409-1411 and footmote.2621.
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erimes of terror and collective punishment were the result of a common plan, rather than the
result of individual pieces of violence committed by groups or individuals. The conclusion
that the “widespread and systematic nature of the crimes, in partieular the attacks on Bo and
the forced labour n Kenema Dhstrict, in which the RUF was engaged indieate that sueh

conduct was a deliberate policy of the AFRC/RUF ... that must have been initiated by the

l” gl

Supreme Counci 18 demonstrably unsupported by cvidence.

120. The Chamber’s error in defining the criminal purpose as the taking of power and contro}

gave rise to a failure to assess whether there was “a discemable pattemn™ to the underlying

30

crimes,”” indicative of the claimed criminal plan. Conscquently thc Chamber neglected to

enquire whether the violence, such that it was established, was eommitted in a “random and

23303

un-orchestrated manner or by individuals on a criminal frolic of their own, or any

altemative explanation.

GROUND 26: Acts of Terror in Bo (Commeon Purpose)
121. The Chamber erred in fact and law in coneluding that “thc common purpose of the joint

criminal enterprise was furthered in Bo District” through violent forced mining activity, the
misuse of “the levers of State power to destroy any support within the civilian population for
the Kamajors™ and the terror attacks on the Bo in Junc 1997.°* The conclusion that mining
had furthered the common purpose in Bo was patently incorreet as the Chamber found that
the mining commenced in August 1997.°% The gencralised claim that the AFRC and RUF
used the levers of State power in an attempt to destroy civilian support for the Kamajors is
remarkably opaque. It is meaningless without reference to evidence that situates this action in
Bo — or at least in furtherance of crime in that District. Sesay’s so-called usc of State levers in
Kenema in October 1997 must be irclevant.

122. Although the Chamber found that the killings and burnings in Tikonko, Sembehun and

*% there was no evidence upon which a reasonable trier

Gerihun constituted acts of terrorism,
of fact could have concluded that they were committed as part of a criminal plan to commit
terror and collective punishment to take over the country.

123. The Chamber erred by limiting its analysis to a list of the most egregious fcatures of crimes.

That there were erimes commiticd and they were horrific was not in dispute. The question

"' ludgment, Para. 2005.

3 Miliinovic, TC, Part 111; Para. 41

*® Ibid, Para. 46.

"™ Tudgment, Paras. 1974-1975 and 1984.

3% fudgment, Para. 1004

*® Judgment, Para. 1037.
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that arose — and was ignored — was whether it could be shown or inferred that these crimes
were committed as part of a common plan to terrorise or collectively punish. The Trial
Chamber failed to assess, and properly conclude, that these operations, or their conduct, had
been agreed upon by members of the JCE other than Bockarie. It was possible that this
violence occurred “just by spontaneous action or by criminal actions conducted by 1solated

. 7
radical groups.”™?

124. There was no evidence that these June 1997"%

attacks had been planned or organised by the
plurality, in the Supreme Council or elsewhere. The Chamber did not make any relevant
findings concerning Bockane’s interaction with the other JCE members at this ime or how
the operations had been conceived or whether there had been any planning by anyone other
than the immediate participants. Crucially, the Tnal Chamber (although relying heavily on
his testimony to convict the Appellant) disregarded the most relevant evidence provided by
TF1-054, who testified that a five person delegation, including Mike Lamin and Kallon, had
been sent from Freetown to Genhun ¢o talk to the tesidents in order to request that they join

* The attack on Gerihun took place after the residents declined the invitation.

the juntas,
Undoubtedly, an inference arises; that these men were responsible for the attacks. But this
could not support an irresistible inference that the attacks were conceived, agreed or planned
by others, including any of the JCE members: an inference on an inference is an inference to
far.

125. The Chamber found that Bockarie was the JCE member involved in the remainder.”'® The
evidence could not satisfy a reasonable tner of fact that he was acting in pursuance of a
common criminal plan. There was no nexus to any other JCE member. Further, there was
ample evidence to the contrary (which the Chamber failed to examine or appreciate). This
evidence — Bockarie’s seniority and his self-serving conduct’!’ — raised a further doubt.
TF1-008 testified that Bockarie made it plain that e had captured the town and ke was now
in charge.’'? There was no evidence that rebuited the inference that the Le800,000 pillaged
from Kamara went anywhere but Bockarie’s pocket.>"” The fact that the Chamber found that

this pillage was not an act committed with an intent to spread terror buttresses this

37 Brdanin, TC Para. 119.

%5 Judgment, Paras. 994, 995, 1006, 1010.

* Transcript/TF1-054, 8 December 2005, pp. 23-27.

*W £.g., Judgment, Para. 1029

V' Judgment, Para. 1007.

I Judgmenn, Para. 1029. See, Transcript/TF1-008, 8 December 2005, pp.36.

1 [udgment, Para. 1008.
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conclusion.’** There was nothing in the commission of these crimes to undermine the

reasonable inference that these crimes were committed by Bockarie for his own self

aggrandisement or personal enrichment. The Appellant should not have been found guilty of

these crimes pursuant to the JCE, since there was insufficient evidence to conclude that they

fetl within a common purpose.’"’

126. For the rcasons outlined above there was ample doubt that the crimes in Bo Distriet were
within any common criminal plan and the Chamber erred in fact and law by purportedly

reaching this conclusion.

GROUNDS 27, 28,29, 30,31 & 32
127. The submissions in connection with Ground 28 are below the submission for Ground 32.

128. The Appellant submits thesc grounds interlinked and relevant to thc critical question
concerning the cxistence of a plurality and a common criminal purpose. The Appellant
submits that each Ground establishes a further doubt concerning its existence. The Grounds
will be argued together to demonstrate that the Chamber erred in fact and law m concluding
that there was a countrywide common criminal purpose in Kenema which was evidenced by

the actions of the Junta government.'®

Errors in finding a common criminal purpose

Bockarie leaving the ‘Plurality’
129. The Chamber found that the enslavement in Tongo commenced on thc 11 August 1997.°"
Prior to this the sole crime found established by the Chamber in Kenema District, since the
onset of the Junta, was the killing of Bunnie Wailer and his accomplices and this was not
found to be either an act of terror or an act of collective punishment.’ '8 Accordingly there
was no evidence upon which a reasonable trier of fact could conclude that any criminal
purpose existed from 25 May 1o 11 August 1997 in Kenema District.

130. Between 25 May 1997 and late January 1998, only to alleged crimes were found to have

% Judgment, Para. 1034. The Trial Chamber failed 1o make a finding that the crime of pillage, whereby

Bockarie looted Le800,000, was a crime of terror, as charged in Count |. In other words, this crime was
committed without an intention to further terror, collective punishment or in furtherance of the taking of power
and control. Accordingly, it was outside the common purpose and the Appellant should not have been found
guilty pursuant to the JCE 6(1) liability for the pillage in Sembehun,

*"” The Appellant will not be pursing Ground 26.

“f Judgment, Para. 2054.

*V7 Judgment, Para. 2051 and, for example, Transcript TF1-060, 29 April 2005, pp. 48 {The RUF and AFRC
entered Tongo on the 11*® August 1997),

*'® Judgment, Paras. 1061-1063.
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occurred in Kenema Town: the killing of Burnie Wailer and his two accomplices,”'® and the
arrest of TF1-129 on 27 October 1997.*%° Accordingly there was no evidence upon which a
reasonable trier of fact could conclude that any criminal purpose existed from 25 May to late
January 1998 and that it encompassed Kenema Town.

131. It was an ervor of law and fact to conclude that Bockarie’s actions in Kenema Town were in
pursuance of a criminal plan shared by any AFRC JCE member. There was overwhelming
evidence that hc was operating his own regime, for better or worse, and that it was not at the
behest of, or in concert with, any member of the AFRC JCE. The Chamber’s conclusion that
his relocation to Kenema “did not impact on the common purpose and the cooperation

d™**! was not supported by evidence.

between the leadership [JCE members] continue
132. The Trial Chamber found that by “carly September 1997, Bockarie had become disillusioned
with the RUF’s limited role in the AFRC government. Bockarie was particularly aggrieved
by the AFRC’s disregard for the RUF’s advice on military matters.... Also motivated by
fears that the AFRC fighters would make an attempt on his lifc, Bockarie relocated to
Kenema.”?* The Chamber downplayed (or i gnored) the evidence to armve at this conclusion.
The evidence was that Bockarie believed that there had been three attempts on his life by
AFRC men.*® This was confirmed by TF1-360, who also stated that Bockarie lacked any
military command in Freetown.’?* TF1-361 confirmed that Bockarie had departed to have
“his own regime” in Kenema.*> TF1-045 confirmed that Bockarie left because he was of the

view that his position in the RUF was not recognized, *[a]t all” within the AFRC junta. ™’

d’*” — but roundly ignored by the Chamber — there was no evidence

133. As previously submitte
that Bockarie took his orders from JPK, whilst in Kenema nor that he was aeting in concert
with AFRC JCE members in furtherance of crime, partieularly terror or collective
punishment. *** According to the evidence Bockarie became like an “outlaw” refusing to take
orders or instructions from JPK or any member of the AFRC.*** Sam Bockarie's fall from
potential vice-president in the new Junta regime to his (self imposed) relegation in Kenema

was not without consequence: > he ordered the RUF to withdraw from Freetown.>' While in

3% Judgment, Para. 1061. These killings were found 1o have happened in the “early months of the regime.”
2 Tydgment, Para. 1048.

31 tudgment, Para. 1989.

322 Judgment, Paca. 764.

*2 Exhibir 33, p. 2361.

¥ Transcript/TF1-360, 22 July 2003, pp. 39 and 41.

" Transcript/ TF1-361, 14 July 2005, pp.75.

** Transcript TF1-045, 22 November 2005, pp. 62-63; Transcript/Sesay, May 2007, pp.10.

27 See, generally, Sesay Defence Closing Brief, Paras. 463-504 (“The Alleged Crimes Durmg the Juna”).
% Sesay Defence Closing Brief, Para. 489,

*?* Transcript, RUF, George Johnson, 18 October 2005, pp. 108-112.

3 Transcript TF1-371, 28 July 2006, pp. 50.
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32
32 and

Kenema, the RUF and AFRC maintained separate command struetures in Kenema
Boekarie maintained his minimal ties to the AFRC because he was reliant upon them for the
distribution of weapons. However, beeause the AFRC did not share these weapons,
Boekarie withdrew his ecoperation from the AFRC.”*

134. The elaim by the Chamber that “From Kenema Town, Boekarie eommunicated over radio
with RUF forces throughout the country and ensured that the AFRC/RUF cooperation
continned™*** is too vague to demonstrate any analysis of whether that cooperation was
directed to terror and collective pumishment. The evidence to which the Trial Chamber cites
indicates that the RUF and AFRC maintained separate radio communication systems;”* there
is no finding that Boekarie communicated with anyone other than the RUF or that he sent or
received communications from Freetown. Conversely, there was un-contradicted evidence

that demonstrated that Bockarte ordered the RUF not to any longer cooperate with the
AFRC.*

Tongo Field and Bockarie
135. The operations at Tongo Field provided little or no further support for the proposition that

there was a global criminal purpose being put into action involving an agreement to commit
terror and collective punishment to take over the country. Conversely, the Chamber had erred
by disregarding the relevant evidence. It was not open to a reasonable Chamber to conclude
that the forced “government” mining was designed and executed by joint collaboration
between the AFRC and RUF.**® The evidence that was disregarded by the Chamber, without
reasons, was adduced through prosecution witnesses, otherwise found reliable when

incriminating the Appellant. Government mining was controlled by the AFRC administration

**! Transcript/TF1-071, 19 January 2005, pp. 23.

*32 Transcript/TF1-371, 28 July 2006, pp. 50. See also, Transcript/ TF1-361, 14 Tuly 2005, pp. 68 (the RUF and
AFRC maintained separate command sunictures in Freetown as well).

* Transcript TF1-361, 14 July 20035, pp. 75 (Bockarie thought the AFRC were keeping the weapons to
themselves and playing a trick on the RUF); Transceipt' TF1-036, 3 August 2005, pp. 67 (While in Kenema, if
Bockarie were to engage in an operation, he had to procure weapons and ammunition Irom the AFRC Kenema
brigade); and Transcript'TF1-371, 28 July 2006, pp. 50 (Bockarie had to rely upon the AFRC Ior the
distibution of weapons; JPK guarded those weapons with jealousy).

* Transcripy'TF1-045, 22 November 2005, pp. 70-71.

3 Judgment, Para, 1989,

¥ Transcript'TF1-036, 3 August 2005, pp. 66-67. Cited at footnote 3723.

*7 Transcript! TF1-045, 22 November 2005, pp. 62-63.

*% E.g., Judgment, Paras. 1089 and 1093. Sec. Sesay Defence Closing Brief a1 Paras. 644-654. The Defence
notes that, in error, the Sesay Defence Closing Briel {Para. 649} refers to TF1-036’s testimony as diamands
being reported to Backarie from Tongo during the junta. TF1-036’s evidence is clear that he was teferring to
Bockaric receiving diamonds from Tongo while he was at the headquarters (not Secretariat) in Buedu
(Transcript/'TF1-036, 28 July 2005, pp. 54). As Bockarie was not in Buedu during the Junta, this mining
occurrcd after Tongo's capture towards the end of 1998 or beginning of 1999.
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and its senior officials™® at the Seeretariat.’*® TF1-045 saw Boekarie in Tongo Field once.*!
The AFRC had no control over the RUF personal mining**® which was arranged by
Bockarie.”*' In addition to the RUF personal mining there was also AFRC personal
mining.*** The RUF personal mining was separate from the AFRC “government” and

5 Further, the overall commander in Tongo was AFRC (aptamn Yamao

personal mining.
Kati’* who reported to the AFRC brigade commander in Kenema,>*’ who was answerable 1o
Ammy Chief of Staff, who reported to the Chief of Defence Staff, who in turn reported to
Johnny Paul Koroma.™® Captain Kati “was taking care of Tongo.”*’ Of note, RUF
combatants such as TF1-045 sought permission from Kati to mine.”™ The Tral Chamber
points to DIS-069's evidence for its finding that diamonds from the mining in Tongo were

delivered to Bockarie.”'

There is no suggestion that these diamonds came from the
centralized mining; rather, they would have come from RUF personal mming. Further, the
appointments of senior members fo supervise alluvial diamond mining was made by Johnny
Paul Koroma,”? and not the Superme Courcil.’”?

No reasonable trier of fact could have concluded that these separate mining operations were
evidence of a plan formulated between Sankoh, Bockarie, Sesay, Gbao, Superman, Eldred
Collins, Mike Lamin, Isaac Mongor, Gibril Massaquoi, JPK, Gullit, Bazzy, Five-Five, SAJ

Musa, Zagalo, Eddie Kanneh.*** Further, even if this is not accepted, the plan was focused on

¥ Transcript/TF1-371, 31 July 2006, pp. 52 (“the AFRC council was responsible for mining in Kono District
and they did mine in Kenema District. Specifically, Tongo was predominantly the RUF, because the RUF
liberated that particular piece of land from the civil militia, though there was the presence of the AFRC
secretariat, as it was, in Keno.”}; Transcript'TF1-045, 18 November 2005, pp. 68 (PLO-2 “was the kead of the
mining which was set up in Tongo for AFRC. He was the one that was sent there so as o 1ake over.”); and
Transcript/ TF1-04 5, 23 November 2005, pp. 22 {PLO-2 was in control of the centralized mining for the AFRC).
*® TranscriptTF1-371, 31 July 2006, pp. 56 (note that the AFRC Secretariat was run by Eddie Kanneh who
reported to SAJ Musa); and Transcript/TF1-045, 18 November 2005, pp. 68 {(“OC secretariat [AFRC Sergeant
Junior], according to what I saw, he was in charge of all the adrmunistration that had to do with civilians which
was going on, together with the AFRC soldiers who were in Tongo.”).

*! Transeript TF1-045, 23 November 2005, pp. 23.

*: TransctiptTFL-371, 31 July 2006, pp. 56 (“[The AFRC secretariat] had their administrative functions and
mining, that was controlled by the AFRC for it [but the AFRC] did nor have any control over RUF miming."};
TranscriptTF1-045, 23 November 2005, pp. 22 (PLO-2 was not in control over personalized mining).

2 TranscripvTF1-045, 23 November 2005, pp. 19.

* Transeript/TF1-045, 23 November 2005, pp. 19-20.

35 TranscriptTF1-371, 31 July 2006, pp. 56. Sec also, Transcript/TF1-045, 23 November 2005, pp. 19-20
(AFRC personal mining was controlled by Sergeant Junior, the OC Secretariat, and the PLO-2).

¢ Transcript/ TF1-045, 23 November 2005, pp. 18.

7 Transcript/TF1-045, 23 November 2005, pp. 20.

** Transcript/TF1-045, 23 November 2005, pp. 20-21.

34{9 Transcript/TF1-045, 18 November 2005, pp. 67.

.1,10 Transcript/'TF1-0435, 23 November 2005, pp. 20.

1 Judgment, Para. 1090.

**? Transcript/TF1-371, 20 July 06, pp. 36.

3% The evidence to which the Chamber eites for this finding at Para. 1088 {Transeript' TF1-371, 20 July 06, pp.
36) does not support this conelusion.

*** The Trial Chamber clearly did not intend 1o include Zagalo and Eddie Kanneh in its enumeration of the JCE
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mining — not terror and collective punishments: see Ground 32 below.

Analysis of crimes and common purpose355

Error in holding ‘ordinary’ crimes to be part of the common purpose
The Defence submits that the Trial Chamber, having erred in concluding that the taking

power and control was the common purpose, further emred by concluding that offences that
were not conimitted with an inient to spread terror or collectively punish could stiff fall
within the common purpose. The following crimes were not found to be committed with this
intent and ihercfore could not be within the criminal purpose alleged: the killing of Mr.
Dowi;"® the killing of Bunnie Wailer and two accomplices;® the killing of two alleged
thieves:>™ and the bealing of TF1-122.°%°

Error in failiug to make a finding concerning an essential element
The following cnmes were not found 1o be committed with intent to take control or power

and therefore could not be within the common purpose: the killing of Mr. Dowi;*® the killing

of three civilians at Mambu Street;’*! the killing at the NIC building;'"”

TF1-122;°% the arrest of TF1-129;°** the beating of BS Massaquoi et ai. in January 1998;***
g 266

the beating of

and the beating of BS Massaquoi et al. on 6 February 199

Errors in finding au intention to spread Terror (Ground 29) and commit Collective
Punishments (Ground 30}

It is submitted that, even when the Tnial Chamber found that crimes were acts of terror, and
therefore potentially being in furtheranee of the criminal purpose, fundamental errors of law
and fact were made. In particular: in concluding beyond a reasonable doubt that the following
crinies were committed with the specific intent to terrorise the civilian population, as charged

m Count 1. An act of terror is a specific intent crime. That 1s, the perpctrator must have

members — these two men had not at any time been alleged to be members of the JCE (Indictment, Para. 34},
>3 Milutinvie, TC, Para. 100, 413; Martié, AC, Para. 410.

336 yudgment, Para, 2050, 3.1.1(ii).

81 Judgment, Para. 2050, 3.1.1(vi).

*%® Judymcat, Para 2050, 3.1.1(vii).

** Judgment, Para. 2050, 3.1.2(i).

' Judgment, Para. 2030, 3.1.1¢it}.

) mdgment, Pare, 2050, 3.1.1¢iii).

*? judgment, Para. 2050, 3.1.1{iv),

*** Judgment, Para. 2050, 3.1.2(i).

364 Judgment, Para. 2050, 3.1 2(ii).

*% Judgment, Para. 2050, 3.1 2(iii).

3% Judgment, Para. 2050, 3.1 2(iv).
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intended to cause extreme fear™®’ by the commission of a ecrime. This has to “be judged on a
case-by-case basis.”*% The Trial Chamber had to exclude all other reasonable inferences in
relation to the specific intent of each individual crime and thereafter be satisfied that the
intent to spread terror among the civilian population was principle among the aims. Such
intent can be inferred from the eircumstances of the acts or threats, that is, from their nature,

364

manner, timing and duration.” As far as can be discerned from the paucity of reasoning

proffered,’™ the Trial Chamber’s approach was fundamentally flawed.

141. First, the Chamber erred in law by reversing the burden of proof by erroneously taking the
conclusion that “the AFRC/RUF regularly killed civilians accused of being Kamajors as a
deliberate strategy to terrorise the civilian population and prevent any support for their

"7 as proof of the (global) intent of the perpetrators in Kenema Town. This

opponcnis
conclusion was used to infer terror from the mere presence of three corpses discovered in
Kenema Town.>”? On this basis alone it must be assurmed that this reversal of the burden of
proaf was applied by the Chamber in relation to all the crimes.

142. The Trial Chamber failed to address each crime individually as was required. Instead the
Tnal Chamber purported to deduce from an amalgam of different crimes (against Kamajor
suspects or dead bodies) that acts of terror were committed.>”* This was an error of law that
invalidates the decisions. The Tnal Chamber disregarded the evidence that demonstrated that
civilians were free to lcave Kenema but remained despite the so-called terror.””* There was
no evidence in dispute of this fact.

143. The reasons proffered for finding acts of terror are largely irrelevant to the determination of
the perpetrators intent. The victim’s occupations; that the ICRC came to enquire about a
victim; that Kamajors attempted to rescue victims, and that a number of victims were

75 do not, without more, amount to the requisite proof.

prominent members of civil society
The only relevant factor identified, that might have probative value, was the pr.d:rlicizingy"6 of
two crimes: the impaling of BS Massaquoi’s head on a pole, and combatants singing as 2

civilian was taken to be killed and the use thereafter of his intestines as a ChCCprint,Jﬂ

**7 ydgmenr, Para. 117.

*¥ Sudgment, Para. 117.

363 Judgment, para. 121, quoting Galic Appeal Judgment, Para. 104. This was endorsed by the Appeals Chamber
in the CDF Appeal Judgment, Para. 357

7 Jydgment, Para. 1122-1120.

! Tudgment, Para. 1102.

*72 Judgment, Para. 1102.

¥ Judgment, Para. 1124

M See, generdally, Ground 28; see also, e.g., Exhibit 28.

*7 Tudgment, Para. 1124.

77 Judgment, Para. 1(24.

377 Indgment, Para. 1124. The civilian around whom the RUF and AFRC were dancing after the civilian was
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144, Notwithstanding, this evidence was insufficient. The Trial Chamber could not identify who
impaled BS Massaquoi’s head and tied it to a pole’” The Chamber could not identify the
killer of the man whose intestines were used or what his intention might have been.”” In both
cases the specific intent of the unknown perpetrator cannot be imputed to those who abused
the corpses: the Chamber could properly infer the intent of those men but not the intent of the
killers,

Corpses at Mambu Street®

145. The Trial Chamber could not be satisfied that these corpses were even unlawfully killed. In

coneluding that because there was no evidence of fighting in Kenema Town those men must

have beer unlawfully killed™™

the Chamber reversed the burden of proof. Intent to spread
terror can not reasonably be inferred from corpses, who are unable 10 give up their killers or

explain the motivations behind their untimely end.

The Person Killed at the NIC Building®*?
146. The Chamber found that Bockarie was boasting that the murder was part of his desire to “do

away with all the Kamajors.”™® Thcre was nothing to gainsay that the deceased was a

Kamajor and that this was the intention behind the killing.

The Killing of the Alleged Kamajor Boss >}

captwed, and the civilian that was disemhoweled are, as found by the Trial Chamber, the same civilian, See,
Judgment, Para. 1065, Thus, only two crimes were publicized. The Defence disputes tbat the RUF or AFRC
sang upon the capture of a eivillan or disembowelled any civilian. The Defence also disputes that BS
Massaquoi's head was in fact impaled. In finding that BS Massaquoi’s head was impaled. the Trial Chamber
relies upon hearsay evidence (see. Judgment, Para. 1078; “TF1-125 was told that BS Massaquoi was beheaded
and his severed head had been tied to a pole and displayed in Kenema”). In contrast, on the 8" of February,
TF1-122 “saw the body of BS Massaquoi lving with a very big cement block on his head” (Transeript/TF1-122,
7 July 2005, pp. 92).

378 Judgment, Para. 1078 (The Trial Chamber only found that TF1-125 heard that BS Massaquoi’s head was tied
to a pole; the Trial Chamber provided wo indication as to who actually tied his head to the pele). The Defeuce
also uotes that the Trial Chamber did not flud whao killed BS Massaquoi (see, Judgment, Para, 1078: “Tt was
rumoured that [BS Massaquei ct al.] had been killed by Bockarie and his men”; see also, Judgment, Para. 1079:
“Kallon keard that Bockarie and Eddie Kanneh had killed BS Massaquoi and certamn other civilans for
supporting Kamajors™). In its Legal Findings howsver, the Trial Chamber did find that “Bockarie and men
under his command killed BS Massaquoi [¢t al.]" (Judgment, Para. 1099}, however, the Trial Chamber erred
here as the Chamber’s factual finding does not support this conclusion.

7 Judgment, Para. 1065,

7 Judgment, Para. 1057,

**! Jndgment, Para. 1102.

#% Judgment, Paras. 1058-59,

" Judgment, Para. (059,

3 Judgment, Para. 1065,
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147. The Chamber could not be satisfied of the identity of the killer or the circumstances of his
death. Further, as found by the Chamber the disemboweled civilian was killed during the
“impending Kamajor attack” (that is, the Intervention).®> No reasonable trier of fact could
have inferred the intent of an unknown killer from this fact and in these circumstances.

Killing of BS Massaquoi et al.™ 386

148. Tnal Chamber provided no indication as o who killed these men. The Chamber found that it
was “rumoured that [BS Massaquoi et 1] had been killed by Bockarie and his men”® and
that “Kallon heard that Bockarie and Eddie Kanneh had killed BS Massaquoi and certain
other civilians for supporting Kamajors.””* Therefore, the specific intent of the perpetrator(s)

of these killings cannot be discerned.

Beating of BS Massaquoai et al 3%

149. As found by the Chamber the beating of suspected Kamajor collaborators occurred between
the 28" January and the 8" February 1998. The Chamber disregardcd 1clevant evidence for
reasons that remain unexplained. The Chamber distcgarded the best evidence that the beating
of these men was not intended to spread terror, namely that it did not have this cffeet —
evidenced by Exhibit 28, the Kenema Town Police Diary. There is nothing fo allow an
inference that lifc did not continuc as “normal” within Kenema Town or any evidence that,
cxcepting a foew police officials, anyone was made of aware of the events. Further, there was
no evidence to suggest that any civilian cven knew about their arrest or beatings; nor is there
any sugpestion that their arrest or beatings werc “publiciscd."393 TExhibit 28 also raised a
reasonable inference; it demonstrates that BS Massaquoi’s collahoration with the Kamajors
was confirmed.”’! Had the Chamber taken this evidence into account — and there was no
reason to disregard it - it could not have excludced the reasonable possibility Bockarie was

acting in rcsponsc to conduct that aggravated him.**?

et Judgment, Para. 1065,

3% Judgment, Paras. 1077-1078.

37 Judgmen, Para. 1078,

¥ Judgment, Para, 1079.

9 Judgment, Para. 1072-1076.

% Fudgment, Para 1124,

! Exhibit 28, 17* Tanuary {998, entry 50 at 8474, “In the process of search [nf BS Massaquoi’s residence], rwo
expired pistol licenses, three lewters dated 24-8-97, 6-10-97. and 1-12-97, a fisi of contributions towards
Kamajor initiation were also discovered.”

- See, e.g., Judgment, Para. 1126 in which the Chamber found that when a perpetrafor commits a cnmc in
response to conduel thal ageravates that perpetrator, this is not an aet of remror. See also, Exhibit 28, 7" January
1998, cntry 50 at 8474, ~In the process of search [of BS Massaguei's residence], two expired pistol licenses,
three letters dated 24-8-97, 6-10-97, and 1-12-97, a /isr of contributions towards Kumajor initialion were aiso
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Beating of TF1-129*%
150. On a reasonable assessment TF1-129°s allegations eoncerning his first arrest lacked the

necessary indices of reliability.”™ Notwithstanding, it is clear that his treatment was much
more nuanced that the conclusion reached by the Chamber.”®® It was unreasonable for the
Trial Chamber to conclude that TF1-129 was in fact beaten during his first arrest. In any
event, the fact that the ICRC and prominent members and relatives of thc witness came — and
were permitted by Bockarie — to visit, would appear to support a conclusion in
gontradistinetion to that drawn by the Chamber.”® It is, at least, evidcnce that the event did
not terromise those who visited, which ought not to have been disregarded.

151, Further, the nature of the crime militated against a singlc all-encompassing intention. The
Chamber found that TF1-129 was mistreated by many over a reasonably long time and in
different locations and together this amounted to an inhumane act.*’” Sesay’s conduct was not
found to amount to an inhumane act - and there was no evidence that supported an inference

393

that he knew of all or even most of the remaining mistreatment.”” The evidence did not

support an inference that he intended terror or, that he, or the remaining perpetrators, sought

3% the ceime. In any event, TF1-129 (himself a Kamajor ally),*”” was alleged to

to publicize
have provided assistanee to the Kamajors.*” In response, an aggravated Bockarie ordered
TF1-129’s arrest. Thus, any crime committed during TF1-129’s arrcest cannot be said fo be

committed with the primary intent of spreading terror.

GROUND 30: Collective Punishmenis in Kenema Town
152. In finding that collective punishments were eommitted,*” the Trial Chamber erred in law and

fact. A collective punishment 15 a specific intent cnime. That is, the perpetrator must have
specifically intended to impose indiscriminate punishment and it must be imposed

collectively for omissions or acts for which the person may or may not have been

discovered. Otherwise no serious report.”

% Judgment, Paras. 1048-1053.

34 See, Sesay Defence Closing Brief, Paras. 550-563. Note that Sesay was not cross-examined on his version of
events,

%5 Transeript' TF1-129, 12 May 2005, pp. 7-9.

36 Judgment, Paras. 1053 and 1124,

7 Judgment, Para. 2052.

% Judgmeut, Para. 2052.

**? Judgment, Para. 1124,

% Transcript/TF1-129, 12 May 2003, pp. 14-15.

*! Judgment, Para. 1053,

% Tudgment, Para. 1132,
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rr:sponsible.qm Thus, the specific intent of each iudividual crime must be examined. The
Chamber erred in law by failing to cxamine the circumstances of each erime and thereafter
exclude all other reasonable inferences. The Chamber concluded that “the vietims of these
critnes were targeted in order to punish them for atlegedly providing assistance to eneries of
thc RUF, an action for which some or none of them may or may not have been
responsiblf:.""'04 In other words they were not targeted because they were part of a group; not
targeted indiscriminately and not punished collectively: they were punished individually for a
suspicion, reasonable or otherwise, that they were befraying the AFRC/RUF. The pumshment
they tceeived was aimed at them and no one else; it was personal in nature.’® The fact that
the punishment was administered to few individuals is furthcr evidence of the individual
nature of the punishment. The crime of collective punishments it is not intended to penahize
excessive or cruel punishment of an individual. It is designed to prohibit punishment aimed at
a group under any circumstances. That is the intent and the mischief to which the prohibition
is directed. This separates it from ‘ordinary’ offences that target protected persons or

objects,**®

Error in failure to conduet essential analysis coneerning crimes by non-JCE
Members*"’

The Chambcr observad that “individual acts of violence, even when committed in the context
of a campaign to terronisc the civilian population, may be committed without the pnmary
purpose of furthering this campaign.™% This was correct inasmuch as it identified an aspect
of the required assessment. The remainder — the assessment of whether it can be established
that the crimes can be imputed to at least one member of the JCE and that this member, when

2
0 _ was not

using the principal perpetrators acted in accordance with the common objective4
conducted. The Trial Chamber concluded that the *control exercised by the AFRC and RUF
over Kenema Town during the junta period crealed a permissive environment in which the
fighters could commit crimes with impunity.”"'® This created a presumption, namely that if
was more likely that crimes would be committed for personal reasons, rather than in
pursuance of a common criminal purpose to terrorise and collectively punish 1n furtherance

of the aim to take power and control. Having reached this conclusion it was incumbent upon

0l Judgment, Para. 126,

* Judgment, Para, 1133.

104 Judpgment, Para. 124.

“€ Judgment, Para. 127,

19 Brdanin, Appeal Judgement, Para. 418,

®® Judgment, Para. 1126.

% Brdanin, AC, Para. 413, 418, 430; Limaj ef al.. AC, Para. 120; Krajisnik, AC, Para. 226,
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the Chamber to, not only examine each crime in Kenema to be sure that it was within the
common purposc, but to apply this presumption.

154, Hence the Chamber ought to have addressed the fact that there was no evidence that created
the required link between the following crimes and a JCE member: the beating of TF1-122;""
the killing of Mr. Dowi’!? and the killing of an alleged Kaniajor boss.’’” Seven crimes were
found by the Trial Chamber to have been committed by or procured by a member of the JCE:
Backanie. These are the killing of Bunnte Wailer and his twe aecomplices, the killing of two
thieves, the killing of three persons at Mambu Street, the killing of a suspected Kamajor at
the NIC building, the beating and killing of BS Massaquoi et al., and the arrest of TF1-129 by
Sesay et al. (see above). As discussed above, the Chamber found that the killing of Bunnie
Wailer, his two accomplices, and the killing of the two thieves were found not to have been
eommitted with an intention to terrorise or collectively punishm and therefore they were not
within the common purpose. As regards the remaining crimes, the cvidence did not permit a
reasonable trier of fact to conclude that Bockarie remained a member of the JCE.

155. Further, no reasonable trier of fact could have bcen satisfied that the crimes that involved
Bockarie were not committed for personal reasons unconnected with any commen criminal
plan. Therc was simply no evidence that these crimes had been agreed upon by any othcr
afleped member of the JCE. The Appellant relies upon the arguments advanced above in
relation to the question of terror and collective punishments. Further, as submitted above, the
evidence suggested Bockaric had left the plurality. The only JCE member to have visited
Kenema Town during the relevant period was Sesay, and his involvement was found limited

413

to the arrest of three men.” ° There was simply insufficient evidence to rcbut the inference

that Bockarie was an outlaw and was running his own regime.

GRQQN.D 31: No Unlawful Killings at Tongo Fields Area and No Common Criminal

Purpose
156. The Trial Chamber erred in finding beyond a reasonable doubt that there were killings at the

Tongo Field area !’ Alternatively, it was unreasonable for the Trial Chamber to find that

these unlawful killings constituted acts of terrorism, and thereby capable of being within the

ho Judgment, Para. 1100,

“11 Jydgment, Para. 1047, commitied by “RUF and AFRC tebels.”

2 Tudgment, Para. 1 100; committed by “AFRC/RUF rebels.”

*13 Judgment, Para. 1065; committzd by “AFRC and RUF rebels.”

1% Judgment, Paras. 1123-1126 and Paras. 1132-1134,

17 Judgment, Para. 1054-1056 and 1048-1056.

48 See also, related submissions in Ground 28 below.,

7 Apnex B: Charges that led 10 convicticns — no or insufficient notice. For Kenema District, the Indictment
only pleads unlawful killings in Kenema Town.
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common purpase. The Trial Chamber emred in fact and law by failing to weigh the evidence.
The Chamber simply selected the most incriminating aspects of the Prosecution evidence,

whilst disregarding the rest, without reason or explanation.

TF1-035’s Evidence — Alleged Unlawful Killings'"®
157. The Tnal Chamber disregarded the Defence Submissions and proffered na reasont for that

dismissal. The Defence advanced plausible explanations concerning the deaths at the Cyborg
Pit. The explanation that people died only when the sands of the pit collapsed on them®'” was
supported by both Prosecution and Defenee evidenee and could not reasonably be excluded.
The evidence relied upon by the Chamber, namely the evidence proffered by TF1-035 and
TF1-045°5"% was ineapable of rebutting this inference.

158. The Chamber relicd upon a single witness to establish the brutal killings of 60 men.
TF1-035"s accounts were not corroborated by a single witness. TF1-045 claimed to be
present in the Tongo Fields in August and September 1997 when TF1-035 alleged the
killings took place.**' That TF1-045, who professed his anger for Sesay,””* did not testify to

these killings but was found by the Chamber to be “confident and truthful while testifying™"

h.424

was doubt enough.*** Not a single relevant witness corroborated this account. '

159. Further, the Trial Chamber failed to take into account relevant evidence: *® TF1-060 testified

that on the day of the first shooting (20 civilians) the market was back in operation.*’
TF1-060 was present in Tongo Field area at the time of the purported shooting incident. He
heard abour the market re-opening but not the brutal slaying of his township citizens. Further,
the fact that he did not hear of it subsequently, ought to have excited the Chamber’s curiosity.

It is unclcar whether TF1-060 would have been present in Tongo for TF1-035’s seeond

1'% Tudgment, Para. 1105-1108.

*1% See, Sesay Defence Closing Brief, Paras. 634-628,

0 1udgment. Paras. 1082-1087.

2L YF1-045 testified that he was in Tongo m Augyst and September (Transcript' TF1-045, 18 November 2005,
pp. 79). TF1-035"s purported shootings happened in August and September; see below.

121 Soe, e.g., Sesay Defence Closing Brief, para, 329, See Transcript/ TF1-045, 24 November 2005, pp. 30-37
{the witness resents Sesay, inter ala, for having disormed the RUF, having been beater by Sesay: the witness
also shifted blame on Sesay beeause he was indicted by the Speeial Court).

‘2 1ydgmen, Para, 561,

2 Judgment, Para. 1106.

* TF1-036, TF1-041, TF1.043, TF1-060, TF1-122, TF1-366, TF1-367, and TF1-371.

28 See Ground 28 for context as it related to Tongo Fields.

27 Transcimpy/TF 1-060, 29 April 2003, pp. 54. Transcript/TF1-035, 5 July 2005, pp. 85-87, TF1-035 testificd
that civilians were forced 1o mine on the first, second, and third day of the RUF and AFRC’s entry with SBUs
opening fire on 20 civilians on the third day. See, Judgment, Para. 1082,
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purported shooting™® (the second shooting would have between the 19" and 22™ of August
1997*%%). However, as he was on the Caretaker Committee — which operated in that location —
it is logically to infer that he would have received a report of such an incident.**® For the third
purported shooting, TF1-060 would havc been present in Tongo®' and vet, he did not testify
to the event. This lack of corroboration raised more than a reasonable doubt.

160. The Trial Chamber errcd in fact and law in relying upon the evidence of TF1-033 as proof
beyond a reasonable doubt of the third shooting (of 25 civilians at night).**? The sole piece of

evidence came from TFH1-035°

434

who was told it by a combatant aftcr that combatant made an

inquiry of another.” Triple hearsay cannot sustain an allegation of the untawful killing of 25

civilians. Once again TF1-060 did not testify about such a killing.***

TF1-045’s Evidence — Alleged Unlawful Killings
161. The Trial Chamber’s conclusions conceming the killing of three civilians rely upon the

TF1-045’s*? uncorroborated tcstimony. The Trial Chamber did not concludc, and TF1-045°s
testimony 1s unclear on, when these pumported killings occurred. However, as TFI1-045

testified that he was in Tongo in August and September,”” TF1-035 and TF1-060 would have

2 TF1-060 testified that ke went to Kenema Town on the evening of the 20™ Angust 1997 (Transcript TF1-060,
29 April 2003, pp. 60; *[Sam Bockarie] provided us with a vehicle; we eame 1o Kenema on the 20" [of
Angust)”) and returned to Tongo on the 31% August 1997 (Transcript TF1-060, 29 April 2005, pp. 63; “we
returned to Tongo on 31st of August™). See, Indgiment, Para. 1084.

“2* This shooting was six (o nine days after the first shooting. The RUF and AFRC entered Tongo on the 117
August 1997 {Transcript' TF1-060, 29 April 2003, pp. 48). The first shooting was on the 13" of August 1997,
the third day after the RUF and AFRC’s enry into Tongo. TF1-035 testified that he was detained two or three
days after the first shooting ineident {Transeript/TF1-033, 5 Yuly 2005, pp. 88): he was then locked up for two or
three days (pp. 88); and then on the second or third day of his release, the civilians were forced to mine again
(E)p_ 90). On that day, 23 civilians were fired upon,

¥ TF1-060 testified that when the Caretaker Committee returned to Tongo from Kenemna, they reccived “so
many reports.” None of these included a civilian death w connection with mining or forced labour in ¢onnection
with mining. In contast, the Caretaker Committee received a report of a civilian death on 8" September 1997
from the neighboring chiefdom (Transcirpt/TF1-060, 29 April 2005, pp. 65).

1 TF1-060 testified that he returned to Tongo from his trip from Kenema Town on the 31* August 1997
(TranscriptTFL-060, 29 April 2003, pp. 65). The third shooting was two weeks after the second shooting
(Transeript/TF1-035. 5 July 2005, pp. 94-95) which occurred between the 19" and 22™ August 1997, placing
the third shooring between the 2*! and 5 September 1997.

2 Judgment, Paras. 1 085-1086.

M Transeript' TF1-035, 5 July 2005, pp. 95. “*Colonel, we heard some firing yestcrday at Cyborg, What
happened?’”

% Transcript TF1-033, 5 July 2005, pp. 95. “A. Well, I feli that it was the Kamajors that attacked, but i the
morning, one Colonel Gibbo, he went and checked at the guide [sic; guard] post.”

5 TF1-06G would have returned from Kencma Town by this time; further, as a member of the Caretaker
Committee, TF1-060 would have heard abont such a killing had it occurred.

e Judgment, Para. 1087. Further, the first time TF1-043 ever made mention of this killing was during his
direct-examination in Sesay ef al, TF1-045 did not refer to this killing in his meetings with the Proseeution prior
o his tesrirnony in Sesay et al. and Brima ex al., nor in his testimony in Brima et al. See, Traneript/TF1-045, 23
November 2003 pp. 40.

7 Transcript' TF1-045, 18 November 2005, pp. 79: “l was there July, August. Towards the end of August to
September [ was there.”
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been prescnt in the Jocation and it is reasonable to infer would have heard about it — or, in the
case of TF1-060, would have received a report about such an incident.”® However, neither

TF1-035 nor TF1-060 testified to these kifiings.

Common Purpose: Acts of Terrorism

TF1-035 and TF1-045’s Alleged Killings At Cyborg Pit
Even if the Chamber’s conclusion concerning the commission of these crimes were correct it

is submitted that they erred in fact and law in determining that the crimes were committed
with a primary intention to spread terror.**” In these circumstances they were incapable of
being within the alleged criminal purpose. The Chamber found that the cnmes were
committed in order fo create an environment conducive to absolute obedience.*® In other
words the primary intention was enslavement — the intention to spread terror was not
principal among the aims.*'

Further, the Chamber disregarded the best (and undisputed) evidence conceming the intent of
the perpetrators. The evidence shows that whatever happened did not spread terror.
Conversely, after the first alleged shooting all the civilians went on strike.'™ Similarly, the
civilians ran away from the mining site after the second shooting. Without fear they returned
to the mining site “after the firing subsided.”** Again they refused to mine.**! The fact that
civilians remawmed in Tongo Fields — even after each of these four sets of killings - rather
than Jeaving in droves is powerful proof of the doubt (as to their commission or the intent of

the perpetrators) unreasonably ignored by the Chamber.

TF1-045’s Alleged Killing At Lamin Street
The Tnial Chamber alse found that a man at Lamin Strect was killcd because he had

challenged a group of AFRC/RUF fighters.™* The correct approach to this erimes was that

% As a member of the Caretaker Comumittee, TF1-060 would have received such reports. See, eg.,
Transcirpt/TF1-060, 29 April 2005, pp. 65.

9 Judgment, Para. 117,

9 Tudgment, Para. 1129.

*! Judgment, Para. 121,

2 Transcript/TF1-035. 5 July 2005, pp. 87. “Well, we strike, all the civilians. We said we are not going to
mine for those people again, even if they kill us, we are not going to mine for thein again.”

2 Transcript/TF1-035, 5 July 2005, pp. 92.

** Transcript' TF1-035, 5 July 2005, pp. 93. “Well, we all resisted that we are not going to mine for ther, so no
civilian mined for the government agam.”

** Judgment, Para. 1030. The Defence was nof on notice for this crime and disputes that this killing in fact
occurred. See olso, Judgment, Para. 1127, The evidence doesn’t support the finding that shots were fired into a
crowd: “The report was brought that soldiers from there {Lamin Street], they captured women there. They were
firing. So the people had wanted to challenge the soldiers. So they fired al a civilian and Lilled him. They left
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taken previously by the Chamber, namely that the existence of an altemative reason — namely
when the perpettators’ act out of anger and aggravation this i1s powerful proof that the
primary motive was not 1o spread terror.**® The Trial Chamber erred in fact and law in not
drawing this conclusion.

165. Further, the Trial Chamber did not find that any member of the JCE, or his tool,™" committed

this killing or otherwise had the requisite intent to spread terror.

GROUND 32: Enslavement as Act of terror — part of the common gurpose“‘”

Reversal of the burden of proof
166. The Trnal Chamber abused its discretion in taking the height of the Prosecution’s case (i.e.,

TF1-045; see Para. 1094) and using that as the basis for its findings of guilt against Mr.
Sesay. There was a disregard of all exculpatory evidence from a witness the Chamber found
otherwise credible: TF1-035, who testified inrer alia to miners striking, mincrs running away,
Bockarie “begging” civilians to mine, and the elearest testimony indicating that forced
mining was restricted to four days only. The Tnal Chamber disregarded every piece of
evidence that was relevant to the indices of enslavement; namely that which demonstrated
that civilians were free 1o leave Tongo at any time; that civilian life was near to normal; that
people were free to travel to Kenema to report the theft of mining equipment and other crimes
and no measures were taken to prevent these actions.'* These facts were relevant to the
indices of enslavement'”® and the Chamber had a duty to deal with them. There was nothing

a5

in the sweeping generalized dismissal of the defence case™" that was remotely relevant to the

issues advanced.

167. The Trial Chamber relied almost exclusively on the evidence of TF 1-035"% and TF1-045 to
453

The Chamber accepted as

eslablish the legal clements of enslavement at Tongo Fields,

there,” Transcript/TF1-045. 18 November 2003, pp. /6. The Defence notes that this is an uncorroborated
double-hearsay account.

* Judgment, Para. 1126.

*7 Judgment, Para, 1080 (the crime was purportedly cornmitted by “AFRC/RUTF fighters™).

“® See also, velated submissions in Ground 28 below.

“¥ See, Sesay Defence Closing Brief, Paras. 564-587 (“Kouo Diamonds in the Junta Period”} and Paras. 588-
663 (“Tongo: Count 137,

Annex E: Evidence used to support Enslaveinent in Tongo: Errors. Examines the evidence apon which the Trial
Chamber relied to support its findings, and illustrates that mary of the Trial Chamber's finding are either
unreasonable or ineorrect hased on that evidenee,

#U K unarac, Appeals Chamber Judgment, Parz. 119.

*! Judgment, Para. 527-331 and 565-569.

% The Defence notes that, as with the other Prosecution witnesses to which it cites, only the direct-examination
of TF1-035 was cited.

3 Judgment, Paras. 1088-1095,
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eredible all of TF1-035’s evidenee in connection with unlawful killings at Tongo.** The

Chamber aecepted the vast majority of TF1-035’s evidence eoneerning enslavement at

Tongo.455 In connection with enslavement, the Trial Chamber found: after TF1-035’s first

purported shooting incident,’*® *“a group of civilians went on strike;”**’ after TF1-035’s

‘3- LT P s H M- M . 1
8 “civilians in the vicinity ran away from the pit; % and

460

second purportcd shooting incident,
those civilians that ran away. of their own volition, retumed to the pit.”" However the Trial
Chamber disregarded the aspects that would have removed or reduced the Appellants
criminal responsibility.

41 but every civilian

168. Further, the evidenee was not that “a group of civilians went on strike,
miner went on strike.*** This may have been “inconvenient” evidence, which did not dovetail
with the Chamber’s presumption of guilt, but nonetheless it was relcvant and probative of a
fack of real enslavement. TF1-035 testified that Bockarie requested forgiveness for the
shooting at the muning pit (that had led to the strike) and “begged” that the mining be
continued.*®

169. TF1-045’s evidence further detracts from the Trial Chamber’s findings. It was unreasonable
to conclude that there was an organized system of forced mining in the additional context that
TF1-045 provides. The Trial Chamber citcd TF1-045’s direct evidence concerning thc

7 TF1-045 also testified (again, on direct) that civilian members

465

Secretariat and its functions.

of the Mining Committce initially found other civilians to mine.”” However, the Mining

5 See, Judgment, Paras. 1082-1086.

‘ff See, Judgment, Paras. 1089, 1093-1095,

¢ Judgmenr, Para. 1082.

" Judgment, Para, 1082

*** Judgment, Para, 1084,

% Judgment, Para, 1084.

** Judgment, Para. 1084. The Trial Chamber made no finding that these civilians were forced or otherwise
compelled Io return o the pil.

**! Judgment, Para. 1083,

‘2 Transcript/TF1-0335, 5 July 2005, pp. 87 (this portion of TF1-035’s evidence was cited by the Trial
Chamber).

% Transcripy TF1-035, § July 2003, pp. 90 (this is from TF1-035’s dircet-examination). The Defence notes the
curiosity of this staternent; unless the civilians were in fact not being forced to miue, why would the eivilians
even consider minimg upon this request.

Further, although TF1-035 refuted ¢ver stating se, in his 26th Novemnber 2004 intcrview notes with the
Prosecution, TF1-035 said "Then Mosquito said that they were not therc to disturb anybody or hurt anybody." (3
July 2008, pp. 112} These notes were nat corrested when TF1-035 met with the Prosecution again i April
2005 (see, pp. 113). See, Kajelijeli Trial Judgment, Para. 37 (“the Trial Chamber should consider such factors
[as mconsistencies] as it assesses and weighs the evidence™).

“ Transcript TF1-045, 18 November 2005, pp. 68 (cited at foumote 2114), “A. Well, the OC sccretariat,
according to what I saw, he was in charge of 2]} the administration that had to do with civilians which was going
on, together with the AFRC soldiers who were iu Tongo, They custoin duties, everything. When a truck came
or a motor car came, they would stop therc and they would give some commission there. Any time that a
problem arose between civilians and soldiers, I would see them going there aud they would sit together and
discuss it. So he was iu charge of that. That is Sergeant Junior as the OC secretariat.”

“* Transcript/ TF1-045, |8 November 2005, pp. 70.
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Committee was later reduced to identifying good mining sites’®® as the members of the
Mining Committee no longer cooperated in identifying other eivilians to mine.**” On eross-
examination, TF1-045 admitted that the Mming Committee was formed to prevent the
harassment of civilians by eombatants.’®® After the members of the Mining Committee once
or twice refused to identify civilians to labour for the combatants, the Mining Committee was
relegated to only finding good mining locations.*® The Trial Chamber erred in finding that at
Para. 1090 that the Mining Committee assisted in identifying civilian labour throughout the
period that the RUF and AFRC were mining in Tongo.

Further, TF1-045 affirmatively indieated that some civilians mined willingly”o including
miners that mined voluntarily with the combatants.””" In fact, TF1-045 testified that civilians
stayed in Tongo and agreed to work for soldiers in ¢xchange for food. Aceording to TF1-045,

472

although harassment was eontinuing, it was better to stay with an armed man.”"" Again,
according to TF1-045, it was easier to work for the soldiers than to go elsewhere and try to
earn a living.*’? TF1-045 also confirmed the existence of public relation officers at the
Secretariat responsible for liaising between the civilians and soldiers and investigating
offences. If the perpetrators of wrong-doings against eivilians were caught, they would be

74 None of TF1-045’s exculpatory evidence, all of which is probative of the lack of

pumished.,
enslavement, was included in the Trial Chamber’s findings.

The Chamber unreasonably disregarded TF1-060’s evidence as it concems the Caretaker
Committee. The Committee was another civilian complaint mechanism and another indicator

of the lack of enslavement in Tongo.‘”5

Duration of Enslavement: Four Days Only
The Chamber disregarded TF1-035’s testimony that the only times in which civilians were

forced in any sort of organized way"’® were on the first three days upon the RUF and AFRC’s

entry””’ and an additional day, six 1o nine days latcr.*’® This was powerful evidence, from a

58 Transcript/TF1-045, 18 November 2005, pp. 70.

*7 TranscriptTF1-045, 18 Novernber 2003, pp- 70.

48 Transcript/TF1-045, 23 November 2005, pp. 40.

% Transcript/TF1-045, 23 November 2005, pp. 36.

0 £ o, Transcript’TF1-045, 23 November 2005, pp. 30.

71 'ranscript TF1-045, 23 November 2005, pp. 30.

2 TF1-045/ Transcript, 23 November 2005, pp. 33, line 5 — pp. 34, Yine 9.

‘T3 TF1-045/Transeript, 23 November 2005, pp. 35, lines 1-6.

# Transcript TF1-045, 23 November 2005, pp. 26-27.

”5_ See, Sesay Defence Closing Brief at Paras. 616-618.

7 Thus excepting TF1-035"s allegations of force at Para. 1085-1086.

‘T Transcript TF1-025, 5 July 2005, pp. 85-86.

78 TF1-035 testified that he was detained two or threc days after the first shooring incident (Transeript/TF1-035,
5 July 2005, pp. 88); he was then tocked up for two ot three days (pp. 88); and then on the second or third day of
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witness heavily relied upon by the Chamber to incriminate the Appellant. No other
prosecution witness was capable of rebuiting this evidence,”’” TF1-045%s testimony did not
support the Chamber’s finding that there was forced mining between August/September and
December 1997 (and especially not at Cyborg Pit).*”” In August/September 1997, TF1-045

returned to Freetown. In December 199?,482 TF1-045 came back to Tongo. However, when

TF1-045 returned. mining at Cyborg Pit had ceased.’®

173. The Trial Chamber’s approach deprived the Appellant of the benefit of the doubt. The
Chamber eoncluded that “[d]uring the period from August to December 1997, up to 500
civilians in Tongo Ficld worked in the mining sites under the supervision of a mixture of
armed AFRC and RUF fighters.”™®' First, there was no evidence to establish how many
civilians were forced to mine at Cyborg pit, rather than the whole of Tongo Fields. The
Appellant was alleged to be responsible for enslavement at Cyborg pit only.*®* Second, the
Chamber relied upon TF1-045, TF1-367 and TF1-041 to conclude that there were up to 500
detained. The evidence could not sustain this finding. First TF1-045 stated that he was able to
“give an estimate; 300, 400, 500 every day".“s“ Further, distegarded by the Chamber was
TF1-045’s concession that some civilians mined willingly."®” TF1-041 stated that there were
“[1]et's say 200. because there were many”.*®® TF1-367 stated that the number was 200 to 300
every morning. ** The Trial Chamber’s approach 1o take the highest number was to deprive

the Appellant of the benefit of doubt.

his release, the civilians were forced to mine again (pp. 90).
That there were 2 totat of four days of organised forced [“government”) mining was confirmed during
TF1-035’s cross-examination. See, Transcript/TF1-035, 5 July 2005, pp. 104. This portion of 1F1-035’s
transcript was cited in the Sesay Defence Closing Brief at Paragraph 590. The Defence notes that, on cross-
examination, TF1-035 did not foreclose the possibility of non-forced mining after the government mining
ended. See, Transcript/TFL-035, 5 July 20035, pp. 130.

*"™ The other Prosecution witnesses cited by the Trial Chamber in connection with enslaverment at Tongo are
TF1-041, TF1-045, TFL-366, TF1-367, and TF1-371, all of whom were RUF aecomplice-insiders. With the
exceprion of TF1-045, each of these wilmesses were not present in Tongo at the relevant time (TF1-366, sce
Transcript'TF1-366, 11 November 2005, pp. 40: TF1-367, syee Sesay Defence Clusing Brief at Para, 660} or
were not present for any substantial period of time (e.g., Transeript/TF1-041, 10 July 2006, pp. 19 (TF1-041
was present in Tongo for u day-and-a-half in late December 1997); Transcript/TF1-371, 20 July 2006, pp. 57
(TF1-371 was in Tongo for a very limited period of time in late August 1997)). See, e.g.. Sesay Defence Closing
Brief ar Paras. 619-638.

% Indgment, Para. 1094,

*! TranseriptTF1-045, 18 November 2005, pp. 79; “1 was there July, August. Towards the end of August to
September | was there [in Tungo).”

52 TF1-045 returned to Tongo in December. Transcnipt/TF1-045, 18 November 2003, pp. 94.

**? Transcript TF1-045, [8 November 2003, pp. 98. “Now Cyborg is finished.”

“* Judgment, Para. 1094

**% Judgment, Para.1118.

“** Transcript TF1-045, 18 November 2005, pp. 68-69,

™ Eg., Transcript/TF1-045, 23 November 2005, po. 30 (eired by the Defence above in connection with Para.
1092).

“ TranseriptTF1-041, 10 July 2006, pp. 20.

*° Transcript/TF1-367, 21 June 2006, pp. 60-61.
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Enslavement as Acts of Terror and Common Purpose
174. The Trial Chamber found that the enslavement of hundreds of civilians ar Cyborg Pit was an

act of violence committed with the specific intent to spread terror.*® This was an
unteasonable inference from the evidence adduced and the nature of the underlying crime.*®!
The Trial Chamber had to exclude all other reasonable inferences before being satisfied that
the intention to spread terror was principal among the aims.*”> The Trial Chamber failed to
follow the logic of its own reasoning: as noted by the Chamber terror would logically have
been designed to “create an environment conducive to absolute obedience.”*?® Terror was
thus intended to facilitate the enslavement. Terror was a side effect of the perceived need for
brutality to create the most efficient system of mining, which was the “major source of
income of the AFRC/RUF rf:girne.”“'q4 The correct approach was taken by the Chamber in
respect of enslavement in Kono District and there was nothing to distinguish the two
operations found.*®

175 There was nothing to distinguish the “‘facts” found established by the Trial Chamber
concerning the enslavement in Tombodu and Tongo Fields: the facts were similar (e.g.,
number of persons enslaved,™® civilians stripped naked,”’ civilians tied fogether,"® etc.).
Further, there was more evidence - disregarded but nonetheless important: e.g., that the
civilians remained in the town despite being free to leave'’ were able rto approach the

authorities to report diamonds and mining equipment being stolen from them;** and that

*® Judgment, Para. 1130,

“*! The Chamber was not entitled to rely upon the terror found to have been the resnlt of the unlawful killings at
Cyborg Pit (Tudgment, Para. 2050}, This evidence was relevant to the proot’ of the killers intention — not those
who were responsible for organising and implanting the mining.

*3 Judgment, para. 121, quoting Gulic Appeal Jndgement, para. 104, This was endorsed by the Appeals
Chamber in the CDF Appeal Judgement, para. 357

) Judgment, Para. 1129.

¥ Judgment, Para. 1068,

% Judgment, Paras. 1359-60.

*** Judgment, Para. 1257 (500 persons in Tombodu); Judgment, Para. 1094 {500 persans in Tongo Fields).

** Judgment, Paras. 1251 and 1258; Judgment, Para. 1094,

3 Judgment, Para. 1258 (eivilians were ted together with ropes aod taken to Bendutu); Judgment, Para. 1094
(civilians canght in the bush near Tongo were tied rogether with ropes).

e E.g., after TF1-035°s first purported shooting, civilians went on strike (Judgment, Para, 1083); after the
second purported shootmg, civilians in the vicinity ran away from the pit {Judgment. Para. 1084); civilians, of
their own volition, then returned w the pit (Judgment, Para. 1084),

Notwithstanding that the civilians knew they would be forced to mine upon a moming raid, some civiliars
nonetheless remamed at their homes. Transcript/ TF1-045, 23 November 2005, pp. 27-20.

Also consider Exhibit 28: 17 Jannary 1998, entry 19 at 8469 (a civilian from Tomkpdon [sic. Tokpombu] 11
New Site, Tongo Field, madc 2 report to the Kenemna Town police); 24 January 1998, entry 10 at 8524 (civilian
reported that m January 1998, while raveling by vehicle from Tongo to Kenema, his traveling bag conlaining
dizmonds and money was stolen). Further consider also TF1.060's testimony that he traveled to and from
Kenema Town, See alvo, Scsay Defence Closing Brief, Para. 620.

3 See, Ground 28 above and Exhibit 28.
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some civilians were mining freely, as noted by TF1-045;"! speaks eloquently to the
unreasonable conclusion by Trial Chamber 1.

176. There was no evidence that could support the conclusions that the organisers’ primary
intention was to cause terror. The Trial Chamber relied upon the “sheer scale™ of the
enslavemcnt to infer that “the forced mining was a planned and a systematic policy of the

3502

Junta government™™* and yet, there was not a single piece of evidence on which to base this

inference. Conversely the evidence showed that it was not planned at the Supreme Council *®
The inference that it was planned at the Supreme Council — that terror was the intention of the
imagined planners - was pure unadulterated speculation, mnconsistent with cogent evidence to

the contrary.

GROUND 28

Neo Attack in Kenema Town (or crimes not part thercof)
177. The Trial Chamber erred in finding that there was an attack directed against the civilian

population of Kenema Town between May 1997 and February 1998."* The Trial Chamber
concluded that from May 1997 until the ECOMOG intervention there was a joint AFRC/RUF
campaign in Kenema to strengthen their government “through brutal suppression of
perceived opposition by killing and beating civilians.”™" The Trial Chamber disregarded the
context that would have enabled them to arrive at a reasoned and reasonable conclusion. The
Defence submissions were disregarded in totality.**

178. The submissions were based predominantly on evidence adduced by Prosecution
witnesses,”’” and involved highly relevant and, in the main undisputed, evidence focusing on
the continuance of civilian life and efforts to implement law and order.>® That the

exculpatory evidence provided by these witnesses was disregarded is further proof of a

% E.g., Transcript/ TF1-045, 23 November 2005, pp. 30.

** Judgment, Para. 1997.

% TF1-371 was the only witness who testified to the issue of mining being discussed at the Supreme Council.
The wimess confirmed that forced mining was not discussed at the Supremec Council (Transcript/TF1-371, 31
July 2006, pp. 40.). Rather, the prevention of force in mining was discussed: if civilians were harassed whilc
they were mining, the Supreme Council would remove the commauder in thar area and replace him with another
commander (Transeript/TF1-371, 20 July 2006, pp. 36-37).

The Lefence notes that TF1-371's evidence as it concerns mining in Tongo (and Kane) is designed to implicate
the Appellant. Coasider, e.g., Transcaipt/TEL-371, 31 July 2006, pp. 46 ("l told you that I went to Tongo during
the junta period and met Peleto there. ... He was assigned there ™). TF1-371 is directly contradicted by TF!-366
a' Transcript/TF1-366, 11 November 2005, pp. 40.

** Judgment, Para. 956-958.

%% Judgment, Para. 946 and 1097,

’% See Sesay Closing Brief, Paras, 505-563.

f"—’r Sve Sesay Closing Brief, Paras. 508-518.

*® See Sesay Closing Brief, Paras. 526-537.
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presumption of guilt.™” The evidence adduced and the findings made establishing crimes in

Kenema Town during the junta period were isolated, few, and committed for personalized
reasons that did not provide the basis for a reasanable conclusion that there was a generalized
attack or that the criminat acts had any nexus to such an attack.”'®

The Chamber’s approach was to accept the Prosecution case at its highest, disrogarding the
remainder of evidence. No proper explanation exists for this approach and none was
proffered.”’’ The most critical evidence ignored was Prosecution Exhibit 28: the Kenema

Town Police Siation Dhary for 13 Japuary to 7 February 1998, Annex F provides a

summarised account of its contents.”'? Exhibit 28 was tendered into evidence by TF1-125°"

and its authenticity was not challenged. The Chamber’s limited use of its contents to draw

adverse inferences against the Appellant {to conclude that BS Massaquoi and other Kamajor

514

suspects were brought to the Kencma Town police station” ") but to disregard the remainder

of its contents was a shocking abuse of discretion. It could not be reasonably argued that this
Diary was either irrelevant or unreliable. The contents illustrate, without more, that the
eonclusion drawn that: the “contro! cxercised by the AFRC and RUF over Kencma Town

during the junta period ereated a permissive environment in which fighters could commit

crimes with impunity”'* is nothing less than an empty misjudgement.

Exhibit 28 demonstrated amongst many other relevant facts that, when the poliee ended a
shift and began a new shift, the commanding officcr would indicate how many suspects were
in custody (if any) and also indicatc the status of Kenema Town. At every shift change listed
in Exhibit 28 (from 13" Jaruary to 7" February 1998), without exccption, the commanding

officer would state: “All quict and nomal,” “Area seems to be quiet at the moment,”

1\51'5

“Otherwise no serious eomplaint [or report], or some combination of the same. This

includes the shift changes on those days in which the suspected Kamajors were brought in to

"% 5., Sesay Closing Brief, Para. 508-518.

19 See Sesay Closing Bricf, Para. 507,

SIVE o, Sesay Defence Closing Brief, Paras. 508-518 and 526-537.

*'? Annex F: Summary

" TranscriptTF1-125, 12 May 2005, pp. 129.

1% £ g., Judgment, footnotes 2083, 208G, 2088, and 2089.

*Y Yudgment, Para. 1100.

*'" For purposcs of brevity, only the morning shift ehanges are listed; the evening shift changes for the day poior
can he found on the same page or the page prior as the listed morning shift change: 14 Japuary 1996, entry no.
13 at 8443; 15 January 1998, entry no 7 at 8452; 16 January 1998, entry no 7 at 8459; 17 January 1998, enfry no
7 ac 8407, 18 January [998, entry no 6 at 8477; 14 JTanuary 1998, entry no 6 ar §482; 20 lamiary 1998, entry no
10 at 8493; 21 January 1998, entry no 11 at 8500; 22 January 1998, entry no 10 at 8506; 23 Japuary 1994, entry
no § at 8514; 24 January 1998, entry no 6 at §523; 25 January 1998, entry no 4 at 8527, 26 Yanuary (998, enoy
no § at 8534; 27 January 1998, entry no 7 at 854(; 28 January 1998, entry no 2 at 8545; 29 January 1998, enry
no 10 at 8558; 30 January 1998, entry no 6 at 83562; 31 January 1998, enry no 10 at 8574; { February 1948,
entry no 7 at 8382; 2 February 1998, entry no 7 at 8587; 1 February 1998, entry no 7 at 8596; 4 February 1998,
entty no 7 at 8603; 5 February (998, eniry no 7 at 8614: 6 February 1998, entry no 9 at 8621; and 7 February
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the station and detained at the station,

181. The Prosecution evidence establishes that civilians lived, worked, and went about their daily
business 1 Kenema Town. Civilians chose to stay there. The Town Council conducted
meetings requesting the cogperation of the civilians in the interests of peace. Shops, markets,
diamonds traders, pharmacies, hospitals, private medial clinics, bars, nightclubs, the women’s
society Bondo Bush, banks, schools, and NGOs were all operating. Civilians were traveling
into Kenema Town from at least Tongo (Kenema District), and Kailahun and Daru (Kailahun
District). Civil servants continued to teceive their pay, food was readily availabie, and
generally speaking, things got better over the course of the junta period.”’’ The Prosecution
evidence establishes that the civilian police functioned and, to ensure discipline among the
combatants, a Secrelanat, the military police, and a JSU were opcranng in Kenema Town. '
It was perverse to disregard the fact that Exhibit 28 demonstrated that civilians were able to
report crimes, even those committed by the AFRC/RUF armed combatants and not io explain
the reason for that disregard.

182. The Trial Chamber failed to conduct an essential analysis in its assessment of whether the
acts were directed against a civilian population and its analysis of whether the acts were part
of such an attack. There is no evidence that the Trial Chamber had regard to whether victims
were “targeted primarily for reasons pertaining to them individually rather than them being

»519

members of the targeted civilian population™"” {for example when 1ndividuals are targeted

320)| There is no

due to being perceived as collaborators rather than a larger group of civilians
evidence that personal motives were excluded, such as Bockarie out of personal anger rather
than in a structured or organized manner.’”' As the above submissions concerning the
common purpose indicate there was ample evidence of this and other related occurrences.
183. It was critical for the Chamber to note that the crimes that the witnesses were able to locate in
time were in the main towards the end of the junta. The only time-certain crimes found to
have occurred in Kenema Town are the killing of Bunnie Wailer and two accomplices®? in
the carly months of the junta;"> the arrest of TF1-129 on 27 October 1997;°%* the killing of

an alleged Kamajor boss during the impending Kamajor attack (the intervention);”” the arrest

1998, entry no 7 a1 8628,

*!7 See, Sesay Defence Closing Brief, Paras. 508-511.

*® See, Sesay Defence Closing Brief, Paras. 512-517.

°% Haradinaj et al Trial Judgment, supra, note 135, para. 114.
2 Ihid, para. 122.

"I rbid, para, 120.

*Z Judgment, Para. 1061

*% Judgmem, Para. 1061,

4 Judgment, Pata. 1048

**5 Fudgment, Para, 1044 and 1065.
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of BS Massaquoi, Andrew Quee, Brima Kpaka, TF1-129, and others in late January 1998;526
and the beating and killing of BS Massaquoi and others from 28 January 1998.°” In
summary, there was no evidence of a concerted attack from 25 May 1997 through late
January 1998 — prior to these crimes. The one crime in the “early months” was the killing of
Bunnie Wailer which the Chamber acknowledged was to “promote their (the AFRC/RUF)

13218

image as the law enforcement authorities active at that time™"*" This therefore was not part of

an attack.””

No Attack at Tongo Fields
184, The Tnal Chamber erred in finding that there was an attack directed against the civilian
population of Tongo Fields between May 1997 and February 1998

3 was critical to the Chamber’s

185. Exhibit 28, the Kenema Town Police Station Diary
assessment of whether there was an attack at Tongo Fields (enslavement and killings).”* For
example, Exhibit 28 records that in November 1997, at Tongo Fields, a civilian’s water
baling machine®> was stolen from him by another civilian.”* That a civilian was in
possession of a water baling machine in Tongo Fields at this time and was able 1o travel””
Sfrom Tongo Fields to report its thefi in the expectation that the theft would be investigated
was hugely significant and compretiensively ignored. There are a number of entnes
indicating that civilians were in possession of diamends after the RUF and AFRC captured
the Tongo Fields area. For example, a number of entries show that civilians reported the theft

of diamonds in January 1998.¢ In one such casc, the owner of diamonds had intended to sell

¢ Judgment, Para, 1066-67.

*7 Judgment, Para. 1072.

% Judgment, Para. 1104,

52 There werc further examples: punishment of RUF Commander AB for harassing and looting; execution of an
RUF rapist; punishment of Bondo Bush looters. See, Sesay Defence Closing Brief at Paras, 514-315 and 526-
337

¥ Indgement, Para. 956-958.

3! This diary was from 13 Jannary 1998 to 7 February 1998.

" mdgment, Paras. 1127-1130,

5 Baling machines are used to pump water ont of mining pits so that diamond-laden gravel may be extacted.
7 Jamuary 1998, eutry 21 at 8470 (a civilian reported that sometime iu November 1997, at Tongo Field, a
fernale civilian forcefully seized a Robin three inch water pump machine valued the sum of Le520,000/00 which
she fraudulently converted to her awn use and benefit}

53 Other instances of civilians traveling from Tongo to the Kenema Town police station inclnde 17 Jannary
1998, entry 19 ar 8469 {a civilian from Tomkpdon (sic; Tokpambu] [[ New Site, Tongo Field, came m to stand
surety for anothet civilian); and 24 January 1998, entry 10 at 8524 (civilian reported that in January 1998, while
traveling by vehicle from Tongo ta Kenema, his traveling bag zontaining diamonds and money was stolen}.

536 19 January 1998, entry 36 at 8487 (sometime in January 1998 at Tongo Field, a civilian stole four diamonds
from another civilian (six carat and 75 percent; value Led,000,000/00)); 22 January 1998, entry 23 at 8505 (in
March 1997, at Tongo Ficlds, a civilian stole diamonds from another civiliany: 24 Jamary 998, entry 10 at
8524 (civilian reported that in January 1998, while traveling by vehiele from Tongo to Kenema, his traveling
beg containing diamonds and money was stolen); and 30 January, entry 34 at 8567 (a civilian reported that
sometime betweeu July and Qctober 1997, another eivilian stole two pieces of diamonds from hitm).

The Prosecutor v. Jssa Hassan Sesay, Morris Kallon, and Augustine Gbao 69
Case No. SCSL-04-15-A



344¢

them mid-January 1998 prior to their theft.>>’ This — and much besides — was incontrovertible
evidence that civilians had ownership rights over diamonds and was disregarded by Trial
Chamber 1.°**

186. TF1-125 gave undisputed evidence that demonstrated that the police were functioning in the
Tongo Fields area and civilians reported to the police about the theft of diamonds, diamond
mining equipment, and incidents at the diamond mines; the police also often investigated
cases in connection with the Ministry of Mines.> TF1-045 provided relevant exculpatory
evidence, including the mechanisms for civilians to report combatants for crimes. > TF1-060
testified about the civilian Caretaker Committee — another civilian complaint mechanism
(e.g., the Committce received reports of rape, looting, and killings.*"' *** There was no proper
basis and none was proffered to justify the disregard of the existence of the police and the
Caretaker Committee, as bodies for the protection of civilians: the only reference to the

Sccretariat is in connection with diamonds being taken there to be valued.**

Overall Conclusion: Common Purpose in Sierra Leone: May 1997 — February 1998
187. For the reasons ouilined abovce no reasonable Chamber could have concluded that the JCE

members 1dentified were acting in concert to further a criminal purpose to terrorise and
collectively punish to take over the country during the junta period. Moreover, the evidence
conceming the Kailahun District further supported the reasonable doubt. That the majority
appeared to conclude that the RUF forces did not act jointly with the AFRC in Kailahun**
and that Justice Boutet concluded that the evidence did not show what cooperation, if any,
existed between the AFRC and RUF in Kailahun during the junta period®* was, or ought to

have been, dispositive of the issue,

3717 January 1998, entry 19 at 8470 {civilian reported that on 11" January 1998 he gave this three picces of
diamond stones valued Le300,000/00 to another person for the purpose of sales which the latter converted to his
own use or benefit);

>*% 19 January 1998, entry 36 at 8487 (sometime in January 1998 at Tongo Field, a civilian stole four diamonds
from another civilian (six earat and 75 percent; value Led,000,000/00)); and 24 Jannary 1998, entry 10 at 8524
(civilian reported that in January 1998, while traveling by vehiele from Tongo to Kenema, his traveling bag
confaining diamonds and money was stolen).

53 See, Sesay Defence Closing Brief at Para. 599. TF1-125, a civilian police officer, was cited as a credible
witness by the Trial Chamber. See, e.g., Judgment, Paras. 1072-1078,

9 TF1-045 testified abnut the death of the Limba man and the man on Lamin Street. These killings were
reported to the Secretariat. See Indgment, Para. 1080 and Transcript/TF1-045, 18 November 2005, pp. 76 (In
the morning, the report was brought to the Secretariat™}.

! The Defence disputes that the killings to which TF1-060 refecs, and which were purportedly reported to the
Caretaker Committee, happened in fact,

™2 See, Sesay Defence Closing Brief at Paras. 614-617. TF1-060, a civilian, was cited as a credible witness by
the Trial Chamber. See, e.g., Indgmenr, Paras, 956, 1664-,

** Judgment, Para. 1091.

>* Judgment, Para. 2047.

345 Dissent, Para, 13.
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188. There was no evidence to demonstrate the involvement of any AFRC or RUF commander in
Kailahun during the junta period - except for Gbao, and there was no evidence that he had
communicated with any of the Junta leaders during the whole of the Junta period.* There
was no cvidence to demonstrate the involvement of any RUF member committing (or using a
direct perpetrator) to commit any act of terror or collective punishment in Kailahun during

a7 I . . .
a fortiori there was no evidence from which a reasonable trier of fact could

this period:
infer that any alleged criminal plan was furthered (or intended to be furthered).

189. The Chamber concluded that the “RUF attempted to establish good relationships with the
population in order to maintain Kailahun as a defensive stronghold, ensure a steady flow of
food supply to its troops and preserve control over and the loyalty of the civilian population
... schools [were opened,] [plarents agreed to gathcer food as their contribution for the free
cducation [and] the RUF ‘government’’ in Kailahun provided frce medical services to
civilians and their children at a hospital in Giema. There was no apparent discrimination in
the distribution of medical care and education to both civilians and ﬂghtf:rs“"r’43 Further, there
was no evidence that the paticrn of the crimes in Kailahun was different as a result of the
ATRC/RUF alliance.

190. The crimes that were found in Bo and Kenema District — termible though they may have been
~ could not sustain an inference that the identified plurality were acting in concert in pursuit
of this aim. The crime of enslavement was utilitarian and the significant remainder werc
linked to Bockarie alone. The absence of involvement of all other JCE members is striking
and probativc. In the absence of overt planning at the Suprcme Council or elscwhere — and

the evidence was clear on that issue — it was not open to a reasonable trier of fact to conclude

the involvement of the other JCE members.

The Crimes within a Common Criminal Purpose. May 1997 — February 1998
191. It follows from abovce that the Trial Chambcr erred in law in defining the common purpose as

the taking power and control. A corresponding error arose, namcly the finding that all the
erimes in Counts 1-14 were within the criminal purpose and intcnded by the participants to
take power and conirol over Sicrra Leone.>* First, the error in defining the commeon purpose
led to an error in concluding that Counts 1-2 were within the means, It is submitted that these

were the essential aspect of the common criminal purpose.,

%6 Judgmen:, Para. 2040 and 2060.

* Judgment, Para, 2156-2157,

*% judgment, Para. 1384,

*** Judgmem, Para. 1982,
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192. Further, as is plain from the above analysis concemning which crimes fell within the criminal
purpose, the Trial Chamber made an error of law and fact in concluding that between May
and August 1997 any crime, other than unlawful killings (Counts 3-5) or pillage {Count 14)
fell within the common purpose. These were the only crimes that were found to have been
established during this period. From May 1997 until February 1998 (prior to the intervention)
the crimes were limited to Unlawful killings (Count 3-5), pillage (Count 14), Physical
Violence (beatings only) (Count 2 and 11) and Enslavement (Count 13). There were no other
crimes and it was not open to a reasonable trier of fact to conclude that the remaining counts
fell within a criminal purpose. It is submitted that — in light of the paucity of evidence
concerning the actions of the plurality and the pattern or frequency of the crimes — a
reasonable Irier of fact and law could not have concluded that any of the crimes were within a

criminal purpose.

GROUND 33: Temporal Scope of Any Crimipal Plan or Purpose

February 1998 to April 1998: Common Purpose
193. The Tnal Chamber erred in law and fact in assessing the temporal scope of the joint criminal

enterprise. The Trial Chamber erred by concluding beyond a reasonable doubt that the joint
criminal enterprise continued until the end of April 1998 The Chamber found that the
commeon plan between the RUF and AFRC ended some weeks after the two groups had lost
control of Koidu due to an ECOMOG advance and while both groups were based in camps
such as Superman ground. Further, the Trial Chamber found that the last operation before the
end of the common plan was an attack on Sewafe Bridge, launched from camps outside of
Koidu.*®! The Trial Chamber held at it was at this point that Gullit returmed to Kono,
following his arrest in Buedu, and resumed control of the AFRC and thereafter the two
groups separated.”™* No reasonable Tribunal, properly directing itself, eould have reached the
conclusion that those RUF and AFRC found to be members of the joint criminal enterprise

worked in coneert, and had any agreement, to commt ¢rimes after Mareh 1598.

194. The Defence submits that the evidence adduced in the Prosecution case during the course of
the trial demonstrates unequivocally that the split between the RUF under Superman and the

AFRC under Gullit, as macked by the departure of the AFRC to Koinadugu, occurs during

Judgment, Para. 2063.

! Judgment, para. 2074; there are no foomoted references attached to this paragraph.

**? Judgment, para. 817,
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the time of the ECOMOG attack on Koidu which results in the RUF losing control of the
town. Therc is, in fact, no evidence stating othcrwise. The evidence is unequivocal: the split,
which occurs against the background of heightened friction between the two groups, is
precipitated by the fact that it becomes apparent that the two groups cannot hold Koidu
against the ECOMOG onslaughi. The evidence from all rclevant Prosecution witnesses
decmonstrating the above is set out at Annex F: the Scope of the Common Purpose.

195. The Chamber’s patently incorrect error of fact arose due to a misreading of the evidence of
TF1-334 who, in fact, corroborated all the evidence by confirming that Gullit returned from
Kailahun Town and arrived at 55 Spot in Koidu Town.” There is no evidence existing in the
trial which indicates that Gullit returns to Kono after the AFRC and RUF has been pushed
out of Koidu, as stated in paragraph 817 of the Judgment. The Appellant submits that none of
the crimes found proven to have occurred in the RUF camps outside Koidu fall within any

common criminal purpose shared between the RUF and the AFRC >

Common Purpose in Kono
General Errors in the Assessment of Evidenee —

Special Intent for Terror and Collective Punishment

Error One

196. The Chamber found that because the unlawful killings were committed “widely and openly,
without rationalc objective, except to terrorise the civilian population into submission™ these
acts were committed with the specific intent to spread terror among the civilian population.”

197. It does not follow that the absence of a rational reason for a crime equates with an intention to
spread tertor;>™* by their very nature these hormific crimes, especially those that amount 1o
crimes against humanity, are steeped in irrationality. It was essential for the Chamber to
assess the context to the crimes to assess altemative reasons for the crimes and also to assess
whether the crimes were committed for personal reasons, rather than the more ‘rational’

reason — that terror would furthering the aim of taking power and control.

Error Two: Generalising all Sexual Violence as Acts of Terror

33 AFRC Transcript'TF1-334, 19 May 2005, p. 10, lines 11-28.

** Transcript/TF1-071, 19 Jauuary 2005, p. 51, line 15-21; see also Exhibit 18 which indicates the cawmps set up
after the fall of Koidv an 2 map, as drawn by TF1-071. See, Judgment, Paras. 1171-72, 1174-76, 1179, 1186-89,
119199, 1204, 1207-10, 1277-79, 1281-82, 1288, 1297, 1299, 1311, 1318-20, 1341.43, 1352, 1357, and 1372
** Judgment, Para 1342.

8 Judgment 1342-1343,
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198. The Trial Chamber’s approach was fundamentally flawed in fact and law. It was not a
reasonable exercise of discretion to deal with all the rapes, torced marriages and sexual
violence as one body of evidence with identical motives and purposes;> even though this
might have been inevitable given the Prosecution’s failure to particularise the charges of
sexual violence.”® The majority of the evidence was stereotyped, generalized and attributable
to groups of armed men, loosely defined by the name AFRC/RUF. The Trial Chamber erred
by extrapolating from these discrete identifiable incidents and assessing the generalized
allegations as the same as those that offered more detail. The Trial Chamber’s approach
reversed the burden of proof and placed a burden on the Appellant to demonstrate that the
sexual violence was less severe than the more egregious, such as that committed by Al Haji
and his men, **°

199. The Chamber found proven; (Category one) rapes eommitted during attacks on Koidu at the
entry into the town during the intervention;"*® (Category two) rapes of women forced to carry
loads in the Guinea Highway area of Koidu in March 1998;%' (Category three) specific
instances of rape by named commanders or (groups of) combatants, such as Staff Alhaji;*®
and (Category four) forced marriages of abducted women, used “as domestics to do cooking
or housework or forms of sexual slavery.” There was no evidence to suggest that the rapes
and outrages on personal dignity (in Category Three)} committed by Alhaji reflected “a
consistent pattern of conduct openly exhibited by the rebel forees in their encounters with
civilians.”** The Trial Chamber failed to examine the crimes in Category one, two and four
and erroneously assumed that the crimes were identical in brutality and motive as those
committed in Category three. This was clear from the “analysis” at Section 5.2.6.2,1 and
especially Paragraph 1347. It is not disputed that these most grave acts were intended to
cause terror — this was plain, as the Chamber noted, from the perverse nature, the brutality,
and the gratuitous cruelty displayed in the commission,”®

200. There was no proper basis for a blanket conclusion that the targeting of women by the rebels
and the disempowering effect of this necessarily implied that the crimes “were not intended

merely for personal gratification or a means of sexual gratification.”™® The Chamber

7 yudgment, Para.} 283 — 1308,

> See Ground 39.

**® Judgment, Para, 1171 and 1288,

*? sudgment, Para. 1152 and 1134-55.

> Judgment, Para. 1153.

"2 Judgment, Para. 1171, 1180-85, 1191-1202, and 1205-1208.

*> Judgment, Para. 1154-55, 1178-79, 1211-1214, and 1291-1309.
** Judgment, Para. 1354,

** £ g., Indgment, Para. 1347.

**® Judgment, Para. 1348.
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confused result with intention. It is always the case that rape and mass rape particularly cause
terror but this ts not decisive proof that this was intended by the perpetrators; especially when
the crimes are as disparate as forced marriages and gratuitous rapes and physical mutilation,
such as those perpctrated by Staff’ Alhaji. Undoubtedly, sexual violence in Sierra Leone
would have had the effect of alienating victims and rendening apart communities, but this
does not prove that they “were calculated consequences of the perpetrators’ acts.”"’ If this
were the case every act of sexual violence could be categorised as an act of terror.

201. The features identified by the Chamber, conceming Categories One and Two, contradict this
approach. As the Chamber found these crimes were committed alongside other self enriching
or aggrandising features, indicating that the crime was primarily acquisitive in nature,™*

202. Furthermore, the Trial Chamber failed to takc into account that offences in Category Four
{Forced Marmnages) are legally and factually different to general crimes of sexual violence.
First, as the Appeal Chamber found, “forced marriage” is an offence, committed when the
“perpetrator through his words or conduct, or those of someone for whose actions he is
responsible, compels a person by force, threat of force, or coercion to serve as a conjugal
partner resulting in severe suffering, or physical, mental or psychological injury to the victim.
The Appeal Chamber ruled that it was “not predominantly a sexual crime.” “ Thesc crimes
could be almost cxclusively acquisitive in nature, involving the primary motive of gaining
domestic help and could be committed in wholly different circumstances — without the brutal
sexual violence characteristic of those in Catcgories One to Three.””” The Chamber was
required to analyse each crime and exclude these possibilities and be sure that the offence

"l The corollary of this obligation was the duty to identify that rcasoning and

was not so,
illustrate that exclusion of doubt. The failure to examine each crime ncgates each finding of

terror.

Error Three: UJse of Similar Fact/Consistent pattern of conduct

203. The Chamber fell into error by erroneously taking into account the body of evidence adduced

in rclation to the various Districts of Sierra Leone.”’”

This was akin to relying upon a
consistent pattemn of conduct (Rule 93(A)), which cannot be invoked without prior disclosure

by the Prosecution (Rule 93(B)). Further, thc “fact” that rapes and sexual violence had

%67 Judgment, Para. 1349, 1350-1352.

% Judgment, Para. 1152, 1153 and [155.

%% Brima et. al, Appeal Judgment, supra, note 3, para. 196.

*® Example: Judgment, Para, 1154-1155.

" Example: Jndgment, Para, 1212-1213.

™ yudgment, Para. 1347,
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occurred elsewhcre and with an intention to cause terror, was irrelevant to a fair consideration
of the crimes in Kono. It is unreasonable to conclude that rape in Kailahun, several days
travel away (by unnamed perpetrators) could be probative of rape (by unnamed perpetrators)

573
8,

elsewhere. A rape in Daru in 199 (that was punished by death) could not be probative of

an intention 1 Kono. This failure negates all the findings of terror.

Error in holding ‘ordinarv’ crimes to be part of the common purpose

204. The defence submits that the Trial Chamber, having erred in concluding that the taking power
and control was the common purpose further erred by concluding that offences that were not
committed with an intent to spread terror or collectively punish could still fall within the
common purpose. The failure to draw this conclusion invalidates the decision that these
crimes fell within the eommon purpose in relation to the crimes listed on pages 32689 —
32693 of the Judgment: (i) Section 4.1.1.1: (vii) and (ix). Section 4.1.1.3: (1}, (ii) and (vi);
Section 4.1.1.4: (i) and Scction 4.1.1.5: {1}, (i1) and (ii1).

Error in failing to make a finding concerning essential element

205. The following crimes were not found to have been committed with the intent to take control
or power and therefore could not be within the eommon purpose: killings by Savage and Al-
Haji;”™ looting of the Tankoro Bank; killings during the attack on Koidu;*™ killing by Al-
Haji;*’® killings by Rambo in Koidu;>"’ killings near PC Ground;>"® amputation by Al-Haji;*"
the beating of TF1-197;"* the flogging of TF1-197;>* knocking TF1-015’s teeth out;’*

. T . . = . . 3 . .
carving on 18 civilians;"® amputations in Sawao;"* beatings in Sawao;”® amputations in

Penduma; ®® amputation in Yardu;*®’ carving in Tomandu;®® and pillage in Tombodu;’*

*7 Tudgment, footnote 2509,
5" Judgmeut, Paras. 1273-75.
> Judgment, Para. 1146.

** Judgment, Para. 1279.

7 Judgment, Para. 1280,

5 Judgment, Paras. 1281-82.
" Iudgment, Para, 1310,

% judgment, Para. 1312.

! Judgment, Para. 1313.

82 Judgment, Para. 1314,

*%3 Judgment, Para. 1313.

*% Judgment, Para, 1316.

7 Judgment, Para. 1317

*% Judgment, Para. 1318

587 Judgment, Para. 1319,

% Judgment, Para. 1319.

*% Judgment, Para. 1335,
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Error in failure to conduct essential analysis conceming comes by non-JCE Members™"

. The Trial Chamber erred 1n fact and law in failing to conduct the requisite analysis that would

have allowed it be satisfied that the following crimes could be imputed to a JCE member and
that this JCE member was acting in accordance with the common objective. This negates any
finding that the c¢rimes could be within a common criminal purpose: (i) killing in Koidu
Town of 30-40 civilians by Rocky and men and the killing and amputation of the boy;sg] (i)
killing in Tombodu of unknown number of ¢ivilians by Savage and Al-Haji;592 (i1i) killing of
at least 29 civilians in Penduma, by orders of Al-Haji in April 1998, (iv) rape of TF1-217’s
wife and unknown number in Penduma;jg‘c1 {v) amputation of at least three men in Penduma
and the flogging of TF1-197 and his brother;”” (vi) killing in Wendedu of Sata Sesay
family:™® (vii) killing of at least 29 civilians by orders of Al-Haji in April 1998;> (viii)

killing of at least six captured civilians in Yardu in April 1998 and amputation of TF1-197;>%

(ix) Burning of civilian houses by Staff Al-Haji in Tombodu;**” (x) rapes and outrages upon
personal dignity at Bumpeh;*®® (xi) rape by Al-Haji in Tombodu in April 1998;%°" (xii) rape
of unidentified female and 20 captives and cutting of genitalia of several male and female

602 (xiii) rape of TF1-195 and five other women in Sawao, the

captives in Bomboafuidu;
amputation of hands of five civilian men and the beating of unknown number by sticks and
guns;*” (xiv) forcible marriage of an unknown number of women in civilian camp of
Wendedu;®™ (xv) beating (in Tombodu) of TF1-197;%° (xvi) beating of TF1-197 and his
brother;** (xvii) knocking TF1-015"s teeth out®®’; (x) Rebels led by Staff Al Haji amputated
the hands of three civilians;*™® (xi) AFRC/RUF rebels carving AFRC and/or RUF on bodies

609

in Kayima; ~ (xii}) Enslavement of an unknown number of civilians for forced labour

5:90 Brdanin, Appeal Judgement, Para. 418.
! Tudgment, Paras, 1271-72 and 1341 -43.

92 Judgment, Para.
 Judgment, Para.
% Judgment, Para.
5% Judgment, Para,
3% Iudgment, Para.
7 Judgment, Para.
** Tudgment, Para.
>* Jndgment, Para.
% Judgment, Para.
%! Tydgment, Para.
* Judgment, Para.
% Judgment, Para.
' Judgment, Paras
% Tudgment, Paras
806 Judgment, Paras
*7 Judgment, Paras
%% Judgmeut, Paras
% Judgmeut, Pacas

1165-69, 1273-75, and 1341-43.
1191-1203, 1278, 1341-43,
1191-1203.

1191-1203.

1277, 1241-42.

1191-1203, 1278, 1241-43,
1186, 1279, 1312, 1319, 1341-43,
1159-60 aud 1375.

1203-06, 1302-06, and 1355,
1171 and 1288.

1207-08, 1307-09.

1180-86, 1289, 1316-17.

. 1178-79 and 1291,

L1163, 1312-13,

1173 and 1313,

L1177 and 1314,

1172 and 1311,

.1190 and 1315.
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between February and April;®'®

(xiii) Pillage of TF1-197’s property; during the attack on
Koidu Town {(intervention) and the looting of the Tankoro Bank.®"' Additionally the

Appellant submits the following.

Crime of Terror and Collective Punishment

Killing in Koidu Town of 30-40 civilians by Rocky and men®'?

207. First, in relation to the killings at Sunna Mosque, there was no evidence that this was done at
the behest of a member of the JCE or procured by them. There was evidence that Colonel
Rambo was angry that a prisoner, TF1-015, was brought back alive, but this is evidence that a
non-JCE member (Colone!l Rambo) wanted civilians to be killed; not that he wanted the
perpetrator Rocky, to cause terror and collectively punish to take power and control.*”

208. The facts gave rise to a reasonable inference that these crimes were committed for personal
reasons. Kono was controlled by the AFRC/RUF, as Rocky announced to the victims;*!*
Rocky and his men reacted angrily to the civilian and every individual was killed, except for
one. Further, the evidence does not support the conclusion that the victims were collectively
punished. The evidence showed that the acts were based an order from Colonel Rambo to
Rocky to kill all civilians found; hence the latter’s annoyance at the failure to kill one of the
civilians, TF1-015.°"° The evidence thus showed that this was cold-blooded killing for
personal gratification or, at best, that this formed part of as a localised order from Rambo.
Further the Trial Chamber found that Bockarie, upon receiving the news of these atrocities
recalled Superman, Kallon, and Rocky to Buedu for punishment, implying that the killings

were disapproved of and hence not part of the afleged common criminal purpose.®'

Crimes by Savage, Al-Haji and men®"’

209. The Chamber limited its findings to a list of the crimes.”’® The fact that the crimes, in nature

and degree, ranked among the worst atrocities in Kono during that time, meant that the

Chamber ought to have examined their peculiarities, not just list the worst features of the

*!° judgment, Paras. 1215-1217 and 1322-1327.

"' Judgment, Paras. 1164 and 1263-1365.

612 Judgment, Paras. 1271-1272 and 1341.

Y Judgment, Para. 1150.

®4 Judgment, Para. 1147

*% Judgment, Para. 1150.

" Tudgment, Para. 1151,

7 Judgment, Paras. 1165-1169, 1273-1275, 1341-1342
%1% Judgment, Paras. 1165-1169.
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atrocities. The evidence was clear that the crimes were idiosyncratic and done for personal
reasons, sheer maliciousness, and twisted self-gratification. The Trial Chamber failed to
address the detailed submissions advanced by the Appellant as regards the context in which
the crimes occurred and which ought to have formed part of the analysis in determining
whether Savage and men under his contro]l were acting within the common purpose or
whether they were operating separately, without a sufficient link to the principally alleged
JCES"?

210. The acts had no prospect of providing any military benefit (including the illegitimate benefit
of furthering the war effort through terror and collective punishment). As identified in
relation to acts in Kenema Town, “individual acts of violence when committed in the context
of a campaign to terrorise the civilian population may be committed without the primary
purpose of furthering this campaign."m This was a rcasonable inference from the evidence
adduced which demonstrated that Savage aetcd ostensibly independently from the RUF and
the AFRC hierarchics and garnered the disapproval that was fortheoming from senior men in

Kono at the relevant time.%!

211. The Trial Chamber’s conclusion that the killing in Wendedu of Sata Sesay family®® was a
horrendous act done to “discmpower President Kabbah and to ‘topple’ his selfish and

623 was insufficient to find that the acts were within the common purpose. In

corrupt’ regime
light of this failing, the Trial Chamber’s conclusion that the acts of Savage demonstrate that
“they” (the AFRC/RUF attacking forces) were scnding a mcssage to the “the entirc Sierra
Leonean population that the same fatc awaits whocver does not back the AFRC/RUF Junta
alliance” was not a reasonable conclusion. All that could be inferred, in the absence of a
finding that Al Haji and his men were acting on behalf of a JCE member, was that the direct
perpetrators were intending to send that message — not the Appellant or any other JCE
member. This conclusion ~ and error of law and fact — is applicable to all thc crimes
committed by Savage, Al Haji and the men under their command. A commen objective in
itself is not enough to demonstrate that the plurality of persons acied in concert with each
other as different and independent groups may happen to share the same objectives.”? It

follows that a common objective amongst non-JCE members is even further from proof that

the JCE members were acting in concert with each other,

'_"9 Judgment, Para. 1168; see also Sesay Defence Closing Brief, Paras. 875-883.

*" Judgment, Para. 1126,

&1 See, e.g., Sesay Defence Closing Brief, Paras. 875-883.

2 Judgment, Paras. 1277, 1341-1342

52 Judgment, Paras. 1202,

¥ Judgment, Para. 257.
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Beating (near Tombodu) of TF1-197%%

212. The Chamber failed to eonelude, and there is no evidence upon which they eould have
concluded, that the perpetrators were procured by a JCE member. The Trial Chamber
concluded that TF1-197 was told that the leader of the rebels, Musa, reported to Statf Al Haji.
Even if the Trial Chamber had assessed the evidence and eoncluded that this was reliable
hearsay — as opposed to merely listing the testimony — this would not be sufficient to

establish any link between the erimes and a JCE member.

Rebels led by Staff Al Haji amputated the hands of three civilians®*®

213. The Chamber failed to conclude, and there is no evidence upon which they could have

coneluded, that the perpetrators were procured by a JCE member,*’

Beating of TF1-197 and his brother®*

214. The Chamber failed to conclude, and there is no evidence upon which they could have
concluded, that the perpetrators were procured by a JCE member. Further the Chamber found
that the perpetrators lacked an intention to terrorise.®*’
Buming of civilian houses by Staff Alhaii in Tombodu®"

215. The Trial Chamber found that the acts of burning in Tombodu were intended to punish
civilians for failing to support the AFRC/RUF and to prevent civilians from remaining in
these towns. “[Alccordingly ... the perpetrators directed thesc acts of violence against

&1 First, it was an error to infer an

civilian property with the intcnt of spreading tcrror.
intention to cause terror from an mtention to punish civilians. The two offences are distinct
and require proof of a different intention which givcs rise to an irresistible infercnce that this
was intended to cause terror.

216. Second, the Trial Chamber’s reliance upon the evidence given by TF1-012 was perverse. The
content of the evidence was bizarre, inconsistent, uncorroborated and totally at odds in
material respects to all other evidence.*? The witness admitted that he had been mentally il

at the time of the events and clcarly was still seriously ill at the time he tcstified; as was

¥ Judgment, Paras. 1163, 1312-1313,

%3 Judgment, Para. 1172,1311

627 Judgment, Para. 1173.

°** udgment, Paras. 1173 and 1313,

 Judgmeut, Para. 1338,

5 Judgment, Paras. 1139, 1160, and 1375.

! Judgment, Para. 1361.

%32 Annex C: Examples of indicia of unreliability in relation to TF1-012, TF1-045, TF1-093, TF1-108, TF1-141,
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obvious to anyone in the courtroom and ought to have been obvious to a reasonable trier of
fact. The evidence the witness gave concerning Bockarie was wholly unreliable in every
respect.®”’ In these circumstances there was nothing that could have properly supported the
notion that the burning was committed at the behest of a JCE member.

Killing in Wendedu of Sata Sesay’s family®**

217. The Trial Chamber erred in fact and law in concluding that this killing was an act of terror
that formed part of the JCE.**® First, the Chamber found it occurred in June 1998 after the
JCE had terminated. Second, the facts were plain — the killings took place as a result of the
suspicion that the civilians were spies.”*

637

Killing of at least six captured civilians in Yardu in April 1998 and amputation of TF1-197
218. The Trial Chamber erred in fact and law in concluding that this killing was within the

common purpose. There was not a single piece of evidence to attribute this offence to
combatants from the RUF or AFRC. The witness was unable to identify the killers or even
the grouping, if any.®*®

Rapes and outrages upon personal dignity at Bumpeh®’

219. The Chamber failed to conclude, and there is no evidence upon which they could have
concluded, that the perpetrators were procured by a JCE member. Further, the Trial Chamber
erred by concluding that witness statements could be used to provide notice of new distinct

bases for conviction thereby curing a defect in the indictment,**

Rape of unidentified female and 20 captives and cutting of genitalia of several male and

female captives in Bomboafuidu®*!

220. The Chamber failed to conclude and there is no evidence upon which they could have
concluded that the perpetrators were proeured by a JCE member. The crimes were committed

by unidentified armed men, allegedly AFRC/RUF. Further, the Trial Chamber erred by

TF1-263, TF1-330, TF1-330, TF1-361, TF1362 and TF1-366.
833 Transcript/TF1-012, pp. 92-102.

4 Judgment, Paras. 1277, 1341-1342

53% yudgment, Paras. 1341-1342.

*** Judgment, Paras. 1176.

%" Judgment, Paras. 1186 ,1279,1341-1343

*% Transcript TF1-197, 22 October 2005, pp. 8-16.

** judgment, Paras. 1205-1206, 1302-1306, 1355.

*? Judgment, Para. 1304,

it Judgment, Paras. 1207-1208, 1307-1309
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concluding that witness statements could be used to provide notice of new distinct bases for

conviction and thereby curing a defect in the indictment **

Rape of TF1-195 and five other women in Sawag, the amputation of hands of five civilian

men and the beating of unknown number by sticks and guns®*’

The Trial Chamber failed to conclude, and there is no evidence upon which they could have

concluded, that the perpetrators were procured by a JCE member.

Forcible marriage of an unknown number of women in civilian camp of Wendedu®*

The Trial Chamber failed to concludc, and there is no evidence upon which they could have

concluded, that the perpetrators were procured by a JCE member.%**

Knocking TF1-015’s teeth QLIIMG

The Trial Chamber failed to conclude, and there is no evidence upon which they could have

coneluded, that the perpetrators werc procured by a JCE membcr.**’ This was an act found to
be a “capricious pumishment instilled by Banya,” with no link to a JCE member and no

intention to tcrrorise 8%

AFRC/RUF rebels carving AFRC and/or RUF on bodies in Kavima®”

The Trial Chamber failed to conclude, and there is no evidencc upon which they could have

eoncluded, that the perpetrators were procurcd by a JCE member.®*

Common Purpose: Kailahun Distriet

General Errors in the assessment of evidence: special intent for Terror and Collective
Punishment
The Trial Chamber crred in law and fact in concluding that the crimces of Sexual Violence

&51

found proven were acts of Terror.”” The generalising “catch-all” formulation in paragraphs

1348-1349 is irrelcvant to the events in Kailahun during the indictment pcried, which were

=2 Judgment, Para. 1309.

* Judgment, Paras. 1180-1186,1289, 1316-1317.
4 Judgment, Paras. 1178-1179 and 1291.

3 Judgment, Paras. 1178-1179.

%4 Judgmeut, Paras. 1177 and 1314,

%7 Judgment, Para. 1177.

** Judgment, Para. 1358,

*® Judgment, Paras. {190 and 1315.

% Judgment, Para. 1190,
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found to be different from that of other rebel territory. >

226, The Trial Chamber conducted no distinct analysis of factors motivating forced marmage as
acts of terror in Kailahun district, as compared to other districts.®”’ The general findings
stating “‘an unknown number of women™ or those addressing the specific marriages of
TF1-093 and TF1-314 provide no basis for this conclusion. The Chamber had no direct
evidence conceming actual “vicims” in Kailahun, except, TF1-093 and TF!-314. However,
the Chamber found that they were captured, abducted, and raped prior to the Indictment
period.®™ The Appellant telies upon the submissions above, relating to the Chamber’s
identical errors in the approach to evidence concerning sexual violence in Kono District —

paragraph 195 — 202.

Error in holding ‘ordirary’ crimes to be part of the common purpose
227. The Defence submits that the Trial Chamber ¢rred by concluding that offences that were not

committed with an intent to spread terror or collectively punish could still fall within the
common purpose. This invalidates the decisions as regards the unlawful killing of an SLA

- = £,
solider®*® and enslavement,%*

Killing of Alleged Kamajors in Kailahun Town: Error in failure to conduct essential

' ' . 5
analysis coneerning crimes of Terror®’

228. The Trial Chamber erred in fact and in law in concluding the killing was an act of terror, as

charged in Count 1.9 The Trial Chamber’s conclusions, in this regard, are based upon an
unreasonable intcrpretation of the evidence, for the following reasons. First, the Trial
Chamber concluded, on the basis of considerable evidence, that the Prosecution had “failed to
adduee evidence of terrorism in the parts of Kailahun District that were controlled by the
RUF and where Gbao was localed.”” The Trial Chamber’s account of the circumstances of
the killings places Ghao as present throughout.*®®

229. Second, no reasonable iribunal could have concluded that the perpetrators’ primary intention

! Judgment, Para. 1351,

ssf See, e.g., Judgment, Para. 1417,

“* Judgment, Para. 1346: “In making its Legal Findings on sexual violence as an aet of terrorism committed
agaiust (he civilian population, the Chamber has eonsidered the body of evidence addueed in relation to the
varigus Districts of Sierra Leone as charged in the Indictment.”

%% Sudgment, Para. 1405-1406.

¢ Judgment, Para. 2156.

¢* Judgment, Para. 2156,

' Brdanin, Appsal Judgement, Para. 418,

5% Judgment, Para. 1491,

9 Indgment, Para. 2047

5 Trial Judgment, paras. 1387-1397
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was to spread terror. The Trial Chamber found an alternative motive; “widespread anxiety
within the RUF leadership about possible Kamajor infiltrators among the civilian
population.”™®®' Bockarie acted, according to the Trial Chamber’s findings, “due to his anxiety

#6862 1t is submiitted that this was a

that Kamajors had infiltrated the civilian population.
competing inference that could not be excluded. Moreover, the Chamber’s finding indicates
the disapproval of all: unbeknownst to Bockarie, Tom Sandy and Gbao released one of the
groups of those arrested, whom Sandy had concluded, were not Kamajors.®®® This was
followed by the release, on parole, of the second group, pending investigation — also without
Bockarie’s knowledge or approval. 6% Bockarie’s reaction to the releases was to order that the
second group be re-arvested and killed.®S® Furthermore, it was accepted by the Trial Chamber
that Sesay himself was not tn Kailahun at the time of the alleged acts.%® Any suggestion that

he responded favourably to Bockarie’s plans to carry out these acts must be rejected as utterly

unsupported by the evidence.

Error in failure to conduct essential analysis concerning crimes by non-JCE
Members®’

230. The Trial Chambcr failed to identify the perpetrators or the victims of forced marriages in
Kailahun. It is submitted that the Trial Chamber failed to identify the necessary link with the
JCE membcrs: the factual findings are insufficient to identify the direct perpetrators or the

putative JCE member,

Summary of the JCE errors and the identification of a common purpose
231. It is submitted that the submissions in 81 to 231 above demonstrate the errors that are most

relevant to the assessment of the findings on the alleged eommon purpose between the AFRC
and the RUF. It 1s submitted that the Chamber erred in fact and law and failed to make the

relevant findings which negates the Appellant’s convictions pursuant to the JCE

GROUNDS 25, 27, 34 & 36: Article 6(1), pursuant to the JCE: Errors in assessing thc
Appellant’s participation

232. The correct approach in law to an assessment of the Appellant’s contribution to the common

*! Trial Judgment, para. 1387, citing Transcript of 25 November 2005, TF1-045, p. 35, Transcript of 25 January
2008, DIS-157, p. 94.

%2 Trial Judgment, para. 1450.

% Trial Judgment, Para. 1391.

* Trial Judgment, Para. 1391.

::; Trial Judgment, Para. 1392.

! Brdanin, Appeal Judgement, Para. 418.
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purpose was outlined by Justice Boutet’s dissent from the majority conviction of Gbao’s
pursuant to the JCE liability.ﬂég The correct approach was to assess each crime or criminal
event and ascertain what contribution, if any, Sesay had made to the individual crime, attack
or operation as per Justice Boutet analysis of Gbao’s role and contribution to the killing of the

alleged Kamajors in Kailahun Town {Counts 1 to 5)°¢°

and, particularly, his conclusion that
(bao’s role had not had a substantial effect upon the perpetration of that specific crime and,
hence, it could not form part of the assessment to his contribution.®” This was the (correct)
approach to an assessment of the Appellant’s participation and criminal intent.%”!

233, Whilst the Appellant’s actions in seeking to take over the eountry was relevant tnasmuch as
those actions might have facilitated or given substantial assistance®”? 10 the commission of
the underlying crimes, as “knowledge [of specific crimes] combined with continuing
participation can be conclusive as to a person’s intent.”®’* But this requires analysis of the
exact role the Appellant played in pursuing the war effort and his awareness that this role was
providing this level of assistance to the crimes. The “imformation the [Appellant] received

[was] an important element for the determination of his responsibility.”®"

d®? might have been relevant it is only

234, Whilst Sesay’s participation in the junta perio
important if it demonstrated that his role was significant and directed to furthering terror and
collective punishments, Equally, the fact that “he was one of the most important and

%76 might have been probative if the

influential RUF representatives on the Supreme Councitl
position was shown — rather than merely asserted — to have provided real authority within the
alleged plurality and thereafter he had used it in the accomplishment of the goal of terror and
collective punishment. The Trial Chamber’s analysis neglects to make these critical
findings.®”” Securing revenues, territory, and manpower for the Junta government and even
“Implementing the policy of eliminating civilian opposition to the Junta government™ does
involve the pursuit of terror or collective punishment and thereby cannot — without more -
establish the necessary intent.*”®

235, The Trial Chamber had to be satisfied from a careful review of his utterances and conduct

% Dissent, Paras. 5-18.

7 Judgment, Para. 2156.

% Dissent, Paras, 11-12,

! The best example of this approach in the jurisprudence is Miltutinovic at the ICTY (TC).
®72 Simi¢: TC Judgernent, para.1000.

7 Krajisnik TC Judgement, para. 1196,

™ Krajisnik TC Judgement, para. 1196,

* Judgment, Paras. 1993-1996,

¢ Judgment, Para. 1994,

77 Judgment, Paras. 1193-1996 and 2055.

*”® Judgment, Paras. 2001, 2055, 2090 and 2164.
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that Sesay used his role and authonty for the accomplishment of terror and collective
punishment.®’” The factors that should have been assessed included: whether he took an

680 %1 the

active role; whether there was an effective chain of command to and from him;

extent of hts authority (including over the troops committing crimes);®® whether he could or

did take steps to alleviate the condition of civilians;**’

whether, through his utterances, he
showed his approval of the underlying crimes and terror and collective punishment. The T'rial
Chamber had to determine whether other reasonable inferences were possible. Instead the
Trial Chamber disregarded all the evidence that demonstrated Sesay’s de facto authority,
(including all the Prosecution and Defence evidence and its own findings which clanfied the
hierarchy of decision making) and crucially disregarded the essential analysis that would
have determined the links, if any, between the JCE members and the direct perpetrators.®>
Contribution to Acts of Tcrror or Collective Punishment the criminal means to further the

taking of power and control was the significant issue. 883

GROUND 25: Bo District

236. Scsay was not found to have any direct involvement in the District. Forced mining had no
686

connection to the offences committed between 1 June and 30 June 1997 in this District.

There was no finding of forced mining until August 1997.%” The nebulous reference to the

use of “the levers of State power” is unsupported by evidence.®® The only relevant finding

was reference 10 Sesay using the levers of Statc power refers to his arrcst of a suspected

Kamajor supporter in Kenema, which was found to have occurred on 27 October 1997589

There was no evidencc that the Appellant had any nexus to the crimes in this district. %

Ground 27: Kenema District

237. Sesay’s actual involvement in the District, as found by the Chamber, was limited to the

691

following: (i) planning of enslavement in Tongo Fields®™ and (ii) Sesay used the levers of

& £ g., Simi¢ TC Yudgement, para. 992,

80 £ g., Krsti¢, TC, Para. 464.

! £.g., Krsti¢, TC, Para. 269 and Milutinovi¢, TC, Para. 274-276.
%42 g g., Simi¢, TC Para, 992.

% E.g.. Simié, TC Para. 1196.

°* Judgment, Para. 1992.

* E.g., Judgment, Para. 1998,

086 Judgment, Para. 1984.

o4 Judgment, Para. 1094,

%% Judgment, Para. 1999,

5% Judgment, Para. 1048,

“® Judgment, Para. 2002,

®! Judgment, Para, 1998,
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692

State power in an attempt to destroy civilian support for the Kamajors.” The conclusion that

Sesay participated in this District by giving orders from 1997 onwards for civilians to be

%9 None of the

captured and taken to Bunumbu, is a patently incorrect conclusion of fact.
evidence supports the finding that the Bunumbu training camp was opened during the junta
period.*” The Trial Chamber erred in fact and law by concluding that Sesay was not only
responsible for planning the enslavement in Tongo {(Count 1 and 13), but, also shared the
intent of the direct perpetrators — intent to cause terror. Whilst the Chamber was correct to
find that Sesay’s acts in this regard would have furthered the securing of revenues,”” it was
essential, before this could be regarded as a contribution to the commen purpose of terror,
that there was a finding as to his specific intent. The Chamber was unable to point to any
evidence which identified a specific role undertakcn by Sesay in the furtherance of the
mining enterprise, except that “[dliamonds were then either given to RUF Commanders
including Bockarie, Sesay and Mikc Lamin.”**® In the absence of evidence, the Chamber
inferred that the mining must have been a “planned and a sysiematic policy of the Junta
govermment devised at the highest level” and that “Sesay, as a member of the Suprcme
Council, was involved in the planning and organisation of the force mining "*” This was

insufficient to be able to conclude that Sesay intended it to be in furtherance of terror.

. Further, the Trial Chamber, in armriving at its conclusion concerning the alleged planning at

the highest level, disregarded the only piece of evidence that explained the nature of
discussions at the Supreme Council concerning the mining, namcly that of Prosecution
witness TF1-371, who testified on direct-examination that the issue of force was not
discussed and if civilians were harassed while they were mining, the Supreme Council would

. o 694
remove the commander in that area and replace him with another commander.

% Judgment, Para. 1999.

%7 Judgment, Para. 2000.

% rudgment, Paras, 1433, 1436,

% Judgment, Para. 2001 and 2033.

% Judgment, Para. 1091. The Trial Chamber also concluded that Sesay made a significant contribution to this
enterprise by his ““use of child soldiers to guard mining sites and force the miners to work” but there was no
evideuce to support this finding and none was cited by the Chamber. As such it is a patently incorrect
assessment of fact, (Para. 1998)

%7 Judgment, Para. 1997.

% Transcript'TF1-371, 20 July 2006, pp. 36-27 {not cited by the Trial Chamber):

Q. Yon said that periodically "they” npdated the council; who are you referring to, when you say "they” npdated
the conncil?

A, I'm referring to those mining commanders, that were in charge of the AFRC mining, ... I can remember there
was an honourable called Stone or Sammy ... bnt because of the frequent harassment in those mining operations
where Samumy was ... the council decided to change Sammy and appointed another honourable called Cobra,
alias, to take over the operations. ...

JUDGE BOUTET: Mr Wimess, yon mentioned that Sammy was relieved because of harassment by
The Prosecutor v. Issa Hassan Sesay, Morris Kallon, and Augustine Gbao 87
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Sesay used the levers of State power in an attempt to destroy civilian support for the
Kamajors(’gq

Sesay arrested three people.” Putting aside the manifest unfairmess of making a finding
against Sesay in relation to the “flogging of the Police Commissioner and CPQ” on the basis

7! these three arrests do not provide a basis for

of an un-attributed double hearsay account,
the hyperbolic description of using “the levers of State power in an attempt to destroy civilian
support for the Kamajors.” Further the Chamber did not determine that his treatment of the
three was serious enough to amount to an inhumane act, as charged in Count 11 and therefore
it could not be safely inferred that he had the requisite intent for this to be a contribution to

the criminal purpose pleaded.”®

GROUND 34: Kono District
The Trial Chamber erred by concluding that Sesay had participated in the common purpose in

Kono District from the intervention in February 1998 until its end in April 1998.”” No
reasonable trier of fact would have becn able to conclude that Sesay’s authority extended to
Kono ot that he played any effective role in the crimes that occurred in the District. The Tnal
Chamber disregarded, without explanation, detatled submissions concerning Sesay’s lack of

authority at this time, particularly as regards the military operation in Kono.”

Sesay’s actions during the intervention
The Trial Chamber erred in law and fact by finding Sesay’s presence during Opcration Pay

Yourself in Makeni and his tacit endorscment of the looting and his planming of the Koidu

k. Even if the Chamber’s conclusion that Scsay planned this attack was correct (and

attac
that his supposed execution of two retreating fighters could amount to a substantial

contribution to the plan at both the preparatory and execution phases?06 — which it plainly

honourables: what do you mean?

THE WITNESS: [S]ometimes [some of the honourables] disrupted the proceedings of the programmes, that is
the mining and there was frequent report of they harassing and shooting in the mining distriet. That somehow
jeopardised these smooth operations. As a result of that, in one deliberation, it was decided that he he changed
for another senior man called Cobra, who was in charge of that operation np to the peint of ECOMOG
intervention of 1988 [sic].

See also, Transcript/TF1-371, 31 July 2006, pp. 40 {(from TF1-371"s cross-examination; not cited by the Trial
Chamber). The Council member knew that mining was going on ... but they did not discuss the forced mining.”
¥ Judgment, Para. 1999.

" Judgment, Paras. 1111, 1116-17.

“! Judgment, Para. 1055.

™% Judgment, Paras. 1117 and 2052.

™ Indgment, Paras. 2081-87.

" Sesay Defence Closing Brief, Paras. 806-836.

" Tudgment, Paras, 2082-2083.

™ Prosecutor v. Brima, Kamaru and Kany, SCSL-2004-16-A, Appeals Chamber Judgement, Para. 301.
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cannot), there was not a single piece of evidence to support a conclusion that any planning of
this attack involved the planning of the underlying crimes to further terror and collective
punishment. No reasonable trier of fact could have concluded that Sesay encouraged the
looting, especially in light of his injury that prevented him taking command.’”’ Sesay had
been shot in the back whilst trying to prevent looting in Bo’"® — a fact not challenged by the
Prosecution.” It was not reasonable to disregard this evidence and proffer no explanation for

that dectsion. There was an alternative inference: that his injury left him with no choice.

Sesay’s actions whilst present in Koidu: Sesay endorsing order by JPK
No reasonable trier of fact and law could be satisfied that the Appellant gave this

endorsement.”'® For thc substantive allegation that Scsay endorsed the order the Trial
Chamber relied upon one witness, TF1-334.7'! The evidence from this witness on this point
was inconsistent and the witness failed to offer an explanation that could have satisfied a
reasonable tricr of fact.”'? Contrary to the Chamber’s findings, TF1-334 did not testify that
the meeting took place at Kimberlite.”'* Given the uncorroborated nature of the evidence; the

714 and that there was a genuine and significant

fact that it stood alone as proof of the crime;
dispute surrounding the witnesses credibility,”’” the Trial Chamber was obliged to provide a
clear, reasoned finding of fact. The Trial Chamber was obliged to demonstrate that it had not
disregarded the inconsistent evidence, especially that which was given by TF1-334.7'°

The witness had clear motives: the wilness was an accomplice, who confessed to having
played a role in those crimes, ranking alongside Savage and Al-Haji as one of the worst
perpetrators.”'’ The witness had been released from Pademba road on or around the 21
August 2004, during the course of his involvement with the Prosecution, escaping
prosecution for his reprehensible deeds.”"® The witness was seeking relocation.”’” Fourth, the

witness had received huge sums of money by the Prosecution for “information™ — at a time

when he was testifying against Sesay (5-10 July 2006) including 52 separate payments from

77 JTudgmen, Para. 2083.

™ Transcript/Sesay 8 May 2007, pp. 99-105.

™ Sesay Defence Closing Breif, Paras. 693-716.

1% Judgment, Paras. 799, 1141-1144, 2084, and 2092,

"' Exhibit 119, AFRC Transcript of 18 May 2005, TFL-334, pp. 3, 7.

72 Defence Closing, Paras. 761-767 and 778-783.

™ Judgment, Para. 1141,

" Kajelijeli, TC, Para. 39.

¥ Kajelijeli, TC, Para. 39.

e Judgment, Paras. 478-479. Kupreskié et al, Appeal Chamber Judgement, para. 202,
' Sesay, Defence Closing Brief, Para. 756-763.

"® Transcript/TF1-334. 5 July 2006, pp. 25-2K.

" Transeript/TF1-334, § July 2006, pp. 54-55.
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the OTP between 4 April 2006 and 6 November 2007. Further these and other payments were
obviously improper and dishonest given the lack of explanation proffered by the Prosecution
and the manifest lack of genuine explanation.””’ These payments and the separate payments
from the WVS remain unexplamed, as does the reason which might clanify the logic and
propriety of funding him while he was in WVS case and funding thc witness’ own
schooling.”'

244, The fact that the witness had invented this allegation was clear: this was not part of the
Prosecution’s case at the commencement of the trial. The allegation was that Sesay was

722 That the witness invented it was manifestly obvious. On the

present but did not participate.
11 November 2003, during an early interview, the witness denied that Sesay had endorsed the
order — confirming it was only JPK. By the 18 May 2005 his evidence had changed and he
implicated Sesay.”* The Trial Chamber had an obligation to explain the reasons for accepting
this evidence in the face of these obvious motives. There is nothing in the judgment that

indicates that the Chamber showed the nccessary caution.’”*

Mining in 1998
245, The Trial Chamber erred in concluding that Sesay involvement in mining could be counted

7** There was no finding that Sesay had any involvement in the

8.?26

as a contribution to the JCE.

mining in Kono until December 199

On Sesay’s orders, [rom 1997 onwards, captured civilians were taken to Bunumbu for
military training727f Yengema

246. The Tnal Chamber erred in law and fact in concluding beyond a reasonable doubt that
Sesay’s contribution could be judged through his involvement with Yengema.'*® The training
base at Yengema, as found by the Trial Chamber, did not commence its operations until late

1998 or early 1999. Sesay’s actions towards this training base were wholly irrelcvant.

" prosecutor v. Sesav et al, SCSL-04-15-T-1161, “Motion to Request the Trial Chamber to Hear Evidence
Concemning the Prosecution's Witness Management Unit and its Payments to Wimesses,” 30 May 2008;
Para. 30(i), {ii), (131), and (iv).

! Transeript/TF1-334, 6 July 2006, pp. 45-50.

22 Progecution Supplemental Pre-trial Brief, Para. 38.g.

2 Transcrip AFRC TF1-334, 18 May 2005, pp. 19-23.

"% Krajisnik, AC, para. 146, Nivitegeka Appeal Judgement, para. 98. Appeal Judgetment, paras 204 and 206, and
Blagojevié and Joki¢ Appeal Indgement, para. 82.

™ Judgment, Para. 2086.

™ Judgment, Paras. 1240-1259.

¥’ Judgment, Paras. 2000 and 2087.

"2 Judgment, Paras. 2088 and 2092. Traascript TF1-362, 22 April 2005, pp. 16,
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No contribution to terror or collective punishment
247. The Tnal Chamber failed to make a finding that actions contributing to the forced labour at

Bunumbu contributed to terror or collective punishment in Kono.”? Conversely the Chamber
found that it was proved under Count 13 only and restricted to Kailahun.”*® The finding was
that the tramning of new rtecruits was essential because it “ensured the maintenance of the
military manpower and the success of the operations.”’*' This was not capable of being a
contribution to terror, only to taking over the country. Second, even if this is not accepted, the
Tral Chamber concluded that about 500 people were trained at Bunumbu during its whole
operation. Sesay only arrived in Kailahun in March 1998.7%* The Prosecution did not dispute

"33 11 the

that he left Sierra Leone on the 20™ April 1998 and was away for up to three weeks.
absence of any further analysis, the addition of a small fraction of the 500 recruits to an army
of many thousands, does not equate to a significant contnbution to the maintenance of

q- . . . . . 734
military manpower, operations or territory — never mind terror or collective punishments.’

Knowledge of events in Kono
248. The Chamber relied upon a single witness (o sustain the finding that Sesay received regular

radio reports.”*> The evidence provided by TF1-361 in this regard was wholly inadequate and
could not sustain a significant finding that Sesay was involved in and aware of the operations
in Kono. The evidence from this witness was highly eontested and the Defence advanced
detailed arguments to demonstrate the unlikelihood that Sesay had any role towards Kono at
that time.”*® There is not a single reference in the judgment to any of these arguments or how
it was that the Chamber resolved the doubt that existed.””’ The witness’ uncorroborated
evidence was nonsensical: the witness claimed that every radio message that armived at
Bockarie’s house would be taken first to Sesay and then Sesay would then take it back to
Boekarie’s, imrespective of whether Bockarie was home or not.””® His evidence was
contradicted by every witness.””” Finally, the Chamber’s conclusions contradict the tenor of

his testimony. The Trial Chamber found that Sesay was not informed about the killings in

™ judgment, Para. 2064.

™ Judgment, Para. 2156.

' Judgment, Para. 2088.

2 Judgment, Para. 826.

™ Transcript/Sesay, 10 May 1997, pp. 43.

" Judgment, Para. 1438,

3 Judgment, Para. 827.

??6 Sesay Defence Closing Brief, Paras. 806-844.

57 Kajelijeli, TC, Para. 39. Kupreskié et al, Appeal Chamber Judgement, para. 202.
78 Transcript, RUF, 15 July 2005, p. 26 - 29,

7 See, Sesay Defence Closing Brief, Paras. 833-842.
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Tombodu until September 1998."*° Even Bockarie, according to the Chamber, was not
informed of the crimes by Rocky and his men {committed in May 1998), until May 1998.
DIS-188 informed Bockarie and testified DIS-188 that this was after May 1998.7*' The
reasonable inference is that Scsay was not receiving reports on a regular basis, and certainly

not in the manner suggested by TF1-361,4

GROUND 37: Kailahun District
249, See Grounds 25, 27, and 34 above and paras. 81 —231.

Summary of Appellant’s JCE liability
250. It is submitted that the Chamber erred in fact and law in its approach to the JCE.

Conscquently it failed to assess the Appellant’ contribution and criminal intent. The errors
undermine the convictions and the Appellant requests that the convictions be dismissed. It is
submitted that the aforementioned submissions (Para. 81 — 249) demonstrate manifest errors

that vitiate all the convictions.

GROUND 35: Planning Enslavement, Mining (December 1998 to January 2000)
251. The Tral Chamber erred in fact and law in finding Sesay responsible for “planning the

enslavement of hundreds of civilians to work 1n mines in Tombodu and throughout Kono
District between December 1998 and January 2000, as charged in Count 13 of the
Indictment.”** The Trial Chamber’s patently erroneous interpretation of the evidence and the
disregard of evidence, except that elicited dunng the dircct examination of Prosecution
witnesses, was an abuse of judicial discretion.”** It was wholly unreasonable to disregard the
evidence that would have provided support for the Appellant’s case and would have rebutted
the presumption that “genuine consent was not possible in the environment of violence and

degradation existing in Tombodu,""*

0 Judgment, Para. 1169,

! Judgment, Para. 1147-1151. Transcript/DIS-188, 30 October 2007, pp. 92-93,

2 Further, the witness was an accomplice, who confessed to having played a role in shose crimes. The witness
was one of the perpetrators of the atrocities in Kono during that period. The wimess was aligned with Sesay’s
enemy, Superman and admirted that in 1999 e had been flogged and imprisored by Sesay. (Defeuce Closing
Para.843).

™ Judgment, Para, 2116.

™ See, Sesay Defence Closing Brief, Paras. 1220-1321 and Annex G: Erors in the relevant conclusions
concemning Enslavemeut in Kono.

s Judgment, Para. 1329. See, Ground 2 and Sesay Defence Closing Brief at Paras. 1220-1234 and 1252-1321,
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No forced mining in Tombodu Dec. 1998 to Jan. 2000

Improper Notice of Planning Enslavement in Tombodu
252. The Defenee was not properly put on notice that the Appellant was responsible for forced

mining in Tombodu at any time pre-December 1999. The Prosecution’s Supplemental Pre-
Trial Brief misled the Appellant was who was informed that TF1-077 was eaptured in
December 1999 and his alleged enslavement occurred thereafter.”*® The Appellant was

incurably prejudiced and the Chamber erred in law in not so concluding.

Mining In Tombodu Started in 2000
253, The Tnal Chamber emred in fact and law by finding that Sesay was responsible for

enslavement in Tombodu “between December 1998 and January 2000.""*" No reasonable
trier of fact could have concluded that mining commenced in Tombodu at any stage prior to

early 2000 and that the requisite indiccs of enslavement had been satisfied (Count 13).

The Findings at Paragraphs 1251-1258, “Mining in Tombdou and Bendutu”

254. The Trial Chamber’s reliance on TF1-077, TF1-199, and TF1-304 to support the finding on

duration (December 1998 to January 2000) and other issues was unreasonable,’*®

The Evidence of TF1-077, TF1-199 and TF1-304

255. All references to TF1-199 are crrors. TF1-199 testified about cvents in Madina Loko,
Bombali District that have nothing to do with diamond mining. This would appear to be a
clerical error; the relevant witness and citations refer to TF1-077.7* The Chamber erred by
disregarding the cross-examination testimony of TF1-077 and TF1-304, the evidence of
TF1-012 or TF1-071, and the testimony of any Dcfence witness. No reason was proffered and
none could cxist for this abuse of discretion.

256. The Chamber found that TF1-304 was mining from April 1999 onwards
TF1-077’s capture in December 1998, “*while in Tombodu,” TF1-077 was then instructed to

759 and that after

6 Prosecution Supplemental Pre-Trial Brief, page. 1943.

77 Judgment, Para. 21186,

™8 Section 5.1.17.3 of the Judgment (“Mining in Tombodu and Bendum™).

™9 The Defence believes that the Trial Chamber made an error when making reference to TF1-199 and had
intended to refer to TF1-077 instead. Additionally, regardless of whether the correct reference would have been
to TF1-077 or TF1-199, the citations to the transcript of 20 July 2004 past page 86 (e.g., footnotes 2405-2407)
are incorrect as the transcrpt on that date ends at page 86.

™0 judgment, Para. 1255.
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mine.””! This unreasonable conclusion was purportcdly based on the direct-examination of

TF1-077 and TF1-304. Had the Chamber had regard to the cross-examination of these

witnesses, the only reasonable conclusion was that the mining commenced in 2000, On cross-

examination TF1-304 testified that there was no mining in Tombodu in 1999°% and that it
started in the dry season of 2000, “between March and April 2000.”7

257. TF1-077 testified that he was captured in December 1999.7** The Trial Chamber stated it was
“satisfied that TF1-077 is mistaken aboul the year, since the recapture of Koidu by the RUF
occurred in December 1998.”7>> This was a patently incorrect interpretation of the evidence.
First, the witness’ pre-trial statement stated that he was captured in December 1999.7
Second, the Prosecution led him on this fact and commenced his examination directing the
witness’ mind to Dccember 1999.7°7 The Prosecution led him on that fact because it was not
disputed evidence. Third, a fair appraisal of TF1-077’s direct-examination and cross-
examination leaves no doubt that he was testifying to being captured in December 1999.

258. Dunng direct-examination, TF1-077 testified that following his capture he was in Tombodu
for “a while” and then “one day another troop arrived, there were lots of them and they found
us.””®® The time that had elapsed was not clarified. However, Officer Med was within the
group of combatants that was responsiblc for their capture.””” The undisputed evidence
showed that Officer Med arrived to Tombodu in 2000."° More erucially, on direct-

,’76] (13

examination TF1-077 testified that he was mining in Tombodu for “six months until it

782 At the point when TF1-077 was “about to start work again, we heard

was August time.
that there were people who were disarming and they’ve arrived. These disarmament officers
came.””® It would have been obvious to a reasonable trict of fact that TF1-077 was talking
about 2000 since, as the Chamber’s findings on a range of issues demonstrate the RUF did

not disarm (or begin to disarm) in Kono during 1999. During cross-examination TF1-077

™! Judgment, Para 1251.

72 Transcript/ TF1-304, 13 January 2005, pp. 94-93.

>3 Transcript/ TE1-304, 14 January 2003, pp. 65.

7 Transeript/ TF1-071, 20 July 2004, pp. 77.

™ Judgrment, footnote 2404,

75 See, Prosecution Supplenental Pre-Trial Brief, pp. 1943. “This wimess will testify that in December 1999 he
was captured by RUF rebels and taken to Tombodu.” The Defence was therefore not on notice that TF1-077 was
going to testify to forced mining in Tombodu prior to December 1999.

" Transcript/TF1-071, 20 July 2004, pp. 77. “Q. Now, do you reeall the 16th of December 19997 A. Yes.”

% Transcript/ TFL-077, 20 July 2004, pp. 78,

7 Transcrpt/TFL-077, 20 Tuly 2004, pp. 78.

e E.g., Transcript/TF1-071, 25 January 2005, pp. 79. See also, Sesay Defence Closing Brief, Paras. 1227-1229.
! Transcript/TF1-077, 20 July 2004, pp. 81.

fﬁ Transcript/TF1-077, 20 July 2004, pp. 81.

“®® Transcripy TF1-077, 20 Tuly 2004, pp. 81.
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confirmed that he was “arrested” towards the end of 1999, that he had thereafter been
mining for six months in Tombodu, and then disarmament commenced.”®® Further, TF1-077
testified that throughout 1999 he was in Koidu.”®® Further, this cvidence was corroborated by
TFi-012 and TF1-071 whose testimony placed the mining in Tombodu in 2000 and

beyond.”’

These witnesses wcere cited throughout the Judgment as being credible witnesscs
when incriminating the Appellant and unreasonably disregarded when not. TF1-012 testified
that mining commenced in Tombodu in Novernber 2000.7%® TF1-071 testified that the mining

commenced in 2000.7%°

Mining in Kono Generally
At its legal findings for enslavement at Paras. 1328-1330, the Chamber references its factual
findings”” and finds enslavement in Tombodu only.””' In contrast, the Disposition convicts

*772 The Trial Chamber erred in law in failing to

cn “Tombodu and throughout Kono Dastrict.
particularize with the requisite specificity the criminal respoasibility of the Appellant.””
Further, this lack of clarity is compoundcd by a lack of specificity in the factual findings
purporting to explain the basis for the Appellant’s responsibility. The locations of the
enslavement found; the names and approximate number of the victims; the names of the
supposed perpetrators (other than TF1-367, Sesay, and Kallon);”™ the system that was
employed and the Appellant’s alleged reiationship to this widespread enslavement are unciear
and insufficient to sustain a conviction. The Judgment is transparently a list of evidence that
breaches the right of an accused te know the case that it had 10 meet and the case that was
found. The Appeliant’s defence at trial was that therc was no orgamzed system of
enslavement in Kono from at lcast December 1998 through 2001. It was not, as
mischaracterized by the Chamber, that “no civilians were forced to mine in Kono District”.’”
It was incumnbent upon the Chamber 1o deal with the real defence and explain how (and why)

it had been rebutted.

" Transcript/TF 1-077, 21 July 2004, pp. 15.

73 Teanscript/ TF 1-077, 21 July 2004, pp. 31-32.

™ Transcript TF1-077, 21 July 2004, pp. 14-15. Note that although TF1-077 was present in Koidu throughout
1999, he makes no mention of force in connection with mining in any location besides Tombodu.

7" Transcript/TF1-012, 4 February 2005, pp. 46, Transcript/ TF1-071, 25 Janyary 2005, pp. 79.

% Transcript TF1-012, 4 February 20035, pp. 46

™ Transcript TF1-071, 25 January 2005, pp. 79

™ At Paras, 1251-1259.

' Judgment, Para. 1330.

"2 judgment, Disposition.

7 Judgment, Paras. 1240-1250,

7 Judgment Paras, 1246-1250.

" Judgment, Para. 1329,
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260. Instead, the Chamber amalgamated a number of findings at Paragraphs 1246-1250 that speak
eloquently to the lack of ¢larity of the Prosecution case, but little to the critical issues: namely
who was enslaved, and in which way, and what was the evidence of the exercise of powers
such as the purchasing, selling, lending or bartering of a person, or some other similar
deprivation of liberty.”’® The Chamber’s findings are replete with obvious legal contradiction:
whilst purporting to describe the system of brutal slavery the Chamber splices these findings
with findings to the contrary. In the same paragraphs — and without explanation — the
Chamber juxtaposes the findings that tend towards enslavement (beatings for refusals to

work’"") with those that manifestly could not; namely miners who worked vo]1.1nrau'i]y;-‘r"rf3

9 B0

miners with weekends away and free;””” miners were free to leave the mining sites;’
civilians were chose to stay in the camps even though 1t was on condifion that they assisted in
the mining’® and civilians were chose (o livc at the camp, despite the mining
eonditions’*?and civilians who could obtain pcrmission to mine.™’

261. It is submitted that this approach is illustrative of the lack of evidence amounting to
enslavement from at least December 1998 through 2001. The Chamber had a duty to explain
the guilt of the Appellant and when it could not then this was powerful proof of the existence
of reasonable doubt. The failure to address these details undermines the Appellant’s
inviolable Article 18 right to a reasoned Judgment and reflects the Chamber’s presumption of
guilt.”® These errors of law were compounded by the unreasonable dismissal — with no

explanation proffered — of every aspect of the Defence case: the Chamber witnesses,”® the

Defence closing submissions,”®® and 18 92bis statements.”’

778 Kunarac, Appeals Chamber Judgment, Para, 119.

"7 Judgment. Para. 1248,

% Judgment, Para. 1247, “Civilians who were not willing volunteers were captured and brought forcefully to
the mining sites.”

7 judgment, Para. 1248.

™ Indgment, Para. 1248,

8! Mining in exchange for protection does not eqnate to enslavernent. In any event, the evidence to which the
Chamber cites supports mining in Papany Ground in pre-December 1998, See Annex G: Ermors in the relevant
gonclusions concemning Enslavement in Kono.

1 The civilians ehose to stay at the camp. In faet, the Chamber found that the eivilians “stayed with their
families” (Para. 1248). Further, the evidenee doesn’t support the finding that civilians had to mine beeause they
were staying at the carmp. See Annex G: Errors in the relevant conelusions concerning Enslavement in Kono.

"% Judgment, Para. 1244. “Civilians who mined without pertnission from the RUF were arrested.”

78 The Proseeutinn provided notice that the Appeliant was to be prosecuted for forced mining in the Kono
District in Tombodu. There was no proper rotice provided relating to other locations This migbt explain the lack
of clarity in the Judgment, It was impossible for the Chamber to assess whether the Prosecution had proven their
case when the case remained unknown.

™ Judgment, Para. 527- 531 and 563-569.

78 See, Sesay Defence Closing Brief, Paras. 1220-1321.

7 See, Ground 20. The dismissed statements impact on the fact that civilians traveled freely to Kono District
where civilians were mining voluntarily on a two-pile mining system (including the lack of forcible transfer of
civilians from Makeni and Maghuraka to Kono). The following statements rebut the Chamber’s finding at Paras.
The Prosecutor v. Issa Hassan Sesay, Morris Kallon, and Augustine Gbao 0§
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262. The Chamber based its findings predominantly on TF1-367.7® However, the Chamber erred
in law in disregarding critical aspects of TF1-367's evidence, Not only was TF1-367 an
accomplice (thus requinng his evidence to be approached with the requisite caution), but he
was exposed in his lies which implicated Sesay.”® TF1-367 testified that Kenncdy, the

Overall Mining Commander, never reported to Peter Vandi,

91

(the then Brigade Commander
in Kono District™') but instead reported directly to Sesay.”? In direct contrast, the Chamber
found that “Mining Commanders would process requests from Brigade Commanders.”’* As
a second example, TF1-367 testified that the JSU in Kono District reported to Sesay.””
Exhibit 1077%° however, cited by the Chamber for the truth of jts contents,”® demonstrated
the Defence case, namely that the JSU reported to Peter Vandi instead of Sesay, As a third
example, TF1-367 testified that “When we captured Koidu, [Sesay] did not leave™ and that
Sesay was in “Kono throughout 1998 and 1999.”"°* The Chamber found that Sesay was based
in Makeni from December 1998 through March 1999 and again from October 1999 through
February 2000.7° The Chamber further erred in law in disregarding TF1-367’s motivation to
implicate Sesay. TF1-367 testified that he blamed Sesay tor having been severely beaten and

800

detained at length by the Military Police.™" Lastly, the Chamber erred in disregarding

1246-1250 1in that these witnesses were either present in Kono District or saw people go to Kono District in
1999 and 2000. There was no forcc in connection with people going to and from Kono Ihstrict from, e.g.,
Makcni. The witnesscs knew or heard of civilians that went to Kono to mine. There was no suggestion that there
was any force in mining; to the conmary, ¢ivilians were mining on a raditional two-pile systern in Kono District
in which the civilians retained a portion, of the proceeds from the mining. £.g., DIS-007 (24458-24464); DIS-
D41 (24265-24271) DIS-044 (24273-24278), DIS-071 (24485-24489); DIS-219 (24604-24608); DIS-271
{24309-24318); DIS-283 (24320-24325); and D1S-285 (24515-24521).

The following dismissed statements also impact on the Chamber’s findings at Paras. 1246-1250. These
staternents show that markets were operating in major towns between and including Kowdn and Makeni and
civilians traveled between these towns to trade (includiog trade at Koidu and Koakoyima where the enslavement
was purported to have occurred) thus rendering the Chamber's finding that there was an orgamzed system of
forced labour implausible. £ g., DIS-007 (24458-24464); DIS-011 (24466-24472); DIS-012 (24474-24477),;
DIS-021 {24250-24255); DIS-041 (24265-24271%; DIS-044 (24273-24278); DIS 047 (24280-24285); DIS-048
(24287-24200); DIS-071 (24485-24489); DIS-110 (24491-24495); DIS-158 (24497.24502); DIS-173 (24504-
24508); DIS-213 (24510-24513); DIS-219 (24604-24608); DIS-271 (24309-24318); DIS-283 (24320-24325),
DIS-040 (24479-24483); and D15-285 (24515-24521).

“*E.g., at Paras. 1246-1249.

_’39 See, Sesay Defence Closing Brief, Paras. 1285-1291.

'_“"U Transcript/TF1-367, 22 June 2006, pp. 80-82,

1 Prapscript/ TF1-367, 22 June 2006, pp. 84.

B2 TranseripyTF1-367, 22 June 2006, pp. 80-81.

3 Tudgment, Para. 1259, The Chamber fonnd that these requests from the Brigade Commander to the Mining
Commanders would come from senier commanders such as Seasy and Kallon. That is, the requests would not
come directly from the senior cmmanders to the Mining Commanders.

" Transcript/ TF{-367, 23 June 2006, pp. 81.

™5 JSU report to Peter Vandy conceming Kennedy's S* April 1099 alleged theft of diamonds.

8 Judgment, footnote 1317.

™ Transcript/ TF1-367, 23 June 2006, pp. 80.

198 Traascripy'TF1-367, 23 June 2006, pp. 80.

™% Judzgment, Para, 2126.

** Transcript/TF1-367, 22 June 2006, pp. 45-46. TF1-367 (estificd that his beating and detentinn were on
The Prosecutor v. Issa Hassan Sesay, Morris Kallon, and Augustine Gbao o7
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TF1-367's pecuniary motive."™

Findings at Paragraph 1248
263. The Chamber erred in fact and law in drawing eontradictory findings. In light of the findings

indicative of a lack of enslavement the findings that “there was no possibility to escape;™™
that civilians “were beaten or sent to Yengema” to train®” must be flawed. The Chamber
failed to explain the apparent contradictions. This explanation was essential. It would have
provided a proper basis for a finding of guilt, namely the enumeration of the factual
circumstances that defined the enslavement and distinguished those who were enslaved and
those who were not. It 1s submitted that the Chamber’s inability to provide this detail is an

error nf law that vitiates the conviction.

Findings at Paragraph 1247
264, The Trial Chamber crred in failing to make clear whether the 60 to 70 miners that Kcnnedy

brought from the bush wcre enslaved.®*® The Defence submitted that if there was force in
Kono District, it cnded upon Kenncdy’s amval to the Guinga Highway prior to Koidu’s
capture in December 1998.°% It was incumbent on thc Chamber to assess the defence and
pruvidc an appropriatc explanation. This lack of clarity was compounded by the Chamber’s
finding that some of the civilians that were not willing voluntcers were forced™™ and the
Chamber’s erroneous finding (unsupported by the evidencc) that civilians were forced at
gunpoint.gm This error was further compounded in that the Chamber based these findings on
TF1-367’s evidence®® inasmuch as the Chamber also found that some miners worked

voluntarily,®® miners had weekends off from mining,®!® and miners were free lo leave the

Sesay’s orders.

s’ Transript/TF1-367, 22 Junc 2006, pp. 88. TF1-367 became a contractor in Iraq in 2005 for US150/month (23
Junc 2006, pp. 9). In contrast, in the month-and-a-half before wstifying (see, Exhibit 105), TF1-367 received the
equivalent of US293 (i.e,, Le880,000).

%2 The civilians could have escaped when they freely went to the surrounding villages on the weekends. in any
event, the evidence to which the Chamber cites for this finding refers to Tombodn in 2000 only. See Annex G:
Errors in the relevant conclusions conceming Enslavement in Kono.

83 The evidence to which the Chamber cites does not support this finding. See Annex G- Errors in the relevant
conelus:ons concerning Enslavement in Kono.

¥ Judgment, Para. 1247,

305 Sesay Defence Closing Brief, Paras. 1226, 1248-1253,

** Judgment, Para. 1247; “civilians who were not willing voluntcers were captured and brought forcefully to the
mining sifes.”

87 See, Annex G: Errors in the relevant conclnsions concerning Enslavement in Kono.

“* At footnotes 2384-2387.

% Judgment, Para, 1247, “Civilians who were not willing volunteers were captured and brought forcefully to
the mining sites.”

¥ Judgment, Para. 1248,
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mining sites®'' also based on TF1-367’s evidence.*'?

It was incumbent upon the Chamber {o
explain how it arrived at these manifestly inconsistent findings based on the same witness’
evidence.

265. The Chamber erred in fact in finding, based on TF1-367’s evidence, that 200-300 civilians
would be captured, forced to work, and released at the end of each day.*"” First, as found by
the Chamber (based on TF1-367's evidence) miners had freedoms indicative of non-
enslavement such as the ability to leave at weekends.!'* There was nothing to suggest that
they were forced to retum, corroborating TF1-367 who stated that some were willing
volunteers.®”” The Chamber erred in failing to explain how it resolved the issue advanced by
the Defence: namely, the doubt that arosc from the fact that civilians were free to leave Koidu
but remained waiting to be captured every momning for a day of brutal gun-toting

enslavemnent. This was a doubt that had to be resolved by the Chamber - not ignored.*'®

Improper Application of Legal Standard — Planning
266. The Trial Chamber emred in law in applying an incorrect legal standard for planning, At

Paragraph 2115, the Trial Chamber found that “Sesay’s conduct was a significant
contributory fuctor to the perpetration of enslavement and that he intended the comumission of
these crimes. The Chamber failed to apply the correct standard, which requires proof of a
“substantial contribution.®’

267. For a finding of planning, one must confemplate the commission of the cnime at both the
design and execution phases.’'® The Trial Chamber’s factual findings do not support a
conclusion (or provide a factual basis) fo demonstrate that Sesay contemplated both the
design and execution of this enslavement. The Appellant had to be shown to be substantially
mnvolved at the design stage of that crime in the concrete form 1t took, which implies that he
possessed sufficient knowledge thereof in advance.®® The Trial Chamber failed to identify

with any degree of particularity the conduct that amounted to a substantial (or significant)

*V Tudgment, Para. 1248.

*12 At footnotes 2387 and 2390-91.

*” Judgment, Para, 1247 citing Transcript'TE1-167, 22 June 2006, pp. 52.

" Judgment, Para. 1248.

% yudgment, Para. 1247; “civilians who were not willing volunteers were captured and brought forcefully to the
mining sites.”

¥ Judement, Para. 1247; “At Kaisambo, for instance, 200 o 300 civiltans were captured, forced to work and
released at the end of each day.”

7 Judgment, Para, 268 citing Kordic and Cerkez Appeal Indgment, para. 26.

Y18 Judgment, Para. 268, citing AFRC Appeal Judgmient. Rutaganda, {Trial Chamber), December 6, 1999, pana.
A7, Musema, (Trial Chamber), Jannary 27, 2000, para. 119,

% Brdanin (Trial Chamber), | Septemnber 2001, paras. 357-358.

The Proseculor v. Issa Hossan Sexoy, Morris Kailon, and Augustine Ghao 99
Case No. SCSL-04-15-A



g

824

contribution.” There was no evidence that he had planned the design or the execution of the

enslavement found and none was identified as such.®'

Lack of Design
268. The Trial Chamber findings demonstrate that Sesay was not involved in the pre-December

1998 mining. The Chamber found that the RUF were mirning along the Guinea Highway prior
to the capture of Koidu in December 1998.%* From May to December 1998, the Trial
Chamber found that Sesay was not the BEC* and that he was in Pendembu (Kailahun
District) with no established command or involvement in the Kono District.*** Through
August 1998, prior to his departure to the north, Superman (the Overall commander in Kono
District) refused to take orders from Sesay.*”* The Trial Chamber found that Sesay was not
fransmitting or receiving radio messages to or from Kono District.**® Nor was Sesay present
in the District.**” Nor was Sesay receiving diamonds.®”® The Trial Chamber further found that
Sesay was not in a supenor-subordinate relationship to RUF fighters in Kono District from
May to December 1998.**" The evidence demonstrated that the mining operations were
organized exclusively by Sam Bockarie in Kailahun Distriet. As found by the Trial Chamber,
Bockarie alone appointed Kennedy as the Overall Mining Commander.®*® Bockarie received
all the diamonds.®' The Mining Unit — the organizing entity - did not receive instructions
from anyone other than Bockarie, ®

269. The Chamber therefore erred in its inconsistent application of the Diamond Production

Records (exhibits 41 and 42). For a portion prior to Dccember 1998, a Diamond Production

82 The Trial Chamber found that because Sesay was subordinate only to Sam Bockarie that Sesay must have
been mvolved in forced minmg, and by further implication, its planning (Judgment, Para. 2114).

At best, the Trial Chamber could point to Paragraphs 2112-13. However, the only indication of force, on
Sesay’s part, in those Paragraphs is that Sesay “ordered that civilians be captured from other Districts [to mire
forcefully] [and that hle arranged for transportation of the captured civiliaos to the mines.” As dernonstrated
above, these findings are manifestly unreasonable. See also, Annex G: Errors in the relevant conclusions
conceming Enslavernent in Kooo.in connection with Paragraph 1249,

%! Santic Appeals Judgement 23 October 2001 {Prosecutor v, Kupreski¢ paras 362-368).

%2 yudgment, Para, [241.

%% Indgment, Para, 2126. “In the first or second week of December 1998, Bockarie recalled Scsay to Bnedu and
reinstated him as BFC.”

82": Judgment, Para, 2124,

* Judgment, Para. 2124.

¢ Judgmenl, Para. 2124.

7 Judgment, Para. 2124,

%28 Judgment, Para. 2124. The Defence notes that the only diamonds Sesay received form Kono District prior to
December 1998 were those that were given to him to tracsport to Monrovia.

%2 Judgment, Para. 2125.

%39 Judgment, Para. 2113,

B! Transcript/DIS-307, 19 February 2008, pp. 77. This portion of DIS-307's franscript was cited by the Trial
Chamber at footnote 2382,

* Transcript/DIS-307, 19 February 2008, pp. 77. This portion of DIS-307’s transcript was cited by the Trial
Chamber at footmote 2382,
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Record was in existence.”” The Chamber found the Diamond Production Records were

dispositive of the planning and organising of forced mining.** There was no evidence that
this involved Sesay in any shape or form. There was no evidence that would allow a
reasonable trier of fact to conclude or describe the Appeltant’s involvement.

270. At best, the Chamber found that Sesay designed the jailing of 400 civiltans in Makeni to be
forcibly transferred to Kono District to mine.*”® However, the Chamber erved in making this
unreasonable finding. As a preliminary matter, not a single victim or a single perpetrator,
other than Sesay and Kallon, was named. The Chamber erred in relying upon TF1-041 for
this finding.®* The Chamber erred in not explaining how it resolved the following:

i) the inconsistency between TF1-041’s in-court testimony and his statements to the
Prosecution which indicate that 100 miners went from Makeni to Kono to mine gn a two-
pile system in which civilians would receive a benefit from their labour (i.c., no force);*’

i) the inconsistency between TF1-041°s direct-examination in which civilians were
jailed and his cross-cxamination in which there is no reference to anvone being jatled;

1ii) how this forcible transfer could have occurred while, according to TF1-041,
civilians were moving voluntarily between Makeni and Kono (i.¢., Koidu and Koakoyima
where the purported forced mining purportedly occurred) to trade;*”

V) how this forcible transfer could have occurred in the context of the admitted
Defence evidence in which civilians were voluntarily moving to Kone to mine on a non-
forced two-pile system;**’ and

V) how this forcible transfer could have occurred in the context of the non-admitted
Defence evidence in which civilians were velunianily moving to Kono (o mine on a non-

forced two-pile system;>*!

838

Lack of Involvement in the Execution
Witness Evidence — Bockarie in sole cotitrol

271. The Trial Chamber’s findings confirm the doubt that existed and was ignored. The Trial

Chamber cited portions of Sesay’s'™ and DIS-307"s*" testimony concerning reporting and

Sesay’s non-involvement in the diamond mining operations. Kennedy communicated directly

“33 Exhibit 42; this Record starts on 30 October 1998. See also, Judgment, Para. 1244.

¥4 Judgment, Para. 2114.

%3 Judgment, Para. 1249.

9 Judgment, Para. 1249, Note thar the finding, also at Paragraph 1249, that “from 1999 to 2000, civilians were
captured and sent to Kono in order to mine diamonds for the RUF” is erroneous. The cited evidence concerns
1998. See Annex G: Errors in the relevan' conclusions concerning Enslavement in Kono,

#37 See, Annex G: Errors in the relevant conclusions conceming Enslavernent in Kono.

%8 TranscdpvTF1-041, 11 July 2006, pp. 58-59. Civilians felt that life was retuming to normal,

** Transcrip/TF1-041, 11 July 20086, pp. 61. Shouid a civilian have desired to go 1o Kono District from Makeni.
they would simply obtain a pass [foin the G-3 office.

** See, Sesay Defence Closing Bricf, Paras. 1277-1284 and 1298- (321,

%1 See, Ground 20.

842 1;dgment, fonmotc 2387 Transcripi/Sesay, 24 May 2007, pp, 27-32.

82 Judgment, footnote 2382; Transcript/DIS-307, 19 February 2008, pp. 80.
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with Bockarie about the gravel that was found in Koida town upen Koidu’s caprure;™™

1;**° Kennedy told civilians from

Bockarie gave the go-ahead to Kennedy to wash the grave
the Mining Unit to base at Kc-a&(t::.yimar,5“‘j and Kennedy, as the mining commander, sent
reports directly to Bockarie via radio in 1999.*" These findings tend to demonsurate a lack of
any role for Sesay. That Sesay had nothing to do with the mining operations until he took
over command was confirmed by TF1-036%® (sec below) and TF1-071.*** Further, the
Defence notes that the Chamber did not cite any order from Sesay in connection with mining.

272, 1t is submitted that the Chamber emred in law and fact by inferring that the receipt of
diamonds could amount to evidence of planning the enstavement.®™ Receiving diamonds,
without more, is not probative of either the design or cxecution of enslavement.

273. Regardless, the Chamber erred in finding that Sesay collected diamonds from the mining in
Kono District®*' In making this finding, the Chamber cited to TF1-071,%* TF1-367,* and
TF1-371.%% The Tria! Chamber cites only TF1-071"s direct-examination.®®> However, the
chamber erred in disregarding TF1-071s cross-examination. On cross-exarmination TF1-071
made it explicitly clear that the first occasion on which Sesay received diamonds was in
20007 and that throughout 1999 Bockarie was in sole control of the mining operations.®”’
There was no proper basis for disregarding this testitnony, in preference to TF1-367. TF1-071

8% Coneerning TF1-371, the

gave consistent testimony and had no obvious motive to lie.

Chamber erred in finding that the pre-2000 mming operations were within TF1-371s

¥4 Judgment, footnote 2387; Trenscript/Sesay, 24 May 2007, pp. 28.

3 rudement, footnote 2387, TranscriptiScsay, 24 May 2007, pp. 28.

4 Judgment, foomote 2387; Transcript/Sesay, 24 May 2007, pp. 29.

M7 Judgment, footniote 2382; Transcript’DIS-307, 19 February 2008, pp. 80.

¥ Transcripy TF 1036, 28 July 2003, pp. 33-34.

M Transeripy TH1-071, 25 Yanuary 2003, pp. 98. (fn 1999, Bockatic — while based in Kailahun Distict ~ was
“contacting the commanders m Kono,” “was in corumand at that time;” was “keeping a watchfu} eye on the
diamond arees;” and was “ordering and directing ihe diumond mining from Kailahun ™)

850 Judgnient, Para. 2112 “Remitting the diamonds 16 Corarnanders including Sesay.”

B pg, Tudgment, Parz. 2113, “Throughout 1999 and 2000, Sesay visited Kono District and collected
diamonds. Sesay maintained a house in Koidu Town were he received miming Coraraznders for this puspose.™

2 E g, Judgment, footnote 238 1. Transcript'TF1-071, 21 January 2005, pp. 114-115.

3 At footnote 2379, Transcript/ TF1-367, 23 June 2006, pp. 80.

The Chamber also cited TF1-366 at foonote 2379, The reference w TF1-366"s evidenee concerns diamonds
being delivered to Sesay in 2000-2002 when Peleto was the Minister of Mines {see, Transeript/ TE1-366, 10
November 2005, pp. 14-16) und is rrelevant to mining between Decembes {998 and January 2000.

"% At footnate 2379, Transeript/TFL-371, 21 July 2006, pp. 68-72,

"™ TF1-071/Transcript, 21 January 2005, pp. 114-115,

B¢ Transcript/TF1-071, 25 January 2005, pp. 79.

"7 Transeript TF1-071, 25 January 2005, pp. 98. (In 1999, Backarie - while based in Kailahun Distict ~ was
“contzeting the cammanders in Kono;” “was in comrnand at thar time;” was “keeping a watekfil eye on the
diamond areas;” and was “ordering and directing the diamond nining from Kailahun,”)

3 The Defence noates that the Chamber cited a portion of TF1-367's testimony (Transcript/I'F1-367, 23 June
2006, pp- 80) in support of its finding that diamonds were delivered 1o Sesay. However, the cited portion is the
beginning of a series of guestions on cross-examination designed to impeach TF1-367, I was therefore
improper for the Trial Chamber te cite unly this portion of TFI1-367’s testimony without eonsidening the entire
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lv.'no»\,'leclgc.ilsg TF1-371 indicated that the first time he went to Kono during this period was at
earliest mid-December 1999.%° As such, the Chamber erred in imputing lisbility to Sesay
throughout the Indictment period.

274. The Chamber erred in disregarding TF1-036’s evidence.*® The wimess was best placed to
know precisely the nature of the mining operations. He was intimately connected to Bockarie
and was able to provide detailed evidence. There was no motive to lie. Indeed the Chamber
relied upon TF1-036 in many ways - as proof of Bockarie’s organisation. The Chamber cited
TF1-036 as credible in connection with a myriad of other findings such as Bockarie being
aggrieved when Johnny Paul Koroma ignored his recommendation to attack ECOMOG
during the junta period;* that Bockaric remained in Kenema Town until the overthrow of

the Junta in February 1998;% that Bockatie communicated via radio (o troops throughout the

country during the Junta;*** the animosity hetween Bockarie and Superman;*® that Bockarie

planned the attack on Koidu in December 1998:5%% when and whcther Bockarie
communicated with members of the AFRC;*" and when Bockarie announced his resignation
from the RUF.*® No proper reason existed for disregarding s evidence because it
exculpated the Appellant and none was proffered by the Chamber.

275. The Chamber conctuded that from about December 1998 onwards the RUF was mining in
Tongo and Kono Districts. ** TF1-036 was best placed to confirm that the mining
commanders in both Tongo and Kono District would take the diamonds directly to Bockarte

¥7% The witness did nol identify any role for Sesay in this or any

at the headquarters in Buedu.
diamond process. As confimned by the witness and disregarded by the Chamber, Bockarie
trusted so little that those diamonds delivered would be kept in his house.”! The Chamber
compounded this unfaimess by disregarding corroborating evidenese: DI1S-307 and DIS-091,

both members of the Mining Unit, which confirmed that the proceeds fiom the diamond

cxchange.

% Defence disputes that TF1-371 was in Kono District prior ta early 2000.

¢ Transcript'TF1-371, 28 July 2006, pp. 95. Further, TF1-371 blatantly lied in connection with mining o
implicate Sesay. Recall that, during the junta, TF1-371 indicated that he saw Pelete in Tongo, however 1F1-366
directly contradicted TF1-371"s evidence to this effect. Contrast Transcript/TF1-371, 31 July 2006, pp. 46 and
Transcript’TF1-366, 11 November 2005, pp. 40.

! See, Sesay Defence Closing Brief, Para, 1257.

%1 At footnote 1467.

" At footnote 1481.

** At foommote 1484,

** At tootnote 1610.

*¢ At foomote 1699,

7 At footnote 1732.

8 At foomote 1774.

% See, e.g., Exhibit 42 and Judgment, Para. 1244 (“The Diamnond Production Records reveal that ... diamonds
wcre extracted and claimed as R1JF property from both Kono Disirict and Tongo Field.”).

¥ TranscriptTF1.036, 28 July 2003, pp. 53-54. See afso, Transcript/TF1-036, 1 August 2005, pp. 8.
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12 '
872 These defence witnesses were not

mining did not go to Sesay but Bockarie directly.
undermined on cross examination and had no motive to lie. No proper reason existed for

disregarding this cvidence and none was proftered.

Error in concluding Sesay’s presence in Kono in 1999
276. On the basis of Exhibits 32 and 33 the Chamber observed that the evidenee showed that

Sesay was present in “Kono on two or three occasions™”” during 1999. Notwithstanding the
Chamber concluded that “on the totality of the evidence the only reasonable inference was

37 during 1999. No reasonable trier of fact

that Sesay was regularly present in Kono District
could have reached this conclusion in the facc of this evidence. This was the reasonable
doubt.

277. In support of its finding that Sesay regularly gave orders to combatants in Kono District
between December 1998 and January 2000, the Chamber cites to Paragraph 922 of the
Judgment.*”* Paragraph 922 refers to particular radio messages in RUF radio logs (Exhibits
32 and 33). nonc of which coneern the Kono District or have any relevance to diamond
mining operations.

278. Additionally, the Chamber relies upon the RUF radio logs (Exhibits 32 and 33) and Sesay’s
associated testimony. The Trial Chamber referred to only three radio messages in the
Judgment. Each of the three messages demonstrated Sesay requesting and being granted
permission from Sankoh to go to Kono. They were powerful proof that he was not present in
Kono on a regular basis; that his command did not extend to XKono and that he was not
permitted to visit without express permission. The first two messages, both dated 17 July
1999, concern Sesay requesting and being granted permission from Sankoh (Concord) to go
to Kono with OSM {Organisation for the Survival of Mankind) personnel and maternials for
the Kono axis.'™ The third message, dated 24 December 1999.*”" coneerned a possible trip

878

by Sankoh to Kono. Sesay was sent to Kono in anticipation of this trip.”" Again, for Sesay to

! Transcript’TF1-036, 1 August 2005, pp. 8.

¥2 DIS-307: Before Sankoh came to Kono, when Kennedy was the Overall Mining Commander, the diamonds
were being deliveted directly to Boekarie; Bockarie oace eame to collect diaronds. (Transcript/DIS-307, 19
February 2008, pp. 88-89).

DiS-0%1: Kennedy would report to Bockarie, When diamnonds were to be delivered to Bockarie, Kennedy would
request that the JSU arange a security detail to deliver the diamonds to Bockarie. (TranscriptDIS-091, 7 March
2008, pp. 44-46). Kennedy did not report to Sesay; diamonds were meant to be taken directly to Bockarie.
(Transcript/DIS-091, 10 March 2008, pp. 46-47),

% Judgment, footnote 3832,

84 nadgment, footnote 3832.

" Judgment, foomote 3827

¥ At pages 5683 and 8685, Exhibit 32.

U7 At page R76R, Exhibit 33. This messaged dated 24 December 1999 was

¥ The trip was postponed until January 2000. Transcript/Sesay. 23 May 2007, pp. 18.
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be present in Kono he needed permission.®”

279. The Chamber’s eonelusion that the Proseeution had not established where Sesay was
primarily based in the period from March to Oetober 1999 was correct. However. in light
of the available evidenee it was not reasonable to infer his regular presenee in Kone District
from 28 April 1999%! 1o January 2000. The only witness that speaks to Sesay’s regular
presence in Kono District is TF1-367.2*? As diseussed abave, TF1-367 blatantly attempted to
implicate Sesay in placing him in Kono Distriet throughout the entirety of 1999;*® the
Chamber’s reliance on TF1-367 is therefore unreasonable in this regard. There was nothing to
rebut Sesay’s eontention that he was present.

280. It was unreasonable for the Chamber to find, based on the evidenee it considered, that Sesay
had any hand in diamonds prior to early 2000 when he took over operations.®® It was
unreasonable for the Chamber to conclude that Sesay planned enslavement in Tombodu and
throughout Kono District between December 1998 and January 2000 as he was not involved

in designing or executing enslavement. The Trtal Chamber’s eonviction should be reversed.

GROUND 36: Enslavement, Forced Military Training (Dec. 1998 to Jan. 2000)

Lack of Notice
281. The Chamber erred in finding that the Appellant had notice that he failed to prevent or punish

the perpetrators of enslavement of eivilians at the military base at Yengema.®®® First, the
Appellant was not put on notice that forced military training was to be considered an aet of
enslavement.®*® The Appellant was unaware throughout the trial who he was alleged to have
enslaved, the numbers or the names (of either victim or subordinates), as well as the measures
that he was alleged to have failed to take to prevent or punish. The lack of specificity in the
pleading led the Chamber astray. At paragraph 1262, the Chamber found that recruits that had
been captured in Kono District were trained at the base. In direct contrast to this finding, at
Para. 1646, the Chamber found that recruits from Kono and Bunumbu base were trained at

Yengema. This is an error of law that undermines the conviction and illustrates the

7% Sce Sesay’s testimomy in conneetion with this radio message and Sankoh’s possible trip to Kono at
Transcript/Sesay, 23 May 2007, pp. 18.

wa Judgment, foomote 3826.

"' Exhibit 32 begins on this date.

*2 Transcript/TF1-367, 23 June 2006, pp. 80. “When we captured Koidu, [Sesay] did not leave.”

583 Sesay was in “Kono throughout 1998 and 1999” and “When we captured Koidu, [Sesay] did not leave.”
Transcript/TF1-367, 23 June 2006, pp. 80,

4 paras. 1330, 2116, and Disposition.

#3 See, No Notice Anmex. Statements containing the material facts were diselosed to the Defence on the 9™
Mareh 2005 and Ground 44 for further argumenlts on the requirements of Article 6(3),
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impossibility of defending the charge. Neither the Prosecution nor the Chamber has reached a
conclusion on the workings of the Yengema base, who was enstaved, who were the
perpetrators and therefore who the Appellant was expected to punish and prevent. Sesay was
supposed to have punished the perpetrators of crimes that Trial Chamber I has yet to

eonsistently identify.

Lack of Enslavement at Yengemna
282. Further the lack of specificity extends much further. The Chamber erred in failing to identify,

with at least some specificity,’®’ how many captives there were, where they came from, for
how long they were captive, etc. Apart from TF1-117 (whose testimony was inherently
implausible™® — as argued below), not a single victim was named. The Chamber erred in fact
and law in concluding that TF1-362’s assertion, limited to: “the recruits who came from

d,"* could satisfy the indices of

Bunumbu and those captured from Kono” were traine
enslavement *®® The witness provided few details and was could not rebut the reasonable
doubt. The Chamber failed to have regard to the cross-examination. The Chamber found — by
addressing only TF1-362’s direct-examination - that the base was operating from December
1998.%! On cross-examination, TF1-362 stated that the base opened at the time of the Lomé
Accord.® The Trial Chamber disregarded other relevant evidence that created further doubt.
The preponderance of evidence iliustrated that civilians were moving freely throughout the

893

Makeni to Kono district.””” The Defencc called witnesses who attended the Yengema traiming

base who confirmed the lack enslavement. The Prosecution did not challenge this

894

testimony.”  Further, that normal peacetime activities resumed in Yengema was confirmed

%6 See Ground 11.

7 Judgment, Para. 329.

888 The Appellant disputed that TF1-117 was ever at Yengema.

5% Transcript'TF1-362, 22 April 2003, pp. 14. Cited at foutnote 2428,

%90 Kunarac, Appeals Chamber Judgment, Para, 119,

! Judgment, Para. 1646, footnote 3 |80 referring to Transcript/ TF1-362, 22 April 2003, pp. 12.

2 Transcript'TF1-362, 25 April 2005, pp. 71.

53 TranscriptTF1-041, 11 July 2006, pp. 58-3Y. The Detence notes that TF1-041's evidence was cited by the
Chambet in connection with enslavement in Kono District, See Ground 35 above for a more complete analysis
of TF1-041°s evidence, See Sesay Defence Closing Brief al Paras. 1313-1314; see also, Ground 20 and, inter
alia, the starements of DIS-041 (24265-24271); DIS-044 {24273-24278); DIS-047 (24280-24285); DIS-048
(24287-24290); DIS-283 (24320-24323%); and DIS-040 (24479-24481). The statements of these wimesses were
not admitted into evidence by the Trial Chamber. These statements posiovely mdicate that civilians were not
forced 1o train for the RUF; this in¢ludes former CDF combatants that surrendered and defected to the RUF. See
also, the statements of TYS-007 (24458-24464); DIS-071 {24485-24489), DIS-219 (24604-24608); DIS-271
(24309-24318); DIS-283 (24320-24325); and DIS-285 (24515-24521).

%4 In particular, DIS-065 testified at length about ¥ engema (see Transcript/DIS-065, 26 February 2008, pp. 70-
80) including whether there was a training base at Yengema in late 1999 (pp. 88; there wasn't). DIS-065 was
cross-examined on mining at Yengema (pp. 95-103) and the school at Yengema (pp. 102-103) but not the
training base.
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by TFi-1 17%8% who testified that, on training for reconnaissance missions, recruits would go

to town (Yengema) to buy salt and wares, and return to the base.®®

283. The Trial Chamber disregarded all the evidence from independent civilians, in favour of
TF1-362. The witnesses who testified to attending Yengema and confirmed the lack of
enslavement had no obvious motive to lie and were consistent in their accounts. There was no

2, ¥ an accomplice, who had been paid by the

proper basis for relying upon TF1-36
Prosecution — according to [ own sworn testimony.**® Thesc errors were compounded by
the Chamber’s reliance on TF1-117%" — a manifestly flawed witncss. The Chamber
disregarded thc witness’ ‘collapse’ on cross-examination. The witness was manifestly
untruthful, including the following lies: i) in his statement to the Prosecution, TF1-117
claimed that his father died by being stabbed - in testimony, that he was shot;’” iii) the
witness claimed that from 1992 to 1995, Sesay was present at Camp Zogoda;™' iii) that
Gbao raped a woman in Makeni during the intervention;*®? vi) that Sesay was involved in the
UNAMSIL attacks and destroyed the disarmament camp at Makump;** vii) that Superman
and Gibril Massaquoi were prescnt in Makeni collaborating on the UNAMSIL attack;*®* vii)
that he knew Sesay well (but identified a photograph of Tall Bai Bureh as Sesay)’™ and that
vii} he had known Gbao for over ten years — but misidentified him in court — and pointed to
Kaiton.’*® A reasonable trier of fact would not have relied upon this testimony, or at least

would have explained how the doubts had been removed.

No Killings at the Base
284. The Chamber erred in finding, based on TF1-362’s uncorroborated account, that recruits were

killed on the base.””” In an attempt to explain away a discrepancy in . statement to the

Prosecution (whether 1t was six or five recruits that were killed), TF1-362 statcd that . did

¥35 Cited by the Chamber in connection with Yengema at Para. 1648.

** Transcript/TF1-362, 3 July 2006, pp. 81-82, 84,

7 Judgment, Para. 1262,

8% See above section on Sesay's contribution to the JCE in Kono.

¥ E.g., at Judgment, Para. 1648,

" Transcript/TF1-117, 30 June 2006, pp. 117.

" Transeript/TF1-117, 29 June 2006, pp. $5-96.

%2 Transcript TF1-117, 29 June 2006, pp. 105-106

%5 TranscriptTF1-117, 30 June 2006, pp. 31.

¥ Transcript/ TF1-117, 4 July 2006, pp. 80,

% Transcript TF1-117, 30 June 2006, pp. 72-73 and 83-85. TF1-117 was shown six photographs of Gullit,
Gibril Massaquoi, Johnny Paul Karoma, Sam Bockarie, Five-Five, and Tall Bai Bureh Johnny Paul Koroma was
the only person correctly identified.

% Transcript/TF1-117, 30 June 2006, pp. 81.

" Judgment, Para. 1264.
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h."**% This claim raised a reasonable doubt, since it indicated that the witness

some “‘researc
was collaborating with others in manufacturing an account. Finally, the Chamber disregarded
the fact that TF1-362’s was unable to provide any or any sufficient speeificity eoncerning the

timing of the erime. The doubt that existed was not given to the 15‘qzspellanl.g09

No Effective Control
285. The Trial Chamber erred in law and fact in eoncluding beyond a reasonable doubt that Sesay

exercised effeetive control over the RUF rebels at Yengema base. The fatlure to identify any
approximation of victims or any subordinates undermines the Chamber’s findings that Sesay
had knowledge or eould have prevented or punished any crime. It is submitted that it was an
error of law to claim that Sesay was “in a superior — subordinate relationship with RUF
fighters 1n Kono District between December 1998 and the end of September 2000. This is
assertion not analysis. The Appellant refers the Appeal Chamber to Ground 44 and the
evidence that illustrates the Appellant’s de facto eontrol.

286. The relevant test is whether the superior in the circumstances had the material ability to

9
act. 1o

The Appellant’s de jure status was an aspect of thc assessment that had to be made.
Whether the duty was fulfilled depended upon the degree of effective control exercised by the
Appellant at the relevant time and on the seventy and imminence of the crimes that were
about 1o be committed.”’" Whether the Appellant had discharged his duty depending on his

ml

ability to intervene in a specific situation.”’* The Chamber’s approach — to assess effective

control — on basis of de jure command was demonstrably flawed.

GROUNDS 38 & 41
287. The Trial Chamber erred in fact and law in its findings which purport to demonstraie (i) the

impact of the RUF operations upon the civilian population,””” and (ii) the impact of RUF

*% Transcript/TF1-362, 25 April 2005, pp. 103.

*% The Defence notes that, on direct-examination, TF1-362 affirmatively indicatcd that when these killings
purportedly occurred Sesay was the High Command as “Mosquito was flushed out.” Transeript/TF1-362, 22
April 2005, pp. 23. Thus, even on TF1-362’s direct-examination, the teasonable inference that these killings
occurred berween December 1599 and disarmament {Para, 1262) was available. The Chamber disreparded 1t.

' CDF TC Judgment, Para. 246, Celebiei Trial Judgement, para. 395; Limaj et al. Trial Judgement, para. 526;
Halilovic Trial Judgement, para. 73. See also OTP PT para. 28.

' AFRC TC Judgment, para. 798.

12 CDF TC Judgment, Para. 248. No quotes. See also Prosecution PT para.228,

* Trial Judgment, paras. 944: “the AFRC/RUF waged an attack encompassing horrific violence and
mistreatment against the civilian population of Sierra Leone”; 946: “brutal suppression of perceived opposition
by killing and beating civilians, not only in the capital but throughout Districts including Bo, Kenema and
Kailahun", 950: “frequent comumission of crimes against civilians such as amputations, mutilations and rapes
serving no military objective”. See also, similarly, paras. 945, 953, 936,
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“systemns.””'* No reasonable tribunal, properly directing itself, could have concluded that the
crimes satisfied the requirements of Article 2 of the Statute, namely the occurrence of an
attack directed against the civilian population in Kailahun (or that acts found proven had any
nexus to an attack).”’> There was insufficient evidence to conclude that in Kailahun, the
“AFRC/RUF waged an attack encompassing horrific violence and mistreatment against thc
civilian population of Sierra Leone.”'® The spccific circumstances of the few crimes
occurring in Kailahun do not allow an inference that they were part of a wider attack on

civilians.”'” There is no attack where “the Trial Chamber has heard evidence on a relatively

»918

small number of incidents™ " or where the evidence 1s insufficiently precise to eonclude who

was or were responsible for the incidents and whether they formed part of a larger attack

against a civilian population.”” "

Disregard of evidence
288. The Chamber disregarded relevant evidence that demonstrated that transgressions were few

920
3,

and civilians supportcd the RUF, at least from 199 as was buttressed in part, by the

Chamber’s own findings.”®' There was no proper basis for regarding evidence of crimes in

022 « 1923

other Districts as relevant to Kailahun:™* “amputations, mutilations and rapes” " were not
found proven fo have occurred in Kailahun during the Indictment period.***

289. The Tnal Chamber erred, in law and in fact, in its finding that “mistreatment of civilians was
[...] a well organised and permanent feature of RUF operations, sanctioned at the highest
levels.””®® This conclusion was rcached by failing to apply its own findings:**® the prescnce
and naturc of institutions created and run by thc RUF should have constituted probative

evidence, undermining the inference of an attack. The Chamber made this finding, based on

"4 Trial Judgment, paras. 9435: “The mistreatment of civilians was partieularly frequent and endemic in
Kailahun District”; 946” “joint AFRC/RUF campaign to strengthen their “govemnment™; 947: “invalved a
series of large-scale coucerted military actions undertaken by the AFRC/RUF in multiple locations throughout
Sierra Leone, with the intensity of the violence shifting as the troops gained and lost contrel of various towns
and Districts”. Similarly, see paras. 955, 957, 958.

*% Iudgment, Para. 963.

1 judgment, Paras. 944 and 955.

*I" As set out in grounds 39, 40 and 41 the crimes that were committed were relatively few, against a limited
number of individnals who were targeted due to being perceived as traitors or collaborators or were committed
for personal reasons, rather thar in a structured or organised manner.

% Haradinaj er ol Trial Judgment, para. 118.

"% Haradinaj et ol Trial Judgment, para. 118.

%% The Chamher mischaracterised this evidence and diminished its scope and significance: Anrex: Annex B:
Samples of support for the Defence Case and Ground Two.

*%! Tria) Judgment, para. 650.

*2? Trial Judgment, para. 1445,

s Judgment, para. 950,

M judgment, Para. 2156.

¥ Judgment, Para. 955.
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voluminous testimony,m and then consistently failed to apply the evidence to the charges.*®
The provision of indiscriminate (free) medical care, protection and education is probative,
whether deemed a necessity or not.”® No reasonable trier of fact would draw adverse
inferences conceming the activities of the G57° and yet ignore the G5’s role in protecting
civilians® welfare: resolving disputes between civilians,”' issuing travel passes to facilitate
civilians™ trade activities”™ and monitoring their welfare.”*® These bencfits could not be

35334

dismissed as applicable to “a limited few privileged people given that the G5 “was

responsible for all civilians in rebel ter'rilory_”';'j5
290. The Chamber recognised ~ and then disregarded — that the RUF had an explicit ideology

938y which explicitly included strict codes of

{(**some ideal, attractive and virtuous norms
behaviour regarding the treatment of eivilians,”’ This finding was uncharacteristically
supported by overwhelming evidence.””® The Trial Chamber found that the ideology was not
mere platitude, but a Key faetor in shaping the RUF’s actions and its trcatment of the civilian
population. The Chamber found that RUF members who committed transgressions against
civilians were punished, through “instances of systematic discipline” [emphasis added].” It
mattered not that this, apparently, was “a means of keeping control over their own
fighters.”*" It was ineumbent upon the Chamber to analyse and apply the finding that “some
crimes were punished in areas under RUT control and where no hostilities [that, is Kailahun]

were taking place” [detail added].””’

2% Judgment, Para. 953,

7 Annex B: Samples of support for the Defence Casc

*# Gesay Defence Closing Brief, pp. 11-12 and 93.

2% Judgment, Para. 953.

%% Indgment, Para. 954.

?! Judgment, Para. 695,

2 Judgment, Para. 693.

#3 g udgment, Para. 692.

% Judgment, Para. 531.

#* Judgment, Para, 692.

%3¢ Indgment, Paras. 2021 and 705.

*7 Judgment, Para 705

%38 See Paras, 704-706 referring to Exhibit 273, RUF Idealogy Book, pp. 31041-31402; Transcript of 27 July
2005, TF1-036, p. 40 Kallon; Exhibit 367, Document with Information on Aims of the RUF, p. 4; Transcript of
3 May 2007, Issa Hassan Sesay, p. 51; Transcript of 11 July 2006, TF1-041, pp. 14-15 {CS); Transcript of 11
April 2008, Morris Kallon, pp. 54, 56; Transcript of 9 June 2006, DAG-080, p. 57; Transcript of | August 20046,
TF1-371, p. 57 (CS); Transcript of 1 August 2005, TF1-036, p. 32 (CS); Transcript of 3 April 2006, TFI1-168, p.
62 (CS); Transcript of 26 June 2006, TF1-367, p. 33 {CS); Transcript of 15 January 2008, DIS-214, p. 54 (CS).
Transeript of 14 April 2008, Morris Kallon, p. 4; Exhibit 339, Kallon Handbook, pp. 25405-25410; Transcript
of 29 April 2008, DMK-132, p. 6; Transcript of 19 October 2007, DIS-188, p. 76 (CS); Transcript of 29 October
2007, DIS-188, p. 75 (CS), Exhibit 212, RUF Radio Log Book, pp. 28053-28057. The Chamber notes that
witnesses also refetred to similar scts of principles such as the Three Points of Attention or the Three Disciplime
Factors and the Twenty-Five Standing Orders of the RUF: Exhibit 273, RUF Ideology Book, pp. 31041.

%% Judgment, Para. 707.

*** Judgment, Para. 712.

*! Judgment, Para, 712.
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291. The Chamber resolutely refused to draw favourable conclusions in favour of the Appellant
and this gave rise to inconsistent findings that negate the adverse conclusions reached.
Throughout its description of this “attack,” the Chamber repeatedly stated that the abuse of

civilians was “particularly frequent and endemic in Kailahun District.”™"

Conversely — as
noted above — the Trial Chamber concluded that crimes were less and morc often punished
where the “RUF had a relatively stable control”.”*" To then find that the existence of an
artack is demonstrated by a lack of the very characteristics of RUF (stable) contral®**
(disciplinary response to transgression by fighters etc.) is a contradiction that cannot be

resolved.

Motives behind constituent elements of the “attack”
292. A large amount of cogent evidence was presented which indicated a range of motives behind

the acts that the Trial Chamber deemed to constitute the “attack™ — killings and forced
matriage, in particular. At the very least, this casts reasonable doubt upon the view that Lhe
civilian population was the primary target of the attack, rather than an incidental laarget.q"15
These were detailed in the Appellant’s Closing Brief™® No proper reason existed for this
disregard and none was proffered.gﬂ The relatively few crimes that took place in Kailahun,
including, notably, the killing of civilians believed to be Kamajors, were committed against a
limited number of individuals who were targeted due to being perceived as traitors or
collaborators or were committed for personal reasons, rather than in a structured or organised
manner.**® The Trial Chamber erred in law and fact in failing to properly assess the motives

behind the acts of particular members of the RUF, especially Bockarie.**

GROUND 39: Sexual Violence {Counts 1 and 7 to 9) & GROUND 42
293. No reasonable Trial Chamber, properly directing itself would have been satisfied that Counts

1 and 7 to 9 had been proven. The fact that the Prosecution was unable to call evidence from

a single victim who claimed to have been abducted and forcibly mamried during the

*? Judgment, Para. 945: “I'he mistreatment of civilians was particularly frequent and endemic in Kailahun
District.”

3 Judgment, Para. 707.

%4 The Trial Chamber found that the atack was constituted by mistreatrnent of civilians by fighters throughout
the indictment period; see Judgment, Paras. 943-947.

%3 Fofana el al, Trial Judgment, para. 299; D. Milosevic Trial Judgment, para. 921.

™9 Sesay Defence Closing Brief, p. 88-137.

™7 Haradinaj e; al Trial Judgment, paras. 114, 120, 122.

“8 See further, Grounds 39-41.

% Sge submissions on Ground 37.
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indictment period in (or taken to) Kailahun ought to have been dispositive of the issue.”’ The
Chamber compensated for the paucity of evidence by replacing the burden of proof with a
presumption of guilt and an abuse of discretion, through an unreasonable assessment of the
evidence given by TF1-314 and TF1-093. The Trial Chamber created a strict offence in
which all relationships between the men and women of Kailahun during the civil war were

assessed as abusive and criminal, irrespective of the evidence to the contrary.

Error one: Improper pleading reversed burden — no chance of knowing case
294. The Trial Chamber erred in fact and Jaw in concluding that the Indictment was properly pled.

The pleading — that an unknown number of women from somewhere were captured by
someone in the AFRC/RUF and hcld somewhcre (for some coercive purpose), in Kailahun at
sometime between November 1996 and the indictment period®! — was manifestly inadequate

L. . . 932
in international criminal law.””

This incurable prcjudice was exacerbated by latc disclosure
of charges through evidence.”® The Appellant was catitled, at a minimum, to specimen
counts containing the charges relating to a representative sample, including TF1-314 and

TF1-093.%%%

Error Two: Lack of specimen counts
295. Thc Trial Chamber justified this by concluding that the Appellant did not require these details
to prepare an adequate defence.” The gravamen docs not “hinge” on proof of every single
victim but it does “hingc” on the proof of a sufficient number to show a “widespread rcbel
practice of abducting women and forcing them to act as ‘wives’ in Kailahun District.”*
Specimen charges, illustrating the gravamen of the charges, would have provided an

opportunity to rebut the specific charges, demonstrating that the allegations were unfounded.

"9 TF1-314 and TF1-093 were the only witnesses who claimed to be forced marriage victims. TF1-3 14 stated
that she was capmured in 1994 and TF1-093 in the rainy season of 1996. Their evidence is challenged below.

*! Judgment, Para. 1439.

2 To observe the principle of legality, the Prosecution must charge particular acts and that “these acts should be
charged in sufficient detail for the accused tn be able to tully prepare their defence”. Kupreskic & al. Trial
Judgement, IT-93-16-T, 14 January 2000, para. 626. The correct approach was that in in Gulf¢, wherein the
Prosecutiou were obliped to plead “a small number of individual incidents. representative of a course of
conduct. (Prosecutor v. Sianislav Galié, IT-98-29-T, Indictment, 26 March 1999, para.15}.

%53 The charges concerning TF1-093 were disclosed on the 13.09.05; TF1-114 - disclosure occurred 08.03.05;
TF1-314 — disclosure occurred 92,05.05; TF1-369 {expent witness} — disclosure occurred 13.06.05 and TF1-371
— disclosure occurred 08.05.06.

¥4 Kupreskic & al. Trial Judgement, IT-95-16-T, 14 January 2000, para. 626. In this vein, the Prosecution in
Gali¢ described “a small representative number of individual incideuts for specificity in the pleading”
Prosecutor v. Stanislov Gali¢, IT-98-29-T, Indictment, 26 March 1999, para.15.

**> Because the “evidence of individual victims is illustrative of the offences, but the gravamen of the charges
does uot hinge on the victimisation of auy individual person at any particular time.” Judgment, Para. 427.

¥ Judgment, Para. 1409.
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Depriving the Appellant of notice — whilst removing the Prosecution's burden of proving

victimization of a sufficient number of individuals — reversed the burden.

Error Three; Analysis of “victim-wiinesses”
296. This reversal of proof was exacerbated by an error of law in the approach taken to ‘victim’

wimness evidence.”” Evidence of victimisation — however generalised or little and wherever
in Sierra Leone it occurred — was accepted as reliable.”®® This alone subverts due process, but
with a trier of fact that required only 2 victims (TF1-314 & TF1-093)** 1o prove that
thousands were abused, conviction was inevitable.

297. As the gravamen of the offence did not hinge on the victimisation of any individual, it
follows that assertions of general experience sufficed to prove the eharge. Consequently, the
distinctions between “acts and conduct of the accused™ and “general” or “own experiences”

of a witness, even if valid, were rendered illusory by the approach taken.’®

Error Four: Overall failure to eonsider Defenee case
298. The aforementioned prejudice was furthered by the Chamber’s failure to consider the defence

fairly or at all. First, the Chamber mischaracterised the defence. The Defence did not
“eontend that the women and girls who they captured and abducted during attacks, and who
were victims of those offences, willingly consented to the alleged marriages and sexual
relationships.”®! Instead the Defence, first submitted that the principal evidence adduced (the
alleged abduction and forced marriage of TF1-314 and TF1-093) was unreliable, did not
occur in the Indictment period and the remainder of the evidence was insufficient to prove the
charge. The Trial Chamber failed to provide reasoned findings of facts as to each element,
instead relying, repeatedly, upon the conclusions of TF1-369. On several issues this “expert”
testimony was the sole evidence for facts upon which key findings of Jaw were based and, as

such was improperly used to determine ultimate issues.”®

*7 Judgment, Paras. 532-336. See Ground 22,

% For example: There was no direct evidence that the term ‘wife’ was used in Kailahun as “a deliberate and
strategic aim of enslaving and psychologically manipnlating the women and with the purpose of treating them
like possessions™ during the indictment period (Judgmeut, Pata, 1466). Additionally, The rial Chamber erred
in fact and’/or law by taking juto consideration the irrelevant consideration that marriage between RUF and
women in Kailahun during the war did not involve obtaining parental and family consent (Judgment, para.
1469),

9 Judgment, Paras. 1405-1406.

%0 See Ground 21,

! Judgment, Para. 1469.

*? Including, for example, the following key finding as basis for conviction under count 9 (outrages against
personal dignicy) Trial Judgment, para. 1474 “Due to the social stigma attached o them by virrue of iheir former
status as ‘bush wives™ and the effects of the prolonged forced conjugal relationships to which they were
subjected, these women and girls were too ashamed or too afraid to return to their communities after the
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299, TF1-369 could not be categorised as an expert in “forced marriage.”® The extraneous
interests of the witness were aligned with the Prosecution’s cause. The methodology followed
was unprofessional and irregular.’® No reasonable tribunal could have exercised its

discretion in favour of relying on this expertise.”®

Error Seven: Circumstances within a marriage — irrelevant consideration
300. The Trial Chamber erred in fact and/or law by taking into consideration the irrelevant

consideration, in relation to consent fo a marriage, of circumstances within a supposedly
forced mardage,%" The circumstances to which the Trial Chamber refers are those within a

supposedly forced marriage: “not consensual because of the state of uncertainty and

coonflict. Accardingly, many victims were displaced from their home towns and support networks”, citing only
Exhibit 138, Expert Report Farced Maitiage, p. 12097-98. See also Prosecuior v. Charles Taylor, SCSL-03-1-
T, “Decision on Defence Application ta Exclude the Evidence of Proposed Presecution Expert Witness Corinue
Dufka or, in the Alternative, to Limit its Scope AND Urgent Prosecution Request for Decision, 19 June 2008,
pe. 11, citing Prosecutor v. Karemera et al., Case No. 1CTR-98-44-T, Decision on Prosecution Motion for
Reconsideration of the Decision on Prospective Experts Guichaoua, Nowrojee and Des Forges, or for
Certification, 16 November2007, para. 21 and Prosecutor v. Brima et al, SCSL-04-16-PT, “Separate and
Cooenrring Opinien of Justice Doherty on Proseculion Request for Leave to Call an Additional Witness
Pursuant to Rule 73dis(E) and Joint Defence Application to Exclude the Expert Evidence of Zainab Hawa
Bangura or Alternatively to Cross-Examine Her Pursuant to Rule 94bis, 21 Octaber 2008, para $1 citing
Prosecutor v. Kordic and Cerkez, Case No. IT-95-14/2, Transcripts, 28 January 2000, p. 13300, 13307

*®3 See Trial Chamber judgment, paras, 511-2, In admitting the witness the court as an expert, the credentials of
the witness are assessed in order to decide whether the purported is a “person whom by virtue af same
specialised knowledge, skill or training can assist the trier of fact to understand or determine an issue in dispute™
Trial Chamber judgment, para. 511, citing Prosecutor v. Galic, IT-98-29-T, Decision Concerning the Expert
Witnesses Ewa Tabeau and Richard Philipps (TC), 3 July 2002, p. 2: Prosecutor v. Norman, Fofana and
Kondewa, SCSL-04-14-T, Decision on Prosecution Request for Leave (o Call Additional Wimesses and for
Orders for Protective Measures (TC), 21 June 2005, p. 4.

Expert testimony is “testimony futended to enlighten the Judges on specific issues of a technical nature,
requiring special knowledge in a specific field” whose purpose “is to provide a Court with information that s
outside its ordinary experience and knowledge.” Trial Chammber judgment, para. 311, citing CDF Decision on
Calling Additional Witnesses, p, 4. See also Prosecutor v. Akayesu, JCTR-36-4-T, Decision on a Defence
Motion for the Appearance of an Accused as an Expert Witness (T'C), 9 March 1998.

%4 The writien evidence that she provided falls far short of constituting expert guidance for the Conrt. The
report was not subject to any form of peer review Cross-Examination by Counsel for Kanu; ERN 18758-18814.

The methodology that was employed to gather data can only be dcscribed as absurdly self-serving. Her selection
of interviewees did not appear to be based npon anything than her own discrction ERN 18711. To complete the
report the witness went to Kailahun, Makeni, Kenema aud Kono, There were also meetings with CGG field staff
in Freetown. Four focus proup meetings were held in Kailahun. She also spoke with Paramount Chiefs, local
Court Clerks and Imams, including the head of all the Imams in Siema Leone. She also spoke with ex-
combatants. TF1-36% instructed human rights officers that were to conduct interviews that were to form the
basis of TF1-369’s report. TF1-369 explained 1o the hnman rights officers “the information I'd like and the way
in which I think they should ask the question to ... get the precise information that I think is important” (ERN
18723-24). TF1-369 was only interested in those women that had crimes commirted against them. She was not
interested in women that actively chose to be with commanders or with rcbels (TF1-369/Transcript, 25 July
2006, pp. 105, line 14 — pp, 106, line 10). As such, TF1-369 liited her report to ouly women that were vicrims
a%ainst whorn hnman rights violations were committed (TF1-369/Transcnpt, 26 July 2006, pp. 61, lines 8 — 11).

9 Tudgment, para. 512, citing Prosecutor v, Kunarac, Kovac and Vukovic, IT-96-23 & 23/1, Decision on
Prasecution’s Motion for Exclusion of Evideucc and Limitatiou of Testimony (TC), 3 July 2000, para. 4, and
citing Vasilfevic Tnial Judgement, para. 20.

*¢ Judgment, Para. 1466.
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subjugation in which they lived in captivity.”®® This assertion may have been relevant if the
matter beforc the Court was a count of rape of a person in respect of whom forced marriage
had already been cstablished. But such an argument is circular as regards the proper question:
whether therc was consent to the relationship. 1t is irrclevant as to any possible presumption

of lack of consent because of the circumstances.”®®

Error Eight and Ninc: Evidence of TF1-093/ Evidence of TF1-314
301. The Trial Chamber erred in fact and in law in concluding that the elements of scxual slavery

and of “forccd marriage” as another inhumane act had been satisfied in rclation to
TF1-093.°% The Trial Chamber furthcr erred in its reliance upon the testimony of this
witness. The witness was implausiblc and deeply affected by drugs.”™ The Trial Chamber
failed to adhere to its own admonishment, that corroboration was required,””’ especially as

72 The tribunal erred in law and in fact in concluding,

regards her own forced marriage.
beyond reasonable doubt, that TF1-314 was subjected to sexual slavery and the other
inhumane act of “forced marriage,” as charged under Counts 7 and 8 of the Indictment. No
reasonable tribunal could have entered a conviction on this basis on the evidence presented.

The evidence provided by TF1-314 was palpably unreliable throughout.””

Error Ten: Presumption of non-consent not triggered by the facts
302. The Trial Chamber crred in fact and law by holding that *“therc should be a presumption of

absencc of genuine consent to having sexual relations or contracting marriages with the said
RUF fighters.”* No reasonable Tribunal, properly directing itself, would have concluded

that the facts tniggered this prcsumption on the basis of the evidence adduced.”” The Trial

997
9658

Judgment, Para. 1470,
The Chamber then lield *“that im hostile and cocrcive circumstances of this nature, there should be a
presumption of absenee of genuine consent to having sexval relations or contracting marriages with the said
RUF fighters” (para. 1471) - thus indicating how the Trial Chamber sought te employ evidence about the
circumstances within a given mmarriage (which was, itself, unreliable) to support conclusions about the way in
which the marriage began!
%9 Judgment, Paras. 1463-1464, The Chamber further found that, as Superman’s wife, she cooked and did
laundry for him and had sex with him, all of which caused her to endure physical and mental suffering, that
Supermar: exercised the rights of ownership over TF1-093 by virtue of this exclusive conjugal relationship and
that Superman gave drugs to TF1-093 which reflects his intention to further abuse and exercise control over her.
¥"® Annex C: Examples of indicia of unreliability in relation to TF1-012, TF1-045, TF1-093, TF1-108, TF1-141,
TF1-263, TF1-330, TF1-330, TF1-361, TF1362 and TF1-366. See also, TF1-093/Transcript, 1 December 2005,
g . 44, lines 2-6.

! Judgment, Para. 603.
*2 judgment, Para. 1408 and Annex C: Examples of indicia of unreliability in relation 10 TF1-012, TF1-045,
TF1-093, TF1-108, TF1-141, TF1-263, TF1-330, TF1-330, TF1-361, TF1362 and TF1-366.
7 E g., Exhibits 49-52.
™ Judgment, Para. 1471,
"% The Trial Chamber erred in fact and/or law when concluding beyond 2 reasonable doubt that there was a
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Chamber’s finding of fact conceming the context was wholly unsubstantiated and, moreover,
unreasonable in light of its own findings and the salient evidence in relation to the
circumstances. The Chamber’s conclusion that Kailahun was different from the rest of Sierra
Leone in light of the RUF’s well-established administration®”® and therefore the district was

77 was a material inconsistency which undermined the Chamber’s

more stable as a resul
claim that everv inch of Kailahun territory was violent and coercive. On any reasonable
analysis it is also apparent from the evidence that there were fewer crimes in Kailahun than

clsewhere.”’®

Error Eleven: Error as to effect of presumption even if triggered
303. The Trial Chamber erred in law by proceeding on the basis that international c¢riminal

jurisprudence has relegated the analysis of consent such as to remove the burden of proof
from the Proseeution entirely. The Trial Chamber further erred in applying the cffects of the
presumption in a blanket manner to the whole of Kailahun. The Prosecution have to prove
that in the circumstances consent was not possible or that any consent was negated as a
consequence.’’® The jurisprudence indicates a requirement of indicia in order to prove lagk of
consent, even where the presumption operates.”” The Trial Chamber failed to analyse the
evidence for such indicia. The analysis was required to foeus on the effeet of eircumstances
on individual cases or localised areas — and not the hundreds of square kilometres of

Kailahun and the thousands of women who therein reside.

Error Thirteen: Pre-Indictment circumstances — irrelevant consideration
304. The Trial Chamber erred in faet and/or law by treating evidence of alleged global praetices

prior to the Indictment of alleged abduction, capture, and forced relationships as decisive
evidence that there was foree during the indictment period.” The Trial Chamber erred by
failing to assess the precise circumstances of any continued “unions” during the indictment
period to ascertatn whether forced conjugal relationships still existed and, if so, whether they

amounted to foreed marriage; whether the elements had been satisfied; and whether the intent

widespread or sysiemativ practice whereby acts of sexual violencc were intentionally committed against women
and girls in the context of a hostile and coercive war environment in which genuine consent was not possible.
Judgment, Para. 1466.

%78 Fudgment, Para. 650.

7 Sudgment, Para, 707; see also, Para. 1385: “the RUF and some parts of the civilian population in Kailahun
generally eo-habited and may have been relatively integrated™.

™ See ground 18,

% Kunarac et al. Appeal Judgment, para. 132.

0 For example: indicia of threats, iytimidation, extortion and other forms of duress which may prey ou fear or
desperation and may constitiute coercion. {Akayesw TC, para. 688).
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of the perpetrators was still extant.

Error Fourteen: Failure to consider context in relation to consent issue
In Semanza the ICTR held that consent “must be given voluntarily and freely and is assessed

within the context of the surrounding circumstances.™* The Trial Chamber’s failure ta
address central aspects of context negatcs the findings in relation forced marriage.”’ First, to
the extent that threats existed, the threat emanated from outside agencies including, in large
part, the Kamajors, the CDF and from government forces. While the Trial Chamber
recognised this aspect of “forced marriage” in Kailahun,®®* it failed to address the clear
relevance of this to the charges relating to alleged coercion and exercise of ownership nights
by RUF members.”®® Having accepted TF1-314"s incriminatory testimony, the Chamber erred
by failing to take into account the admission that a reason for remaining in Buedu was that
civilians who attempted to escape might well be killed by the Kamajors, who werc known to
ki1l anyone who came from a rcbel zone,”* No proper reason for disregarding this evidence
existed and none was proffered. For the aforementioned reasons the charges must be

dismissed.

GROUND 40: Enslavement in Kailahun
The Trial Chamber erred in fact and in law in concluding, beyond reasonable doubt, that the

RUF was responsible for acts of cnslavement in Kailahun.”®” No reasonable tribunal could

have drawn such a conclusion on the evidence adduced.

Error: unreasonable interpretation of evidence/extrapolation from testimony
No reasonable Trial Chamber would have extrapolated, from the testimony of two individuals

— TF1-330 & TF1-108, a conclusion bevond a reasonable doubt of the occurrence of
hundreds of crimes, occurring ovcer a period of a decade, affccting hundreds of civilians. This
was exacerbated by reliance on a witness who was willing to falselv accuse the Appcllant of
being responsible for the gang rape and murder of -BB and who attcmpted to fucther

pervert the course of justice” is a powerful illustration of the resulting miscarriage of justice.

! fudgment, Para, 1410 and fin. 2621,

2 Semanza. para. 345.

*%3 Instead the Trial Chamber found state simply that women experienced a diminished choics.
s Judgmens, Paras. 1406 and 1460,

%5 Brima et al., Rule 98 Decision, para. 109.

*% Transcript/TF1-314, 2 November 2005, pp. 43.

%7 Judgment, paras. 1478-1486.

% Fudgment, Para, 597,

%% See Ground 18.
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The reliance on two witnesses to prove a crime base of this magnitude was an error of law
which invalidated the convictions.

308. The Trial Chamber erred by convicting the Appellant without being able to be sufficiently
precise.”® This is illustrative of a failure to be properly satisfied, as per the burden of proof.
This error was the consequence of the failure to provide notice to the Appellant of the charges

P As noted above the evidence that formed the

and the underlying material facts in support.
basis of these findings was provided by two witnesses, who purported to describe a system of
enslavement.” The system was “created” through late proofing sessions but was not
particularised in the indictment. The fact that the Chamber was unable to establish any
greater specificity is a direct result of these defects. It was guess work and demonstrably so. It
was wholly unfair to demand the Appellant to meet an allegation that could be the
cnslavement of 100 or, maybe, 500 pcople; with barely any identification of perpetrators or

vichims alike.

Error: failure to give reasons/rejection of huge amount of evidence
309. The Trial Chamber failed to have regard to the preponderance of evidence, both Prosecution

and Defence, that contradicted the tcstimony of TF1-330 and TF1-108. The Defence
witnesses — from a huge array of backgrounds — ran considerable risk and inconvenience to
travel to Freetown to give cvidence which roundly rebutted the Prosecution ease and,
moreover established a clear inference that civilans in Kailhaun saw the RUF (and the
Appellant) as eooperative.””’ The Trial Chamber’s dismissal of this — and all the exculpatory
— testimony was an abuse of discretion: the mischaracterising of the Defence case as *“limited

"4 was demonstrably wrong.

[to a] few privileged people who had access to [...] amenities
The evidence was far ranging (in its temporal and geographical and population seope). It
covered the whole of Kailahun from 1991 to 2002 and encompassed the experiences of
thousands of people. Moreover it was not undermined by cross-examination. The Appellant
invites the Prosecution to demonstrate otherwise.

310. The Trial Chamber clearly erred in making the key firding that civilians were not permitted

995

to have personal crops and were given no food supply.”™ There was no evidence of mass

starvation during the indictment period. The Trial Chamber ignored, without reason. the

"¢ Judgment, Para. 1417: “Approximately, 100 to 500 people from all over Kailahun District were forced to
work in various RUF-controlled farms.”

%! Annex B: Charges that led to eonvictions — no or insufficient ootiee.

%92 RUF Transcripts: TF1-108 (7-14 March 2006) and TE1-330 (14-17 March 2006).

%% Annex B: Samples of support for the Defence Case

** Judgment, Para. 531,
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overwhelming evidence given by the defence witnesses, that the cooperation between civilian
and fighters was the reasen that the Kailahun civilian population survived the conflict.”®
Further, the evidence was corroborated by a plethora of evidence, including Prosecution
exhibits 80, 81, 82, 83, 84a, and 84b.*" which established a system of cooperation between
civilians and fighters in which labour was exchanged for scrvices, supplies, and food. This
was evidence that supported the Defence case and was relevant to an assessment of the
indices of enslavement. No reasonahle tricr of fact could disregard this evidence and not feel

obliged to explain.

Error: palpably unreliable key witnesses
311. The evidence of both TF1-108 and TF1-330 is replete with inconsistencies to such an extent

that no reasonable tribunal could have afforded it probative value at all.*®® The fact that the
Chamber, in almost all respects, disregarded these frailties speaks eloquently to the evidence
that was improperly ignored. The inconsistencies between TF1-330°s evidence and
statements were marked on Exhibit 85; which were roundly ignored by the Chamber. This is
notwithstanding that the witness was unable to provide evidence of enslaved farming in any

999 #1000

village in Kailhun but Talia™™” and unable to identify more than a handful of “slaves,

Further the witness, who was illiterate, produced Exhibits 81-84, which supported the

Appellant’s case; showing coopetation (not chain-ganging) and food in exchange for work

Q01

(oot brutality). Moreover, the witness has strong, extraneous reasons to provide

compromised, partisan testimony, having stated his hope that the Prosecution would provide

1002

necessary medical reatment.’” - No proper reason existed for disregarding this evidence as to

the complete lack of eredibility of key Prosecution witnesses and no reason was proffered.

Errors of fact & law: remuneration & rewards
312. The Trtal Chamber repeatedly erred in law and fact by failing 1o assess indices of

"% Judgment, Para. 1413

%% Annex B: Samples of support for the Defence Case

%7 (p.17502); dated 13 February 1999, (p 35, line 27 — p 36, line 10), Exhibit 848, among many other examples,
was an wnstruction from the Agricnltural Secretary-General to the Master Farmer, instucting him to provide two
bushels of husk riee from the RUF rice for the brushing of the CDS farm.

7% Annex C: Examples of indicia of unreliability in relation to TF1-012, TF1-045, TF1-093, TF1-108, TF1-141,
TF1-263, TF1-330, TF1-330. TF1-261, TF1362 and TF1-366.

** Transcript, RUF, TF1-330, 15 March 2006, pp. 13-16.

1% Transcript, RUF, TF1-330, 1§ March 2006, pp. 22. Coincidentally most were claimed to be family
members of the witness or dead, except TFL-108.

'Y Transcript, RUF, TF1-330, 16 March 2006, pp. 13-42.

192 16.03.06 p 55, lines 19 — p 56, line 2
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enslavement, The Defence case was distegarded in its totality.’* The Prosecution have yet
to respond to these submissions. The evidence was not undermined by cross-examination.
The Chamber selected the high points of the Prosecution case and improperly disregarded the
remainder.

313. The Chamber failed in considering irelevant, in terms of indicia of enslavement, certain
forms of remuneration and benefils received by workers. The Trial Chamber itself — in direct
contradiction of ils own findings that workers received no rewards or any benefits for thcir
wotk — recognised that “government” farms were “organised to support the fighters and
civilians "'

314. The Trial Chamber erred in concluding that provision of medical and other services “cannot
be exculpatory or cxcusatory for the forced labour.”'®® The Trial Chamber further erred in
concentrating, in particular, upon financial remuneration to the exclusion of other forms of
benefit which were egually or more contradictory of the indices of enslavement. Key

toye

infercnces were drawn from the lack of money camed by fanm workers and load

™7 As pointed out in the Defence Closing Brief, the Sierra Leonean constitution

Carricrs.
sensibly excludes communal labour from the definition of forced labour. Similarly, the Sierra
Leonean Prohibition of Forced Labour Ordinance 1956 recognises the importance of
comnunal labour for public purposes. Morcover, the Trial Chamber ignored cogent evidence

19% and material goods and

to indicate that the national currency was not in use at the time
labour werc the only conveyors of value,

315. The Tral Chamber emred in ignonng Exhibit 83, produced by TF1-330 himsclf, as a result of
which the witness reluctantly conceded that civilians were provided with seedling rice in
exchange for their labour.'™?

316. The Tnal Chamber erred in ignoring Exhibit [96, which attested the to the setting up of
schools by the RUF, as well as Exhibits 238, 239, 240, 241, 242, 243, 244, 245, 246, 147,
248, 249, 250, 251, 252, and 256, all of which were indicative of cooperation between

civilians and the RUF over the whole period of occupation. These alone give mise to

19 Defence Closing, Para. 243 — 278 and 138 — 154, Please see Ground 34 and 37 for related submissions
forced training as enslavement.

1% fadgment, Para. 1417.

1% Judgment, Para. 1421.

1% Judgrment, Paras. 1480, 1420

1% Judgment, Paras. 1483, 1420.

1%% TF1-114/Transcript, 28 April 2005, pp. 99. lines 3 — 11. TF1-114, agrecs that farmners were bartering as the
SL currency was nol of value there. Agrees it was surviving by trading goads in difficult war circumstances,

Q: It is vight, isn't it, that it was normal for all at that time in the absence of 2 Sierra Leonean currency, people
werc fed instead of being paid?

A. Yes, sir. You were fcd to work, so that you have energy to do the work. There was no other reward.

19 TF1-330, Transcript, 16 March 2006, pp. 35 - 36.
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reasonabie doubt as to occurrence of enslavement in Kailahun.
317. The Tral Chamber erred in concluding that workers in fact received no other kinds of

benefits, such as food,””'’ ignoring Prosecution evidence that supported the Defence case,

107} 11z

tncluding that which attested to the provision of food to workers ™' as and other benefits:
free medical care and free schooling.'®"

318. The Trial Chamber failed to recognise that pariicipation in the system of colleetive provision
was also repaid by protection from non-RUF threats in the form of the Kamajors, the CDF

and government forces.'”* In light of the context, this was of considerablc value to civilians.

GROUND 42

319. This ground is incorporated into Ground 39.

GROUND 43: Child soldiers
320. The Tnal Chamber erred in law and fact in concluding beyond a reasonable doubt that Sesay

was liable under Article 6(1) of the Statute for planning the use of persons under the age of
15 to participate actively in bostilities in Kailahun, Kono, Kenema and Bombali Districts
between 1997 and September 2000, as charged in Count 12.'"® No reasonable Tribunal,
properly directing itself, could have reached this conclusion on the basis of the evidence

adduced.

Error One: Crimes within framework of plag
321. The Tnal Chamber failed to make any or adequate findings as to whether use or conscniption

by others of child soldiers was within the framework of any plan made by Sesay. In Galic,
the ICTY Trial Chamber stated that individual criminal responsibility for planning requires
that “the crime was actually committcd within the framework of that design by others.”’*'* In
Akayesu, it was stated that “Anticie 6(1) implies that the planning or preparation of the crime
actually leads to its commission.”7 It is precisely “the requirement of specificity [that]

distinguishes ‘planning’ from other modes of liabiliry.”*'*

"1 Tria| Judgment, para. 1480, 1424.

" TF1-045/Transcript. 24 November 2003, pp. 71, line 10— pp. 72, line 26.

101? TF1-37V/Transcript, 28 July 2006, pp. 129, line 24 — pp. 130, line 19,

055 See, generally, DIS-074, DIS-077, DIS-078, MS-080, DIS-128, DIS- 149, DIS-157, DIS-163, DIS-164, DIS-
177, DIS-178, DIS-187, DIS-188, DIS-191, DIS-223, DIS-252, and D1S-301.

M4 TF1.37 1 Transeript, 21 July 2006, pp. 60, line 1 —pp. 62, line 4.

** Judgment, para. 2230, and Corrigendum, para, 9.

91 Galic, Tiial Chamber Judgment, para. 168.

“' thayesu, Triat Charnber Tudgment, para, 473.

'S Brdjanin, TC at para. 358 (emphasis added). As a result, the ICTY found “the evidence before it insufficient
to conclude that the Accused was Involved in the immediate preparation of the eoncrete crimes™.
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322, The Triat Chamber made several errors in this regard. First, the Trial Chamber approached
the evidence in such a way as to prevent consideration of whether crimcs were within the
framework of Sesay’s plan. The necessary finding of actual commission of specific crimes
{see above) depends, of course, upon the identification of victims. While international
criminal law recognises some exceptional circumstances in which this Is impossible, it then
demands use of specimen counts. This was erroneously not required by Trial Chamber 1. This

lack of notice is incurable.

323. The consequence was that the Chamber was unable to identify a representative sample of
child soldiers that precluded thc Chamber from making proper and valid findings on the
Appellant’s actual commission. It could not then decide whether the use/conscription of any

such child was within the framework of Sesay’s design.

324. Second, the Trial Chamber erred in fact in holding Sesay responsible for the use/conscription

of child soldiers in Bombali and Kcnema. Its findings on Sesay’s responsibility referred to no

1% The Trial Chamber specifically found that “no liahility

#1020

acts outside Kailahun and Kono.

can be attributed to the Accused in refation to crimes committed in ... Bombali.

325. Third, and in the alternative, cven if one excuses the Trial Chamber’s non-identification of
specified crimes, there remains the failure of the Trial Chamber to convincingly approximate
the number of child soldicrs used pursuant to Sesay’s plan. This invalidates any finding that

the crimes concemed were within the framewurk of Sesay’s design. it would be absurd to

1C21

assert that the acts for which the Appellant was to be held responsible ™ affected “thousands

431022

of children of varying ages and not only because the Prosccution relied upon the

evidence of only three victims: TF1-141, TF1-263, and TFI-117. It was wholly
impermissible, in light of the insuperable problems caused by the lack of specificity and
notice, to extrapolate from this figure to these thousands. The maximum number of victims

identified, with any proper degree of (culpable) precision, must be a small fraction of this

1023

number, Even before considering other errors, the attribution of liability for “thousands”

219 Tudgment, paras, 2224 2228.

"2 Judgment, para, 1692.

2! Those being only in Kono and Kailahun (and as 1o Kaiiahun only Daru). See Judgment, paras, 2226-2229.
"2 udgment, Para. 1617.

%3 Example: As cvinced by the Appellant’s acrivities at Bunumbu, presumably the focus of his alleged
culpability, the Trial Chamber states that *'in 2ll, about 500 people were sent to train at Bunumbu” during its
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of child soldiers must be inaccurate, improper, and invalid.

Error Two: Failure to allege any ‘acts’ which could constitute “planning”
326. The Trial Chamber erred in fact and law in concluding that any of the acts that it associated

with Sesay could be deemed “planning”.'*** A command role in a military unit, including

capacity to give orders, does not alone meet the substantial contribution standard necessary to

establish planning.'””* Planning means “one or several persons contemplate designing the

)’,026 It e

commission of a crime at both the preparatory and execution phases. cnvisions one or

more persons formulaling a method of design of action, procedure, or arrangement for the
accomplishment of a particular crime.”'”*’ As to the remaining acts, the Trial Chamber failed

to identify evidence that Sesay himself planncd the design or implemcntation of a strategy

1028

utilising child soldiers.” " the Chamber appears to have disregarded a reasonable inference

that the Appellant simply adapted his conduct to an existing strategy to use child soldiers, the

formulation and execution of which was planned by others. The Chamber’s finding support

no other interpretation. The junsprudence indicates that this is not “planning,”mg

Error Thrree: Orders constituting planning
327 The Trial Chamber erred in law and fact in concluding beyond a reasonable doubt that “Sesay

51030

gave orders that ‘young boys’ should be trained at Bunumbu and that this constitutes

planning the use or conscription of child soldiers. The Trial Chamber found that the “young

€31

boys” to whom Sesay issued orders at Bunumbu “were 15 years of age and above. In any

cvent, the Trial Chamber cites only one piece of valid evidence for this finding,'™" the

evidence of TF1-366. It is submitted that no reasonable trier of fact could have arrived at this

operation and the witness estimated that “45 percent” of those taken there were under the age of 15 (.Judgment.
para. 1438).

%% Giving orders, receiving reports and giving speeches at training camps, personal use of child soldiers as
bodyguards, distribution of drugs as “rmorale boosters™ as well as anything resuliing from being “one of the most
senior RUF commanders, Judgment, paras, 2226 and 2227,

"2 Santie Appeals Judgement 23 October 2001 (Proseeutor v. Kupreskic paras 365)

9% dkayesu, Trial Chamber Judgment, para. 480; see also, the following ICTY decisions: Prosecutor v. Tikomir
Blaskic, Case No. 1T-95-14-T, Judgemen!, Trial Chamber, 3 March 2000, para. 279; Kordic, at para. 386,

927 Semanza, atpara. 380.

7% Signiticantly, the Trial Chamber asserts no evidence of a planning meetmg that Sesay attended or that the
crime took plaee in an area where Sesay had overriding authority, which seems to be the evidence most often
cited when establishing that someone contributed to the planning of something.

W2 proseeutor v. Simba, ICTR TC , Para, 405: The Prosecution argues that Simba partieipated in the planning
of the three massacres on 21 April. There is no direet evidence of this. Moreaver, the Chamber is not satisfied
that this is the only reasonable inference available fromn the evidence. It is also possitle that loeal authorities
formulated a plan of attack and then requested Sirnba to assist in implementing it.”

¢ 1ydgment, para, 2227,

%! Iudgment, Para. 1638.

% Judgment, para. 1638.
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conclusion. No such evidence arises from the testimony cited of TF1-199.'9 Additionally
the Trial Chamber also relies upon TF1-371, purportedly in further suppart.! Although

TF1-371 asserted that SBUs accompamed Sesay, he staics on the very next page of his

1035

testimony, that those eoncermied were over 15 years of age. ~ The sole basis for the findings

thus rests upon TF1-366. No reasonable trier of fact would have based findings on such a

basis. This constitutes a miscarmiage of justice.'®™

Error Four: Sesay’s receipt of reports re Bunumba as “planning™
326. The Trial Chamber erred m fact and/or law when concluding reports from Bunumbu were

hand-delivered or communicated to Sesay, and delivery confirmations communicaied back to

1637

the base. This finding was based solely on thc cvidence of TF1-362, and must be

unreasonable as a result.'®™® To basc such a significant finding — without the benefit of

corroboration —~ is not, in light of the burden of proof, a reasonable approach to findings of

1139

fact.”” The unreasonable nature of the Trial Chamber’s findings become clearer in light of

the fact that Prosecution witnesses, who coniradicted TF1-362’s accoumt of Scsay’s
involvement in the training base, were telied upon to support a eonclusion that the training

was forced,'*® but disregarded when the Chamber was purportedly assessing the reliability of

3 Transcript/TF1-199, 20 July 2004, pp. 37

3% Transcript/TF1-371, 21 July 2006, pp. 63.

3% Transcript/TF1-371, 21 July 2006, pp. 64.

"¢ Annex C and see Defence Closing, Para. 348 — 389 (Training Base submissions).

Y7 Judgmeut, paras. 2227, 1639; Transcript of 22 April 2005, TF1-362, p. 12 (CS).

W3 See Defence Closing, Para, 348 — 389 and also Ground 34,

'*? RUF Prosecution Witness TF1-362 recewved an unknown quantity of money from the SCSL Prosecutor, the
larter saying to . “Please put it into good use and take care of yourself” (Prosecutor v. Taylor, 02.02.08,
p-5147} This payment was not disclosed to the Defence and the witncss could provide no reason for it. On
myriad occasions, evidence emerged of express hostility by the witness towards Sesay 22.04.05, p.74, line 2% -
p. 79, line 15, XX-Sesay: . (pp61 line 13-15 & 22) Witness
agrees thal Sankoh was imprisoned in Frestown in May 2000 and that the RUY disarmed under Sesay’s
teadership, leaving Foday Sankoh in prison from where he never came out. Wimess stated that “if only Foday
Sankoh was the jeader that would have stayed throughout the disarmament, the peaese would have been
good.. It was highjacked. Foday Sankoh's revolution was ruined by men like General Issa.” Witness stated that
the revolution believed in for over ten years was ruined by General Issa and Moesquito. Witness elaborates
that “if a zevolution has come in a eountry and derailed mauy people's causes, teaches smdenis who had joined
the revolusions and it fails because -- it is painful. And more so e was deing the right canse, bnt later it failed. It
was not in place. He spoiled it”. 22.04.05, p.76 Iine 15 - p.80, line 9, Witness also suggests that Sankoh’s
revolntion failed because Sesay followed Taylor's advice to release the UNAMSIL hostages, rather than use
thern to bargain for Sankoh’s freedom, 25.04.05, p.76 line 15 — p.80, ling 9, A X _Sesay: Wiiness says was
punished by Sesay in 1998 for ill . Witness
believes that Sesay did not treat fJJ} fairly as be punished Jll with no investgation. TF1-362 says Sesay never
treated airly, 26.04.05 59:20 -60:9, XX-Sesay: 362
. The witness edmiis making false allegarions aga/nst birn 25.04.05, XX-Sesay: Witness is referred to
first statement dated 1&th May 2004, 10714, where she accused Sesay of capturing [JJJ and foreibly
recruiting . into the RUY {ppl07 line 24-29). Witness admits - lied and joined the RUF willingly and that
. first statement was made out of fear. The witness offered no explanetion for implicating Sesay other than
the non sequitor that he was the eonunander at the end. (pp.108 line 21-29 pp111 line 14-17, ppl12 line 10-20).
1™ Example, TF1-114 (see Judgment, fin. 2723 — 2728, 2729) and TF1-108 (Judgment, fin, 2724)
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this incriminatory thesis.'™' The Chamber inappropriatcly selected evidence to construct a

case, in breach of their duty of impartiality and the presumption of innocence.

Error Five: Reporting and orders in relation to Yengema
329. The {rial Chamber erred in fact and law in concluding that the training Commander at

1042 and later to Sesay

Yengema, Monica Pearson, reported directly through Sesay to Bockarie
only.'® This conclusion — a comerstone of the Trial Chamber’s findings as to the substantial
role of Sesay In planning the conscription and use of child soldiers — was based solely on the
evidence of TF1-362, The Trial Chamber similarly erred in finding that Sesay issued orders
to move the RUF training base {from Bunumbu to Yengema in Kono District and that Sesay
personally discussed the creation of the new Yengema base with the training Commander.**
As set out above, any use - let alone uncorroborated vse — of this witness is manifestly

unreasonable, to the point of absurdity.

Error Six: Receipt of reports substantialty contributed te crimes
330. Notwithstanding the abovementioned factual errors, the Trial Chamber further erred in

concluding that receipt of reports substantially contributed to crimes. As mentioned above,
the Trial Chamber had to be satisfied to the criminal standard that the alleged planning

actually led to the commission of specific crimes.'*

Error Seven: Findings that Sesay’s visits to Bunumbu constituted “Planning”
331. The Trial Chamber erred in law and fact in concluding beyond a reasonable doubt that Scsay

articipated in the training bases.'® This participation, according to the Trial Chamber, was
p p g P P g

™M1 Gee Defence Closing, Pura. 377 (1'F1-114) and Para. 374 (TF1-168).

M2 Transcript of 22 Aptil 2005, TF1-362, p. 16 (CS).

1" Trial Judgment, para. 1647.

1844 Trial Judgsuens, para. 1646.

"3 Brdianin, Trial Chamber at para. 358: “Although the Accused espoused the Strategic Plan, it has not been
established that he personally devised it. The Accused participated in its implementation mainly by virue of his
authotity as President of the ARK Crisis Staff and through his public viterances. Although these acts may have
set the wider framework in which crimes were conunitted, the Trial Chamber finds the evidence before it
insuffictent to conclude that the Accused was involved in the imrpediate preparation of the concrete crimes. The
requirement of specificity distinguishes ‘plapning’ from other modes of liabilaty.”

%6 Judpment, paras. 1441 & 1643. Para. 1643: “On occasion RUF Commanders including CO Vandi, CO
Denis and Sesay wisited Camp Licn and addressed the recruits. Commanders generally identified themselves at
the culsel of their addresses, Sesay on one occasion informed the recruits (hat his security "boys” were capturing
civilians und sending them te the camp. TF1-141 further recalled: “Then he also said thar if at all anyone had
[...] gone through the training, if vou go to the front line to the battlefield, whatever you were told to do is what
you will do. If you failed 1o do it, like, he himself, he wiil not accept that. He even set an example, he said he
would execute you if you failed to do what you were told to do™. (citing Transcript of 12 Apri 2005, TF1-141,
pp. 30-32). Judgment, Para. 2226 - Sesay also visited Camp Lion and addressed the recruits. Sesay told the
trainees that they would be sent ro the baltlefield and that if they failed to comply with ordecs, they would be
The Prasecutor v, Issa Hassan Sesay, Morris Kallon, and Augusiine Gbac 125
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principally in the form of speeches made at the Bunumbu training camp and the passing and
receipt of messages — see above. The Trial Chamber erted in drawing this conclusion and in
basing it upon the testimony of TF1-141. Reliance upon this wilness, which appears
repeatedly in the judgment, was wholly unrcasonable given his frailties.'" The witness
constantly contradicted himself — including when describing the purpose for Sesay’s visit to
the camp. No reasonable frier of fact would have relied upon this evidence to sustain a
finding as significant as this. The Chamber, not only disregarded the stgnificant contradiction
that emerged during cross examination,'™® but (urther erred in selecting the most
incrmminatory aspect of the testimony — that Sesay had threatened the recruits — whilst

ignoring the obvious credibility issues, "*

Error Eight: Findings on visit to fighters preparing attack on Daru as “planning”
332. The Tria! Chamber erred in law and fact in concluding that beyond a reasonable doubt that

“in December 1998, Scsay visited RUY fighters including children under the age of 15 who
were preparing 1o conduct an attack on Daru.” The Trial Chamber further erred in finding that
Sesay “distributed drugs as ‘morale boosters® for these fighters.”'®*® No reasonable Tribunal,
properly directing itself, could have reached this conclusion on the basis of the evidence
adduced. In fact, TF1-141 did not state that Sesay provided drugs — only tobacco and

aleohol.!™

Errors Nine & Ten: Findings on Sesay’s own child soldiers and failure to consider
Defence case/failure to give reasons
333, The Tral Chamber erred in law and fact in concluding beyond a reasonable doubt that

Sesay’s bodypuards, including persons under the age of 15, partieipated with Sesay in the
attack on Koidu in December 1998 and asccompanied Sesay as his security at Yengema in

May 2000.'%2 No reasonable Tribunal, properly directing itself, could have reached this

executed.

1947 Annex C: Examples of indicia of unreliability in relation to TF1-012, TF1-045, TF1-093, TF1-108, TF1-

141, TF1-263, TK1-330, TF1-330, TF1-361, TF1362 and TF1-366.

"% Transcript RUF, TF1-141, 12 April 2005, p. 30— 33, compared to Transcript RUF, TF1-141, 15 April 2005,
.93

™ Annex C: Bxamples of indicia of unreliability in relation to TF1-012, TF1-045, TF1-093, TF1-108, TF1-

141, TF1.283, TF1-330, TF1-330, TF1-361, TF1362 and TF1-366.

% Judgrment, para 2227.

%" Judgment, para. 1650.

51 Judgment, para. 2227, Likewise, “Durmg the attack on Koidu Town in December 1098, Sesay was

accompanied by his security guards, which included children between the ages of 12 and 15 years. Sesay’s

security guards aecompanied him to ensure his safety Judgment, Para. 1671 and 1735; Transcript of 22 June

2006, TF1-367, pp. 34-35 and “ithere were armed bovs between 10 and 12 years of age who aceompanied Sesay

when he visited the Zambian detainces at Yengerna in May 2000 and they were acting as his bodygaards and
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conclusion on the basts of the evidence adduced. The Trial Chamber erred in law/procedure

by failing te consider the plethora of cogent Defence evidence indicating a complete lack of

responsibility, on Sesay’s behalf, for planrning, use or conscription of child soldiers.'®”?

334, The Tnal Chamber ignored the cogent evidence of senior ranking members of the
peacekeeping force, including, DIS-310"* und General Opande, ' that Sesay did not have
child seldiers. The Trial Chamber erred in preferring the evidence of Prosecution witnesses
who, by and large, placed the use of those soldiers in Kailahun District in which there was no
“attack” against the civilian population'®® and who were principally insiders & accomplices.
There was no principled basis for this stance. In so doing, the Trial Chamber subverted its
own findings on the legal requirements as to analysis of the testimony of accomplices and
insider witnesses — it having asserted awareness of the legal requirement 10 exercise great

caution - and to consider whether the witness had an ulterior motive to testify. '’

Error Eleven: Failure to require notice of Prusecution case
335, The Tnial Chamber further erred in failing (o require the Prosecution to providc notice to the

Defence, thercby precluding the possibility for Sesay to respond to the Prosccution’s
allegations. In particular, the Trial Chamber erred in failing to require the Prosecution to
provide specimen counts and in permitting the Trial Chamber to continually adduce an
avalanche of new allegations throughout the course of the trial. As regards crimes that arc
alleged to be continuous, it is very casy to have self serving accomplices allege and ditficult
to defend. It is however much mere difficult to substantiate with specimen counts that require
names and details that can be defended. The Trial Chamber erred in fact and law in not
recognising the pleading requirements, and finding Sesay responsible for planning the use

and conscription of child soldiers.

GROUND 44: UNAMSIL (Counts 15 and 17)
. The Trnat Chamber erred in law and fact in concluding that Scsay was liable under

tad
(¥
o,

were therefore actively participating i hostilities”, Judgment, Para, 1736

"3 Annex B: Samples of Support for the Defence Case,

934 D183 10/ Transcript, 6 March 2008, pp. 41, line 22 - pp. 42, line 10,

% D1S-249/ Transcript, 11 March 2008, pp. 124, lines 10 13 General Opande testified that the one or two kids
that he saw that were under 15 and totting AKs "“were just hanging around on the roadblucks or being used like -
- or they were pretending to be in charge of that particular roadblock carrying or they have a rope in acress the
road.”

"% See Ground 38 and aecompanying submissions.

57 Trial Judgment, para. 498 “The Chamber bas approached the assessment of the religbility of the evidence of
accomplice witnesses with caution and has always considered whether or not an accomplice has an ulterior
motive to testify such as assurances of a quid pro quo from the Proseeution that they will not be prosecuted.
Where possible, the Chamber has looked for corroboration of the cvidence of accompliee witnesses”, citing
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Article 6(3) of the Statute for fatling 10 prevent or punish his subordinates for direciing 14
attacks against UNAMSIL personnel and killing four UNAMSIL personnet in May 2000, as
charged in Counts 15 and 17.'% In particular, the Trial Chamber erred in law by not
requiring this alleged commission, namely the reasonable and practical measures which ought
to have taken, to have been pled. Further the Trial Chamber misapplied the requisite legal

1959 and disregarded salient facts in determining the Appellant’s 6(3) liability.

glements
337. No reasonable Tribunal, properly directing itself, could have reached the conclusion that: (a)
the Appellant had effective control over all or any of the perpetrators; (b) the Appellant did
not issue the appropriate orders to prevent the attacks; and (c) that it was reasonable to have

expected him to have imtiated investigations, in light of the prevailing circumstances.

[.ack of pleading of “events” and the “reasonable and practical measures”
338. The Trnial Chamber comrectly identified that the Prosecution must plead material facts with a

2 LUG)

“sufficient degree of specificity which requires that an Indictment contain “‘a concise

01061 al‘td

staternent of the facts of the case and of the crime with which the suspect is charged
the requirement that the Prosecution must plead “the relationship of the accused to his
subordinates, his knowledge of the crimes and the necessary and reasonable measures that he

failed to take to prevent the crimes or to punish his subordinates™ with a sufficient dcgree of

AFRC Appeal Judgement, paras 128-129 and Muvunyi Appeal Judgement, para, 98,

19%* Jadgment, Para. 2284.

19 K ordic and Cerkez, 1C1'Y Appeals Chamber Judgment, December 17, 2004, para, 839: Kordic and Cerkez,
ICTY Appeals Chamber Judgment, December 17, 2004, pata. §27; Blaskic, ICTY Appeals Chamber Judgrment,
July 29, 2004, para, 484; Limaj et al,, ICTY Trial Chamher Judgment, November 30, 2005, para, 520; Halilovie,
ICTY Trial Chamber Judgment, November 16, 2005, para, 56; Strugar ICTY Trial Chamber Iudgment, January
31, 2005, para. 358; Brdanin, ICTY Trial Chamber Judgment, September 1, 2004, para. 275; Galic, ICTY Trial
Chamber Judgment, December 5, 2003, para. 173 (similar); Stakic, ICTY Trial Chamber Judgment, July 31,
2003, para. 457; Kordic and Cerkez, {CTY Trial Chamber Judgment, February 26, 2001. para. 401: Blaskic,
ICTY Trial Chamber Judgment, March 3, 2000, para. 294; Delalic et al., ICTY Trial Chamber Judgment,
Novembet 16, 1998, para. 346; Blagojevic and Jokic, ICTY Trial Chamber Judgment, January 17, 2003, para.
790,

080 Gee Judgment, Paras. 321.327: AFRC Appeal Judgement, para. 37. The Appeals Chamber also eonsidered
the required degree of specificity in an indictment at paras 41, 81-87, 99-11, 114-115 of the AFRC Appeal
Indgement and in the CDF Appeal Judgement, paras 442-443, This Chamber also has considered the specificity
with which the Indictment must be pleaded in the Sesay Decision on Form of Indictrment; Prosecutor v. Kanu,
SCSL-2003-13-PT, Decision and Order on Defence Preliminary Motion for Defects in the Form of the
[ndictment (TC), 19 November 2003 [Kanw Decision on Form of Indictment]; and in Kordewa Decision on
Form of Indictment; Kamagra Decision on Form of Indicuneut; and in Prosecutor v. Norman, Fofana and
Kondewa, SCSL-04-14-T, Decision on the First Accused’s Motion for Service aod Arraiymunent on the
Consolidated Indictroent (TC), 29 November 2004, paras 22-2% [Norman Decision on Service and
Artaignment], which findings were not disturbed on appeal. Prosecutor v. Norman, Fofana and Kondewa,
SCSL-04-14-AR73, Decision on Amendment of the Consolidated ludictment (AC), 16 May 2003, esp. para. 53
[Norman Appeal Decision on Amendment of Indictment].

YV prosecutor v. Kvodka, Kos. Radic, Zigic, IT-98-30/1, Decisions on Defence Preliminary Motions on the
Form of the Indictment (TC), 12 April 1999, para. 14 [Kvocdia ef 4l Decigion on Form of Indicmment], cited with
approval in the 4#RC Appeal Judgement, para. 37,
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specificity, °®® and then disregarded these admonishments. The Prosecution were permitied to

adduce allegations and new cvidence, throughout the trial and throughout the Kallon and

Gbao case, depriving the Appellant of any opportunity to meet the charges. At no time,

whether tn the pleadings or the evidence were the Prosecution required to indicate the

measures that Sesay had failed to take. At no time was Sesay eross-examined on his failure
and asked to account for it. In short the Appellant was deprived of the notice that would have
allowed for effective preparation.

Superior-Subordinate Relationship'*®

339. The Trial Chamber erred 1n fact and taw in concluding, beyond a reasonable doubt, that as
“Sesay was effectivcty the overall military Commander of the RUF on the gmuncl"’1064 this
equated to effective control over all the perpetrators, The Trial Chamber disregarded all the
relevant evidence that would have established Sesay’s lack of control over the vast majority
of the RUF Commanders responsible for the UNAMSIL attacks or, having regarded it, failed
to draw reasonable inferences. fn particular:

340. The Trial Chamber fatled to examine and expressly exclude the reasonable doubts raised by
the Appellant and Fxhibit 212 (the relevant radio log book). The latter was — in the
circumstances — the most cogent and undisputed evidence of his relative impotence.'**® The
conclusion that “RUF Commanders reported to Sesay;” “that Commanders ofien sent
messaves to Sankoh and Bockarie through Scsay,” and that “Sesay’s ahility to discipline is
demonstrated by the evidence that on one occasion a Commander sought his assistance with

»1064

respect to recalcitrant troops was a demonstrably inadequate analysis to base a

conelusion of effective controf of thousands of combatants. Moreover such analysis was

manifestly flawed.!*®’

1092 4 FRC Appeal Judgement, para. 39. See also ,Krnojelac Second Decision on Form of Indicrment, para. 18,
1983 kordic ond Cerkez, ICTY Appeals Charmber Judgment, Decembrer 17, 2004, para. B4G; Blaskic, ICTY
Appreals Chamber Judgment, July 29, 2004, para, 375, Blagofevic and Jokic, ICTY Toal Chamber Judgment,
JTanuary i7, 20085, para. 791

%! ;udgment, Para. 2268,

767 See, Anncx [ UNAMSIL evidence

068 Judgment, Paca. 923.

%7 sesay’s lack of authority to control certain commanders is evident in those messages in above in foutniote §
starting with RUF Radio Log, pp. 8742, Smile to Survival, dated 4 November 1999; see for example RUF Radio
Log, pp. 2768 (0008843, 12 October 1999, Smile to Isaac (Sankoh instructs [saae to meet Sesay at Magburaki
and o take Sesay to Makeni and akc orders from Sesay, in cornments Sesay states that Superman, Gibril
Massaquoi and Isaac did not accept Sankoh instruction to take orders from Sesay, they went looting); RUF
Radio Log, pp. 28612, 16 October 1999, to Concord from SSS {Sesay sent Kallon 1o meet with Superman and
Isaac to tight vut what the problein is, they have been looting}; RUF Radio Logs, pp. 2772 00008848, Smile to
SSS/TB (in comments states that the looting of the property of the bishop and the NGOs was due to Sankoh
order to attack AFRC at Makent, Sesay states that he never trusted Superman ot al after April 1999, during this
period he lived at Teko Barracks during the day and went to Magburaki 2t night to sleep. Insofar as the looted
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341. The Trial Chamber’s assessment under article 6(3) was based almost exclusively on an
erroneous perception of the Appellant within a chain of command. This was not a sufficient
analysis. First, the Chamber failed to impute any authority to Sankoh. It was unreasonable to
conclude — and irrelevant to the issue — that Sankoh’s role was limited to “primarily political
issues and oversight of the RUF organisation as a whole.”"**® No reasonable trier of fact
could have artived at this conclusion.'® Foday Sankoh was in direct contact with and giving
direct orders to the Commanders over whom the Accused was held to have had effective
coniro!.'"”° Further, in concluding that “‘the chain of command with Sankoh as the Leader,
Sesay as BFC and Kallon as BGC functioned effectively prior to Sankoh’s arrest on 8 May
2000”'""! was operative and significant was a conclusion that failed to address alternative and

. 1672
more relevant inferences.

goods are conceried Sesay failed to retrieve the NGO vehicles trom Superman et al. as they did consider him a
commander); RUF Radio Log, pp. 2639 00008735, 21 October 1999, to Smile from Survival {Sankoh had ro
intervene regarding the stolen vehicles, Superman claimed to have retrieved them); RUF Radio Logs, 2793
00008868-69, 19 November 1999, Smile to Supennan (instructed 1o release vehicle of Col Nya, Sesav not
involved here).

0% Judgment, Para. 2268.

'ofg See, Annex H: UNAMSIL. evidence.

™9 Transcript of 25 May 2007, Issa Hassan Sesay, pp. 65-68 (Komba Gbundema, the commander responsible
for capturing the ITTNAMSIL peacekeepers had been in dircet contact with Sankol and had received orders from
him); RUF Radio Log, pp. 18644, From Kallon to Sankoh, dated 3 May 2000; RUF Radio Log, pp. 2833
00008097, 3 May 2000, From Mzkeni 1o Leader (explanation to Sankoh as to why fighting broke out from
Makeni to Maghuraka, “UNAMSIL attacked ns and forcefully disarmed my men™)

") Judgment, Para, 2268,

1972 Transcript of 23 May 2007, Issa Hassan Sesay, pp. 13, L.6-8 {Sesay states that Sankoh was operating a
sysiem of divide and rule, giving mstruetions to Sesayv and also directly ta, say, Gbundema):Transcript of 23
May 2007, Issa Ilassan Sesay, pp. 16, L. 1 (Sesay states that he cnly had authority after the arrest of Sankoh on
% May). Transcript 25 May 2007, Issa Hassan Sesay, pp. 9 (Kallon did not communicate to Sesay the
information he had received from Lieutenant-Colonel Turay that he had stopped the UNAMSIL peacekeepers in
Magburaki from taking over the Arabic Cellege and was awaiting orders [rom his ¢commanding officers);
Transcript of 23 May 2007, Issa Hassan Sesay, pp. 12 (Sankoh did wot consult Sesay with his decisions rather he
Just instructed him on what to do, he did not heed Sesay’s advice nof to arrest military observers); Transcript of
25 May 2007, Issa Hassan Sesay, pp. 16-17 (evidence of commmnieations between Sankoh and Kallon that
bypassed Sesay as well as orders from Kallon to his subordinates given without the knowledge of Sesay, these
comurunications were dated 12 February 2000 and eoncemed UNAMSIL in Masingbi and Makeni); Transcript
of 25 May 2007, Issa Hassan Sesay, pp. 30-31 (Sankoh was consistently changing his mund regarding the
UNAMSIL deployment to such an cxtent that Sesay did nut know how to treat his orders); RUF Radio Log, pp.
2780 00008856, 28 October 1999, Black Moses to $55(Sesay in Makeni, concerns complaints of people in town
of Gbant Kamaranka under control of Komba Gbundema, Sesay states he had no control over Gbundema, the
latter only took orders from Sankoh and Superman); RUF Radio Log, p. 18639, from the Sankoh to Kallon,
dated 16 April 2000 (Sankoh contacied Kallon directly and through Sesay coneerning the DDR programmes. it
could he inferred that Sankeh saw Fit to contact Kallon directly as Sesay’s order did not snffice, Sankoh’s orders
were fhat only he could give *‘the green light” where disarmament was eoncerned, see Transcript of 25 May
2007, Issa Hassan Sesay, pp. 36, L.17-21); RUF Radio Log, p. 18642, Chairman (Sankoh?) 1o Kalien, dated 29
Apnil 2000 (Sankoh (7} ordered Kallon, thus bypassing Sesay, 1o release certain soldiers and to send a Vanguard
trained by Sankoh to his location); RUF Radio Log, pp. 2608 00008685, 17 July 1999, Simile to SSS (Sesay still
seeking permission from Sankoh to travel from Buedu to Koidu and baek as lare as July 1999); RUF Radio
Log, pp. 2704 00008779, 10 Janunary 2000, Komba Gbundema to Leade: (Guinean ECOMOG mtercepied,
carrying a lot of ammunition, not sent to Sesay); RUF Radio Log, pp. 2809; RUF Radio Log, pp. 2718
00008793, 9 February 2000, Smile o Komba (conceming low flying low over Rokpur Market the day before
putting army and civilians in disarray, not sent to Sesay); RUF Radio Logs, pp. 2815 00008892, 1 March 2000,
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342, In concluding that between February and May 2000 “it was Sesay who most regularly
transmitted orders to RUF fighters including orders to “all stations” and “all

107 «that during this period Commanders implemented Sesay’s orders,

commanders,

reported back to him and actively sought orders from him,”'"”* and that “Sesay was able to

assign commanders to particular Brigades” the Trial Chamber erred. The Chamber ignored

the relevant evidence.'®’*

343, The conclusion reached, “that Sesay exercised effective control over RUF fighters in the
Makeni area, including Kallon, who perpetrated the attacks direeted against UNAMSIL

personnel on 1, 2 and 7 May 2000”'%"® was not supported by evidence. The evidence

Smile to Col. Rogers (tell commanders to exereise restraini, not sent to Sesay); RUF Radio Log, pp. 2733
00008811, 26 March 2000, Kalloo to Smile (re handover of red cross vehicle}; RUF Radio Log, pp. 2738
00008813, | April 2000, Rashid Sandy to Smile (colonel telling Sankoh he has arrived in Kailahun, not sent to
Sesay); RUF Radic Log, pp. 2740 00008815, 3 April 2000, Smnile to Kposowa (inguiry about food for soldiers});
RUF Radio Log, pp. 2740 00008815, 4 April 2000, Rashid Sandy ro Smile (situatioo report, not sent to Sesay);
RUF Radio Log, pp. 2741 00008816, 5 April 2000, Komba to Sankch (report to Sankoh that Rambo 1s harassing
civilians); RUF Radio Log, pp. 2742 00008817, 5 April 2000, Sandy to Smilc (regarding arrangements for “‘two
brorhers” travelliog got Sankah from Monrovia); RUF Radio Log, pp. 2742 00008818 5 April 2000, Moriba
Koroma to Sankoh (Safe amival in Magburaki); RUF Radio Log. pp. 2845 00008053-56, 6 Apnl 2000,
Chairrnan RUFP (Sankoh?) to all Commanders (instructions to treat civilians and NGOs well, don’t take
property, “‘anyone who violates will be subject 10 discipline™); RUF Radio Log, pp. 2751 040008826, 14 April
2000, Gbao to Smile (reports that he could mect Gadafi, not sent to Sesay); RUF Radio Log, pp. 2819
00008396, 16 April 2000, Smile to Sparrow (Kallon) (Don’t let anyene fool yon on disarmament); RUF Radio
Log, pp. 2736 00008831-32, 18 April 2000, Gbao to Sankoh (informing Sankoh that Supermans wile arrived in
Port Loko, not sent to Sesay); RUF Radie Logs, pp. 2833 00008096, 23 April 2000, Chairman & Secretary of
Bo to Sankob, (report of situation on ground 1o FD from Chairmman & Secretary of Bo); RUF Radio Log, pp.
2764 00008739, 23 Apnl 2000, From Kallon to Smile (Kallon reports conflict between UNAMSIL and ‘our
men’, 0o report te Sesay); RUF Radio Log, pp. 2763 000DBE36, 22 April 2000, MK(Kallon?) to Smile (Kallon
coutacts Sankoh re farming in Magburaka).

' Judgment, Para. 2269.

™ Judgment, Para. 2269.

1073 Transcript of 23 May 2007, Issa Hassan Sesay, pp.46-47 (After the meeting with Sankoh and the other
Commandcrs at Teko Raad which occurred as late as February 2000 Sesay complained to Lawrence Wornandia
and Edwin Bockarie that he had been demoted from the position of field commander to that of unit commander
in charge of mining in Kono);Transcript of 23 May 2007, Issa Hassan Sesay, pp. 38 (Sesay’s satellite phone
conld only receive calls), Transeript of 23May 2007, Issa Hassan Sesay. pp. 42-48; Transcript of 23 May 2007,
[ssa Hassan Sesay, pp. 55-56 (Sesay did nat have total the power to just appoint Martin George 1o go to take
over Kailabun as commander, was the appointment of Martin George as Commander of Kailahun the
appointment of a Brigade commander?). Defence Exhibit 65, p. 28017(onc of these comununications to “all
stations” and “all ops commandcrs” enjoined recipients to “not to harass, neither molest nor intimidate”
UNAMSIL peacekeepers). Transcript 25 May 2007, Issa Hassan Sesay, pp. 7-8 (whilc Scsay was transmitting
Sankoh’s orders he himself did not know which areas Sankoh did not want UNAMSIL to go ta}; Transcript of
25 May 2007, Issa Hassan Sesay, pp. 44, L. 19-22 (Sesay statcs that his position was such that he could not go
to Freetown withont an invitation from Sankoh, inderd between October 1999 and May 2000 Sesay was not did
not invite Scsay to Freetown);Sankch messages to *all stations/commanders”; RUF Radic Log, pp. 2845
Q0008053-56, 6 April 2000, Chairman RUFP {(Sankoh?) to all Commanders (instructions to treat civilians and
NGOs well, don’t take property, “anyone who viclates will be subject to discipline™); }. RUF Radio Log, pp.
2810 00008887, 17 January 2000, from Gaffa rthrough Smile info all stations {all commanders/operators to send
messages direct to Leader through Sesay. stop sending “false messages’™ to S85 [Sesay] for informatioo of the
leader); }; RUF Radio Log, pp. 2615 00008691-92, 21 July 1999, Smile to Brig. Mani info all {Sesay does not
rccognisc a message sent to all commanders, there is a note questioning whether he got 1t but there is no
answer); RUF Radia Log, pp. 2827 00008084-85, 12 April 2000, Leader to Makeni Kono and Kailahun (stand
by to take part in peace meeting).

197 Judgment, Para 2273
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disregarded was clear: Sesay’s command over key Commanders was wholly contingent on

the good will of Sankoh and, consequently, fluciuating at best and non-existent at worst and

1077

would depend at all times upon ineffective communication and recalcitrant troops. As the

Chamber concluded the disarmament caused consternation amongst the RUF and even
Sankoh’s orders, at that time, were resisted.'®” There was an overwhelming mass of evidence
that showed that the Accused did not have effective control over many thousands of RUF
fighters and many of the kcy Commanders. The Appellant testified that he could not control

Komba Gbundema. This assertion was supported by cogent evidence, which demonstrated

beyond a doubt, that Gbundema reluctance to subordinate himself to anyone but Sankoh. '™

The ICTY Trial Chamber in Halilovic held that “the main factor in detcrmining a position of

command 1s the ‘actual possession or non-posscssion of powers of control over the actions of

1331080

subordinates. Accordingly there was no proper reason 1o disregard this evidence and

none was proffered by the Chamber,

344. The Tnat Chamber erred in taw and fact in concluding, beyond a rcasonable doubt, “thal
Sesay was in command of and exercised effective control over the perpetrators of the altacks
on 3 and 4 May 2000."'"*" The analysis was manifestly flawed. The reliance on three
messages between Sesay and the Brigade Commander in Kono over a rwo-day period in
order 1o establish “the regularity with which Sesay was in contact with his Commanders and

the detailed extent o which he monitored and controlied the events unfolding with the

7" RUF Radio Log, pp. 18644, dated 2 May 2000, SP ta Colonel Big (SP stands for Sparrow who, according ta
Scsay, 18 Kallon. In this message Kallon ordered Colonel Big to bring 100 troops, 2 tank and a twin barre/ to his
location that same day. Colonel Rig was in Kono, Sesay was alzo in Kono although hie knew nothing of this
message despite the fact that he had a radio set).

% Judgment, Para. 1766

1“7 RUIF Radio Lag, pp. 2780 00008856, 28 October 1999, Black Moses to $58 (Sesay in Makeni, eoncerns
complaints of people in town of Gbanti Karnaranka under control of Komba Gbundema, Sesay states he had no
control aver Gbundema, the latter only took orders from Sankoh and Superman); RUF Radio Log, pp. 2678
00008775, 4 December 2000, Shining Star to Leader (Gbunderna reports directly to Sankoh that he was in an
accideot on the Makeni Highway): RUF Radic Log, pp. 2704 00008779, 10 January 2000, Komba Gbundema to
Leader (Guinean ECOMOG intercepted, earrying a lot of ammunition); RUF Radic Log, pp. 2809 GDODRE&A, 14
Tanuary 2000, Leader to Shining Star {(directions re delivery of arms to UNAMSIL and to grant them free
passage to Port Loko which was under Komba's command); ; RUF Radio Log, pp. 2718 00008793, 9 February
2000, Smile 10 Komba {concerning low flying low over Rokpur Market the day befnre putting army and
civilians in disarray); KUY Radio Log, pp. 2724 00008799, 7 March 2000, From Komba to Smile (info. re.
delegates 1o a meeting); RUF Radic Log, pp. 2727 00D08702-03, Komba 1o Leader (report on working slate of
some tools); RUF Radio Logs, pp. 2732 008808. 24 March 2000, Smile to Komba {wants to know where his
brigade adjutant will be dispatched); RUF Radio Log, pp. 2737 40008812, 27 March 2000, Komba to Smile
(“important matter to discuss about movement and people to introduce you to”); RUF Radio Log, pp. 2741
00008816, 5 April 2000, Komba to Sankch {report to Sankoh that Rambe is bawassing civilians); RUF Radio
Log, pp. 2753 00008828, 14 April 2000, Komba to Smile (coutingent of UBNAMSIL have arrived at Kambia),
RUF Radio Log, pp. 00008837-38, two messages from Shining Star lo Smile {re Kambia district meeting and
requesi for machinery tespectively).

19 Halilovic, ICTY Trial Chamber Judgment, November 16, 2005, para. 58; Struger, ICTY Trial Chamber
Judgment, January 31, 2003, para. 360,

%8 ludgmeut, Para. 2277.
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UNAMSIL peacekeepers™ > and his “effective control over the Brigade Commander of
Kono District, who in tumm was the Commander of the RUF fighters who detained the

peacekeepers at Yengema and Small Sefady”!%%

was so unreasonable to be perverse.

345. The Trial Chamber erred in law and/or fact in concluding, beyond a reasonable doubt, “that
Sesay effectively controlled RUF fighters in thc¢ Magburaka area and accordingly the
perpetrators of the attacks on UNAMSIL peacekeeping personnel on 9 May 2000.”'* The
Trial Chamber fails to point to any material evidence in the days preceding the attack in
Magburaka, which might be capable of establishing the Appcllant’s liability under article
6(3)."%% The reliance on onc radio message on 10 May 2000 to satisfy itself of the

1086
was so unreasonable as

Appellant’s effective control over the attacks of the previous day
to be perverse.

346. In summary the Chamber erred in failing to have regard to the salient evidence and apply it to
the cireumstances found. As the Chamber observed when dismissing the Appellant’s
testimony, he was the Commander of “an insurgent movement in which there was continuous
infighting, suspicion, mistrust and rivalry.”"®* It was incumbent upon a reasonable trier of
fact to apply this conclusion, even when it undermined an inference of guilt. In these

eircumstances, the failure of analysis is fatal.

The superior failed to take the necessary and reasonable measures to prevent the
criminal act or punish the perpetrator thereof

347. The third element of the doctrine of command responsibility is “the fatlure of the accused to
take the necessary and reasonable measures to prevent or stop the crime, or to punish the
perpetrator.”'®® The ICTY Trial Chamber in Halilovic determined that the doctrine of
eommand responsibility gives rise to two distinct legal obligations: to prevent the

£.'9%% The same Trial

commission of the offence and to punish the perpetrators thereo
Chamber observed that this duty to prevent “arises when the commander aequires actual
knowledge or has reasonable grounds to suspect that a crime is being or is about to be

committed.” %" In view of the faet that the Appellant was put on notice of the crimes against

'%2 Indgment, Para, 2275

"% Tudgment, Para. 2275.

1% Tudgment, Para. 2278.

1% Tudgment, Paras. 1860-1862 & 1900.

1% Tudgment, Para, 2278.

"7 Judgment, Para. 608.

'8 Bagilishema, ICTR Trial Chamber Judgment, June 7, 2001, paras. 38 and 47-50; Blaskic, ICTY Appeals
Chamber Judgment, July 29, 2004, para. 72.

1985 Halilovie, ICTY Trial Chamber Judgment, November 16, 2005, para, 72;

190 Halilovie, ICTY Trial Chamber Judgment, November 16, 2003, paras. 72, 79, 90
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the UNAMSIL peacekeepers as late as 3 May 2000'®" the Trial Chamber erred in law and/or
fact in finding the Appellant guilty beyond a reasonable doubt under Article 6(3) of the
Statute for failing to prevent the attacks on UNAMSIL peacekeepers 1 and 2 May 2000 and 3
and 4 May 2000 under Count 15 as well as the unlawful killings of UNAMSIL peacekeepers
on 1 and 2 May 2000 under Count 17.

Preventing
348. The Trial Chamber’s erred in concluding “‘that Sesay made no attempt to prevent or punish

the attacks against UNAMSIL peacekeepers.” The Appellant raised a reasonable case: that he
did what he could to contain the violence and that the eontrol he had (or lack thereof) meant
that he could not stop it. As the Chamber found, Sesay, on 3 May 2000, sent a message
indicating that he was travelling to Makeni to “put situation [sie] under control in the best
way possible.”'®? The Chamber demanded the impossible from the Appellant. There were
several thousands of RUF involved;'"? Sankoh was elearly in charge and giving orders to
attack;'”94 there were many eombalants who would not take orders from even Sankoh;mg'5 in
an atmosphere of combatant mistrust'”® and concern by all the RUF that the UNAMSIL
troops would use arms against them.'®’ The Appellant removed the troops from danger and
held them as prisoners of war. As the Chamber found, there were no hostage demands and no
bargaining for Sankoh’s release.'®® The Appellant did not hesitate to release the troops to the

1999 Thege facts raised a reasonable

international community, as soon as the opportunity arose.
doubt and demonstrated that Scsay took effective steps to prevent the attacks. No reasonable
Tribunal could have concluded that “Sesay actively prolonged the attacks on the captured
peacekeepers at Yengema by ordering that they be kept as ‘prisoners of war.””''% The
proposition that, instead, Sesay should simply have issued an “order” for the Sankoh-inspired

attacks to cease 13 patently absurd.

Punishing
349. Similarly the Trial Chamber erred in law and/or fact in concluding in tinding the Appellant

1051 Judgrent, Para, 1844, See also Para, 857 where it was held that it was on 3 May 2000 at Tekko barracks
that Sesay and Kallon enquired as to why the Zambian peacekeepers had been abducted.

192 rudgment, Para. 1847,

%% F ¢, Judgment, Paras. 1834 and 1847.

' Tudgment, Para. 1768.

\%%5 Tudgment, Para. 1 766.

199 Judgment, Para, 1764.

""" Judgment, Para. 1767,

%% Judgment, Para. 1964-1969.

"% Judgment, Para, 1865,
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guilty under article 6(3) for failing to punish the perpetrators of the attacks against the

UNAMSIL peaeekeepers. The ICTY in Hadzihasanovic determined that, in order for a Trial

Chamber to reach a finding of guilt under the doctrine of command responsibility on the part

of a supenor for failing to punish crimes, 1t is bound to establish that the superior had control

over the perpetrators of the crimes in question both at the time of their commission and at the
time that measures to punish were to be taken.''%!

350. Serious doubts existed — and were not displaced — as to the Appellant’s effective control of
those responsible for the attacks in Counts 15 and 17. The arrest of Foday Sankoh on 8 May
2000 and the increase in responsibility this brought for the Appellant does not in itself
establish the Appellant’s material ability to punish those responsible for the attacks against
the UNAMSIL peacekeepers. The Appellant took control of a fractious movement with
various parties opposed to his leadership’ "2 who retained the ability to rally fighters against
the Appellant’s decision to “betray” Foday Sankoh''® and strive towards disarming the
RUF."'%* This decision left the peace process balanced on a knife edge and the Appellant’s
own life in danger.''” The Prosecution proffered no evidence that could have displaced this
defence,

351. The Trial Chamber’s failure to explain the measures that the Appellant should have been
taken thar he ought to have “instigated investigations,” is evidence of the impossibility that
faced the Appellant and the lack of effective punishment mechanisms.''% The perpetrators
tnvolved were thousands of men, including — as the Chamber found - key Commanders of

the RUF."'"” The Chamber disregarded the obvious: the Prosecution failed to prove what the

Appellant could have done.

GROUND 45: Protective Measures

"% Judgment, Para. 2283.

" Hadihasanovi¢ Trial Chamber Judgement, 15 March 2006, para. 194, see also, Oric, Trial Chamber
Judgment, 30 June 2006, paras. 335 and 574,

1% Transeript/Sesay, 29 May 2000, pp. 60 (coucerns the meeting at which Sesay was ‘elected’ as leader of RUF
in Sankoh’s absence).

"% Transcript/Sesay, 29 May 2000, pp. 84, [.22-27 (there were mauy within the RUF who felt that Sesay had
betrayed Sankoh).

M Transeript/Sesay, 29 May 2000, pp.70-71 (Sesay sent Gibril Massaquoi to Monrovia to get him ont of the

armed RUF; he was wary of Massaquoi's ability, tagether with Supermau, to orgauise fighters that would break

away from the RUF and destroy the peace process).

M9 Transeript/Sesay, 29 May 2000, pp. 72-73 (Sesay's jeep was shot at by Sankoh’s bodyguard killing one
assenger, Sesay and the others in the car all believed that Sesay was the target).

1% Transeript/TF1-045, 24 November 2003, pp. 27-30 (Sesay informed General Opande that TF1-045, Gibril
Massaquol’s brother, aud Peleto were planning to atrack Sesay and derail the peace proeess. General Opande
aided Sesay by sending a helicopter to collect those arrested and take them tn Makeni, where they wecre
flogged); see also Transcript/Opande, 10 March 2008, pp. 130-132 {confirming the accounrt).

"7 Judgment, Paras. 1786-87, 1790, and 1856.
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352. The Appellant submits that the Appeal Chamber erred reaching it decision. It is submitted
that the decision is a substantial departure from settled law and was a breach of Appellant’s
Article 17 nghts. It is standard practice for the ICTR and the ICTY to have access to
confidential material related once the forensic nexus has been shown."'*® 1t is impermissible
to compromise an accused’s rights to exculpatory material and ultimately a fair trial on the
basis that he is unable, through lack of resources or otherwise, to prove that the proteetive

measures are no longer required.

APPEAL AGAINST SENTENCING

GROUND 46

Assessment of gravity of offenees (Counts 1-15 and 17)
353. The Trial Chamber erred in law and fact and/or procedure in its assessment of the gravity of

the offences in Counts 1-15 & 17. The Trial Chamber erred in its conclusion that the Sesay
had the “highest level” of culpability.''” The Trial Chamber acknowledged that “the
sentence should be individualised and proportionate to the conduct of the Accused”.'''
Determination of the gravity of the offence requires “consideration of the particular
circumstances of the case, as well as the form and degree of participation of the Accused in

- 1111
the crime”.

354. Although some of the crimes committed during the conflict were particularly “heinous and

1”,'""? none of the most graphic involved Sesay or troops under his command and

bruta
control. Indeed the Sentencing Judgment focused predominantly on descriptions of crimes in
Kono and, as noted by Hon. Justicc Itoe in his Separatc Concurring and Partially Dissenting

Opinion, on the crimes of Staff Al Haji Bayoh, a member of the Sierra Leone Armed Forces.

355. In its discussion concerming the Appellant’s form and degree of participation, the Trial

Chamber failed to consider form and degree of participation in the crime but instead focused

1% See for instance Prosecutor v. Perisic's: Decision on Momcilo Perisic's Motion Seeking Access 1o
Confidential Material in the Blagojevic and Jokic Cases and Decision on Nsengiyumva's Extremely Urgent
and Confidential Motion for Disclosure of Closed Sessinn Testimony OX and the Witness' Unredacted
Statements and Exhibits.

1% £ g, Sentencing Judgmenr, Paras. 211 and 215,

1119 gentencing Judgment, para. 18

" rbid.

"2 1bid. para 104.
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on only the crimes. In finding Sesay to have contributed significantly to the JCE, the
Chamber found that “his culpability thus reaches the highest level”."'"? In approaching its
deliberations in this manner, the Trial Chamber regarded Sesay’s role in the JCE as
concomitant with having himself committed the killings at Savage pit, the gang rapes
supervised by Staff Alhaji and the amputations in Kono. In respect of the crimes for which
the Appellant stands convicted as a result of participation in a JCE, he did not act as architect,
abuse his leadership position or encourage the crimes. Sesay’s contribution was remote and

he should have been sentenced accordingly.

356. Determination of the gravity of a crime requires consideration of the particular circumstances
of the case and form and degree of the participation of the Accuscd in the crime.'''* The Trial
Chamber should consider the specific role played by the Accused in the commission of the
crime,''® including functions and duties performed by the Accused and the manner in which
those tasks and duties were carried out.'''® In doing so, thc Trial Chamber must look at the
relative culpability of the Accused, as repeatcdly confirmed by the ICTY, leading to those
Accused convicted under the extended JCE doctrine being entitled to reduced sentences. The
Tnal Chamber found Krstic guilty but not as culpable as his superiors who devised the

genocidal plan or others who actively and enthusiastieally executed it.

357. The Appeals Chamber reduced Krstie’s sentence after considering the degree and form of his
participation. It stated that it was ineumbent upon Trial Chambers to assess the culpability of
the Accused relative to other partieipants in the criminal conduct — whether or not they had

been tried — and whether or not a JCE was alleged.'""”

358. The Trial Chamber erred in its approach to determining the gravity of the offences. Sesay’s
participation in the JCE and other criminal conduct was remote and minimal. His sentence
thercfore should have been reduced accordingly. In determining gravity of conduct, it was
ineumbent upon the Trial Chamber to assess Sesay’s responsibility in light of the culpability

of his co-defendants Kallon and Gbao, as well as that of former co-aceused Sankoh and

" rhid para. 215.

" prosecutor v Stakie, Appeals Judgment, 22 March 2006, 1T-97-24-A (*Stakic Appeals Judgment’) para. 380;
Prosecutor v Blaskic, Appeals Judgment, 29 July 2004, IT-95-14-A (* Blaskic Appeals Judgment}, para. 683.

" Prosecuior v Blagojevie and Jokic, Trial Judgment, 17 January 2005, IT-02-60-T (‘Blagojevic Trial

Judgment’), para. §33.

Prosecutor v Nikofic-Dragan, Trial Sentencing Judgment, 2 Decernber 2003, IT-94-2, para. 114,

"7 See Anmex I: Reduction of Sentences for JCE 3 Liability and the Accused's Relative Culpability and
Prosecutor v Radisiav Krstic, Appeals Judgment, 19 April 2004, IT-98-33-A (*Krstic Appeal Judgment’),
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Bockarie, as well as Johnny Paul Koroma, SO Williams, the Honourables and other leading
members of the JICE, as well as the AFRC aeeused Brima, Kanu and Kamara. The inability to
bring the widely-recognized arechiteets of the eivil war to trial does not mean that a less
culpable aceused such as Sesay should be punished for their crimes, just as General Krstic
and other Serbian defendants were not punished for the erimes of the fugitive Mladic and the

dcceased Milosevic.

359. Hon. Justice Itoe, in his Separate Coneurring and Partially Dissenting Opinion, noted the
Defenee Submissions that “the liability and penalty to be inflicted on an indirect perpetrator,
like was found in favour of the Aceused Persons in the CDF case, should be indeed be less
than that of the direet perpetrators of the crimes charged under the JCE”. Justice Itoe held
that “the same measure of mitigation should, in this regard, and on this score, be aceorded to

the three Appellant’s in this case”.'''® This was the correct approach.

Manifestly exeessive and disproportionate sentenees

JCE sentencing
360. For the reasons set out above, the Appellant submits that the sentences in respect of

convictions pursuant to Sesay’s participation in a JCE are manifestly excessive. The
sentences levied against the accused are wholly disproportionate to eulpability. This is further

demonstrated by comparison with sentences handed out in other international tribunals. 1

361. The Appellant notes that the AFRC Defendants, Bima, Bazzy and Kamara, received lighter
sentences though they were found to be the direct perpetrators of the crimes themselves. The
three AFRC defendants were found guilty of committing, ordering, planning, aiding and
abetting and (in the case of Kanu) inciting the most serious crimes. The crimes found
committed were seriously aggravated and each convicted person were found to have no
mitig;ation.“20 Against this background, the Tral Chamber sentenced Brima, Kamara and

1121

Kanu to 50, 45 and 50 years’ imprisonment, respectively. Instead of reflecting the

disparity in culpability between Sesay and other SCSL accused, the Trial Chamber’s sentence

para. 254,

"% Sentencing Judgment, Separate Concurring and Partially Dissenting Option of Hon. Justice Benjamin
Mutanga ftoe (*Separate Opinion of Justice ltoe’), paras. 86 and 88.

"' Annex I,

""" 4FRC Sentencing Judgment, paras. 51,91, and 105,

! 4FRC Sentencing Judgment. Disposition.
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reversed it

362. The culpability of the AFRC accused far outweighs that of Sesay, particularly given their
demonstrations of mutilation, orders to kill young girls and implementation of a system
where women could be taken like books in a library. Not only did they fail to punish or
prevent attacks on international troops, the accused directly ordered and participated in the
murder of unarmed ECOMOG soldiers. It is submuited that the form and degree of Sesay’s
participation in the crimes is significantly less than that of the AFRC Defendants.

363. Similarly, the Appellant notes that the co-Accused Momis Kallon was convicted of direct
participation in the most serious crimes charged, including: “direct involvement” in Kkilling of

civilians, which “transformed this brutal policy into reality””;''? responsibility for mounting

1124

ambushes of ECOMOG troops;1123 bringing child soldiers for training, being actively

1125

engaged i the abduction of children for training as soldicrs, " using child soldiers to attack

UNAMSIL troops;''*® endorsing and encouraging rape of civilians by his troops:''*’
controlling fighters who enslaved civilians."?® Despite directly participating in the most

: : 1126 L
serious crimes,  ~~ Kallon’s sentcnce was significantly less than Sesay’s.

364. Unlike the accused in Rwanda, Sesay clearly did not directly participate in any genocidal
activities, nor did he order the mass murder or rape of civilians, which is a hallmark of the
highest-level Rwandan accused. Even the worst offenders at the ICTY have received
significantly lower sentenccs than Sesay. This includes collaborators at the highest levels of
the JCE to establish a greater Serbia, who were not only awarc of the enterprise, but planned,
organized and then directcd the actual criminal acts at the local level. The only one of these
accused to receive a life sentence engaged in sustained, repeated, daily attacks that
specifically targeted civilians for a period of two years. Such circumstances are wholly

incomparable to Sesay’s.

122

- Trial Judgment, para. 2006.

'°> 1bid. para. 2094.

"2 1bid, para, 2095.

"2 1hid. para. 2096.

Y26 hid para. 2232.

Y27 Ibid . para. 2099,

U8 rpid. para. 2146.

"2 tmter alia vrdering, directing and participated in numerons attacks on UNAMSIL and kidnapping of multiple
UNAMSIL peacekeepers. assaulting peacekeepers, ambushing UNAMSIL commanders and attacking a
UNAMSIL convoy. Trial Judgment, paras. 2242, 2248, 2249, 2252, 2255, and 2258,
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Sentences in relation to convictions for Counts 15 and 17 (UNAMSIL)
365. The sentences in relation to Count 15 and 17 are manifestly excessive and fail to represent

Sesay’s minimal culpability. Sesay was not present at and did not order, instigate, encourage
or aid and abet the attacks. The crimes were planned and perpetrated by others in the JCE,
and they were found liable for the attacks under both Article 6(1) and Article 6(3) whilst
Sesay was only found liable under Article 6(3).

366. Kallon was found responsible under Article 6(1) and 6(3). He was both de jure and de facto
third-in-command of the RUF, but was also bypassing Sesay and taking orders directly from
Foday Sankoh.''’® Kallon ordered, directed and participated in numerous attacks on
UNAMSIL and kidnaps of multiple UNAMSIL peacekeepers, including assaulting
peacekeepers, ambushing UNAMSIL commanders and attacking a UNAMSIL eonvoy,' ! as
well as using child soldiers to attack UNAMSIL.'"*? Despite his direct involvement in
repeated attacks on UNAMSIL, Kallon’s sentence was 11 years less than Sesay’s. Despite
lack of direct participation or even coordination, Sesay’s sentence is in effect a sentenee for

133
H3 Moreover, a sentence of 51

direct commission, especially when compared with Kallon’s.
years for an offence under Article 6(3) is manifestly exeessive and disproportionatc when
compared to other sentences under the same mode of liability. Only two ICTY convictions
under 7(3) have led to sentences of over ten years — Krnojelac (15 years) and Obrenovie, (17

years) — one third of Sesay’s sentence for a single count.

367. The Defence therefore submits that Sesay’s relative culpability as neither architect nor direct
perpetrator of the crime was of the lowest level. The Trial Chamber erred in passing a
sentence that is manifestly excessive when compared to sentences passed for crimes with
graver consequences. Even without regard to Sesay’s culpability relative to Kallon’s, the
sentences are manifestly excessive when compared to the sentences Sesay received for other

crimes involving more victims, more violence and with a longer duration.

368. The crimes against UNAMSIL personnel were limited in scope and duration, with four
deaths. The remainder of the violence was mild (in the context of intcrmational crimes) and

thereafier periods of detention, Nonetheless Sesay’s sentence for these attacks was only one

"9 1hid. paras. 2286 and 2288.

" Ibid paras. 2242, 2148, 2249, 2252, 2255, and 2258.

2 rbid. para. 2232,

133 Ibid. paras. 2286 and 2288,
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year less than the 52 year received for the crime of acts of terror against a civilian population.
Those acts involved hundreds of victims over an extended period with much greater violence
found. Simtlarly, thjs sentence was one year more than the sentences handed for the crimes of
mutilation, enslavement and child conscription, all which invoived far more victims and

violence and took place over a far greater period of time.

369. The sentence of 51 years for attacks on UNAMSIL should be reduced to reflect both Sesay’s

minimal culpability and the greater gravity of other crimes for which he was convicted.

Sentences in respect of convictions for Count 12 (Child Soldiers)
370. The Defence further submit that the sentence in relation to Count 12 is manifestly excessive.

Sesay was found 1o have been responsible under Ariicle 6(1) for planning the conscription of
child soldiers, and was sentenced (o0 50 years on this singlc count. This was a manifest error

of law.

371. The Trial Chamber found that conscription “was conducted on a large scale and in an

». 1135

*113% through “a well-run system of training bases™; that there was

organised fashion
docurnentary evidence of orders issued by Bockarie and other scnior RUF commanders

1136

regarding these bases and that recruitment of child soldiers was “‘an entrenched and

institutionalised practice”.'"”” Scsay’s role therein was very limited in comparison with that
of other RUF membcrs. The system clearly pre-dated Sesay attaining any level of influence
within the RUF, and was firmly cstablished by the time he had attained any sort of leadership
role. The Trial Chamber madc no finding as o whether Sesay’s subscquent involvement in
the system either significantly altered or enhanced it in a way such that this new system of
conscription would not have arisen without his involvemens. This was a manifest error of

law.

372. Given the sentence of 50 years, Sesay was found to have the highcst level of culpability for
planning the conscription, Haowcver, given the findings of the court and that the system of
conscription predated the sole finding of planning by seven years, the Defence submit that the

Trial Chamber erred in imposing a sentence that found Sesay to have thc highest level of

113 Pral Judgment, pava. 2223,

'3 tbid. para. 2224,

' fhid.

"7 Ibid. para. 1621.
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responsibility for planning an ‘entrenched and institutionajised’ system.

“double counting” of the mens rea requirements

373. The Trial Chamber stated that “where a particular act amounting to criminal conduct within
the jurisdiction of the Court, such as murder or rape as a crime against humanity has zlso,
because of the additional element of intent necessary for a conviction for acts of terrorism or
collective punishments as a war crime, amounted to a crime as alleged in Counts 1 and 2 of
the Indictment, for purposes of sentencing we will consider such acts of terrorism or
collective punishment as factors which increase the gravity of the underlying offencc.”!*®

This derision amounts to the double counting of the mens rea requirements for one set of

crimes so as to permit the conviction and sentencing of the Accused on counts that were

never pleaded.

374. In assessing gravity, the court must have regard to the role of the accused in the crime; the
impact of the crimes on the victims; the scale of the crime; and the form and degree of
participation in the crime. There is no legal precedent for adopting the mens reg for a cnme
not pleaded and using that to enhancc the gravity of criminal conduct on a separate

conviction. This was a manifest error of law.

Failure to give adequate weight to significant mitigation
375. The Trial Chamber failed to give adequate weight to the Appellant’s mitigating

circumstances, in particular the role that Scsay placed in disarming the RUF and bringing thc

movement through the peace process successfully.

Comparison of ‘Considerable’ Contribution to the Peace Process.
376. The Trial Chamber found that “the Defence have proved mitigating circumstances on the

basis of a balance of probabilities in relation to Sesay’s real and meaningful contribution to
the peace process in Sierra Leone following his appointment as interim leader of the
RUF™.''39 Despite this finding, the Trial Chamber failed to give any or any noticeable weight
to this significantly mitigating factor as 1t imposed a custodial sentence which would see the

Appellant imprisoned until nearing this 90™ birthday. This was a manifest error of law.

377. The submission of the Defence is bolstered by the Separate Concurring and Partially

'3 Sentencing Judgment, para. 106.

The Proseculor v. {5sa Hassan Sesay, Maorris Kallon. and dugustine Gboo 142
Case No. SC3L-04-15-A



Dissenting Opinion of Justice Benjamin Mutanga Ttoe, who held as follaws:

The Majority Judgment in this regard very conspicuously fails to make mention of
whether this mitigating circumstance which the Chamber found to be proved, on the balance
of probabilities, entitles Mr. Sesay to take benetit of mitigating circumstances with a view to
reducing the sentences which we have to impose on him.

Since I consider this silence to which 1 made no contribution, on the part of the Chamber
Majority to make a pronouncement on this issue, as a rejection of Sesay’s plea for
mitigation which 1 find very deserving and well founded on this ground, 1 would like to
dissent from that decision rejecting or refusing to grant mitigating circumstances in  his
favour afler the Chamber had unanimously found, that Sesay’s defence have proved
mitigating circumstance on the ‘Facilitation of the Peace and Reconciliation Process’
ground in question.’'*’

378. The Trial Chamber’s decision does not take mto seminal case-law on posi-conflict conduct as
developed at the ICTY. This was a manifest error of law. Subsequent conduct is not only
relevant if it alleviates the suffering of victims''*' but if there is “a considerable contribution

to peace in the region”,'™ although more than mere agreement to cease-fire is require

d-IM}

The leading case on the subject is Plavsic, 14 and the Trial Chamber’s should have

recognised the trcmendous similarities between the circumstances in that case and the

unchallenged evidence of Sesay's role in bringing peace to Sierra Leone.' has

379. The Defence therefore submits that the Trial Chamber in its Majority Judgment, erred in law
in failing to give any or adequate weight to the Sesay’s role in bringing the RUF successfully
through the peace process in the face of considerable iternal opposition, a mitigating factor

found to exist by the Trial Chamber.

Reliance upon convictions under Counts 15 and 17
380. The Trial Chamber failed to accord significant mitigation to this conduct on the basis that it

did not accept “Sesay’s explanation of his reasons for failing to prevent or punish the

%% Qentencing Fadgment, para. 228
4 Separate Opinion of Jushce Itoe, paras. 60-61, See also paras, 62-69,
14U prosecutor v Milan Babic, Appeal Judgment, 18 July 2005, IT-03-72-A (‘Babic Appeal Judgment’), para.
59.

M2 Babic Appeal Judgment, para, 56.
"3 See Prosecutor v Miodrag Jokic, Appeal Judgment, 3¢ August 2005, IT-01-42/1-A (‘Jokic Appeal
Judgmient’), para. 52, where the accused’s contribution 1o peace was limited lo agreeing tn a cease-fire after
he participated in an attack on civilians.

Prosecutor v Biljanag Plavsie, Sentencing Judgment, 27 February 20013, [T-00-39&40/1-8 (*Plavsic
Sentencing Judgment '),
"% See Annex I: Reduction of Sentences for JCE 3 Liability and the Accuscd’s Relative Culpability.
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perpetrators of the attacks against the UNAMSIL personnel."''*® In disregarding this
obviously ‘considerable contribution’ the Trial Chamber errs in confusing potenrial
contribution to peace with actual contribution. The fact that Sesay could have contributed
more to the peace process does not mean he failed to meet the “considerable contribution”

standard laid down in Plavsic.

381. Moreover, Tnal Chamber failed to reconcile its assessment of the UNAMSIL incident with
the statement of Alpha Konaré, the UN Special Representative to the Secretary-General in
Sierra Leone immediately before the UNAMSIL attack (and General Opande and Hassan,

who testified on his behalf) and for the following threce years, in relation to the peace process:

My understanding of Sesay from having worked with him was that he was
trustworthy and genuine in wanting peace to retum to Sierra Leone. Sesay worked
closely with General Opande, Force Commander of UNAMSIL., during this time
and I am aware that General Opande held Sesay in high regard. Later, in 2003,
Sesay would assist the Government of Sierra Leone by informing them of rumours
of a coup attempt coming out of the army.''*” [emphasis added)

382. The Trial Chamber failed to refer to this important factor. It did not explain how it managed
to depart from this view. This is an error of law - especially given its charactensation of the
incident as an “affront” to the peace process.''*® It is submitted that findings of guilt with
regards to the UNAMSIL killings did not negate Sesay’s actual contribution to the peace
process. Every accused who pleads such mitigation does so because he or she has been
convicted. Such a finding of guilt carries with it the implication that the accused somehow
impeded the peace process. The legal standard is not whether the accused was perfect in his
or her contributions to peace, but whether or not the accused made a ‘considerable

contribution’.

Failure to give any weight to Sesay’s reputation as a moderate
383. Numerous witnesses provided evidence of Sesay’s reputation as a moderate and the

opposition he faced from other senior RUF commanders. This material is wholly canvassed
below. The evidence included in those grounds is conclusive proof that Sesay was a moderate

in the RUF. This should have been taken into account in assessing his character and prospects

1% Sentencing Judgment, para, 228,

%7 Sesay Sentencing Brief, Annex B.

"% Trial Judgment. para. 228,
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for rehabilitation.!'*®

Sesay’s protection of civilians during the conflict
384, The Trial Chamber ought to have given significant weight to the positive evidence of Sesay’s

character and acts during the war. This is supported by long-standing practice in the ICTY.

In Cesic, the ICTY cited numerous judgments of the Tribunal to support this proposition:

The Trial Chamber notes that the junisprudence of this Tribunal accepts that saving
the life or reducing the suffering of victims may mitigate punishment. In the
Sikirica Judgement, the Trial Chamber found that the alleviation of the appalling
conditions of detainees in the Keraterm Camp [in Prijedor] weighed heavily in
favour of a substantial reduction in sentence. In the Krnojelac Judgement, the Trial
Chamber held that the accused’s attempts to secure more food for the detainees,
even though 1t had little practical effect, mitigated his cnminality. The Trial
Chamber also notes that the Banovic Judgement held that assisting some individual
detainees in the Keraterm camp mitigated criminality. 130

385. In Krstic, a sentence for convicted of aiding and abetting genocide was reduced to 35 years
imprisonment in part because the Appeals Chamber found that the accused's orders to treat

civilians humanely — even as he aided and abetted genocide and forcibly removed them from

1151

a UN safe haven - was an important mitigating factor. In Obrenovic, the accused

persuaded his superiors to open a corridor for Mushim refugees fleeing Serbian-held territory,
allowing them to reach the safety of Muslim territory - “an important mitigating factor”™.'*2
In Brdjanin, the accused contributed to a decision to shelter Bosnian Muslims while ethnic

153 protection and assistance to civilians is a

tensions were inflamed was a mitigating factor,
mitigating factor even if the accused is simultaneously responsible for other crimes against

civilians. The Chamber erred in law 1n failing to take this factor into account.

Evidence [rom prosecution and defence witnesses adduced during trial

% See Prosecutor v Delalic et al, Appeals Judgment. 20 February 2001, IT-96-21-A, para. 788: “The Trial

Chambers of the Tribunal and the ICTR have consistently taken evidence as to character into account in

impesing sentence’™; and, Prosecutor v Blaskie, Trial Indgment, 3 March 2000, IT-95-14-T, para. 780: “The

character traits are not so much examined in order to understand the reasons for the crime but more (o assess the

ossibility of rehabilitating the accused. High moral standards are also indicative of the accused’s character.”

1% See Prosecutor v Ranko Cesie, Sentencing Judgment, 11 March 2004, IT-93-10/1-5, para. 78. See also

Prosecutor v Mireslav Brulo, Semtencing Judgment, 7 December 2005, IT-95-17-5, para, 59,

"" Krstic Appeal Judgment, para. 273.

32 prosecutor v Dragan Obrenovie, Sentencing Judgment, 10 December 2003, IT-02-60/2-S (*Obrencvic
Sentencing Judgment'), paras. 89, 134.

"3 prosecutor v Radoslov Brdjanin, Trial Judgment, | September 2004, [T-99-36-T (*Brdjanin Trial
Judgment’), para. 1119,
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386. In the course of the RUF trial, both Prosecution and Defence witnesses gave evidence
concerning Sesay’s concern for and protection of civilians. In respect of these Defence
witnesses, the Chamber held that they were not credible in relation to their evidence of the

1154 . . .
°* This was an erroneous assessment - see Grounds against Conviction.

absence of crimes.
387. The Defence submits that the Chamber erred in failing to accord any or adequate weight to
this evidence. It was relevant and probative and showed, even if the evidence was not
assessed as reliable, that Scsay had significant civilian support. Logic dictated that this was

the result of the good behaviour or kind deeds.''**

388. The majority of witnesses hailing from Kailahun were civilians with no military or
ideological links to the RUF, aside from living in occupied territory. The witnesses from
Bombali and Tonkolili districts were religious authorities, ex-CDF combatants, traders and
housewives. The evidence of Sesay’s protection of eivilians was corroborated by evidence
coming from Prosecution witnesses. Several Prosecution witnesses spoke of Sesay’s care for

the civilian communities in his area of responsibility.''*®

389. The Trial Chamber erred in not giving any or adequate weight to the positive evidence of
Sesay’s character and acts during the conduct of the war, as described by Prosecution

witnesses - found credible otherwise.

Statements and other evidence adduced.
390. The Sesay Defence annexed to its Sentencing Brief statements of mitigation which referred to

Sesay’s care and protection of civilians in Bombali and Tonkolili districts dunng the eonduct
of the war.'"”" The Trial Chamber erred in dismissing the evidence that related to Bombali
and Tonkolili from late 1998, These witnesses were not rebutting allegations of indicted
crimes but giving evidence in relation to civilian life in areas under Sesay’s command post
December 1998, The Chamber had made no finding that these were not relevant: 18 had not
been considered previously by the Chamber — see Ground 20 (appeal against conviction).lt
was a manifest error of law not to have regard to these and other witness from the tna! who

had not been considered as relevant to the charges. ''*®

'%* Trial Judgment, paras. 530-532

%% Annex B: Samples nf support for the Defence Case

1% Annex B: Samples of support for the Defenee Case

"7 Annex B: Samples of support for the Defence Case

28 prosecutor v Miroslav Deronjic, Appeal Judgment, 20 July 2005, IT-02-61-A, para. & See also Prosecutor
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391. The Trial Chamber refused to admit into evidence numerous statements of witnesses
regarding quality of life for civilians living under RUF control and the care and protection
shown them by Sesay. This refusal was solely because of their repetitious nature.''* The
evidence in these statements comroborated the Accused’s testimony regarding his care and
protection of civilians during the December 1998, as he moved from Kono to Makeni. In
particular, they corroborated testimony that civilians retumed from the bush to their towns
and villages after ECOMOG retreated and the RUF took control. These towns and villages

included: Koakoyima, Koidu, Bumpe, Masinghi. Matototoka, Magburaka Makoni Line,

1160 1161

Makoni Junction, Mamon and Makeni.” ™ It corroborated much of the trial testimony.
392. The Defence submit that the Trial Chamber erred in failing to acknowledge the contents of
this volume of statements at the sentencing stage, even after expressly stating their content

describing Sesay’s care for civilians was repetitive.

393, The parallels between the established case law and Sesay’s treatment are striking. As with
General Krstic, Sesay gave orders against raping, looting or otherwise harming civilians. As
with others before the ICTY, Sesay protected civilians at various times throughout the
conflict. In fact, the evidence is that Sesay’s assistance to and protection of civilians
throughout the conflict was ongoing. Even where it was isolated, and even where the Trial
Chamber may find that the accused committed crimes against civilians at the same time, the
protection warrants mitigation, as in Brdjanin. The Trial Chamber erred in failing to give any

or sufficient weight to these factors, either individually or as a whole.

Coercive treatment of Sesay by the Prosecution as mitigation
394. The Trnial Chamber failed to accord any or appropriate weight to the violations of Sesay’s

rights when he was first incarcerated. The Trial Chamber recognised that violations had
occurred, but misapprehended their scopc and nature and erred in deciding that an appropriate
remedy had already been granted. While the Trial Chamber addressed its mind to whether

these interviews, later excluded through Defence Application, constituted substantial

v Nikolic-Dragan, Appeal Tudgment, 4 February 2005, IT-94-2-A, paras. 9 and 27.

"' Decision on Sesay Defence Motion and Three Sesay Defence Applications to Admif 23 Witness Staterments
Under Rule 92855, 15 May 2008, paras. 47 — 48.

119 Transcript:Sesay, 17 May 2007, p. 88, lines 26 — 29; p. 91. lines 16 — 18, 21 —26; and, p. 93, lines 2 - 5.

1! Annex B: Samples of support for the Defence Case
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62 the Chamber erred by failing to make a finding on

cooperation with the Prosecution
whether Mr. Sesay’s 6 week period of being interviewed under coercive conditions by the

Proseceution wartanted a reduction in his sentence.

395. The Trial Chamber held that exclusion of the evidence in question was a sufficient remedy,
but this remedy was applied only to the consideration of whether Sesay substantially

eooperated with the Proseeution.''®

Whether or not he made any admissions and whether
those admissions were expunged, a separate violation of Sesay’s rights arose from the
ctrcumstances of the detention and questioning. Violations of an Accused’s rights are a factor
in mitigation ot any future sentence. Leading cases of the ICTR have shown that Aecused

who suffered similar violations of their rights have received reduced sentences.''®

396. The Defence submit that the treatment that Mr. Sesay received at the hands of agents of the
Court — found to be highly procedurally improper — ought to have been found to be a
substantially mitigating factor and warranting a reduction in his sentence. Given the ongoing
nature of the violations, as in Barayagwiza and Sermanza, and that the violations of Sesay’s
rights left him in a position where he needed urgent psychiatric care, the Trial Chamber erred
in failing to consider whether the Prosecution’s treatment of Mr. Sesay was a mitigating

factor and consequently in failing to aceord it any weight

Likelihood of serving sentence abroad as a mitigating factor
397. The Trial Chamber held that, while it “seems more likely than not at this stage that the

convicted person in this trial will serve sentences outside of Sierra Leone”, it was unable to
speculate. As a result, it did not give any weight to this factor in consideration of sentences of
any of the convicted persons. The Trial Chamber agreed, in general terms, that sentences
served abroad “would normally amount to a factor in mitigation”. The Defence submit that it
proved on a balance of probabilities that the Appellant will serve his sentence abroad. This
submission is buttressed by the Registry’s submissions that therc is no suitable placc of
detention in Sierra Leonc, that there are no plans to build such a place, that the Government
of Sierra Leone has requested that the convicted persons serve their sentences abroad, that the
Registry has concluded agreements with 4 countries to allow convicted persons to serve their

sentences abroad and is secking to conelude further agreements, and finally, from the

'182 Sentencing Judgment, paras. 222-224,

''® Sentencing Judgment, para. 222,

16t Anmex 1.
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Chamber’s own finding that it is “more likely than not™ that the Appellant will serve his

sentence abroad.

398, In Mrda, the ICTY held that serving sentence in a country separate from that of one’s family
and children is commonplace, but must be taken into account by the Trial Chamber at
sentencing.''® The Trial Chamber erred by failing to make a specific order or provision
regarding the likelihood that Sesay would serve his sentence abroad. This determination
ought to have been made at the time of issuing the sentence, or at least granted the accused
the possibility to revisit the sentence once an agreement requiring the sentence to be served
abroad was finalised. The Trial Chamber acknowledged that this would ordinarily lead to a
reduction in sentence, but avoided dealing with the issue by suggesting that there was no

finalized agreement for the accused to serve sentence abroad.

399. The Defence submit that there will be no option except for Sesay to serve his sentence
abroad, and the Trial Chamber cannot abdicate its responsibility to account for this factor by

suggesting otherwise. This was a manifest error of law,

400. The Tria] Chamber avoided a determination on the issue even while admitting it is likely to
occur and would therefore benefit the Appellant, thereby making a discernible error. The
Defence submit that the Appeals Chamber should reduce Sesay’s sentence definitively to

account for the loeation of his ineareeration.

Failure to give any weight to Sesay’s statement of remorse
401. The Trial Chamber erred in failing to give any weight to Sesay’s statement of remorse. The

ICTY has stated that such testimony may properly be applied to the question of an Accused’s
remorse.''*® Sesay clearly expressed his remorse for the suffering of victims during the war.
That it was not expansive enough for the Trial Chamber’s liking does not negate its sincerity.
In Brdjanin, the ICTY made it clear that it is sufficient for the Aceused to extend his
sympathy for victims of the conflict.''®” Moreover this remorse was buttressed by substantial

» 1168 1169

peace-building, “humanitarian orders”, and other efforts to atone, and even the

1195 Prosecutor v Darko Mrda, Trial Judgment, 31 March 2004, IT-02-39-3, paras. 109 and 126.

1% Jokic Appeals Judgment, para. 82.

187 prosecutor v Brdjanin, Trial Judgment, | September 2004, IT-99-36-T, para. 1139.

"% Blaskic Appeals Judgment, para. 705.

1% Bralo Semencing Judgment, paras. 69 and 71.
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Accused’s testimony during the proceedings.''™

The Trial Chamber erred in failing to
consider Sesay’s cooperation and other acts. including his orders against rape, looting and

harassing civilians, and his peace-building eftorts, as further evidence of his remorse,

Dated 15" June 2009

? ayne' (‘}gz‘:}t:(%ﬂ V\L:Uﬂ

Sareta Ashraph
Jared Kneitel

"M Jokic Appeals Judgment. para. 82.
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LIST OF ANNEXES

Al

1. Aliegations for which the Defencc had ro notice, and which were the basis of
positivc findings against the Appellant in the Judgment.

2. Allegations for which the Defence had insufficient notice, and which were the basis
of positive findings against the Appellant in the Judgment.

3. Notice of Allegations through the Indictments and Prosecution Pre-Trial Briefs
Annexes Al and A2 have been filed confidentially

Docunent showing corroboration of Sesay’s testimony by both Prosecution and
Defence witnesses

This has been filed confidentially

Exainples of indicia of unreliability in relation to
1. TF1-012,
2. TF1-093,
3. TFL-108,
4. TF)-141,
5. TF1-263,
6. TF1-330,
7.TF1-361,
8. TF1-362,
9. TF1-366.

This has been filed confidentially
[removed]

Selected Improper Findings as they Relate Sesay’s Purported Planning of
Euslavement at Cyborg Pit (Grounds 31-32)

Table of Evidence demonstratiug that AFRC departed to Koiuadugu immediately
prior to the ECOMOG capture of Koidu. (Annex to Ground 33)

Selected Improper Findings as they Relate Sesay’s Purported Planning of
Enslavement in Kono District (Ground 35)

Radio messages from Exhibit 212 demonstrating Sesay’s lack of de facto command
and control during the time of the May 2000 attacks on UNAMSIL (Ground 44)
Evidence showing that Sankoh’s role as Leader of the RUF involved hands on miero-
management of day-to-day military affairs. (Ground 44)

Reduction of Sentences for JCE 3 Liability and the Accused’s Relative Culpability

Exhibit 28 {Grounds 27 -32)
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Annex A3: Notice of Allegations through the Indictments and Prosecution Pre-Trial Briefs

This table sels out the notice given of allegations in relation lo Bo, Kenema, Kaitahun and Kono Districls and in relations to allegations concerning child soldiers (Counl 12} and the atlacks on the UN peacekeepers
{Counts 15 and 17). TF1 number iyped in bold mdicale ihat the wilness gave evidence. It does nat hawever mean that the allegalions as sel gut below are the same ar even similar to lhe evidence adduced through

lhe witness in courl.

indictment | W

Pre-Trial Notice

Pre-trial brief
(27/02/04)

46, Betwen about 1 June

1997 ang 30 June 1597,
AFRC/RUF atacked
Tikonko, Telu, Scmbchun,
Gerihun  and  Mambgma
unlawfully killing an
unknown number of
civilians;

Supplemental pre-trial brief
{01/03/04)

B9 | There were sceveral mnsiances of AFRC/RUF
executing cwlians perceived to be working of
sympathising with the CDF (hroughoul Lhe District in

tha Junta lime.

Summa

70 | in approximately June 1997, there were attacks on

Sembehun, Tikonko, Mamboma, Gerihun and Telw

]
71 | In these attacks, the AFRC/RUF intentionally killed
many civilians lhal were remaining in the villages.
Viclims were usually by shot to death,

19. In June 1997, AFRC! RUF forces attacked Sernbehun,
Tikonko, Mamborma, Gerihun and Teks

Gerihiun .

71 1In an attack on Gerihun, the father of the farmer Vice
Presiden Denby was killed by AFRC/RUF forces.

20. SLA/Junta forces killed at |east 5 civili;ans on an attack on
Gerhun

| Tikonko

005

SLAJjunta forces affacked Gerihun, W saw Alnaji Sidikie
fatally wounded and fled and returned to see 4 bodies
incl. that of Sidikie and Chief Demby. (p.1815)

00s

553 |

Aboul 2 menths afler the coup, W was in Gerlhun when
he saw a soldier in combats enter and shoot his {cv}
friend wace, Wifling him. W fed and on his refurn saw
the bodies of 3 men who had been shot and heard thal
Chief Demby had been shat. (p.1516)

On 26 June 1997, W saw men in uniformn enter Cruef |
Demby's house and hear a shot. He saw 3 soldiers
coming out and later saw 5 corpses of those killed by
the sqldiers. W identified AB Kamara, AF Kamara and
Mcohammed as those who atlacked. (p. 1916)

In July 1997, W was in Chief Dernby's house when
soldiers, including Boisy Palmer. AF Kamara, AB
Kamara and Bo Yagah enlered. W saw soldiers shoat
Chief Demby twice and were lhen ordered to stab him.
W heard a gunshot and heard a shot frorm the caretaker
and flad. W laler found lhe caretaker dead. On his
return he was told of 5 deaths and saw 5 bodies.

71 | In one instance, an entire family of 11 peaple was 20. Bockarie participated on the attack on Tikonko where GUA | 001 | After the .Eoup, .W saw soldiers in unifor:m attack
shot and wiied in a house in Tinonko by AFRC/RUR | soldiers in combvat kiled at least 19 civilians. ) Tikonko. The follawng day. he saw approx 12 corpses, |

i
0
0
¢
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Linkage

d. thal the Kamajors wete presenl in Bo District during June |

Y combat entered. VW saw 5 dead. (p. 1919}

hand and hid but was discovered and killed. (p. 1520)

454 | After the coup in 1991, W wasg hiding in the bush arld—\

heard soldiers saying that anyone they met in Telu
would be killed. He heard shooling and heard the
goldiers saying they had kiled all the ‘Kamajors’. He
saw one dead body and heard 2 more were killed
There was a 2™ atiack 3 weeks laler when soldiers in

107 | Telu was attacked in July. W's father was snot in the

ity can be.reasonably inferred from -

a. the overa! ¢conduct of the AFRC/RUF pot imiled to any
one District, which engaged in widespread killing of civilians
as part of a carmpaign of terror and collective punishment

AFRC/RUF warned civilians that they would not tolerate the
| harbouring of Kamajors,

b. that atter the AFRC/RUF camie to power in May 1997 the |

Kamajors for Jarge periods of the conflict

1997
e. that Bockarie, was present in Bo district and directly
- controlled at least 3 of the attacks on Bo district villages
- f. Bockarie was heard to say that the Kamajor base in Telu
musl be destrayed.

g. thal during the junta period Mornis Kallon was present in Bo
District, including at the AFRC/RUF base al Koribendo and
reported directly to Bocka'ie.

| over the radio that they were going to attack Tikonkg
[ i. that the civilians killed were not Kama|ors

j. that 1he civiiians kiled included the Paramount Chief of Bo
’ Dislrict
k. any mattess ariging from the evidence disclosed.

¢ that Bo District was under the confrol of the CDF/|

I

010 | Affer tha attarck on Telu, W saw dead badies of civilians.

h. prior to the atlack on Tikonko the AFRC/RUF announce |

=

He heard thal Mogquito said thal 'the Kamajot base in

L Telu must be destrayed’. (p.1920)

_H§e abave . T F_—)

|22, Adticle 61 Hability of Sesay and/or, Ris participation in a
commion plan can be reasénably Infered from’
a. his position as BGC of the RUF, Deputy Army Chief of
Staff of AFRC/RUF Junla ard a member of the Supreme

c. he was respansible for sending ammunition to RUF in the
field

Council ’
b. his communication with Bockarie in the field

d. any other matters arising from the evidence

- Article 6.3 of Sesay can be reasonably hferred from:

a. i{he announced AFRC position with respect to the

harbouring of Kamajors

b. his posiion of cammand and authority within the
AFRC/RUF and the facl that his subordinates engaged in 1he
| Kiling of civilians

| o

c. hia subordinates were in regular communication with the




76. Between 1 June 1997

and 30 June 1997
AFRC/RUF  foreas  Jooted
and burt an unknpwr

number of civilian houses ir
Telu, Sembehun, Mamboma
and Tikonko;

ey i 3 ; 5
72 | Also in most of the attacks the AFRCIRUF laoted
and burned houses in the villages.

| inkage

[ AFRC/RUF leadership during the commission of these crimes

d. one of the AFRC/RUF soldiers leading the attacks was a
subordinate sperifically identifiable to Sesay

e the presence of Bockarie, the RUF BFC and troops in Ba
district in June 1957 L
f. During the entire juntz perod Sesay was in regular
communication with Bockarie
| g_during the junia Sesay was in regular conlact with Bockarie |
h. During the junta period Sesay provided lagistical support
fram Freetawn to Bockarie in the field
i. any matters arising from the evidence disclosed

5 i ; ; : - s o Fh
248a. Beckarie gave orders to his soldiers prior ta and was | M0
present on the attack nn Telu thal resuiled in the buming of
about 50 civilian houses. on

054

W saw soidiers looting and burning when they attacked

| Telu. (p.1920)

W saw some houses burnl in the attack 6 mths after the
coup. There were other attacks and in those altacks,

| properties were loated. (p.1920)
W sow properties looted vni the attack on Telu in 1997

after the coup. 3 weeks later [here was a 2™ acttack
and W saw soldiers leaving carfying looled property
and launching RPGs on to thalched huts, settng them
aligght {p.191%)

107 W saw a house bufning the day of the attack on Tefu

248b, Bockarie led the attack on Sembehun in which soldiers
describing themselves as People’s Army looted ilems gn
trucks and burned at leasl 47 houses

008

24Be. At least 26 civilian houses were burred in Mamboma
| and locted goods were placed in vehicles .
[ Z48d. Backane participated in the attack on Tikonkg where
iterns were Jooled and civilian houses were bumed

748, Morfis Kallon ioted bank property

047_|

—

W saw that about 47 houses were bumt in the attack on
Sembehun. (p.1922

On his relum 1o Semberun after the atlack, W saw
burnt houses. (p. 1921-2)

W saw soldiers looting property from houses. (p 1921
W saw soldiers buming 26 houses. (p.1922)

W saw that many houses were bumt in Tikcnko p.
1317

W saw soldi soldiers with looted items. | gg 191 8!
Wsawalot 4 2 (ot of houses burrt ot {p. 1919

| During the attack, personal property was stolen and

houses had baen burnt down. {p. 1917-8)

a. the overall canduct af the AFRC!RUF nat limited to any |
pne Dislrict, in which lood and other goods were taken from

¢ivilians and in which civilian dweilings were burned

b. After the AFRC/RUF came to power in may 1987, the
AFRC warned the civilians that they would not tolerale lhe
harbouring of the Kamaprs. o
¢. Ba district was under cantrol of the CDF/Kamajors for large
eriods of the conflict
d. the Kamajors were present in Ba district in June 1897
€. Sockane was present in Bo gisinict and directly conrolled
J’Feast 3 of the aftacks on Bo District villages




1997 and aboui 15 Fetnuary 111
1996, in logations including
Kenama town, members of

the AFRC/RUF unlawfully
kifled an unknown number of
civilians;

47. Between about 25 May | Kenama fown

f. Bockarie was heard to say that the Kamajors in Telu must
be destroved

010

After the attack on Telu, W saw dead hodies of civiians. |
He haard that Mosquite said thal “the Hamajor base in

Telu must be destroyed’. tp.1920)

g. ir 1997 and 1993 Morris Kallan was based in Bo and

reporting direztly to Bockarie

i any matters ansing from the evidence disclosed

over the radic that they were going 10 attack Tikorko

250. Arlicte 6.1 liabilty of Sesay andior his palicipation in a |
| coinmon Qlan can-be reagonably inferred from:

h. prior fo the attack on Tikonko the AFRC/RUF arnounced

a_ The overall conduct af the AFRC/RUF, not limited 1o any
one District, in which lood and cther goods were taken from

¢. any olher matters arising from the evidence disclosed |
showing specific participation in the JCE

chiviians and in which cvilian dwelhngs were bumt -
b. his pesition of command and responsibility wathin the ’
AFRGC/RUF hierarchy

253, Article 5.3 of Sesay can be redsonatily i

a. The overall conduct of the AFRC/IRUF, not fimited to 3Ny
one District, in which food and other goods were taken from
civilians and in which civilian dwellings were burnt

b. his position of authority and command wilhin the
AFRC/RUF hierarchy and the fact |hat his subordinates
engaged in Jooting and burning

¢. his subordinates were in reguiar cornmunication with the
AFRC{RUF leadership during the cammission of these crimes |
d any matters al ansing fiom the evidence disciosed.

Followang their 2™ arrest, several communlty Ieader
including a former Cabinet Minister and Town
Council Chief, who were accused of supporting {he
CDFiKamajors, were killed on the orders of an
AFRC/RUF leader,

(S N DO

285 At least 5 civiians, aleged to be CDFfKa"ma]or
supporters, were tortured and killed on the arder of Bockarie

37

039 |

120

121

122

W heard that BSM and others were re-arrested an the

orders af Bockarie . He heard that they were later killed.
{p. 19289

W was informed that BSM had been killed and went ta

the mass grave near Dorwaila and saw 9 corpses and

identified BSM. [p1 928

W effected the 2™ amest of BSM ang taler heard inat
BSM ard clhers were kiled on the orders of Bockarie.
1923
W was present al the arresl of Andrew Quee by
Bockarie. That evening W went to the Secrelarial and
saw wounds on Quee. He never saw Quee again.
1425
W heard that BSM and dhers were kiled and saw the
carpses. (p.1924)
After B5M and others’ 2°° arrest W heard that they

were kiled. (p.1924)
BSM and olters re-arrested in Feb 1998 and takerL)

from the police stalion. W saw a soldier sfab BSM on
the head and hcard later thal all 5 of them had been

Al s



}7 | kibed. (p.1925)
126 | When BSM and others were re-arrested, W was told
they were transfered to the AFRC Brigade HQ. On Feb
8" 1898, W was lold they had been killed. In March
1998 family membears exhumed the remains. (p.1925-6)
127 | Wwas one of those first amested with BSM and others
and witnessd lhe beatings and was baaten himsell W
was in hospital al lhe time of the second arresl and
heard that BSM and lhe olhers had been Killed.
| {p.1923)
128 | W heard that BSM and others had been killed by the
AFRC/RUF. HE was present al the exhumation and
identified BSM's temains, (p.1925)

[168 | W will give evidence that BSM and others were killed i |
Kenema on Backarie's orders. {p. 1994}

caplured civilians in lhe Tongo diamond fields.
[...]Mary people died as a result of deliberate
kilings thal were undertakan by AFRC/RUF forces
to terrorise and subordinale captured cvilians.

112 | One CDF/ Kamajor supporter was beaten {o death | 28b. On the order of Bockarie 1 civilian was beaten to death [ 127 | W saw Fambuleh beaten with outer strips of tyre on the
with a rubber tyre. with strips of a rubber lyre. orders of Bockarie. Fambuleh later died. {p.1923)

112 | Olher Kamajor supporters were shot on the spot. 124 | There were skirmishes between the AFRC/RUF and the

Kamajors. W saw 3 dead bodies of Kamajors and 13
olhers in the area of Mambu st. (p.1923)
128 | W heard one Muhalem was kiled by Bockarie Fl
kKenema. W saw Mulahem's mutilated remains.
_ i . . . i (p1o2ey ]

112 | Civilians were also killed when AFRC/RUF forces | 28d. Civilians were killed on the main streel in Kenema town
sef guns and fired indiscrim:nately on a main street | by indiscriminate firing by AFRC/RUF forces.
in Kenerna town, in a relaliation of a previous
CDF/Kamajor atlack on a AFRC/RUF camp.

712 | 4 cwilians were executed extra-judiciaily at Kenema | 28¢c. Civilians were killed for allegedly slealing from other | 122 | W was present when Bunnie Wailer and 3 oihers
police station for allegediy participating in larcenies | civilians. accused of committing larceny and impersonating
in lhe locality. members of the junta were shot and kKilled al the

Kenema pofice station by the AFRC/RUF (p.1924) |
123 | W was present at the execution of Bunnie Wailer and
others at the Kenema palice statipn. {p.1924) ]
125 | W present at the executions of Bunnie Wailer and 3
others at the Kenema palice station.
113 | Thete was widespread forced iabour of hundreds of | 28e. Many civiians were shot while miring for diamonds for | 031 | SBUs who were around 10 yrs old with guns were

the AFRC/RUF in Cyboryg pit. brought by Botkarie and guarded Cybarg pit. They
would shoot people who wenl there without
autharization Many peopie were killed when guns were
fired and grenades hrown at the miners (p.1928)

034 | People who refused to mine for the AFRC/RUF were
killed. Others were killed for no reasons. W saw a friend
shat to death. Rebels shot at civilian mining randomly
Just to terrorise them into submission. (p.1927) |
035 | The AFRC/RUF open fite on people mining at least 20
limes. 200 people died from mine collapse and
N o i | | shooting. Mormis Kallon was present particulasty when

N
in

e
——



civilians were killed. Ouring 1997, W saw Kallen give an
order to shool civilians, including children. (p.1929)

460

W says hunoreds of people died when the sands |
collapsed and buried pecple in the pits. Many people
were shot by armed small boys. W saw 2 corpses ol
people killed by rebels. (p.1926-7}

_ | away. {p.1827) .
W will give evidence about small boys guarding Cyborg
_ | who aiso killed cuvilians mining in the pit {p. 1982)

Sometimes rebels shot in the general mining area. 200 |
civilians died in landslides caused by civilians running

AFRC/RUF would shoct people digging for diamonds ¥ i
Cyborg, daily. W believes people were shot if ihey got
lired of working. W saw them shooting more Lhan 15
times. The RUF who were guarding did lhe shooling.
{p.1926)

Linkage

About the end of 1997 to around early 1988,
AFRC/RUF ieaders transported diamond mining
proceeds out of Kenema District to Kailahun district
and evertually to bordering Liberia.

| 29. Arficle 8.1 liability can beé reasonab[v inferred from

a. ihe overall conduct of the AFRC/RUF not {imited 1o ahy
ane District, which engaged in widespread killing of civilians
as part of a campaian of terror and collective punishment.

h. the announcement of AFRC/RUF area leaders at a
community meeling in Kenema lhal lhe civilians were to
accepl lhe AFRC/RUF government and thal this governmert
would “close the eyes [orever” of anyone who did not
cooperate i
¢. between May 1997 and February 1998 there was fighting
between the AFRC/RUF and Kamajor forees in Kenema
District

d. a number of civilians tortured and killed in Kenerna District,
including BS Massaquoi were promineni in the community
and were perceived by the AFRC/RUF to support lhe
| Kamajors

e. civilians were killed on a main street in Xenema town when
AFRC/RUF forces fired indiscriminately in retaliation for a
| previous CDF/Kamaijor attack on & AFRC/RUF camp

See above

f. the regular visits of high level AFRC/RUF commanders to
Taongo field! Cyborg mining sites

034

From August to December 1997, Bockarie wouid come
4 times a monlh to colect diamonds. W heard from
others that Sesay would visit Tonga. {p.1927-8)

035

045

i In August 1997, Bockarie came to Tongo/Cybarg

Kallon was presenl at the mining sites, paricularly
when peaple were killed. W often saw Sesay in Tongo
collecling diamonds and heard that Gbao wauld wisil
the mines. Al the biy commanders resided al Labo
| Vamp, 30-40 yards from Cyborg (p.1929)

Civilians were mining at Cyborg, especially for |
Bockarie. W saw Bockarie collecting diamonds. (p1929) |

| g. any matters arising from the evidence disclosed.

30. Article & 1 liabllity of Sesay arglfor his participation i
common plan gan be reasenably inferred from:

a. his position as BGC of the RUF, the Deputy Chief of Staff

of the AFRC/IRUF Junta and a member of the Supreme




1997 and about 19 February
1998, in  locations in
Kenema districl, including
Kenema town, members of
the AFRC/RUF carried oul
beatings and jll-lreaiment of
a number of civilians who
were in custody,;

about 25 Ma'y '

}; Council

b. his communicatipn with Bockarie in the field

¢. he was responsible for sending ammunition to the RUF in
the held

d. he was a frequent visitor 16 the AFRC Secretanat and | 037 | Sesay was one of Bockarie's lop commanders wha |
Bockarie, the de facto RUF commander, in Kenema town slayed with Bockarie during lbe AFRC Lime in Kenema
| (p.1928-9) _
123 | W saw Sesay wisil Kenema town from time to time.
(p.1924) ) _
129 | Sesay in Kenema town for the arrest of TF1-129.
{p.1928) |
e. any matter arising from evidence disclosed showing
specific participating in the JCE
33. Article 6.3 of Sesay can be reasonably inferredifrom: -
a. his position of responsibility and command within the
AFRCIRUF hierarchy and the fact lhat his subordinales
| engaged in the killing of clvilians
b. the overall conduct of the AFRC/RUF, not limited to any
one Distric, which engaged in ihe widespread kiling of
civiians as part of a campaign of lemor and colleclive
_punishment _ _
¢. His subordinates were in cegular communication with the
AFRC/RUF leadership during the commissien of these crimes
d. His frequent visits to the AFRC Secretariat and Bockarie 037 | Sesay was one of Bockarie's top commanders who
stayed with Bockarie during lhe AFRC time in Kenema
| | {p.1928-9)
123 | W saw Sesay visit Kenema town from time to time.
{p.1924)
129 | Sesay in Kenema town for the arrest of TF1-129.

(p.1928)

_‘

112 | Followang a community meeting where the locals | 142a. the torture of civilian captives in Kenema town carried | 121 | W was present at the amest of Quee and later saw him
were ordered to accept the AFRC/RUF govermment | bul on ihe order of Bockarie. al the Secrelarial, bleeding (p.1925)
and told thal lhe AFRC/RUF govemment would
“close the eyes forever” of anyone who did not 122 | W went to the Secretariat after the 1" amest of BSM |
cooperete, the AFRCIRUF  detained several and others and saw them tied and bloody. (p.1924)
community leader including a former Cabinel 123 | BSM. Quee and cthers were amested, beaten and
Minister and Town Council Chief, who were tortured {p.1924)
accused of supporting the CDF/Kamajors. Those 124 | After the arrest of BSM and others W saw wounds on
delained were repeatedly beaten and subjecled to them at the Kenema palice station (p.1923)
ill (realment, some were healen with sln‘ps of outer 978 [After the 1% arrest when BSM and olhers were
tre and pistols, olhers were tied up bghtly wilh transferred into police cuslody, W saw wounds on lhem.
pieces of rope. {p.1925) _
126 | W visited BSM and others when they were being held
af the Secretariat He saw that B5M and the olhers had
been serously tortured. (p.1925-6)
127 {W was armested with BSM and others on the 1%

occasion apd was bealen and tortured and withesses
the beating and torture of the olhers including Bockarie

beating BSM with his pistol. {p. 1623) ]
B W
w



125 | W assaulted by Sesay and taken to the Secretariat
where he was given a severe beating by Bockarie and
his men. {p.1928} [

Tengo ' _

113 | The ewdence will demonsirate widespread forced | 142b. the beating and physical punishment of civilians at | 031 | W wns beaten with sticks, rubbers and wires at Cyborg.
labour ol hundreds of cap'ured civilians in the | Cyborg mining pil People were subjected to Ihreats and molestation by
Tongo diamond fields. Aboud  Augusl 1997, Bockarie and his men. (p. 1928)

AFRC/RUF forces iook conirol of Tongo lown and e
began mining operalions in the area, including D3§ | The AFRC/RUF mainlained a punishmenl pit for

“Cyborg pit”. These mining operations were
sustained lhrough the foreed labour of hundreds of
caplured civilians, who mined withoul pay, under
threals ot death and acts of physical violence by
lhe AFRC/RUF.

civilians in Tango. {p.1929)

Linkage

747 Article 6.1 liability can be feasonably lfered from,

one District, which subjected civilians to physical violence,
both as a punishment and as a tool of instifling fear in the
civilian population

carried oul on the orders of Bockartie, the then de facla RUF
leader, and largeted at civilians perceived to be a threat lo
the AFRC/RUF government

Tongo field) Cyborg mining siles

a. the overall conduct of the AFRC/RUF net limited 1o any |
b. the beatings and li-reatment of civilans in custody were}

f. the regular visiis of high level AFRC/RUF commanders fo

A_‘_
(03]

From August to December 1997, Bockarie would come
4 imes a monih 1o coliect diamonds. W heard rom
others that Sesay would visit Tongo. (p.1927-8)

144 Ar

Bockarie

a. the overall conducl of the AFRC/RUF, not limiled to any
one District, which subjected civilians to physicat violence,

both as a punishment and as a toc! of instiling fear in the |

035 |in August 1997, Bockarie came to Tongo/Cybarg.
Kallon was preseni at lhe mining sites, particularly
when people were killed. W often saw Sesay in Tongo
collecting diamonds and heard that Gbao would visil
the minas. All the big commanders resided at Labo
Varmp, 3040 yards from Cyborg (p.1929) n
045 | Civilians were mining at Cyborg, especially for
i . I Bockare. W saw Backarie collecting diamonds. (p1929)
g. any matters arising from the evidence disclosed.
5.1 liability of Sesay and/or his participation in:a -
| cornmigr ptan can be reasonably infered from:
a. his position cf responsibility and command within the
AFRCIRUF hiesaichy o
b. the assault committed by Sesay in Octcher 1997 on a | 129 | See above and at p. 1928.
clvilan who was a prominent member of the Town Council
after the civilian was arrested by him on lhe instruction of
c. any matlers arising from the evidence disclosed showing
specdific paricipalion in the JCE
146. Ait §.3 of Sesay can he reasonably inferred from: ]

‘H‘;:;;




P

and aboul 31 January 1938,
AFRC/RUF forced  an
unknown number of civilians
living in the Dislrici to mine
far diamonds at Cyborg pit
in Tongoe field;

aviine e .
6G. Between 1 August 1997

clvilian populaticn

b. His visits to the AFRC Secretariat and Bockarie in Kenema
1own

Q37

Sesay was one of Bockarie's fop commanders who
stayed with Bockarie during lhe AFRC time in Kenema
(p.1928-9) f

123

W saw Sesay visit Kenema town from time to time.
(p.1924)

129

Sesay in Kenema town for the arrest of TF1-129. |
(p.1928)

c. his position of reSponmbilily and command within the
AFRC/RUF hierarchy and the fact that his subordinates
engaged in physical violence

d. His subordinates were in regular communicalicn with the
AFRC/RUF leadership during the commission of these crimes

e. any matters arising from the evidence discliosed.

The evidence will del te widespread forced
labour of hundreds of captured civilians in the
Tongo diamond fields. About August 1937,
AFRC/RUF forces ‘ook control of Tongo town and
began mining operalions in the area, including
"Cyborg pil”. These mining operations were
sustained through the forced labour of hundreds of
captured civilians, who mined wilhout pay, under
Ihreats of death and acts of physical violence by
lhe AFRC/RUF. Many people died as a reault of
deliberate  kilings thal were undertaken by
AFRC/RUF lorces la terrorise and subordinale
captured cwvilians. Small Boys Units, comprising of
young armed child combatants, were employed lo
guard the abducted civilians.

191a. An altack led by Bockarie in August 1997 in Tongao field
resulted in the capture of many civilians who were forced to
mine withoul pay and under armed guard ail Cyborg pit.

031

Child soidiers around 10 yrs of age guarded Gyborg pit |
and shot anycne who went there without avthorization.
{p.1928)

034

Between August 1997 and January 1998 the
AFRC/RUF forced people ta mine for them. People who
refused were killed. Diamonds were laken to Kenema
and given to Bockarie. W was forced to mine almosi
everyday and received no pay. (p.1927-8)

035

In August 1997 Bockarie came to Tongo/Cyborg. |
Civilians were forced to mine for the AFRC/RUF for 5
hrs/day. 1000s were forced to work. (p.1929)

045

060

W saw civilians forced to mine at Cyborg for the AFRG,
especially Bockarie. Civilians and sometimes junior
officers were amested and made 1o mine at gunpoint.
{p-1929)

Backarie led lhe atlack on Tongo on 17 Augusl 1897,
Civilians were caplured and made 1o work at Cyborg.
(P 1926-7}

062

After the AFRC/RUF pushed the Kamajors out of
Cyborg, the AFRC/RUF mined with forced labour, as
lhe Kamajors had done, People were forced to mine for
2 days a week for ihe qovernment. {p. 1927}

211

W will give evidence about forced mining at Cyborg. He
received food in the morning and no pay. Small boys
guarding Cyborg also killed civiians mining in the pil
{p.1982)

209

In FebfMarch 1997 the RUF/AFRC took control in
Tenge and lorced civilians lo work for {hem. digging
diamonds and ctearing land. {p.1526)

191b. the AFRC/RUF wovid fire randomly at Cyborg it to
terrarise the dvilians into submission

)

Rebels shot at civifian mining randomly just to iemorise
them into submission. {p.1927}

191¢. the civilian miners were subject to physical discipline

031

]
W was beaten with sticks, rubbers and wires at Cyborg. |
People were subjected to threals and molestation by
Bockarig and his men. {p. 1928)

035

The AFRC/RUF maintained a punishment pit for |

"B
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civilians in Tanga. {p.1929)

Linkage

192, Articke 6.¥ liability can be reasonably inferred from e 1 ]
a. the ‘overall conduct of the AFRC/RUF, niot limited 1o ¢ any

one District, which abducted civilians and forced them lo work
for AFRC/RUF forces .

b the need in Kenema District to establish a warkforce
sufficient o mine diamonds al the Tongo diamond fields,
| including the Cybarg pit .
¢. the conditions under which the tivilians were used to mine See above
diamonds, including the use of physical wolence and dealh
as punishments and that no civiians were paid lor lhe work
performed

d. any matters arising from the evidence disclosed

193.-Article 6.1 liability of Sesay and/or his partiupatlon in a
commen plan can be reasonably inferred from: -
a. his position of responsibility and command wﬂhln the
AFRC/RUF hierarchy

b. in particutar, his position as chief of mining for the RUF

c. his knowledge of the forced civilian mining labour used in
Kano district
d. his frequent visits i Tengo fieids to collec! diamonds 034 | From August ic December 1997, Bockarie would come
4 limes a month ta collect diamonds. W heard from
| others that Sesay would visit Tongo. {p.1927-8)

035 | In August 1997, Bockarie came te Tongo/Cyborg.
Kallon was present at the mining sites, particularly
when people were killed. W often saw Sesay in Tongo
callecting diamonds and heard lhat Gbao wouid visit
the mines. All the big commanders resided at Labo
Vamp, 3040 yards from Cyborg (p.1929)

e any matters arising from the evidence disclosed showing
specific participation in the JCE

196. Ad 6.3 of Sésay can be reasonably inferred from:

a. his position of responsibility and command within the
AFRCIRUF hierarchy and the fact that his subordinates
engaged in abduction of civlians and used them as forced
labour

b. his subordinates were in reguiar communication with the
AFRC/RUF leadership during the commission of these crimes
| ¢. in_particular, his pasition as chief of mining for the RUF

L d. his knowledge of the forced civilian mining fabour used in
Kono District

e. his frequent visits to Tongo fieids ta collect the diamonds 034 | From August to December 1957, Bockarie would come
4 times a monlh to collect diamonds. W heard from
others that Sesay would visit Tengo. (p.1927-8)

035 |In August 1997, Bockarie came lo Tongo/Cyborg.
Kallon was presenl al the mining siles, particularly
when people were killed. W often saw Sesay in Tongo
collecting diamonds and heard thal Gbao would visit
lhe mines. All the big commanders resided at Labo
Wamp, 3040 yards from Cyborg (p.1929) |

)



Uniaw

y BREGE A

£ g

49  Between about 14
February 1998 and 30 June
1998, in Iocalians including
Kailahun town, members of
lhe AFRC/RUF unlawfully
killed an unknown number of
civilians;

102

{. any matters arising from the evidence disclosed

The evidence will show killings of civilians by
AFRC/RUF forces as parl of their campaign of
lerror and colleclive punishmert. Many civilians
were deliberately killed on orders from senior
AFRCG/RUF  commanders lor  lheir  alleged
membership or support for civil mililia forces, he
CDF/Kamajors, including a mass execution that
was undertaken in Kailahun town,

44z. There was a mass kiling of paople accused of being

Kamajors in Kailahun town

33

e

4

113

168

108 | Before the J

anuary 1958 invasion at the engd of the dry
season, Gbao, Kallon, Sesay and Bockarie were
involved in the killing ol 60 Kamajors held for screening.
ple7e) 00

| were killed {p.1369)

W saw the Killing of 10 of the 67 detainees in Kailahun
lown and saw Ghao and Bockane present at the scene.
Gbao was the overall commander when these people

In December 1997, the RUF on orders of Mosguito
detained 65 men on suspicion ol being Kamajors and
ihal in February 1598, the MPs killed these men. Gbao
was nat present. (p.1984)

W owill give evidence of kiling of 20 “Kamajors” in
Kailahun while Gbao was present and in cammand o
the area (p.2003)

W knows that 85 men accused of being Kamajors were |
detained. He later heard they were killed.

325

330

Ghao was Chiel Security Officer for the RUF; Sesay
was the BFC and Kallon the BGC. Gbeo had detained
Kamajors in Kailahun lown. 3 weeks later, a RUF rebel
collecled 3 of W's relatives, saying he had instruclions
1o collect all Kamajors. W heard that Sesay, Gbao and
Bockarie shol lhe Kamajors and that Gbao ordered the
removal of their bedies. (p.1971-2)

W will give evidence about the killing of the Karnajors
an Backarie's orders and lhe Sesay was nat in favour of
it and wanted the Kamajors released {p.1997)

After July 1999 W heard that 40 peaple alleged to be
Kamajors had been killed. W heard that Sesay and
Bockarie ordered the killings and Ihe Gbao. who he saw
in Kailahun town after (he kilings, was presert. \W's
brother was killed in the killings. {p.1971)

44b. The kilting of 10 civilians in Buedu

az7

In 1968, W saw the kiling of 10 pecple by the AFRC in
Buedu on the orders of AFRC commander Captain
Sesay. (p.1972)

44¢. The shooting of 2 abducted boys because they were

unable lo carry loads.

108

W was told that 2 young boys were shot because theyw |
were unable to carry their loads. (p.1970)

— 114 | In 1999, W saw the exacution of soldiers and a civilian
medic for theft. (p.1974)
——- 117 | W was abducted in Tongo aged 10 yrs and given

military training. W says he was taken to Liberia lo fight
for & mths and Mosquitn was lhere. W returned to
Kailahun where he saw Gbaa give an order for a
woman to be cut open and her liver removed. in an
atlack on Kulahun, Gbao ordered civilians to be shot at
random. After the 1897 coup, W went to Makeni and
was later Yaken lo Freetown to [oot. W also saw looting
in Makeni. {p.1990)

12
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200

Linkage

W was abducted in Kailahun in 1997 and in the attack
on his village the RUF killed 7 people. W's uncle was
killed. {p.1972}

a. the overall canduct of the AFRC/RUF, not limited ta any
one District, which engaged in the widespread killing of
civilians as parl of a campaign of lerror and collective
punishment

| allies in Liberia

b. following the ECOMOG intervention the main AFRC/RUF
base was Iocated in Kailahun and was the main point of
contact and communicalion for the AFRC/RUF especially lor

¢. meetings of senigr AFRC/RUF commanders in Kailahun
District following the 1998 ECOMOG intervention which
eslablished command siructures and gave  mililary
responsibility to Bockarie

Kamajors were killed

d. the mass kiling in Kailahun lown of people accused of See above.

| being Kamajors

&. any matters arising from the evidence disclosed

46, Arlicle 6.1 Hability of Sesay and/or his parlicipation in a
common plan cari be reasonably inferred from:

a. his position af responsibility and command within ihe

AFRC/RUF hieraichy, particularly that he was at the time the

RUF BGC and the Mining Commander for the RUF

b. his presence when apout 60 civilians accused of being See above T

¢. ary matters arising from lhe evidence disclosed showing
specilic participalion in lhe JCE

-fram:

49. Article 6.3 liability of Sesay can be reasona

this Indictmen(, an unknown
number ol women and girls
in various lgcalions in Lhe
District were subjected to

a. the overall conduct of the AFRCG/RUF, not limited to any
one District, which engaged in the widespread kiting of
civiians as part of a campaign of lerror and colleclive
punishment

b. his subordinates were in regular communication with ihe
AFRC/RUF leadership during the commission of these cimes

b. his presence when about 60 civilians accused of being
Kamajors were Killed

See above

¢. his position of responsibiity and command within the
AFRC/RUF hierarchy and the facl that his subordinates
engaged in the killing of civilians

1998, 1899, hundreds of women were roulinely
abducied from {he ather parts of Sierra Leone and
broughl o Kailahun Districl, where lhey subjected
to sexual violence andtor forced into “marrying”

d. any matters arising from the evidence disclosed

109a. the use of wol

ges. Thel
job was to go lo the front lo fight and cook for the
soldiers and sleep with the commanders. (p. 1970}

One of W's wives told him she was raped during the

time they spent 1.5 yrs with _the RUF afier being

12
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sexual vislence. Many of
these viclims were caplured
in other areas of the
Republic of Sierra Leone.
broughl lo AFRC/RUF
camps in lhe Districd and
used as 5ex slaves andfor
forced into “marmriages. The
‘wives” were forced o

number of
duties under

by their

perform A
coniugal
coercion
“husbands™;

their rebel captors. These women were also forced
lo perform conjugal duties 0 their rales as “bush
wives”,

captured in Pendembu in December 1898, W was toid
thai rebels took caplive women as wives. (p.196%)

114

W wenl to Kailahun after the 1998 intervention in
Freelown. Women were used as wives and for

Linkage

domestic purposes by the rebels. (p 1971)

110. Article 6.1 liability' cén be reasonably inferred from

a. the overall conduct of the AFRC/RUF, not limited to any
one District, which subjected women to rape and other farms
of sexual vialence and roulinely dislributed captured women
amengst rebels to serve the sexual needs of ihe AFRC/RUF
rebels

b. mafy of the women and girls used as sex slaves were
brought to Kailahun Uistrict from olher parts of Sierra Leone

c. The presence of training camps and the AFRC/RUF High
Command in Kailahun District where large numbers of
AFRC/RUF forces were present

d. any matters arising from the evidence disclosed

4bility of Sesay and/or his participation in'a
common plan can be reasonably infermed from:

a. his positiocn of responsibility and command Wlti'lll"l the:
AFRC/RUF higrarchy

b. his frequent presence in Kailahun District throughout the
period of the indictment

¢. any matlers arising from the evidence disclosed shomng
specific participation in the JCE

“$14. At 6.3 of Sesay:can be reasonably inferred from:

a. the overall conduct of the AFRC/RUF, not limited to any
one Dislrict, which subjected women to rape and other forms
of sexual violence and routinely distributed captured women
amangst rebels {o serve the sexual needs of the AFRC/RUF
farces

b. his frequent presence in Kailahun Districi throughout the
period covered by the indictment

c. his position of responsibility and command wathin the
AFRC/RUF hierarchy and ihe facl lhat his subordinates
engaged in sexual violence

d. his subordinates were in regular communication with the
AFRC/RUF leadership during the commission of these ¢imes

At all times relevant to

Indiciment, captured
civiian men, women ard
chidren were brought to
various locations wilhin lhe
District and used as lorced
labour;

this

104

'ilahun district served as a man base for the

AFRC/RUF, where senior AFRC/RUF commanders
were regularly based, and through which signilicant
support for AFRC/RUF operations was maintained
by lhe farced labaur andfor conscription of
hundreds of captured men, women and children,

104

e. any other matters arising from evidence disclosed

223a. over 200 civilians were captured in Pendembu and
forced to work

Throughoul 1987 and 1998, hundreds of captured
men, women and children were routinely taken 1o

223b. over 500 civilians were brought to Kailahun from alt
over Sierra Leonw

T11 | Wwas captured in Pendembu in Decem 988 albng
wilh 200 other civilians. VW was forced to work. (p.1969)
113 [ After the February 1998 intervenlion, more than 500

apductees from all over Sierra Lecne were taken to

14@
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various lacations in the Kailahun District anc used
as farced |abour, also known as “man power”,

Kailahun. W said she also saw civilians being forced to
work. (p. 1969)

which inciuded carrying loads, road wark and | 223c. Civilians were forced to carry loads of ammunition and | 114 | W saw abductees brought to Buedu by various
lfarming on planiations, including larms belonging to | olher goods, work on the rice farm of Bockarie and Morris commanders. Kaillon brought the biggest group. Sesay
senior  AFRC/RUF commanders and/or their | Kallon and perform domestic tasks. was also involved. Caplives, including children were
lamilies. sent for mililary training. Civilians were used as slave
labour on a rice farm of Bockarie and Kallon, (p.1971)
210 | W will give evidence aboul forced labaur on farms in
Kailahun (p.2003)
105 | Kailahun district operated as a major training 114 | Caplives, including chidren were sent for military |
location where loroibly conscripled men, wwamen training. {p.1971)
and children were held and gwen mililary lraining. 200 |W was abducted in Kailahun in 1987. He had to
Bases were staticned al localions such as Beudu transport goods for the RUF. In Yaama, the rebels gave
tlown, a major base for the AFRC/RUF leadership. military training to men and children for 3 mlhs. W was
Pendembu, Kalahun lown, Bunumbu and trained by eary 1999 and given a gun. (p.1972)
Kangama. In additian to shipments of ams and 330

natural resources. captured civilians were laken
awass lhe border ta engage in mililary training and
fighting for the AFRC/RUF or in support of military
forces under the leadership of Charles Taylor.

W saw forced igbour up to 2000 and the conscription
and mililary training of women and young chifdren by
rebels. {p.1974)

Linkage

224, Article 6.1 Jiability can be reasonably inferred from

a. the overall conduct of the AFRC/RUF, not limited to any
one District, which abducted civilians and forced them ic
carry goods and perform domestic labour for AFRC/RUF
forces

b. the need in Kailahun District to establish a workforce
sufficient to mine diarmonds

¢. Kailahun District was 2 significant base for the AFRC/RUF
and large numbers of civilians were required to perform
tabour for the AFRC/RUF High Cemmand and forces

d. any matters anising from the evidence disclosed

:235. Aticle 6.1 liability of Sesay andior is |
comman plan can be reasonably inferfed from

a. his posilion of responsibility and command within the
AFRC/RUF hierarchy

b. his presence at the camps and AFRCI/RUF bases where
civilians were forced to carry goods and perform domeslic
lahour

¢. he witnessed mere than 500 abductees from all over Sierra
Leone in Kailahun district following the February 1998
| ECOMOG intervention

d. he perscnally had unpaid civilians farm cocoa, coffee and
palm il for him

e. if he required civilians for work he would pass an order for
such {hrough the local G5 commander

f. at one poirt he ordered AFRC/RUF fighters not to kill
civilians but to instead capture then

g. any matters arising from the evidence disclosed showing
specific participation in the JCE

15
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106‘{

Throughout 1998, AFRC/IRUF leaders
communicated wilh commanders localed in other
districis from Kailahun. In December 1998, |
Kailahun was ihe location for the planning of the
major AFRC/RUF offensive that led o lhe
subsequent takeover of much of the counlry
including Woidu, Makeni and evertually the
fnvasion of Freetown.

After the ECOMOG Intervention in February 1988,
AFRC/RUF forces retreating from Freelown and
Makeni regrouped and travelled through Bombal
and Koinadugu Districl to Kono Uistrict, specifically
Koidu town. Following the caplure of Koidu town,
meelings were held in the Districi where senior
commanders  eslablished 2  jgint-command
struclure for AFRC/RUF operalions. AFRC/RUF
forces progeeded to spread aver the entire Dislrict,

exchange for arms and ammunition (p.2000}

271

W will give evidence about the transfer of diamonds to
tibaria for Chares Taylor (p.1979)

276

Taylor provided assistance, arms, medicine and |
personnel to the RUF VW will give evidence on arms and
| diamond iransagtions. :
Helicopters with the colowrs of the Liberian flag brought
rebels armed and ammunilion W was told that
diamonds and meney given to Masquito would be used
to buy ammunition from Charies Taylor. (p.1982)

325

W will testify to RUF training in Libena and the provisio
of arms from Taylor and Yealen to Sankoh. Throughout
the war, instructions were given rom Taylor through to
Bockarie concerning the fransfer of diamonds in return
for arms and ammunitions. W will give evidence of
Taylor's support throughout the war including a
November 1998 arms shipment. {p.1997)

323

A meeting was called in 1998 where Bockarie
announced 'Operalion Spare no Soul’ with Kallon and
lhe AFRC present. The Freelown attack was not
planned by the RUF. (p.1997}

129

AFRC/RUF terrorization of the civilian popuiation
enabled geographic conlrol of Lhe Kono area,
particularly the diamond mining areas, where
forced mining of civlians was being undertaken
under the supervision of semor AFRC/RUF
command. Movemenl of arms and ammunition
from Kaillahun District were in turn sent o Kono
Distrel.

133

|

Diamond proceeds were sent through senior
AFRCI/RUF commanders ta Kailahun and onwards
to Liberia in exchange for amns, ammunition and
supplies, such as food and blankets.

TSt



43. About mid February
1989, AFRC/RUF fleeing
from Freetown arrived in
Kono Disiricl. Beiween
aboul 14 February 1958 and
30 June 1958, members of
AFRC/RUF unlawiully killed
several hundred civilians in
various localions in Kono
District,  including  Koidu,
Tombudu, Foindu, Willifeh,
Morlema and Biaya;

130 | The evidenc;%ﬁ demonstrate widespread killing of | 36a. There were widespread killings throughaut Kone district | 270 | W was abducted from Sulukunda after ‘Operation Pay
civilians, which were frequently underlaken by | as parl of ‘Operalion No Living Thing' and ‘Operation Pay Yoursell in 1996. Prior to her caplure she saw rebels
AFRC/RUF forces as part ol "Operation No Living | Yourself. burning houses and people heing killed. {p.1931}

Thing~ in towns and villages lhraughout the Disirict,
inciuding Bumpeh, Farandu, Foendor. Kindea,
Sawa, Somoya and Wondedu.
IT&EJ The evidence will also culline the mass killing of See below.
civilians which took place in Foendar, Koidu lown,
Mertema and Tombudu lawn.
130 | Civiians were forced into houses and massacred, | 36f. Many civilians were burned alive in houses throughout | 217 | After the Feb 1898 intervention and RUF/AFRC
| somelimes by being burned alive, by AFRC/RUF | the District cccupation of Koidu, W was captured. 26 people fram
forces in towns and villages throughoul the Disinict, W's greup were put into a house and the house sel on
nciuding Koidu town and Tombudu fown. fire. Location unclear. (p.1930)
307 | W heard that people were bumt alive in hauses in
Koidu, including her parents and that Colone! Issa had |
. given ihe order for ‘Operation No Living Thing'. (p.1935)

130 | Scores of civilians died as a result of deliberate | -
amputafions of limbs by AFRC/RUF forces.

132 | Widespread looting of food items resulted in death } —— 071 | W will give evidence of deaths of civiians from
by starvation of civillans in some areas. _starvation and exhaustion during the mining. (p.1941}

078 | W was captured on 28 March 1998 and was laken to
Koidy where he saw other captured civilians. People
died of starvation. {p.1941)

133 | Mining operations were overseen by semjor | 369. Many civilians were killed through indiscriminate | 012 | People died in the mines in Tombudu because they
AFRC/RUF commanders were particularly brutal’ | shoeting in the diamond mines. were nol fed. W saw Savage and Gullit kill people in
caplives were routinely stripped naked and beaten. conneclicn with mining. W says Sesay visiled Ihe mines
they were killed if ever tired, nor were they fed or everyday. {p.1944)
paid far mining aclivilies. Captives labored under 077 |W was forced to mine in Tombudu afler he was
gunpoint by SBUs, child combatants under the age captured in December 1995. W saw miners killed on the
of 15 who were employed to guard the captured orders of the officer in charge. w said Sesay came
miners. regulary to the mines to collecl diamands. Sick people

were killed. W saw SBUs kill people in the mining pits
and thraw their bodies inlp the water. {p.1943)
304 | W will give evidence of peaple dying in the mines and |
(hat during that period Sesay would come to the mines
| requtarly to collect the diamonds. (p.1941).
h?tl Some women were beaten to death following these l—— 11856 | Of 7 womer who were raped, 5 were beaten 1o deain
rapes. ‘ afterwards. {p.1931)

Kmﬂ fown ° ; A : ’ HE

130 | Over 100 people were massacred together in Koidu | 36b. Over 100 civilians were killed in Koidu town 014 | In March 1998, W was captured by rebels and takenﬁ
lewm. Koidu. He saw many dead bedies. He was taken ta

Major Rocky al Kamacherde st. Men, women and
children were separated and Rocky opened fire and
about 100 civilians were killed. Rocky reported the
killing to Ramba who had lo conzull with Bockarie, W
said civilians were made to carry loads and il anyone
complained he was tired. he would be shot. {p.194D)
o o7 [w will_give_evidence of kilings_ir_Kono after the |
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imtervention, including the killing of cver 80 people in
Koidu and that these evenis were reported to Kallon, W
will say that for rape and innocent killings (p.1941)

078

W learnt of a mass killing in Koidu by CO Rocky. Many
civilians were killed on the December 1898 attack on
Koidu led by Sesay. (p.1941)

217

W was caplured at the time of the intervention in Koidu.
W saw the dead bodies of 20 civilians. (p.1930)

222

| In 2¢01, W found bones and skulls in his compound
behind Kamachende 51, Kaidu. He heard lhat repels
killed people in the compaund. (p.1530)

263

W was abducted in February 1998 from Kaidu. His
older sisler and uncle were killed by the rebels, W saw
rebels killing civilians in areas around Koidu town under
lhe command ol Sesay and Kallon. W saw older men
wilh their hands tied behind their backs shol in the
presence of Sesay. {p.1940)

}Ea

Shortly after Kabbah was overthrown, the rebels started
killing in the Koidu area. When W fled from ECOMOG
with the rebels, she heard the rebels taking aboul the
number of people they had killed. (p.1930)

(130 | Residents accused of voling for President Kabbah
were also killed in Koidu town en direct orders from

senior AFRC/RUF commanders.

‘Tormbudy town

130 | Tombudu town became known as a “killing zone”,
where dead bodies were lhrown in a hole known as
“Savage Pil".

36c. Tcm'bud:u became a “killing zone™ where déad bodies
were lhrown into a hole known as “Savage pit”.

012

After the ECOMOG intervention, JPK came 1o Tombudu
and ordered Gullit, Savage and others 1o kill 6 people
who dif not supporl the AFRG. They were all shol. W
saw people who tried to escape, be killed. W saw
Savage kill people incl locking people in a house and
setting the house on fire. Savage also ampulaled and
killed people and dumped their bodies In a pil. Gudiit
also killed a lot of people. Tombudu was a killing 2ane.
{p.1944)

013

W was captured by the rebels in Tombudu in
September/October 1998 when JPK, Kallon and Sesay
entered. 4 men and 2 women who tried 1o run were
kited. IPK ordered the burning and killing of Tombudu
and W saw people burn! to death. {p.1987)

014

Sometime in 1998, W saw a group of captives brought
to Tombudu. W identified Staff Alhaji There were 27
people, incl one of boy of 11 yrs. Staff Alhaji ordered
their hands tied behind their backs and to have them
pu! in a house. The house was lhen bumt and all died
{p.1936)

019

072

W heard that 50-60 people were abducled (rom
Somoya and taken lo Tombudu where they were put
inlo @ house by Staff Alhaji, a soldier, and burmt alive.
(p.1937)

VW was captured by men in combat on § March 1998.

18
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He was taken to Tombudu with 14 captives where he
met Savage. Afler W being amputated, people started
to run and the fighters started firing and 11 people were
killed. (p.1937)

217

216

W was captured in Paema. near Tombudu and saw his
children burnt alive in his presence. in April 1998, he
was taken o Tombudu, where 5 people were
amputated. 3 died almost immediately.

W found the beheaded bodies of captives kiled by
rebels in Tombudu. (p.1930)

197

W saw rebels killed 2 civilians in Tombudu after the |
ECOMOG inlervenlion. W saw 3 bodies in a parking
ground in Tombudu. {p.1936-7}

302

W was captured in Waterloo ang taken to Tombudu
where there were 200-300 civilians. Some who had
Iried 10 escape had been kiled. They had been
beheaded and their heads placed on slicks. Some days
up to 10 civilians would be killed on the orders of
Savage. W saw captured civilians burnt to death in a
house. (p.1935)

Foendor

30 [ A group of civiians in Foendor were beheaded by
AFRC/RUF forces.

36d. Many civilians were beheaded in Foindu and the
severed heads were carried in a bag ta Tombudu.

064

In the dry season of 1998, 17 men, women and children
were machele lo dealh, This included 2 of W's children.
The victims were beheaded and the heads placed in a
bag. W was ordered to carry the heads to Tombudu,
The boss in Tombudu was in combat and surrounded
by men in combat. W saw the body of another victimn
who had been beheaded. {p.1933)

In the dry season of 1998, rebels captured and killed
members of W's family at Foendor. The heads were
reportedly put in a bag to be given to the rebels o their
boss in Tombudu W heard lhe killings. Laler he saw
many dead bodies, some beheaded bul was only able
te confirm 2 as family members. W's wife confirmed he
kilings to him. She camied the heads in a bag to
Tombudu. The commanders were Savage, CO Alhajii

Morterna

W was in Motema when rebels attacked. Villagers told
the W of a massacre in the house where his wife was
hiding. He Jound family members dead. He heard cne
rebel called Issa say ‘let's go' and the rebels call
‘Operation No Living Thing'. (p.1941-2)

| 36e. 32 people were shot in a house in Martema.

Rebels attacked on 6 June 1998. W was in a house
with 50 people when rebels came in. One was called
‘Colonel Tssa’. This was Llhe time of ‘Operation Na Living
Thing’. The rebels asked if they were Kamajors and
opened fire. 32 people were kiled. W was told this by
her younger brother who helped bury the dead in a

067

and CO Jbonda. {(p.1933)
219
308

mass grave. (p. 1934}
307

W was in Motemna in 1998 when rebels attack Col. Issa
enlered that civilians would pay the price for rejecting
AFRC rule_and that lots of people were kilted in the

20
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{ house. (p. 1934-5)

{ ocation unclear/ unmentioned in Indictment or PT8

019

QOn 16 April 1998, rebels came ta Yardu. Rebels slit Ws
grandmaother's lhroal wilh a knife. Anolher man was
also Killed (p_1937)

ues

On 15 June 1898, a group of men attack W's house,
shooting, W's sister was killed. ARenwards W counted
21 badies, 6 of whom were family members. W heard
ane of the atackers yell 'Operation No Living Thing’,
(p.1934)

192

W was captured in AprilfMay 1998 in Boimafuidu. He
saw a 60 yr old woman murdered. {p. 1838}

197

W was taken to Yardu where he saw rebels shoot 6
men to death. {p.1936-7)

168

W's village was attacked by rebels at the end of the
1998 dry season. W's husband was taken to Yardu and
later told her that be saw 5 men killed. W saw people

202

W saw rebels kil ore person in Farandu village. |
(p.1932)

206

W's village was attacked on April 1998 by rebels
prelending 0 be Kamajors. He saw them cut a old
woman's throat. When they started to perform
amputations, those who prolested were killed oulright
with machetes. (p.1939)

217

W watched as his wife and other wamen whao had been
raped were stabbed to death. Gther people were shol
dead. {p.1930-1)

218

W was captured in an atlack on Bumpeh. Later W's son
tokd her thai others had been shot ard killed and thai
villagers had been burnt alive in Bumpeh.(p. 1938-9)

| Linka

37, Afticle .1 liability can be reasonably inferred from

one District, which engaged in a widespread killing of civilians
as part of a campaign of terror and coliective punishment

a. the overall conduct of the AFRC/RUF, not limited 10 any |

b. the declaration of ownership of all mining areas in Sierra
Lecne by the AFRC/RUF during the Junta period

c. the continuation of the AFRC/RUF alliance after the
February 1998 ECOMOG Intervention and the fighl of Ihe
AFRC/RUF from Freetown

d. the amnouncement by the AFRC/RUF leadership of
“Qperation Pay Yourselfr during the relreat lo Makeni and
then Koidu

334

JPK ordered Operation Pay Yourself to the SLA and
RUF at lhe slarl of the 1998 intervertion. (p.2004)

e. the execution by the AFRC/RUF forces of “Operation No
Living Thing" while the AFRC/RUF regrouped and controlied
Koidu Town and Kono Districi following the ECOMOG
intervention

specifically Koidu town in 1998

f. 1he seftiement of AFRC/RUF forces in Kono District and |~

g the meetings of senior AFRC/RUF commanders in Kono

and Kaitahun Districts during this period which established a

21
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command structure for AFRC/RUF operations aimed primarily
at maintaining contrel of Kang district

h. that Sesay toid civilans at a public meeting in Koidu that
he was presenl lo ensure that diamonds were mined to
finance the movement and thal all civilkans must cooperate

i. that at the same meeting, Seésay said that disciplinary
measures would be taken against those werking in the minegs
and the measures included execution

District to fund arms. ammunition and medicine

| that the AFRC/RUF used diamonds mined from Kono ]

k. any matters ansing from the evidence disclosed

comymign plan caf be reasonably infemed from:

38~ At 6.1 ligbility of Sesay andior his participation in &

a  his position of responsibifly and command within the
AFRC/RUF hierarchy , paricularly that he was at the time lhe
RUF BGC and the Mining Commander for the AFRC/IRUF

L. the general instruction issued by Bockarie to Sesay at the
time of Ihe February 1998 ECOMOG intervenlion lo ensure
that the AFRC/RUF did net lose Kone

commanders

c. Sesay passed this instruction on 1o other AFRC/RUF |

cammanders in Kono Fpm Bombali District, approximately
| ane week after the slart of the ECOMOG Intervention

d. the amrival of Sesay. along with other Senicr AFRGIRUF |

their hands tied behind their backs and were then shol

older sisler and uncle were kilied by the rebels. W saw
rebels killing civilians in areas around Koidu town under
lhe command of Sesay and Kallon. VW saw older men
with their harxls tied behind lheir backs shot in the
presence of Sesay. (p.1940)

i. [Sesay's] frequent presence at the diamonds mines were
civilians were indiscriminately fired upon

See above

e. [Sesays] presence at a meeting in Tombudu lown | 013 |W was caplured by the rebels in Tombudu in
fellowing the arrival of JPK which all civilians were forced to SeptemberiQctober 1998 when JPK, Kallon and Sesay
attend and where four civilian men and two civilian women enlered. 4 men and 2 women who thed to nun were
who atlempted to run were killed by armed AFRC/RUF men illed. (p.1987)

in front of the ¢rowd

f. his participation in meetings with gther senior AFRC/RUF ]
cemmanders in Kono in February! March 1998 gy

g. [Sesay] was present as the top RUF commander when | 334 | JPK and Sesay ordered that Kono be burnt down and
JPK told olher AFRC/RUF commanders that the people of the people of Kong kiled as lhey had betrayed them.
Koidu were not good people and that any civilian close lo {p.2004}

| their location shauld be killed .

h. [Sesay's] presence in Koidu town when older men had | 263 | 'W was abducted in February 1998 fram Koidu. His

j- [Sesay’s] iravel with Bockarie to Libetia in January 1998 to |
secure an arms shipment that assisted the AFRC/RUF 1o
defend Kano district

k any matters arising from the evidence disclosed showing
specific participation in the JCE

41. Adicie 6.3 hability ¢fallure o prevent) of Sesay can be
reasonably infefred from:

a. his position of responsblllty and command within_the
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AFRC/RUF hierarchy and the fact that his subordinates
engaged in the killing of civilans

b. his subordinales were in reguiar communication with the |
AFRC/RUF leadership during the commission of these crimes

c. his presence at planning meetings in the District

|4 the instructions he received from JPK as detailed 2bove

e. the instructions he gave fo subordinates

f. his presence at Koidu town, Tombudu 1own and at diamond
mining areas al or around [he lime killings were being camed

out by his subordinates

g. any matters arising from the ewidence disclosed

47 Article “6:3 liability (failure to™punish) of Sesay can be
_| reasonably inferred from:

M Vi * .
55. Between about 14

b. reports made to Sesay by subordinales of atrocities

a. civiians made complaints directly to Sesay about mining

conditions and the treatment of workers

committed in villages geographically close to Koidu

Womnen and girls were routinely rapéd and pairéd

¢. any matters arising from the evidence disclosed

85a. the gang rape of women in Koidu town

£

W was abducted and taken to Koidu. There he saw
many young gils used lor sex and captured women
| forced to become sex partners. (p.1840)

Rape became frequent in Koidy after the intervention.
W saw his wife raped by 8 men. Other women were
also raped. (p.1930). locafion of rapes unclear

Ws husband's 2™ wile was raped by 2 rebels 23 days
afier having given birth. Location unknown (p.1932}

W was in Tombudu after the ECOMOG intervention.
Women were abducted from families and forced to
berame rebel wives. {p.1944)

W was captured in Tomandu and taken to Kissi town
where women were distributed 1o rebels as wives, A
rebe!l leader took W's 11 yr old daughter to a house and
raped her. W could hear her screaming. W was given ta
a rebel as his wife. Along wilh other captured women,
she was forced to find food and cook, wash clolhes. Al
3 different times, rebels fried 1o force W under the threat
of death to have sex (p.1938)

|
W was captured and taken to Tomandu where rebels |
sexually abused women who were taken inlo houses
one by one. On the way to Kissi town lhe rebel
commander ordered the women lo be divided amongst
the men as wives. Each armed man look possession of
a woman {p. 1938)

014
February 1998 and 30 June with “rebel husbands™ throughowut the District.
1998, members of lhe During captivity, many were also subjected to rapes
AFRCIRUF raped hundreds | from rebels other than their “bush husbands®. | 217
of women and gids al AFRC/RUF farces terrorized the local population by
various locations throughoul committing gross acls of sexual violence against )
lhe Districd, including Koidu, women and young gis, often al gunpeint and | 85b. The rape of a woman in Koidu town 23 days after she | 202
Tombudu, Kissi-lown  (or under threat of death. Melhods inciuded fofcing | had given birth.
Kissi town)  Foendor (or women lo sirip naked and commilting Sexual _
Foendu), Wondedu and abuses in the open, forcing family members either [@5¢c. The widespread use of captured girls as “wives” 012
AFRC/RUF camps such as {o walch or parlicipate, along with Deatings, andtor
"Superman camp” and Kissi- raping with foreign objects such as sticks., Some
town (or Kissi lown) camp. women were bealen to death following these rapes. 015
An  unknown number of Recenl mothers, young girls and virging were also
women and girls  were largeted lor sexual violence. There was a pattern of
abducted  from  varicus rouling ahductions of women and girls from Ibeir
lpcations in the District and families lo camps, such as “Superman Camp”, lor
used as sex slaves andfor distrinution amongst the rebels was underfaken ta
forced inlo “marriages”. The serve the domestic and sexual needs of
‘wives” were forced o AFRC/RUF forces, while undermining lhe civilian
perferm  a  number of morale and  colleclively  punishing local 018
conjugal  dulies  under communities.
coercion by their
| “husbands”™;
270
L _

W was captured and brought to Koidu from Sulukunda
in 1996 after “Operation Pay Yoursell". The girls were
given to rebels as wives and domestic labour. W
| performed chores along wilh caplured children. W was
taken al Borbu where she saw Sesay and Bockane

{p.1931)
23 W



I'383

W was captured and broUght to Koidu aner ihe |
inlervention where she was held at gunpoint and raped
every nighi for a week. She became a rebels ‘woman’
and fled wilh the AFRC/RUF to the bush when
ECOMOG tagk over Keoidu. There W heard rebels
speak about lhe number of people they had raped.
(p.1930)

85d. The rape of 7 women at Sawa

195

I'W ana 6 other women were raped with foreign objects |
ang ¥V raped by 2 rebels. Ne tacation given. (p.1931}

BSe. The rape of women and girls found hiding in the bush in
lhe District

066

W was in the bush rear Foendor and saw his sister :
raped by rebels there. (p.1833)

076

W raped by rehels wearing mixed combat in the bush
near Foendor She was a virgin at the time. (p.1933)

| 306

W saw his niece raped by repels in ihe bush near |
Foendor after the March 1998 aitack on Kaidy, (p.1934}

| "B5f. The rampant sexual abuse of women and girls at Gyborg
mining pit.

otz

W was caplured in Tombudu in 1888 when she was 16
yrs old and faped by rebels. She was taken 1o
Superman ground before going to Buedu. (p.1943)

019

in 1997 shortly after the fakeover of the AFRC/RUF W
and his wile were captured by the RUF and some
soldiers. W wilnessed Lhe rape of his wife. Location
unkrown {p.1937)

a71

W will provide evidence of rapes and that for rapes and
inngcent  kilings, action was laken and RUF
perpelraiors were execuled an high commard from
Sesay. {p 1942) |

192

W was captured in April/May 1998 in Boimafuidu, W
was forced with 12 others to strip and have sex with
capiured gifs. He saw lhe sexual mutilation of one gid
for failing {c arouse a man, Captured women were
{aken ta a farmhouse and he sew a rebel insert a stick
intg the vagina of ane giri. {p.1939)

197

W was captured and taken to Tombudu where he saw |
rebels rapa a woman, (p 1936)

198

Ws viliage (not named) was attacked at the end of the
dry season 1698, W was slripped and when she
refused to have sex, had a slick inserted into her vagina
by a rebel This was wilnessed by a neighbor. W saw
another civilian forced fo rape that neighbar. (p.1936)

206

W's village {unnamed) was attacked in April 1998 by
rebels. Men and women were separated and forced to
strip. People were then lorged to have sex. W was
forced 1o have sex with a neighbot’s sister. {p.1930)

218

W was abcucted and {aken to Cookery Junction. There
rebels forced a couple to have sex i public and abused
the couple's 10 yr old daughter. Rebels then raped W
vaginally and anally. {p.1938)

302

W was publicly raped in Tombudu by 3 rebels. She
knows of 2 others who were raped. (p. 1935)

305

in 1998 dry seasan AFRG rebels abducted W. She was |
raped by 8 rebels. She was a_virgin at the time. No |
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62. Between about 14
February 1998 and 30 June
1998, AFRC/RUF mutilated
an unknown number of
civilians in various locations
in ihe Dislricl, including
Tombudu, Kaima {or
Kayima) and Wondedu The
mutilalions included cutiing
off of limbs and carving
*AFRC" and “RUF® on lhe
{ bodies of tivitians;

Linkage

locations given. {p.1839-40}

§6. Articie 6.1 liability can be reaspnaﬁi? inferred from

a. the overall conduct of the AFRC/RUF, not limited to any
one Disirict, which subjected women to rape and others forms
of sexual violence and roulinely distributed captured women
amongst the rebels to serve the sexual needs of the
AFRC/RUF forces

such as “Superman camp” and Kissitown (of Kissi lown)
camp wherz large numbet of AFRC/RUF were present

b the presence of miliary iraining camps i Kono District, |

c. any matters arising from the evidence disclosed

87. Arlice 6.7 liability of Sesay and/or his participationi in a
commion plan can be reasonably inferred from:

a. his position of respensibility and command within the
AFRC/RUF hierarchy

k. his presence in Kono District between February and
September 19494

. his presence at the military training camps in Kano District
during this peried

d. any matters arising from the evidence disclosed shawing
specific participation in the JCE

90. Adicle 6.3 liability of Sesay can be reasonably- irferred

B

a 1he overall corduct of the AFRC/RUF, not limited to any
one Disbrict, which subjecled women 1o rape and others forms
ol sexual violence and routinely distributed captured women
amongst the rebels 1o serve the sexual needs of lhe
AFRC/RUF farces

b_his frequent presence in Kono District, including at military
training ¢amps, between February and September 1998

c. his position of responsibility and command within the
AFRC/RUF hierarchy and the [act that his subordinates
engaged in sexval violence

d. his subardinales were in regular cornmunication with the
AFRC/RUF leadership during the commission of these crimes

disclosed

131 | Throughout the AFRC/RUF attacks in Konp in
1998, the evidence will show widespread acts of
physical wiolence,
131 | Civilians were routinely beaten upon capluie by 066 | W was captured by rebels in the bush near Foendor
AFRC/RUF forces. ond was beaten severely with a weapon. {p.1833)
078 | W was captured on 28 March 1998 by the RUF and
was bealen up. (p.1941)
197 | W was captured in the bush near Tombudu and beaten

by rebels. Laler on he saw injuries susfained by his
frends and neighbours, one whose hand was
amputated and another who was bumt when rebels
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Abducted civilian men and young boys were given
markings of “AFRC", “‘RUF” ¢or both with razors,
cutlasses and knives to identify captives as such
and discaurage {neir escape.

131

poured kerosene on him. (p.1938)

W was captured by rebels at Bumpeh and teaten. '
{p.1938)

_ | acid in his wounds. (p.1941) _
W was captured in the bush near Foendor after March

W was in Molema when recels aliacked. He was |
wounded by a child soldier and said Ihe rebels threw

15858 and was sewery bealen by hwoo rebels. W saw
his nephew being escorled at gunpoint by a man and :
relurned with a bleeding wound on his head. Ws
nephew said the man had wounded him wilh 3 gun.

(p.1933-4)

014

W was captured and taken to Koidu by rebels in march
1958. W saw men and women marked with RUF and
AFRC using razor Dlades, knives or pieces of metal.
{p. 1940)

016

W was captured in Tomandu and saw captured men
being marked with 'RUF". (p.1538)

| 1340, the marking of 15 captives in Yomandu by sword
blades wilh “RUF" and "AFRC";

[ 074

W was captured in Yomandu and taken to Kaima with
his younger brother. There were 13 cther caplives
there. An AFRC man amived and W and the others
were marked. Sword blades were used (0 disfigure wW
and other with lhe words ‘RUF’ and ‘AFRC'. W was
given fo Captain Barry and saw Barry in possession of
ampultation 1ools and 7 amputated hands. (p. 1932)

134¢. the marking by razor blade of 10 to 15 civilians with
“RUF" who had atternpted Lo escape to Tombudy

302

In Tombudu, an order was given to mark civilians who
tried to escape wilh ‘RUF'. They were marked with a
razor blade. W saw 10-15 people including shildren
wha had been marked. (p.1935)

Throughout the Districl, AFRC/RUF forces camied
oul organised amputations of limbs, inciuding the
chopping of hands of those accused of voling for
President Kabbah. Civiliana who were present at
the scene were fgreed io clap or laugh during
amputalions, while viclims were told io relum lo
President K abbah and reques! their fmbs back,

134a the amputalion of many civiians throughout Kong
Dislrict, including he amputation of 6 men capiured from
Sawa which was observed by capiured women forced 1 clag
and laugh by the AFRC/RUF soldiers

012

W was in Tombudu and saw people who tried to |
escape be amputaied. Savage also amputaled people.
{p.1544)

072

192

| saying it was because he voted for Kabbah. {(p.1937)

W was captured an § March 1998 and broughl to
Tombudu where he was beaien by Savage. Savage
also slashed his leg ith a machete and slabbed him wilh
2 bayonet in his side. Savage also amputated the W

In Aprit 1998 W's vilage was attacked. One boy was cul
on his back lor refusing lo have sex, W's hand was
ampulated and rebels also cut W's younger brother's
hand but it was not ampulated. W knows 14 people
who were either amputated or were the subject of
attempted amputations. {p.1939)

195

W saw the amputation of 6 men. The rebels made the |
women laugh and clap at lhe amputations. Rebels. tned
to amputate VV's arm. (p.1931)

197

VW was captured and taken to Yardu where he was
amputated and given a letter to be given to Kahhah. W
later saw 5 amputees in Koguima. {p. 1937)

198

her right shoutder blade. W's husband was (aken to
‘ Yardy and was amputated there. (p.1936}

W's village (unnamed) was attacked at the end of the |
1998 dry season. A rebel beat W and stabbed her in
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& | W was captured and

21 laken to Tombudu in April 1958
where he saw 5 peaple amputated, 3 of whom died. W |

L was aiso amputated on 14 Aprii 1998. (p 1635

1217

218
263

303

W's had his amm amputated and was also wounded

when a rebe! struck him with a bayanet. W saw al least

| 4 others ampultated. (p.1930-1) .

Ws uncle was amputated on the attack on Bumpeh

{p.1938) '
W was abducled by the RUF in February 1498 from

Koidu. His father was amputated (p.1940)

W fled with the rebels to camps when ECOMOG came
into Kaidu and heard that Bockane had said they the
rebels were lo start chopping off hands and feet and
putting padiocks on people’s mouths. Following later
rads, W would hear rebels talk about the number of
people whose hands or feel they had chopped off.
{p. 1830)

133 | Mining aperations were overseen by senior
AFRC/RUF commanders were particularly brutal
captives were routinely stripped naked anc heaten,
they were killed il ever lired, nor were they fed or
paid for mining aclvities. Caplives iabored under
gunpgoint by SBUs, chid combatants under the age
of 15 who were employed lo guard the caplured
miners.

012

078

304

1135, Asticie 6.1 Hability can be reasonably iened from

Givilians were forced to mine in Tombudu and pecple
were beaten up if they refused to work. Sesay visited
lhe mines each day. Sesay issued instructions to
| discipline thase who did not work. {p.1944) .
W will give evidence about forced mining by civilians
who were stripped naked, beaten and nol given food
| (p1942) ] . __
in December 1998, W was caplured by RUF and taken
o Tombudu to mine. No paymenl or food was given to

the miners and lhe miners were constantly subjected ta
bealings and starvalion. Sesay would come 1o colecl
diamonds and would order thal people who he found
not working be disciplined and beaten. (p.1543)
While in Keidu, many civilians were captured and forced
to work in the diamonds mines for the RUF and AFRC.
People were tlied up and bealen if they refused. Sesay
was there and as lhe overall commander, knew about
the abuses. (p.1941} B . ]
After February 1899 rebet torced civilans to mine ang
workers were beaten by the rebels, Complaints wene

made to Sesay but o action was taken. (p.1942)

a. the overall conduct of the AFRC/RUF, not limited to a.ny
one District, which subjected civilians to amputalions, bolh as

one Disirict, in which abducted civilians were given markings
of "AFRC" and/or "RUF" with razors, cutlasses or knives o
identify captives and discourage escape

a revenge for perceived auppon of Prasident Kghhah and as
atool ofinstiling fear in the civilians population, | |
b the overall corduct of the AFRC/RUF, not limited to any

See above

c. the large numbers of abducted civilians in Kono District,
both at military camps and diamonds mines

d. the instruction of Brima 1o AFRC/RUF traops priar 1o an
advance lowards Koinadugu thal Ihey were geing 1o lake
_ _ revenge on the chilian population because the civilians had
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71

civi

childrerr, and took them fo
varigus locationa outside the
District, or to locations wilhin

the

AFRC/RUF camps,
Tombudu, Koidu, Wondedu,
Tomendeh. Al lhese
locations civilians were used

as

domestic  labour and as

February 1898 lo January
2000, AIRC/RUF forces
abducted hunareds of

Detrayed them
£ any matters arising from the evidence disclosed

136. Article 6.1 liabiiity of Sesay ana/or bis partuipation i a
comman:plan ¢an be reasanably infermed from:

a. his pesition of respansibiity and command within the
. _ \ARCRUFherarchy _ |
b. his presence in Kono [Oislngl between Febiuary and
September 1988
c. his presence at the mililary training camps in Kono District
<hiring this period )

d. any matters arising fram the evidence disclosed showing
specific paricipation in the JCE

139. Article 6.3 liabiiity of Sesay can be réasonably inferred
from: i : i

-@. the overall conduct of the AFRC/RUF, not iimited to any
one District, which subjecied civilians lo ampwuations, both as

~a revenge for perceived support of President Kabbah and as
a tool of instilling fear in the civilians population:

See above

b. the overall conduct of the AFRC/RUF, nat limited to any
ane District, in which abducted civilians were given markings
of “AFRC" and/or "RUF" wiith razors, cullasses or knives o
ify captives and discourage escape

c. his freguent presence in Keno District betweaen February
and September 1996 _

d. his position of responsibility and command within the
AFRC/RUF nhierarchy and |he fact that his subordinates
| engaged in physical violence . i
e. the fact thai his subordinates were in  regular
communication wilh (he AFRC/RLIF leadership during the
__| commission of the crimes

See abowe

. any matters arising from the evidence disciosed

Hundreds of peopie were abducted and forced inte | 198a. Gvilians were caplured from Suukundy and taken 1o | 270
labour by AFRC/RUF T[orces from locations | Koidu town where they were forced to perform domestic
Ihroughoul the Kepo distrid, including Baima. | labour

Getween  aboul 14

Tombudu and Wondedu. In an organised manner, | 198b. civilians, including children, abducted fom Farandu | 202
captured civiians were laken (o ceniraiized | were forced to carry looted ilems.

AFRC/RUF camps and forced lo provide suppaort Lo
AFRC/RUF operations, inciuding carrying loads,
" finding lood, cooking, cieaning, washing and mining | --—-- 013
for their AFRC/RUF caplors,

lian men, women and

District  such  as

forced labour, including

|diamond miners in  the
[ombudu area; 016

W was abducted from Sulukuncu ahd taken to Koldu.
Women were given to rebels as wives and domestic
labour. At Koidu, W had to perform damestic chares

Duwady, Foendor Kaima, Xoidu, |omandu, along with captive children. {p.1931)

W and others were captured in Farandu. Rebels
abducted over 2 children, aged 7 yrs and up. The
abducted children were forced 1o carry looted items.
p. 1632)

W was captured by the rebels in Tombudu in
September/October 1998 when JPK, Kallon and Sesay
entered. More than 100 ciwiians were forced to carry
laoted property for rebels.(p.1987) )

In March 1988 W was captired by the RUF and taken
ta Koidu. Captured civilians were used as labourers or
taken on food-finding missions. They carried he loads
hack on their heads. {p. 1940 ) )

W was captured in Tomandu along with 12 others. The
caplives were made lg camy food for the rebels to |
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133 | Mining operations were overseen by senior
AFRC/RUF commanders were particularly brutal:
captives were routinely stripped naked and beaten,
they were killed if ever tired. nor were they fed or
paid for mining aclivities Caplives {abored under
gunpoitl by SBUs, child combatarts under the age
of 15 who were employed o guard the capiured

miners.

1

Tomandu. W was made (o find, food, cook and wash
clothes for the rebels. (p.1938)

W and his family were captured in May 1998 in |
Yumardu z2nd taken to Kaima, Thore he was gwen !0 |
Caplain Barry and used for domeslic work Some oiher
men were lrainad to fighl and were given weapons.
1932
Rebeis altackeg the W's village (unniamed al the end
of 1993 dry season. The rebels Jorced civilians 1o camy
looted items Ws huspand and other men were
abducled and forced to carry looted items. {p.1936
W and his 3 brothers were abducted from Koidu in teb
1986. 2 of his brathers were lorced Lo fighl or used as
domeslic labour. Civilians were forced to go to Kailahun
for millary trainirg {(p 1040} )
Civilians were forced to mine in Tombudu and people
were bealen up if they refused to work. Sesay visited
lhe mines each day. Sesay issued instructions 1o
disclping lhose who did not work. {p.1844)

W was caplured by the rebeis ard forced (o mine
diamonds in Kono, W was only given gari lo eal
(p.1987 o

W wil give evidence abaul forced mining by caplused
civilians who were stripped naked., bealen and not
given faod (p. 1942 3

In December 1999, W was captured by RUF and taken
lo Tombudu o mine. No payment or food was given to
the miners and the miners were conslantly subjected 1o
beatings and starvation. Sesay would come to collecl
diamonds and would order lhal people wha he found
not working be disciplined and bealen. Each week
about 100 peosple were brought by force o mine in
Tombudu. {p. 1943}

While in Koldu. matiy civilans were captured and forced
to wark in the diamonds mines for the RUF and AFRC.
Peofle were tied up and beaten if they refused. Sesay
was there and as the overall commander. knew about
the abuses. (p.1941)

Seszt organised mining in 1998 in Kono where civilians
were forced ta mine and were given soap and food.
| | {p.1998) _ ) .
304 | After February 1999 rebei forced civilians to mine and
workers were beaten by the rebels. Complaints were
made to Sesay bul ne aclion was aken. If there was a
reduction of manpawer, Sosay gave instructions ta go

_.j-and forcibly bring in other workers. (p.1942-3)

—Aticle 6.1 isbility can ba reasonably infefted fram

a. the averalt conduct of the AFRCARUF, not limited to af}y
one Districl, which abducied civilians and forced them to
carry go<ls and perform domestic labour for AFRC/RUF
forces

b. the need in Kong Districi to establish a workforce sufficient
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a0.

February 1998 and 30 June
1998, AFRC/RUF engaged
in widespread (aating and
burning in various lccations
in_the Dmtrlﬂ including

| to mine diamonds

¢. the public meeting in Koidu where Sesay told civilians that
they must cooperale with lhe AFRC/RUF to mine diamonds
_for ihe movement

“d. the rules for the civiian mining warklorce eslablshed by
Sesay which included Lhal no one was lo be paid, laziness
would be punished by public Nagging and anyone siealing a
diamond would be execuled

e. any matters arising fror the evidence disclosed

201. Article 6.1 liabilty of Sesay and/or his participation in a
| comenon plan can be reasanably.inferred from:

a. his position of responsibilty and command _ vithin the
AFRC/RUF hierarchy

b. his presence at military camps and AFRC/RUF bases
where civilians were forced to carry goods and perform

domestic labour

©. he was in charge of mining in Kono district

d. the announcement made tq cwilians in Koidu as detailed
above

ik

o

e. his instructicn to subordinale AFRU/RUF saldiers that
whenever Lhare was a loss in "manpower” at ihe mines, more
* workers were to be forciby brought in

_f. any matiers arising from ihe evidence showing specifically
! participatian in the JCE

2D4 Article 6.3 liability of Sésay can be reasonabliiinrferreds|

fram:

a. the overall conduct of the AFRCJ’RUF not timited to any
one District. which abducted civilians and forced them to
cany gaods and perfarm domestic tabaur for AFRG/RUF
forces

b. the need in Kone Dislrict to establish a workdorce sufficient
to mine diamonds )
¢. his position of responsibility and commard i the
AFRCIRUF hierarchy and the fact that his subordinates
engaged ir abduclion of civiians ard used them as forced
labour

d. the fact that his subordinates were in regular
communicalion with the AFRC/RUF leadership during the
commission of the crimes

e. his position in Kono as in charge of mining

e

Bétween ahoﬁt 14 [ 132 | Often undenaken as part of “Operatlon F'ay 254a “Operalmn Pay Yourserr took place in Konu D|str|c1

Yourself', AFRC/RUF forces locled food items and
personal properfies and destroyed public buildings
and private homes by buming in lhe iowns and
vilages of Baima, Biaya, Duwadu, Foindu,

f. his instruction to forcibly bring in more civiian workers
whengver there was & lass in “manpower” in the mines

g. any matters arising from the evidence disclosed

o B C T,
L

202

216

W saw armed soldiers looting stores in Koidy in 1997,
This was during '‘Operation Pay Yourself. W and her
family fled 1o Farandu where soldiers were also looting.

| (p.1932)

Rebels came to Paema after the ECOMOG intervention |

an
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Tombudu where  virfually |
every home in lhe village
was looted and burned;

Tombudu. Sandu, Yardu and nearby villages.

and started ‘Cperation Pay Yourself They looted |
roperties there. (p.1935)
270 | W was abducted from Sulukumdu in 1898 just after
‘Operaticn Fay Yourself. Piiv 1o her capture she saw
rebels burning houses. 'Operalion Pay Youwrsell was
used in reference to he looting and buming carried oul
by rebeis when lbey atlacked Korg when W was

abducted (p 1931)

264b. many villages in the District were looted

Enkags

[ 265.Aficle.6.1 liability can be reasonably inferved from

; __| the number of houses they burnt. (_9.193[))_ ) _

Many houses were burnt in Tombudu afler the
| ECOMOG intervention. {p. 1944} _ ]
W was captured by the rebeis in Tombudu in
September/October 1998 when JPK, Kalon and Sesay
entered. JPK ordered {he burning and killing of
Tombudu. Civilians properiies were looted. {p.1987)

In 1997, shorlly before the coup, AFRC man caplured
W and slole his goods. On 16 April 1988 AFRCIRUF
men came o W's house in Yardu and burnl houses
(p.1936)

Rebel soldiers confronted W in the bush near Foendor
and fook his propeny. {p.1933-4)

W will give evidence of looting during the AFRCIRUF
retreat to Kona in 1998 W will also give evidence about
the burming of homes. (p.1942)

-078 | Wwas capured by the RUF on 28 Mareh 1998, His and
several other civilians had itheir belongings looted.
| {p.1941)

195 | W was captured with 13 others. A soldier sold money
and some small items from W. (p.1931)

197 | W was captured in the bush and had his valuables
stolen. (p. 1936}

198 | Rebels attacked villages at the end of the 1998 dry
season, they looted civilians for supporting President
Kabbah_ W and her husband were captured in the bush
by rebels who stole their belongings. (p.1938)

217 | On pushing the Kamajors oul of Koidy, he rebels burnt
the town. (p.1930) ]

213 |W was caplured in Bumpch and taken to Cookery

junction. The rebels were loating villages al the time.

| | (p.1938)

206 | Ws vilage (unnamed) was affacked in Aprit 1998. The
houses were looted Dy rebels prelending (o be
Kamajors. (p.1939) .
After Kabbah was overthrown, rebels started iooting
and burning in the Koidu area. When W fled with rebels
Tom ECOMOG, W would heard rebels speaking about

03

a. the overall conduct of the AFRC/RUF, not limiled to aﬁy
ore Disirict, in which food and olher goods were taken from

civiians and in which civilian dwellings were burned
b. the announcement of "Operalion Pay Yourself' in which

AFRC/RUF troops were encouraged to loot food items and




persanal goods from civilians

¢. any matters arising frem evidence disclosed

266. Article 6.1 fiability of Sesay andfor his participation in a

commen plan can be reasonably inferred from:

£. his position of responsibility and command within the
. AFRC/RUF hierarchy . _ o
b. any matters arising from the evidence disclosed showing
specific participalion in lhe JCE

from:

269. Aricle 6.3 Fability of Sesay can be reasonably inféired

a. his position of responsibility and command within the
AFRC/RUF hierarchy and the fact thai his subordinates

engaged in lnoting and burning

b. his subordinates were in regular communication with the
AFRC/RUF leadership during the commission of the crimes

. the overall conduct of the AFRC/RUF, not limited to any
one District, in which food and olher goods were faken from
| civilians and in which civilian dwellings were burned

d. the announcement of “Operation Pay Yourself” in which
AFRC/RUF troops were encouraged to loot food items and
personai foods from civilians

63. Al all times relevant to | Genedal

2. any matters arising from the evidence disclosed

the Indictment, AFRC/RUF
rouline iy conscripted,
| gnlisted andlor used boys
and girls under (he age of 8
to 15 to participale in active
hostilities. Many of ihese
children were firsl abdudled,
then ftrained in AFRC/RUF
camps in varioys localions
throughaul the country, and
thereafter used as lighters.

1823, thousands of chidren were abducied from a over

See below for evidence of child soigiers, divided by
| Sierra Leone cistrict, ) )
182b. thousands of children underwent military training at See below for evidence of child soldiers, divided by
AFRG/RUF camps district. _
182¢. children were formed into SBU and SGUs See below for evidence of child soldwers, divided by
district.
| 182d. Arrmed SBUs and SGUs werc used in combal Ser helow for evidence of child soldiers, divided by

_df‘stncf.

)MB.T liability can be reasonably. infered from ..
a. the overal conduct of the AFRC/ARUF, not limited to any
one District, which roulingly conscripled, enlisled and/or used
poys and grls unoer the age of 15 o paricipate in active
hostilitieg

- b. the advice of Charles Taylor to Foday Sankch that soldiers
trained from childhond are very loyal

c. the teaching and instruction of Sankoh that even children
i have the nignt to bear arms

d. the widespread abduction of children by AFRC/RUF forces

e. the mititary camps set up to train children in the use of
weaponry

f. the drugging of child soldiers by the AFRC/RUF troops
during the attacks

0z6

and their participation in crimes.
130 | 50 children were atducted from Kamakwie in 1998
Just before his 15" tirthday, W was given training and ]

W was abducted in 1993 with other boys and giris. W
will give evidence abaul the use of child saldiars and
military training for children, including giving them drugs
1985

4



| 9. the widespread use of childien to carry ammuniton for |
AFRC/RLF troops during atiacks

| 200

forced to fight and kit civilans who could net carry
loads. YW was given drugs, {p.1991) _
W was abducted ‘n 1997 in Kailahun and was 13 yrs
old at the time. W was frained in early 1939 and given a
weapan. After the HUF atlacked, they would call lhe
small boys to come and gel goods from Ihe villages.
They gave drugs 1o children fo make them braver. Tom ¢
Sandy gave reports to Sesay about the altacks.(p. 1972

. the establishment of SBUs and SGUs
i. any matters arising from the evidence

| st

_comman Q!an £an‘pe reasonably inferred from:

184 Article 6.1 lighility of Sesay andfor his participation in a |

a. tus pasition of respansibility and command within the
AFRC/RUF hierarchy

b. his presence at military canips where
fraining

. hi i ; 5 children underwent
c. his presence during attacks where chitd soldiers wera used

k. any maiters arking from evidence disciosed showing
spacific participation in the JCE

187. Adticle 6.3 liability of Sesay can be reasonab%y |nferred
| from: -

a. his pbs;tson of responsibilty and command within the
AFRC/RUF hierarghy and the fact tha! his subordinates
engaged in the canscription of children
b.

his subordinates were in regular “communication with the

’ AFRC/RUF leadersnip during the commission of lhese chmes

¢. his presence at military camps where children underwent
training

d. his presence durng attacks where child soldiers were used

e. his 1998 reques! that a SBU be established specifically for
him
[ 1. any matters arising from the evidence disclosed

_ . —

Kenema

The evidence will demonstrate widesproad forced
labour of hundreds of caplured civilians in ihe
Tongo diamond fields. About Augusl 1997
AFRG/RUF forces took coniral of Tongo town and
hegan mining operations in he arza, including
‘Cyborg pi’. These mining operalions were
sustained through Lhe orced labour of hundreds of
caplured civilians, who mined without pay. unoer
threals of death and acls of physicat violence by
the AFRG/RUI. Small Boys Unils, comprising of
yaung amned child combatants, were employed o
guard the abducted civilians.

e. his presence al Cyborg pit in Kono Dlstnct where SBUS
were used to guard and discipline the civilian worklome

Y

234

035

W was chaiman at Cyborg and saw child soldiers
called SBUs brought by Bockarie. They were around 10
yrs old and ammed wilh guns. They guard Cyborg and
shot anyona who wenl there withoul authorization,
| {p.1928)
W heard rom olhers that Sesay came to Jongo Jield
(p.1927-8)
Bockarie and Kallon were present at the mines. W often
saw Sesay in Tonge colleding diamands. W was iold
inat Gbao also visited the mines. The big cormmanders
resided at the Labo camp, 30-40 yards away from
Cytiorg. {p.1829)

—— 1
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‘ Kailahun

060

[ At Tango field mines, many people were shot by
! boys who were armed with guns. (p.1927)

small

21N

W owill give evidence about small boys guarding Cybargj

. wha alsa killed civilians mining n the pit {p.1982)

district served as a main base for the AFRCIRUF,
where  senior  AFRC/RUE  commarders  were
regularly hased, and through wtich significant
suppart for AFRC/RUF operalions was maintaned
by the florced labour andfor conscriplion of

imﬂ The evidence will furdther show now Kailahun
hundreds of captured men, wamen and chiidrer.

cormmon plan can be reasenably inferred from:
g. bis presence with armed
old in Kadahur

184, Arlicle 6.1 habilify of Sesay and!or his padicipalion in a

child soldiers as young as as 10 yi8

)110

) 330

W saw the conscription and mililary training of women
and younq children by rebels. W would see children as
young as 10 yrs old carrying guns. They were maoslly
wilh RUF commanders [ike Sesay. (p.1671)
W will leslify lo abduclions and (raining of abductees
{including children} al a camp where Sesal was the
commander in 1552, W headed a group of children and
stayed in Kailahun training children.

114

115

In Buedu afier lbe AFRC left Freetown in 1998,
caplives including children wore sert for  military
training. (p.1971)
W was caplured as a young boy by Liberians ant
caried looted properties. He saw SBUs in Kailahun and
will testify to events prior lo 1987, W says children were
used for labour and has evidence of use of children by
Gbaa and Kallon.

117

W was abducted in Tonge aged 10 yrs and given
military training. W says he was taken to Liberia to fight
for 6 mihs and Mosquilo was there. ‘W returned 1o
Kailahun where he saw rapes and burning of houses.
Gbao gave an order for a woman to he cut open and
her liver removed. In an attack on Kulahun, Gbao
ordered civibans to pe shot al random. Affer the 1997
coup, W wenl 1o Makeni and was laler taken ta
Freetown 10 lool. W also saw looting in Makeni.
{p.1980]

368

200

| line. £E1971 -2)

| Sandy gave reports to Sesay about the attacks.(p.1872

Betwsen June and MNovember 1998, the RUF L
conducted military training of aboul 200 people.
including boys as young as 10 yrs, at Bunumbu under a

Liberian woman named Col. Monica Pearson. (p.1954
VW wag abducted n 1997 in Kailahun and was 13 yrs
old at the time. W had fo transpod goods far ihe RUF.

W was Irained in Yaama. From lhe 100 children in W's
group. 30 died. W was trained in early 1969 and qiven a
weapan. After the RUF attacked, they would call the
small boys 1o come and ge| goods from the willages.
They gave drugs o children 1o make them braver. Tom

W abserved that child soldiers were vsed in different
areas such as houses of commanders and an the fromt

Mining uper;lions' werc' oversaen by seniof
AFRC/RUF commanders were particularly brutal:

133

=

T84 Adicle 6.1 ﬁabtl'lty of Sesay andlor tis pammpahon ln' a
common plan tan be reasonably inferred fiom:

caplives were routinely stripped naked and bealen, | d. his 1898 request that a 24 member SBU be prepared for

they were killed if ever tired, nor were they fed or | film while he was in Kono

]




of 15 who were empioyed 1o guard lhe caplured ;: Boys Unis were used to guard and discipline the civilan
miners.

warkforce

f. this use of SBUs in an attack on Koidu in December 1998

077

Cyborg is in Kemema - see Kenerna section for
allegations of SBUs quarding pits.

Sesay came to the Tombudu mines post Dec 1999 with |
bodyguards who were child soldiers from the SBU! SBU
wera used at the mines. Small boys were instructed to
kil people whenever lhe RUF commaqd desired. W
saw 53U kil people in Ihe mining pits and throw the
bodias into the water {p. 1843) .

W will testify that S8Us, including bours aged 10-12 yrs,
were used in lhe Kono attacks ied by Sesay and Kallon.
(p.1998)

135 | There were touting abductions of men and young
bays under the age ol 15 who were later forcibly
conscripted by the AFRCIRUF under threals of
hearng and death. Captured civilians were taken to
camps for military lraining where senjor AFRC/RUS
command were present. Chiild combaiants were
used in military operations throughoul the District,
wilh  knowledge
commanders.

ot  superior AFRC/RUF

W was abducted by Savage in Tombudu at the end of
1958 dry season. He saw chid soldiers as young as 14 ;
amorg the rebels, {p.1986)

140
206

Wheh W's village (unnamed) was attacked in mid-April
1998 by 100-200 rebels prelending to be Kamajors, W
said there were many small boys as young as 20 yrs
old. (p.1939)

219

263

F@
1
l

W was in Molema when the rebeis atlacked. There
were some child soldiers, abgut 10 yrs old. (p.1941)

W was caplured in February 1958 in Koidu. He saw
rebels kiling civians in (he Koidu area which was
under the command of Sesay and Kallon. There were
many child soldiers under the age of 15 yrs tere

(p.1940)

297

W saw small boys guarding the UNAMSIL heid at
Yengema (p.1953)

305

In the 1998 dry season, AFRC rebels caplured W.
There were several child combatants there. (p.1939)

I Komadugu

7184, Afticle 8.1 liabiity of Sesay andfor his participation 4

123 Throughout the operation nf the Nonhern Junqle
i common. plan can be reasonably inferred fram:

[ihere were] routine abductions of young boys

under lthe age of ffteen for uyse ag chio

j. the training of hundreds of children at Kmnadugu and
combatanis.

Hundreds of children underwent | Kerekolia who were laler used in aclive hoslilities

paid for mining activities. Captives labored under |
gunpoint by SBUs, child combalants under lhe age | e. his presence at Cyborg pit in Kong District where Small

fraining at Koinadugu lown and Serekalia and were
{ater used n active hostifities, incuding fighting and
carrying lgads of ammuntion. Use of children in
active hostililies occurred ppenly before senior
AFRC/RUF commanders.

020

W was captured in Keono and iaken to Kabala with
aboul 100 other children (aged 9-14yrs}. There he saw
over 200 children given mlitary iraining. W will {estify
about troop movements lowards Freciown in January
1999 including child soldiers under ihe command of
SAJMusa, 55 and 05 (p.1989)

W was abducted, aged 12, from Katoambo 11 Abductees
were forced lo carry loads. W saw military training of
children and gave give avidence of crimes of kilings.
rape, amputation burning in Koinadugu, Bombai end

into Freetown for January 1999 (p.1990)
3% %
(9]



133

209

W was captured in Kumalu and was made Mammy |
Queen of abducied women in Koinadugu town. She
heard thal RUF commanders SAJ Musa and Superman
ordered snme children (about 15 yrs old) lo be trained.
(p.1968)

W was abducted from Kabala. She heard from rebels
that abducted children were given midary (raining in
Koinadugu. {p.19€6-7)

W saw child soldiers who had rgoeived military training |
involyed in the kiling on (he attack on Koinadugu prior
to the Jan 1668 invasion of Freetown {p 1967)

026

W was abducted in 1993 with other beys and gicls. W
will give evidence aboul Lhe use of child soldiers and
military training for children, ncluding giving Ihem drugs
and their participation in crimes. (p.1585)

085

W was abgucted in Koinadugu District at aged 11 yrs |
by SAJ Musa's soldiers. He was given drugs and went
on attacks. (p.1956)

1356

In 2000 dry season, W encountered Savage near
Kasimbeck willage. Child soidiers 10-14 yrs were used
by the rebels at Kaataoya. (p.1960)

142

Rebels based themselves in Helma Keno and there
were child soldiers in the group, aged 5-10 yrs with
heavy guns that were dragging un the ground. (p.1984}

143

W was caplured n Seplember 1993 with 50 paople with
more people W's age {10 yrs) than adulls, W will give
evidence how abductees including boys and girls were
givet arms and sert to kill people, W was ordered (o
rape and bum houses. W was parl of the group Lhat
moved through Bombali into Freetown for January
1999. (p.1979-80) ) . 1

147

L (p.1859)

During attacks an Kabala in July and September 1898,
many boys and gifs from 5 yis old were abducted.

W was abducted with other children before the AFRC
coup. He received military training. He went to Kabaia
and fought wilh the AFRC. In Makeni W saw Sesay,
Superman, 55 ant others, All the big commanders
knew about lhe use of children. W would ampulale of
killed while foed-finding missions in Kabala. (p.1980-1)

199

W was abducied al age 10 with other children, He will
give evidenge an the military training of children and
use cf childten on aftacks on villages to get food and
the kitting of civifans. {p. 1549}

in October 1998 Superman ordered ‘Operation Mo
Living Thing' in Koinadugu. Boys and girls aged 122-15
yrs were faken away. There were child soldiers wilh the
rebels (p.1960-1)

W was abducied at age 10 yre and irained at Keribondo |
under Monica where he saw 300 trained. 100 of whom
were W's age or younger. {p. 1989}

36
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Bombali

_ ]

78 | The group established a base at Rosos where they
engaged in the forced labour and military training of
abducted civilians, including children.

N

District

184. Article 6.1 liabilky of Sesay and/or his pariicipaticn in a
common plan can be reasonably infemed from:

i. 1he use of children in “foodfinding missions” in Bombali

251

031

085

W was captured and 1aken lo Makeni to a commander
who was under Kallon. He assisled on lood-finding
missions W will leslify aboul lhe Freelown invasion and
says lhe commanders in Freelown were Superman,
Rambo, Gbudema and Bai Bureh and some AFRC
commanders {p.1986)
W was caplured in Karina. Small boy soldiers ordered
: the woemen o undress. (p. 1950}
W was abducted in Keinaudugu District at aged 11 yrs
by SAL Musa's sgidiers. He was given drugs and went
on attacks, Later he went lo Kamakwie town. There he
and olher abduciees were given drugs and given 3

weeks of training. (p. 1955}

50 children were abducted from Kamakwie in 1898, |

Just before his 15" birlhday, W was given training and
forced to fight and kill civiians who could noi carry
loads. W was given drugs. W saw divilians beaten and

given drugs by other small bey combatants. {(p. 1991)

143

W was caplured i1 September 1998 with 50 peaple with
more people VW's age (10 yra) lhan adulis. W will give
evidence how abductees inciuding boys and girls were
given arms and sent Lo kill pegple. W was ordered to
rape and bum houses. W was part of the group that
moved through Bombali inle Freelown for January
1999, (p.1979-80)

149

W was in Kamabai area afier December 1998. He was
ield Savage was the overal commander. W saw more

than 20 child saldiers who were aged 10+ yrs. (p.1946)

157

W was capiured in Bornoya and taken 1o Rosos where
he and 64 small boys were lrained in weaponry and
military tactics. W participated on the Freetown attack.
Guliit and 55 were parl of the group thal planned the

attack. (p. 1987-8)

158

W was captured in Bornoya and taken to Karina. At
Rosas, W and alher children received mililary training.
W heard it was ordered by 55. W and boys were aiso
used for feod-finding missions. (p.1988;

[ 164

159

W was abducted and taken io Roscs. There was a
military baining camp there operaied by the soldiers
and rebels. He saw adults and children, all bays, being
trained in factics and weaponry. W eslimates there
were over 30 bays of various ages. {p. 1950)

VW was a UN personnel held huslage at Vekko barracks
in May 2000. There 5BUs threatened to kil the
hastages {p.1958)

165

W was a UN personnel held hostage at Tekko baracks
in May 2000. There SBUs threalened lo kil the
hastages (p. 1857)

174

in Makeni after December 1998 W saw many small

boys being sent for military training. (p.1952
7




1 — 180 | W was abdacled with other chikiren before the AFRC

J coup. He received military lraining. He wenl to Kabala |
l and lought wilh the AFRC. [n Makeni W saw Sesay,
l ‘ Superrnan, 55 and alhcrs. Al the big commanders

knew about the use of children. W would amputate of
| klled while ‘pod-finding missions in Kabala. {p. 1980-°
186 | W was involved in pegatiations for the release of
children [rom Makeni i July/Auvguet 1960, Armed RUF
ingluding Gaao and Kaifon intervened saying thal lhese
were lheir children and would beleng to leir SB unils
| and they wanted them back (p*854-5) |
196 | W was hiding in the bush near Malama when ghe was
captured, She saw armed chilg soldiers wih the rebels.
| {p.1948)
) 271 | W was abducted when he was very young, taok drugs
and committed eiimes including kiling, amputating nad
raping. (p.197%}
J J — 323 | W was captured in 1996, aged 12. and sent to fight in

ihe Northern Jungte. Every cgmmander had § SBUs
and there were rapes by SBY. W became a SBU
commander. Y was in Kambia in 1998. He was on the
Freetown invasion. (p.1981-2)

Westemn Arsa.. 2 ?
Throughoul thenr operallons in Freetm.m the - 184. Article 6.1 habﬂﬂy nf Sesay and!or his pamcpahoﬂ ina
AFRGIRUF used children under 15 yrs oid in _cornmon plan can be reasonably inferredfrom: ... - i .
haslilifies. - h. the use of armed child soldiers in the Jan 1699 Freetown | 022 | 'W was in Kissy on § January 15999 and saw armed
'[ invasions | children with the rebels. (p.1902)

020" | W was captured in Kono and taken to Kauata wilh
about 100 other children {aged 8-14y7s). There he saw
over 200 chitdren given mifilary training. YW will testify
about roop mpvements towards Freetown in January
19499 including child soldiers under the commard of
| SAJ Musa, 55 and 05. {p.198%)

D85 | On 9 January 1998 W was in Wellinglon area when

she was attacked by rebels. There were many amed
children with the rebele. including one that was abowu §
yrs oid. (p.1912-3)
087 | W was near the Kissy menial hospital on & January
1589. The big commanders were al Famy Junction.
There were many ammed children with the rebels. Some
| In uniform were as young as 10 yrs old. (p.1904)

143 | Wwas caplured in September 1998 with 50 people with
mare pecple Y¥'s age (10 yrs) than adulls. W will give
evidence how abductees including boys and gitls were
given arms and sent to kill people. W was ordered to
rape and burn houses. W was pan of the group lhat
maoved thraugh Bombali imto Freetown for January
1999. (p.1979-80)

W was caplured in Bornoya and taken Io Roscs where |
he and €4 small boys were trained in weaponry and
military tactics. W parlicipated on ihe Freetown aHack.
- Gullit ard 55 were part of the group thal planned the

_ attack. (p.1967-8) _]
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83. Between about 15 April

2000 and acouwt 15
Seplember 2000,
AFRC/RUF  engaged in
widespread atlacks against
UNAMSIL  peacekeepers

and humanitarian assistance
workers wihin the Republic
of Sierra Leone, including,
but not limited to locatinns

within  Bombali, Kailahun,
Kambja, Porl Loko and
Kono Districls.  Thase
atiacks incluged the
untawful killing of UNAMSIL
peacexeepers, and
abducting  hundreds  of
peacekeepers and

humanitanian assistance
workers who were then held
hoslage.

Bommbali District
From May 2000, AFRG/RUF forces attacked UN
peacekeepers and  humanitarian  assistance
personnel operating under UNAMSIL a1 locahons in
Makeni/ Magburaka area. These atlacks included
coordinated abductions, kilings, bealngs, il-
treaimenl of peacekeepers and humanilarian
assistance personnel. AFRC/RUF atacked camps
belonging to the WUNAMSIL personnel and
humanitarian assistance workers, in addition to
looting and deslroying official and personal
property. Hostages were delivered o senior
AFRC/RUF commanders in Kono Districl and
released {hrough Liberia.

DOR camp. Wors Kailon Threatened
peacekeepers ard told them Lo dismanlle the camp within 72
hrs ) ]

b. orders were then passed over radio 1o Sesay and Sankoh
for the arrest of the UNAMSIL persannel.

a. the . Makeni

¢. Morris Kallon and Augustine Ghao were present when UN
Milobs were 12ken nostage, mistrealed and fied together

Kalahun Disirict

[There were| organised attacks UN peacekeepers
and humanilarian assistance pe-sonnel operalng
under UNAMSIL from May 2000. JN peacekeepers
and humanitarian  personnel were abducted,
swjeded ta (hreals, pnysicai vioience and iff
treatment, including prevention by AFRC/RUF
forces of [he evacuation of the casuallies and the
sick. Over ien weeks, AFRC/RUF abacks on
UNAMSIL positio1s lead 1o ihe death and serious
bodily injury of UNAMSIL perscnnel in addilion 10
looling and destuctian of official and persenal
properlies.

d. Morris Kailan abductec the UN Milabs and drove them 1o |

the RUF base at the Tekka biarracks in Makeni

257 | W was captured and taken to Makeni fo a commander |
whe was under Kallon. He assisted on food-finding
missions. W will teslify abaut the Freelown nvas.on and
says lhe commanders in Freetown were Superman,
Rambo, Gbudema and 3ai Rureh and some AFRC
| comrmanders (p.1946)

323 | W was caotured n 1806, aged 12, and sent to fight in |
the Northern Jungle. Every commander had 5 SBUS‘
and there were rapes by SBU. W became a SBU!
commander. W was in Kambia in 1998. He was on the
_ Freelown nvasion. {p 1981-2

227 | On 29 Jaruary 1899, W was al Kola free. There be saw |
lhe ‘hurning squad’ tasked with purning houses. There
were 2 children aged 14-5 yis there. He was taken lo
( VWaterlpo where ke saw fnany SBUs who were aboul 10

yrs old gg 1914)

252 Y Wwas captured by rebels. While ip Nonkobas she saw |
several child sqidiers bealing up an oid man. {p.1976

261 |W was captured (not locafion given). There were

children among the rebeks. (p. 1976

165 | Kallon threataned peatekeepers and told them (o
dismantle the camp within 72 hts at Ihe Makeni DDR

camp. (p 1957)

042 | Kallon and Gbad in an argument with MILOBS. Kallon
tried to stab one and cidered the amest of onc MILOB,
W was dragged it a car. Other abducled
peacekeepers wefe harassed by Kallen, one limping
and the other bleeding %om  his  mouth, 20
peacekeepers were delained. They were mislreated
and tied logether. They were given kile food. Katlon
ordered the detention of UN vehicles (p.1956)

Katlon and Gbac in an argument with MILOES. Kallon
tried to stab one and ordered the arrest of one MILOB.
W was dragged inlo a car. Other abducled
peacekegpers were harassed by Kallon, one limping
and ihe other bleeding from his mowh, 20
rpeacekeepers were delained. They were misleated

42

and tied logether. They were given Iittle food. Kallon
ordercd the detention of LIN vehicles {p 1856}

W was a Gambian MILOB who went tg speak to RUF
on 1 May 2000 and was held. The hoslages were
stripped and tied with eleciric cable. (p. 1958

The UN at Makeni DDR were abducied by Kallon and
taken to Tekko barracks. The hostages were sirnpped
and tied wilth electtic cable, (p 1957

e. the Makeni DDR was surrourded and attacked by the RUF 033
under the command of Ghao

W will give evidence about Gbao aftacking the |

UNAMSIL (p.1993
39 g;
-—c

—

4 Port Loko




From May 2000, AFRC/RUF forces attacked UN
peacekeepers  and  humanifarian  assislance
persannel operating under UNAMSIL al locations in
Mort Loko districl, including around or near Rogberi,
Coordinated attacks againsl peacekeeping unils
resulted in death, sericus bodily njury and
ahductions of peacekeepers. These attacks also
resulled in looting and destruction of official and
personal property AFRC/RUF Ioreed used civillans
in such attacks as human shields.

S

f. the RUF commander in the area efected checkpoinis and
posted AFRC/RUF personnet at the checkpoints in order to
cul off escaperoules for UNAMSIL Ircaps

160

|

W pbservedt the abduction and confinement of the
UNAMSIL peacekeepe al lhe Panlamp area wilh the
RUF commander, ereclng checkpoints and posting :
RUF personnel al lhe checkpoinls in order to cut off
escape roules lor UNAMSIL trogps Sesay, Kallon and
Ghao paid wvisils to the RUF commander during the
UNAMSIL's confinement {p.1953)

g. Sesay gave orders to Kallen to mobilize men 1o atlack the
Kenyan peacekeepers in Maghburaka

276

Sesay gave Kallon orders fo mobilize men to attack UN
peacekeepers in Magburaka and broughl ammunition |
for the fignt in Magburaka {p.1398) |

. Sesay supplied the ammunilian for the fight in Magburaka

27

Sesay gave Kallon orders io mobilize men to atlack UN
peacekeepers in Magburaka and brought amMmunition
far the fignt in Magburaka {p.1598)

i. Kallon and Gbao communicated the orders to attack the UN
peacekeepers in Magburaka

j. that peacekeepers were abducted in both Magburaka and
Makeni

040

044

RUF seizad a number of UNAMSIL vehicles on Gbao's
oraer. Vv saw Zambian UN 0 their vehicles being
escorled by RUF. W heard Zambians were laken to !

Tekko barracks and on to Kono. (p.1954) |

W heard Gbao and Kzllon gave instructions io fight the {
UNAMSIL. (p.1954)
See above

k. thal Sesay ordered the movemeni of detained Zambian
eacekeepers lo Kang

264

W heard news ail over Maken thal ‘Sesay had
instructed that the Zambians be taken to Kono. {p.1955)

i. Sesay gave an instruction to arrest and hold UN persenne!
in Kailahun

210

Sesay gave instruclions to amest and hold the UN
peacekeepers in Kalanun {p.2002-1) ‘|

274

Sesay gave orders to arrest the UN peacekeepers in
Kailahun {p.2003)

m. that the release of the abducted UN personnel was
negglialed by Sesay

043

W will teslify to ihe negotiation of the release of
humarnitarian personnz! from the RUF with Sesay and
Kallon ad Kallon later took USD 5000. (p.195%)

166

The Emergency Response Team negotiated the
release of lhe peacekeepers wilh Kallon and Sesay
(p.1957)

I n. any matters arising from the evidence disclosed

166

27

The Makeni DDR camp had been attacked by Ghao.
Peacekeepers in Magburaka had alsc been aflacked.
The RUF badyguards were wearing UNAMSIL uniforms
and the RUF had stolen UNAMSIL equipment and the
money and personal items of the peacekeepers.
195

W will testify about Gbao's planning of the UNAMSIL
attacks (p.1979)

288

Ws Zambian cantingent was abducted and stripped of
their combal. Sesay grdered the hostages be taken lo
another place and ordered their gradual release
{p. 1958

294

W was tald that some UNAMSIL personnel were |
abducted by the RUF and laken to the RUF HQ W saw
UNAMSIL vehicles coming from the Freetown direction.
RUF personnel were al the sides and on hoard the
vehicles and had seized the weapons from the
abducted troops {p.1955)

297

W saw he Zambians held al Yengema where they were

_being guarded. They were dressed in undershirts and |

40 W)

)

A



-

shorls W was told there were also UN at No. 11. Sesay |
o _ was RUF BFC at the time {p.1953-4) _
2%90. At 6.1 liability of Sesay andfor nis participatian in a ’
| commean pian can be reasonably inferred from: |
a, the orders given by Sesay as to attacks and abductions as | 276 | Sesay gave Kallon orders to mobilize men to attack UM |
oullined abave peacekeespers in Magburaka and broughl ammunilion
) o . . for the fight in Magburaka {p 1998} i
k. his presence in Makeni, Magburaka and other places See above
| where the abtducted UN personnel were kept or moved |
{c. as the peacekeepers were being transponed to Kono he | 042 | Whaen the peacekeepers were chlught to Sesay, Sesau |
addressed them and said that he could have killed all of them ordered them untied but said they had brought
wilhaul quesiions being raised. problems Lo Africa and if they wanled ta fight (hey were
ready. (p.1956)

164 | On the road t Kono. Sesay met the peacekeepers and
said “| could have killed all of you and nobody would
quesfion me”. They were then igaded back on the !
vehicle and taken to Kono. There was a crash and W's
leg was broken {p.1958) |

165 | On the road to Koho, Sesay met the peacekeepers and
said “you have killed many of my men, | could have
killed all of you and nobody wauld questior me”. They
were then loaded back on ihe wehicle and taken I

| Kono (p 1957} |
d. his position in May 2000 as head of the RUF
&, any matters arising frorn the evidence disclosed showing
specific participation in the JCE
203. Arficle 6.3 liability of Sesay can be reasonably inferred:} n
a. his posilion of respansibiity and command within the
AFRC/RUF hierarchy and the fact Lhat his subordinales
| engaged in attacks on UNAMSIL persennel o -
b. his subordinales were in regular communication with the
AFRC/RUF leadership during the commission of crimes
c. his radio communications with Sankoh prior to the attacks | -- —= _{
d. orders given by Sesay to attack the peacekeepers 276 | Sesay gave Kallon orders ¢ mobilize men to attack UN
peacekeepers in Magburaka and broughl ammunilion l
l B e fnr the fight in Maghuraka {p.1998)
I e, his supply of ammunitian for the attack on Magburaka 278 Sesay gave Kaflon orders to mobilize men tg attack UN
peacekeepers in Magbuwaka and brought ammunilior
| . I for the fight in Magburaka (p.1998}
f. his order ta move the abducted peacekeepers from Makeni | 204 [W heard news all over Makeni that Sesay had
ta Kono _ i | instructed 1hat the Zambians be taken to Kono. (p.1955)
g. his involvement in the negotiations for the release of the | 043 | W will testify fo the negoliation of the release of
peacekeepers humanitarian personnel from the RUF with Sesay and
Kailon ad Kallen later took USD 5000, (p.1559)

166 | The Emergency Response Team neqgotiated the

release of the peacekeepers wilh Kallon and Sesay |
. _ {p. 1957}
h._any matters arising from the avidence disclosed
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Annex E

Selected Improper Findings as they Relate Sesay’s Purported Planning of Enslavement at Cyborg Pit (Grounds 31-32)

Judgment | Trial Chamber’s Finding Reasons Why The Trial Chamber’s Findings Are Improper;
Paragraph Comments on the Trial Chamber’s Findings
756 “The Council did not vote on issues as | This is a correct finding. There is no mention of foree in connection with mining
significant decisions were made by Koroma, | at the Supreme Council.
SAJ Musa and certain other Honourables.”
However, the finding coneerning what was diseussed at the Supreme Council
“The major issues discussed by the Council | meetings is misleading. The Council did not diseuss looting and the harassment
were  the security of the lunta; revenue j of civilians with an aim to loot and harass, but to prevent such looting and
generation, the resolution of conflicts between | harassment:
the AFRC and thc RUF; looting; and | The major issues that were discussed during those meetings bordered on
harassment of civilians,” security of the junta, revenue generation for the sustainability of the junta, as
well as resolutions of eonfliets between the AFRC and the RUF, ealled
J Peoples’ Army and, frequently, issues relating to the mishehaviours of the so-
called honourables, regards looting and harassment of civilians.'
1088 “The Junta’s Supreme Council therefore | This finding is incorrect. 1t was not the Supreme Council, but JPK alone, that

decided to appoint settior members to supervise
alluvial diamond mining in Kono and Kenema
and to use the revenue to pay for the salaries of
members of thc Council, the govemment, and
logistics for military and the fighters, including
the procurement pf arms and anununition,”

made the appointmeats. TF1-371:
[Tlhat appointment was arbitrarily done by the ehairman of the couneil,
JIohnny Paul Koroma.?

The Supreme Council was not informed that civilians were being foreed to mine.
Thus, the Trial Chamber correctly eoncluded [by absenee on the point] that the
Supreme Council did not discuss the use of force.

' Transeript/TF1-371, 20 July 2006, pp. 34,
2 Transcript/TF1-371, 20 July 06, pp. 36.
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1089 “After the AFRC/RUF assumed control of | This finding js unreasonable.
Tongo Field in August 1997, mining was
conducted pursuant to a centralised system. This | The Trial Chamber cites to only TF1-035’s direet-examination for this finding.
system was announced by Bockarie at a meeting { On ¢ross-examination TF1-035 testified that the civilians were not captured:

at the NDMC football ficld attended by A. It was the playing [sic; plane] field that we were gathered. We were not
approximately 1000 civilians.” captured. Tt was in the playing ficld that we were gathered and he introdueed
himself as Mosquito and he said now they had taken over the town and the
“He thcn ordered everyonc prescat to go to the whole of the eountry. 1 did not say that they captured anyone. [ said it was in
mining site at Cybarg Pit.” the playing field that we were gathered.®

Although TF1-035 refuted it, bis November 2004 statement to the Prosecution
“The civilians, comprising men, women and | stated that "Then Mosquito said that they were not there to disturb anybody or
children, were marched to the pit where they | hurt anybody.™

started mining "

Further, TF1-060 (not cited by the Trial Chamber) did not testify that force was
used in having the civilians attend this meeting ° In addition, TF1-060, a member
of the Caretaker Comniittee, reported to the Paramount Chief in Kenema Town
ten days after the entry of the RUF and AFRC into Tongo Fields. TF1-060, in a
closed door meeting with the Paramount Chief (with no RUF or AFRC
combatants present) informed him of the looting, killing, and burning that
oCcurreg on the RUT and AFRC’s entry. There was no mention of any forced
mining.

1090 “The AFRC/RUF Secretariat in Tongo Fieid, [ The Trial Chamber’s reference here to a “Committee” is with reference to the
headed by Gullit and Sergeant Junior and | Mining Comumitiee. Wholly nbsent from the Judgment is reference 1o the
composcd mainly of RUF rebels, crcated a ! Carctaker Committee.” However, neither of the Trial Chamber’s citations here
Committee to oversee the mining and reported | refer to any committec (Mining or Caretaker). Absent from the evidence to

' Transcipt/ TF1-035, 5 July 2005, pp. 111.

" Transcipl/TF1-G35. 5 July 2005, pp. 111.

* Transeript/ TF1-060. 29 Apri! 2003, pp. 56.

¢ Transcript/TF1-060, 29 April 2005. pp. 63.

7 See, Sesay Defence Closing Brief al Paras. 616-618.TF1-060, a member of the Carctaker Commitiee, testified about the Carctaker Commitee. Without explanation, TFI-
60’s evidence was wholly ignored by the Trial Chamher,

|
|
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| directly to Bockarie” which the Trial Chamber cites is any reference to anyone reporting 1o anybody,
no less Bockarie.
Please see the Defence submisstons in conneetion with the Mining Commitiee®
and the Caretaker Commitiee.®

‘Ihe citation to TF1-045 doesn’t refer to the {Mining] Committee. Rather, the
Citation to TF1-045 refers to resolving problems between civilians and soldiers
(detracting from the Trial Chamber’s finding of enslavement) and that trucks
+ would coming from outside of the Tongo Ticlds area would pay a commission to
enter (indicating travel to and from the Tongo Fields area and that vehicles were
coming to Tongo Fields for the purposes of conducting business):
Q. You had also said something about Sergeant Junior and the OC secretariat.
What do you mean by that?
A. Well, the OC secreiariat, aceording 10 what I saw, he was in charge of all
the administration that had to do with civilians which was going on, together
with the AFRC soldiers who were in Tongo. They custoin duties, cverything.
When a truck came or a motor ear came, they would stap there and they
would give some commission there. Any time that a probiem arose between
civilians and soldiers, | would see them going there and they would sit
together and discuss it. So he was in eharge of that. That is Sergeant Junior
as the OC secretariat.

The citation to TF1-371 refers to mining n the Tongo Fields area during the
junta being conducted predominantly by the RUF;' refers o bodyguards and |
their responsibil ities;'" and the events in Koidu after the Intervention (eg. the I

looting of the bank in Koidw).

® Sesay Defence Closing Brief at Paras. 609-612.
¥ Sesay Defence Closing Brief at Paras. 616-618.
" Trapscripy TF1-374, 20 July 2006, pp. 52,

" Transcript/TF1-371, 20 July 2006, pr. 76.

'2 Transcript/ TF1-371. 20 July 2006, pp. 76-77.
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| R
1690 “The Commitiee was made up of predominantly
ciderly civilians who had been capiured in
Tongo, and its mandatc was to assist the fighters
in obtaining civilian Jabour, to identify potential
mining sites and to help assess the diamonds
foond.”

S Transeript/TF 1043, [8 Navember 2003, pp. 69,

This finding is anreasonable. The Trial Chamber was selective in the portions of

TF1-045"s tcstimony it chose In arriving at this finding. Even on direcl-
examination, TF1-045 made significant concessions detracting from the Trial
Chamber’s finding.

'The Trial Chamber’s reference to TF1-045's evidence propetly sapports its
finding. [fowever, the Trial Chamber cited to only a portion of TF1-045’s direct- |
examination.® On the page following the cited portion of TF1-045"s testimony, |
TF1-045 testified that after a time, members of the Mining Committee abdicated
in their responsibility and no fonger assisted the combatants in identified civilian
labour:
They would give ams to AFRC soldiers, those that they assigned 1o go along
with the civilians so as to go and fetch their fellow civilians. This was the
way It was done imitially. They would go there, they would see them, they
would come with civilians at the secretariat, Later'” it turned out to be a great
problem. When according to Sergeant Junior, he said the type of civilians
that [hjesy got when the committee had not been set up, now they don't get them
at all.
For this reason, the Mining Committee, according to TF1-043, was reduced to
ideqtifying dizmondiferous areas:
So the committee was only there to show where mining was goin$ on, or
when they got a diamond they would be able to value it for them.'®

On cross-~examination, TFI-045 testified thal the committee was formed to
prevent the harassment of civilians:

| Q. Thank you. snt the truth, Mz Witness, that this committee you talk about

14 gee the discussion beluw on TF [-345’s cross-examiration in conpection with 1his finding. Ap interpretation of TF1-045"s ¢ross-examination indicates that after ore or nwo
Instances, member of the Mining Commilies no longer assisted the tighters i locating civilian lahour. See Transcript TF1-043, 23 November 2003, pp. 36.

' Transeript/TF1-0435, 18 November 2003, pp. 70.
' Transertpt/TF 1045, 18 November 2005, pp. 70.
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was in fact a device by the AFRC to do their best fo prevent harassment of

from the diamonds and delivered them over to
Bockaric.”

1090 “The Commitiee also gathered the proceeds ‘ This finding is wnrcasonable.

S e

civilians by troops?

A. That was why it was mainly formed, but it was unworkable."”
Further, mcmbers of the Mining Committce didn’t respect the eombatants and
contravened their purported orders:

A. Their colleague civilians were not respecting them. They did not take their

ordcrs seriously and at times members of this committee could tel! their

collcagues to hide, civilian colleagues to hide. So when it occurred onee,
twice, they said they were no longer responsible to go in search of their
colleague civilians, that they would only be there to help them mine, identify
mining sites, value diamonds for them. That was the situation at the time.'®

The citation to TF1-371 does not refer to any committee. The Trial Chamber’s |
finding is unsupported by this evidence. TF1-371°s cited vvidence states that

there was an AFRC Secretariat in Tongo™®

(NB, the Trial Chamber had intended to cite to page 35 of DIS-069’s 25 Qetober
2007 testimony instcad of page 31).

DIS-069 states that proceeds from the mining were handed to Bockarie when he
arrived to Tongo.’ Howcver, DIS-069’s knowledge of Tongo is limited 1o only
the first two weeks upon its capture. After those firsi two wecks, DIS-069 left
the Tongo Fields arca.?’ Thus, it was uarcasonable for the Trial Chamber to eite
to DIS-069’s evidence for the proposition that throughout the time the RUF and
AFRC were present in Tongo that Bockarie was receiving diamonds. Further,

' Transcript/TF1-045, 23 November 2005, pp. 40.
" Transeript/TF1-045, 23 November 2005, pp. 36.
* Tronseript/ TE1-37 1, 20 July 2006, pp. 53.

? TranscriptDIS-069, 25 October 2007, pp. 35.

¥ Transcript/DIS-069, 22 Octaber 2007, pp. 84.
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[ ) [ there is no affirmative t‘ﬁl_d—lﬁg trom the Trial Chamber that these diamonds came
from forced mining at Cyborg Pic.

1090 “Other Commanders i Tongo included Peleto | This finding is unrcasonable.
and Major Goyeh, OG, BCH, Boyce — the [ast
two being bodyguards to Scsay.” Even if it were true that Sesay’s bodyguards were in Tongo, there is no finding

that thuse bodyguards engaged in forced mining. Rather, the evidence to which
the Trial Chamber cites suggests that the mining in which Boys (but not BCH)
engaged in was private mning unconnected to the government mining and
unconnected to force.

First, the Tria} Chamber cntes TF1-367 for the proposition that BCH and Boys
were bod}fguards to Sesay.” ? However, BCH was never a bodyguard to Sesay.,
TF1-367 is the only witness that ever testified to this effect.

Second. the Trial Chamber cites to TF1-366 for the proposition that Boys (but
not BCH) was engaged in private mining for Sesay while in Tongo.

Q. Sa Musa {Boys] was specifically mining for Issa Sesay, private mining?

A. [Yes.] It was for Issa, It was not for the government, but for Fssa.?®
However, TF1-366 did not suggest the use of force in connection with this
private mining. For the government mining. on the other hand. TF1-366
suggested that Major Goi [Goyeh] carried 2 pun to guard the miners.?* In any
1 event, TF1-366 conceded that he didn’t go to Tongo while the RUF and AFRC |

Z TranscriptTF1-367, 21 June 2006, pp. 59. The Defence notes that the remainder of TF1-367"s evidence to which the Irial Chamber cies states that civilians, RUF, SLAs,
and Kamajors were mining frecly:

0. What can you lell the Court aboul the mining of diamonds in Tongo?

A Tongo, al the time that they did the overthrow, the place was frec for everyone. The SLA saldiers were there. RUF solciers were there. Even the Kamajors were there,
but they were nof armed. So everyhody was together with civilians. Everybody was busy mining for diamonds.”

= TranscriplTF1-366, 1§ November 2005, pp. 40.

* “Jranscripy TFF1-366, 11 Nevember 2005, pp. 40.




were present:
A Throu%hout the AFRC period, [ didn't go to Tongo. Okay, may the Lord
bless you.

The Trial Chamber’s eitation to TF1-371 is incorrect; TF1-371s cited testimony
refers to refers to Sesay’s bodyguards (including Boys) belng in Buedu most of
thc time (i.c., not in Tongo).25

See also the diseussion coneeming Para, 1092.

T/ “Diamonds were then ecither given to RUF | This finding is ineurrect. The ovidenee to which the Trial Chamber cites Supports
| Commanders including Bockarie, Sesay and | the finding that onty Mosquito and Eddie Kanneh received diamonds.

Mike Lamin, or taken by AFRC Commanders to
seniof  AFRC official Eddie Kanneh in| The citcd pomon of TF1-045°s states lhat TF1-045 saw Mosquito reeeive a
Kenema.” diamond once Olhcrwmc, they went to Kannch. The entatlon to TF1-041 is
correct for the proposition that Eddie Kanneh reccived diamonds.?®

The Trial Chamber’s citation to TF1-371 is incorrect. There is no suggestion of
diamonds being given to anyone in TF1-371’s cited evidenee. Rather, this
portion of TF137V’s evidence refers to mining updates to the Supreme
Council.”® Note that there is no suggestion of the use of force.

¥ franscript TP-366. 11 November 2005, pp. 40.

* rranseript' TE1-371, 20 July 2006, pp. 76.

& Transcript/TF1-045, |8 November 2005, pp, 73. “At one time, the one that T saw, when the first diamond -- what [ saw al the secretariat when il has been valued at onc
time 1 saw Mosquilo be himse)f came when all of us sat logzther, they pave him the parcel.”

n TranscriptTF1-04 4, 10 July 2006, pp. 20. See also discussion ol Paragraph 1092. The Trial Chamber cited the same portion of TF1-041's evidence,

* TranseriptTF1-371, 20 July 2006, pp. 54:

Q. This morning you falked about mining commanders giving reports al the Supreme Conncil. Whal sort of report were you 1alking sbout?

A T'm to)king about the AFRC mining eommanders piving an updale regards the mining that was going on in Kono and subsednently in Tongo Field tha: AFRC was
specifically in charge off

(. Who was given ~- ur lo whom were these repors given?

A. During the council meeting, the mining updale, those that were supervised by the AFRC, report, was given Lo the ehairman of the ¢ouncif and that ~eport shared with the
members of the council.
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1092 “In addition to the ‘government’ mjning. some
AFRC/RUF Commanders operated mining sitcs
for their personal profit during the Junta period. !
Diamonds from these mines went directly to the
Commanders: Sesay, Bockarie, Kailon, Colonel
; Banya and Eddie Kanneh all had bodyguards
mining diamonds for them in Tongo Field.”

1092 ' “The Commanders were also given civilian | This finding is unrcasonable. - - T

—_— e ———— -—

The Trial Chamber’s citation 1o Sesay is incorrect. The cited portion of Sesay's
testimony concerns whether rank or assignment was more important (o
combatants in the RUF,%

The Trial Chamber’s citation to DIS-188 is incormrect. The cited portion of DIS-
188°g festimony concerns Sesay being demoted in 1996 for allegedty having
embczzled goods meant for civilians.®' .
This finding is incofrect. As was the case with Paragraph 1091, the Trial
Chamber cies the same portion of TF1-041. As indicated in connection with
Paragraph 1091, the only persons that received diamonds was Eddie Kanneh.

The Defence notes that although the remainder of the cited portion of TF1-041°s
testimony indicates that other eommanders had civilians mining for them (e.g..
Lamin, Scsay, Kailon), there is no suggestion that these commanders were given
diamonds.

in any event, any mining to which TF1-041 here refers is not in connection with
Cyborg Pit. TF1-041 arrived to Tongo in “late December, 199772 However,
TF1-045 testified that whep hc returncd to Tongo in December 1997°° that there
was no longer mining at Cyborg Pit. ™

For Farther evidence that foread mining was nol discussed at the Supreme Council, see afso Transeript/TE1-37L, 31 July 2006, pp. 40:

“people knew, I mean, th2 council members knew thel mining was going on.

they knew abour thal, dus they dfd not discuss the forced mining. | mean, haw you operated and

what and what, whal i -- the people that were doing the mining there. That was never a discussion. All the council were concerned shout was the product.”

¥ Transcript/Sesay, 22 June 2007, pp. 21.

' Transeript/DIS-188, 26 October 2007, pp. 45-51.

2 Trapseript/ TF1-041, 10 July 2006, pp. 19.

* TraneriptTT1-045, 18 November 2005, pp. %4,

¥ Trancript TF1-045, 18 November 2005, pp. 98. “Now Cyborg is [inished.”
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manpowcr (o mine for them.”

(O

Implicit in this finding is the use of forcc. However. the Trial Chamber did not
expressly find that force was used; contrast this finding to Para. 1093 in which
the Trial Chamber expressly finds the use of force in “government” mining. In
addition, this finding was ot made in connection with Cyborg Pit.

Assuming that thecre is foree implicit in the Trial Chambec’s finding, please
eonsider the following;

in making this finding, the Trial Chamber cited a portion of TF1-366°s |
testimony. This cited povtion states that cyvilians that escaped combatants that
were forcing them to mine confided in othcr combatants of their escape:
Q. How do you know the civilians were being capiured?
A. Whenever they came from these places, they would come and tell us. And
civilians were escaping from thesc places because they said they are being
forced to mine for thent, so somc of them escaped.
Why would a civilian. that allegedly escaped forced mining, reveal such
confidences and risk hcing forced to mine. This is an entirely unreasonable
proposition.

The Trial Chamber cites to 'TF1-045"s direct-examination.”® At page 59. TF1-
045 indicates that there was centralized mining for the AFRC in Tongo and

** Transeripy/ T'F1-366, 7 November 2003, pp. 94,
M franscripVTIF 1045, §§ November 2005, pp. 59 and 77-78,

» LATE NOTICE. See also, e.g., the objeetion raised converning this late allegation at Transeripy/TF 1-045, 22 Navember 2003, pp. 18-19.
M The Defence submissions appear not (o have been considered, See, Sesay Defence Closing Brief, Para. 661, Whije Boys waos in Tongo, Sesay didn’t know that he was in
Tongo. Sesay nor any other Defence wilness was cross-examined on this point (see, Sesay Delence Closing Drief, Para. 662).

% Teanseript/ TFI-043, 23 November 2003, pp. 25.
“© TranscripyTF1-045, 23 November 2005, pp. 30
' Transcripy TFE-041, 10 July 2006, pp. 20-21.

1 Judgment, Para. 1120,

 Transeript TF1-041, 11 July 2006, pp. 39
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mining. At page 77-78. TF1-045 testitied that Boys (who TF1-045 didn’t know
was 2 bodyguard to Sesay at the time) was given civilians to mine with in the
morning at the Secrctariat. However. TF1-045 testified that he did not know how
the civilians with Boys were treated because he didn’t mine at the same mining .
sites as Boys, Instead, TF1-045 relies on his global proposition that all eivilians
were being foreed to mine.

First, that Boys engaged in forecd mmmg (either “govermment” mining or
private mining) was a late aflegation;”” on this basis alone this finding should be
reversed. Second. the Trial Chamber did not make any finding that Sesay knew
Bovs was mining in Tongo, that otherwise Buys was operating on his behalf, or
that Boys was otherwise reporting 1o Scsay.>® Thus, any criminal infent on Boys’
behalf cannot be imputed to Sesay,

Third, there is no express reference in TF1-045%s testimony that Boys was
mining at Cyborg. That TF1-045 was purportedly at Cyborg further detraets
from the suggestion that Boys was also mining there as TF1-045 indicated that
Boys mined at other mining sites.

Fourth, TF1-045%’s eross-cxamination was not cited. On eross-examination
TF1-045 tesiified that some etvilians freely engaged in persona) mining:
Q. How many eivilians were doing their personal mining when you were
there?
A. Well like, the committees which were set up, it comprised civilians.
Some had civifians who werc with them. They were doing their own personal
mining. >
TFi-043 afso testified on cross-examination that some eivilians mined
voluntarily with the combatants;
Q. So there were people in the Tongo Field area when you were there who
were mining willingly?
A. Yes, some of them.

Q. Were some of those civilians mining willingly with soldiers? o




L

“The AFRC/RUF “government” system was

markedly different to the civilian mining that
had occurred prior to the Junta period.
Previously, mining sites were operated by
civilians as private enterprises. The civilian
I bosses who owned the mining site were

the workers and providing them with food and
medical assistance. Workers generally handed
diamonds to their bosses in rewurn for a share of
the profits from the sale of the diamonds. After

b

responsible for negotiating remuneration with |

——————
A Yes.

" The Trial Chamber also cited TF1-041"s direct evidence. Other than expressly

stating that Mike Lamin’s senior bodyguard, OG. was heading up a gang of

eivilians, TF1-041 stated that the other commanders had *“people who were
digging diamonds.” One cannot glean from this evidence whether these peop[e
were civilians or combatants and whether they were forced or not forced.”' The
Defeace recalls the Trial Chamber s finding allowing fur the possibility that
some civilians voluntarily mined.* 2 If these people were civilians and they were
forced, the Trial Chamber should have found, based on the evidence elicited. that
the Prosecution failed to prove this.

In any event, on cross-examination, TF1-041’s statement that he gave fo the
Prosecution in May 2005 was referenced. In that statement, TF1-04) indicated
that “There were civilians mining and the witness was told they kept some of the
proceeds." Although TF1-041 refuted every making this comment, it is
nonetheless indicative of a lack of force; it was incumbent upon the Chamber to
explain this inconsistency. Lastly, the mining to which TF1-041 refers could not
have been at Cyborg as there was no [onger mining at Cyborg by the time
TF1-04] arrived.

| This finding is incorrect. The Trial Chamber cites to TF 1035 for these findings.
While TF1-035 may have given evidence that supports the Trial Chamber’'s
findings that, prior to the junta, miners were not paid and worked in exchange
for foed, medical assistance, and a share of procceds from the sale of diamonds
that were discovered, it was unreasonable for the Trial Chamber to conclude that
this torm of mining never resumed during the junta.

implieit in this finding is that forced government mining lasted throughout the
time the AFRC and RUF were present in the Tongo Fields area. However, as
discussed in detail in the brief, TF1-035 testified that the forced “government

mining” occurred only on the tirst three days upon the RUF and AFRC’s entry |

11
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the ARC/RUF lunta began in 1997, this form
of eivilian mining came o an end. In the
‘government’ mining that was instituted by the
AFRC/RUF, there was no negotation beiween
the civilians and the government, Civilians were
captored and forced to mine without any
payment.”

1094

—

“During the period from August 10 December !
1997, up to 300 civilians in Tongo Field worked
in the mining sitcs under the supervision of a
mixture of armed AFRC and RUF fighters.

“ TronseriptTE1-043, |8 Novemher 2005, pp. 68-69,
¥ E.x., TranseriplTE1-045, 23 November 2005, pa. 30 (cited by the Detence abuve i connection with Para. 1092),

into the Tongo Fields area and one day after that. All of this force concluded by
the end of August.

This finding is unrcasonablc. In a ¢lassic reversal of the burden of proof and
presumption of innocence. the Trial Chamber takes the height of the Prosecution
evidence. The evidence to which the Trial Chamber cites supports between 100
to 200 civilians being forced to mine {instead of the up to 500 as found by the
Trial Chamber). Further, there is no finding on how many civilians were forced
to mine at Cyborg Pit.

For ihe finding that 500 civilians were forced to mine, the I'rial Chamber cites
TF1-045°s evidence:

Q. You've already told the Court that you saw civilians mining in Tongo. Can

you say about how many civilians that you saw mining?

A. Yes, I would just give an cstimate; 300, 400, 500 every day.'14
Also note that, on cross-examination, TF1-045 indicated that some civilians
mined willingly,”> As such, it was unrcasonable for the Trial Chamber to find
that 500 civilians were forced to mine based on 1F1-045"s dircet-examination
alone.

The Trial Chamber atso cites TF1-041;

Q. Are you able to estimate about how many eivilians were doing this work at
the lime?

BS>T



o - A T would estimate there were more than 100. Let's say 100 to 200. Let's
say 200, because there were many.*°

Further, the Chamber cited the evidence of TF1-367:
Q. ]'m just asking you (o approximate; to say about how many eivilians were
mining when you were in Tongo.
A. They eaptured 200 to 300 every morning.*’

As shown, the Chamber tock the most exeessive example of the Proseeution !
evidence on direet-examination. The benefit of doubt (from ¢ross-examination or
other witnesses) was not given to Sesay.

1094 “Civilians were forcefully captured from the
surrounding villages and taken to the mining
sites. Those who were eaught hiding in the bush
were tied with ropes and taken to the sites.”

This finding is unreasonable.

The Trial Chamber cites only TF1-045"s dircet-examination*® (NB, the citation
to page 98 is in error; the correct cite is to page 97).

On cross-examination, TF1-043 indieated that ;
Q. If the civilian [that was hiding] was not found. could the civilian go and do
their own persanal mining?
A. Yes. If you were not caught and you were able to hide and you were not
found, then you ¢an do it.*
That civilians could engage in personal mining at the mining sites in Tongo
Field in the midst of combatants eontrolling a purported system of ensiavement
{not just government mining but also private mining) fundamentally belies this
finding,

* TranscripyTT1-041, 10 July 2006, pp. 20,

7 TranseriptTE1-367, 21 June 2006, pp. 60-G1.

* TranscriptTTT-G45, 18 Novemher 2005, pp. 98.
4 TranscriplTF)-045, 23 November 2003, pp, 26,
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‘ To be sure, TF1-045 also testified iagain on cross-examination) that some

|
|
|
|

civilians were mining willingly with the soldiers.®®

Further, on direci-examination, TF1-045 indicated that the practice of tying
civilians together with ropes only occurred in December 1997.°" The Defence
notes however, that these civilians were not mining at Cyborg as there was no
longer mining at Cyborg in December 1997 5?2

;7]94 “Civilians who attempted to escape were
detained, stripped and left naked so that they
would not be able to hide.”

1094 | “The civilians were treated badly and almost all

of them were haggard and shabbily dressed.”

This finding s unreasonable. Only TF1-045°s evidence supports this finding.
TF1-045 is the only witness that suggests witnesses were stripped naked. In
contrast, the Trial Chamber’s findings preceding and succeeding this finding
{although both concern escapc and clothing) make no mcntion of miners being
stripped naked.

Further, TF1-045 testified that when civilians were captured, they were brought
to the mining sites as they were:
From there, so if you do not have a shirt -~ if you are caught without a shirt —-
if you are caught without shorts this is the way you will have 1o be. If you do
not have anything on you, the way you were captured is the way they are
going to take you to mire.

This finding is unreasonable. Implicit in this finding is the use of {orce. One |
doesn’t wear nice clothing when they mine; it will ruin the clothing.

1095 “Rules werc ¢stablished to control the times
| when civilians were to mine at the various pits.

This is a correct finding. The Trial Chamber cites to DIS-293"s evidence. These

rules were instituted for the protection of miners in efforts to prevent sands

¥ Transcript/ TF1-043, 23 November 2003, pp. 3 (cited by the Defence above in connection with Para, 1092).
1 “franscript TF1-043, 18 November 2003, pp, 97. TFL-U43 returned to Tongo in December 1997 (see, pp. 94) and indicated thal the forced mining practiecs in December

1997 were “worse than previously” (pp. 97).

2 Transcript/ TF1-043, 18 November 2003, pp. 98. "Now Cyboryg is finished.”
* Transcript/ TF1-045. 18 November 2003, pp. 72 {cited by the Trial Chamber at foolnote 2130).
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! . ... Miners were not allowed 10 work at night,
and if they attempted to do so, they were

punished.”

1095 “Anyone who violated the rules was scverely
punished, and some civilians were killed.”

-y

collapsing on them.

Q. Would 1 be correct that people were not allowed to mine at aight?
A.Yes. The people were not allowed to work ar night beeause -- so that the
sand might no1 drop on them. That was for people's life. That was why we
were not allowed to wark at aight.”*

This finding is unreasonable. At best, TF1-045's evidence cited by the Trial

Chamber (if taken as true) supporis the proposition that, in total, two eivilians
N " ! R 55

were punished for mining outside of the sehedule mining times.”” However. as

diseussed above, this rule was imposed for the profection of the miners.

The Trial Chamber neglects to here find that combatants were also killed for
attempting to mine outside of the allotted mining hours. Ilowever, the Trial
Chamber eorrectly makes this finding at Paras 1087 and 1106.

In conaection to DIS-293%s evidence (cited by the Trial Chamber at footnote

2135), if a eivilian attempted t0 miae at night, they would be punished bul this

would not include beatings or death:
If you are caught working at night, they would punish you. Either they will
take you 10 a guardroom but they will not beat you. They will put you into
the guardroom aad they would advise you that next time don't work there at
night. Why we stop you from working at night, it is for your own hie beeause
at night there is oo much risk. That was the only law. Butto say they will
beat you or kill you, no, they will hold you at night and then they will keep
you at night.SB

Please see the Detence submissions in conneetion with the purporied unlawful

killings at Cyborg Pit. Miners died as a resylt of sand collapsing on them.

1997 “Funhenn—or—e,_th_e__Char_hber is satisfied that the

This finding is correct. In this finding there is no suggestion of th{ IE of force

* TransciepyDIS-293, 13 November 2007, pp. 92 (cited by the Trial Chamber).

* TranscripVTF (-045, {8 November 2GG5, pp. 74-75.
* TranscriptDIiS-293, {3 November 2067, pp. 93.
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government mining i6 Tongo Field pravided an | w1 connection with mining at Tongo Field. Such a finding would not have becn
important source of revenue for the Junta| supported by the evidence.
Government and that this topic was discusscd in

AFRC Supreme Council meetings when Sesay

was present.”

1997 ’ “The Chamber finds that Sesay, along with | This finding is incorrect. The Trial Chamber cites to the samc evidence as it did

Bockaric, received diamonds from Tongo Field | for its finding in Para. [09[. As discussed in connection with Para. 1091 the

at the AFRC Sccretariat.” evidence to which the Trial Chamber cites does not refer to diamonds bcing

given 1o anyone other than Mosquito and Eddie Kanneh. (The Defence notes that

the Trial Chamber did not cite all of the witnesses to which it ¢ited at Para. 1091,
TF1-045 and TF1-041 were excluded).

The Trial Chamber’s citation to TF1-371, Sesay, and DIS-188 are all incorrect:
TF1-371’s cited evidence refers to mining updates to the Supreme Council (there
. . . o . 58 . .

s no suggestion of force and no diamonds transferred).”™ The cited portion of

7 Transcript/TF1-371, 20 luly 2006, pp. 54:

Q This morning you talked ahout mining commanders giving reports al lhe Supreme Council. What sort of report were you (alking about?

A. I'm talking abont the AFRC mining commandcrs giving an update rcgards the mining that was going on in Kono and subsequently in Tongo Ficld that AFRC was
specifically in charge of.

Q. Who was given - or 1o whom were thesc reports given?

A. Durirg the council mecting, the mining update, those that were superviscd by the AFRC, report, was given to the chairman of the council 2nd that report shared with the
memhcrs of the counedl,

For furthcr evidenee thal Foreed mining was not diseuissed at the Supreme Council, see afse Transeript/TF1-371, 31 July 2006, pp. 40;

“people knew, [ mean, the councii members knew hat mining was going on, they knew about that, but they did not discuss the forced mining. 1 meaa, how you opented and
what and what, whal it -- the people that were doing the mining there. That was never a discussion. All the council were concerncd about was the produet.”

* TranscriptTF1-371, 20 July 2006, pp. 54:

Q. This morning you ralked ahout mining comminders giviag reparts at the Supreme Council. What sort of report were you talking about?

A. I'm talking about the AFRC mining commanders giving an npdale regards the mining that was poing on in Kono and subsequcully in Tongo Field that AFRC was
speeifically in charge of.

Q. Whe was given -- or to whom were these reports given?

A. During the couneil meeling, the mining npdate, those thal werc supervised by the AFRC, report. was given to the chaimian of the couneil and that report shared with Lhe
members of the eouncil.

For further evidence that forced mining was not discusscd a3 the Supreme Council, see alse TranseriptTF1.371, 31 July 2006, pp. 40:
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1997  {*“Sesay was personally engaged in mining for
his personal benefit in Tongo Fictd.”

| Sesay being demoted in 1996 for allegedly having embezzled goonds meant for
civitians.5

Sesay’s lestimony concer;:s whether rank or assigmment was more important 1o
combatants in the RUF.® The cited portion of DIS-188"s testimony concerns

This finding is incorrect and unreasonable,

The only crime for which the I'rial Chamber {ound that Sesay was personally
involved in Kenema District was the arrest of TF1-129.5" As such, this is an
incorrect finding inasmuch as the Trial Chamber contradicts itself in finding,
here, that Sesay personally engasged in mining.

The Trial Chamber cifes to the same evidence to amive al the conclusion that
“commanders were ... given civilian manpower to mine for them [in Tongo
Field)™® As discussed above in comnection with Para. 1092 this is an
unreasonable finding not supported by the evidenee.

1998 h’—ﬁc_ﬁ‘hamber therefore finds that Sesay made a

significant contribution to the criminal means
employed by the members of the joint eriminal
enterprise by his planning of the enslavement of
civilian miners and the vse of child soldiers to
guard mining sites and force the miners to work
l. at Tongo Fields.”

S

This finding is incorrect. As discussed in eonnection with Grounds 27, 28. 31,
and 32, Sesay was not involved in the planning of any enslavement in the Tongo
Fields area. Further, there is no evidence to support, and the Trial Chamber
makes no finding on, Sesay’s use of child soldiers to guard sites or foree miners
o work at Tongo Fields.

“pecple knew, | meun, the council members knew thal mining was going on, they know about that, Aui rhey offdf not discuss the farced minfng, 1 mean, how you aperated and
what and what, whal it - the people that were doing the mining there. That was aever a discussion. All the councl) were concerned about was the product.”

¥ Teansceipt/Sesay, 22 June 2007, pp. 21,

* IranseripyDIS-188, 26 Detober 2007, pp 45-51.
¢! Judgment, Para. 2052.

o Judgment, Pary. 1092
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Annex F

Annex to Ground 33:

Table: Evidence that AFRC departed to Koinadugu immediately prior to the ECOMOG capture of Koidu.

’Witnf:ssj “Transcript
name/’ date
number |
TFI- | 19.01.05
071

21.01.05

Transcript
referchce
P40,
lines 13-
26
psl, |
lines 13-
21

p.29,
lines 9-11

29 — p.30

Transcript

MR HARRISON:
Q. Did you go 10 Koidu?
THE WITNESS: Sorry, [ went to Koidu.
Q. When did you arrive there?
A, | went to Koidu around March.

Q. For the sake of completeness, would you be kind enough o refer to which year you're referring 10?
A. That was 1998.

PRESIDING JUDGE: Witness, it's good to tell us always March, the year.
' THE WITNESS: Yes, March 1998.

THE WITNESS: The bombing ranges of the air raiding, as well as the ground forces of the ECOMOG
was getting vety closer to in our positions at Koidu, We couldn't bear the tensions, you know, so we
fled into bush, into hiding places around Kordu. One of the main places we later assembled was a
village called Meyior. That was another name given to Superman's Ground.

There was an inlensive battle between the RUF. the junta and even the ECOMOG forces. The RUF
could not stand the fighting and went inio the bush, it was at Mayoh.

bush. There we established the Superman ground and other various camps.

line 14 | Q. Was there a person in command at that time in Kono District?

A. After that there was an intensive ﬁ_gl_fting between the ECOMOG, the RUF so we went into the |




George
Johnson

14.10.04

A. Yes, at that time 1 say we have Superman was the battie group. o
Q. You've mentioned Superman ground. How many people werc there?

A. Nearly every combatant of the RUY were present atSuperman ground.

(Witness goes on to list the camps which were set up at this point which included Superman ground,
Wendedu und Kunduma. See p.32-37. Maps with markings exhibited as Exhibit 18)

S A

p.76, Q. How long were you in Kono?

lines 3-9 | A. We were in Kono for a month and a half.

Q. And when you left Kono, where did you go?
1 A. We went to a village called Mansofinia.

Q. Why did you leave Kono?

A. We left Kono because we couldn't gain control over Kono when the ECOMOG forces penetrated

i into Konao.

| p.76, T went to Mansofinia with 1brahim Baza’_ famara, Alex Tamba Brima, Brigadicr Five-FivE Eﬁgadier
lines 26- { Woyoh, Brigadier Abdul Sesay. Those were the High Commands that | went with to Mansofinia from
29 Kono.

F?'r, line | A. Mingo went -- Mingo was at the outcast of Koidu, whilst ECOMOG had captured central Kaidu

p.78. | Town.
line 2 Q. Do you know if there's a name for the location of where Mingo was?
A. No.

Johrson believes the AFRC and RUF captured Koidu in late March 1998 and arrived in Mansofinia
i early May 1998 p.78, lines 5-7.

A. At the time the ECOMOG troops took over Koidu, we pulled out to Mansofinia and the route o
19- | Mansofinia we had fo pass through Tombodu.

81, When ECOMOG troops were advancing from Sewafe to Koidu Town, Savage was one of the
lines 2-6 | commanders [ighting back the ECOMOG troops from coming in Koidu Town, but unfortunately for

us, the ECOMOG troops forced their way into Koidu Town whilst we all pulled out from Koidu
Town,

G9ST



i George 119.10.04 p.29
Johnson

Line 5

TF1- | 18.0505 |p33, |

“line | A. No. At that stage. when we lost Kono, we all SLAs and some few mid-level fighters of the RUF
i went 1o join SAJ Musa. Command structure, everything break down at that point.

18 - p.31, )

Q. And, 1n fact, Superman had tned to order the SLAs to go to Kailakun after the fall of Kono: that
order was ignored.
" A, Yes.

i Q. And at that stage the SLAs went towards SAJ Musa and Superman went to Sokobeh; is that

correet?

A. Yes, SLAs went to Superman and ~- SLA went to SAJ Musa while Superman pulled out from the
ceutral part of Koidu Town to Sckobeh,

PRESIDING JUDGE: And where was SAJ Musa at the ume? Can we have that precision, please?
THE WITNESS: He was at Krubola.

F;I-{ESIDING JUDGE: And Superman went to?
TIHE WITNESS: The outskirts of Koidu Town in a village called Sobokeh.

JUDGE BOUTET: What timetrame are we talking about now?
MR JORDASH: Could | just ask the witness that?
Q. Mr Johnson, when was that, do you know?

A. No.

JUDGE BOUTET: Are we in ‘97, '98, '99, 20007

MR JORDASIH!:

Q. That was in 98, wasn't it?

A."98.

Q. Yes. It would have been the mid to latc 1998; is that

right?

A. I cannot give a specific month about that, but [ know it's ‘98.

Q. Approximately -- the SLAs, including yourself, moved towards Krubola and SAJ Musa in April,

May of 1998; is that correct?
A. Yes.

I |

334 | (Exh119D) | lines _31-

information about the advance of LCOMOG troops towards Koidu Town.

A. 1, the SLA command, RUF commanders, both RUF fighters and RUF fighters. All of us got thi:j
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29 Q. Now this second communication, what was said during this second communication?
A.  Well, as Mosquito called through his call sign, he ordered that Kono should be a stronghoid by
the junta forces; we should ensure that the commanders, both the RUF and SLA. should put down the
Sewate Bridge.
MS PACK: Sewafe I have spelt before, Your Honours, S-E-W-A-F-E.
Q. Was anything ¢lse said on this communication. apart from this?
A. He said we should make surc that the SLA, the RUF made a strong defence and to make sure that
the bridge would be completely broken down so that the ECOMOG forces would not have any way to
; enter Koidu.
TFI- 19.05.05 p- 8, lines | A.  Well, it was close to May, mid-May. And thar was the time when there was confusion between
334 (Exh119D) | 1-21 the RUF and the SLLA in Koidu.
Q. So what happened when Gullit --
‘ MR FOFANAH: Excuse me, Your Honours. Again the withess has mentioned a month and we dan't
| know what year.
MS PACK:
Q. It you would identity the year, witness.
A, 1998,
Q.  Witness, do you know what position Gullit had when he arrived in Koidu Town close to the
middie of May?
A.  Well, yes, he came as advisor for both the SLA and the RUF. And as he came, indeed, he took
command {rom Bazzy.
Q. Took command of what from Bazzy?
A. 1 mean. he immedtately became the SLA commander.
Q. Do you know where in the hierarchy in Kono he fell as an advisor for the RUF and the SLA?
PRESIDING JUDGE: 1 don't quite understand the question,
Ms Pack. Did you say fell?
MS PACK: Yes.
B | THE WITNESS: Well, immediately he came the seeond man in Koidu.
TF1- 19.05.05 p. 10, | A. . When Gullil came 1o Kono he went directly to the place where we were, -re, closer at that time they
334 (ExhI19D) | lines  11- | had moved from Masingbi Road at Five-Five spot. And he called an immediate meeting together with
28 Bazzy.
I Q. Pausec a moment. Five-Five is what your Honours have heard before. Now just before we get to
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1

TEI-
334

334

TF1-
334

| TF1-

S

19.05.05 |P.l4,
(Exh119D) | lines 4-29
R N
20.05.05 p.3, lines

(Exh119E) | 22-27

200505 |p27, 1

(Exhl19E) | 25- p.28
| linc 24

the meeting you are about to talk about 1 want to ask you about Five-Five spot. 1 don't want to muddle
you, but just to ask you how come you'd moved to Five-Five spot?

A,  The question again.

Q. How come you had moved to Five-Five spot?

A, Well, after the operation at Koidu Geiya and we returned together, I returned with my operations
gommander back to Koidu. And when I returned my aperation commander, myself and other soldiers,
we met Masingbl Road was completely burnt down and Bazzy monitored the buming of that place.
So because the jets had started raiding and they were bombarding their positions. And so we should
move directly to Five-Five spot.

problem in Koidu he used this as a strategy so that he could come from Mosquiio in Kailabun. He
said Mosquito had beaten him in Kono and he’s declaring to us that even Johany Paul is under threat
in Kailahun. So that was why he had decided to tell Mosquito that he could control the SLLAs, that he
should be sent by Mosquito to come and control the two parties. And that was why Mosquito had sent
him, so that he could be an advisor for both the SLAs and the RUF.

Q. Apart from describing what had happened to him in Kailahun -- and obviously that is a name
you've heard before, Your Honours, K-A-I-L-A-FH-U-N. Apart from describing what bad happened to
him in Kailahun did Gullit say anything else at this ineeting that you recall?

A.  Yes, he said — Gullit said that this was the time that the SLAs should come together aad if
ECOMOG continues to penetrate Koidu, that we should withdraw and join SAJ Musa in Koinadugu.

A Well, it as early in March -- it was early in March.
Q. Which year?
A, 1998,

A. At this meeting Gullit informed me and the authorities who were there that when he heard of this |

Q. Witness, [ am going to ask you about what happened in Kono while you were there. Just to |
' clarify. can you remember roughly the month it was that you arrived in Kono District?

p.27, line [ Q. Did anything else happen in Sewafe before the last operation that you have alrcady spoken about

following the radio eommunication from Mosquito?”

A. We just fought with the ECOMOG forces.
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By "we", who are you referring to?

The RUF and the SLA troops which were based in Kono.
Do you know who in particular went on this operation?
Yes.

Who in particular went on this opcration?

Bazzy, the commander for the SLA, was on this operation. The operation commander for the
SLA was in this operation. And the other military supervisors for the SLA were also on this
operation.

How do you know that these individuals were on this operation?
J I myself went with them.
Do you know who was in command of this operation overall?
Yes.
Who was in command?
Superman was in total control. He was the commander.
What happened on this operation?
Well, during this operation, as Gullit had informed us earlier about the latest development about
how we should pull out from Kono, there was a plan that as ECOMOG presses on, all SLAs should

>0 20 PR
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withdraw to Tombodu where Gullit was waiting for us. Together with my colleagues; soldiers.
Q. Pause there. Are you therefore talking about the last operation before you pulled out of Konn

District?
‘ A, Yes.
TF1- 20.05.05 p.37, line | Q. Witness, I left off asking you a question which I am going to make more specific. Towards the |
334 22— p. 38 | time that LCOMOG were entering Kono, do you recall any other orders being given by any of the
line 12 other commanders in Kono?
A, Yes.

Q. Can you explain, please, what orders vr order was given?
A.  Well, for the SLA, Gullit informed us that myself and the other soldiers, that as ECOMOG was
penetrating we should withdraw to Tombodu, the other soldiers and myself. Whilst in Tombodu we
will move further together with the other soldiers to Mansofinia and meet SAJ Musa.
Q. Pause. Now, you have mentioned Tombodu as a location and also a new place; Mansofinia,
which is spelt, Your Honours, M-A-N-S-O-F-[-N-I-A.  You have talked earlier, in faet, it might
. have been yesterday or the day before, about a meeting which took place at Five-Five spot with Gullit. |
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TF1- |
334

p.50, line
29 -p. 56
line 18

Is this the same meeting or is it a different meeting, the meeting 1o whieh you are now referring?

A, Well, it was this -- 11 was al this meeting that Gullir gave these orders.

Q. Now, you've_mentioned an occasion when Gullit bro@l? what you called logistics from

Kailahuvn, When was this?

A, This was in mid-May 1998, and this was at the time when ECOMOG was suppressing us as there
was confusion between the SLAs and the RUFs.

Q. Was this the ime when Gullit eame from Kailahun to Kono, or was it another occasion?

A. This was at the time when Gullit had arrived from Kailahun.

Q. Now, Witness, you have talked abou previously the operation that Mosquito ordercd in a
communication with Superman to break Sewafe Bridge. Please remind the Chamber when did this
communication oecur in terms of your -- in rclation to your departure trom Kono.

A.  Well, this was in mid-May when i happened.

Q. Now, following the communication, what happened?

A.  lmmediately the RUF artillery commander, that is Colonel Isaac Mongur, and mysclf, the SLA
commander, and the operation commander and other soldiers, and the other RUF went to this bridge
as Colonel 1saac was driving one of the Caterpillars towards the bridge, directly into the bridge.

Q. Pause amoment. What do you mean by "Caterpillar"?

A, Well, it was a D8 Caterpillar, a bulldozer.

Q. So you've described Colonel Isaac, this is Colonel Isaac Mongor, driving a Cawrpillar. What
happened after thar?

A.  Well, the Caterpiliar arrived. We arrived together, I and the aperation commander, together with
Isaac Mongor and the other soldiers with the Caterpillar at Sewafe Bridge. There was one civilian
operator who had been recruited for him to put down the bridge.

Q. Meaning what? What do you mean by "put down the bridge”?

A. To destroy the bridge.

Q. How -- what did he do?

A.  Well, the Caterpillar should hit the pitlars in aceordance with the direetive given to him. So this
civilian started the engine of the Caterpillar, and he found that the Caterpillar had sume technical |
problems. Later, he escaped, and he was not seen thereatter. l
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Q. Finally, what happened on this operation?
A.  As this operator had run away, later 1, the RUF commander, and the RUF operation commander,
together with the SLA commander and the operation cominander and the other wmilitary supervisors
present, it was ordered that we should dig up right in the middle of the bridge. We dug the bridge
together with the other soldiers. We brought some old bombs that had no fuse and placed these .
bombs in the hole which we had dug. Later, we tied a rope. And myself and the other soldiers were
loeated far off from the hole.

Q. What did you do?

A, We lit -- we lit the bomb, and it exploded and caused a very big hole in the bridge, just to create
an obstacle from allowing the ECOMOG forces advancing towards us.

Q. Did the ECOMOG forces subsequently advance towards you?

A, Yes.

Q. What did you do as a result of their advancing towards you?

A.  Well, since this obstacle didn't work, the ECOMOG had their own engineers, and they went
through the bridge. No sooner they did that, we created a defensive position, and we started
withdrawing taetieally from Sewafe.

Q. Where did you withdraw to?

A. Well, |, the operation commander, with whom I was and the other soldicrs, we started moving
tactically retreating — we eontinued retrcating --

Q. To where?

A.  We went directly to Dabundeh Street.

Q. You've described what you mean by tactical withdrawal. What, in fact, happened on this
occasion when you withdrew from Sewafe Bridge?

A, Well, whilst we were withdrawing tactically, 1 and the operation eommander. together with the
SLA commander, started withdrawing whilst Bazzy moved directly to Tombodu. And | and the
operation commander and the other soldiers went to Dabundeh

Street to see --

Q.  Pause, please. Before we get to Dabundeh Street, I'm just going to ask you on this specific
occasion when you used the language "tactical withdrawal,” what do you mean in relation to this
specific withdrawa) from Sewafe Bridge? Just explain what you mean on this oceasion.

A, Well, we didn't just retreat. We were shooting at the enemy positions, and withdrawing at theJ

ﬁme time, o
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Q. Now, Witness - ['m sorry [ interrupted vou. If you're about to continue, please do so.

A. This slowed down the advancement of the enemy troops towards our positions,

). Now, Witness, you mentioned then poing to Dabundeh Strect.

MS PACK: It has been spelled before, Your Honours, D-a-b-u-n-d-e-h Strect.

Did you see anythinz at Dabundch Street?

Yes.

What did you see there?

Well, to our surprise, there was no RUF. We met all the houses on fire.

Where did you go next after Dabundeh Street?

This gave my operation cotnmander the [indiseernible] that the RUF had withdrawn. So I moved
together with my operation commander directly 10 Tombodu.

Q. And you've already said that you went with your operational commander and other soldiers to
Tombodu. Who else went to Tombodu?

A.  Well, already Gullit didn't go there. He was in Tombodu the withdrawal of all soldicrs.

Q. Anddid all soldiers eventually get to Tombodu?

A.  Well, whilst | and the operation commander returned, we were informed that Savage had gone
out to look for the operation commandcr and his squad. So Savage was the only person we didn't see
around. But we met Bazzy and the other soldiers, including Gullit and the military supervisors, They
were all at Tombodu waiting for the operation commander.

Q. Didyou stay in Tombodu?

A.  Well, we waited tor some time looking out for Savage. And ilater, Gullit said we should move
turther.

Q. Wherc did you go next?

A, Well, 1 -- the other soldiers, including thc SLA eommander and Bazzy and the operation
i commander left for Yomadu. From Yomadn, we moved to Mansofinia.

RO FLO

TF1-
334

20.05.05

P85, line
13-p. 86
line 6

Q. Whal happencd when you arrived in Mongor Bendugu?

A. SAJ Musa immediately summoned me and these -- and the commanders I've named who went to
Mongor Bendugu.

Q. Summoned you for what purpose?

A.  Well, as he called vs, he had to address the whole — me and the eommanders, we that were
present during that time.

Q. So having called you to address you. did you attend any meeting with him?




A.  Yes. He held a closcd-door meeting.
Q.  What happcned at that meeting?

A, Well, in that meeting, Gullit explained to him how we were treated in Kailahun and also about
the present eondition of Johnny Paul in Kailahun.

Q. Pause a momuent. You said that Gullit told him "how we were treated in Kailahun". Now, what
do you mean by that?

A. He 1old them about the i}l treatinent about how he was beaten and how his ammo was taken from
him.

Q. This 1s Gullit?

A. Yes, yes.

Q. Whatelse was said at this meeting?

A.  Gullit informed SAJ Musa that he has come with the troops, which comprised the SLAs and he
was waiting for further instruetions from SAJ Musa.

TF1- 20.07.05 p.17, A. ....The very day I arrive in Kono I met Superman and it
360 lines 8-15 | was there 1 was able to get a place when [ eame from Makerm.
Q). Can you say what month that was”?
A. 1t was late Fcbruary 1o Mareh.
Q. Now, you talked about --
JUDGE ITOE. Let's be precisc. Late February to March of
what year?
THE WITNESS: 1998.
p.22, line | Q. Going back to what happened in Sefadu, can you tell the Court the next thing you remember taking
1- p. 23. | place in Sefadu?
line 7. A. Yes. During the time these people had received this order, Kallon used to call formations. We were

with the AFRC. Bnt some men refused to attend the formation. So, as a result, he fired at one person
and killed him.

Q. Who was the person killed?

A. T don't know his name, but he was 2 member of the AFRC,

Q. Where did this happen?

A. In the town itself,

Q. And why did this happen?

isg



A. Because Kallon said he has called a formation for war plan arrangement, but the man refused to go
therc.

JUDGE I'l'OE: He said Kallon said what?

THE WITNESS: He said lic had called a formation for all the soldiers to gather, but the man rcfused
to go there. Because of that he fire -- he gun him down. What we saw alter that, the people that we
referred to as the AFRCs, most of the autharities of those people were around during that time. During
that time, Gullit, Bazzy, Five-Five, all of them were there. So what did they do? Their boys came to
them and said what had happened, we don't favour that idea. As a result of this, we are going. These
people whose names [ have called - Gullit, Bazzy and Five-Five and their authorities - with majority
of the personnel, they took off. They said they were going to open their own jungle. They took off to
Sefadu. But still AFRC people were among the RUF people in Kono and the number were a good one,
including some commanders of the AFRC.

THE INTERPRETER: Correction, interpreter. One segment of the witness's statement which was

interpreted as they took — as they went to Sefadu should have been interpreted as they took off from
Scfadu.

MR HARRISON:
Q. When was it did they leave Sefadu?
A. It was ia March. Gullit and the peopie that I have named, it was in March 1998 when they lett.

25.07.05

p-3, line
22 — pd
line &

A. But vou also told us about an incident where you say Morris Kallon had shot an AFRC member for
not turning up at formation; is that correct?

A. Yes. That was in Koidu Town, Kono District.

Q. And that wasn't the person who -- the person who was killed was not a commander of the AFRC; is
that right?

A. No, he was a subordinate for the AFRC,

Q. So would you agree then that in Koidu Town, February 1998, men from the AFRC who were not
commanders refused to obey, at times, eommanders of the RUF?

A. Yes. Those that refused to take command from the RUF eommanders went away.

Q. Would you agree with this: Separate command structurcs when the RUF and AFRC arrived in
Koidu Town leading eventually to Gullit, Bazzy and Five-Five taking off and refusing to work with
the RUF?

A. Yes.

| TF1-

26.07.05

p. 7, lines

Q. Do you remember how many days it took you to get to Koidu




360

TF1- | 11.07.05
361

‘7-19

|
|

when you took off from Makeni? ]
A, Yes.
Q. How many days?

A Well. it was late in the evening that 1 left Makeni. We

left Makali in the nigh:. When we reach [indiscernible] -- I'm
sorry. When we left Makeni, we slept in Makali. Late in the
evening we started off.

Q. How long was the journey, just about? How many days?
A. It was a day. Early the next moming we arrived.

Q. It was the moming of the other day that you armrived in
Koidu?

A. Yes.

p.79

. L]

lines 4-19

L

When you got to Koidu Town where did you go?

A. I went directly to my commander, that is Superman, and 1 stayed with him.

Q. Do you recall where he was staying?

A. He was staying just after Opera, towards Colonel Mani Park. There is a street there, from there you
go Sahr Lebbie Street, there was a street. That was where he stayed, but 1 can't remember the street
now.

Q. When you were staying with Superman in Koidu Town, what were you doing there?

A. T was still a radio operator.

Q. How many radio sets did Superman have in Koidu Town?

A. Superman had one general radio that he used and we had a temporary one that we used for
operations,

Q. How long did you spend in Koidu Town?

A. We spent about three weeks there.

12.07.05

p.2, lines
16-12

Q. Witness, when you were in Koidu Town, did any operations take place?

A. Yes, an operation took place in Koidu because ECOMOG pressed us to leave there,

Q. When did this operation take place?

A. That was the time we left Makeni and went there and within two weeks, the third week, finally we
gave up and left the town.




p.5. lines | A. The message that was sent, that we transmitted through radio, was that Superman said he was not

13-19 able to confrol the situation in Kono again because the ECOMOG strength was very heavy and the
area was also heavy. FHe was not able and the soldiers were panic-strieken. So that was the message
that was sent. So Sam Bockarie said. "Let us bring Superman by the set so that for them to talk.” 5:13-
19

p.10, line | A. After 4.30, after the jet has raided. It was the time that the burning -~ the fighting started. When

16 - p.| Super advanced to them, when we were trying to come out, so Brigadier Morrison Kallon came and

11, line | began to burn their houses and asked everybody to burn the houses in whieh he was living. During

18. that time, the fighting was still going on, but we later left the town.

Q. You say "we left town". Who lcft town?

A. We, the radio operators and the wounded soldiers. The women who were powerless, so we went
behind.

Q. Where did you go?

A. We went to the main road that goes towards Jagbwema Fiama. It stopped at a town, but I don't
know the town's name, but it was Superman Ground. It was there we went and stayed.

Q. You said it went to a place. What was the name of the place the road went to?
A. Jagbwema Fiama.

Q. You said you went to a place ealled Superman Ground. Are you able to say roughly where
Superman Ground was?

A. Yes, from Koidu Town to go to Jagbwema Fiama, if you leave Koidu town to go to Superman
Ground, it is roughly about two and a half miles.

Q. Did you stay in Superman Ground?

| A. At that night, some people slept there, but | passed. We went to the next village and the

commander who I was with, we went there together.




Annex G

Selected Improper Findings as they Relate Sesay’s Purported Planning of Enstavement in Kono District (Ground 35)

Judgment | Trial Chamber’s Finding Reasons Why The Trial Chamber’s Findings Are Improper; |
Paragraph Comments on the T'rial Chamber’s Findings
1240 “As early as August 1997, the AFRC/RUF Junta | This finding is patently incorrect. The Sesay Defence cannot find any
forced civilians to conduct alluvial diamond | support for this finding in the Judgment. Indeed, the Trial Chamber does
mining throughout Keno Dastrict.” not provide a citation in support of the finding. See also, Sesay Defence
Closing Briel at Paras. 564-587. It is possible that, with reference to
August 1997,' that the Trial Chamber intended to refer to Kenicma
District instead of Kono District.

1241 “Supcrman pave a written order to Commanders - This finding is unreasonable. The exhibit to which the Trial Chamber
on 30 March 1998 to hand over all civilians for cites, Exhibit 341, requests that “all civilians in your care [be tumned
mining.” over] to G5.” The remainder of the legible portions of the Exhibit

| concerns commencing mining operations and the cooperation of the
civilians.

The Chamber did not affirmatively find that any civilians were in fact
handed over for mining. Even if they were, there is no suggestion that
these civilians were handed over for mining against their will and that
they were forced to mine.

Additionally, the use of evidence presented by the Kallon Delcnce to
support a conviction against Mr. Sesay would violate his separate trial
L ] guarantee. In any event, the Chamber did not affirmatively indicate that

' The Defence notes that the Trial Chamber found thal the Tongo Fields area, in Kencma District, was captured by the RUF in August 1997 (Judgment. Para. 1089).
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there was any diamond mining in Kone District in March or April 1998. |

|
1241

“After ECOMOG forces had pushed the
AFRC/RUF out of Koidu in April 1998 and the
AFRC departed Kono District, the RUF
conducted mining operations in parts of Kono
Distriet  including Papany Ground and
Superman Ground, where a mining “zoo bush”
or “zo bush” was established.

The Trial Chamber did not find afﬁrmﬁvely when the mining in
Papany Ground or Superman Ground startcd.

1242

“The practice continued throughout 1998, but it
intensified after the recapture of Kono by the
RUF in December 1998.”

1242

The Trial Chamber did not affirmatively find that there was forced
miniag in Keno District prior to December 1998, Thus, “the praetice”
merely refers to mining as opposed to forced mining.

“In December 1998, MS Kennedy was
appointed Overall Mining Commander.”

The Trial Chamber found that Kennedy was appointed by Sam
Bockarie: “We have found that in December 1998, Bockarie appointed
MS Kennedy as the Overall Mining Commander in Kono District.*? |

“Forced mining for the RUF continued until
disarmament in 2002,

This finding is unreasonable. The testimony to whieh the Trial Chamber
cites for this finding refers to Kailahun Distriet:
Q. When did diamond mining start in Kailahun District?
A."96.
Q. And did it continue after 19967
A. Yes.
Q. Please tell the Court how long it eontinued?
A.2002°

? Judgment, Para. 2113,

* Transcrip/TF 1-366. 10 November 2003, pp, 9.
* I'ranscript/ 1T 1-366, 10 November 2005, pp. 16,
® Transcript TF 1-366, 10 Navember 2003, pp. 14.

¢ Franscripl/ TF1-366. 14 November 2005, pp. 16. “When we were washing Lhe diamonds, they would be guarded by armed men. If you found a diamond. they would lake it

from you.”
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and refers to Pelcto being the Minister of Mining in 2000, 2001, and
2002.* There is no suggestion of force in this portion of TF1-366’s
testimony. TF1-366 did, however, testify that there was forcc in 1999 °
but when concerning 2000-2002 diamonds were merely confiscated.®

1242

“Between December 1998 and 2002, the RUF
also had main mining offices in Tongo in
Kenema District and in Kamakwie in Bombali
District.”

This finding is unreasonable. The cited portion of TF1-366’s testimony
refers to when Peleto was the Minister of Mines. As found by the Trial
Chamber, Peleto first beeame the Minister of Mines in 2000.” Thus, it is
misleading for the Trial Chamber to find that there was a mining office
in Tongo or in Kamakwie prior to 2000.

In any event, the Defence notes that the Trial Chamber did not make
any finding that there was forced mining by the RUF in Kepema District
(other than the period August to Deeember 1997) or in Bombali District,

1243

| “Within each RUF mine, there were groups of
nine persons called gangs, each with a leader.
Every diamond found had to be handed over by
the worker to the gang leader who then gave it
to the Operation Commander.”

Implicit in this finding is a degree of control or coercion over members |
of the gangs; this finding is unreasonable. The Trial Chamber cites to
the direct-examination of TF1-367 for this ﬁnding.a The Trial Chamber
does not cite to TF1-367’s cross-examination,

On cross-examination, TF1-367 testified that gang leaders, civilians
themselves, were a liaison of sorts between the civilian miners and the
RUF. If the civilians had any problems or complaints, the gang leader
would take those eomplaints to the RUF. There was thus an opportunity
lo report malfeasance:
Q. You are saying that ... there was an overall gang leader. What
position was that?
A. You know the eivilians, he controlled the civilians. Af any thne
that -- wc are not controlling the civilians at every time. They were |

* Judgment, Para. 1242,
* Transcript/TF1-367, 22 Junc 2006, pp. 38.
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his colleague civilians, so he knows how to talk to them. So he wus
a kind of mediator. He would go to find out what their problems
were and he would come and tell us®

Q. Okay. Let's move on. How many men in a gang?

A. Nine people.

Q. So this would be nine civilians?

A. Yes.

Q. Somc of whom worked voluntarily; is that correet?

A. Yes, there were those who wanted to work for their survival.'®

In addition, the miners in these gangs, “were in the bush with us for
long [and the oncs] whom we trusted.”’

The Trial Chamber did not afftrmatively find when civilian miners were
no longer arranged in gangs. The Defence notes that the Trial Chamber
found that *‘{a]fter the two pilc system was in place, personal mining re-
emerged.”'? The Defence submits that civilians were no longer arranged
in gangs at latest by the time mining changed to a two-pile system.

1243

\

L

“Each  mining site had an Operation
Commander and a Deputy Commander, who
provided security to the mines. collectcd and
weighed diamonds before reporting and passing
them to the Overall Mining Commander and kis
team of diamond evaluators and clerks.”

|
This finding (s unreasonable. The Trial Chamber cites TF]-366’5\
evidence for this finding. However, the cited portion of TF1-366’s
testimony statcs that, in pre-December 1998, punmen were sent three
mining sites: PC Ground, Yardu Road, and Tombodu. It is unelear from
TF1-366"s testimony whether there were gunmen at Superman Ground.

® Transeript/ TE 1-367, 23 June 2006, pp. 47.

1° Transcripl/TF1-367, 23 June 2006, pp. 67. The Defence notes that TF1-367 then stated that the only willing miner was the gang leader and that per cach gang of nine, only
the gang leader was a willing miner (pp. 68). However, al page 72 (when faced with his August 2004 statement 10 the Proseeution), TF1-367 stated that some of (he mincrs

were happy o mine.
" TranseripUTF1-367, 23 June 2006, pp. 79.
" Judgment, Para. 1251.
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There is no suggestion in the cited portions of TF1-071 or TF1-367s
evidence*® that security was provided at mining sitcs. Thus, it was
improper for the Trial Chamber to rely on TF1-366°s evidence alone,
which concems pre-December 1998 only and is unclear whether
security was provided at three of four mining sites or four of four sites,
and extrapolate that evidence into security being provided at each of the
mining sites post-December 1998.

| the RUF were arrested by the Qvcrali Mining
- Commander.”

1244 “The Overall Mining Commander was in charge | This finding is misleading. The Chamber cites to TF1-366 for support of
of deploying civilians to the mining areas and | this finding. The full passage from which this finding comes states that
provided all {ogistics to be used for the mining, | the Overall Mining Commander was also supplied the miners with food
including shovels, diggers, boots and petrol.” and medicine:

The shovels which were used in the diamond areas, the baling
machines, the food thai they ate, the medicines they used, diesel,
petrol, [the Overall Mining Commander] supplied them with all
these things. [the Overall Mining Commander] deployed people in
all thase arcas to do mining.*

1244 “Civilians who mined without permission from | For this finding, the Chamber refers to DIS-089. DIS-089 testified that

he heard that if people engaged in mining without a legal doeument that
they would be arrested.'

A variety of conclusions must necessarily be drawn from this finding: i)
it was possible to procurc a legal document entitling a person to mine:
i) a person with a legal documcnt engaged in mining would not be
arrested; iii) it was possible to mine legally; and iv) there was a choice
for miners to mine legally or illegally. [t goes without say that if one is

seeking permission to do something legal. and does that Jegal

B The citation to TI'1-367"s evidence, which concerns whether MILOBs demobilived disarme3d RUF men in secret, is incorrect, The Delence submits that the Trial Chamber

inteaded to cite w TF1-367s evidence on 22 Junc 2006. Notwithstanding, there is no suggestion of scenriry at the mines.

" Transcript/TF 1-366, 10 Novemher 2005, pp. 14.
' Transcript'DIS-089, 29 February 2008, pp. 56.
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1244

1246

RUF properly from both Kono Distriet and
Tongo Fields in Kailahun District.”

“... diamonds were extracted and claimed as | Tongo Fields is in Kenema District.

something, that person has chosen—with consent—to do that thing. |

Although the Defence submits that the Chamber’s findings with respect
to forced mining in Kono District from Deeember 1998 to January 2000
are patently incorrect based solely on the Prosecution evidence, the
Defence nonetheless explores DIS-089°s testimony momentarily
beeause the Chamber cited to his evidenee. The Defence draws attention
to thc same page of DIS-089's testimony to which the Chamber referred
which indicates that the only complaints DIS-089 heard from civilians
concerning mining under Kennedy was that the civilians were mining
too close to the main road which, in turn, was destroying the road.
Kennedy was told by the civilian authorities to arrcst anyone that was
mining too close to the road.'® DIS-089 confirmed that he didn’t receive
any eomplaints about forced mining in 1999 nor was he aware that
civilians in Koakoyima in 1999 were forced to mine."’

“Approximately 200 civilians worked in each
major pit.”

This finding is unreasonable. The numbers the Trial Chamber cite in
connection with forced mining (e.g., 200 civilians in each major pit), 't
are totally implausible. As tound by the Trial Chamber, and confirmed
by TF1-366, Peleto took over all of thc mining responsibilities from
Kennedy." TF1-366 testified that when Peleto assumed command of

'® S-0RY, 25 February 2008, pp. 56-38.
7 DIS-089, 29 February 2008, pp. 39,

¥ Judgmenl, Paragraph 1246,

'* rudgment, Para. 1243, Note that the Trial Chamber cites TF 1-366°s 10 November 2005 testimony here.
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the mining, there were only “three hundred manpower™ in the mining
area?® It is therefore unreasonable for the Trial Chamber to conclude,
looking at only the Proseciution evidence as it has done, that
“[a}pproximately 200 civilians worked in each major pit.”®' In support
of this finding, the Trial Chamber cited to TFI-071"s testimony in
connection with 200 miners mining in Tombodu only.?® The Trial
Chamber, inappropriately, then extrapolated that there would be 200
eivilians mining in each major pit. In any event, as discussed in the
Brief, TFI-071 was speaking about non-forced mining in Tombodu in
2000 onwards. The Trial Chamber’s finding is thus even more
unreasonable.

1247 The up to 300 civilians were “forced 1o work at

gunpoint.”

This finding is patently incorreet. For this finding, the Trial Chamber
cites to three Prosecution witnesses (TF1-366, TF1-071, and TF1-367)
and Sesay,

Of these three Prosecution witnesses, only TF1-366 makes explicit
reference to a weapon. TF1-366 testified that, in pre-December 1998,
Kallon ordered civilians to be capturcd and brought to the mining sites
to mine forcefully. There were armed men at the mining sites.”> For
| post-December 1998, TF1-366 states that the civilians were mining in

* T111-366/Transeripl, 10 November 2005, pp. 20, Although the Trial Chamber did not cite this portion of TF(-366s (estimony, the Trial Chamber did not provide reasons as

o why it would not by credible especially in light of Lhe many instances in whick TF1-366 was cited as credible.

2 Judgment, Paragraph 17246,
*? TranscriptTF1-071, 21 January 2005, pp, 120,

. Can you cstimate for the Cour the number of miners wko would have been at thesc siles.

A. The ftgure cannol be very accurale because Lhe sirength of the wark, the town is imost working foree. So I cannot determine the actual figure,
Q. Can yuu lake one of the mining siles as an example and give an estimate of the approximate number of persons who would be mining there,

A Like Tombodu, it was mincd by onc Officer Mcd. That was 1999 :0 2000. 2644, Roughly, I can say we should have over 200 workers L0 a pit.

B Transeript/TI 1-366, 10 November 2003, pp. 12-13.
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the same locations as pre-December 1998; however, as TF1-366 was no
longer in Kono District at this time®* and the Trial Chamber did not
provide reasons as to how TF1-366 would have known abont the mining
in Kono Ditsrict in 1999, it is unreasonable for the Trial Chamber to
base its findings of force in Kono District in 1999 on TF1-366.

TF1-0717s definition of force does not include the nse of a weapon:
i Q. Teli the Court what you mean by "forced labour"?
A. Forced labour I mean is that you are not working at your own
time and you do not know who you are going to work for and what
vou poing to work for you do not know, exeept by command. You
have no specifie time of leaving a job.*

The portion of TF1-367"s testimony to which the Trial Chamber refers
is in eoninectton with those miners of the additional 230 to 240 miners
that were not willing volunteers. Again, there is no mention of any
weaporl:
Q. Can you say anything else abont how they were treated?
A. That work that we were doing, it's not like they would say,
"You're going to agrec to go and do it." If you were going to do it
by yourself, you would say "Yes, ['m going to do it." But just for
you 1o survive, you would have to force him before he does .

¥ Afier Koidu was capiured in December 1998, TF1-366 was part of the group that feft Koidu to attack the CCOMOG at Masingbi, Makalia, and Matatoka (sce,
Transcript/TF1-3066G, 9 November 2003, pp. 19). TF L-366 did not return 1o Kono District until 2000,

* Transcript/TF1-071, 21 January 2003, pp. 117,

* Trauscrip/TF1-367, 22 June 2006, pp. 38.

T Transcript/Sesay, 24 May 2007, pp. 32:

Q. Werc any ol the men armed?

A Wcll, he had Kennedy's sceurities; that was the mining security. Because Keanedy had been an area commander al Peyama, and he had his own bodyguards. And when
Dockarie hud appuinicd him as mining commander, siuce June '98, his guards were among members of the unit. So, they had guns.

8 Y ranscript/Sesav. 24 May 2007, pp. 31:

Q. Did you -- let mc ask you this: Did you observe the miners und did vou ohserve anything which indicated 1o you that they were under punpoint and beiny forced o mine?
MR HARRISON: The Proseeution would suggest that that is an objcciionable question; it's a Jeading question.
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The closest approximation of any foree (under gunpoint or otherwise) of
civilians mining for the RUF in the portion of Sesay's testimony to
whieh the Trial Chamber refers, at best. is that while eivilians were
moving from the bush to Koakoyima (ineluding miners), Kcnnedy’s
armed bodyguards (also members of the Mining Unit) were also moving
from the bush to Koakoyima.?i|r

The Defence also notes that, when Sesay was asked whether the
civilians were under gunpoint or whether they were foreed to mine, the
Prosecution objeeted.?® The Prosecution did not pursue this line of
questioning when cross-examining Mr. Sesay.

1247 “At Kaisambo, for instance. 200 to 300 civilians | The Defence submits that it did not have natice that the Prosecution was
were eaptured, foreed to work and released at | going to allege foreed mining at Kaisambo, let alone upwards of 200 to
the end of each day.” 300 civilians. Indeed, the first time that TE{-367 made such an

allegation was during his direct-examination.Z® Notwithstanding, the
strength of this finding is significantly weakened by the following
logical corollaries from the (inding that people were being captured and
rcleased each day: i) people knew that they might be captured; ii) they
stayed in the area cven though there was the risk that they would be
captured; and iii) they mined for a day and were then released. That the
Trial Chamber made this finding, espeeially in the context of the
Defence submissions, is unreasgnable.

* TranseriptTE1-367, 23 June 2006, p. 89. This rcference is to TF1-367"s eross-examination which refers back Lo his direct-examination:

). The point is this, Mr Witness: {/mril twn daas ggo you have not ever said Lo the Prosecutian thal there was 208 to 250 Lo 300 peaple private mining at Kaisambo, have
you?

A. You know what I'm telling you. When they are taking statement there is nobody who will say since the war started we would would be able to remember everylhing., But
just as when you are tafking, it would jog your memory. That's how you would

rccall some of the things.

0. So two Jays age was the first time your memory was jogged as to that number; carrect!?

A. Yeah, that's what I've lold you.
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| 1248

[

“Civilians who refused to mine were beaten or
scnt to Yengema to undergo military training.”

1248

“The conditions for the hundreds of civilians
forced to mine were poor; they were neither
paild nor given adequate housing, food or|
medical treatment.”

This finding is patently incorrect. For this finding, the Trial Chamber
cites TF1-071 and TF1-366. The citation to TF1-071 refers to the
change to the two-pile system.*® There is no rcference to Yengema. The
citation to TFI1-366’s testimony states that, for 2000 onwards, if a

civilian refused to mine that civilian would be sent to the base at
Yengema. The Defence notes that TF1-362 did not testity to civilians

that refused to mine arriving at the Yengema training base. This absence
is compelling. The Trial Chamber is therefore left with TF[-366’s
uncorroborated 2000 account; it is thus incorrect for the Trial Chamber
to conclude that civilians were sent to Yengema in 1999 for refusing to
mine.

This finding is misleading. The witness to which the Trial Chamber
refers for this finding, TFI1-367, states that the miners were given
whatever food and medicine the RUF had available:
Q. Okay. And am [ right that you would give them food, medicine
and shelter, but no pay?
A. We were not paying them. We were not paying them. Even the
food that we gave to them was not cnough, but we used to give
them, We were not paying them.
Q. No, but you'd give them food and you'd give them medicine
when they were sick; no?
A. The little that was there we would give to them, but it was not
enough.™!

The RUF did try to provide for the mincrs. [n addition, the miners were
able to supplement their food — as found by the Trial Chamber®® — by
foraging for food on the weekends.

?D Transeripy TFI-071, 21 January 2005, pp. 120-123.
*! TranseripU/TF 1-367, 23 June 2006, pp. 50.
® Juggmeni. Para. 1248. “Civiliens would go Io the surrounding villages oy the weekends 1o find foed and would then return to work.™



In any event, according to TFI-033’s testimony eoncerning traditional
two-pile mining arrangements, miners weren’t paid unless a diamond is
found:
Q. So your employees only get paid if they find a diamond; is that
correct?
A. Well, that is the arrangement. When they find a diamond, thcy
sell it to me or we sell il and we share the money. 1 did not emplay
them to pay them daily - on a daily basis.
Q. So you don't pay them wages as such? [f they don't find a
diamond they don't eamn; correct?
A. Yes, that is the proeedure in the mining area, That is what
obtains all over the area.
Q. Would you agree that your staft are much poorer than you?
A. Well, the proeedure in the mining area, we don't pay people. We
don't get money to pay them. It is an agreement. If we work and
find a diamond all of us go and sell it; we share the money amongst
ourselves or they sell to me because [ have the lieence. Not that we
are going to pay them, we don't pay them. All of us are poor. We
are just trving to get something to sustain ourselves.*

It is unreasonable for the Trial Chamber to conelude that, although
miners wete not paid with money, mining was nonetheless a livelihood.
Furthermore, RUF combatants weren’t paid. For example, the Trial
Chamber found that “guerrilla army soldiers were not paid, they lived
on whatever they captured.”*

1248 “As they were constantly supervised by armed
men there was no possibility of escape.”

This finding is unreasonable. For this finding, the Trial Chamber cites to
TF1-012 and TF1-077. As discussed in the Brief in connection with

¥ Transcript/ TF1-033, 5 Tuly 2005, pp. 103.
M See, Judgment, footnote 3709, citing TFi-366.
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Paragraphs 1251-1238, these two witnesses testified about mining in
2000 in Tomhodu only, It is unreasonable for the Trial Chamber to find,
based on these two witnesses alone, that it was not possible {(assuming
there was force) for any miner to escape. Indeed, in this same paragraph

(i.c., Paragraph 1248), the Trial Chamber found that “civilians would go

to the surrounding villages on the weekends [Friday, Sarurday, and

Sunday] 1o find food and would then return to work.” > For support of

that finding, the Trial Chamber eites TF1-367:

A. During weekends they didn't do anything. All they did was to go to
the surrounding villages to find food for themselves or wherever they
wam%cg fo go. But when it was time to work they would all come
back.

This finding is unreasonable. There was only one camp in which |
members of the RUF and civilians lived. According to TF1-367: It was
a camp. That was where we were. It was like a refugee camp. That was
where we were with them in that camp.” “Q. And the eivilians.
therefore stayed there in some kind of refugee ecamp? A. Yes. with

As the civilians were able to leave on the weekends and eould go
wherever they wanted to go,%® this significantly detraets from the

This finding is patently incarrect. Implicit in this ﬁﬁding IS forc_ed__

1248 “At some sites, such as Koakoyima, the
civilians had to live in camps by the mines, |
where they erected their own shacks and stayed
with their families.”
us‘)"
finding that the civilians had to live in the eamp.
12438 | “At Papany Ground civilians were forced fo

1 Judgment, Para. 124R. No cilation 15 given for this finding; however, see Transcripl'TF [-367, 23 Tune 2006, pp. 30-51.

** TranscriptlTF1-367, 23 June 2006, pp. 51.
" Cranseript TF1-367, 23 lune 2006, pp. 50.
*# Judgment, Para. 1248; and Transcript'TF 1-367, 23 June 2006, pp. 51.
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[ assist in mining as a condition for staying in the | mining at Papan%/ Ground in 1999. First, this mining occurred prior to

camps and receiving security.” December 1998.%° Second, the testimony to which the Trial Chamber
cites, contravenes the Trial Chamber’s findings. In fact, on the page
. immediately following the testimony cited by the Trial Chamber for its
finding, the witness testifies that civilians mined in exchange tor
proteetion:

Testimony eited by the Trial Chamber:
Q. Okay, Now, was it also the case that as a condition for staying in
the camjas, some of the civilians had to assist with the mining? |
A Yes™

Testimony one page subsequent:
Q. So had civilians also sought some kind of protection in Papanni
Ground?
A. Civilians, 1if the civilians were looking for protection at Papanni
Ground?
Q. Like the other civilian camps?
A. Yes, because they had men who would take carc of them, who |
were the mining commanders and the mining commanders, he had
bodyguards in that place, and in that same base they had the
artillery. These are the heavy weapons. Bcecause the mining urit
was on one side, and the artillery upit was on the gther side. That
was how they were arranged.*’

The Defence also recalls that the Trial Chamber found that civilians and

¥ I'he witness was clearly testifving about mining along the Guinca Highway prior (0 the capture of Koidu in December 1998. See, Transcript/TF1-041, 11 july 2006, pp. 29-
31.

 TranseriptTFL-041, 11 Tuly 2006, pp. 32-33.

' TransceipUTF1-041, 11 July 2004, pp. 34. The Defence notes that the Trial Chamber cited this poriion of TF1-0417s teslimony at footnote 2393, However, it appears to
have been ignored.

*2 Judpment, footnote 2367,

3 Spe. Transcript/TF1-041, 11 July 2006, pp. 29-31.



combatants lived together in semi-permanent communities in the bush |
to evade ECOMOG and Kamajor aitacks.*? Indeed, TF1-041 testified
that civilians and combatants worked together to ensure their survival
while in the bush.* See also, e.g., Sesay Defence Closing Brief, at
paragraph 801.

1248

“Some civilians were forced to live at the
camgps, and therefore mine for the RUF, as their
houses had been burned down.”

This finding is unreasonable. There was only one camp. There is no
suggestion in TF1-367’s testimony that because eivilians’ homes had
been burnt (prior to the December 1998 captured of Koidu) they had to
live at the camp in Koakoyima, Further, there is no suggestion that as a
result of living at the camp in Koakoyima, they were forced to mine. To
be sure, TF1-367’s testimony certainly doesn’t support the proposition
that eivilians’ homes were burnt in order for those civilians to be
without shelter so that they would mine for the RUF in exchange for
shelter.

1249

“From 1999 to 2000, civilians were captured
and seat to Kono [District] in order to mine
diamonds tor the RUF.”

This finding is patently incorrect. The Trial Chamber cites the evidence
of TFI-366 for this finding.** However, the cited portion of TF1-366s
testimony merely states that miners were brought to the mining sites;
there is no suggestion that these miners eame from outside of Kono
District. TF1-366 is also here referring to mining in 1998;
Q. And in 1998 do you know how those people doing the mining at
those loeations were treated?
A. They were working and they were not happy. And we were
foreing them to do the work for us. We eaplured them -- we
captured them and brought them to the site for mining forcefully.
All we were interested in was the diamond. That was the order
given to us by Morris Kalfon,*’

* Transeripy'TF1-366. 10 November 2003, pp, 13.
* Transcrip/TF1-366, 10 November 2005, pp. 13.



| 1249 “On one occasion during this period, Sesay sent | This finding is unreasonable. It is unreasonable for the Trial Chamber to
a message to Kallon in Makeni requiring | eonclude, based on TF1-041’s direct-examination to which it cites,*®
eivilians to be gathered and sent to Kono for | that Sesay was in any manner involved in sending civilians from outside
mining. Approximately 400 cjvilians were | of Kono District to Kono District, against their will, far the purposes of
gathered by Kallon from Makeni and its| forcing them to mine. |
surrounding villages; they were jailed and then
taken daily to Kono in trucks sent by Sesay.” First, TF1-041 testified that when the civilians were moving from
| Makeni and Magburaka to Kono District, Sesay was based in Kono,
Kallon was based outside of Kono Distriet, and people were waiting for
disarmament:
Q. Witness, can you just try fo explain when this happened, that
civilians were used for mining?
A. Yes, sii. When we had settled there now. we had been waiting
Jor the disarmament. Everybody in the place had been hoping to
disarm, but yet still, Issa sent a message from Kono. At that time,
Issa was based in Kono. He sent a message to Morris Kallon, so
that we could gather people to go and mine for diamord. Then we,
ourselves -- because during that time, the men that were there, the
youth, who were in Makeni, they had started reducing in number.
So what happened was that we went to the various villages.*’

The only time subsequent to Deeember 1998 that Sesay was based in
Kono District, as found by the Trial Chamber,*® was in February 2000
to May 2000, Thus, based on the Trial Chamber’s own findings, it is
unreasonable to conclude that these miners came fo Kono District prior
to February 2000.

*® Either alonc or in combination with other wilnesscs. Even iT it were rcasonable, based on TF1-041's evidence, thal Sesay did arrange [or the forceful transfer of civilians
[rom Makeni to Kono 10 mine, there {s no evidence to support the finding that these civilians actually did mine. In addition, the Delence notes that TF1-041 does not slate thal
these civilians were taken daily; TF1-041"s evidence is unclcar on this point hut, at best, ke transfer of civilians happened on one instance.

T Transcript TF1-041, 10 July 2006, pp. 62.

*® Judgment, Para, 2126.
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| The eontext in which this finding is alleged to have occurred is also
stripped away, On cross-examination, one cannot find any suggestion
" that eivilians were secured in jail for any period of time. Further, during
the time period in question, Sesay was pleased with the activity in
- Makeni and that the harassment of civilians was actively being
preventcd:49
Q. Sorry. what was [Sesay] happy with? The fact that [the G3]
managed to prevent eivilians from being harassed?
A. Yes. At that time all units were operating. I1f you realise that you
were harassing the civilian wrile it down. Write about it and send it
and we will arrest you and investigate you.
Q. Okay, jusr pause there. Pause there. Who would arrest you?
A. We had MP, military poliee, that we used to call MPs, thev
would arrest you, after we had written about vou.*

TF1-041 stated that — at the time the civilians were allegedly foreibly
transferred — eivilians were moving voluntarily through Tonkolili
District between Bombali and Kono Districls:
Q. So this was in what, just immediately around the period of the
Lome Peace Accord? Sorry, I should say late 19997

*? See, penerally, Transeripl/TF1-043, 11 July 2006, pp. 56-59,

* Transeript/TI 1-041, 11 July 2006, pp. 38.

! Transeript/ TF1-04). 11 July 2006, pp. 38-39.

* Transeript/TFL-041, 11 Juiy 2006, pp. 39.

¥ TranseripVTF1-041, 11 July 2006, pp. 61.

** Franscript TF1-367, 23 June 2006, pp. p. 77.

 Prosecutor v. Sesay et al., SCSL-04-15- 1125, “Decision on Sesay Delfence Motion and Three Sesay Defence Applications to Admil 23 Witness Statcments Under Rule
925is7, 15 May 2008.

3 Prosecutor v, Sesay et af., SCSL-04-[5-T. 103 1, “Written Decision on Sesay Defence Application for a Week's Adjournment — (nsufticient Resources in Violaiion of
Article 17(4)(b) of the Statute of the Special Court,” 5" March 2008. In particular, see paragraph 46(f): “[R]epetitiveness in teslimony includes:™ *1'hat civilians who were
involved in diamond mining were nol forced by the combatants (o performr this tusk bul rather. did so voluniarily and not at gun point and that they did id in their lnterests
becausc they tuck a share in the proceeds on a conventional quota — 2-pile syslem that was agreed upon wita their “Supporlers” who employed, supported and took care of
them.™
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A. Yes, after the Lome peaee, yes. Late 1999 this did happen.

Q. Thank you. And so ... civilians felt somewhat reassured to try
to return to normal life as much as they could?

A. Yes. DBusiness was going on. Some were moving to go to
Freetown and back -- Guinea and baek. Normal life was on.

Q. And people were travelling to Kono 1o do trade, weren't they?

A. Yes. People were travelling 1o go to Kono to trade. This was
happening.”!

According to TF1-041, should Sesay have made a request for civilians
to go to Kono District voluntarily, they likely would have:
Q. And eould I supgpest that around that time Mr Sesay did assist the
administration in that he arranged for workers to go willingly to
Kono. Could I suggest that he did that?
A. He didn't tell me about that and I don't know. If he had told me,
and [ had known, maybe, yes, mighr well be happy at that time, but
he didn't tell me and [ don't know.

For those civilians that wanted to voluntarily go to Kono, still according
to TI'1-041, they simply obtained a pass from the G5 office:
Q. Could T suggest that you don't know whether the eivilians went to
Kono voluntarily or not?
A. Yes, [ want to tell you that the civilians that were sent to [the
G3]. [armed military police] would go about coliecting them, and
when you do that that means they did not go voluntarily. Those who
went willingly, they would come to obtain a pass from the office
informing us that they want to go to Kono but thosc you are saying
went to Kono willingly, I don't know about that. >

"fF1-366 testified that when Pcleto assumed command of the RUF

mining in 2000, there were, in total, only 300 civilians mining for the
RUF. Thus, if on the occasion referred to by the Trial Chamber
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“approximately 400 civilians” were taken to Kono District, this must
have happencd after the early stages of 2000.

TF1-367 also testified that not all of the miners from Makeni and
Magburaka came to mine in Kono District against their will:
Q. Do you know whether they were working voluntarily or not?
Ycs or no. Were they working voluntarily or not?
A. Some of them were willing /o work. Some of thcm were not
willing at all.™*

In addition, there is no radio message recorded in the radio log books
{Exhibits 32 and 33} to the effect that Sesay was requesting civilians to
mine in Kono District, voluntarily or against their will.

Lastly, the Dcfence notes that [§ statements concerning Kono,
Tonkolili, and Bombali Districts during the period 1999-2000 requested
to be tendered under Rule 92bis were excluded (see Ground 20).°°
These statements support the eontext in which no foreed mining; also,
that mincrs came from outside of Keno District to Kono District to
minc. The Trial Chamber also ordered the Defenee to ensure that
unnecessary duplication of evidence concerning voluntary mining not
be called.™ In addition, the admitted Defence evidence on this point
appears to have been ignored.

The Trial Chamber was unreasonable in rejecting all of the above
evidence {i.c., cross-examination of TFI1-041, testimony of TF1-366,
TF1-367, radio logs, excluded 92his statements, and testimony of
Defence witnesses) to find that Sesay arranged for the forcible transfer
of civilians to Kono District for the purposes of torced mining.

1250

“[From 1998 to 2000 a]ll diamends found were
handcd over to the RUF Commaunders in what

This finding 15 unrcasonable. The Defence first notes that confiscation
of diamonds docs not equate to forcing someone to mine diamonds. The
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was known as the “one-pile system,” meaning | Defence second submits that it was unreasonable for the Trial Chamber
that the RUF confiscated the entirety of the | to find that the diamonds found during the one-pile mining operations
diamonds extracted.” were “confiscated” as this implies that the diamonds were appropriated
without consent. To the contrary, miners operating on the one-pile
system knew full well that if they found a diamond the diamend would
not be their property. The miners engaged in the mining with this
’ understanding. {n exchange, they would reccive food, drinks, cigarettes,

]

and even money.>’ Pleasc see Sesay Defence Closing Brief at Paras.
1292-12917.

The Defence notes that DIS-091 also testified about a two-pile system
coming into effect in July or August of 1999.%% Having cited DIS-091,
without providing reasons why only parts of his testimony were \
credible, it was unreasonable for the Trial Chamber to conclude that the
changeover to a two-pile system didn’t occur much sooner than found
\ by the Trial Chamber.>®
|
1259 “After the two-pile system was in place, 1 This finding is patently incorrect and unreasonabilc. The Trial
personal mining rc-emerged, and civilians were | Chamber’s findings imply a degree of coercion not supported by the
allowed to keep the diamonds for resale. | evidence cited by the Trial Chamber.
Howevcr, on Sesay's order, checkpoints were
put up by the RUF around the Koidu mines. AtLThe Trial Chamber cites the direct-® and cross-examination®' of
thesc checkpoints, the RUF would take | TF1-071. First, when asked whether, in 2000, the mining changed “to

7 Transeript/DIS-091, 10 March 2008, pp. 43.
* Transeripl/DIS-091, 10 March 2008, pp. 47-48. The mining changed o a two-pile system when Foday Sankoh arrived Lo Kono District, approximately three weeks after
the signing ol the Lomé Pcace Accord.

The Dcfence noles that the Prosceudion’s case was (hat a lwo-pile syslem acver existed in Kono District while the RUT werce present {Transeript/DIS-091, 10 March 2008,
EP' 723 Q. 1 pul it 0 you, Mr Witness_ that there was no twa-pilc system in Kono ever.”

See, ludgmen, foolnote 2403, The refecence to pages 120-123 should be on 21 Tanuary 2003.
ol See, Judgment, Tootnutes 2402-D3.



‘ ‘ diamonds found on civilians or force the sale of
the diamonds to the RUF at prices fixed by the
RUF agents.”

| mining which gave the people mining some of the products of their
labour?” the witness responded “Of course, yes.™* The witness agreed
that peoplc could feed themselves with the mining in 2000.%°

Second, TFI1-071 is explicitly clear in his testimony,™ that the
\ checkpoints were not mounted around the mining sites but between
Koidu and Makeni:
A. As I have told you, even up to 2000 -- from 1999 up to 2600
there were checkpoints mounted from Koidu up to Makeni in search
of diamonds that leaving Koidu, even though it might be sold or not
sold to the RUF ®°

A. Ycs, with even more cvidence to that, [ told you already there
were mounted checkpoints from Koidu Township to Makeni for
escaping diamonds.® \

Third, the RUF agents would not be at the eheckpoints:
If you don't sell the diamonds to RUF, there were so many"
checkpoints from Koidu Township directly into Makeni searching ‘

L out for diamonds Icaving Koidu or Kono.*’ J
L
*2 Transcript/TF1-071, 23 January 2005, pp. 72.
! TranscripVTF1-071, 25 January 2005, pp. 72.
“ Nole, the portions ol TF{-071°s lestimony here refcrred werg cited by the Trial Chamber.

® Transeript/ TF1-071, 25 January 2005, pp. 69.
* TranseripVTF 1-071, 25 January 2005, pp. 75.
7 Transcript/TF1-071, 25 January 2005, pp. 75.
*® Transeript/ TF1-D71, 21 January 2005, pp. 122,
* TranscripyTF1-071, 21 Jannary 2005, pp. 123.
" Judgment, footnote 2403.

™ Transcript/DIS-091, 10 March 2068, pp. 32

™ Transcript/D1S-091, 10 March 2008, pp. 52.

" Transeript/DIS-091, 10 March 2008. pp. 53
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Nor was the price set, as “fixed” implies, such that the miners could not
bargain over the price of a diamond found:
Q. I think he wants to know how was the price fixed, who fixed the
price?
A. The RUF agents.
Q. Was that subject to negotiation?
A. Yes®

Indeed, TF1-071 i1s clear that when a civilian mined for an RUF
commander, one could sell the diamond to that eommander at a
mutually agreeable price:
Q. In what way were they mining?
A. They support their people that were living with them, eivilians.
And so once we have the proceeds from mining, it's between the
commander and the people that were [living with him. Afso
m,{g-,ur:'irz'ab;fe.ﬁB

That civilians were able to keep procecds from their mining and that
they could sell their diamonds at a mutually agreeable price was
confirmed by DIS-091, also cited by the Trial Chamber.”® Indeed, the
civilians would scll their diamonds to agents at the Mining Office or to
traders that came to Kono (again, not to agents at checkpoints
surrounding the mining sites):

A. That time when the two-pile came in to -- came in to existence,

everybody was mining for himself. Even the civilians who had no

machincs, nobody asked them to -- they too said it was their own

pay.’!

A. Okay. It was said at that time the soldicrs were mining for

themsclves. When you got your diamond you would take it to the

72
office to sell.

A. The civilians, if they too wanted, they would sell it to the office. |

thLsg



Q. If they didn't want to sell it to the offiee, was there anywhere else
they eould sell it?

A. Traders were eoming in who were buying diamonds. They were
coming in from all over.”™

1259

“Mining in Kono was not limited to
‘government” mining organised by the RUF.
Most of the bodyguards worked as mining
bosses for their commanders and civilians were
forced to mine for them and were poorly treated.
The Mining Commanders would process
requests from Brigade Commanders to provide
civilian manpower for mining requested by
Sesay, Kallon, Superman, Alpha Fofana and
other senior Commanders. Throughout 1999
and 2000, Scsay sent his own men, such as
Bukero, Colonel Lion, Small Kamara, Officer
Med, Captain Bayo, and Colonel Gibbo, to mine
in Kono.”

This ﬁnding is a patently incorrect and misleading interpretation of
TF1-071’s testimony.

The only commanders that made such requests were Officer Med,
Captain Baylo, and Colonel Gibbo.™ These requests would have been
made in connection with Tombodu and Number 117 in 2000 only.?s

Arguably at best, the only private mining to which TF1-071 refers is in
connection with Kallon, Superman, and Alpha Fofana (SLA).””
Superman’s presence indicates that this mining would have been in
1998. 1t would be unreasonable to conclude otherwise based solely on
Superman’s presence. No locations were given for where these
commanders mined.

With reference to CO Med,?a TF1-071 stated that CO Med controlled
the mining for Sesay at Tombodu. There is no indication that this is
private mining. Furthermore, according to TF(-071, when CO Med (i.e.,
Officer Med) was mining in Tombodu it was in 2000 on a two-pile non-
forced mining basis.”® Thus, there is no indication that, even if there
was private mining in Tombedu and Number 11 that it was forced.

M IF 1-071/Transcript. 21 January 2005, pp. 126.
78 TF1-07 I/ Transcript. 21 January 2003, pp. 125.

& -F1-07 I/ Transcript,

7 TF1-07/Transcript, 2t January 2005, pp. 123,
™ 'F1-071/Transcript, 21 January 2003, pp. 123.
™ Judemenl, Para, 1250; Transeript TF1-071., 25 January 2005, pp. 79.

21 January 2003, pp. 126, [Sesay] was thc only master in the RUT at that timc™. Thus, Sesay would have been the Interim Leader at this lime.
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1259

“Civilians mined for them at Kaisambag,
Tombodu and Number 11.”

Implicit in this finding is the use of force. This is patently ineorreet and |
unreasonable finding.

The Trial Chamber eites TF1-367s 23 June 2006 testimony.*
Howcver, here, TF1-367 aciually makes referenee to miners in
Koakoyima having the weekend off from mining. Giving the benefit of
the doubt to the Trial Chamber, TF1-367’s 22 June 2006 testimony (at
the same pages as the 23 June 2006 testimony) eites to other than
government mining at Kaisambo and Number 1]. TF1-367 does not
refer to Tombodu.

2086

“Sesay was also involved in mining activities in
Kono Distriet. The RUF mining Commanders
reported directly to Sesay. He visited the mines
to collect diamonds, signed-oft on the mining
log-books.”

These findings are unreasonable. In contravention to these findings, the
Trial Chamber found that “[flrom early Mareh 1998 to end of April
1998, Sesay was based in Buedu in Kailahun Distriet as BFC and
worked closely with Boekarie™®' without having returned baek to Kono
after having gone to Kailahun® and did not make any ﬁnding that there
was a Diamond Produetion Reeord prior to 30 Oetober 1998.%

The Trial Chamber made no finding that, prior to Deecember 1998.
mining commanders reported directly to Sesay,

2086

“The Chamber has held that Sesay, Bockarie
and other senior RUF and AFRC members had
bodyguards who  worked as  mining
Commanders, supervising mining by enslaved
civilians. Sesay’s bodyguards were also
specifically tasked to bring him intelligence
reports from the field.”

These findings are patently incorrect. There are no findings to this effect
during the period for whieh the Trial Chamber found there was a joint
eriminal enterprise.

8 judgment, [ootnote 2423,
9 para. 2123. That 15, Sesay was nol in Kono Districl and could not have visited the minus there,
*2 Judgment, Paras. 2123-2123.
* Para. 1244. That is. Scsay could not have signed any mining log-books from February Lo April as they were nof yet in cxistence.
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2086

“Sesay participated in the forced labour in
diamond mines in Kono District between 14
February and May 1998 in order to further the
commen purpose [of the JCE].”

This finding is patently incorrect. Although the “Crimes Committed
from 14 February to 30 April 1998 seetion of the Judgment,** does not
list forced mining as a crime eommitted in Kono District, the Chamber
nonetheless made this finding. A review of the judgment reveals that
there is no evidence supporting this finding.

Indeed, the Chamber found that *““the RUT" eondueted mining operations
in parts of Kono Distriet™ “fajfier ECOMOG forees had pushed the
AFRC/RUF out of Koidu in April 1998 grd the AFRC departed Kono
District.”® The Defence notes that the JCE ended even prior to the
AFRC’s departure from Kono Distriet. Thus, as the mining operations
in Kono District began after the AFRC departed Kono District, the RUF
mining operations began after the JCE ended.

2111

“The Trial Chamber recalls its Factual Findings
[presumably referring to Paragraphs 1240-1259]
on forced mining in Kono District. Following
the recapture of Kono by RUF troops
subordinate to Sesay in December 1998, the
practice of forced mining became widespread
and continued until after January 2000.”

The phrasing of “until after” is semantically eonfusing. Nonetheless, it |
would be unrcasonable to eonclude, per the remainder of the Trial
Chamber’s findings, that there was foree in 2000 onwards.

The Defence also notes that the Trial Chamber’s finding connotes that
troops subordinate to Scsay only recaptured Kono. The Trial Chamber
did not make any affirmative findings that these troops engaged
themselves in forced mining after the eapture of Kono. The Trial
Chamber did find, however. that Sesay was in a position of seniority
and had the “ability to effectively control RUF fighters under his
command.”® This is also mistaken.®’

* At para, 2063.
% Judgment. par

a. 124); cmphasis added.

% fudpgment, Para. 2127,

T o .
7 See Existcnee

of a Superior-Subordinute Relationship; Paras. 2126-2130.
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2114 The Trial Chamber referred to the Diamoend | This finding is unreasonable. The Trial Chamber predicated this finding
Production Records,®® for the finding that “that | ou “the detailcd administrative and archiving records maintained to
the nature and magnitude of the forced mining | compute the size, grade, origin and value of the diamonds found.”®® The
in Kono District required extensive planning on | Defence notes that the Trial Chamber unreasonably took these Diamond
an ongoing basis.” Production Records as dispositive™ for its finding of forced mining. 1t
was improper for the Trial Chamber to do so.

Approaching the Trial Chamber’s finding from another perspective, the
Trial Chamber found that if a present-day mining company had detailed
administrative logs of their operations that this would mean that that
company was forcing civilians to mine. This, of course, is absurd. One
must ask, is it not possible for mining opcrations to be eonducted on a
iarge seale without the use of force? The answer is yes.

2128 Sesay “was always accompanied by a coterie of | This finding is patently incorrect and irrelevant. The portion of TF1-
bodyguards.” 367’s testimony to which the Trial Chamber cites for this finding does
not conecrn mining in Kono District from December 1998 onwards but
the rolc of bodyguards during the junta period.

2128 “Prominent civilians in Kono District knew | The cited portion of TF1-078's concerns when Sesay returned to Kono
Sesay as the man in charge of the RUF.” District in 2000. That the Trial Chamber suggests this Transcript
concerns Kono District prior te Sesay’s return is unfair and
misleading.”’

* Exhibits 41 and 42. Sec. Judgmen, Para, 1244,

* Judgment, Para. 2114.

* “We find that [the extensive planning of forecd mining on an ongeing basis] is provided hy the delailed administrative and archiving records.™ Judgment, Para. 2114, At
best, these Records supgest the dates on which diamends were [ound and their quaniity, There is no suggestion of [oree in these Records.

91 TF-078Transcript, 25 Qclober 2004, pp. 100 {*Q. Whiist Mr Scsay was the man in contrel - and also before, but I'm Jdealing just when Mr Sesay was ia control in 2000. A,
Yes, My Lord.™ and pp. 101 (*Q. I'm particularly interestcd when Mr Scsay came back in the year 2000 and was the commander in conlrol, okay? A. Yes, My Lord.™).
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26072,

Annex H1

Radio messages from Exhibit 212 demonstrating Sesay’s lack of de facto command and
control during the time of the May 2000 attacks on UNAMSIL (Ground 44)

RUF Radio Log, pp. 8742
Smile to Survival, dated 4 November 1999 (Superman refuses to hand over to 1S material issued
to him at Lunsar).

Sesay evidence relating to radio message

Transcript of 22 May 2007

pp. 7. IS sought Sankoh’s intervention to intervene in Komba Gbundema’s harassment of
civilians in Makule Chiefdom, IS states that he eculd not control these men;

Transcript of 23 May 2007:

* pp. 11, L.26-27 & pp. 12, L.4-5: IS made the suggestion that Bai Bureh and Komba report to
Foday Sankoh but Sankoh did not agree with this (pp11 L26-27). IS could not eontrol these men
(ppl2 LA4-5);

* pp.15, L.10-17 & pp. 16, L.1 (IS states that he had no authority over Bai Buren and Gbundema
unti! after 8 May 2000);

« pp. 19, L. 3-6 (The MP commander at Segbwema was John Aruna . IS never received a
message from him).

RUF Radio Log, pp. 2810 00008887,

17 January 2000, from Gaffa through Smile info all stations (all commanders/operators to send
messages dircet to Leader through IS, stop sending “false messages™ to SSS (is this IS?) for
information of the leadcr),

RUF Radio Log, pp. 2847 0000 §057-59,
Rasta Hero to SSS (not sure this is of consequenee but the message subject s “info and
apology”, does not say why Rasta Hero was apologising to IS);

RUF Radio Logs, pp. 2561 00008639,
30 April 1999, Sankoh to Superman, Brig. Mani, Black Jah and Gaffa (FS message to

commanders after they attacked [S at Makeni, “let us forget differcnees”, “i will settle all
problems”.)

RUF Radio Log, pp. 2585 00008663,
21 June 1999, Superman to FS (IS states that Superman scnt messages straight to FS and SB
without going through IS, he states “i had no control over this™);

RUF Radio Log, pp. 2604 00008681, 16 July 1999, to Lion frmo Sparrow (message coneemns
Kamajor attack on Futave Junction, IS comments that at this time Superman and his group,
including IM and GM, were not taking orders from I3);
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RUF Radio Log, pp. 2608 000038685,
17 July 1999 (in the comments section IS states that Superman and GM were still sending their
messages directly to FS and 8B in July 1999);

Radio Log, pp. 2615 00008691-92,
21 July 1999, Smile to Brig. Mani iafo all (IS does not recognise a message sent to all
commanders, there is a note questioning whether he got it but there is no answer);

RUF Radio Log, pp. 2619 00008696,

27 July 1999, to Concord from Brig. Mani through SSS info Smile and response from Smile to
Brig. Mani (IS states that Brig. Mani never considered IS to be senior to him and guestions
whether this message actually went through him. FS knew of this dynamic and that is why he
responded directly to Brig. Mani and not through IS},

RUF Radio Log, pp. 2625 00008702,
Brig Bazzy info Smile, Concord and all stations (IS did not received this message);

RUF Radio Log, pp. 2628 00003705,
to Smile from Superstar (Isaac) info Concord and 888 (in comments IS discusses his problems
with Isaac, Superman and GM, IS states he never received such messages from Isaac);

RUF Radie Log, pp. 2629 00008706-07,

3 Aupust 1999, From Makeni Command HQ to Smile, info Concord and all stations (IS states
this message proves that Command in Makeni were not taking orders from him, they were doing
their own things and reporting to FS through SB, in next message; 2630 00008707 18, in
comments, states that the Makeni command at this time included Superman, Isaac, Brog. Mani,
Gullit, 55 and Brig. Gbopleh STF),

RUF Radio Log, pp. 2632 00008709-11,

4 August 1999, to Smile from SSS (concerns release of POWs and eapture of UNAMSIL, “Brig.
Bazzy issues™); RUF Radio Log, pp. 2634 00008711, 4 August 1999, To Brig. Bazzy from Smile
info. SSS (“FS has to intervene”, orders Brig. Bazzy to release all UN personnel, IS states he had
no eontrol over Brig. Bazzy, hence the intervention),

RUF Radio Log, pp. 2635 00008712-13, 5 August 1999 (situation report from Makeni to I'S, IS
was not sent this report, he says he had no control over these commanders); RUF Radio Log, pp.
2638 0008715, 5 August 1999, Isaac to FS (orders to investigate the capture of UNAMSIL
personnel and to release them, not sent to IS);

RUF Radio Log, pp. 2638 0008715-16, 5 August 1999, Smile to Brig. Bazzy (telling Bazzy to
release hostages, not sent to IS);

RUF Radio Log, pp. 2638 00007923,
to S§ Williams from Alpha (Authorities at Makeni will only count a message “when the proof
from the Leader™);
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RUF Radio Log, pp. 2640 00008717-18, 7 August 1999, from Brig. Bazzy to FS (refusal to
release hostages until their leader is released, will not subdue themselves under any command
other than JPK);

RUF Radic Log, pp. 2640 00008717-18,
to FS from GM info Concord (GM speaking on behalf of Lunsar, Kambia and Makeni axis,
status of release of prisoners, not sent to IS);

RUF Radio Log, pp. 2648 00008725, 6 September 2000, to Smile from Isaac through SB
(report from Isaac based in Makent on soldiers from Guinea based at Port Loko looking for free
passage, not sent to IS, in comments “IS had no power over this™),

RUF Radio Log, pp. 2648 000087235, to Smile from Isaac through Concord (Isaac indicated his
control in Makeni, not sent to 15);

RUF Rado Log, pp. 2765 00008840, 23 September 1999, from Smile to Isaac (do not take
orders from any commander other than SB);

RUF Radio Log, pp. 2765 00008729, 23 September 1999, to Smile and JPK from Col. Isaac
through Concord {concerning situation in Makeni, not sent to IS);

RUF Radio Log, pp. 2768 00008843, 12 October 1999, Smile to SSS (IS told to wait in
Magburaki, Makeni under control of Sman, Isaac and GM. IS states he had not worked together
with these commanders since they attacked him in April 1999. IS in comments points out the fact
that FS bypassed SB as BFC, the overall commandcr of the RUF, and was in direct contact with
whatever commander he wanted to work with);

RUF Radio Log, pp. 2768 (0008843, 12 October 1999, Smile to Isaac (FS instructs Isaac to
meet IS at Magburaki and to take IS to Makeni and take orders from IS, in conumnents S states
that Sman, GM and Isaac did not accept FS instruction to take orders from 1S, they went
looting);

RUF Radio Log, pp. 2656 00008732, 14 October 1999, to Concord from SSS info Smile (Isaac
and Snan amassing troops around Teko Barracks);

RUF Radie Log, pp. 2860
15 QOctober 1999, to Concord from Black Guards (Makeni) (report that Superman not getting
along with IS and MK);

RUF Radio Log, pp. 2862
16 October 1999, Concord to SSS (Kallon to return to Magburaki, “make sure Superman and
others take others™);

RUF Radio Logs, pp. 2774 00008849,
19 October 1999, from Smile to SSS and Superman (work together to pursue enemies at Okra
Hills);
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RUF Radio Log, pp. 2775 00008850,
19 October 1999, Smile to Survival (“give copy of new testament to operator of Sman to ensure
good working relationship™);

RUF Radio Logs, pp. 2772 00008848,

Smile to SS5/TB (in comments states that the looting of the property of the bishop and the NGOs
was due to FS order to attack AFRC at Makeni, IS states that he never trusted Sman et al after
April 1999, during this period he lived at Teko Barracks during the day and went to Magburaki
at night to sleep. Insofar as the looted goods are concerned IS failed to retrieve the NGO vehicles
from Sman et al. as they did consider