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L. Introduction

1. The RUF Judgement was rendered by Trial Chamber I on 25 February 2009.' On 8
April 2009 the Trial Chamber issued its Sentencing Judgement.? Both the Prosecution and the
Defence appealed the Judgement in accordance with Rule 111.° The Gbao Defence filed its
Appeal Brief on 1 June 2009.*

2. The Proseeution filed its Appeal on the same date.” It argued that the Trial Chamber:
i. [Erred in fact and/or law in finding that the Joint Criminal Enterprise ended in April
1998;
ii. Erred in fact and in law in acquitting Augustine Gbao of Count 12; and

iii. Erred in fact and in law in acquitting the three Accused of Count 18,

3. In accordance with Rule 112, the Gbao Defence is hereby filing its Response to the

Prosecution’s Appeal. Each ground of appeal is addressed below.
II. Standard of Review for Prosecution Appeals

4. The Dcfence acknowledges that the Rules of Procedure for the Special Court for Sierra
Leonc permit the Prosecution an unequivocal right to appeal procedural errors, errors of fact
and errors of law.® We suggest, however, that the Prosecution’s right of appeal should be
more strictly eonstrued than the corresponding Defence right becausc:

i The Prosecution must remove all reasonable doubt from each alleged errant

factual finding made by the Trial Chamber; and

' Prosecutor v. Sesay, Kallon qnd Gbao, Doc. No. SCSL-04-15-T-1234, Judgement (TC), 25 February 2009
(“Trial Judgement™).

% Prosecutor v. Sesay, Kalfon and Géao, Doc. No, SCSL-04-15-T-1251, Sentencing Judgement (TC), 8 April
2009 (“Sentencing Judgement™).

* Rules of Procedure and Evidence of the Special Court for Sierra Leone, as amended 27 May 2008 (“Rules of
Procedure and Evidence™).

3 Prosecutor v. Sesay, Kalfon and Gbao, Doc. No. SCSL-04-15-A-279, Confidential Appeal Brief for Augustine
Gbao, | June 2009, (“Gbao Appellant Brief*); also see Prosecutor v. Sesay, Kallon and Gbao, Doc. No. SCSL-
04-15-A-1253, Confidential Notice of Appeal for Augustine Gbao, 28 April 2009

3 Prosecutor v. Sesay, Kallon and Gbao, Doc. No. SCSL-04-15-A-1278, Confidential Prosecution Appeal Brief,
1 June 2009 (“Prosecution Appellant Brief”); also see Prosecutor v. Sesay, Kallon and Gbao, Doc. No. SCSL-
04-15-A-1252, Prosecution’s Notice of Appeal, 28 April 2009,

® Article 20 of the Statute of the Special Court for Sierra Leone annexed to the Agreement Between the United
Nations and the Government of Sierra Leone on the Establishment of a Special Court for Sierra Leone, United
Nations and Sierra Leone, 16 January 2002 (‘Statute’); also see Rules of Procedure and Evidence of the Special
Court for Sierra Leone as amended at the eleventh Plenary on 27 May 2008, Rule 106.

Prosecutor v. Sesay, Kallon and Gbao 1 Case No. SCSL-04-15-A
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ii. A limited prosecutorial appeal protects the right of the Accused not to be tried
twice for the same criminal allegations for which he was acquitted at the trial

level.

A The Prosecution’s Higher Standard of Review Emanates from its Heightened

Evidentiary Burden During Trial

5. The three grounds of appeal cited by the Proseeution should be subject to a higher
standard for reversal on appeal than the grounds of appeal made by the Gbao Defence in its
filing as the Prosecution faccs a stricter burden or standard of proof than the Defence at the
trial level. Therefore, in the same manner in which it must prove guilt beyond reasonable
doubt during trial, it should be required to disprove beyond reasonable doubt each factual
finding that led to Gbao’s acquittal. While the extent of this eorresponding restriction is not
entirely clear, the Prosecution appeared to accept a stricter standard in paragraph 1.10 of its

brief, where it stated that:

“The same standard of reasonableness and the same dcferenee to factual findings of
the Trial Chamber apply when the Prosecution appeals against an acquittal. The
Appeals Chamber will only hold that an error of law has been committed when it
determines that no reasonable trier of fact could have made the impugned finding.
However, considering that it is the Prosecution that bears the burden at trial of
proving the guilt of the accused beyond reasonable doubt, the significance of an
error of fact occasioning a miscarriage of justice is somewhat different for a
Prosecution appeal against an aequittal than for a defence appeal against conviction.
A convicted person must show that the Trial Chamber’s factual errors create a
reasonable doubt as to his guilt. The Prosecution must show that, when account is
faken of the errors of fact committed by the Trial Chamber, all reasonable doubt of
the convicted person’s guilt has been eliminated”.

6. The higher standard for the Prosecution relative to the Defence was recognised in
Justice King’s Partially Dissenting Opinion in the CDF Appeal Judgement. In his dissent, the

Honourable Justice noted that:

“It is important for me to observe at this juncture that when the Prosecution is
appealing against an acquittal, as in this case, it has a more onerous duty and more
difficult task than an Accused who is appealing against a conviction. Where the
Prosecution alleges that errors of fact have been committed by the Trial Chamber,
the Prosecution must show that all reasonable doubt as to the Accused’s guilt has
been eliminated”.®

7 Prosecution Appellant Brief, para. 1.10 (emphasis added).
¥ Prosecutor v. Fofana and Kondewa, Doc. No. SCSL-04-14-T-829, Judgment (AC), 28 May 2008, Partiaily

Dissenting Opinion of Honourable Justice George Gelaga King, para. 45 (page 14).
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7. ICTR and ICTY case law support Justice King’s position:

“Under Article 24(1) (b) of the Statute, the Prosecution, like the accused, must
dcmonstrate ‘an error of fact that occasioned a miscarriage of justice’. For the error
to be onc that occasioned a miscarriage of justice, it must have been critical to the
verdict rcached’. Becausc the Prosecution bears the burden at trial of proving the
guilt of the accused beyond a reasonable doubt, the significance of an error of fact
occasioning a miscarriage of justicc is somewhat different for a Prosecution appeal
against acquittal than for a dcfence appeal against conviction. An accused must
show that the Trial Chamber's factual crrors create a reasonable doubt as to his
guilt. The Prosecution faces a more difficult task. It must show that, when account
is taken of the errors of fact committed by the Trial Chamber, all reasonable doubt
of the accused's guilt has been climinated”.’

8. Further:

“[slince the Prosecution must establish the guilt of the accused at trial, the
significance of an error of fact occasioning a miscarriage of justice takes on a
specific character when alleged by the Prosecution. This is becausc it has the more

difficult task of showing that there is no reasonable doubt about the appellant’s guilt

when account is taken of the Trial Chamber’s errors of fact”.!°

B. A Broad Appeal Right on the Same Basis as the Accused May not Fully Protect
Fundamental Principles and Rights of the Accused

9. Other fundamental principles underlie a more restrictive interpretation of the
Prosecution’s appeal right. A liberal construction of prosecutorial appeal against acquittals of
an Accused could be perccived as antithetical to many legal systems throughout the world, as
it could unduly impinge upon the principle of double jeopardy, or non bis in idem. It is
notable that, although in relation to subsequent prosecution by a national court, the Statute for

the Special Court also recognises the principle of non bis in idem."!

* Prosecutor v. Bagilishema, Case No. ICTR-95-1A-A, Judgement (Reasons) (AC), 3 July 2002, para. 14.
(“Bagilishema Appeal Judgement”) (emphasis added); also see Prosecutor v. Rutaganda, Case No. [CTR-96-3-
A, Judgement (AC), 26 May 2003, para. 24 (“Ruraganda Appeal Judgement™); Prosecutor v. Seromba, Case No.
ICTR-2001-66-A, Judgement (AC), 12 March 2008, para. 11 (“Seromba Appeal Judgement™); Prosecutor v.
Strugar, Case No. IT-01-42-A, Judgement (AC), 17 July 2008, para. 14 (“Strugar Appeal Judgement™);
Prosecutor v. Mrisic and Slifvancanin, Case No., IT-IT-95-13/1-A, Judgement (AC), 5 May 2009, paras, 15, 49
(“Mrskic and Sljivancanin Appeal Judgement™); Prosecutor v. Oric, Case No, 1T-03-68-T, Judgement (AC), 3
July 2008, para. 12 (“Oric Appeal Judgement”);, Prosecutor v. Limaj, Bala and Musliu, Case No, IT-03-66-A,
Judgement (AC), 27 December 2007, para. |3 (“Limaj et al Appeal Judgement”); Prosecutor v. Hadzihasanovic
and Kubura, Case No. IT-01-47-A, Judgement {(AC), 22 April 2008, para. 12 (“Hadzihasanovic and Kubura
Appeal Judgement™); Prosecutor v. Halilovic, Case No. 1T-01-48-A, Judgement (AC), 16 October 2007,
paras.11, 16 fn 44 (“Halilovic Appeal Judgement”),

Y prosecutor v. Krnojelac, Case No. [T-97-25-A, Judgement (AC), 17 September 2003, para. 14 (“Krnojelac
Appeal Judgement™).

' See Statute of the Special Court, Article 9.
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10.  We acknowledge the Prosecution’s right to appcal convictions within the jurisdictions
of intermational criminal tribunals in general and the Special Court in particular. We have no
desire to gainsay such a right embedded as it is within the Statute. However, we do
respectfully submit that the right of prosecutorial appeal against acquittals demands and
descrves the gravest scrutiny. We suggest that in accordance with the doctrine of fundamental
faimess the test to be applied by the Appeals Chamber to prosecutorial appeals should
therefore be an onerous one. We submit that appeals against acquittals should accordingty be
upheld only in the most compelling cases where the Trial Chamber has demonstrably and
blatantly erred in fact and/or in law to the extent that to leave such errors without redress

would be both irrational and an affront to justice.

C. If the Prosecution is Successful on Appeal and the Appeals Chamber Considers
Increasing the Sentence Against Gbao, We Suggest that the Sentence Reflect that the

Comviction was Entered on Appeal

11.  This Response vigorously disputes the contentions within the Prosecution’s three
grounds of appeal. However, should the Appeals Chamber uphold any such ground(s) we
respectfully recall that Gbao had been previously acquitted by the Trial Chamber. This, we
submit, should be reflected by the imposition of a lower sentence, if at all. The Appeal

Chamber in Aleksovski stated that:

“[iJn imposing a revised sentence the Appeals Chamber bears in mind the
element of double jeopardy in this process in that the Appellant has had to appear
for sentence twice for the same conduct, suffering the consequent anxiety and
distress...[h]ad it not been for these factors the sentence would have been
considerably longer”.*?

12 prosecutor v. Aleksovski, Case No. 1T-95-14/I-A, Judgement (AC), 24 March 2000, para. 190 (“Aleksovski
Appeal Judgement”).

Prosecutor v. Sesay, Kallon and Gbag 4 Case No, SCSL-04-15-A
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III. Response to Prosccution’s First Ground of Appeal

12.  Inits first Ground of Appeal, the Prosecution asserted that the Trial Chamber erred in
law and/or fact in finding “that the common plan, design or purpose/joint criminal enterprise
between leading members of the AFRC and RUF ceased to exist some time [at] the end of
April 1998”."3 Based upon its review of the Trial Chamber’s factual findings the Prosecution
claimed that the joint criminal enterprise (*JCE’) had actually “continued to exist at least unti)
the end of February 1999 [] and that the three Accused in this case remained participants in

that common plan, purpose or purpose/joint criminal enterprise throughout that period”. '

13.  The foundation of the Prosecution’s argument was that “no reasonable trier of fact
could have concluded that a particular quarrel in April 1998 spelt the end of that common
criminal purpose” between thc AFRC and RUF." The Prosecution instead argued that the
AFRC and RUF were still acting interdependently after April 1998 with a common purpose to
take over Sierra Leone. They concluded by asserting that the three Accused should be held
responsible for crimes “found by the Trial Chamber to have been committed after the end of

April 1998 in Frectown and Western Area, Kono and Kailahun Districts.?

14.  In relation to Augustine Gbao’s continued contribution to the JCE, the Prosecution
argued:
i. By virtuc of his role as RUF Ideologist or idcology instructor, Gbao “dictated
the spirit in which the crimes alleged in the Indictment were committed”'®
between April 1998 and February 1999 and he made a “sufficient” contribution to
the JCE in Kailahun District;'® and

ii. Gbao contributed “substantially” to the JCE after the end of April 1998 by the

means described in relation to Count 12.%°

% Prosecution Appellant Brief, para. 2.7.
" 1d. at para. 2.9.

Y 1d. at para. 2.34.

8 1d. at para. 2.10.

17 Id, at paras. 2.173-2.179.

® 1d at para. 2.168.

14 id

2 Id. at para. 2.169.

Prosecutor v. Sesay, Kaflon and Gbao 5 Case No. SCS5L-04-15-A
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A. Preliminary Comments

i The Prosecution Arguments on Appeal are Alleged Errors of Fact, not Law

15.  The Prosecution asserted that the Trial Chamber “erred in law and/or in fact” in
finding that the JCE ceased to exist after April 1998.2' However, their arguments clearly
related to alleged factual errors alone. Indeed, the Prosecution acknowledged this in paragraph
2.26, where they assert “[t]he Prosecution does not take issue with the legal framework as set
out by the Trial Chamber” in paragraphs 248 — 266 of the Trial Chamber Judgement. Instead,
they argue that the Trial Chamber incorrectly applied law to the facts.”

16.  Similarly, in paragraph 2.41 the Prosecution characterises the alleged crror (the finding
that the AFRC and RUF were not acting in concert after April 1998) as an error of law.
However, it stated “the Trial Chamber did not [correctly] apply the tcst for determining
whether the participants in the JCE continued to act in concert in contributing to the common
purpose”.23 At the Special Court, the incorrect application of legal principles constitutes an

error of fact.”

if, Prosecution does not Always Acknowledge Justice Boutet’s Dissent as to Ghao

17.  The Prosecution noted in paragraph 2.151 that “the Trial Chamber found that all three
of the Accused were participants in the JCE in the period from its inception soon after the 25
May 1997 coup”. They continucd: “[tlhc Trial Chamber found that all three Accused
continued to be participants in thc JCE throughout the Junta pcriod, and following the 14
February 1998 ECOMOG intervention until the end of April 1998”2

18. In making these assertions, the Prosecution failed to recognise that Justice Boutet

dissented to all convictions against Gbao in rclation to the JCE found by the Majority in the

* Id at para. 2.7.

2 14 at paras. 2.41, 2.142-2.148.

% Id at para, 2.41,

M See CDF Appeal Judgement, para. 70.

% Prosecution Appellant Brief, para. 2.151.
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Trial Chamber.?® Additionally, Justice Boutet found that by virtue of the Majority’s findings

in relation to JCE, Gbao was denied his right to a fair trial.?’

B. Gbao was not a JCE Member at Any Time During the Junta Period or After

19.  Wc submit that Gbao was never a member of the JCE that was found by the Trial
Chamber to exist in Bo from 1-30 June 1997, Kenema from 1-30 June 1997, Kono from
February - April 1998 and Kailahun Districts from 25 May 1997 - 14 February 1998. These
arguments are detailed extensively in the Gbao Appeal Brief and supported by Justice

Boutet’s Dissent.?

20.  The Gbao Defence similarly objccts to the Prosecution’s argument that Gbao was a
JCE member after April 1998 in Freetown and Western Area, Kono District, and Kailahun

District. These arguments are detailed below.

i Alleged JCE in Freetown and Western Area

21.  There is no evidence at any point relevant to the Prosecution’s argument that Gbao
participated in the commission of crimes in Freetown and Western Area save for by way of
the Trial Chamber’s finding that Gbao was the RUF’s Ideologist or the ideology instructor
and in relation to his alleged contribution under Count 12. In relation to his role as RUF
Ideologist, the Gbao Defence reiterates its arguments within the Gbao Appcal Brief
(particularly Sub-Grounds 8(a) and 8(b)) as our response to the Prosecution’s argumcnt that
Gbao significantly contributed to the furtherance of the JCE in his role as Ideologist or
“ideology instructor”. Gbao’s alleged contribution in relation to crimes found under Count 12

is detailed in response to Ground two of the Prosecution’s Appeal in the paragraphs below.

*® Prosecutor v. Sesay, Kallon and Gbao, Doc. No. SC§L-04-15-T-1234, Judgement, Dissenting Opinion of
Justice Pierre G. Boutet, pp. 688-96 (“Justice Boutet Dissenting Opinion to Trial Judgement™).

77 Id. at para. 6.
% See Gbao Appellant Brief, paras. 27-288; also see Jnstice Bontet, Dissenting Opinion to Trial Judgement, pp.

688-96.
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a. The Prosecution Position vis-a-vis Gbao does not Comport with its Role as an

Organ of International Criminal Justice

22.  Until the filing of its Appeal, the Gbao Defence could not be certain whether the
Prosecution would choose to align itself with the Majority’s findings that Gbao significantly
contributed to the JCE as RUF Ideologist or ideology instructor.”® By adopting the Majority’s
findings on Gbao’s role as RUF Ideologist, or as an ideology instructor teaching a criminal
ideology, the Prosecution now appears to be supporting findings that it never itself sought
during the entire case. Indeed, as Justice Boutet stated: “[o]ver the course of this four-year
trial, it was never the Prosecution’s case that the revolutionary ideology of the RUF advocated
the commission of crimes...nor did the Prosecution argue that Gbao played a vital role in

putting this criminal ideology into practice”.30

23, Not only does the Prosecution now endorse the Majority’s findings on this issue (as
well as concomitant convictions and sentence), it seeks further convictions based upon Gbao’s
imputed ideological role: a finding based on the falsehood that he trained all RUF rceruits
during the Junta period.”! We are surprised by this decision. By first sanctioning the
Majority’s findings and then to seek to further them within their appellate brief it is unclear
how the Prosecution may properly claim to be acting in accordance with their supersceding
responsibility that: “[c]ounsel has an overriding duty to the Special Court to act with
independence and in the interests of justice and must assist the Court in the administration of

justice”

24.  Additionally, the Prosecution should need no reminder of its duty to impartiality and
the presumption of innocence.” In international criminal tribunals, this responsibility is of
paramount importance. Antonio Cassese, on behalf of the Trial Chamber in Kupreskic, noted:

“the Prosecutor of the Tribunal is not, or not only, a Party to adversarial
proceedings, but is...an organ of international criminal justice whose object is not

¥ The only previous filing where the Prosecution took a position was in its Sentencing Brief, where it stated that
“the Majority in the Trial Chamber placed emphasis on his role as the RUF ideology instructor and the fact that
he singled himself out as a knowledgeable and competent Commander in the RUF ideclogy”. See Prosecutor v.
Sesay, Kallon and Gbao, Doc. No. SCSL-04-15-T-1239, Prosecution Sentencing Brief (public version), 10
March 2009 (“Prosecution Sentencing Brief”), para. 70.

30 Justice Boutet Dissenting Opinion to Trial Judgement, pp. 688-96, para. 5.

3! See Trial Indgement, para. 2170.

3 Code of Professional Condnct with the Right of Audience Before the Special Court for Sierra Leone, amended
on 13 May 2006, Article 8(A). (“Code of Conduct”).

¥ See Code of Conduct, Article 24.

Presecutor v. Sesay, Kallon and Gbao 8 Case No. SCSL-04-15-A
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simply to secure a conviction but to present the case for the Prosecution...in order
to assist the Chamber to discover the truth in a judicial setting”.**

25.  Judge Shahabuddeen also promoted this role for the Prosecutor, stating that:

“The Prosecutor of the ICTR is not required to be neutral in every case; she is a
party. But she is not of eourse a partisan. ... The implications of that requirement
suggest that, while a prosecution must be conducted vigourously, there is room for
the injunction that prosecuting counse!l ‘ought to bear themselves rather in the

399 35

character of ministers of justice assisting in the administration of justice’”,

26.  The United States Supreme Court similarly set out the standard for prosecutors in the
US federal judicial system long ago in Berger v. United States.*® It stated that the standard for
federal prosecutors as follows: “[t]he US Aftorney is not the representative of an ordinary
party to a controversy, but of a sovereignty whose obligations to govern impartially is as
compelling as its obligation to govern at all; and whose interest, therefore, in a criminal

proseeution is not that it shall win a case, but that justice shall be done™.”’

27.  The Code for Crown Prosecutors for England and Wales notes that “[i]t is the duty of
Crown Prosecutors to make sure that the right person is prosecuted for the right offence. In
doing so, Crown Prosecutors must always act in the interests of justice and not solely for the

purpose of obtaining a convietion”.*®

28. By adopting findings based upon arguments it never made (which led to a 25 year
custodial sentence) and then to seck further convictions on a similar basis leaves the
appearance of an arbitrary Prosecutor secking convictions at all costs rather than impartially

implementing its rolc in the international criminal justice system.

* Prosecutor v. Z. Kupreskic, M. Kupreskic, V. Kupreskic, Josipovic and Santic, Case No. tT-95-16-A, Decision
on Communications between the Parties and their Wimesses, 21 September 1998, p.2. Judge Antonio Cassese,
writing for the Trial Chamber, was writing in response to improper contact between the Prosecution and a
wimness who had already taken an oath in the case.

3 Prosecutor v. Barayagwiza, Case No. ICTR-97-19-AR72, Decision (Prosecution’s Request for Review or
Reconsideration) (AC), 31 March 2000, Separate Opinion of Judge Shahabuddeen, para 68.

%6295 U.S. 78 (1935). -

7 1d. at p. 295.

% ode for Crown Prosecutors of England and Wales, Article 2.3,

Prosecutor v. Sesay, Kallon and Gbao 9 Case No. SCSL-04-15-A
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1) Instead of Seeking Further Convictions, the Prosecution Could Have Sought
the Dismissal of Convictions Against Gbao Pursuant to His Role as RUF

Ideotogist or Ideology Instructor

29.  As an organ of intemmational criminal justice, instead of seeking further convictions the
Prosecution eould have sought the dismissal of the Majority’s findings that Gbao significantly
contributed to the JCE as the RUF Ideologist or RUF ideology instructor in furtherance of its

overriding duty to administer justice.

30.  We presume the Prosecution is cognisant:
i. They never averred within the Indictment, its Pre-Trial Brief or Final Brief that
Gbao was the RUF Ideologist;
il. They never argued that Gbao’s role as Ideologist eonstituted his significant
contribution to the JCE;
ii. Gbao did not train all RUF recruits during the Junta period; and
iv. No evidenee was led suggesting that the RUF ideology was inherently
criminal.
31.  While the Speeial Court statute does not explicitly state that the Prosecutor has the
right to seek dismissal of convictions or otherwise object on behalf of the Accused, it does not
seek to prohibit such a measure. That the Prosecutor’s overriding responsibility is to
administer justice from a position of impartiality canpnot be in dispute. An apparent
determination to arbitrarily seek further convictions based on allegations lacking evidential
foundation ill befits a Proseeution wishing to retain a dignified and impartial status as an

organ of international justice.
a) Support for this Position at the International Criminal Court

32.  The International Criminal Court promotes the right to appeal by the Prosecution in
the interest of the Accused. Article 81 of the ICC Statute “Appeal Against Decision of
Acquittal or Conviction or Against Sentence” states:

“The convicted person, or the Prosecufor on that person’s behalf, may make an

appeal on any of the following grounds:

i. Procedural error;
11. Error of fact;
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iii. Error of law; or

iv. Any other ground that affects the faimess or reliability of the proceedings

or decision”.”

33.  There are no cases on appeal at the ICC that give clarification to the Prosecutor’s
rights or duties to appeal in practice. While it is not necessarily incumbent upon the
Prosecutor to appeal on behalf of the Accused in this case it is clear that Article 81 ensures the
Prosecutor act pursuant to their ‘overriding duty’ to assist in the ‘administration of justice’. To

do otherwise tends to serve the opposite purpose.

34, Commentary on the ICC article underscores the impartial nature that the Prosecutor
must take to its responsibilities in international criminal tribunals. Article 81 “relativizes the
‘accusatory” role of the Prosecutor and requires him to serve the interests of abstract justice.
To put it another way, the Prosecutor’s role in the trial ceascs to be purely dialectic, in the
‘accusatory’ tradition of UK and Amcrican courts: he must help to guarantce the proper

administration of justice”**

b) Support from Other Legal Systems

35. It may be noted that “thc possibility of the prosecution appealing on behalf of a
convicted person is one which is well established in some legal systems, reflecting the

prosecution’s non-partisan duty to truth and justice™ ¥

36.  Even in thc more ‘accusatory’ tradition of the United States, in the recent case of US v.
Theodore F. Stevens™ the Attorney General® under the current Obama Administration

successfully sought to dismiss the convictions against the Defendant because the Prosecution

P ICC Statute, Article 81(1)}(b).

% The Appeal Procedure of the ICC, R. Roth and M. Henzelin, p. 1543, In the Rome Statute of the International
Criminal Court: A Commentary, Volume 11, Edited by A. Cassese, P. Gaeta and JR'W.W. Jones, pp. 1541 —
1558.

I Commentary on Article 81 of the ICC Statute, Christopher Staker, page 1453 para. 8, citing the German Code
of Criminal Procedure, §296 para 2; Model Code of Criminal Procedure for Latin America, Article 332 (1989).
In Commentary on the Rome Statute of the International Criminal Court, Observers’ Notes, Article by Article-,
Otto Triffterer {ed.), pp. 1451-1485 (other citations omitted).

2 United States v. Stevens, 593 F. Supp. 2d 177 (D.D.C. 2009).

3 The Attomey General of the United States is the head of the Department of Justice in the US. In this role, he
oversees all prasecutors acting on behalf of the United States.
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failed to impartially administer its responsibilities due to its belated disclosure of exculpatory

information.*

ii. Alleged JCE in Kono District after April 1998

37.  There appears to be no evidence cited within the Prosecution’s argument that Gbao
participated in the alleged commission of crimes in Kono District except by way of the Trial
Chamber’s finding that Gbao was the RUF’s Ideologist and in relation to Count 12, as
discussed in Ground 2 of the Prosecution’s appeal below. The arguments made in Sub-
Grounds 8(a) and 8(b) of the Gbao Appellate Brief are hereby reiterated in order to respond to
the finding that Gbao significantly contributed to the furtherance of the JCE by virtue of the
ideological role imputed to him. Gbao’s alleged contribution in relation to crimes under Count

12 is detailed in response to Ground two of the Prosecution’s Appeal in the paragraphs below.

38.  The Gbao Defence recalls the duties incumbent upon a Proseeutor in the international

justice system, as detailed above."®

ifi. Alleged JCE in Kailahun District after April 1998

39.  The Proseeution argued that Gbao should be held individually criminally responsible
as a member of the JCE for crimes that took place in Kailahun District after April 1998,
thercby adding “to the criminality of the convictions of the Accused on Counts 1, 7, 9 and
13”.% In support of this position, however, it offered only general assertions that the crimes
extended beyond February 1998*" and failed to adeguately explain how these crimes served to

further the interests of the JCE of taking over the country of Sierra Leone.

a. Preliminary Comments

40.  Again, the Defence relies upon its arguments in sub-grounds 8(a) and 8(b) in its

Appellate Brief vis-a-vis thc Majority’s findings rcgarding Gbao as the RUF Idcologist or

# United States v. Stevens, 2009 US Dist. LEXIS 39046, 7 April 2009, p.1.

> See supra, paras. 22-36.

*® Prosecuion Appellant Brief, para. 2.179.

47 para 2.22 stated that the JCE took place between the AFRC and RUF in Kailahun District until April 1998.
However, the Majority in the Trial Chamber found that Gbac was responsible as a member of the JCE only until
|9 February 1998 for Kailahun District.
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ideology instructor. In Kailahun District (like in Bo, Kenema and Kono Districts) the Majority
in the Trial Chamber emphasised (and the Prosecution endorsed) Gbao’s role as the RUF
ideology instructor in relation to his individual criminal responsibility under the JCE. It stated
that “the ruthless killing of civilians, including the execution of 64 suspected Kamajors in
Kailahun Town on 19 February 1998.. enslavement, ‘forced marriages’, forced labour...were
a logical consequence to the pursuance of the goals prescribed in [RUF] ideology, the
instruction on which, the Chamber rccalls, was imparted particularly by Gbao”.*® It also stated
*“the Chamber is strengthened in drawing this conclusion [in finding Gbao as a member of the
JCE] by the knowledge that Gbao was a strict adhcrent to the RUF ideology and gave
instruction on its principles to all new recruits to the RUF”.*° Finally, it stated that thesc RUF
recruits “‘in maintaining their fidelity to their ideology, either knew or had reason to know that
such crimes would be committed against innocent civilians...in support of their ‘broad-based’

struggle that the RUF ideology purported”.*

41. It was thereby clear within the Majority’s findings that Gbao was held principally
responsible as a JCE member in his role as the RUF Ideologist or ideology instructor. Justice
Boutet, in his Dissent, appeared to concur with this position when he stated that “in the
opinion of the majority, Gbao’s significant contribution to the JCE is_founded on his role as an

RUF ideology instructor and his commitment to spreading and implementing that ideolo gy”.SI

b. Prosecution Relied upon an Insufficient Factual Basis to Extend the JCE to
February 1999

42.  In seeking to attribute individual criminal responsibility to Gbao as a member of the
JCE beyond February 1998, the Prosecution cited only generally mentioned crimes in
Kailahun District.* It stated in paragraph 2.30 that:

i. The widespread commission of brutal rapes was well documented;

ii. The mass execution of suspected Kamajors took place in Kailahun District; and

*® Trial Judgement, para. 2168.

¥ 14 at para. 2170,

%0 id atpara. 2171.

3! Justice Boutet Dissenting Opinion to Trial Judgement, para. 1 (emphasis added).

%2 The Majority in the Trial Chamber did not convict Gbao for membership in a JCE uniil April 1998 in
Kailahun District, as stated by the Proseeution in- paragraph 2.30, but until [9 February 1998. See Trial
Judgement, para. 2172,
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iti. The ongoing forced labour in Kenema and Kailahun District continued after
February 1998.

43.  In the second paragraph to mention Kailahun District, it stated that the enslavement

and forced marriages took place in Kailahun District after April 1998 as before.>

44.  Reparding the finding that ‘brutal rapes were well-documented’, it should be noted
that the Prosecution did not plead these crimes occurred in relation to Kailahun District.* If
never pled, such crimes cannot properly be said to have been part of a JCE at any time, before

or after the Junta period.

45.  Furthermore, the killing of the 64 alleged Kamajors cannot be considered as a factor in
support of extending the JCE, sinee the event was found by the Trial Chamber to have
occurred during the Junta period. 1t is unclear why the Prosceution now seeks to bolster their
case that the JCE continued in Kailahun District by referring to the killings, as findings have
already been made clsewhere that they occurred during the JCE as found by the Trial
Chamber.”® While the Defence objects in any event to imputing Gbao with individual ¢criminal
responsibility for the killings,ﬁ6 they nonetheless cannot be used in support of the notion that
the JCE extended beyond February 1998,

46.  The ongoing forced labour aftcr February 1998 was not sufficiently substantiated by
the Prosecution. 1t is thereforc unclear as to what the Prosecution seeks to rely on in order to
persuade the Appeals Chamber of the notion that crimes were committed in Kailahun District
that furthered the JCE beyond February 1998. The Prosecution likely relies upon the factual
findings in the Trial Judgement. If this is the case, we refer the Appeals Chamber to Ground
8(s) and 11 of the Gbao Appellant Brief in response to the findings made by the Trial

Chamber in relation to forced labour.

%3 prosecution Appellant Brief, para. 2.131.

3% See Indictment, para. 58; also see the Disposition to the Tria] Chamber Judgement, p. 685, which demonstrates
that Gbao was not eonvicted under Count 6,

% See Trial Judgement, paras. 1387-1397, 1447-1454.

% See Gbao Appellant Brief, Sub-Grounds 8(o), 8(q).
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c. The Prosecution did not Sufficiently Explain how the Alleged Crimes in
Kailahun District Furthered the Alleged JCE

47.  The Prosecution failed to adequately explain how the crimes listed above were
committed in furtherance of the extended JCE as it related to Gbao. It appeared to simply rety

upon the rcasoning of the Trial Chamber.*’

48.  The Gbao Defence responded to the findings that the crimes in Kailahun District were
not adequately linked to the JCE in paragraphs 132-36, Grounds 8(r), 8(s), 10, 11, and 12 of
its Appeliant’s Brief.

49.  Finally, if the Appeals Chamber finds that the Prosecution did sufficiently argue that
these crimes were committed in furtherance of the RUF taking over the country, one must not
forget that the Indictment alleged that the JCE involved the joint action of the RUF and the
AFRC.”® According to the Trial Chamber, “the JCE pleaded by the Prosecution requires the
joint action of the RUF and AFRC”” The erimes alleged under Counts 1, 7, 9 and (3 in
Kailahun District do not seem to involve the AFRC. Thus, even if sueh crimes were found as

such, they remain unconnected to a JCE between the AFRC and RUF.

IV. Response to Prosecution’s Second Ground of Appeal

50.  The Prosecution alleged in its Appeal that the Trial Chamber erred in law and/or fact
in finding that Gbao was not individually criminally responsible for the conscription and/or
use of persons under the age of 15 to participate actively in hostilities as charged in Count 12

of the lndictment,

A Findings by the Trial Chamber

51.  The Trial Chamber acquitted Gbao on Count 12.%° It made just one finding in relation

to the question of Gbao’s liability under this Count.’' Otherwise “there [was] no other

evidence that Gbao participated in the design of these crimes”.%

*7 prosecution Appellant Brief, para. 2.178.
38 The Prosecution never pled that a JCE existed between RUF members. See Trial Judgement, para. 368.
b1y
Id
8 Trial Judgement, paras. 2235-37,
§! 14, at para. 2235.
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52.  The Chamber also found that “the Prosecution has failed to establish that Gbao was in
a superior-subordinate relationship with the perpetrators of these crimes [under Count 12]”
and therefore “Gbao is not liable under Article 6(3) of the Statute for the conscription of
persons under the agc of 15 into the RUF or the use of children under the age of 15 by the

1 B3

RUF to actively participate in hostilities”.

53.  For the reasons explained below, the one factual finding made by the Trial Chamber —

that Gbao loaded former child soldiers onto a truck in Makeni — was an error of fact.

B. Prosecution Appeal Against Gbao’s Acquittal under Count 12

54.  The Prosecution requested that the Appeals Chamber reverse the Trial Chamber’s
acquittal of Gbao on Count 12 of the Indictment and find that Gbao was responsible for
committing, as a member of the JCE, the acts of conscription and use of child combatants
referred to in paragraphs 1708 — 1748 of the Trial Judgement, for crimes committed up to
April 1998.%* If the Prosecution’s first ground of appeal is allowed (the extension of the JCE)
then it suggested that Gbao should additionally be convicted as a JCE member for this

extended time period.”

55.  In the alternative, thc Prosecution requested that the Appeals Chamber find Gbao
individually criminally responsible for the conscription and/or use of child soldiers referred to
in paragraphs 1707 - 1748 on the basis that hc planned sueh crimes committed outside
Kailahun District, or aiternatively, that he aided and abetted such crimes.® It also sought an

increase in Gbao’s scntence to reflect his additional criminal liability.%

56.  Thc Gbao Defence will first consider the Prosecution’s arguments that Gbao planned
and/or aided and abetted crimes committed under Count 12. Second, it will respond to the
question of whether Gbao, as an alleged JCE member, ‘committed’ the crimes under Count 12

before and after April 1998 in turn.

2 1d.

© jd at para, 2237.

* Prosecution Appellant Brief, para. 3.97(1).
* Jd. at para, 3.97(ii).

“ 1d. at para. 3.97(iii).

¢7 Jd. at para. 3.98.
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C. Gbao did Not Plan the Crime of Conscripting or Using Child Soldiers

57.  The Prosecution argued that the Trial Chamber erred in finding that Gbao did not plan
the conscription of child soldiers. It stated “the only reasonable conclusion open to any
reasonable trier of fact is that Gbao is criminally responsible for his participation in the
planning of the conscription system found to have been put in place in Kailahun District from
1996 to December 1998”.%

58. To satisfy the elements of planning, an Accused must be found to have contributed
substantially to the design of an opcration during which it is intended that crimes will be
committed.* The Prosecution relied upon specific and general arguments in support of its
argument that the Trial Chamber erred in not finding the actus reus of the crime of planning
the conscription of child soldiers under Count 12:
i. The Trial Chamber erred by failing to consider Gbao’s role and conduct in
planning forced labour in Kailahun District;”® and
il. The Chamber erred in failing to find that, by virtue of Gbao’s position of
authority in Kailahun District, he contributed to the commission of the crime

under Count 12.7!

59.  The Proseeution concluded, therefore, that “[t]hrough his position, role and functions,
thc only conclusion open to any reasonable trier of fact is that Gbao participated in the
execution, administration and running of a plan designed to use civilians as forced labour in
Kailahun, which included the military training of both adults and children under the age of 15

in order to increase the RUF armed manpower”.”

60. In terms of mens rea for the planning of a crime, the Trial Chamber held that “the
mens rea requirement for planning an act or omission is satisfied if the Prosecution proves
that the accused acted with an intent that a crime provided for in the Statute be committed or

with the awareness of the substantial likelihood that the crime would be committed in the

¢ Jd. at para. 3.54.
% Trial Judgement, para, 268, citing Prosecutor v. Kordic and Cerkez, Case No. 1T-95-14/2-T, Judgement (TC),

26 February 200), para 26,
7 prosecution Appellant Brief, para. 3.70.

Prosecutor v, Sesay, Kallon and Gbao 17 Case No. SCSL-04-15-A



4361

execution of that plan”.”> The Prosecution argued that “[blased on the totality of the evidence
and, particularly, given Gbao’s central role in Kailahun District as Overall Security
Commander (*OSC’), as well as his oversight and supervisory functions there, the only
conclusion open to any reasonablc trier of fact is that he was aware of thc substantial
likelihood that children under the age of 15 were being screened at the G5 office and

subsequently sent for training for military purposes or other tasks within RUF ranks”.”

i The Prosecution Should not be Permitted to Link the Trial Chamber’s Findings under
Count 13 to the System of Forced Military Training under Count 12

61.  The Trial Chamber found that “in relation to those crimes in Kailahun District Gbao
was directly involved in the planning and maintaining of a system of enslavement”.” Since
forced military training was one of the methods found by the Trial Chamber to constitute
enslavement by the RUF under Count 13, the Prosecution relied upon this finding to suggest

that Gbao should be found responsible under Count 12,

62.  However, their position was dependent upon the patently false premise that Gbao was
mentioned in the Count 13 findings related to forced military training. He was not. As stated
above, just one finding mentioned Gbao as being involved in the use or conscription of child
soldiers: that he loaded former child soldiers onto trucks and removed them from the ICC.”
This finding was wholly erroneous, as described below. Besides this finding in relation to
Bombali District, no other findings under Count 13 (or Count 12) indicate that Gbao was

involved in planning a system of enslavement related to forced military training.

63.  The Prosecution principally relied upon the contention that Count 12 was corollary to
Count 13 in order to demonstrate their claim that the Trial Chamber crred in fact by acquitting
Gbao of Count 12. While we objected to the Trial Chamber’s reasoning in our Appcllant Bricf
to the effect that Gbao had any role to play under Count 13, we note that Gbao had no role
(and there were no factual findings to suggest otherwise) in relation to forced military

training. The findings pursuant to Count 13 that led to the Trial Chamber’s eonclusion that

7 Trial Judgement, para. 268.

™ Prosecution Appellant Brief, para. 3.71.
7 Trial Judgement, para. 2167.

7 Id at para. 2237.

Prosecutor v. Sesay, Kallon and Ghao 18 Case No. SCSL-04-15-A



367,

Gbao “planned and maintained a system of enslavement” eould only have been based upon

findings against Gbao in relation to forced farming.

ii. The Prosecution Incorrectly Argued that Gbao's Role and Conduct in Kailahun Town

Substantially Contributed to the Commission of Crimes under Count 12

a. Specific Allegation

64.  The Prosecution referred to testimonial evidence that was not relied upon by the Triat
Chamber in order to contend that Gbao played a role in conscripting persons under the age of
15 for forced military training. It presented testimony from TF1-141 in an attempt to establish
that the screening of civilians in Kailahun Distriet was sometimes done in Gbao’s presence. 7'
This was clearly an attempt to link him to the conscription of civilians to military training at

one of the RUF camps,

65.  We submit that testimony to the effect that Gbao was present during a single G35
screening cannot properly constitute individual criminal responsibility for the planning of the
conscription of children for military training. At any rate, even if he were present, Gbao had
no effective control over any security unit, including the G5™ or any other perpetrators of the

crimes found to have been committed under Count 12.7°

66.  As importantly, TF1-141 was not .an entirely honest witness. In contrast to the
Proseeution’s attempt to characterise TF1-141 as credible,® he was found to have testified
fancifully and implausibly at times.®! As a consequence, the Trial Chamber held that where
TF1-141 “has testified about the aets and conduet of the Aeeused, the Chamber has required
corroboration of his testimony”.* If Gbao’s activities are found to be criminal during the
screening recalled by TF1-141, such evidence should neverthcless be dismissed for its laek of

corroboration.

"7 Prosecution Appellant Brief, para. 3.64.
™ Trial Judgement, para. 2034.

7 Id. at para. 2237,

% prosecution Appellant Brief, para. 3.60.
*1 Tria) Judgement, para. 582.

% Id at para. 583.
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b. General Allegations

67.  The Prosecution’s remaining arguments that the Trial Chamber erred in failing to find
that Gbao planned the crimes under Count 12 were of a more general nature. In its Appeal
Brief, the Prosecution sought to link Gbao to foreed military training by virtue of his:

i. Role and position in Kailahun District;

ii. Supervision of the Internal Defence Unit, Intelligence unit, the MP and the G5

(and that he received a copy of all reports from these units); and

iii. Role in relation to discipline in the RUF.

68.  The Prosecution stressed Gbao’s close relationship with the G5, citing the fact that

Gbao passed two orders to this unit, thereby illustrating a substantial authority.*

69.  For thc reasons explained below, these general argumcnts nevertheless fail to
demonstrate that Gbao played any role in planning the conscription of or otherwisc using

persons under the age of 15 to participate actively in hostilities for in the RUF.

1) Gbao was not a Highly Respected RUF Officer in Kailahun Distriet

70.  Before discussing the Prosecution’s specific arguments, it is important to note the
respect that other RUF had for Gbao, and membcers of the security units in general, as it
properly contextualises his role in Kailahun District. The Trial Chamber found that “there is
evidence that certain fighters did not respect the unit commandcrs, and Gbao personally, since
they were not ﬁghters”.s‘1 The Chamber acknowledged and adopted the testimony that both
Junior and senior commanders harassed Gbao for being a coward and a ‘civilian commander’
(one who did not fight)** The Chamber also adopted the following: “[s]ecurities were
regarded as not fighters, but people with books and pens, and so they were very much
overlooked”.®® The relationship between members of the security units and the RUF fighters

was challenging, as “[t}herc [was] no respect for them”.*’

8 Prosecution Appellant Brief, para. 3.66.

% Trial Judgement, para. 697, fn. 1308.

% 1d, citing Transcript, DAG-080, 6 June 2008, pp.14-15.
:° 1d., citing Transcript DAG-048, 3 June 2008, p.47.

T1d
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71.  The Trial Chamber also found that Gbao could do nothing when Sam Bockarie or
other leaders were in Kailahun District: “[t]he Chamber considers that Gbao’s ability to
exercise his powers effectively in areas where Bockarie ordered the commission of crimes is
doubtful”.®® Also, it found that Gbao “did not have the ability to contradict or influence the
orders of men such as Sam Bockarie”.¥ Bockarie resided either in Giema or Buedu in
Kailahun District most of the time (outside the Junta period);”® other senior leaders also lived
in Kailahun District throughout the Indictment period. Finally it is worth noting that besides

his usual propensity to be dictatorial Bockarie did not like Gbao and routinely harassed him.”!

72. It is hard to imagine that Gbao could have played any active role in conscripting
children to fight on behalf of the RUF when some RUF fighters did not respect him and he
otherwise played no role in military action, whether in high-level meetings, issuing orders to
RUF fighters,”? military planning,” visiting the frontlines’ or othcrwise. In fact, within the
RUT hierarchy, Gbao was not superior in his guise as Overall IDU Commander even to
battalion commanders {those in the military hierarchy ranked below area/brigade
commanders).g')5 The Chamber succinctly characterised the relationship between the military
command and security units when it stated “the staff units, and in particular the IDU, 10, G5
and MP, were not an integral part of the operational military command structure and did not

interfere with it”.%

% Trial Judgement, para. 2041.

® Sentencing Judgement, para, 268 (emphasis added).

' The Trial Chamber found that Bockarie was located at the following locations during the following times:
October 1996 to May 1997: Buedu, para. 740; May-Aupust/September 1997: Freetown, paras. 24, 753, 1986,
1989; August/September 1997-February 1998: Kenema, paras. 24, 764, 770, 773; February 1998 to April 1998,
Kenema District, para. 2077; February/March 1998 to May/June 1998: Buedu, para. 779, 797, 821, 1387, 1399;
December 1998: Buedu, para. 861; January 1999: Western Area, para. 1514: Buedu, para. 919; From December
1999: Liberia, paras. 660, 913, 2126,

' This was not discussed by the Trial Chamber in its findings, bur Gbao was constantly harassed by RUF
leadership, in particular Bockarie. See Gbao Final Brief, paras. 24-44. It is unclear whether the Trial Chamber
accepted this evidence or not, but they relied upon several of the witnesses cited in this section of the Gbao Final
Brief (DAG-080, DAG-101 in particular) in their Judgement.

%2 Trial Judgement, para. 697.

% Id at para. 844,

H } 2

% 14 at para. 680; also see Justice Boutet Dissenting Opinien to Trial Judgement, para. 21, where he stated that
“(ibao was not part of the de jure operational chain of command, was not part of the ‘High Command’ and was
outranked by Brigade and Area Commanders in the RUF organisation”.

% Trial Judgement, para. 680,
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2) Gbao had No Control over the G5

73.  The Prosecution argued at length in its Appellant Brief about Gbao’s general power in
relation to the G5. They noted the Chamber’s findings that he had influence, and had in fact
issued two orders to the G5 during the Indictment period.”” These are discussed separately
below, but we wish to emphasise the Prosecution is mistaken to suggest that general prestige
and practical authority may eonnote control over the G5. It clearly cannot, as the Trial

Chamber demonstrated repeatedly within its Judgement,

74.  The Trial Chamber found that while he may have had some influence, Gbao had no
effective control over the G5 (nor any other RUF security unit).98 Additionally, “the
Prosccution [] failed to establish that Gbao was in a superior-subordinatc relationship with the
perpetrators of”’ crimes under Count 12.%° Also, Gbao had no formal power to issuc orders to
the overall unit commander of the G5 and was not otherwise superior to them.'”” He also had
no ability to initiate investigations against any G5 member in his role as Overall Security

Commander or Overall IDU commander.'°!

75.  Rather than Gbao, the local military commander did have power over the G5 units.
The Trial Chamber found that “[a]ll RUF members within an area fell under the authority of
the local Area Commander”.'% It is significant, we suggest, that the Chamber did not state “all
fighters®, referring instead to ‘all RUF members’. This would necessarily include the G3.
Before the coup, Vandi Kosia was Area Commander in Kailahun District.J] During the Junta

period, Dennis Lansana held that position.104

76.  The Triai Chamber also found that neither the G5 nor any other security unit took
orders from Gbao. It stated that “GS5s attached to a battalion or a company reported to and

*7 Prosecution Appellant Brief, para. 3.66.

% Trial Judgement, para. 2034; Also see paras. 2034, 2041, 2153, 2034, 2155, 2178, 2181, 2217, 2219, 2237,
2294, 2298, 2299,

% Id. at para. 2237,

1% Jd_ at para. 698.

1% 14 at para. 684,

"2 14 at ia.ra. 664.
Trial Judgement, para. 765. The Chamber described the role of the Area Commander in paragraph 664: “Prior

to 1998, the RUF forces were organised into bripades of fighters for particular geographical areas who reported
to the battleground commander. The Area Commanders were also responsible for passing orders to battalion
commanders™.
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took orders from the Battalion or Company Commander, not the G5 commander”.'”

Generally speaking the area or brigade commanders who controlled all RUF members within
an area contained up to four battalion commanders. There were four companies in each

06

fighting battalion.'” According to the Trial Chamber’s findings, the members of these

fighting units were capable of issuing orders to the G3.

77. This notion was supported by TF1-041, a G5 member, who testified that “the
efficiency of the G5 [] depended upon the extent to which it was supported by the local
commander”.'”” Further anecdotal support for this came in relation to Sesay, in that the Trial
Chamber found that “[t}he RUF security units reported to Sesay” when he was operating in
Kailahun Distriet.'

78.  Taking the above analysis into account it is hard to understand how the Prosecution
feels able to reverse a finding to a point beyond all doubt when so many findings point to the

opposite conclusion.
3) Gbao did not Issue Orders to the G5

79. The Trial Chamber found that on two separate oceasions “Gbao, as OSC, did in fact
give orders to...the G5”.!% It cited two sourees.'’” Both related to foreed labour rather than
military training: the construction of an airfield in Buedu and farming in Kailahun District.
Only one of those events occurred during the Indictment period.'!' Most importantly, neither
of them demonstrates that Gbao had the power to issuc orders. DAG-048 testified to the
airstrip order; he was subsequently found to be “inconsistent, unreliable and untrustworthy”
when not corroborated by other reliable testimony.m Whilst DAG-048 recalled Bockarie’s

order to Gbao to require the G35 to provide civilians to assist in the airstrip’s construction, it is

' Trial Judgement, para. 696.

'% This generally accords with conventional military structure. There is no explicit support for this construction,
but the Chamber described the hierarchical command structure in Kono District: “[a] brigade consists of four
battalions; a Battalion consisted of four companies...” See Trial Judgement, para. 805.

17 Trial Judgement, para. 696, fo 1304.

1% 4 at para. 832.

%9 Jd. at para. 699.

110 7 d'

W See Trial Judgement, paras. 1443, 1489. The Trial Chamber noted in relation fo the constyuction of the airfield
in Buedu that “it was not shown beyond reasonable doubt that the construction of this airstrip did in fact occur to
completion and that, if so, it happened within the temporal jurisdiction of the Court”.

2 Trial Judgement, para. 572.
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noteworthy that nobody was produeed to do the work, which suggested that Gbao’s message
may not have been respeeted. Moreover, as stated above, Gbao “did not have the ability to

contradiet or influence the orders of men such as Sam Boekarie”.'®

80.  The seeond order emanated from the testimony of TF1-330, a witness we suggest was
inherently unreliable.'"” In any event nothing TF1-330 said demonstrated that Gbao issued an
order to the GS. The testimony refereneed by the Trial Chamber, and supported by the
Prosecution in its motion, noted that “[w]hatever they asked us civilians to do, [Gbao] would
tell Morie Fekai and Morie Fekai would tell us in our own area where we were, and we would

do the work”.'"*

81.  TF1-330 was clear in his testimony that orders came from Prinee Taylor (the overall
G5 Commander) and perhaps the High Command rather than Gbao. He stated:

“A., Where I was living there [in Talia, Kailahun District], it was Morie Fekai who
was over us. He told us to cultivate that farm, the govemment farm. When there
was an information, he was the one who would tell us - they would tell him to tell
his people. It was Morie Fekai who was over us and he was the one who told us.
Q. Who did he tell?
A. Morie Fekai, he had his own boss, He was called Prince Taylor. In faet, it was in
stages. He was the one who told us. He was working with the civilians. Whatever
he tells us to do, that's what we would do. He, Morie Fekai, where I was living,.
This is what you should do for the government.''®
82.  Thus, the Trial Chamber erred by finding Gbao issued orders to the G5. Even viewed
in the most favourable light to the Prosecution, this testimony cannot properly show that Gbao

issued orders to the GS.

83.  More broadly, it is significant that the Trial Chamber was able only to point to two
orders over a period of over four years; neither bear any relevance to the issuing of orders
regarding military matters such as conscripting children to the RUF training camps, and, we

would suggest, neither actually demonstrated that Gbao issued an order.

84.  This position is supported by Judge Boutet in his dissent. He found that Gbao “did not

have de jure command or control over the agents in the security units other than the 1DU, of

13 Sentencing Judgement, para, 268 (emphasis added).

114 See Gbao Appellant Brief, paras, 1254-80.

'S Transcript, TF1-330, 14 March 2006, pp. 41-42 (emphasis added).
1814, 15 March 2006, p.21.
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which he was the Overall Commander”.'!” He continued: “[h]e would supervise these units,

receive their reports, but he did not exercise control over thesc persons or units™.!'®

4) Gbao did Not Receive Copies of All Reports from Security Units

85.  The Prosecution eited the Trial Chamber’s finding that Gbao “received a copy of all of
the reports sent by security units, even if there was no obligation to report to him”.'" This

finding was an error of fact.

86.  While making the finding above, the Trial Chamber simultaneously found there was
insufficient evidence to demonstrate that Gbao received reports from Bo, Kenema or Kono

Districts from any of the sccurity units.'?

There were no findings (besides the general
statcment that he received reports from other security units including the G5) to the effect that
Gbao actually reccived any reports from the G35 in Kailahun District. Most importantly, there
was no evidenee that he received any reports on the forced conscription of persons under 15

for military training.

87.  However, even if such reports were produccd, Gbao could not have taken any formal
action pursuant to thcir contents. As stated, he had no control over the G5 (or any other
security unit). Additionally, “the Overall Commanders of thc G5, MP, IDU and IO units
reported directly to the RUF High Command. The Leader, Battlefield Commander,
Battlegroup Commander, and Battlefield Inspector could exercise eommand and control over

the speeial units”. '2! This at no time ineluded Gbao.

88.  Additionally, regardless of the reports’ content, Gbao could not in any event initiate
investigations for miseonduet.'*? There are no findings to the effect that Gbao eould aet in his
capacity as Overall Security Commander or Overall IDU Commander besides recommend

action.

::7 Justice Boutet Dissenting Opinion to Trial Judgement, para. 21,
Yid
" prosecution Appellant Brief, para. 3.63.
20 Trial Judgement, paras. 2041, 2057 (applying muiatis mutandis the Court’s findings on Gbao’s participation
and significant contribution in Kenema) and 2105 (applying mutatis mutandis the Court’s findings on Gbao’s
Farticipation and significant contribution in Kono).
! Id, at para. 681.
122 14 at para. 684,
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5) The Trial Chamber Never Found that Gbao Worked Closely with the G5

Pursuant to Count 12

89.  The Prosecution noted in paragraph 3.63 that “Gbao was found to be working closely
with the G5”. This is a misleading statement presumably intended to create the perception that
Gbao worked closely with the G5 pursuant to the Trial Chamber’s findings under Count 12.
The actual finding was: “Gbao also worked closely with the G5 in Kailahun Town to manage

the Jarge-scalc, forced civilian farming that existed in Kailahun”.'?

90.  The Gbao Defence opposed this complete finding in its Appeal Brief in relation to

Count 13."%
6) Gbao’s Role in Enforcing Discipline was Strictly Limited

91.  The Prosecution argued that Gbao’s role was essential to the accomplishment of RUF
operations. According to the Prosecution, since his role was to maintain and enforce
discipline, Gbao was responsible for the implementation of forced civilian labour including

the recruitment of child soldiers.'*

92.  We wish to emphasise this alleged error of fact had no foundation upon testimonial
evidence: findings made were merely of a generalised de jure nature owing to Gbao’s title as
Overall Security Commander. It is difficult to understand how such general statements can
properly counter the Trial Chamber’s specific findings as to Gbao’s actual disciplinary

POWeTS.

93.  Firstly, Gbao could not initiate an investigation. In his role as IDU Commander, the
Trial Chamber stated that “[t]he IDU generally only commence an investigation at the order
of the Battlefield Commander, Battlegroup Commander, or a Brigade or Area Commander.
However, investigations were also instigated upon the filing of complaints by civilians™.'?® In

his role as OSC, Gbao could not commence Joint Seeurity Board investigations,m as “[tlhe

i3 14, at para. 2037,

124 Sge Ghbao Appellant Brief, Grounds 8(s) and 1.

12 prosecution Appellant Brief, para. 3.68.

128 Trial judgement, para. 684.

17 See generally Trial Judgement, paras. 701-703 for a description of Joint Security Boards of Investigation.
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High Command had the exclusive power to initiate a Joint Security Board investigation”.'?®

One might rhetorically ask how Gbao could reasonably be held responsible for disciplining

the RUF whilst he could not initiate an investigation.

94.  Secondly, following the opening of an investigation, Gbao’s role as IDU Commander
or OSC may have permitted him to investigate a particular alleged offence. However, most
investigations were handled at local level, without any known input from Gbao.'”> When he
was actually involved in an investigation, the Trial Chamber found that he had no right to take
independent action to discipline: that was the exclusive province of the High Command."*® He
could only recommend the implementation of eertain punishments. Additionally, the Trial

Chamber found that Gbao could not issue orders to fighters or other security units."!

95.  Without the authority to initiate investigations, issue punishments or otherwise pass
orders to RUF fightcrs or security units, we suggest that the Proseeution has asked the
Appeals Chamber to reverse the factual findings on Gbao’s acquittal based on flawed
reasoning. Not only does this involve a three-level extrapolation (that Gbao was responsible
for disciplinc; discipline included forced labour as described in the Indictment; and such
forced labour included the recruitment of child soldiers), even if the Appeal Chamber were to
accept this line of reasoning in ordcr for the Prosecution’s appeal to be upheld it would also
have to conclude that all disciplinary failures were ultimately Gbao’s responsibility and that it
amounted to a substantial contribution to the planning of the crime of eonscription and use of

child soldicrs.

D. Gbao did Not Aid and Abet the Crimes of Conscripting or Using Child Soldiers

96.  The Prosecution alternatively argued that Gbao’s conduct in Kailahun District
amounted to aiding and abetting all crimes charged in Count 12 of the Indictment found by
the Trial Chamber to have been committed both inside and outside Kailahun District.”*? It
divided its argument into aiding and abetting from 1996-1999 in Kailahun District and in

2000 in Bombali District.

128 Trial Judgement, para. 702.

'2 14 at para. 685.

1% 14 at paras. 686, 687, 701-703,

" 1d. at paras. 697, 698.

32 prosecution Appellant Brief, para. 3.77.
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i Gbhao did not Aid and Abet the Conscription of Child Soldiers in Kailahun District

97.  In attempting to establish that Gbao aided and abetted the crimes eommitted within
Count 12, the Proseeution relied upon its argument that Gbao planned the crime of
conscripting persons under the age of 15 for forced military training.’® As such, the Gbao

Defence relies Jargely upon the responses above.'**

98.  Additionally, the Prosecution asserted that based upon his position and authority,
Gbao must have aided and abetted the crimes committed by virtue of his physical presence at
the scene where they were committed.”®® In other words, the Prosecution appear to argue that
Gbao’s presence in Kailahun Distriet was alone enough to form a safe conclusion that he

approved of the acts of other RUF under Count 12.

99.  We submit that the Prosecution’s assertion that Gbao’s superior position and authority

in Kailahun District “cannot be disputed” "¢

was, in fact, controversial. As a eonsequence, the
Prosecution went on to argue that Gbao’s non-interference with crimes committed within

Count 12 may be seen as his taeit approval of the conduct of others in Kailahun District.'*’

100. In contrast to the ‘undisputed’ authority adopted by the Prosecution, the Trial
Chamber’s factual findings appear to be in contradiction. Gbao’s lack of authority has been
thoroughly discussed above.'*® Considering that Gbao had little authority when Bockarie and
other RUF commanders were in Kailahun District, that he lacked effective control over
security units (including the G5), that he was subordinate to the High Command, brigade/area
commanders and battalion commanders, that he held a role equal to other Overall Unit
Commanders and faced harassment from RUF fighters for ‘fighting with a book and a pen’, it
is hard to reasonably eonclude that Gbao’s physieal presence was capable of demonstrating

tacit approval.

13 14 at paras. 3.79, 3.80.

M See supra paras. 70-95.

135 prosecution Appellant Brief, para. 3.81.
1% Jd at para. 3.81.

137 ]d. ]

5% See supra paras. 70-95.
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i, Gbao did not Aid and Abet the Crimes under Count 12 in Bombali District

101.  The Prosecution also appealed the consequences of the Trial Chamber’s finding that
Gbao loaded former child soldiers onto a truck, thereby removing them from the ICC Centre
in Bombali District. It argued this “clearly facilitated and assisted in the commission of the
crime of use of child soldiers”.* Accordingly, the Prosecution argued Gbao should be held
individually criminally responsible for aiding and abetting under Count 12 in Bombali

District.

102. We submit that this finding effectively endorscd a scenario that was factually
impossible and had been reportcd by a witness who intentionally and materially lied during
cross-examination. The finding accordingly amounted to a wholly erroneous etror that should
be disregarded by the Appeal Chamber. Even if thc Appeals Chamber were to accept the Trial

Chamber’s finding, Gbao’s actions cannot properly be said to amount to aiding and abetting.

a. The Single Finding Made Against Gbao is Factually Impossible

103. As stated above, the Trial Chamber made just one factual finding in relation to Gbao’s
involvement in relation to Count 12. It stated that “[t]Jhe Chamber has found that Gbao loaded
former child fighters onto a truck and removed them from the Interim Care Centre in Makeni
in May 2000”.1% It found that this finding alone was “insufficient to constitute a substantial
contribution to the widespread system of child conscription or the consistent pattern of using

children to actively participate in hostilities™.'¥!

104. The Proseeution has accepted this factual finding but has suggested that the Appeal
Chamber additionally find “the only reasonable conclusion open to the Trial Chamber was
that the children that Gbao had taken from the ICC in Makeni were subsequently used in
combat for the RUF”."*2 The combat referenced is the fighting that took place between the
RUF and UNAMSIL personncl on the road between Lunsar and Makeni on 3 May 2000 and
the fighting in Lunsar on 4 May 2000.'* Given that Gbao was found to have loaded the

139

Prosecution Appellant Brief, para. 3.96.
10 Trial Judgement, para. 2235.

141 Id

142 prosecution Appeltant Brief, para. 3.91.
143 1d at paras, 3.93, 3.94.
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children onto trucks, and because fighting took place between the RUF and UNAMSIL in
Lunsar, the Prosecution asked the Appeals Chamber to find that “the RUF fighters deployed
in that area” (to fight against UNAMSIL) were those taken by Gbao from the ICC."** The
Prosecution has argued that the Trial Chamber failed to give proper consideration to whether
this aet constituted aiding and abetting a crime under Count 12. While rejecting the arguments
made by the Proseeution in their entirety, this factual finding was nevertheless an error of fact
since it was based upon an impossible chronological scenario, as well as being testified to by
a witness who was unsure of his own personal experience. For these reasons, the
Prosecution’s case that Gbao aided and abetted the attacks on UNAMSIL personnel through
the use of child combatants is unfounded, as the foundation upon which it was built was

wholly erroneous. This will be discussed further below.

1) The Factual Finding Could Not Have Happened in the Marnner Described by
TF1-174

105. The Prosecution is seeking to establish that Gbao was involved in pushing child
soldiers onto a truck and that they were later used in combat between RUF and UNAMSIL
personnel on 3 and 4 May 2000. However, the evidence used to seek to prove this fails by the

force of logic and chronological impossibility.

106. The Prosecution relied upon testimony from TF1-174 to substantiate their claim. He
testified that “on 6 May 2000, I [TF1-174] had left Makeni for Freetown”.'”” When he
returned on 14 May the fighting had extended to Lunsar.'*® Upon his return he noticed that

170 children were missing from the centre in Makeni.

107. The Prosecution argued in its Appeal Brief that they were removed in order to fight
UNAMSIL personnel along the Lunsar to Makeni highway on 3 May and in Lunsar on 4
May. This is impossible in reality, as the children had yet to be removed from the centre. As
noted, TF1-174 testified that he left Makeni on 6 May. Until 6 May, all 320 children,
including the 170 found to have been removed by Gbao, were still at the 1CC. It was only

upon his return that he noticed the children were missing.

Y 1d. at para. 3.94.
13 Id. at para. 3.92.
8 Jd.; also see Transcript, TF1-174, 21 March 2006, p. 66.
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108.  Sinee it was only upon his return on 14 May that he noticed that half the ehildren were
missing, it is impossible to suggest that the alleged fighters were removed to fight either along

the Lunsar to Makeni highway or in Lunsar on 3 or 4 May.
2) TF1-174 was Not Testifying in a Forthright Manner with the Trial Chamber

109. More generally, while the Trial Chamber eventually refused to find Gbao individually
criminally responsible under Count 12, the factual finding derived from TF1-174’s testimony
conceming loading children onto trucks must be seen as an error, as TF1-174 was not

forthright in his testimony on this issue.

110. As stated, the Trial Chamber found that Gbao “loaded [] children onto a truck and
removed them” from the ICC.'*" This finding was derived from TF1-174 alone. In his
testimony, however, he testified to the same event in two different ways. His second account

explicitly contradieted his first.

111. In evidence in chief, TF1-174 said he left Makeni on 6 May and returned on 14 May
2000.'"® It was between thesc two dates that Gbao allegedly loaded the former child soldiers
onto trueks and removed them from the ICC.!* In chief, TF1-174 testified he only became
awarc about these events (and that Gbao was involved) when he received a report on the

150

matter. ° When challenged in cross-examination the witness dramatically changed his

testimony, then claiming to have been present when Gbao was pushing the 1CC boys onto the

trucks.'!

112.  More importantly, in his direet testimony he said the incident took place while he was
away from Makeni. In cross-examination, he testified that it was while he was present in

Makeni. !5

113.  Additionally, if TF1-174 had witnessed Gbao’s removal of former child soldiers at the
1CC upon his return to Makeni, it could only have happened on 14 May 2000 at the earliest,

“7 Trial Judgement, para. 1690,
18 Spe generally Transcript, TF1-174, 21 March 2006, pp. 66-67.
19 Transcript, TF§-174, 21 March 2006, pp. 65-66.
150
id
1! Tyanscript, TF1-174, 28 March 2006, p. 95-96.
2 14 atp.95.
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when he returned from Freetown. By that date, fighting between the RUF and UNAMSIL had

ceased.

b. Gbao was Accosted by RUF Leadership for Re-Opening the ICC

114. The Prosecution also argued that Gbao “granted permission on behalf of the RUF
High Command for the re-opening of the ICC in Makeni”."*? It is not entirely clear why they
recalled this piece of TF1-174’s evidence. What is clear is that only half of the evidcnce was
presented. The Prosecution failed to mention that after signing the letter to authorise the re-
opening of the ICC, Gbao was accosted and embarrassed by RUF Leadership.'* This was not
because the RUF Leadership was necessarily opposed to the ICC, but because Gbao had no
authority to grant such permission. Jeopardising one’s position by covertly consenting to re-
open the ICC (which promoted the rehabilitation of former child soldiers) without the RUF
commander’s conscnt would, we submit, tend to emphasise Gbao’s desire to rehabilitate

former child soldiers rather than to send them into combat.

115.  This anecdote provided a clear example of Gbao’s authority in Makeni in 2000. While
his role was enhanced after the Lomé Peacc Accord, he still lacked the authority to make

basic decisions on his own.

c. Gbao was Not a Member of the RUF High Command

116. The Prosecution argued in paragraph 3.87 that “Gbao was clearly part of the RUF
High Command at that time and possessed influential decision-making power” in Makeni in
2000. This is patently untrue, and was clearly demonstrated by his humiliating failed attempt

to re-open the ICC.

117. The Trial Chamber found also repeatedly that Gbao lacked effective control'*® and that
the RUF High Command only included the Leader, Battle Ficld Commander, Battle Group

Commander, %

'** prosecution Appellant Brief, para. 3.89

134 Transcript, TF1-174, 28 March 2006, pp.71-72.
'3 Trial Judgement, paras. 2298, 2299.

138 14, at para, 657.
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i, Conclusion

118. For these reasons, the Appeals Chamber should dismiss the Prosecution arguments
that Gbao planned or aided and abetted the crimes found to have been eommitted under Count
12.

E. The Trial Chamber Correctly Held that Gbao was not Involved under Count 12 as a
Member of the JCE Between May 1997 and April 1998

119. In addition to asserting that Gbao planned or aided and abetted the crimes committed
undcr Count 12, the Prosecution additionally argued that “the Trial Chambecr erred in law/and
or crred in fact in finding that Gbao is not individually responsible for the conscription and/or
use of child soldiers as charged in Count 12 of the Indictment”."”” The only reasonable
conclusion open to any reasonable trier of fact, according to the Prosecution’s argument, is
that Gbao was individually criminally responsible under Article 6(1) for committing the
crimes charged in Count 12 as a participant in the JCE between May 1997 and April 1998.'*

120. The Prosecution’s arguments in seeking to reverse the Trial Chamber’s acquittal of
Gbao under Count 12 largely mirror those it made in seeking to conviet Gbao for planning the
conscription and/or use of child soldiers in paragraphs 3.54 — 3.98. The arguments in

paragraphs 57 - 118 of this brief, therefore, are incorporated herein.

i Gbhao did not Make a Significant Contribution to the JCE

121. For the reasons explained in Ground 8 of the Gbao Appeal Brief (and its 19 sub-
grounds), we submit that Gbao was not a member of the JCE found by the Trial Chamber to
exist between the AFRC and RUF, and therefore could not have made a significant
contribution. However, should the Appeal Chamber choose to uphold the Majority’s JCE
findings against Gbao, the Gbao Defence aceepts that he need not make a significant
contribution to the specific crimes found to have been committed under Count 12 to satisfy

the actus reus requirements under this Count.

157 prosecution Appellant Brief, para. 3.4,
138 14, at para. 3.6.
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13 Gbao did not Share the Intent of the other JCE Members or Principal Perpetrators of

the Crimes under Count 12

122.  In their attempt to reverse his acquittal under Count 12, the Prosecution argued Gbao
shared the intent with other participants in the JCE to commit the crimes as charged in Count
12. They argued that because Gbao was physically present in Kailahun Town and held a
position of power and authority with a supervisory role over the IDU, MP, 10 and G35, then he
must have shared the intent of the other participants in the JCE and that accordingly the Trial
Chamber erred in faet in acquitting him."”® Additionally, the Prosecution argued that sinee
Gbao was found to have shared the intent under Count 13 for enslavement, he should also

have been found to have shared the intent under Count 12.!%°

a. Gbao's Ostensible Position of Power and Authority doces not Demonstrate his

Intent under Count 12

123. Attempting to demonstrate Gbao’s intent as an alleged JCE member under Count 12
by relying upon findings as to his position and role mirrors the Prosecution’s arguments that
Gbao should be held individually criminally responsible for planning the conscription of
persons under the age of 15 for forced military training.'®! Accordingly, the Gbao Defence

largely relies upon its previous arguments listed in paragraphs 57-118 in this Response.

124,  As stated, Gbao was not a highly respected RUF officer in Kailahun District. He
played no role regarding military matters. Area and even battalion commanders in Kailahun

62 Additionally, he had no control over the Gs.1% Area,

District were superior to Gbao.
battalion and company commanders issucd orders to members of the G5, while Gbao could

not.'® The Trial Chamber did note two orders ostensibly issued by Gbao. While this hardly

1% See Prosecution Appellant Brief, paras. 3.36, 3.37.

180 14 at para. 3.42,

16! 14 at paras, 3.62-3.68, which discuss the Prosecution’s argument that Gbao planned the crimes under Count
12,

12 Soe supra, para. 72.

1% See supra, paras. 73-95.

1% See supra, paras. 73-84,
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demonstrated an entrenched routine or practice, neither of these examples actually showed he

had the power to issue orders. '%’

125.  The Prosecution has detailed the various findings demonstrating, at best, Gbao’s de
Jure status in the RUF. What they have failed to acknowledge was that Gbao had no command
and control over RUF fighters or security units, of which there are a wealth of findings.'®®
These include that “the Prosecution has failed to establish that Gbao was in a superior-
subordinate relationship with the perpetrators of” Count 12.'’ Combined with the dearth of
credible allegations made against Gbao under Count 12 it is difficult to understand the
assurance with which the Prosecution appeared to argue that Gbao possessed the requisite

intent.

b. Prosecution Should Not be Permitted to Demonstrate Intent Based upon
Findings Under Count 13

126. The Gbao Defence relies upon its arguments in paragraphs 61-63 above to respond to
the Prosecution’s argument in paragraph 3.42 of its Appellant Brief that because Gbao shared
the intent of the other JCE members under Count 13, he must have shared the intent under
Count 12, Based on the absence of factual findings that Gbao played any role in the forced
military training under Count 13, the Majority’s finding that Gbao planned and maintained a
system of enslavement centred entirely on their finding that he forced civilians to farm on

behalf of the RUF.

c. Gbao was Opposed to the Use of Child Soldiers

127. It was admitted during thc Gbao Defence case that some RUF soldiers used child
soldiers during the war. We submitted that at that time Gbao, however, was opposed to the

use of children for this purpose.

13 See supra, paras. 79-84.
186 See eg. paras. 2034, 2041, 2153, 2034, 2153, 2178, 2181, 2217, 2219, 2237, 2294, 2298, 2299,

%7 Trial Judgement, para. 2237.
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128. The Trial Chamber relied on DAG-080 throughout the Judgement. According to him
“it was wrong to use child combatants, and in Makeni in fact he [Gbao] colleeted them,
carried them to the St. Francis Secondary School, where they were given some sort of

education”, %

129. Prosecution witnesses were similarly supportive of Gbao’s disapproval of the use of
child combatants. Ngondi (TF1-165) confirmed that the CARITAS operation had been
authorised by Gbao.'®® While he did not possess the authority to authorise such a venture,'™
Gbao’s assent to CARITAS operations runs counter to the Prosecution suggestion that he
supported the enlistment of child soldiers. TF1-174 (a witness who the Gbao Defence submit
lied to the Trial Chamber in an effort to impugn Gbao) even acknowlcdged that just before the
confrontation between the RUF and UNAMSIL Gbao had facilitated the repatriation of

almost 100 ICC boys with their families.'”!

i, The Prosecution Improperly Sought to Convict Gbao under Form III Liability

130. Should the Appeal Chamber not accept the Prosecution’s argument that Gbao intended
the crimes committed under Count 12, the Prosecution still maintain that “on the basis of the
findings of the Trial Chamber...it was foreseeable to any participant in the JCE that the crime

»172 ywould be committed and that, therefore, Gbao

of conscription and/or use of child soldiers
should be found responsible under Form III liability for the conscription or use of child

combatants.'”

131. If the Prosecution seeks to reverse Gbao’s acquittal under Count 12 and substitute a
conviction of Gbao as a JCE member under Form III liability, it should first request the
Appeal Chamber to reverse the Trial Chamber’s finding that Count 12 was ‘within® the
common purpose of the JCE.'™ Count 12 cannot be “within’ the common purpose for some

JCE participants and ‘outside’ the common purpose for others.

'8 Transcript, DAG-080, 6 June 2008, p.90.
"% Transcript, TF1-165, 31 March 2006, p.17.
'™ See supra, paras. 114-115.

'7! Transcript, TF1-174, 28 March 2006, p.91.
'7 prosecution Appellant Brief, para. 3.43.

173 Id

17 See og. Trial Judgement, para. 1985.
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132.  Specifically, the Prosecution cannot be at liberty to argue that JCE members other than
Gbao intended to use child combatants to further their intention to take or maintain control
over the country of Sierra Leone while arguing at the same time that Gbao did not intend it
but that it was foreseeable. If Gbao did not intend it, he cannot be said to have been part of the

JCE since there 1s only one JCE in the RUF case and it is a Form 1 JCE.

iv. Conclusion

133.  In conelusion, we therefore submit the Appeal Chamber should uphold the Trial

Chamber’s findings under Count 12 and dismiss the Prosecution’s submissions.

E The Appeals Chamber Showld Not Extend the JCE in Regards to Counr 12 Past April
1998

134, The Prosecution argued that, should the Appeal Chamber reverse the Trial Chamber’s
finding that the JCE between the RUF and AFRC terminated in April 1998, Gbao should
additionally be held individually criminally responsible as a participant in the JCE for crimes

within Count 12 that were found to have been committed after the end of April 1998.

135. To support its position, the Proseeution again cited Gbao’s role as the RUF ldeologist,
or ideology instructor, arguing that he “dictated the spirit in which the crimes alleged in the
Indictment were committed”.'” It also relied upon the same arguments advanced to support
their ground of appeal that Gbao should be found to have committed, as a JCE member,

crimes under Count 12 between May 1997 and April 1998.

136. If the Appeal Chamber were to dismiss the Prosecution’s first ground of appeal, it
should equally dismiss this part of its second ground. However, if the Appeal Chamber were
to accept that the JCE can be extended beyond the termination date found by the Trial
Chamber, we submit it should not find that Gbao intended the crimes by virtue of his role as
ideology instructor or his position in Kailahun District for the reasons advanced in Grounds
8(a) and 8(b) of the Gbao Appellant Brief (in relation to his role as ideology instructor), as

well as paragraphs 19-21 and 39-49 under Ground 1 above.

'3 See Prosecution Appellant Brief, para. 3.52, where it statcd that “the Prosecution relies on paragraphs 2.168
and 2.169 and 3.10 — 3.44 in their Appeal Brief”.
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V. Response to Prosecution’s Third Ground of Appesl

137. The Prosecution alleged in its Appeal that the Trial Chamber erred in law and in fact
by acquitting Gbao of abducting and holding as hostage UNAMSIL personnel under Count 18
of the Indictment. They argued Gbao was guilty of aiding and abetting the abduction and
taking of hostage Major Salahuedin and Lt Colonel Jaganathan Ganase on 1 May 2000.

A Findings by the Trial Chamber

138. In its deeision on Count 18, the Trial Chamber held that “[t]he offence of hostage
taking requires [a] threat to be communieated to a third party, with the intent of compelling
the third party to act or refrain from acting as a condition for the safety or release of the
captives”.'”® It further found that “[tlhere is no evidence that the RUF stated to the
Government of Sierra Leone, the UN or any other organisation, individual or group of
individuals that the safety or release of the peacekeepers was contingent on a particular action

or abstention™.!”’

139. It found additionally that “the RUF did not...abduct the peacekeepers in order to
utilise their detention as leverage for Sankoh’s release [Sankoh being arrested 5 days after the

first abductions took place] as the peacekeepers were already being detained at the time of his

arrest”,!78

140. It concluded that “the Prosecution failed to prove what the Trial Chamber considered

to be an essential element of the crime of hostage-taking, namely, the use of a threat against

3179

the detainees so as to obtain a concession or gain an advantage and therefore acquitted

Gbao of Count 18.

7 Trial Judgement, para. 1964,
7 1d. at para. 1965.
8 14 at para. 1966.
' Id. at para. 1969.
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B Prosecution’s Appeal Against the Chamber’s Findings

141.  The Prosecution appealed these findings, arguing that the communication of a threat to
a third party 1s not a legal element of hostage-taking and that the Trial Chamber thereby erred
in law. The relevant question according to the Prosecution is whether the RUF held the
requisite intent to hold the UN personnel hostage, not whether that intent was ever

communicated to a third party.mo

142, The Prosecution asserted that the Trial Chamber erred in fact in finding that there was
no evidence that the RUF detained the peacekeepers with the intention to compel the Sierra

Leone Government and/or UN to stop the disarmament process. '*!

143, It also argued that the Trial Chamber erred in fact in finding that the RUF did not
abduct the peacekeepers in order to utilise their detention as leverage for the release of Foday
Sankoh, who was arrested S days after the first abductions on 1 May 2000.'* It instead argued
that the fact that Sankoh was arrested after the initial abductions at Makump DDR camp was

irrelevant. '**

144, It eoncluded this alternative argument with “Gbao was aware of the intention of the
RUF to capture and detain the UNAMSIL personnel with the intent to compel a third party to
act or abstain from acting... [therefore] Gbao is responsible under Article 6(1) of the Statute
for aiding and abetting the taking of hostages, as charged under Count 18 of the
Indictment”.!™ Specifically, it requested that Gbao be held responsible for aiding and abetting
the hostage taking of Major Salahuedin and Lt Colonel Ganese Jaganathan, the same
individuals in respect of whom he was convicted of aiding and abetting Kallon regarding

‘attacks’ under Count 15.'%

1% prosecution Appellant Brief, para. 4.21.
"Bl 14 at paras. 4.36, 4.57.

182 ]Ci

® 14 at para, 4.71.

18 14 at para. 4.112.

85 14 at para, 4.105.
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C. Preliminary Comments

i The Prosecution Continued to Rely Upon Findings it Knows are Questionable

145.  The Prosecution surprisingly persisted in their reliance upon evidence of Major
Maroa’s abduction whilst aware this version of events is in stark contrast to the account in a
statement given _ in 2004. The Prosecution stated in paragraph 4.111
that “[i}t was further found that Gbao later eseorted the abducted peacekeepers arriving in a
Land Rover to Makeni. He took three rifles out of the boot of his ear. Maroa was bleeding

from the mouth and the other three peacekeepers were limping”.'®

146. The Gbao Defence argued in Ground 14 of its Appeal that the Proseeution abused the
process of this Tribunal by failing to disclose what tumed out to be a highly exculpatory
statement given — before this trial started in July 2004.'*” Instead, the
document was disclosed to the Defence over two years later, after the Prosecution case closed.
The nature of the abuse elaimed was discussed in paragraphs 290 — 311 of the Gbao Appellant
Brief.

147. Continuing to aver that (Gbao facilitated Maroa’s abduction demonstrated the

Proseeution’s cynical determination to suppress what _ five
years ago and to persist with a case that stands in stark contrast || I RN

[l what happened. The Defence finds this offensive to the legitimacy of these proceedings.

148. Aceordingly we reiterate our argumént in Ground 14 of our Appeal Brief that Count
15 (and Count 18 if the Appeals Chamber upholds the Prosecution’s ground of appeal) should

be dismissed as against Gbao on the basis of abuse of process.

149. The Prosecution may be well advised to observe the following salutary dicta in
Kupreskic:

“the Prosecutor of the Tribunal is not, or not only, a Party to adversarial
proeeedings, but is...an organ of international criminal justice whose object is not

1% prosecution Appellant Brief, para. 4.111.
"*7 The Ground of appeal was founded upon the Trial Chamber’s refusal to consider the Defence argument that
this action constituted an abuse of process; however, a clear indication of the Prosecution’s abuse can be found

in this ground.
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simply to secure a conviction but to present the case for the Prosecution...in order

to assist the Chamber to discover the truth in a judicial setting”.'®

150. We submit that by continuing in their determination to implicate Gbao for facilitating
Major Maroa’s abduction, the Prosecution has failed in its role and duty as an organ of

international criminal justice.

iL. Gbao Cannot be Found Responsible for the Abduction and Hostage-Taking under
Count 18 for the Physical Assault on Major Salahuedin, as He was Never Abducted

151. Reealling Gbao’s conviction of Count 15 by way of aiding and abetting the physical
assault on Major Salahuedin, the Proseeution stated that “on the basis of the Trial Chamber’s
findings and the evidence in the case as a whole, the only conclusion open to any reasonable
trier of faet is that Gbao is additionally guilty under Article 6(1) on the basis of these facts for

the crime of hostage-taking”.'®

152. The failure of the Prosecution’s logic is pitifully simple: Major Salahuedin was not
abducted. Whilst the Trial Chamber did find that Salahuedin was punched in the face,
“[eleventually, the peaeckeepers managed to take and hide Salahuedin™.'”® After his

concealment Salahuedin’s name was not mentioned again.

153. We urge the Prosecution to acknowledge this in order to save the Appcal Chamber

valuable time.

fii. The Prosecution is Correct in Noting that, had Gbao Been the Interlocutor, Perhaps

the UNAMSIL Conflict Would have been Resolved

154. In seeking to attribute Gbao with individual criminal responsibility the Prosecution
noted that “[tJhe Trial Chamber found that after the first abductions, Mendy and Gjellesdad

went first” to speak with Gbao because, as Ngondi testified, their discussions had been

8 prosecutor v. Z. Kupreskic, M. Kupreskic, V. Kupreskic, Josipovic and Santic, Case No. IT-95-16-A,
Decision on Communications between the Parties and their Witnesses, 21 September 1998, p.3. Judge Antonio
Cassese, writing for the Trial Chamber, was writing in response to improper contact between the Prosecution and
a wimess who had already taken an oath in the case.

'* prosecution Appellant Brief, para, 4.105.

' Trial Judgement, paras. 1791, 1890(i), 2261, 2263.
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successful in the past. They were unable to mcet with him. The Prosecution concluded this

paragraph by noting that Gbao had been an important interlocutor.

155. The Gbao Defence potentially agrees with this assertion and, had the UN staff been
successful in reaching Gbao, one can only speculate as to whether further escalation of the
conflict could have been avoided. As the Trial Chamber held, Gbao had attempted to interfere
with the first set of attacks at the Makump DDR camp on 1 May.'! But after that, he was

absent from the scene.

156. It would be wholly unfounded and wrong to infer that simply because the UN
personnel were unsuccessful in reaching him, Gbao supported the hostage-taking. Instead we
submit this demonstrated that Gbao was irrelevant when military offieers beeame involved in
the RUF/UNAMSIL eonfliet. We suggest it was far more likely that the UN personnel were
instructed to speak to someone other than Gbao since Gbao had no power to control military

officers or decisions during these events.'”?

D. The Prosecution is Incorrect In Asserting that the Trial Chamber Erred in Law

157. As stated above, the Prosecution appealed the Trial Chamber’s finding that they had
failed to prove an essential element of the erime of hostage-taking. The Prosecution appealed
on the basis that the eommunication of a threat to a third party is not a legal element of
hostage-taking and that, therefore, the Trial Chamber erred in law. The rclevant question,
according to the Prosecution, is whether the RUF had the intent to hold the UN personnel

hostage, not whether that intent was ever eommunicated to a third party.””?

158. The third element of the crime of hostage-taking, that the Prosecution should
demonstrate “the Accused intended to compel a State [or other actor] to act or refrain from
acting as an explicit or implicit eondition for the safety or the release of such person” is a
central issue in their appeal.” It is in relation to this third element that the Prosecution

submitted there is no requirement of such communication to a third party.

**! Trial Judgement, para. 1790.

9214 at paras, 2298, 2299.

%5 prosecution Appellant Brief, para, 4.21.
1% Trial Judgement, para. 240.
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159. The Prosecution’s submission was, according to them, supported by a wealth of
sources including the Geneva Convention Additional Protocol II, the ICTY, ICTR and ICC
Statutes, legal eommentary, the domestic law of countries throughout the world, and the
Blaskic and Kordic and Cerkez cases at the ICTY. Based upon these sources the Prosecution
concluded that most of these authorities provide no requirement that a threat be

communicated to a third party.

160. The Defence submit in response that there is no legal element that requires a threat be
communicated to a third party because such communication is inherent in the taking of

hostages.

161. Based on this reasoning one might suppose that the reason why Blaskic and Kordic
and Cerkez cases did not discuss the issue of whether specific threats were made was because
the making of such threats was inhercnt within the finding that the individuals in those cases
were in fact hostages. Additionally, the Lambert Commentary relied upon by the Prosecution
to support their argument actually supports the Trial Chamber’s perspective on this issue.'”
After citing a long paragraph ostensibly in support of their position that it is intent, and not
eonmmunication, that is relevant to a finding of hostage-taking, the Proseeution noted “the
compulsion must be directed towards a third party”.'®® This, in fact, directly supports the Trial

Chamber’s findings that the threat must be communicated to a third party.

E. The Prosecution is Incorrect in Asserting that the Trial Chamber Erred in Fact

162. The Prosecution additionally argued in its Appeal that the Appeal Chamber should
reverse the Trial Chamber’s finding that the RUF did not detain the peacekeepers with the
intcntion to compel the Sierra Leonean Government and/or UN fo stop the disarmament
process.ig? It also suggested that the Trial Chamber erred in finding that the RUF did not
abduct the UN personnel in order to utilise their detention as leverage for the release of Foday

Sankoh, who was arrested on 6 May 2000.1%%

195 prosecution Appellant Brief, paras. 4.31, 4.32.
1% 14 at para. 4.32 (other citations omitted).

Y7 Id. at paras. 4.58-4.70.

'8 Id at paras. 4.71-4.75.
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i The Prosecution did not Sufficiently Demonstrate that Gbao Possessed the Actus Reus

Necessary under Count 18

163. The Gbao Defence recalls the arguments in made in Ground 15 of its Appellant Brief
and incorporates these arguments by reference that Gbao demonstrated the neccssary actus

reus to be found individually criminally responsible under Count 18.'%

i, The Prosecution did not Sufficiently Demonstrate that Gbao Possessed the Mens Rea

Necessary under Count 18

a. Intent related to the Course of the Disarmament

164. The Prosecution argued that the Trial Chamber erred in finding that it was not the
RUF’s intention to compel the Government of Sierra Leone and/or the UN to refrain from
continuing the DDR process as an explicit or implicit condition for the safety or the release of
the UNAMSIL personnel. As a consequence, it crred in fact, in the Prosccution’s estimation,

by failing to find that the third element under Count 18 was satisfied.

165. In this respect, the Prosecution presented factual findings that sought to demonstrate
how Gbao and other RUF opposed disarmament, leading to the conclusion that the abductions
were committed by the RUF in order to compel the Sierra Leone Government and/or the UN

to stop the disarmament process for the continued safety and/or release of UN personnel.
166. This set of findings is incorrect for the reasons listed below.
1) Inappropriate Standard and Use of Evidence by the Prosecution
167. Many of the findings relied upon by the Prosecution in its argument do not meet the
standard required to reverse factual findings on prosecutorial appeals. These included the

following assertions in the following paragraphs:

1. 4.63: The Prosecution asserted that “[tjhe Prosecution submits that a

reasonable trier of fact could infer from this wilful misinformation...”

' Gbao Appellant Brief, paras, 313 - 354.
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ii. 4.67: They argued: “[t]he fact that the RUF abducted high-ranking UNAMSIL
staff also gives rise fo an inference that they intended...”

i, 4.68: They stated that “[tlhe fact that the RUF abducted high-ranking
UNAMSIL staff also gives rise to an inference...”

iv. 4.70: They stated that “[t}he Prosecution submits that the fact that the RUF
leadership was called to Monrovia to negotiate the release of the UNAMSIL
peacekeepers is a sfrong indication that...”; and

v. 4.70: They further stated that “it is reasonable to infer that the RUF did seek

certain concessions in exchange for the rclease of the peacekeepers”.

168. The Prosecution is aware of the standard required to reverse factual findings made by
the Trial Chamber. As stated in paragraph 1.10 of its Appeal Brief, they stated that
“considering that it i3 the Prosecution that bears the burden at trial of proving guilt of the
accused beyond reasonable doubt, the significance of an error of fact occasioning a
miscarriage of justice is somewhat different for a Prosecution appeal against an acquittal than
for a defence appeal against conviction...[tlhe Prosecution must show that, when account is
taken of the errors of fact committed by the Trial Chamber, all reasonable doubt of the

eonvicted person’s guilt has been eliminated” 2%

169. Arguing in this section that a reasonable trier of fact ‘could infer’ something, that the
facts ‘give rise to an inference’, or that a particular factual finding gives ‘a strong indication’
does not satisfy this striet standard of proof that the Prosecution faces in reversing findings of
fact on appeal. In fact, it would not satisfy the evidentiary burden at the trial level, as facts

must be proven beyond reasonable doubt and cannot just be a reasonable inference.

170. Given the onerous time pressures facing both Prosecution and Defence teams in
preparation of their arguments, such mistakes may be understandable. However, the
Prosecution should now reeonsider whether they will be able to sustain the above assertions
aecording to the proper standard of proof on appeal of acquittals. Unless all reasonable doubt
as to guilt ean properly be said to have been eliminated, the Appeals Chamber should not be
burdened with such assertions. By use of its language, the Prosecution appears already to have

implicitly conceded that they are unable to satisfy the appropriate standard of review required

X0 prosecution Appellant Brief, para, 1.10.
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to overturn the Trial Chamber’s factual findings. Urging the Appeals Chamber merely to draw
inferenees, or observe strong indieations does not go nearly far enough in discharging the

evidentiary standard of proof that is absolutely necessary.

2) The Proseeution Cannot Rely upon Exhibit 190

171. The Proseeution relied upon Exhibit 190 in paragraphs 4.62 and 4.66 in order to make
further allegations against the Accused. This i1s impermissible and infringes upon the rights of
the Accused. As counsel in this case are aware, Exhibit 190 was a highly contentious
document. While the Gbao Defence does not object to its inclusion, its admission into
evidence was consistently opposed by the Kallon Defence.?’' It was originally introduced into
the trial record for the sole reason of providing context to the cross-examination of Jaganathan

Ganase by counsel for the Third Accused and nothing morc.”%

172. The Prosecution seeks to use this document to demonstrate that Gbao and others held
the requisite intent “to compe! the Government of Sierra Leonc as well as the UN to refrain
from continuing thc DDR process”.2® Such a document may only be employed to provide

context during one particular cross-¢xamination.

173. Beyond that, it is uncontroversial that documentary evidence — which is incapable of
being tested by the Defence — may not be used to substantiate the acts and conduct of the
Accused. The Trial Chamber confirmed this when stating “[t|he Chamber will not make use
of the evidence admitted under this rule, where it goes to prove the acts and conduct charged

against the Aecused if there is no opportunity for cross-examination”. 204

174. The Prosecution sought to use Exhibit 190 to show that Gbao was opposed to

disarmament, thereby demonstrating his mens rea under Count 18. Since their attempt to use

®! See gg. Transcript, Mortis Kallon, 17 April 2008, pp. 60, 90; Transcripts, DMK-444, 5 June 2008, pp. 66-69;
also see Prosecutor v. Sesay et al., SCSL-2004-15-T-1133, Kallon Response to Gbace Request for Leave to Add
Twe Documents to its Exhibit List and to Admit Them as Evidence, 21 May 2008, in response Prosecutor v.
Sesay et al., SCSL-2004-15-T-1126, Gbao-Request for Leave to Add Two Documents to its Exhibit List and to
Admit Them as Evidence with Confidential Annexes, 16 May 2008.

2 prosecutor v. Sesay, Kallon, Gbao, Doc. No. SCSL-04-15-T-620, Decision on Prosecution Motion 1o Admit
into Evidenee a Document Referred to in Cross Examination, 2 August 2006, p. 4.

I prosecution Appellant Brief, para. 4.58.

™ Trial Judgement, para. 513; also see para. 513, fn. 364,
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documentary evidence goes to (Gbao’s aets and conduct, we submit it should not be

considered by the Appeals Chamber.

3) Gbao was not Opposed to RUF Disarmament
a) Gbao’s Aetions on 17 April 2000

175. The Prosecution asserted that Gbao’s behaviour at the Makeni Reception Centre on 17
Aprl 2000 demonstrated his hostility to the DDR programme.”®® They noted that he
threatened to burn down the UN tents (set up for purposes of disarmament at the Makump

206

DDR camp) if the UN personnel did not dismantle them.”™™ After this event, the Prosecution

stated that Ngondi, the UNAMSIL commander on the ground, met Gbao to discuss matters.>"’

176. The Prosecution failed to mention the critically important conversation that Gbao and
Negondi had which illustrated Gbao’s true attitude towards disarmament. When Gbao and
Ngondi spokc, it was clear that Gbao was not opposed to it. Ngondi stated that Gbao
“couldn’t give me the reason why they’re not going to do that [disarm]. And as usual, we had
a lot of understanding and respect for one another with Augustine Gbao...ke said that our
reception centre should remain and since the disarmament is for long term, we should - each
party should report, give a report to their headquarters on what is going on in the crowd, that
there was no need of having combatants demonstrating in town [there were other protests in
town]”.>”® This clearly demonstrated that Gbao’s intention was to promote disarmament in co-

operation with Ngondi and UNAMSIL.

177. It appears that as well as disarmament in general, Gbao and Ngondi went on to discuss
the other protests going on in the Makeni area at that time. In conclusion, Defence counsel
asked him: “[w]ould you apree it was Augustine Gbao, on the RUF side, who was
instrumental in urging those people to disperse peacefully on the 17%72% He answered: “Yes,

yes yes, Gbao. I commend him for that” *'°

203 prosecution Appellant Brief, para. 4.108.

2% 14 at para. 4.69(i).

207 Id

2% Transcript, Leonard Ngondi, 31 March 2006, pp. 16-17.
2% 1d at pp. 17-18.

210 Id.
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178.  We submit it is difficult to eonclude that Gbao opposed disarmament given his
personal interaction and co-operation with Ngondi on 17 April 2000 in order to disperse

protests against disarmament throughout Makeni town.

b) TF1-071’s Testimony about Gbao Threateming Execution for Premature

Disarmament

179. The Proseeution also argued that in the second half of April 2000 Gbao warned that
any RUF fighter found disarming secretly would face execution.”!! This statement eame from

TF1-071 and was used by the Prosecution to argue that that Gbao opposed disarmament.

180. The Trial Chamber erred in faet by relying upon this testimony,>'? as TF1-071 was not
a reliable witness in relation to his testimony regarding UNAMSIL. Firstly, he claimed that he
only became aware of Gbao in 2000 or 2001.%" It seems unlikely that he would have been
aware of Gbao’s attitude to disarmament in early 2000 if he may not even have known who he
was. Additionally, TF1-071 elsewhere shamelessly lied about the UNAMSIL ineident, giving
a hearsay account that on 1 May, Gbao “ordered the securities to open arms at the
peacekeepers” at the Lumsar DDR camp at the same time as the fighting raged in
Magburaka.2l4 There are no Trial Chamber findings that Gbao ordered any security to open
arms against anyone during the entirety of the Indictment period, much less on 1 May, when
no armed battles took place. Additionally, TF1-071 testified about events that actually took
place at the Makump DDR camp, not Lunsar as he testified. His testimony went against the
weight of all other relevant testimony in the case, was plainly false and demonstrated a patent
disregard for the truth. One assumes that the Prosecution is aware that TF1-071°s evidence
bears no relation to testimony provided by other Proseeution witnesses that led to convictions

under Count 15.

181. It is also worth noting that TF1-071 gave detailed statements to thc Prosecution on 17
November 2002, 12 February 2003 and 13 September 2004. Each contained great detail on
the UNAMSIL events. Remarkably, none of them mentioned Gbao in any capacity.?'?

2! prosecution Appellant Brief, para. 4.108.

42 Gop Trial Judgement, para. 1780.

U Transcript, TF1-071, 26 January 2005, p.62.

21 Transcript, TF1-071, 24 January 2005, pp.10-14,
5 Transcript, TF1-071, 27 January 2005, pp.40-42.
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h. Intent Related to Sankoh's Arrest

182. The Prosecution additionally/alternatively argued that the Trial Chamber erred in their
finding that “the RUF did not abduct the peacekeepers in order to utilise their detention as
leverage for Sankoh’s release” since Sankoh had not been arrested at the time of the
abductions.”'® The Prosecution advanced two separate arguments;

i. It made no difference whether the mens rea element for hostage-taking existed
at the time of the initial detention of the victim, or whether the mens rea came
into existence at a later point in time;*'’ and

if. In the alternative, the only reasonable conclusion is that this intention must
have been formed when Sankoh was arrested.'® If the intent were formed later,
the situation would then transform into one of hostage-taking at the time that

the intent is formed 2!

183. The first argument fails by reason of common sense - how could the mens rea element
be satisfied at the moment Kallon arrested Jaganathan (the only relevant arrest related to
Gbao’s individual criminal responsibility) if the ostensible purpose for the abduction did not
take place until five days later? In other words, how could Kallon have been possessed of the
requisite general and specific intent on 1 May to take Jaganathan hostage in order to compel
Sankoh’s release when he had not yet even been arrested? The argument is fatuous and cannot
possibly constitute an error by the Trial Chamber. It is imaginative but sadly mistaken for the
Prosecution to argue that the issue as to when the mens rea arose is irrelevant to their case

against Gbao on Count 18.

184. Should the Appeals Chamber find that the mens rea did arise later, Gbao cannot be
seen to be criminally responsible for the simple reason that he was absent from any findings
after Kallon abducted Jaganathan. Gbao played no role in the abductions that followed. Thus,
even if the mens rea were said to have arisen sometime after Sankoh’s arrest on 6 May, it

cannot be imputed to Gbao in relation to Jaganathan’s abduction as he did not have

FaL

Trial Judgement, para. 1966.

7 prosecution Appellant Brief, para. 4.71.
218 14 at para. 4.71.

29 14 at paras. 4.55,4.71,4.73,4.74,4.75.
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knowledge of the principal offender’s general or specific intent to take the hostages, which is

necessary for a finding of aiding and abetting under this Count.??

V. Comments on Kallon Appellant Brief

185. The Second Accused’s Appeal Brief took positions adverse to the Third Accused’s
interests. It sought, largely through discredited or otherwise non-crediblc Prosecution
testimony and crrors of fact within the Trial Chamber Judgement, to cast doubt upon Gbao’s
desire for disarmament and to exaggerate his role in the conflict. It is unfortunatcly incumbent

upon the Gbao Defence to issue a response to these arguments.

A Kallon Brief and UNAMSIL Conflict

186. In their Brief, Counsel for Morris Kallon posited arguments directed to Gbao’s
individual criminal responsibility. Four separate arguments against Gbao’s interest were
made. Firstly the Kallon Defence adopted, inter alia, that “RUF combatants were scared to
disarm because Gbao (not Kallon) threatened to execute any combatant found disarming
clandestinely”.*?' Additionally, they appeared to suggest that because Kallon “was not in
command of the operations that took place at the DDR Camp Makump from the 17 April
2000 to May 2000 it was Gbao who was in charge.

187. The Kallon team also appeared to adopt discredited Prosccution testimony by claiming
that Gbao “secured” Jaganathan and took him to Teko Barracks.”?? They further noted the
Trial Chamber finding that Gbao loaded former child soldiers onto trucks and took them away

in the first month of May 2000.*

188. The Kallon Team’s act of seeking to implicate Gbao in an effort to dilute Kallon’s
culpability is deeply ironic. During the entirety of both Kallon and Gbao’s defence cases, the

Kallon Defencc repeatedly obstructed Gbao’s defcnce team’s attempts to put its case,

229 prosecution Appellant Brief, para. 4.106, citing Trial Judgement, para. 280; CDF Appeal Judgement, para.
367: Prosecutor v. Ntakirutimana, tCTR-96-10-A and ICTR-96-17-A, Appeals Chamber, 13 December 2004,
para. 501; Prosecutor v. Ndindabahizi, ICTR-2001-71-T, Judgement and Sentence, Trial Chamber, 15 July 2004,
Ea:a‘ 457; Krsti¢ Appeal Judgement, para. 140; Vasiljevi¢ Appeal Judgement, para. 142.

M Kallon Appellant Brief, para. 273.

2 14 at para. 283.

D |4 at para. 273, fn. 610.
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objecting on the basis that co-accused should not be permitted to implicate one another.?**
Such a position went against the weight of the jurisprudence?® and, coupled with repeated
interventions by the Trial Chamber severely handicapped the Gbao Defence’s ability to

properly present its case.?®

189. As was repeatedly insisted during the trial th¢ Gbao Defence’s motive was never to
implicatc Kallon. We were duty-bound to present witnesses to fully explain the events of 1
May 2000,

190. Gbao was convicted pursuant to Kallon’s acts and conduct at the Makump DDR camp
on 1 May 2000. As the Trial Chamber found, Gbao did attempt to stop, or “cool down”
Kallon at the scene.”’ The critical fact that Gbao tried to prevent the principal criminal
perpetrator (as found by the Trial Chamber) from going further was a matter of equally
critical importance not only to the Gbao Defence but also, in our view, to the Trial Chamber
in order that they might have access to the full facts prior to their assessment of culpability for

what occurred. This could only be demonstrated through evidence from the witness box,

2% | fact, the Kallon Defence even went so far as to suggest that the Gbao Defence, in seeking to demonstrate
that Kallon was at the Makump DDR camp on | May 2000, was acting in a manner that was “vexatious,
superfluous and abusf{ing] the court’s process”. See Prosecutor v. Sesay, Kallon and Gbao, Kallou Response to
Gbao Request for Leave to Add Two Documents to its Exhibit List to Admit them as Evidence, Doc No. SCSL-
04-15-1135, 21 May 2008, para. 14; afso see Transcript, 17 Junc 2008, p.121, where Kallon Couusel stated that
“[i]t really seems that his instructions proper are not to inculpate this defendant unuecessarily, yet he persists in
doing so and really compromises the faimess of the trial in that conduct”. Counsel for Kallon then suggested that
Counsel for Gbao was violating his Code of Conduct (p.121%; Transcript 17 April 2008, p.36, where Counsel for
Kallon stated “sincerely, it cannot be his duty, and he knows, to try to impeach the testimony of this witness. 1t
will bring about a conflict and he should be reminded, you’ve done so many times, about the nccessity to respect
Rule 82 in the joint trial”. Rule 82 of the Rules of Procedure rclate to the nature of joint, but separate, trials,

15 See Prosecutor v. Brdjanin and Talic, Case No. IT-99-36-T, Decision on Motions by Momir Talic for a
Separate Trial Leave to File a Reply, 9 March 2000, which stated that “[a] joint trial does not require a joint
defence, and neeessarily envisages the case where each accused may seek to blame the other. The Trial Chamber
will be very alive to the ‘personal interest’ which each accused has in such a case. Any prejudice which may
flow to either accused from the loss of the ‘right’ asserted by Talic here to be tried without incriminating
evidence being given against him by his co-aecused is not ordinarily the type of serious prejudice to which Rule
82(C) is directed. The Trial Chamber recognises that there could possibly exist a case in which the circuinstances
of the conflict between the two accused are such as to render unfair a joint trial against one of them, but the
circumstances would have to be extraordinary™.

#2¢ See eg. Transcript, 16 June 2008, pp.60-65, where it was stated that identifying Kallon as being present at the
Makump DDR camp was “prohibited territory” and the Chamber thereby instructed Counsel to “guide” the
witness to refrain from testifying to events of which lie had personal knowledge; afso see Transcript, 17 June
2008, p.104, where Counsel for Gbao stated that “I’ve been prevented from putting Mr Gbao’s side of the story
beeause it offends Mr Kallon. I'm simply asking the Court to consider what might be offending Mr Gbao. Now,
Mr Gbao’s defence, and I think it’s clear to everybody, is that he attempted to prevent a crime taking place. What
kind of proceedings prevent that defence from being aired?” (emphasis added).

™7 Trial Judgement, para. 1790.
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adduced either through cross-examination or through the evidence of Gbao Defence witnesses

in chief.

191. At the Appeal stage the Kallon Defence is now seeking to implicate Gbao in an
attempt to exonerate Kallon. While there is nothing wrong with this approach, it is an ironic

contradiction to the previous position they maintained so vociferously at the trial.

B. The Evidence

192.  While we do not suggest it is necessarily impermissible to do so, the Kallon Defence
mistakenly relied upon evidence that was both unreliable and discredited. The Trial
Chamber’s finding that Gbao threatened RUF members with execution if they disarmed was,
as we stated in our Appellate Brief>* and in our Response,” a clear error of fact by the Trial
Chamber given TF1-071’s demonstrable disregard for the truth particularly during his
evidence conceming events surrounding the UNAMSIL incident(s). We submit that TF1-
071’s determination to mislead the Trial Chamber demands that any allegation he made in

relation to the UNAMSIL events requires, at the least, corroboration.

193. The Kallon team also suggested that, since Gbao was at the Makump DDR camp on
17 April to protest against disarmament, Kallon could not have been in charge of
operations.m Thereby they again attempted to create the appearance that Gbao was opposed
to disarmament and, perhaps, in charge of operations. It is notable however that the events of
17 April ended amicably between Gbao and UNAMSIL. Brigadier Ngondi and Gbao met and
agreed that disarmament was indeed in the RUF’s long-term interests. Following the meeting
both Gbao and Ngondi were able to disperse similar protests taking place that day throughout
Makeni town. It is significant that no erimes were comnmitted on 17 April and that Ngondi

specifically “commended” Gbao for his assistance in faeilitating disarmament that day '

194. Additionally, not only did Gbao render assistance to UNAMSIL on 17 April it was
found by the Trial Chamber that Gbao had no effective control over RUF during the

8 Gbao Appellant Brief, para. 316.

¥ See supra, paras. 178-180.

50 K allon Appellant Brief, paras. 272, 273.

2! Transcript, Leonard Ngondi, 31 March 2006, pp. 17-18.
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4375
Indictment period, which of course includes the period of the UNAMSIL conflict.?*? Thus, he

could not have been “in charge” of operations.

195. In relation to Gbao’s role at the camp on 1 May, it should be recalled that whilst he
was clearly upset, he did nothing more than threatening not to move from the road outside the
camp.”> He was unarmed and issued no orders to anyone while he was present at the camp. ™"

There were no armed confrontations and no fighting took place until other RUF arrived.

196. The Kallon Defence also referenced testimony that Gbao ‘secured’ Jaganathan at Teko
Barracks. This is untrue and contrary to what Jaganathan himself testified.”* It also went
against the weight of the evidence. According to the findings, Gbao’s role in the UNAMSIL
conflict ended when, according to the Trial Chamber’s findings, Kallon arrested and abducted

Jaganathan.

197. Finally, the Kallon Brief made reference to Gbao allegedly loading former child
soldiers from the ICC into trucks and removing them.*® This emant finding has been

conclusively addressed in paragraphs 103-113 above.

VI. Conclusion

198. For the various reasons listed throughout this Brief, the Appeals Chamber should
refuse to reverse the acquittals against Gbao and reject all three of the Prosecution Grounds of

Appeal.

Filed in Freetown, 25 June 2009

" et

John Cammegh Scott Martin

2 See Trial Judgement, paras. 2298, 2299.

255 14 at para. 1786.

234 Transcript, Ganese Jaganathan, 21 June 2006, pp. 13-14.
2 Trial Judgement, para. 1798.

6 Kallon Appellant Brief, para. 273, fn. 610.
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Judge David Hunt, Presiding

Judge Florence Ndepele Mwachande Mumba
Judge Fausto Pocar

Registrar:
Mrs Dorothee de Sampayo Garrido-Nijgh

Decision of;
9 March 2000

PROSECUTOR
v

Radoslay BRDANIN & Momir TALIC

DECISION ON MOTIONS BY MOMIR TALIC
FOR A SEPARATE TRIAL
AND FOR LEAVE TO FILE A REPLY

The Office of the Prosccutor:

Ms Joanna Korner
Mr Michael Keegan
Ms Ann Sutherland

Counsel for Accused:

Mr John Ackerman for Radoslav Brdanin
Maitre Xavier de Roux and Maitre Michel Pitron for Momir Talic

I Introduction

1. The accused — Radoslav Brdanin ("Brdanin") and Momir Talic ("Talic") — are jeintly charged in the
amended indictment with a number of crimes alleged to have been committed in the area of Bosnia and
Herzegovina now known as Republika Srpyka. Those crimes may be grouped as fotlows:

. . L L.o2
(1 ‘;,w::nocldcl and complicity in genocidc;=

(ii) perseeutions,é extermination deportation? and forcible transfer® (amounting to inhumane acls), as
crimes against humanity;

(iii) torture, as both a crime against humani’[yz and a grave breach of the Geneva Conventions;E

(iv) wilful killingg and unlawful and wanton extensive destruction and appropriation of property not

justified by military neccssity,'—o as grave breaches of the Geneva Conventions; and

1 sur 10 24/06/2009 10:19
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Fo
(v) wanton destruction of cities, towns or villages or devastation not justified by military necessil;yu and

destruetion or wilful damage done to institutions dedicated to religion,l—2 as violations of the laws or
customs of war.

Each count alleges that each of the accused is responsible both individually pursuant to Article 7(1) of the
Tribunal’s Statute and as a superior pursuant to Article 7(3). The indictment defines individual

responsibility as including the commission of a crime by the accused both personally and by way of aiding

and abetting the commission of a crime by others.2

II The application
2. Talic has filed a motion seekiug a separate trial in relation to the amended indictment ("Motion” .
The application is made by way of a preliminary motien pursuant to Rule 72 of the Tribuual’s Rules of
Procedurc and Evidence, and within the pcriod perminted by Rule 50(C). He relics upen Rule 82(B),
which providcs:
The Trial Chamber may order that persons accused joinily under Rule 48 be tried separately if it considers it

necessary in order to avoid a conflict of interests that might eause serious prejudice to an accused, or  protect
the interests of justice.

Rule 48 permits persons accused of the same or different critnes committed in the course of the same
transaction to be jointly charged and tried.

3. Itisargued on behalf of Talic that a joint trial is not justified because neither the witnesses nor the

documents will be the same in relation to the prosceution case against each of the accused? that separate
trials are required in order to avoid any eontliet of interest likely to cause serious prejudiee, and that only

separate trials would ensure a proper administration c-f_iusticfs.m Before referring to the detail of that
argument, and in order more fully to undersland the nature of the conflict of interest and of the likely
prejudice asserted, it is necessary first to ideutify, as succinctly as possible, the case now pleaded by the
prosecution against the twao accused jointly.

HT The plcaded case
4, The amended iudictment alteges that:

(i) In 1992, the Assembly of the Serbian ?eople in Bosnia and Herzegovina adopted a
declaration on the Proclamation of the Scrbian Republic of Bosnia and Herzegovina, an entity

which eventually became known as Repuhiika Srp.s‘ka:l—?

(ii) The signifieant Bosnian Muslim and Bosnian Croat populations in the areas claimed for
the new Serbian territory were seen as a major problem in the creation of sueh a territory in
those areas. and the removal of nearly all of those populations {or "ethnic cleansing”) was

part of the overall pian to ereate the new Serbian r.erritory.E

(111} To achieve this goal, the Bosnian Serb authorities initiated and implemented a course of
conduct which ineluded:

(a) the creation of impossible conditions (involving pressure and terror taetics,
including summary executions) which would have the effect of encouraging the
non-Serbs to leave the area;
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(b) the deportation and banishment of those non-Serbs who were reluctant to L)-L’-'DS"
leave; and

(c) the liquidation of those non-Serbs who remained and who did not fit into the

concept of the Serbian state. 2

(iv) Between April and Deceimber 1992, forces under the control of the Bosnian Serb
authorities seizcd possession of those areas deemed to be a risk to the accomplishment of the
overall plan to creale a Serbian state within Bosnia and Herzegovina. By the end of 1992, the
events which took place in these take-overs had resulted in the death of hundreds, and the
farced departure of thousands. from the Bosnian Muslim and Bosnian Croat populations from
those areas. 22 Those events constitute the crimes with which the two aceused are charged
jointly to have both individual responsibility and responsibility as a superior.

{v) The forces immediately responsible for those events (which are referred to in the
indictment collectively as the "Serb lorccs™) comprised the army, the paramilitary, and

territorial defence and police units.2! The Bosnian Serb authorities under whose control the

Serb forces acted are not identified in the indictment beyond including the two accused.22
These authoritics hud authorily and control over:

{a) attacks on non-Scrb villages and areas in the Autonomous Region of Krajina
(TIARKIT);

{b) destruction ot villages and institutions dedicated to religion;

(¢) the seizure and detention of the Bosnian Muslims and Bosnian Croats;
(d) the establishment and operation of detention camps;

(e) the killing and maltreatment of Bosnian Muslims and Bosnian Croats; and

(f) the deportation or forcible transfer of the Bosnian Muslims and Bosnian
Croats tfrom the area of the ARK.

The Bosnian Serb authorities also had power to direct a body idcntified only as "the regional
CSB" — which appears to be the Regional Centre for Public Seeurity — and the Publie
Prosecutor to invcstigate, arrest and prosecute any persons believed to have eommitted

crimes within the ARK.Q

(vi) Brdanin was the President of the ARK Crisis Staft, one of the bodies responsible for the

co-ordination and execution of most of the operational phase of the plam.z—4 As such, he had
executive authority in the ARK and was responsible for managing the work of the Crisis Staff

and the implememation and co-ordination of Crisis Staff decisions. 22

(vii) Talie was the Commander of the st Corps/1 st Krajina Corps, which was deployed in the

ARK into, or near, areas predominantly inhabited by Bosnian Muslims and Bosnian Croats. 2
He had authority 10 direct and control Lhe actions of all torces assigned to the 5t Corps/1*
Krajina Corps or within his area of control, and all plans for military engagement and attack
plans had to be approved by him in advance. Troops under his command took part in the
events which constitute the erimes with which the two accused are charged with
re:.“pfansibility.Z His approval or consent was required for any significant aetivity or action by
forces under the command or control of the 5™ Corps/1% Krajina Corps, all units under his
cominand were required te report their activities to him, and he had power to punish members
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of those units for any crimes they may have committed.28 In addition {(in municipalities such l‘f""f‘oa
as Prijedor and Sanski Most within the ARK), he had power to direct and control the actions

of the territorial defcnce units, the police and paramiitary forces, 2 which were immediately

responsible for the events which accurred there 22

(viii) Talic was also a member of the ARK Crisis Staff,ﬂ and he and Brdanin, as such
members, participaled individually or in concert in the operations relating to the conduct of
the hostilities and the destruction of the Besnian Muslim and Bosnian Croat communities in
the ARK area. The ARK Crisis Staff worked as a cellective bedy to co-ordinate and
implement the overall plan to seize control of and "ethnically cleanse” the area of the ARK.
After the dissolution of the ARK Crisis Staff, Brdanin and Talic continued with the

. . S g 32
implementation of this overall plan.®=

I'V The submissions

5. In support of his argument that a jeint trial is not justified, Talic has submitted that, whereas Brdanin is
presented as a civilian and politician with broad powers in both these roles who did not exercise any
command or "subordinatc” functions in respect of Talic, Talic is presented only as a military man and, as
such, subject to the military hierarchy. The only link alleged between them, it is said, is their membership
of the Crisis Staff, 1t is submitred that neither the indictment nor the supporting material demonstrates any
participation by Talic in the Crisis Staff, and even less any joint action by him with Brdanin. The
supporting material for the indictment, it is said, demonstrates that the action of the civilian and military

bodies was not co-ordinated (as alleged in the indictment) because. "for many reasons”, communication

between the two bodies was almost non—existrsnt.E

6. In its response to the Motion ("Response”). the proseeution concedes that Brdanin and Talic eaeh
played a different role in the execution of the overall pian to create the new Serbian territory, but points
out that proof of the particular events for which eaclt of them is jointly charged with eriminal
responsibility is the same so far as the case agamst cach of them is concerned, that each of them is
charged with the same crimes and that all of the crimes werc committed in the course of the same
transaction. [t also says that the supporting material does show a link in authority between the Crisis Staff
and the military, quoting from a Crisis StafT minute (but not of the ARK Crisis Staff) which provides:

The relationship of the inilitary authovities Lo the civilian authorities should be such that the military will execute
the orders of the civilian authorities while the civilian authorities will not interfere with the way these orders are

carried out.

The prosecution says that the supporting iaterial includes proof of meetings between the two accused on

at least ten occasions. 2

7. After an unexplained delay, Talic sought leave 1o file a Reply to the prosecution’s Response.E
Although some of the matters which he wished to raise in Reply were not, strictly, matters in reply and
should have been raised in the Motion, the Trial Chamber has granted Icave for the Reply to be filed. It
proposes, however, to refer only to those matiers in the Reply which relate to the issues raised in the
prosecution’s Response referred to in this Decision. The Reply does not call for any further response from
the prosecution.

8. Talic points out that all Serbian persons charged with crimes before this Tribunal are aceused of having

participated in the creation of the greater Serbia but not all of them are accused of the same offences. 36

He further points out that, of the supporting matcrial upon which the prosecution relies to show a link in
authority between the Crisis StatT and the military, the Crisis Staff whose minute has been quoted was not
within his zone of command, and the document establishing the meeting hetween Brdanin and himself has
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been provided only in a redacted form and accordingly, it is said, cannot serve as any kind of proof'ﬁl l/-ItLD?.

9. In support of his argument that separate trials are required in order to avoid any conflict of interest
which may cause serions prejudice and that only separate trials will ensure a proper administration of
Justice, Talic has submitted that there is a risk that a joint trial would deprive him of rights which would be
his if he were tried separately.

10. It is said that, as the deadlines for filing motions, responding to motions and seeking leave to appeal

differ for each of the accused,ﬁ and as a consequence Brdanin always files his documeats before Talie
does, the Tria] Chamber makes its determinations rclating to both accused without Talic having “the

opportunity to exercisc his right to rf:sp(:\nd".E That is the only right to which express reference is made in
the present Mation, although it does refer to "rights" in the plural, and the right said to have been denied
by the different deadlines is intreduced by the phrase "inter olia" and it is concluded by the qualifying
description "in particular."

11. However, in suppart of an earlier motion by Talic. which sought separate trials in relation to the

original indictiment, it was said that the defences of each accused would be "totally different”, and that

cach of the accused "has a fundamentally diflering approaeh in the conduct of his defence” *2 Attention

was drawn o statements made on behalf of Brdanin in a motion to dismiss the original indictment which,
it was supgested, demonstrated that Brdanin placed the sole responsibility for certain events upon Talic,
and the submission was made on behalf of Talic that ir a joint trial with Brdanin he could be incriminated
by "a person having a personal interest in the matfer”, contrary to the interests of justice within the

meaning of Rule 82(8).ﬂ

12. The Trial Chamber has therefore considercd the submissions made by Talic in his present Mation as
asserting as well that a joint trial would deprive him of both a right to be tried without incriminating
evidenee being given against him by his co-accused and also (it may be) a right Talic has, without fear of
contradiction, to blame Brdanin and others for the orders which the prosecution may establish that he
followed — not in order to escape criminal responsibility but in order to mitigate punishment, pursuant to
Article 7(4) ot the Tribunal’s Statute.

13. In its Response, the prosecution submits there is no merit in the assertion by Talic that a joint trial will
deprive him of rights which would be his if he were tried separately. In relation to his claim that, because
af the differing deadlines for filing documents, he is denied his right to respond, the prosecution points out
that on one occasion Talic filed an application for feave to appeal without waiting for a French translation
of the decision dispnted, and on another occasion he filed a response to a prasceution motion without
waiting for a French translation of the motion. In any event, the proseeution says, Talic has no automatic

right te respond to a motion by Brdanin, and where he wishes to respond to something in a response by

Brdanin to a prosecution motion he may always seek leave to do s0.32

14. In reply. Talic has given as an example of the prejudiee he says that he has suffered in this way an
order made in relation to the prosccutian’s motion for protective measures which had been made before

he had filed his response to the motion ard whicb is said to be binding on both Brdanin and himself.2

15. The prosecution savs that the interests of justice would nor be served by separating the trials beeause

of the possibility that eaeh of Brdanin and Talic would at a joint trial blame each other. X The importance
of a joint trial, the prosecution says. is not merely the saving of time and money, it also affects the public
interest that there should b¢ no inconsistencies in verdicts, and tbe desirability that the same verdiet
should be returned and the same treatment afforded to those found to have been coneerned in the same
offence 32
16. Talic replies that this last submission illustrates his fear that the possible guilt of one ol the accused
may automatically be ascribed to the other. and that the responsibility of each accused must be evaluated

24/06/2009 10:19



Deeision on Motions by M. Talic for a Separate Trial and for Leave (o fi... hitp://www icty.org/x/cases/brdanintdec/en/003095T2121 50 b

W3

17. The prosecution also says that, if separate trials are ordered. the trial of one of the two accused will be

individually upon the basis of his own acts and not in the light of the acts of the other accused 20

delayed, jeopardising that accused's right to a fair and expeditious trial X Talic re plies that the fairness of

his trial takcs precedence over its v.=.>q_~»editi0n.ﬂ

V Discussion and findings

18. The first challenge, although not expressly so identified. is to the propricty of the two accused being
jointly charged in accordance with Rule 48, That Rule provides:

Persons accused of the same or differcnt crimes commiited in the course of the same transaction may be jointly
charged and tried.

Each of the two accused are charged with exactly the same crimes. The prosecution asserts, moreover,
that the crimes were committed in the course of the same transaction.

19. The word "transaction” is also used in Rule 49, which permits two or more crimes to be joined in the
one indictment if the series of acts committed together form the same transaction, and the crimes are
committed by the same accused. A transaction is defined by Rule 2 as 2 number of acts or omissions
whether occurring as one event or a number of events, at the same or different locations and being part of

a common scheme. strategy or plan.

20. A joinder of counts under Rule 49 has been approved in the Appeals Chamber upon the basis that they
"relate in substance to the same campaign of destruction, the same people, the same period of time, the

same area [...]. It is not necessary for all the facts to be identical” *2 [n another case conceming the
equivalent of Rule 49 in the Rules of Procedure and Evidence of the Rwanda Tribunal, that statement was
identified in the Appeals Chamber as un example of the junisprudence of this Tribunal which justifies a
joinder of counts, and the further statcment was made that "|w]here possible public intcrest and the

concern for judicial economy would requirc joint offences to be tricd togelher".ﬁ The Trial Chamber
adopts all these statements as relcvant also 1o the issue raised under this Tribunal’s Rule 48. In a third
case, one which concerned Rule 48, a Trial Chamber said:

To justify joinder [under Rule 48] what has to be proved is that (a) there was a common scheme or plan, and (b)
that the aceused committed crimes during the cowse of it. 1t does not matter what part the particular accused
played provided that he participated in a common plan, lt is not necessary to prove a conspiracy between the
accused in the sense of direet coordination or agreement. The fransaction referred to in Rule 48 does not reflect
the law of conspiraey found in some national jurisdictions. [...] The fact that evidence will be bronght relating to
one accused (and not 1o another) is a common feature of joint trials. On the basis of the submissions and the
allegations in the indictment the I'rial Chamber 15 ofthe view that this in itsel fwill not cauge serious prejudice to
[the applicant for a separate tial]. [...] [The Trial Chamber considers that it is in the interests of jnstice, of which
Jjudicial economy in the administration of justice undey the Statwe ofthe Tribunal is an element, that these accused,

charged as they arc with offences arising from the same caurse of conduct, should be fried together.?!

In a fourth case, one which concerned this Tribunal’s Rules 48 and 82, a Trial Chamber was not satisfied
that the fact rhat one accused was a member of the military forces whereas his co-accused were members

of the civilian authorities gave risc to a conflict of interests within the meaning of Ruie SZ(B)Ai

21. The case pleaded against these two accused cleariy asserts the existence of the one campaign (for the
execution of which hoth accused arc charged with criminal responsibility), carried out by the same people,
against the same people. during the one period ot time and in the same area. The Trial Chamber is satisfied
that, in accordance with Rule 48, it was proper to have charged the two accused jointly. The issue
nevertheless remains as to whether, in the circumstances ot this case, it is appropriate for them to be tried
jointly. The Trial Chamher turns, therefore, to the matters raised by Talic supporting his allegation that
separate trials are required in order to avoid any conflict of interest which may cause serious prejudice
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and that only separate trials will cnsure a proper administration of justice. MD 7

22, The challenge by Talic to various allegations in the indictment conccrning his participation in the
Crisis Staff and his association with Brdanin, based upon what is said to be the absence of any evidence in
the supporting material, is not onc which is relcvant to the present application. Subject to the accused
being informed of the nature of the case he is to meel, and to the obligations of the prosecution to provide
disclosure pursuant to Rules 66-68. i (the prosecution) is limited in the evidence which can be given at
the trial by the allegations made in the indictment, not by those made in the supporting material. What
must be looked at in this application are the allegations made in the indictment, and the Trial Chamber
sees no need to resolve the dispute between the parties as to what the supporting material establishes.

23. The fact that the two accused played different roles in the hierarchy of command (or even in different
hierarchies of command) does not matter, as the jurisprudenee of the Tribunal makes clear.

24. The objection by Talic that neithcr the witnesses nor the docutnents will be the same in relation to the
prosecution case against each of the accused is horne out onty to a slight extent. The bulk of the evidence
in the trial will be to estahlish the particular events — or the actions of the army, the paramilitary, and the
territorial de fence and police units — for which the two accused are charged with criminal responsibility.
There is no suggestion made that rhese events will not be greatly in dispute. Although there may well be
ditferent witnesses and different documents required to estabiish the differing roles alleged to have been
played by each of the accused, the evidence relevant solely to each of the accused has not, in the
circumstances of the case as put forward in this application, been shown to be likely ro cause serious
prejudice to the other accused.

25. The Trial Chamber sees no realislic possibility of prejudice resulting from the differing deadlines for

filing responses to motions. At the request of Talic,>2 the Order for Filing Motions was varied so that the
time for filing a respense to a motion commences to run from the reeeipt of the translation of the motion
into the working language in which the receiving pany has been filing its doeuments in these

proceed 'Lngs.-zﬂ Hence. when the prosccution files a motion in the English language, the time for filing a
response by Brdanin — who has been filing his documents in English — commences to run from the date the
motion was filed (it is faxed to his eounsel the same day}), and the time for filing a responsc by Talic — whao
has been filing his documents in French — eommences to run from when the French translation is faxed to
him, which is usually two or three days after the English original was filed.

26. Although it may be assumed that. generally, Brdanin will file his response before Talic, that does not
mean that Talic is denied the oppottunity to respond to the prosecution’s motion. Although so far it has
not been neccssary in the present ease to delermine a motion by the prosecution which relates to both

.':1(:(:used,2 it is both normal and necessary procedure in refation to any mation to wait before a deeision is
reached until the apportunity has been given for all the respondents ro the motion to file their responses,
There is therefore no possihility that the Trial Chamber will issue a decision relaring to both Brdanin and
Talic without Talic having the opportunity to exercise his right to respond.

27. The example given by Talic of where this is alleged to have happened already is misconceived. The

order in question was a scheduling orde r.2% It did not determine the proseeution’s motion; it imerely
ordered the prosecution to elaborate upon the need for eertain of the measures sought before any
determination was made. The only ellvet of that order upon either of the accused was to assist them to file
a proper response to the motion. [t did not bind either of the accused in any way.

28. Should the situation arise that Talic does not receive the French translation of a response by Brdanin
before he files his own response. and he discovers upon receipt of the French translation that a submission

made by Brdanin is prejudicial to him. it is always open to Talie to seek leave 1o file a further response. He

would need to file the proposed further response with the application for leave.2Z If be is concerned that a

deeision may be given in the meantime, he need only eontact the Senior Legal Ofticer of the Trial
Chamber to inform him that such an application is to be fited. This would be a very rare situation, and is
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not caused by the differing deadlines: it is a situation which could arise whenevcr there are lwo accused. o
There is no possibility of the serious prejudice which Rule 82(B) envisages.

29. Nor does the Trial Chamber see any possibility of serious prejudice resulting from the prospect that
Brdanin may give evidence which incriminates Talic or that Talic will be unable, without fear of
contradiction, to blame Brdanin and others for the orders which the prosecution may estahlish that he
followed. A joint trial does not require a joint defence, and necessarily envisages the case where each
accused may seek to blame the other. 'The [rial Chamber will be very alive to the "personaf interest”
which each accused has in such a casc. Any prejudice which may flow to either accused {rom the loss of
the "right" asserted by Talic here to be tried without incriminating evidence being given against him by his
ca-accuscd is not ardinarily the type of scrious prejudice to which Rule 82(C) is directed. The Trial
Chamber recognises that there could possibly exist a case in which the ¢circumstances of the canflict
between the 1wo aceused are such as to rendcr unfair a joint trial against one of them, but the
circumstanccs would have to be extraordinary. [t is not satisfied that the present is such a case.

30. The Trial Chamber considers that it would be contrary to the intercsts of justice werc only half of the
whole picture to he exposed in each trial if separate trials are ordered. Should, for example. Brdanin
attempt to blamc Talic (and we are by no meuns persuaded that was what was bcing attempted in
Brdanin’s motion to dismiss the original indictment). it is in the interests of justice that Talic should be
able to give evidence refuting that atlempt. Similarly, i is in the interests of justicc that Brdanin should be
able to give cvidence refuting any attempt by Talic to place the blame on Brdanin. Again, the Trial
Chamber will be very alive to the "pcrseonal interest” which each of the accused has in the matter.

31. There is, moreover, a fundamental and essential public interest in ensuring eonsistency in verdicts.
Nothing could bc more destructive of the pursuit ot justice than to have inconsistent results in separate
trials based upon the same facts. The only sure way of achieving sueh consistency is to have both aecused
tried before the same Trial Chamber and on the same evidence — unless (as Rule 82(B) requires) there isa
confliet of interests which might causc serious prejudiee to an accused. or separate trials are otherwise
necessary to protect rhe interests of justice. Neither matter has been established hy Talic in this case.

32. Both the suggestion by Talic that he may automatically be found guilty if Brdanin is found guilty and
his assertion that the responsibilily of cach of them must be evaluated individually overlook the fact that
trials tn this I'ribunal are conducted by professional judges who are necessarily capable of determining the
guilt of each accused individually and in aeeordance with their obligations under the Statute of the
Tribunal to ensure that the rights of each accused are respected. It is surprising that such a suggestion
shauld be made or that it was thought neccssary to make such an assertion.

33. The Trial Chamber accepts the argument of l'alic that the prospect that his may be the (rial whieh is
delayed it separate trials are ordered should not be taken into account against his application for a
separate trial if he is prepared to aecept that delay in order to achieve a fair trial. The Trial Chamber does
not, however, accept that a joint trial will be unfair to him.

34. The application by Talic for a sepurate trial of cach accused in the amended indictment must
aceordingly be dismissed.

VY1 The carlicr motion for separate trials

35. The Earlier Motion by Talic. for scparate trials of the original indictment. has not been disposed of. In
the present Motion, Talic says that it i~ "no longer appliv::at)lf:")—8 It is, however, unsatisfactory to leave a

' - . . 34 - . . .
motion on the file without a determination.™ [f pursued, the Earlier Motion would have been dismissed,
for the reasons given in this decision. [t too, must therefore be dismissed.
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VII Disposition 9 {7 /}
36. For the foregoing reasons, the Trial Chamber:
(1) dismisses the Motion to Separate Trials, filed 14 October 1999; and

(ii) dismisses the Motion for Separation of Trials, filed 9 February 2000.

Done in English and French, the English text being authoritative.

Dated this 9™ day of March 2000,
At The Hague,
The Netherlands.

Judge David Hunt
Presiding Judge

[Seal of the Tribunal]
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57. Talic has already correctly followed such u procedure when seeking leave to file a Reply. Deeision on Mations by Momir
Talic {1) to Dismiss the Indichnent, (2} for Relcase, and (3) tor Leave to Reply to Response of Prosecution ta Mation for
Release, | Feb 2000, par 17.

58. Morion, par 2,

59. Decisiou on Motions by Momir Talic (1) lo Dismuss the [ndictnent, |2) for Release, and {3) for Leave to Reply to Respanse
of Prosecntion to Moticn for Release, 1 Feb 2000, par 10.



UNITED . 21 feprimosne 193p 1O

NATIONS | 02332 -0237¢ b g
International Tribunal for the Case No. IT-95-16-T LFIH $
Prosecution of Persons
Responsible for Serious Violztions of Date: 21 September 1998
International Humavitarian Law
Committed in the Territory of the Original: ENGLISH

Former Yugoslavia since 1991

IN THE TRIAL CHAMBER

Before: Judge Antonio Cassese, Presiding

Judge Richard Mxzy

Judge Florence Ndepele Mwachande Mumba
Registrar: Mrs. Dorothee de Sampayoe Garrido-Nijgh

'Decision of: 21 September 1998

FROSECUTOR

Va

Zoran KUPRESKIC, Mirjan KUPRESKIC, Viatko KUPRESKIC,
Drago JOSIPOVIC, Dragan PAPIG, Viadimir SANTIC, also known as “VLADO”

DECISION ON COMMUNICATION BETWEEN THE PARTIES AND THEIR
WITNESSES

The Office of the Prosecutor:

Mr. Franck Terrier
Mr. Albert Moskowltz

Counael for the Accused:

Mr. Ranke Radovi¢, for Zoran Kupre¥ki¢
Ms. Jadranka Glumaé, for Mirjan Kupredki¢
Mr. Borislav Krajina, for Viatko Kuprefkié
Mr. Luko SuZak, for Drago Joelpovié

Mr. Petar Puleli€, for Dragan Papi¢

Mr. Petar Pavkovi€, for Viadinir Santi¢



2399
HH i
TRIAL CHAMBER Tl of the International Tribunal for the Prosecution of Persons

Responsible for Serious Violations of Intemational Humanitarian Law Committed in the
Territory of the Former Yugoslavia since 1991 ("Intemational Tribunal®);

NOTING the objections raised. by Defence Counsel at the hearings of 16 and 17 September
1998 to evidence being adduced in court as a result of out-of-court communication between
the Progecutor and its witnesses during breaks in the witnesses® testimony;

CONSIDERING that Defence Counsel has mised a genuine issue since the aforementioned
instances have posed a probiem for Defence counsel in that it has led to their being
confronted during the trial with evidence which had not previousty been disclosed to them;

NOTING that this is not to imply in any way that the Progecutor hag on any occasion acted
with impropriety or exerted any influence on the witnesses in question and that the Chamber
fully accepts the Prosecutor’s explanation that on each occasion the witmess in question has
volumteered the information, during the break, which was later the subject of a tender of

evidence,
CONSIDERING tkat the importance of the igsue raised by the Defence transcends the
specific question to which the Defence has drawn attention, and that it appears cruciat to the

proper administration of international criminal justice that the Chamber rule on the whole
matter of contacts between witnesses and the Party which called him or her to testify, '

HAVING HEARD the submissions of both the Prosecutor and Defence counsel on this
subject;

CONSIDERING that:

(i  Thero is nothing in the Statute or Rules of Procedure and Evidence which expressly
addregses this subject;

Mose W ™ AXF 14T 2} A Dambe b oy, 1R



@) However it should be noted that the Prosecutor of the Tribunal is not, or nelf oy
Party to adversarial procesdings but is an organ of the Tribunel and a% expass ;
international criminel justice whose object i3 not simply to secure a convidERLEES

(i)
Decleration pursuant to Rule 90(B) of the Rules of Procedure and Evilturmss feig
witness of truth before the Tribunal and, inasmuch as he or she is FSERAEL M

contribute to the establishment of the truth, not strictly a witness for either g iy

(iv)  penmitting either Party to communicate with & witness after he or she has &

the content ofthemumonydmdyglvmandﬂnebymmﬂumorm%
witness’s further testimony in ways which are not consonant with the spieft &858
Statute and Rules of the Tribunal,

() the Victims end Witnesses Unit, established pursuant to Article 22 of the Husss
Rule 34 of the Rules of Procedure and Evidence, is mandated to treat al] SHSERE
equally and to assist and accompany all witnesses during their stay in The Firgne;
to manage the practical aspects of their appearance before the Tribunal, aﬂnﬁh
obviates the need for the Prosecution or the Defence to be in communicafisis WitE.&
witness during his or her testimony in order, among other things, to provigh im.ay
her with psychological or moral support.

CONSIDERING Rule 89(B) which provides, “In cases not otherwise provided M %
Section, a Chamber shall apply rules of evidence which will best favour a falr defii§
of the matter before it and are consonant with the spirit of the Statutemd'hm

principles of law”.

CONSIDERING Rule 90(Q) which provides, “The Trial Chamber shall exercise aricel.comes
themodeandorderofmtenogaungmmsesmdpmmungmdmceso-to(ﬂ m ﬁ
interrogation and presentation effective for the ascerfainment of the truth; and (ji) m
needless cansumption of time™. §



CONSIDERING that, while undoubtedly it would be more coherent and judicioay Sata
mﬂﬂce regardmg communication between the Parties and their witnesses be cii# '-*3'_- T

aforementioned Rules, this Trial Chamber is warranted in ru.lmg on this matter in## e
trial. : *

CONSIDERING, on the one haad, the need to avoid the ebove-mentioned problem wiilsNg
the other hand, the need to allow for the situation in which a witness wishes propridiiigis i
commumicate certain information to the Prosecution — or Defence as the case may bwy=ams
the witness in question has begun testifying;

CONSIDERING, finally, that this Decision will teke effect after the F _
conducted the examination-in-chief of several of its witncases — and has been persimiani
respect to those witnesses, there being no Decision to the contrary in force until Bpmesesd
Decision, to communicate with them during breaks in their festimony — and that this€mm
'will therefore apply this Decision with due regard and consideration for the rights 5P
Defence;

PURSUANT to Rules 54, 89(B) and 9(G) of the Rules of Procedure and Evidenoe

HEREBY ORDERS that

(1) The Prosecution and Defence henceforth must not communicate with a witnesg; e
or she has made the Solemn Declaration provided for in Rule 90(B) and cjifiidiiess.
testifying, on the subject of the content of the witness’s testimony except with Gmilayeol
the Chamber.

(2) If a witness wishes to contact the Party which called him or her, he or she shall: iR s
competent staff of the Victims and Witnesses Unit who will then report the nusfisrnelii
relevant Party. This Party may then decide whether or not to request, orally orif
the leave of the cmwmwmmmmmmmmmmm
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contact hetween the requesting Party and the witness musttaks steeinSis
official of the Victims and Witnesses Unit.

(3) The Chamber may further direct that a member of the: e
present in court during the testimony of a given Mtnew
and psychological support to compensate the wi

ﬁ iiitegsary moral
ol 0 NG fgw from the
Prosecution or Defence dulmg the WIOd thﬂ the Wit a‘- A !

Orxder.

Dated this twenty-first day of September 1998

At The Hague

The Netherlands &
[Seal of the Tribunal]

Casa o TT_OR.16.T 5 * T REMTREIr 1000
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DECLARATION OF JUDGE RAFAEL NIETO-NAVIA, 1 l €
SEPARATE OPINION OF JUDGE SHAHABUDDEEN,
DECLARATION OF JUDGE LAL CHAND YOHRAH

Intemational Criminat Tribunal for Rwanda
¥ Tribunal pénal intemational pour le Rwanda

IN THE APPEALS CHAMBER

Before:

Judge Claude JORDA, Presiding
Judge Lat Chand YOHRAH

Judge Mohamed SHAHABUDDEEN
Judge Rafzel NIETO-NAVIA

Judge Fausto POCAR

Registrar: Mr Agwu U OKALI

Order of: 31 March 2000

Jean Bosco BARAYAGWIZA
‘F

THE PROSECUTOR

Case No: ICTR-97-19-4R72

DECISION

{(PROSECUTOR’S REQUEST FOR REVIEW OR RECONSIDERATION)

Counsel for Jean Bosco Barayagwiza
Ms Carmelle Marchessaull
Mr David Danielson

Counsel for the Prosecutor
Ms Carla De] Ponte

Mr Bermard Muna

Mr Mohamed Othman

Mr Upawansa Yapa

Mr Sankara Menon

Mr Norman Farrall

Mr Mathias Marcussc

I. NTRODUCTION

1. The Appeals Chamber of the Internaticnal Criminal Tribunal for the Prosecution of Persons
Responsible for Genocide and Other Serious Violations of International Humanitarian Law
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Committed in the Territory of Rwanda and Rwandan Citizens responsible for genocide and othcrq.q- ?
such violations commitled in the territory of neighbouring States, between | January and 31
December 1994 ("the Appeals Chamber” and "the Tribunal” respectively) is seised of the
"Prosecutor’s Motion for Review or Reconsideration of the Appeals Chamber’s Deeision Rendered
on 3 November 1999. in Jean-Bosco Barayagwiza v. the Prosecutor and Request for Stay of
Execution" filed by the Prosecutor on 1 Deeember 1999 (“the Motion for Review").

. The deeision sought to be revicwed was issued by the Appeals Chamber on 3 November 1999 (“the

Decision"). In the Decision, the Appeals Chamber allowed the appeal of Jean-Boseo Barayagwiza
("the Appellant”) against the decision of Trial Chamber I1 whieh had rejected his preliminary
motion chailenging the legalily of his arrest and detention. In allowing the appeal, the Appeals
Chamber dismissed the indictment against the Appellant with prejudice to the Prosecutor and
directed the Appellant’s imnediate release. Furthermore, a majority of the Appeals Chamber (Judge
Shahabuddeen dissenting) directed the Registrar to make the neeessary arrangements for the
delivery of the Appellant to the authoritics of Cameroon, from whence he had been originally
transferred to the Tribunal’s Detentjon Centre.

. The Decision was stayed by Order of the Appeals Chamber in light of the Motion for Review. The

Appellant is therefore still in the eustody of the Tribunal.
1. PROCEDURAL HISTORY

The Appellant himself was the first to file an application for review of the Decision. On 5 November
1999 he requested the Appeals Chamber to review jtem 4 of the disposition in the Dccision, which
directed the Registrar to make the ncecssary arrangements for his delivery to the Cameroonian
authorities, The Prosccutor responded to the application, asking to be heard on the same point, and
in response to this the Appellant withdrew his request.

Following this series of pleadings. the Government of Rwanda filed a request for leave to appear as
amicus curiae before the Chamber in order to be heard on the issue of the Appellant’s delivery to
the authorities of Camcroon. This request was made pursuant to Rule 74 ot the Rules of Procedure
and Evidence of the Tribunal ("the Rules™.

On 19 November 1999 the Prosecutor filed a "Notiee of Intention to File Request for Review of
Decision of the Appcals Chamber of 3 November 1999" ("the Prosecutor’s Notice of [ntention”),
informing the Chamber of her intention Lo file her own request for review of the Decision pursuant
to Artiele 25 of the Statute of the Tribunal. and in the alternative, a "motion for reeonsideration™.
On 25 November, the Appcals Chamber issued an Order staying execution of the Decision for 7
days pending the filing of the Prosecutor’s Motion for Review. The Appeals Chamber also ordered
that that the direction in the Decision that the Appellant be immediately released was to be read
subject to the direction (o the Registrar to arrange his delivery to the authorities of Cameroon. On
the same day, the Chamber rcecived the Appellant’s abjections to the Proseeutor’s Notiee of
Intention.

The Prosecutor’s Motion for Review was filed within the 7 day time limit, on 1 Deeember 1999,
Annexes to that Motion were filed the following day. On 8 December 1999 the Appcals Chamber
issued an Order continuing the stay ordered on 25 November 1999 and setting a schedule for the
filing of turther submissions by the parties. The Prosecutor was given 7 days to file copies ot any
statements relating to new facts which she had not yet filed. This deadline was not complied with.
but additional statements were filed on 16 ¥ebruary 2000, along with an applieation for the
extensicn of the time-limit. The Appeilant objected to this applieation.

. The Order of 8 Deceinber 15999 further provided that that the Chamber would hear oral argument

on the Prosecutor’s Motion for Review, and that the Govermnment of Rwanda might appear at the
hearing as amicus cnriae with respect to the modalities of the release of the Appellant, if that
guestion were reached. The Government of Rwanda filed a memorial on this point on 15 February
2000,

On 10 Deeember 1999 the Appellant filed four motiens: challenging the jurisdiction of the Appeals
Chamber to entertain the revicw proceedings: opposing the request of the Government of Rwanda
to appear as amicts curiae: asking for elarification of the Order of 8§ December and requesting
leave to make oral submissions during the hearing on the Prosecutor’s Motion for Review. The
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Prosecutor filed her response (o these motions on 3 February 2000. L'L Lf_lt)

10. On {7 December 1999, the Appeals Chamber issued a Scheduling Order clarifying the time-limits
set in its previous Order of 8 December 1999 and eon 6 January 2000 the Appellant filed his
response 1o the Prosecutor’s Motion for Review.

1. Meanwhile. the Appellant had requested the withdrawal of his assigned counsel, Mr. J.P.L. Nyaberi,
by letter of 16 December 1999. The Registrar denied his request on 5 January 2000, and this
decision was eonfirmed by the President of the Tribunal on 19 January 2000, The Appeilant then
filed a motion before the Appcals Chamber insisting on the withdrawal of assigned counsel, and the
assignment of new counsel and co-counsel to represent him with regard to the Prosecutor’s Motion
for Review. The Appeals Chamber granted his request by Order of 31 January 2000. In view of the
change of counsel, the Appetlant was given until 17 February 2000 to file a new response to the
Prosecutor’s Motion lor Review, such response to replace the earlier response of 6 January 2000.
The Prosecutor was given four further days to reply to any new response submitted. Both these
documents were dulyv filed.

12, The oral hearing on the Prosecutor’s Motion for Review took place in Arusha on 22 February 2000.

II1. APPLICABLE PROVISIONS
A. The Statute
Article 25: Review Proceedings

Where a new fact has been discovered which was not known at the time of the proceedings
before Lthe Trial Chambers or the Appeals Chamber and which could have been a decisive
factor in reaching the decision, the convicted person or the Prosecutor may submit to the
International Tribunal for Rwanda an application for review of the judgement.

B. The Rules
Rule 120: Request for Review

Where a new fact has been discovered which was not known to the moving party at the tine of the
proceedings before @ Chamber, and could not have been discovered through the exercise of due
diligence, the defenve or, within one year after the final judgement has been prenounced, the
Prosecutor, may make a motion to that Chamber, if it can be reconstituted or, failing that, to the
appropriate Chamber of the Tribunal for review of the judgement.

Rule 121: Preliminary Examination

If the Chamber which ruled oo the matter decides that the new fact, if it had beer proven,
could havc been a decisive factor in reaching a deeision, the Chamber shall review the
judgement, and pronsunce a further judgement after hearing the parties.

1V. SUBMISSIONS OF THL PARTIES

A. The Prosecution (Case

13. The Prosecutor relies on Article 25 of the Statute and Rules 120 and 121 of the Rules as the legal
basis for thc Motion for Review. The Prosecutor bases the Motion for Review primarily on its
claimed diseovery ol ncw facts. She states that by virtue of Article 25, there are two basic
conditions for an Appeals Chumber (o reopen and review its decision, namely the discovery of new
facts which were unknown at the time of the original proceedings and which could have been a
decisive factor in reaching the original decision. The Prosecutor states that the new faets she relies
upon affcet the totality of the Decision and open it up for review and reconsideration in its entirety.

14. The Prosecutor opposes the submission by the Defence (paragraph 27 below), that Article 25 ean
only be invoked following a conviction. The Prosecutor submits that the wording "persons
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convicted... or from the Prosccutor” provides that both parties can bring a request for review under
Article 25, and not that such a right only arises on conviction. The Prosecutor submits that there is
no requircment that a inotion for review can only be brought after final judgement.

. The "new facts" which the Prosecutor seeks to introduce and rely on in the Motion for Review fall,

according to her, into two categories: new facts which were not known or could not have been
known to the Proseculor at the time of the argument before the Appeals Chamber; and faets which
although they "may have possibly been discovered by the Prosecutor” at the time, are, she submits,
new, as they could nul have been known to be part of the factual dispute or relevant 1o the issues
subsequently determined by the Appeals Chamber. The Prosecutor in this submission relies on
Rules 121, 107, 115, 117, and 5 of the Rules ard Article 14 of the Statute. The Prosecutor submits
that the defermination of whether something is a new fact, is a mixed question of both fact and law
that requires the Appeals Chiunber to apply the law as it exists to the facts to determine whether the
standard has heen mut. [t docs not inean that a fact which occurred prior ta the trial cannot be a
new fact, or a "fact not discoverahle through due diligence.”

The Prosecutor alleges that numcrous factual issues were raised for the first time on appeal by the
Appeals Chamber, proprio motu, without a full hearing or adjudication of the facts by the Trial
Chamber, and contends that the Prosecutor cannat be faulted for failing to comprehend the full
nature of the facts required by the Appeals Chamber, Indeed, the Prosecutor allcges that the
questions raised did not correspond in full to the subsequent factual determinations by the Appeals
Chamber and that at no time was the Prosecutor asked to address the factual basis of the application
of the abusc of process doctrine relied upon by the Appeals Chamber in the Decision. The
Prosecutor further submits that application of this doctrine involved consideration of the public
interest in proceediny (o trial and therefore facts relevant to the interests of international justice are
new facts on the revicw. The Prosecutor alleges that she was not provided with the opportunity to
present such facts before the Appeals Chamber.

. In application ot the doctrine of abuse of process. the Prosecutor submits that the remedy of

dismissal with prejudice was unjustified. as the delay alleged was, contrary to the findings in the
Decision, not fully attributable to the Prosecutor. New facts relate to the application of this doctrine
and the retnedy. which was granted in the Decision.

The Prosecutor submits that the Appeals Chamber can also reconsider the Decision. pursuant to its
inherent power as a judicial body, to vary or rescind its previous orders, mamtaining that such a
power is vital to the ability of"a court 1o function properly. She asserts that this inherent power has
been acknowledged by both iribunals and cites several decisions in suppert. The Prosecutor
maintains that a judicial body can vary or rescind a previous order because of a change in
cireumstances and also because a reconsideration of the matter has led it to conclude that a
different order would be appropriate. In the view of the Prosecutor, although the jurisprudenee of
the Tribunal indicatcs that 2 Chamber will not reconsider its decision if there are no new faets or if
the faets adduced could have heen relied on previously, where there are facts or arguments of
whieh the Chamber was not :ware at the time of the original decision and which the moving party
was not [n a position 1o nform the Chamber of at the time of the original decision, a Chamber has
the inherent authority (o entertain a motion for reconsideration. The Proseeutor asks the Appeals
Chamber to exercise its inhereat power where an extremely important judicial decision is made
without the full benc/il of legal argument on the relevant tssues and on the basis of incomplete faets,
The Prosccutor submits that althougl a final judgement becomes res judicata and subjeet to the
prineiple of non &is i1 rdem. the Deeision was not a final judgement on the merits of the ease.

The Prosecutor submits that she could not have been reasonably expected to anticipate all the faets
and arpuments whieh turned out to be relevant and decisive to the Appeals Chamber’s Decision.
The Prosecutor submits that the new ftacts offered could have been decisive factors in reaching the
Decision, in that had ihey beon available in the record on appeal, they may bave altered the findings
of the Appeals Chamber that: (a) the period of provisional detention was impermissibly lengthy; (b)
there was a violation uf Rule 05/ through failure to charge promptly; (€) there was a violation of
Ruie 62 and the right to an initial appearance without delay; and (d) there was failure by the
Prosecutor in her obligations {0 prosecute the case with due diligence. In addition, they could have
altercd the findings in the Conclusion and eould have been deeisive factors in determination of the
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. 22
Appeals Chamber’s remedies.
The Prosecutor submits that the extreme measure of dismissal of the indictment with prejudice to
the Prosecutor is not proportionate to the alleged violations of the Appellant’s rights and is contrary
to the mandate of the Tribunai to promote national reconciliation in Rwanda by conducting public
teial on the merits. She states that the Tribunal must take into account rules of law, the rights of the
aceused and particularly the intcrests of justiee required by the victims and the international
community as a whole.
The Prosecutor alleges a viclition of Rule 3, in that the Appeals Chamber exceeded its role and
obtained facts which the Prosccutor alleges were outside the original trial record. The Prosccutor
submits that in so doing the Appeals Chamber acted w/tra vires the provisions of Rules 98, 115 and
117(A) with the result that the Prosecutor suffered material prejudice, the remedy for which is an
order of the Appeals Chamber for review of the Decision, together with the accompanying
Dispositive Orders.

. The Prosecutor submits that her ability to continue with prosecutions and investigations depends on

the government of Rwanda and that, unless the Appellant is tried, the Rwandan government will no
longer be "involved in any manner”,

. Finally, the Prosecutor submils that review is justified on the basis of the ncw facts, which establish

that the Prosecutor inade significant efforts to transfer the Appellant, that the Prosecutor acted with
due difigence and that any dclays did not fundamentally compromise the rights of the Appellant and
would not justify the dismissal of the indictment with prejudiee to the Prosecutor,

In terms of substantive relief. the Proseeutor requests that the Appeals Chamber either review the
Decision or reconsider it in the exereise of its inherent powers, that it vacate the Decision and that it
reinstate 1he Indietment. In the alternative, if these requests are not granted, the Prosecutor requests
that the Deeision dismissing the indietment is ordered to be without prejudiee to the Prosecutor.

The Defence Case

The Appellant submits that Article 25 is only available to the parties after an accused has become a
"eonvicted person”. The Appcals Chamber does not have jurisdiction to eonsider the Prosecutor’s
Motion as the Appellant has not become a "convicted persan” The Appellant submits that Rules 120
and 121 should be interpreted in accordance with this principle and maintains that both rules apply
to review after trial and are therefore consistent with Article 25 whieh also applies to the right of
review of a "eonvieted person™.

The Appellant submits that the Appeals Chamber does not have "inherent power” to revise a final
decision. He submits that the I'rosecutor is effectively asking the Appeals Chamber to amend the
Statute by asking it to use its inherent power only if it concludes that Article 25 and Rule 120 do not
apply. The Appellant states that the Appeals Chamber cannot on s own create law.

The Appellant submits that the Decision was final and unappealable and that he should be released
as there 1s no statutory authority 1o revise the Decision.

The Appellant maintains that (he Prosecutor has ignored the legal requirements for the introduction
of new facts and has adduced no new facts 1o justifv a review of the Decision. Despite the
attachments provided by the I'rosecutor and held out to be new faets, the Appellant submits that the
Prosecutor has failed to produce any evidence to support the two-fold requirement in the Rules that
the new fact should not have been known ro the moving party and eould not have been discovered
through the exereise of due diligence.

The Appellant submits that the Appeals Chamber should reject the request of the Prosecutor to
classify the "old facts" as "ncw facts" as an aitempt to invent a new definition limited to the tacts of
this case. The Appellant mainiains that the Deeision was correet in its findings and is fully supported
by the Record.

The Appellant maintains that the Proseeutor’s contention that the applicability of the abuse of
process doctrine was nat communicated to it before the Decision is groundless. The Appellant
alleges that this issue was fully set out in his motion filed on 24 February 1998 and that when an
issue has been properly raiscd by a party in criminal proceedings. the party who chooses to ignore
the points raised by the other does so at its own peril.

In relation to the submissions by the Prosecutor that the Decision of the Appeals Chamber was
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wrong In light of UN Resolution 955°s goal of achieving national reconeiliation for Rwanda, the
Appellant urges the Appeals Chamber "to forcefully rcject the notion that the human rights of a
person accused of a serious crime, under the rubric of achieving national reconciliation, should be
less than those available 1o an accused charged with a less serious one".

V. THE MOTION BEFORE THE CHAMBER

Before proceeding to eonsider the Motion for Review, the Chamber notes that during the hearing on
22 February 2000 in Arusha, Prosecutor Ms Carla Del Ponte, made a statement regarding the
reaction ol the government of Rwanda to the Decision. She stated that: "The government of
Rwanda rcacted very seriously in a tough manner to the decision of 3 November 1999." Later, the
Attorney General of Rwanda appearing as representative of the Rwandan Government, in his
submissions as "amicus curiae” to the Appeals Chamber, openly threatened the non co-operation of
the peoples of Rwanda with the Tribunal it faced with an unfavourable Decision by the Appeals
Chamber on the Motion for Review. The Appeals Chamber wishes to stress that the Tribuna! is an
independent body, whose decisions are based solcly on justice and law. 1f its decision in any case
should be followed by nen-cooperation, that consequence would be a matter for the Security
Council.

The Chamber notes afso that. during the hearing on her Motion for Review, the Proseeutor based
her arguments on the alleged guilt of the Appcllant, and stated she was prepared to demonstrate this
before the Chamber. The forcefulness with which she cxpressed her position compels us to reaffirm
that it is {or the Trial Chamber to adjudieate on the guilt of an accused, in accordance with the
fundamental principle of the presumption of innocence, as incorporated in Article 3 of the Statute of
the Tribunal,

The Motion for Review provides the Chamber with two alternative courses. First, it seeks a review
of the Decision pursuant to Article 25 of said Statute. Further, failing this, it seeks that the Chamber
reconsider the Decision by virtue of the power vested in it as a judicial body. We shall begin with
the sought revicw.

REVIEW

General considerations

The mechanism provided in the Statute and Rules for application to a Chamber for review of a
previous decision is not a novel concept invented specifically for the purposes of this Tribunal. In
fact, it is a facility available both on an international level and indeed in many national jurisdietions,
although often with differences in the crileria for a review to take place.

Article 61 of the Statute of the International Court of Justice is such a provision and provides the
Court with the power to revise judgements on the discovery of a fact, of a decisive nature which
was unknown to the court and party claiming revision when the judgement was given, provided this
was not duc to negligence . Similarly Article 4 of Protocol No. 7 to the European Convention for the
Protection of Human Rights and Fundamental Freedoms (1950) provides for the reopening of cases
if there is inter alia, "evidence of new or newly discovered facts”. Finally, on this subject, the
International Law Comunission has stated that such a provision was a "necessary guarantee against
the possibility of factual error retating to material not available to the accused and therefore not
brought to the attention of the Court at the time of the initial trial or of any appeal. "

In narional jurisdictions, the facility for review exists in different forms, either specifically as a right
to review a decision of a court, or by virtue of an altcmative route which achieves the same result.
Legislation providing a specific right to review is most prevalent in civil law jurisdictions, although
again, the exact criteria to be fulfilled beforc a court will undertake a review can differ from that
provided in the legislation for this Tribunal.

These provisions arc pointed out simply as being illustrative of the fact that, although the precise
terms mav differ. revicw ot decisions is not a unigue idea and the mechanism which has brought this
matter once more before the Appeals Chamber is, in its origins, drawn from a variety of sources.
Returning to the procedure in hand, it is clear from the Statute and the Rules that, in order for a
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Chambecr ta carry out a review. it must be satisfied that four criteria have been met. There must be":'q' L/'
new fact; this new fact mnst not have been known by the moving party at the time of the original
proeeedings; the laek of diseovery ot the new fact must not have been through the laek of due
diligence on thc part of the moving party: and it must he shown that the new fact could have been a
decisive factor in reaching the original decision.

42. The Appeals Chamber of the International Tribunal for the former Yugosiavia has highlighted the
distinction. which should be made between genuinely new facts which may justify review and
additional evidence of a fact . In considering the application of Rule 119 of the Rules of the
International Tribunal for the former Yugoslavia (whieh mirrors Rule 120 of the Rules), the Appeals
Chamber held that:

Where an applicant secks to present a new fact which becomes known only after trial, despite the
exercise of due diligence during the trial in diseovering it, Rule 119 is the governing provision. In
such a case, the Appellant is not seeking to admit additional evidence of a fact that was considered
at trial but rather a new fact...It is for the Trial Chamber to review the Judgement and determine
whether the new faet, if proved, could have been a decisive factor in reaching a deeision”.

Further. the Appeals Chamber stated that-

a distinction exists between a fact and evidence of that fact. The mere subsequent discovery of
evidence of a fact which was known at trial is not itself a new fact within the meaning of Rule 119
of the Rules.

43. The Appeals Chamber would also pomt out at this stage, that althcugh the substantive issue differed
in Prosecutor v. Drazen Erdemovic, the Appeals Chamber undertook to warn both parties that
"[t]he appcal process of the International Tribunal is not designed for the purpose of allowing
parties to remedy their own failings or oversights during trial or sentencing”". The Appeals Charnber
confirms that it notes and adopts both this observation and the test established in Prosecutor v.
Dusko {udic in consideration of the matter before it now.

44, The Appeals Chamber notes the submissions made by both parties on the criteria, and the
differences which emerge. In particular it notes the faet that the Prosccutor places the new faets she
submirs into two categories (paragraph |5 above), the Appellant in turn asking the Appeals
Chamber to reject this submission as an attempt by the Prosecutor to classify "old facts” as "new
facts" (paragraph 31 above), In considering the "new facts” submitted by the Prosecutor, the
Appeals Chamber applies the test outlined above and confirms that it considers, as was subimitted
by the Prosecutor, that a "new fact” cannot be considered as failing to satisfy the criteria simply
because it occurred before the trial. What is crucial is satisfaction of the criteria which the Appeals
Chamber has established will apply. If a "new" fact satisfies these criteria, and could have been a
decisive factor in reaching the decision, the Appeals Chamber can review the Decision.

2. Admissibility

45, The Appellant pleads that the Prosecutor's Motion for Review is inadmissible, because by virtue of
Article 25 of the Statute only the Prosecutor or a convicted person may seise the Tribunal with a
motion for review of the sentenee. In the Appellant's view, the reference to a convicted person
means thal this articlc applies only after a conviction has been delivered. Aeeording to the counsel
of the Appellant:

Rule 120 of the Rules of Procedure and Evidence is not intended for revision or review betore
conviction, but after ... a proper trial.

As there was no trial in this case, there is no basis tor seeking a review.

46. The Prosecutor responds that the reference to "the convicted person or the Prosecutor” in the said
artiele serves solely to spell out that either of the two parties may seek review, not that there mast
have been a conviction before the artiele could apply. If a decision could be reviewed only
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following a conviction, no injustice stemming from an unwarranted acquittal could ever be L/.L},z_.g_
redressed. In support of her interpretation, the Prosecutor compares Article 25 with Article 24,
which also refers to persons convicted and to the Prosecutor being entitled to lodge appeals. She
argued that it was eommon ground that the Prosecutor could appeal against a decision of acquittal,
whieh would not be the case if the interpretation submitted by the Appellant was accepted.

Both Article 24 (which relates to appellate proeeedings) and Article 25 of the Statute, expressly
refer to a convicted person. However, Rule 72D and consistent decisions of both Tribunals
demonstrate that a right of appea! is also available in inter alia the ease of dismissal of preliminary
motions brought before a Trial Chamber. whieh raised an objection based on lack of jurisdietion.
Such appeals are on interlocutory matters and therefore by definition do not involve a remedy
available only following convietion. Aceordingly, it is the Appeals Chamber’s view that the
intention was not to interpret the Rules restrictively in the sense suggested by the Appellant, such
that availability of the right to apply for review is only triggered on conviction of the aecused; the
Appeals Chamber will not accept the narrow interpretation of the Rules submitted by the Appellant.
If the Appellant were correet that there could be no review unless there has been a conviction, it
would follow that there could be no appeal from aequittal for the same reason. Appeals from
acquittals have been allowed before the Appeals Chamber of the ICTY. The Appellant’s logie is not
therefore correct. Furthermore, in this case, the Appellant himself had reeourse to the mechanism of
interlocutory appeals which would not have been successful had the Chamber aceepted the
arguments he is now putting forward.

The Appeals Chamber aceordingly subseribes to the Proseeutor’s reasoning. Inelusion of the
reference to the “Prosecutor” and the " eonvicted person” in the wording of the article indieates that
each of the parties may seek review of a decision, not that the provision is to apply only after a
convietion has been delivered.

The Chamber eonsiders it important to note that only a final judgement may be reviewed pursuant
to Artiele 25 of the Starute and to Rule 120. The parties submitted pieadings on the final or
non-final nature of the Decision in eonnection with the request for reeonsideration. The Chamber
would point out that a final judgement in the sense of the above-mentioned articles is one which
terminates the proeeedings; only such a deeision may be subject to review. Clearly, the Deeision of
3 November 1999 belongs to that eategory. since it dismissed the indietment against the Appellant
and terminated the proceedings.

The Appeals Chamber therefore bas jurisdietion to review its Decision pursuant to Artiele 25 of the
Statute and to Rule 120.

3. Merits

With respeet to this Motion for Review, the Appeals Chamber begins by eonfirming its Deeision of
3 November 1999 on the basis of the facts it was founded on. As a judgement by the Appeals
Chamber, the Decision may be altered only it new facts are discovered whieh wcre not known at
the time of the trial or appeal proeeedings and which could have been a decisive factor in the
deeisien. Pursuant to Artiele 25 of the Statute, in sueh an event the parties may submit to the
Tribunal an application for review of the judgement, as in the instant ease before the Chamber.
The Appeals Chamber eontirms that in eonsidering the facts submitted to it by the Prosecutor as
"ncw facts”, it applies the criteria drawn from the relevant provisions of the Statute and Rules as
laid down above. The Chamber considers first whether the Prosecutor submitted new faets which
were not known at the time of the proceedings before the Chamber, and which could have been a
deeisive factor in the decision, pursuant to Article 25 of the Statute. It then eonsiders the eondition
introduced by Rule 120, that the new facts not be known to the party eoncerned or not be
discoverable due diligence notwithstanding. 1f the Chamber is satisfied, it aecordingly reviews its
decision in the light of such new facts.

In considering these issues, the Appellant's detention may be divided into three periods. The first,
namely the period where the Appellant was subject to the exiradition procedure, starts with his
arrest by the Cameroonian authorities on 13 April 1996 and ends on 21 February 1997 with the
decision of the Court of Appeal of the Centre of Cameroon rejecting the request for extradition
from the Rwandan governiment. The second, the period relating to the transfer decision, runs from
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2.6
the Rule 40 request for the Appeliant's provisional detention, through his transfer to the Tribunal's
detention unit on 19 November 1997. The third period begins with the arrival of the Appellant at the

detention unit on 19 November 1997 and ends with his initial appearance on 23 February 1998.

(a} First period (15.4.1996 —21.2.1997)

The Appeals Chamber eonsiders that several elements submitted by the Prosecutor in support of her
Motion for Review are evidence rather than facts. The elements presented in relation to the first
period consist of transcripts of proceedings before the Cameroonian courts: on 28 March 1996 ; 29
March 1996 ; 17 April 1996 and 3 May 1996. [t is manifest from the transcript of 3 May 1996 that
the Tribunal's request was discussed at that hearing. The Appellant addressed the court and opposed
Rwanda's request for extradition. stating that, « c’est le tribunal international qui est compétent ».
The Appeals Chamber considers that it may accordingly be presumed that the Appellant was
informed of the nature of the crimes he was wanted for by the Prosecutor. This was a new fact for
the Appeals Chamber. The Decision is based on the fact that:

I’Appelant a été détenu pendant une durée totale de 11 mois avant d’étre informé de la nature
générale des chefs d’accusation quc lc Procureur avait retenus contre lui.

The information now beforc the Chamber demonstrates that, on the contrary, the Appellant knew
the general nature of the charges against him by 3 May 1996 at the latest. He thus spent at most 18
days in detention without being informed of the reasons therefor.

The Appeals Chamber considers that such a time period viclates the Appellant's right to be informed
without delay of the charges against him. However, this violation is patently of a different order
than the one identified in the Decision whereby the Appellant was without any information for {1
months.

(b) Second period {21.2.1997 - 19.11.1997)

With respeet to the second period, the one relative to the transfer decision, several elements are
submitted to the Chamber's scrutiny as new facts. They consist of Annexes 1 to 7, 10 and 12 to the
Motion for Review. The Chamber eonsiders the following to be material:

1. The report by Judge Mballe of the Supreme Court of Cameroon. In his report, Justice Mballe
explains that the request by the Prosecutor pursuant to Article 40 bis was transmitted immediately
to the President of the Republic for him to sign a legislative decree authorising the accused's
transfer. As he sees it. if the legislative decree could be signed only on 21 October 1997 that was
due to the pressure cxerted by the Rwandan authorities on Cameroon for the extradition of
detainees to Kigali. He adds that in any event this semi-political semi-judicial extradition procedure
was not the one that should have been followed.

2. A statement by David Sehetfer, ambassador-at-large for war crimes issues, of the United States,
Mr. Scheffer described his involvement in the Appellant's case between September and November
1997. In his statement, Mr. Sehetffer explains that the signing of the Presidential legislative deeree
was delayed owing to the elections scheduled for October 1997, and that Mr. Bernard Muna of the
Prosecutor's Offiec asked Mr. Scheffer 1o intervene to speed up the transfer. He went on to say that,
subsequent to that request, the United States Embassy made several representations to the
Government of Caineroon in this regard between September and November 1997, Mr. Scheffer says
he also wrote 1o the Government on 13 Sepicmber 1997 and that around 24 October 1997 the
Cameroonian authorities notified the United States Embassy of their willingness to effect the
transfer.

. In the Appeals Chamber's view a relevant new fact emerges from this information. In its Decision,

the Chamber determined on the basis of the evidence adduced at the time that "Cameroon was
willing to transfer the Appellant”. as there was no proof to the centrary. The above information
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however goes to show that Cameroon had not been prepared to effect its transfer before 24 October
1997. ‘This fact is new. The request pursuant to Article 40 bis had been wrongly subject to an
extradition pracess, when under Article 28 of the Statute all Srates had an obligation to co-operate
with the Tribunal. The President of Cameroon had elections forthcoming, which could not prompt
him to accede to such a request. And it was the involvement of the United States, in the person of
Mr. Scheffer, which in the end led to the transfer.

58. The new fact, that Cameroon was not prepared to transfer the Appellant prior to the date on which
he was actually delivered to the Tribunal's detention unit, would have had a significant impact on
the Decision had it been known at the time. given that, in the Decision, the Appeals Chamber drew
its conclusions with regard to the Prosecutor's negligence in part from the tact that nothing
prevented the transfer of the Appeliant save the Prosecutor's failure to act:

It is also clear from the rccord that the Prosecutor made no efforts to have the Appellant
transferred to the Tribunal's detention unit until after he filed the writ of habeas corpus.
Similarly, the Prosecutor has made no showiug that such efforts would have beeu futile.
There is nothing in the record that indicates that Cameroon was not willing to transfer
the Appellant. Rather it appears that the Appellant was simply forgotten about.

The Appeals Chamber eonsidered that the human rights of the Appellant were violated by the Prosecutor
during his detention in Cameroon. However, the new faets show that, during this seeond period, the
violations were not attribntable to the Prosecutor.

(¢) Third period {19.11.1997 — 23.2.1998)

59. In her Motion for Review, the Proseeutor submitted few elements relating to the third period, that is
thc detention in Arusha. However. on 16 February 2000 she lodged additional material in this
regard. along with a motion for deferring the time-limits imposed for her to submit new faets.
Having examined the Prosecutor’s request and the Registrar's memorandum relative thereto as well
as the Appellant’s written response lodged on 28 February 2000. the Appeals Chamber decides to
accept this additional information.

60. The material submitted by the Prosecutor consists of a letter to the Registrar dated 11 February
2000, and annexes thereto. A relevant fact emerges from it. The letter and its annexes indicate that
Mr. Nyaberi, counsel for the defenee, entered into talks with the Registrar in order to set a date for
the injtial appearance. Several provisional dates were discussed. Problems arpse with regard to the
availability of judges and of defence counsel. Annex C to the Registrar's letter indieates that Mr.
Nyaberi assented to the initial appearanee taking place on 3 February 1997. This was not challenged
by the defenee at the hearing.

61. The assent of the defence counsel to deferring the initial appearance until 3 February 1997 is a new
fact for the Appeals Chamber. Duriug the proceedings before the Chamber, only the judieial recess
was offered by way of explanation for the 96-day pertod which elapsed between the Appellant's
transfer and his initial appearance, and this was rejected by the Chamber. There was no suggestion
whatsoever that the Appellant had assentcd to any part of that sehedule.

There is no evidence that the Appellant was afforded an opportunity to appear before an
independent Judge during the period of the provisional detention and the Appellant contends that he
was denied this opportunity.

62. The decision by the Appeals Chamber in respect of the period of detention in Arusha is based on a
96-day lapse between the Appellant’s transfer and his initial appearance. The new faet relative
hereto, the defence counsel's agreeing to a hearing being hcld on 3 February 1997, reduces that
lapse to 20 days - from 3 to 23 February. The Chamber considers that this is still a substantial delay
and that the Appellant’s rights have still been violated. However, the Appeais Chamber finds that
the period during which these vielations took place is less extensive than it appeared at the time of
the Decision.

(d) Werc the new facts known to the Prosecutor?
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63. Rule 120 ntroduces a condition which is not stated in Article 25 of the Statute which addresses
motions tor review. According to Rule 120 a party may submit a motion for review to the Chamber
only if the new fact "was not known to the moving party at the time of the proceedings before a
Chamber, and could not have been discovered through the cxercise of due diligeuce” (emphasis
added).

64. The new facts identified in the first two periods were not known to the Chamber at the time of its
Dccision but they may have been known to the Prosecutor or at least they could have been
discovered. With respect to the second period. the Prosecutor was not unaware that Cameroon was
unwilling to transfer the Appellant, especially as it was her deputy, Mr. Muna, who sought Mr,
Scheffcr's intervention to facilitate the process. But evidently it was not known to the Chamber at
the time of the Appeal proceedings. On the contrary, the elements before the Chamber led it to the
opposite finding, which was an important faclor in its eonclusion that "the Prosecutor has failed
with respect to her obligation to prosccute the case with due diligence.”

65. In the wholly exceptional circumstances of this case, and in the face of a possible miscarriage of
justice, the Chamber construes the condition laid down in Rule 120, that the fact be unknown to the
moving party at the time of the proceedings before a Chamber, and not discoverable through the
exercise of due diligenee, as directory in nature. In adopting such a position, the Chamber has
regard to the circumstance that the Statute itself does not speak to this issue,

66. There is precedent for taking such an approach. Other reviewing courts, presented with faets which
would clearly have altered an earlier decision, have felt bound by the interests of justiee to take
these into account, even when the usual requirements of due diligence and unavailability were not
strictly satisfied. While it is not in the interests of justice that parties be encouraged to proceed in a
less than diligent manner, "eourts cannot close their eves to injustice on account of the facility of
abuse”.

67. The Court of Appeal of England and Wales had to consider a situation not unlike that currently
before the Appeals Chamber in the matier of Hunt and Another v Atkin. In that case, a punitive
order was made against a firm of solicitors for having taken a eertain course of action. It emerged
that the solicitors were in possession of information that justified their actions to a certain extent,
and which they had failed to produce on an earlier oecasion, despite enquiries from the court. As in
the current matter, the moving party (the solieitors) claimed that the court’s enquiries had been
unclear, and that they had not fully understood the nature of the evidence to be presented. The
Judge approached the question as follows:

[ hope I can be forgiven for taking a very simplistic view of this situation. What I think I have
to ask myself is this: if these solicitors ... had produced a proper affidavit on the last occasion
containing the information which is now given to me ...would [ have made the order in
relation to eosts that [ did make? It is a very simplistic approach, but [ think it is probably
necessary in this situation.

He concluded that be would not have made the same order, and so allowed the fresh evidence
and ordered a retrial. The Court of Appeal upheld his decision.

68, Faeed with a similar problem, the Supreme Court of Canada has held that the requirements of due
diligence and unavailability are to be applied less strictly in criminal than in civil cases. In the
leading case of McMartin v The Queen, the court held, per Ritchie I, that:

In all the circutnstance, if the evidence is considered to be of sufficient strength that it might
reasonably affect the verdict of the jury, 1 do not think it should be excluded on the ground
that reascnable diligence was not exercised to obtain it at or before the trial,

69. The Appeals Chamber does not cite these examples as autherity for its aetions in the strict sense.
The International Tribunal is a unique institution, governed by its own Statute and by the provisions
of customary international law, where these can be discerned. However, the Chamber notes that the
problems posed by the Request for Review have been considered by other jurisdictions, and that the
approach adopted by the Appeals Chamber here is not untfamiliar to those separate and independent
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systems. To reject the facts presented by the Prosecutor, in the light of their impaet on the Decisiol::q- 7
would indeed be to close ones eyes to reality.

70. With regard to the third period, the Appeals Chamber remarks that, although a set of the elements
submitred by the Proseeutor on 16 February 2000 were available to her prior to that date, aecording
to the Registrar's memorandum. Annex C was not one of them. It must be deduced that the faet that
the defence counscl had given his consent was known to the Prosecutor at the time of the
proceedings before the Appeals Chamber.

4. Conclusion

71. The Chamber notes that the remedy it ordered for the violations the Appellant was subject to is
bascd on a eumulation of elements:

... the fundamental rights of the Appeliant were repcatedly violated. What may be worse, it
appears that the Prosecutor’s failure to proseeute this case was tantamount to negligenee. We
find this conduct to be egregious and, in light of the numerous violations, conclude that the
only remedy for such prosecutorial inaction and the resultant denial of his rights is to release
the Appellant and dismiss the eharges against him.

The new tfaets diminish the role played by the failings of the Prosecutor as well as the
intensity of the violation of the rights of the Appellant. The cumuliative effeet of these
elements being thus reduced, the reparation ordered by the Appeals Chamber now appears
disproportionate in relation to the events. The new faets being therefore facts which could
have been decisive in the Decision, in particular as regards the remedy it orders, that remedy
must be modified.

72. The Prosecutor has submitted that it has suffered "material prejudice” from the non compliance by
the Appeals Chamber with the Rules and that eonsequently it is entitled to relief as provided in Rule
5. As the Appeals Chamber bclieves that this issue is not relevant to the Motion for Review and as
the Appeals Chamber has in any event decided to review its Decision, it will not consider this issue
further.

B. RECONSIDERATION

73. The essential basis on which the Prosecutor sought a reconsideration of the previous Decision, as
distinguished from a review, was that she was not given a proper hearing on the issues passed on in
that Decision. The Appeals Chamber finds no merit in the contention and accordingly rejeets the
request for reconsideration.

VI, CONCLUSION

74. The Appeals Chamber reviews its Decision in the light of the new facts presented by the Prosecutor.
It confirms that the Appellant's rights were violated, and that all violations demand a remedy.
However, the violations suftered by the Appellant and the omissions of the Prosecutor are not the
same as those which emerged from the facts or whieh the Decision is founded. Accordingly, the
remedy ordered by the Chamber in the Decision, whieh eonsisted in the dismissal of the indietment
and the release of the Appellant, must be altered.

VIIL. DISPOSITION

75. For these reasons, the APPEALS CHAMBER reviews its Decision of 3 November 1999 and
replaces its Disposition with the following:

1) ALLOWS the Appeal having regard to the violation of the rights of the Appellant to the extent
Indicated above;

12 sur )3 22/06/2009 13:32



http://69.94.11 53/ENGLISH/ cases/Barayagwiza/decisions/des200003 ..

2) REIECTS the application by the Appellant to be released; L’_L}' 30

3) DECIDES that for the vielation of his rights the Appellant is entitled to a remedy, to be fixed at
the time of judgement at first instance, as follows:

a} If the Appellant is found not guilty, he shall receive financial compensation;

b) If the Appellant is found guilty, his sentence shall be reduced ta take account of the
violation of lis rights.

Judge Vohrah and Judge Nieto-Navia append Declarations to this Decision.
Judge Shahabuddeen appends a Separate Opinion to this Decision.

Dane in both English and French, the French text being authoritative.

s/ _ 8. 8.
Claude Jorda, Lal Chand Vohrah Mohamed Shahabuddeen
Presiding
& s/,
Rafael Nieto-Navia Fausto Pocar

Dated this thirty-first day of March 2000
At The Hague,
The Netherlands

[Seal of the Tribunal]
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SEPARATE OPINION OF JUDGE SHAHABUDDEEN

1. This 1s an important case: it is not every day that a court overturns its previous decision to
liberate an indicted person. This is what happens now. New facts justify and require that
result. But possible implications for the working of the infant criminal justice system of the
intermational community need to be borne in mind. Because of this, and also because I agreed
with the previous decision, [ believe that I should explain why I support the present deeision
to cancel out the principal effect of the former.

(i) The limits of the present hearing

2. Except on one point, [ was not able to agree with the grounds on which the previous
decision rested. However, the points on which [ differed are not now open for discussioa. This
is because the present motion of the Proseeutor has to be dealt with by way of review and not
by way of reconsideration. Under review, the motion has to be approached on the foating that
the earlier findings of the Appeals Chamber stand, save to the extent to which it can be seen
that those findings would themselves have been different had certain new facts been available
to the Appeals Chamber when the original deeision was made; under that procedure, it is not
therefore possible to challenge the previous holdings of the Appeals Chamber as incorreet on
the basis on which they werc made. By cantrast, under reconsideration, the appeal would have
been reopened, with the result that that kind of challenge would have been possible, as I
apprehend is desired by the prosecution. To cover all the requests made by the prosecution, it
is thus necessary to say a word on its motian for reconsideration. I agree that the motion
should not be granted. These are my reasons:

3. Deeisions rendered within the International Criminal Tribunal for the former Yugoslavia
("ICTY™) on the competence of a Chamber to reconsider a decided point vary from the
exercise of a relatively free power of recansideration to a denial of any such power based on
the statement, made in Kordic, "that motions to reconsider are not provided for in the Rules
and do not form part of the procedures of the International Tribunal”. Where the deeisions
suggest a relatively free power of reconsideration, they concemn something in the nature of an
operationally passing position taken in the course of continuing proceedings; in such
situations the Chamber remains seised of the matter and campetent, not acting capriciously
but observing due caution, to revise its position on the way to rendering the ultimate decision.
In situations of more lasting consequence. it appears to me that the absence of rules does not
canclude the issue as to how a judieial body should behave where complaint is made that its
previous decision was fundamentally flawed, and more particularly where that body is a court
of last resort, as is the Appeals Chamber. Not surprisingly, in “elebici the Appeals Chamber
of the ICTY introduced a qualification in stating that "in the absence of particular
circumstances justifying a Trial Chamber or the Appeals Chamber to reconsider one of its
decisions, motions for reconsideration do not form part of the procedure of the Intemational
Tribunal". The first branch of that statement is important. inctuding its non-reproduction of
the Kordic wotds "that motions to reconsider are not provided for in the Rules": the
implication of the omission secms to be that the fact that the Rules do not so provide is not by
itself determinative of the issue whether or not the power of reconsideration exists in
"particulat circumstances”, Alternatively. the omitted words were not intended to deny the
inhcrent jurisdiction of a judicial body to reconsider its decision in "particular cireumstances”.

4. Circumseribed as they cvidently are, it is hard, and perhaps not in the interest of the pelicy
of the law, to attempt exhaustively to define "particular circumstances” which might justify



reconsideration. It is clear, however, that such circumstances include a case in which the
decision, though apparently res judicata, is void, and therefore non-existent in law, for the
reason that a procedural irregularity has caused a failure of natural justice. An aspect of that
position was put this way by the presiding member of the Appellate Committee of the British
House of Lords:

In principle it must be that your Lordships, as the uitimate court of appeal, have power to correct any injustice
caused by an earlier order of this House. There is no relevant statutory limitation on the jurisdiction of the House
in this regard and therefore its inherent jurisdiction remains unfettered. In Casself & Co Lid v. Broome (No.2) [
1972] 2 All ER 849, [ 1972] AC 1136 your Lordships varied an order for costs already tnade by the House in
circumstances where the parties had not had a fair opportuniry o address argument on the point,

However, it should be made clear that the House will not reopen any appeal save in circumstances where,
through no fault of a party, he ar she has been subjected to an unfair procedure. Where an order has been made
by the House in a particular case there can be no gnestion of that decision being varied or rescinded by a later
order made in the same case just because it is thought that the first order is wrong.

5. I understand this to mean that, certainly in the case of a court of last resort, there is inherent
Jurisdiction to reopen an appeal if a party had been "subjected to an unfair procedure”. I see
no reason why the principle involved does not apply to criminal matters if a useful purpose
can be served, particularly where, as here, the decision in question has not been acted upon.

6. I have referred to unfairness in procedure because it appears to me that this is the criterion
which is attracted by the posture of the Prosecutor’s case. Was there such unfairness?

7. Whether a party was or was not "subjected to an unfair proeedure” is a matter of substance,
not technicality. If the parly did not understand that an issue would be considered (which is
the Prosecutor’s contention), that could found a claim that it was disadvantaged. But.
provided that that was understood and that there was opportunity to respond, I do not see that
the procedure was unfair merely because a Chamber considered an issue not raised by the
parties. The interests involved are not merely those of the parties; certainly, they are not
interests submitted by them to adjudication on a consensual jurisdictional basis; they include
the interests of the international community and are intended to be considered by a court
exercising compulsory jurisdiction. In Erdemovic the Appeals Chamber raised, considered
and decided issues not presented by the parties, observing that there was "nothing in the
Statute or the Rules, nor in practices of international institutions or national judicial systems,
which would confine its consideration of the appcal to the issues raised formally by the
parties”.

8. Further, a Chamber need not echo arguments addressed to it: its reasoning may be its own.
When the present matter is examined, all that appears is that the Appeals Chamber in some
cases used arguments other than those presented to it. The basic issue was one on which the
parties had an opportunity to present their positions, namely, whether the rights of the
appellant bad been violated by undue delay so as to lead to lack of jurisdiction. For the
reasons given below, I am satisfied that there 1s not any substance in the contention of the
prosecution that it had no notice that certain questions would be determined. It i1s more to the
point to say that the prosecution did not avail itsell of opportumties to present its position on
certain matters; in particular, it did not assist either the Trial Chamber or the Appeals
Chamber with relevant material at the time when that assistance should have been given.

9. In short, there was no unfaimess in procedure in this case. Accordingly. the previous
decision of the Appeals Cbamber cannot be set aside and the appeal reopened. It is thus not
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possible to accede to the Prosecutor’s proposition, among others, that that decision was wrong
when made and should for that reason be now changed.

10. For the reasons given in today’s judgment, the procedure of review is nevertheless
available. As mentioned above, the possibility of revision which this opens up is however
limited to consideration of the questiou whether the same decision would have been rendered
if certain new facts had been at the disposal of the Appeals Chamber, and, if not, what is the
deciston which would then have been given.

(i) The Prosecutor’s complaint that she had no notice of the intention of the Appeals
Chamber 1o deal with the question of the legality of the detention between transfer and initial
appearance

11. Before moving on, I shall pause over the question, alluded to above, as to whether the
prosecution availed itself of opportunities to present its position on certain points. The
question may be considered illustratively in relation to the issue of detention between the
appellant’s transter from Cameroon to the Tribunal’s detention unit in Arusha and his imitial
appearance before a Trial Chamber, extending from 19 November 1997 to 23 February 1998.
The prosecution takes the position, which it stresses, that it had no opportunity to address this
issue because it did not know that thc Appeals Chamber would be dealing with it. That, if
correct, is a sufficiently weighty matter to justify reconsideration, as it would show that the
prosecution was subjected to an unfair procedure in the Appeals Chamber, So it should be
examined.

12. The prosecution submitted that the issue of delay between transfer and initial appearance
was not argued hy the appellant in the course of the oral proceedings in the Trial Chamber aud
was not iucluded in his grounds of appeal. Although, as will be seen, the appellant did include
a claim on the point in his motion, | had earlier made a similar observation, noting that, m the
Trial Chamber, "no issue was presented as to delay between transfer and initial appearance”,
that the "Trial Chamber was not given any reason to believe that there was such an issue”,
and, in respect of the appeal proceedings, that it "does not appear that the Prosecutor thought
that she was being called upon to meet an argument about delay between transfer and initial
appearance”. But it seems to tue that. apart from the action of the appellant, account has to be
taken of the action of the Appeals Chamber and that the position changed with the issuing by
the latter of its scheduling order of 3 June 1999, that order, referred to below, clearly raised
the matter. After the order was made, the appellant went back to the claim which he had
originally raised; equally. the prosecution gave its rcaction. Thus, in the event, the Appeals
Chamber did rot pass on the matler without affording an opportunity to the Prosecutor to
address the point.

13. To fill out this brief picture, it is right to considcr the factual basis of the proposition that
the appellant did include a claim on the point in his motion. As I noted at page | of a separate
opinion appended to the decision of the Appeals Chamber of 3 Novemher 1999, in paragraphs
2 and 9 of the mation the appcllant complained of "continued provisional detention". Viewing
the time when that complaint was made (three months after the transfer), he was thus also
complaining of the detention following on his transfer, inclusive of dclay between transfer
and initial appearance. In fact, as I also pointed out, annexure DM2 to his motion spoke of "98
days of detention after transfer and before initial appearance” (original emphasis, but actually
96 days). Further, in paragrapb 11 of his brief in support of that motion he referred to Articles
7, 8, 9 and 10 of the Universal Declaration of Human Rights, relating infer alia to protection
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of the law and to freedom from arbitrary arrest and detention. More particularly, he also
referred to Article 9 of the International Covenant on Civil and Political Rights ("ICCPR"),
stating that this requircd that "the accused should be brought before the court without delay”.
That was obviously a reference to paragraph 3 of Article 9 of the ICCPR which stipulates that
"[ a] nyone arrested or detained on a criminal charge shall be brought promptly before a judge
or other officer authorized by law fo exercise judicial power and shall be entitled to trial
within a reasonable tirne or to release". It follows that, in his motion, the appellant did make a
complaint on the matter to the Trial Chamber.

14. Now, how did the prosecution teact to the appellant’s complaint? The complaint having
been made in the motion, and the motion being heard scven months after it was brought, it
seems to me that, by the time when the motion was heard, the prosecution should have been in
possession of all material rclevant to the issue whether there was undue delay between
transfer and initial appearance; it also had an opportunity at that stage to present all of that
material together with supporting arguments. The record shows that it did not do so.

15. In the Trial Chamber, the prosecution did not file a response to the appellant’s motion in
which the appellant complained of delay between transfer and initial appearanee. Indeed,
some part of the oral hcaring before the Trial Charnber on 11 September 1998 was taken up
with this very fact - that the prosecution had not submitted a reply, with the consequential
difficulty, about which the appellant remonstrated, that he did not know exactly what issues
the prosecution intendcd to challenge at the hearing before the Trial Chamber. In the words
then used by his counsel. "... in an adversarial system we should not leave leeway for
ambush", In his reply, counsel for the prosecution simply said, "We didn’t do it in this case
and | have no cxplanation for that. ... we don't have an explanation for why we haven’t
followed our wsual practice”. In turn. the Presiding Judge, though not sanctioning the
prosecution, noted that what was done was eontrary to the estahlished procedure. At the oral
hearing before the Appcals Chamber on 22 February 2000. counsel for the prosecution took
the position that there was no rule requiring the prosecution to file a response. Counsel for the
prosecution before the Trial Chamber had earlier made the same point. They were both right.
But that circumstance was not determinative. As the Presiding Judge of the Trial Chamber
had made clear, it was the practice to file a response; and, as counsel for the prosecution later
conceded at the oral hearing before the Appeals Chamber on 22 February 2000, the Presiding
Judge "did draw thc conclusion that [ what was done] was contrary ... to the practice of the
Tribunal”. Indeed, at the hearing before the Trial Chamber on 11 September 1998, counsel for
the prosecution accepted, as has been seen, that the failure of the prosecution to submit a
written reply was contrary to the "usual practice” of the prosecution itself.

16. The failure of the prosecution 1o tespond to the appellant’'s complaint of undue delay
between transfer and initial appeatance did not of course remowve the complaint. The dismissal
of the appellant's motion included dismissal of that complaint. The complaint and its
dismissal formed part of the record before the Appeals Chamber. This being so, it appears to
me that at this stage the question ol substance is whether the Prosecutor knew that the
Appeals Chamber intended to deal with the complaint, and, if so, whether the Prosecutor had
an opportunity to address it. The answer to both questions is in the affirmative. This results
from the Appeals Chamber’s scheduling order of 3 June 1999, referred to above.

17. That order required the parties “to address the following questions and provide the
Appeals Chamber with all relevant documentation: ...4). The reason for any delay between the
transfer of the Appellant to the Tribunal and his initial appearance”. The requisition was made
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on the stated basis that the Appeals Chamber needed "additional information to decide the
appeal”. At the oral hearing in the Appeals Chamber on 22 February 2000, a question from
the bench to counsel for the Prosecutor was this: "Did the prosecution understand from that,
that the Appeals Chamber was proposing to consider reasons for any delay between transfer
of the Appellant and his initial appearance?" Counsel for the Prosecutor correctly answered in
the affirmative. He also agreed that the prosecution did not object to the competence of the
Appeals Chamber io consider the matter and did not ask for more time to respond to the
request by the Appeals Chamber for additional information. In fact, in paragraphs 17-20 of its
response of 21 June 1999. the prosecution sought to explain the delay in so far as it then said
that it could, stating that it had no influcnce over the scheduling of the initial appearance of
accused persons, that these matters lay with the Tria] Chambers and the Registrar, that
assignment of defenee counsel was made only on 5 Deeember 1997, and that there was a
Jjudieial heliday from 15 December 1997 to 15 January 1998. In stating these things (how
adequate they were being a different matter), the prosecution fell to be understood as having
accepted that the Appeals Chamber would be dealing one way or another with the question to
whieh those things were a response.

18. Focusing on the issues as she saw them, the Prosecutor, as I understood her, submitted
that the Appeals Chamber was confined to the issues prescnted by the parties. As indicated
above, that is not entirely eorrect. The cases show that the leading principle is that the
overriding task of the Tribunal is to discover the truth. Siuce this has to be done judieially,
limits obviously exist as to permissible methods of search; and those limits have to be
respected, for the Appeals Chamber (s not an overseer. It cannot gratuitously intervene
whenever it feels that something wrong was done: beyond the proper appellate boundaries,
the decisions of the Trial Chamber are unquestionable. However, as is shown by Erdemovic,
the Appeals Chamber ecan raise issues whether or not presented by a party, provided, |
consider, that they lie within the prescribed grounds of appeal, that they arise from the reeord,
and that the parties are afforded an epportunity to respond. I think that this was the position in
this case.

19. As has been demonsirated above, the record before the Appeals Chamber included both a
claim by the appellant that there was impermissible delay between transfer and intial
appearance and dismissal by the Trial Chamber of the motion which included that claim.
Where an issue lying within the preseribed grounds of appeal is raised on the record. the
Appeals Chamber can properly require the paries to submit additional information on the
point; there is not any basis tor suggesting, as the Prosecutor has done. that in this ease the
Appeals Chamber went outside of the appropriate limits in search of evidence.

20. In eonclusion, it appears to me that the substance of the matter is that the Prosecutor had
notiee of the intention of the Appeals Chamber to deal with the peint, had an opportunity to
address the point both before the Trial Chamber and ¢the Appeals Chamber, and did address
the point in her written response to the Appeals Chamber. In particular, the Prosecutor knew
that the Appeals Chamber would be passing on the point and did not object to the competence
of the Appeais Chamber to do so. Her approach fell to be understood as acquiescence in such
compelence. | accordingly return to my previous positien that it is not possible to set aside the
previous decision and 10 rcopen the appeal. and that the only way of revisiting the matter is
through the more limited method of review on the basis of discovery of new faets,

(iii) The Prosecutor’s argument that the Appeals Chamber did not apply the proper test for
determining whether there was a breach of the appellant’s rights
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21. In dealing with this argument by the Prosecutor, it would be useful to distinguish between
the breach of a right and the remedy for a breach. The former will be dealt with in this
section; the latter in the next.

22. An opinion which 1 appended to the decision given on 2 July 1998 by the Appeals
Chamber of the ICTY in Prosecutor v. Kovacevic included an observation to the effect that,
because of the preparatory problems involved, the jurisprudence recognises that there is "need
for judicial flexibility” in applyving to the prosecution of war crimes the principle that criminal
proceedings should be complcted within a reasonable time. The prosecution correctly submits
that, in determining whether there has been a breach of that principle, a court must weigh
competing interests. As it was said in one case, the court "must balance the fundamental right
of the individual to « fair trial within a reasonable t{ime apainst the public interest in the
attainment of justice in the context of the prevailing system of legal administration and the
prevailing economic, social and cultural conditions to be found in" the territory concerned. To
do this, the court "should assess such factors as the length of and reason for the delay, the
defendant’s assertion of his right, and prejudice to the defendant”. The reason for the delay
could of course include the complexity of the ease and the conduct of the prosecuting
authorities as well as that of the court as a whole.

23. These criteria are correct; but I do not follow why it is thought that they were not applied
by the Appeals Chamber. Their substance was considered in paragraphs 103-106 of the
previous decision of the Appeals Chamber, footnote 268 whereof specifically referred to the
leading cases of Barker v. Wingo and R. v. Smith, among others. Applying that jurisprudence
in this case, it is difficult to see how the balance came out against the appellant. On the facts
as they appeared to the Appeals Chamber, the delay was long; it was due 1o the Tribunal; no
adequate reasons were given for it; the appellant repeatedly complained of it; and, there being
nothing to rebut a reasonable presumption that it prejudiced his position, a fair inference could
be drawn that it did.

24. The breach of the appellant’s rights appears even more clearly when it is considered that
the jurisprudence which produced principles about balancing competing interests developed
largely, if not wholly. out of cases in which the accused was in fact brought before a judicial
officer shortly after being charged. but in which, for one reason or another, the subsequent
trial took a long time to approach completion. By contrast, the problem here is not that the
proceedings had taken too long to complete, but that they had taken too long to begin. It 1s not
suggested that those principles are irrelevant to the resolution of the present problem; what 1s
suggested is that, in applying them to the present problem, the difference referred to has to be
taken into aceount. To find a solution it is necessary to establish what is the proper judicial
approach to detention in the early stages of a criminal case, and especially in the pre-
arraignment phase.

25. The matter turns. it appears © me, on a distinction between the right of a person to a tnal
within a reasonable time and the right of a person to freedom from arbitrary interferencc with
his liberty, The right to a trial within a reasonable time can be violated even if there has never
been any arrcst or detcntion: by contrast. a complaint of arbitrary interference with liberty can
only be made where a person has been arrested or detained. 1 am not certain that the
distinetion was recognised by the prosccution. In the view of its counsel, which he said was
based on the decision of the Appeals Chamber and on other cases, the object of the Rule 62
requirement for the accused to be brought “without delay" before the Trial Chamber was to
allow him "to know the formal charges against him" and fo enable him "to mount a defence”.
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The submission was that, in this case, both of these purposes had been served before the
initial appearance, the indictment having been given to the appellant while he was still in
Cameroon. But it seems to me that, as counsel later accepted, there was yet another purpose,
and that that purpose could only be served if there was an initial appearance. That purpose — a
fundamentally imporlant one — was to secure to the detained person a right to be placed
"without delay" within the protection of the judicial power and consequently to ensure that
there was no arbilrary curtailment of his right to liberty. That purpose is a major one in the
work of an institution of this kind; it is worthy of being marked.

26. For present purposes, the law seems straightforward. It is not in dispute that the
controlling instruments of the Tribunal reflect the internationally recognised requirement that
a detained person shall be brought "without delay" to the judiciary as required by
Rule 40b6is(]) and Rule 62 of the Tribunal’s Rules of Procedure and Evidence, or "promptly"
as it is said in Article 5(3) of the Europcan Convention on Human Rights and Article 9(3) of
the ICCPR, the latter being alluded to by the appellant in paragraph 11 of the brief in support
of his motion of 19 February 1998. as mentioned above. It will be convenient to refer to one
of these provisions, namely, Article 5(3) of the European Convention on Human Rights. This
provides that "[ e] veryone arrested or detained in accordance with the provisions of
paragraph 1.¢ of this articie [ relating 1o arrests for reasonable suspicion of having committed
an offence] shall be brought promptly before a judge or other officer authorised by law to
exercise judicial power ...".

27. So first, as to the purpose of these provisions. Apart from the general entitlement to a trial
within a reasonable tine, it is judicially recognised that the purpose is to guarantee to the
arrested person a right e be brought promptly within the protection of the judiciary and to
ensure that he is not arbitrarilv deprived of his right to liberty. The European Court of Human
Rights, whose case law on the subject is persuasive, put the point by observing that the
requirement of prompiness "enshrines a fundamental human right, namely the protection of
the individual against arbitrary interfcrences by the State with his right to liberty.... Judicial
control of interferences by the executive with the individual’s right to liberty is an essential
feature of the puarantce embodied in Article 3§3 [ of the European Convention on Human
Rights] . which is intended to minimise the risk of arbitrariness. Judicial control is implied by
the rule of law, 'one of the tundamenta! principles of a democratic society ...”".

28. Second, as to the tolcrable period of delay. the decision of the Appeals Chamber of
3 November 1999 correctly recognised that this is short. The work of the United Nations
Human Rights Committce shows that it is about four days. In Porforreal v. Dominican
Republic, a period of 530 hours was held to be too short to constitute delay. But a period of 35
days was considered too much in Ke/iv v, Jamaica. In Jijén v. Ecuador a five-day delay was
Judged to be violative of the rule.

29. The same tendency in the direclion of brevity is evident in the case law of the European
Court of Human Rights. In McGeoff. on his extradition from the Netherlands to Sweden, the
applicant was kept in custody for 15 days belore he was brought to the court. That was held to
be in violation ol the rule. De Jong, Baljet and van den Brink concerned judicial proceedings
in the army. "[ E| ven taking due account of the exigencies of military life and military
justice", the European Court of Human Rights considered that a delay of seven days was too
long.
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30. In Kosfer, which also concerned judicial proceedings in the army, 2 five-day delay was
held to be in breach of the rule. The fact that the period included a weekend and two-yearly
military manceuvres, in which inembers of the court - a military court - had been participating
was disregarded; in the view of the European Court of Human Rights, the rights of the
accused took precedence over matters which were "foreseeable". The military manoeuvres "in
no way prevented the military authorities from ensuring that the Military Court was able to sit
soon enough to comply with the requirements of [ Article 5(3) of the Eurepean Convention on
Human Rights] . if necessary on Saturday or Sunday” .

31. No doubt, as it was said in de Jong, Balfet and van den Brink, "The issue of promptncss
must always be assessed in cach case according to its special features”. The same thing was
said in Brogan. But this does not markedly enlarge the normal period. Brogarn was a case of
terrorism; the Furopean Court of Human Rights was not altogether unresponsive to the
implications of that fact, to which the state concerned indeed appealed. Yet the Court took the
view that a period of six duys and sixtcen and a half honrs was too long; indeed, it considered
that even a shorter pcriod of four days and six hours was outside the constraints of the
relevant provision. The Court began its reasoning by saying:

No violation of Article 583 [ of the European Convention on Human Rights] can arise if the arrested person is
released ‘promptly”’ before any judicial control of his detention would have been feasible ... If the arested person
is not released promptly. he is entitled to a prompt appearauce betore a judge or judicial officer.

32. Thus, in measuring permissible delay. the Court started out by having regard to the time
within which it would have been "feasible” to establish judicial control of the detention in the
circumstances of the case. The idea of feasibility obviously introduced a margin of flexibility
in the otherwise strict requircment of promptness. But how to fix the limits of this flexibility?
The Court looked at the "object and purpose of Article 5", or, as it said, at the "aim and ..,
object" of the Canvention”. and stated that —

the degree of flexibility attaching w the notion of 'promptness’ is limited, even if the attendant circumstances can
never be ignorcd for the purposcs of the assessment under paragraph 3. Whereas promptness is to be assessed in
each case according to its special lcatures ..., the significance to be atfached 1o those fealures can never be taken
to the point of impairing the very esscnce of the right guaranteed by Article 5§83 { of the European Convention on
Human Rights] , that is to the point of effeerively ucgativing the State’s obligation to ensure a prompt release of
a prompt appearance before a juclicial authority,

33. In paragraph 62 of its judgment in Brogan, the European Conrt of Human Rights again
mentioned that the "scope for flexibility in interpreting and applying the notion of
'promptaess’ is very limited”. Thus. although the Court appreciared the special circumstances
which terrorism represented, it said that "[ t] he undonbted fact that the arrest and detention of
the applicants were inspired by the legitimate aim of protecting the community as a whole
from terrorism 1s not on its own sufficient to ensure compliance with the specific

I

requirements of Article 5§3".

34. To refer again to McGoff in thal case the European Commission of Human Rights
recalled that, in an earlier matier, it had expressed the view that a period of fonr days was
acceptable; "it also accepted five days, but that was in exceptional circumstances”.

35. In the case at bar, counling trom the time of transfer to the Tribunal’s deterticn unit in
Arusha (19 November 1997) to the date of initial appearance before a Trial Chamber (23
February 1998), the peried - the Arusha period - was 96 days, or rearly 20 times the maximum
acceptable period of delay.
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136. As a matter of juristic logic, any flexibility in applying the requirements concerning time
to the case of war crimes has 1o find its justitication not in the nature of the crimes
themselves, but in the difficulties of investigating, preparing and presenting cases relating to
them, Consequently, that flexibility s not licence for disregarding the requirements where
they can be complied with. It is only "the austerity of tabulated legalism”, an idea not much
ifavourcd where. as here. a gencrous intcrpretation is called for, which could Iead to the view
that, once a crime is categorised as a war crime, that suffices to justity the conclusion that the
requiremecnts concerning time may be safely put aside.

!
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37. In this case, it is not easy to see what difficulty beset the avthorities in bringing the
appellant from the Trihunal’s detention unit to the Trial Chamber. That scarcely inter-galactic
passage involved no more than a filteen minute drive by motor car on a macadamised road.
To plead the character of the crimes in justification of the manifest breach ot an applicable
requirement which was both of overriding importance and capable of being respected with the
same ease as in the ordinary case is to transform an important legal principle inte a statement
of aftectionate aspiration.

38. On the tacts as thev carlier appeared to it, the Appeals Chamber could not come to any
conclusion other than that the rights of the appellant in respect of the period between transfer
and initial appearance had becen breached. and very badly so. As today’s decision finds, the
new facts do not show that they were not breached. I agree, however, that the new facts show
that the breach was not as serions as it at first appeared. it being now clear that defence
counsel, although having opportunitics, did not object and could be treated as having
acquiesced in the passage of time during most of the relevant period.

(iv) Whether a breach could be remedied otherwise than by release

39. Now for the question of remedy. assuming the existence of a breach. In this respect. the
prosecution argues that, if there was a breach of the appellant’s rights, it was open to the
Appeals Chamber to granl some form of compensatory relief short of release and that it
should have done so. In support. notice may be taken of a view that, particularly though not
exclusively in the case of war crimes, the rcmedy for a breach of the principle that a trial is to
be held within a rcasonahle time may take the form of payment of monetary compensation or
of adjustment of any senience ultimately imposed. custody being meanwhile continued.

49, That view is useful, although not altogether free from difficulty; it is certainly not an
open-ended one. If the concern of the law with the liberty of the person, as demonstrated by
the above-mentioned attitude of the courts, means anything, it is nccessary to contemplate a
point of time at which the accused indisputably becomes entitled to release and dismissal of
the indictment. In this respect. i1 is 10 be observed that, according to the European
Commuission of Fluman Rights, contrary to an opinion of the German Federal Court, in 1983 a
committee of threc judpes of the German Constitutional Court held that "unreasonable delays
of criminal proceedings might under certain circumstances only be remedied by discontinuing
such proceedings". As is shown by the last paragraph of the report of Bell 's case. supra. the
only reason why a fornwal order prohibiting further proceedings was not made in that case by
the Privy Council was hecause it was undcrstood that the practice in Jamaica was that there
would be no further proceedings. Paragraph 108 of the decision of the Appeals Chamber of
3 November 1999 cites cases from other territories in which turther proceedings were in fact
prohibited. I find no fault with the position taken in those cases: true, those cases concerned
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delay in holding and completing the trial. but I do rot accept that the principle on which they
rest 1s necessarily inapplicable to extended pre-arraignment delay.

41. More importantly. the view that reliet’ short of release is possible is subject to any
statutory obligation to cffect a rclease. In this respect, in its previous decision the Appeals
Chamber held that Rule 405is of the Tribunal's Rules of Procedure and Evidence applied to
the Cameroon pericd of detention. I respectfully disagreed with that view and still do, but it is
the decision of the Appcals Chamber which matters; and so I proceed on the basis that the
Rule applied. Now. Sub-Rule (H) ol that Rule provided as follows:

The tetal period of provisional detention shall in no case exceed 90 days, at the end of which. in the event that
the indictment has not been confirmed and an arrest warrant signed, the suspect shaf! be released ... (emphasis
added).

42. Consistently with the judicial approach to detention in the early phases of a criminal ease,
the object of the citcd provision is to control arbitrary interference with the liberty of the
person by guaranticetng him a right to be released if he is not charged within the stated time.
In keeping with that object, the Rule, whieh has the force of law, provides its own sanction.
Where that sanction coines inlo opceration through breach of the 90-day limit set by the Rule,
release is both automatic and compuisory: a courl order may be made but is not necessary.
The detained person has to be mandatorily released in obedience to the command of the Rule:
no consideration can be given to the possibility of keeping him in custody and granting him a
remedy in the form of a reduction of sentence {if any) or of payment of compensation; any
discretion as 1o alternative forms ol remedy is excluded, however serious were the allegations.

43, In effect, the premisc of the conclusion reached by the Appeals Chamber that the appellant
had to be released was the Chamber’s interpretation, on the facts then before it, that the Rule
applied to the Camcroon period ol detention. These being review proceedings and not appeal
proceedings, the premise would continue to apply. and so would the conelusion, unless
displaced by new fucts.

(v) Whether there are new facts

44, Sa now for the question whether there are new facts. The temptation to use national
decisions in this area may be rightly restrained by the usual warnings of the dangers involved
in facile teansposition of municipal law eoncepts to the plane of international law. Such
borrowings were morc frequent in the early or formative stages of the general subject; now
that autonomy has been achieved. there is less reason for sueh recourse. It is possible to argue
that the current state of criminal doctrine in internatioual law approximates to that of the
larger subject at an carlier phase and that accordingly a measure of liberality in using
domestic law ideas is both natural and permissible in the ficld of criminal law. But it is not
necessary to pursuc the argument further. The reason is that, altogether aparl from the
guestiou whether a particular line of municipal deeisions is part of the law of the Tribunal, no
statutory authority needs to be cited to enable a court to benefit from the scientific value of the
thinking of other jurists, provided that the court remains master of its own house. Thus,
nothing prevents a judge {rom consulting the reasoning ol judges in other jurisdictions in
order to work out his own solution o an issue before him; the navigation lights offered by the
reflections of the [ormer can he welcome without being obtrusive. This is how I propose to
proceed.
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45. The books are [ull of statements, and rightly so, concerning the caution which has to be
observed, as a gencral matter, in admitting fresh evidence. Latham CJ noted that "[ (] hese are
general principles which should be applied to both civil and criminal trials". Accordingly,
there is to be borne in mind the principle familiar in civil cases, somewhat quaintly expressed
in one of them, that it is the "duty of [ a party] to bring forward his whole case at once, and
not to bring it forward piecemcal as he found out the objections in his way".

46. The prosecution advanced a claim to several new facts. Agreeably to the caution referred
to, the Appeals Chamber has not placed reliance on all of them. I shall deal with two which
were accepted, heginning with the statement of Ambassador Scheffer as to United States
intervention with the government of Cameroon. Five questions arise in respect of that
statement,

47. The first question is whether the Ambassador’s statement concerns a "new fact”" within the
meaning of Article 25 of the Statute. It has to be rccognised that there can be difficulty in
drawing a clear line of separation between a new fact within the meaning of that Article of the
Statute and additional evidencc within the mcaning of Rule 115 of the Tribunal’s Rules of
Procedure and Evidencc. A new fact is generically in the nature of additional evidence. The
differentiating spcciticity is this: additional evidence, though not being merely cumulative,
goes to the proof of facts which were in issue at the hearing; by contrast. evidence of a new
fact is evidence of a distinctly ncw feature which was not in issue at the trial. In this case,
therc has not been an issue of {ucl in the previous proceedings as to whether the government
of the Uniled Statcs had intcrvened. True, the intervention happened before the hearing, but
that does not make the [act of the intervention any the less new. As 1s implicitly recognised by
the wording of Articlc 25 of the Statule and Rule 120 of the Rules of Procedure and Evidence
of the Tribunal, the circumstance (hat a fact was in existence at the time of trial does not
automatically disqualify it {rorm being regarded as new; the newness has to be in relation to
the facts previously before the court. In my opinion, Ambassador Scheffer’s statement is
evidence of a new [act.

48. The second question is whether the new fact "could not have been discovered [ at the time
of the proceedings before the original Chamber] through the exercise of due diligence” within
the meaning of Rule 120 of the Rules. The position of the prosecution is that it did ask
Ambassador Scheffer to intervence with the government of Cameroon. This being so, it is
reasonable to hold that the prosccution knew that the requested intervention was needed to
end a delay caused by Camercon. and that it was also in a position to know that the
intervention had in fact taken place and that it involved the activities in question. It is
therefore difticult to find that the matcrial in question could not have been discovered with
due diligence. In this respect, 1 agree with the appellant.

49. But, for the reasons given in today’s judgment, that does not end the matter. Certainly the
general rule is that " the interests of juslice™ will not suffice to authorise the admission of
material which was available at (rial, diligence being a factor in determining availability. The
principle of tinality supports that view. But, as has been recopniscd by the Appeals Chamber
of the ICTY, “the principle | of finality] would not operate to prevent the admission of
evidence that would assist in determining whether there could have been a miscarriage of
justice”. As was aiso observed by that Chamber, "the principle of finality must be balanced
against the need to avoid a miscarriage of justicc”. I see no reason why the necessity to make
that balance does not apply 1o a revicw.
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50. Thus, there has to be rccognition of the possibility of there being a case in which,
notwithstanding (he absence of diligence, the material in question is so deeisive in
demonstrating mislake that the court in its discretion is obliged to admit it in the upper
interests of justice. This was done in one case in which an appeal court observed, "All the
evidence tendered 1o us could have been adduced at the trial: indeed, three of the witnesses,
whom we have heard... did give evidence at the trial. Ncvertheless we have thought it
necessary, exercising our discretion in the interests of justice, to receive" their evidence, It is
not the detailed underlying legislation which is important, but the principle to be discerned.

51. The principlc was more reccntly affirmed by the Supreme Court of Canada in the case of
Rv. Warsing. There the leading opinion recalled an earlier view that “the criterion of due
diligence... is not applied strictly in criminal cases" and said: "Tt is desirable that due
diligence rcmain only one [lactor and its absence, particularly in criminal cases, should be
assessed in light of other circumnstances. If the evidence (s compelling and the interests of
justice require that 11 be admitied then the failure to meet the test should yield to permit its
admisston”. In the same opinion, it was later affirmed that "a failure to meet the duve diligence
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requirement should not 'override accomplishing a just result’™.

52. It may be thought that an analogous principle can he collected from Aleksovski, in which
the Appeals Chamber of the [CTY field “that, in general, accused before this Tribunal have to
raise all possible clefences. where necessary in the alternative. during trial ..." , but stated that
it "will nevcrtheless consider” a new defence. Clearly, if the new defence was sound in law
and convinecing in fact, it would have bcen entertained in thc higher interests of justice
notwithstanding 1he general rulc.

53. Thus, having regard to the superior demands of justice. I would read the reference in
Rule 120 to a new fact whieh “could not have been discovered through the exercise of due
diligence" as directory. and not mandatory or peremptory. In this respect, it is said that the
"language of a statute, however mandatory in form, may be deemed directory whenever
legislative purposc can best be carried out by [ adopting a directory] construction”. Here, the
overriding purposc of the provision is to achieve justice. Justice is denied by adopting a
mandatory interprciation of the text; a directory approach achieves it. This approach, it is
believed, 1s consonant with the broad view that, as it has been said, "the relation of rules of
practice to the work of justice is intended to be that of handmaid rather than mistress, and the
Court oughl not to be so far bound and tied by rules, which are after all only intended as
general rules of procedure, as to be compelled to do what will cause injustice in the particular
case". That rcmark was made about rules of civil procedure. but, with proper caution, the idea
inspiring it applics generally lo all rules of procedure to teinper any tendency to rely too
confidently, or too simplistically. on the maxim dura lex, sed lex. 1 do not consider that this
approach necessarilv collides with the general principle regulating the interpretation of penal
provisions and believe that it represents the view broadly taken in all jurisdictions.

54. The question then is whether. even if there was an absencc of diligence, the material in
this case so compellingly demonstratcs mistake as to justify its admission. Ambassador
Scheffer’s staremncnt makes it clear that the delay in Cameroon was due to the workings of the
dccision-making process in thal country, that that process was expedited only after and as a
result of his and his government’s intervention with the highest authorities in Cameroon, that
Cameroon was otherwise not ready to cffect a transfer, and that accordingly the Tribunal was
not to blame for any delay, as the Appeals Chamber thought it was. Has the Appeals Chamber
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to close 1its eves to Ambassador Scheffer’s statement, showing, as it does, the existence of
palpable mistake hearing on the correctness of the previous conclusion? I think not.

55. The third question is which Chamber should process the significance of the new fact: Is it
the Appeals Chamber? Or, is it the Trial Chamber? In the Tadic Rule 115 application, the
ICTY Appcals Chamber took the posilion, in paragraph 30 of jts Deeision of 15 October
1998, that the "proper venue for a review application is the Chamber that rendered the final
Judgement”. Well, this is a review and it is being eonducted by the Chamber whieh gave the
final judgement - namely. ihe Appeals Chamber. So the case falls within the Tadic
proposition.

56. I would. howcever, add this: On the basis of the statement in question, there could be
argument that the Appeals Chomber cannot itself assess a new faet where the Appeals
Chamber is sitting on appeal. However. it appears to me that the statement need not be
construed as intended to neutralise the implication of Rule 123 of the Rules of Procedure and
Evidence of the Trihunal that the Appeals Chamber may itself determine the effect of a new
faet in an appeal pending betore it. That Rule states: "If the judgement to be reviewed is under
appeal at the ume (he motion for review s filed, the Appeals Chamber may return the case to
the Trial Chamher tor dispoesition of the motion”. The word "may" shows that the Appeals
Chamber necd not send the matrer 1o the Trial Chamber but may deal with it itself. The
admissibility of this course is supported by the known jurisprudence, whieh shows that matter
in the nature of a new fact may he considered on appeal. Thus, in R v. Dirch (1969) 53 Cr.
App. R. 627, at p. 632, a post-trial conlession by a co-aecused was admitted on appeal as
fresh or additional evidence, having heen first heard de bene esse before being formally
admitted. Structurcs differ: it is the principle involved which matters. The jurisprudence
referred to ahove in relation to mandatory and directory provisions also works to the same
end, In my view, that end means this: where the new fact is in its nature conclusive, it may be
finally dealt with by the Appeals Chamher itself; a reference back to the Trial Chamber is
required only where, without being conclusive, the new fact is of such strength that it might
reasonably alfect the verdict, whether the verdict would in fact be atfeeted being left to the
evaluation of the Trial Chamber,

57. The fourth question is whether the new fact brought forward in Ambassador Scheffer’s
statemnent "could have becn a decisive factor in reaching the decision”. within the meaning of
Article 25 of the Statule. The simple answer is "yes". As mentioned above, the decision of the
Appeals Chamber proceeded on the basis that the Tribunal was responsible for the delay in
Camcroon and (hat the latter was always ready to make a transfer. The Ambassador’s
statement shows that these things were not so.

58. The fifth and last question relates to a submission by the appellant that the Appcals
Chamber should disregard Ambassador Scheffer’s activities because he was merely
prosecuting the [oreign policy of his government and had no role to play in proceedings
before the Trihunal. As has been noticed repeatedly. the Tribunal has no coercive machinery
of its own. The Sceurity Council sought to fill the gap by introducing a legal requirement for
states to co-operate with the Tribunal. That obligation should not be construed so broadly as
to constitute an unacceptable encroachment on the sovercignty of states; but it should
certainly be interpreted in a manner which gives effect to the purposcs of the Statute. I cannot
think that anytbing in the purposes of the Statute prevents a state from using its good offices
with another staie to ensurc that the needed cooperation of the latter with the Tribunal 1s
forthcoming: on the contrary, those purposes would be eonsistent with that kind of démarche.
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Thus, accepting that Ambassador Schefter was prosecuting the foreign policy of his
government. 1 cannot see that he was acting contrary to the principles of the Statute. Even if
he was, I do not see that there was anyiliing so inadmissibly incorrect in his activities as to
outweigh the obvious relevance for this case of what he in fact did.

59. The statement of Judge Mballe of Cameroon is equally admissible as a new fact. It
corroborates the substance of Ambassador Scheffer’s statement in that it shows that, whatever
was the reason. the delay was attributable to the decision-making process of the government
of Cameroon; it was not the responsibility of the Tribunal or of any arm of the Tribunal.

(vi) The effect of the new fuacts

60. The appellant., along with others, was detained by Cameroon on an extradition request
from Rwanda from 15 April 1996 to 21 February 1997. During that period of detention, he
was also held by (‘ameroon at the request of the Prosecutor of the Tribunal for one month,
from 17 April 1990 to 16 May 1996, [n the words of the Appeals Chamber, on the latter day
"the Prosecutor informed Cameroon that she only intended to pursue prosecutions against four
of the detainces, excluding the Appellant”. Later, on "15 October 1996, responding to a letter
from the Appellant complaining about his detention in Cameroon, the Prosecutor informed the
Appellant that Cameroon was not holding him at her bchest". Today’s judgment also shows
that the appellant knew, at least by 3 May 1996, of the reasons for which hc was held at the
instance of the Prosecutor. These things being so. it appears to me that, from the point of view
of proportionality. the Appcals Chamber [ocused on the subsequent period of detention at the
request of the Tribumnal, from 21 February 1997 to 19 November 1997, on whieh latter date
the appellant was transferred from Cameroon to the Tribunal’s detention unit in Arusha, How
would the Appeats Chamber have viewed the appellant’s detention during this period had it
had the benefit ol the new facts now available?

61. Regard being had to the jurisprudence. considered above. on the general judicial attitude
to delay in the carly phases of a critninal case, it is rcasonable to hold that Rule 40bis
eontemplated a speedy wanster. It the transfer was effeeted speedily. no occasion would arise
for eonsidering whcther the provision applied to extended detention in the place from which
the transfcr was to be made. In this case, the transfer was not etfected speedily and the
Appeals Chamber thought that the Tribunal (through the Prosecutor) was responsible for the
delay, for which it accordingly looked for a remedy. In searching for this remedy, it is clear,
from 1ts decision rcad as a whole, that the eentral reason why it was moved to hold that the
protection of that provision apphed was because of its view that there was that responsibility.
In this respect, 1 note that the appellant states that it "is the Prosecutor’s [ailure to comply with
the mandates ol Rule 40 and Rule 404/¢ that compelled the Appeals Chamber to order the
Appellant’s releasc”. I consider that this implies that the appellant himself recognises that the
real reason for the decision to release him was the finding by the Appeals Chamber that the
Prosecutor (and. through her. the Tribunal) was responsible for the delay in Camcroon. It
follows that if, as i« shown by the statements of Ambassador Schefter and Judge Mballe, the
Tribunal was nol rcsponsible, the Appeals Chamber would not have had occasion to consider
whether the provisions applied and whelher the appellant should be released in accordance
with Rule 405ist ).

62. Thus, without disturbing the previous holding, made on the facts then known to the
Appeals Chamber. (hat Rule 40bis was applicable to the Cameroon. period (with which I do
not agree), the conclusion is reached that. on the facts now known, the Appeals Chamber
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would not have held that the Rule applied to that period, with the consequence that the Rule
would not have heen regarded as yielding the results which the Appeals Chamber thought it
did.

63. Argument may' he made on the basis of the previous holding (with which I disagreed} that
Cameroon was the constructive agent of the Tribunal. On that hasis. the contention could be
raised that. even if the delay was causcd hy Cameroon and not hy the Tribunal, the Tribunal
was nonetheless responsible for the acts of Cameroon. However, assuming that there was
constructive agency. such agency was for the limited purposes of custody pending speedy
transter, Cameroon could not he the Tribunal’s constructive agent in respect of delay caused,
as the new facts show, hy Cameroon’s acts over which thc Tribunal had no control. which
were not necessary lor the purposes of the ageney, and which in fact breached the purposes of
the agency. Henev, cven granted the argument of constructive agency, the new facts show that
the Tribunal was not responsible for the delay as the Appeals Chamber thought it was on the
basis of the facts carlicr known to it.

64. There are other elements in the case. but that is the main one. Other new facts, mentioned
in today’s judgment, show that the violation of the appellant’s rights in respect of delay
between transfer and initial appearance was not as extensive as earlier thought; in any case, it
did not involve the operation of a mandalory provision requiring relcase. The new facts also
show that defence vounsc] acquiesced in the non-hearing of the habeas corpus motion on the
ground that it had been overtaken by events. Moreover, as is also pointed out in the judgment,
the matter has to he regulated by the approach taken by the Appeals Chamber in its decision
of 3 November 1999. Paragraphs 106-109 of that decision made it clear that the conclusion
reached was bascd nol on a violation of any single right of the appellant but on an
accumulation of violations of differcnt rights. As has now been found, there are new facts
which show that imporlant rights which werc thought to have been violated were not, and that
accordingly therc was not an accumulation of breaches. Consequently, the basis on which the
Appeals Chamber ordered the appcllant’s release is displaced and the order for release
vacated.

(vii} Conclusion

65. There are two closing retlections. One cancerns the functions of the Prosecutor: the other
concerns those ol (e Chambers.

66. As to her functons. the Prosccutor appeared to be of a mind that the independence of her
office was invaded by u judicial decision that an indictment was dismissed and should not be
brought back. She stated that she had "never seen" an instance of a prosecutor being
prohibited by a court "from further prosccution ...". In her submission, such a prohibition was
at variance with her "completely independent” position and was "eontrary to [ her] duty as a
prosecutor”. Different legal cultutes are involved in the work of the Tribunal and it is right to
iry to understand (hose statements. It does appear to me. however. that thc framework
provided by the Stulute of the Tribunal can be (nterpreted to accommodate the view of some
legal systems that ihe independence of a prosecutor does not go so far as to preclude a court
from determining (hat, in proper circumstances, an indicted person may be released and may
not be prosecuted again for the same criine. The independence with which a function is to be
exercised can be scparated from the question whether the function is itself exercisable in a
particular situation. A judicial determination as to whether the function may be exercised n a
given situation is part ol the relief that the court orders for a breach of the person’s rights
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committed in the course of a previous exercise of those functions. This power of the courts
has to be sparingly used: but it ¢xists,

67. Also, the Prosecutor stated, in open court, that she had personally seen 35000 skulls” in
Rwanda. She said that the appellant was "responsible for the death of over ... 800,000 people
in Rwanda, and the evidence is there. lrrefutable, incontrovertible, he is guilty, Give us the
opportunity to bring him to justice." Objecting on the basis of the presumption of innocence,
counse] for the appellant submittcd that the Prosecutor had expressed herself in "a more
aggressive manner than she should ..." and had ™alked as if she was a depository of justice
before” the Appeals Chamber. T do not have the impression that the latter remark was entirely
correct, but the differing postures did appear to throw up a question concerning the role of a
prosecutor in an internalional criminal tribunal founded on the adversarial model. What is that
role?

68. The Prosecutor of the ICTR is not required to be neutral in a case; she is a party. But she
is not of course 4 partisan. This 15 why . for example, the Rules of the Tribunal require the
Prosecutor to disclose to the cefence all exculpatory material. The implications of that
requirement suggest that, while a prosecution must be conducted vigorously, there is room tor
the injunction that prosccuting counsel "ought to bear themselves rather in the character of
ministers of justice assisting in the aduumstration of justice”. The prosecution takes the
position that it would not prosccute without itself believing in guilt. The point of importance
15 that an asscrtion by the prosecution of its belief in guilt is not relevaut to the proof. Judicial
traditions vary and the 1ribunal must scek to benefit from all of them. Taking due account of
that circumstance, 1 nevertheless constder that the system of the Statute under which the
Tribunal is functioning will support a distinction between an affirmation of guilt and an
affirmation of preparedness to prove guilt. In this case, 1 would interpret what was said as
intended to convey the latter meaning. but the strength with which the statements were made
comes so close to the former that [ consider it right to say that the framework of the Statute is
sufficiently balanced and sufficiently stable not to be upset by the spirit of the injunction
referred to concerning the rolc of a pros:cutor. I believe that it is that spirit which underlies
the remarks now made by the Appeals Chamber on the point.

69. As to the functions of the Chambers. whichever way it went, the decision in this case
wauld call to mind that. on the secand occasion on which Pinochet 's case went to the British
House of Lords, the presiding member of the Appellate Committee of the House noted that -

" t] he hearing of this case ... produced an unprecedented degree of public interes: not only in
:his county but worldwide. .. Uhie conduct of Scnaior Pinochet and his regime have been
highly contenrious and cmotive matters. ... This wide public interest was reflected in the very
large number attending ihe hearings before the Appellate Committee including representatives
of the world press. The Palace of Westminster was picketed throughout. The announcement of
the final result gave “ise 10 worldwide reactions.

Naturally, however, (and as in this case). "the members of the Appellate Committee were in
no doubt as to their function ...".

70. Here too there has been interest worldwide, including a well-publicised suspension by
Rwanda of cooperation betwecn it and thce Tribunal. On the one hand, the appellant has asked
the Appeals Chamber 10 "disregard ... the sharp political and media reaction to the decision,
particularly emanating from the Government of Rwanda". On the other hand, the Prosecutor
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has laid stress on the necessity for securing the cooperation of Rwanda, on the seriousness of
the alleged crimes and on the interest of the international community in prosecuting ther.

71. These positions have 1o be reconciled. How? This way: the sense of the international
community has to be respectfully considered by an international court which does not dwell in
the clouds; but that sense has 0 be collected in the whole. The interest of the international
community in organising prosecutions is only half of its interest. The other half is this: such
prosccutions are regarded by the international community as also designed to promote
reconciliation and the restoration and maintenance of peace, but this is possible onlv if the
proceedings are seen as transparently conforming to internationally recognised tenets of
justice. The Tribunal is penal: it is not simply punitive.

72. 1t 1s believed that it was for this reason that the Security Council chose a judicial method
in prefercnce to other possible methods. The choice recalls the General Assembly’s support
for the 1985 Milan Resolution on Basic Principles on the Independence of the Judiciary,
paragraph 2 of which reads: "The judiciary shall decide matters before them impartially, on
the basis of facts and in accordance with the law, without any restrictions, impropetr
influences, inducements, pressures, threals or interfercnecs. direct or indirect, from any
quarter or for any reason”. That text, to which counsel for the appellant appealcd, is a distant
but clear echo of the claim that the law of Rome was "of a sort that cannot be bent by
influence, or broken by power, or spoilt by money”. The tumeless constancy of that ancient
remark, cited for its substance rather than for its details, has in turn to be carried forward by a
system of international humanitarian justice which was designed to function in the midst of
powerful cross-currents of wortld opinion. Nor need this be as daunting a task as it sounds: it
1s easy enough if one holds on to the view that what the international community intended to
institutc was a system by which justice would be dispensed, not dispensed with.

73. But this view works both ways. In this case, thcre are new facts. These new facts both
enable and require me to agree that justice uself has to regard the effect of the previous
decision as now displaced; to adhere blindly to the carlier position in the light of what is now
known would not be correct.

Done in both English and French, the English text being authoritative,

s/.

Mohamed Shababuddeen

Dated this 378t day of March 2000
At The Hague
The Netherlands
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OPINION

ORDER

At the direction of the Attomey General, on April 1,
2009, a newly-appointed team of prosecutors filed a
Motion to Set Aside the Verdict and Dismiss the
Indictment. <iting the failure to produce notes taken by
prosecutors in an April 15, 2008 interview of Bill Allen.
At a hearing on Apri} 7, 2009, 1he government conceded
that these notes contained [*2] information that the
governmen! was constitutionally required to provide Lo
the defense for usc at trial. Despite repeated defense
requests and the Court's repeated admonitions to provide
exculpatory information, the notes were not produced 1o
the defense until March 25-26, 2009, nearly five months
after trial. The Court will grant the Motion.

There was never a judgment of convictlion in this
case. The jury's verdict is being set aside and has no legal
effect.

The government's Motion is GRANTED. The
verdict is hereby set aside and the indictmeut is hercby
dismissed with prejudice. See Fed R Crim. P. 48(u).

IT IS 50 ORDERED.
April 7, 2009

s/ Emmet G. Sullivan
Emmet G. Sullivan

United States District Judge
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OFPINION

[*178] OFINION & ORDER

Pending before the Court is the government's motion
for reconsideration, requesting this Court ta vacate its
January 14, 2009 Order direeting the Attorney General 1o
personally sign a declaration detailing precisely (1) who
within every office of the Department of Justice knew
about the complaint filed by Agent [**2] Chad Joy, (2)
what those individuals and offices knew, and (3} when
those individuals and offices received the relevant
information. At issue is whether the government misled
the Court and/or knowingly failed to meel its aftirmative
obligation to inform the Court that the povernment had
determined that Agent Joy was not eligible for
whistleblower protection. This Court is very sensitive to
the extremely important, numerous, and eompeting
demands made on high-level government officials such
as the Attomey General, and therefore 1he Court does not
ordinarily burden officials at that lcvel with matters that
can be addressed by others. However, based on the
reeord in this case and the appearance that several
attorneys in this matter - in mnltiple departments within
the Department of lustice - may have intentionally
withhcld important information from the Court, it is the
Conn's view that a declaration tfrom an official at the
highest. levels of the Deparirent of Justice is appropriate
and warranled in this instance. Accordingly, for the

reasons stated briefly herein, the motion for
reconsideration is DENIED IN PART AND
GRANTED IN PART.

[*179] BACKGROUND

On the afternoon of Deeember 11, 2008, the [**3]
government filed a "Sealed Memorandum" accompanied
by a motion to seal and a protective order. The
covernment's pleading notified the Court that the
government's attorneys in this case had received a copy
of a "seif-styled whistleblower complaint” on December
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393 F. Supp. 2d 177, %; 2009 LS. Dist. LEXIS 3138, **

2. 2008. The complaint, authored by a Special Agent
with the Federal Bureau of Investigation ("FBI"} with
extensive knowledge of the investigation and trial in this
case, raised allegations of misconduct by certain
government employees involved with the investigation
and proseeution of the defendant.

In its motion to file ex parte and its motion to seal,
the government represented 1o this Court that it had
reeeived the complaint on December 2, 2008 and over
the eourse of the following days "reeeived additional
information, guidance and advice o satisfy itself that any
possible  statutory and  regulaiory  confidentiality
concerns surrounding a request for whistleblower
protection had been fuly [sic] explored ond addressed,
and would not prohibit a disclosure 1o the Court at a
minimum.” (emphasis added). Neither the complaint nor
the substance of the eomplaint was filed or revealed to
the Court until nine days after its receipt by [**4]
attomeys in the Office of Public Integrity.

The defendant objected t0 any sealing of the
complaint. In addition Lo First and Sixth Amendment
arguments, the defense argued that any redactions would
make it more difficult for the defendant to adequately
address and argue the allegations made in the complaint.
The government and ecounse! for the complainant
strenuously argued thal the complaint should noi be
made public based on whistleblower and privacy
coneerns. The government also maintained that
publication of the complaint would interfere with an
ongojng investigation into the allegations being
conducted by the Department of Justiee's Office of
Professional Responsibility ("OPR"). The Court ordered
briefing on the government’s motions 1o file ex parte and
to file under seal aud, following a hearing on December
19, 2008, the Court issued a 29-page Opinion and Order
later that day, ordering that the complaint be tiled on the
public docket, with identifying information about the
complainant and the individuals named in the complaint
redacted. Pursuant to that Opinion and Oider, the
redacted complaint was made public on December 22,
2008. Also on Deeember 22, 2008, the defendant filed
[**5] a Motion 10 Dismiss the Indietment, or, in the
Alternative, Motion for a New Trial, Discovery, and an
Evidentiary Hearing, based on the allegations made in
the complaint.

On January 14, 2009, the government inibated g call
to ehambers, with defense counsel on the line, 1o request
that it be permitted to file on the public docket a version
of 1he complaint with fewer redactions. The Court
scheduled a hearing for 2:00 p.m. on Ianuary 14, 2009 to
hear arguments related to that request. At the hearing,
held in open court, the government explained that it had
found it difficult to respond to the defendant's Motion 1o
Dismiss the Indictment, ot, in the Alternarive, Motion for

a New Trial, Discovery, and an Evidentiary Hearing,
without revealing the government employees’ identities.
Moreover, the government cxplained, it had contacted
the government employees and they did not abject 10
having their identities revealed. Finally, in response to a
question from the Court, the government acknowledged
that the author of the complaint, Agent Joy, had not been
granted whistleblower proteetion by the Office of
Inspector General ("O1G"). In response (o a follow-up
question [*I180] by the Court as to when [**6] the
government Jearned this information, the government
revealed to the Court - for the first time - that Apent Joy
had been natified as early as December 4, 2008 that he
had not been afforded whistleblower proteetion. That
notification came at least seven days before the
government filed i1s motions to file ex parte and to seal
the complaint - seven days when, according 10 the
prosecution, it was receiving "additional information,
guidance and adviee to satisfy itselt” that any possible
statutory and regulatory confidentiality concerns
surrounding a request far whistleblower protection had
been fully explored and addressed" - and fifteen days
before the hearing and the Court's Opinion and Order.

Based on the government's repeated representations,
this Court and the defendant proceeded on the
understanding that Agent Joy had whistleblower
pratection or that his slatus as a whistleblower was as yet
undecided due to the ongoing investigation by OIG
and/or OPR. Had the Court known that the governrment
had already legally determined that Agent Joy was not
entitled to whistleblower protection by the time it first

Jiled the complaint under seal, the Court would have

proceeded differently. Accordingly, [**7] the Court
sought an explanation from the government as to what
and when various individuals and offices at the
Department  of Justice learned and communicated
regarding Agent Joy's whistleblower-protection status. In
view of what has become a paitem of belated revelations
followed by unsatisfactory, and possibly false,
explanations from the government in 1his case, the Court
directed that the Attorney General provide a declaration
with the requested information.

THE MOTION FOR RECONSIDERATION

Unfortunately for the government, its motion for
reconsideration only serves to further cloud the issue and
raises more questions than il answers. For example, the
govemnnent now maintains that Atlomey Brenda Morris
"misstated” that Agem Joy had been denied
whistleblower status and that she “misconstrued” a
December 4, 2008 letter from ORP to Agent Joy. There
are at least three problems with the government’s
argument, First, the government overlooks the faet that it
was Attorney William Welch who informed the Court on
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January 14, 2009, several times and with seeming
certainty, that Agent Joy had been denied whistleblower
protection.

THE COURT: There's one thing the
Government ornitled, and in fairness,
[**8] I don think it was intentional. Mr.
Welch, 1 believe was - you didn't
participate in that phone conversation.
You did. There was some mention made
of the status of the complainant and -

MR. WELCH: That's right. [''n more
than happy to put that on the record if the
Court desires.

MR. WECLH: One other thing I did
want to note. With respect to the
complaining  individual status, that
individual does not qualify for
whistleblower status.

THE COURT: That's right,

MR. WELCH: I wanted to make sure
that that was clear, and I'm cerrainly not
abviously identifying that person because
the arder still remains in effect.

See January 14, 2009 Transcript at B,

Moreover, Mr. Welch was the first attorney at the
liearing to reference the lettcr, not Ms. Moiris,

THE COURT: Let me ask you this
question, though. When did your office
learn that he was denied - that the person
[*181] was denied  whistleblower
protection?

MS. MORRIS: It was sometime after
our sealed hearing here, Judge. QOr is that
conect? Did we learn - ro, I think it was.

THE COURT: [ need to know thal.

MR. WELCH: It remained unclear. [
think at one point he got a letter but he
was afforded the right 10 re-amend. The
tetter that he had issued -

See  January [**9] 14, 20069
Transeript af 15.

Mr. Welch raised the lack of whistleblower status as
further support for the government's request to unseal the
identities of the individuals named in the Joy complaint.

Thus, while the govermnent now seeks to explain this as
a “misstatement” by Ms. Morris, that simply is not the
case. '

I The Court notes that the government's motion
for reconsideration was not accompanied by an
affidavit from Mr. Welch or Ms. Morris or from
anyone else at the Departrnent of Tustice.

Second, the govermment now asserts that “the
prosecutors had misconstrued” the QPR letter as having
denied Agent Joy whistleblower status, The Court finds
this explanation wholly incredible. The government has
repeafedly informed this Court, including in its most
recen! motion, that it spent nine 1o ten days “attemp[ing]
to delermine” what they could reveal regarding the Joy
complaint, in view of his request for whistleblower
status. * Having finally been provided with a copy of this
December 4, 2008 letter to Agent Joy, it simply strains
credulity to think that an entire team of very successful
artorneys could - as part of their nine-to-ten day effort to
satisfy themselves of their legal obligations [**10] -
"misconstrne” that letter as having denied Agent Joy
whistleblower protection. In fact, even a quick reading of
the letter makes clear that OPR was simply informing
Agent Joy that it lacked jurisdiction to investigate
whether he qualified for whistleblower protection
because he had nol raised allegations of reprisal. See
Attached Letter to Agent Joy dated Deeember 4, 2008,
Moreover, while the government would like the
discussion to now faeus exclusively on the December 4.
2008 letter in an attempt to explain the basis for its belief
that Agent Joy had beea denied whistleblower
protection, there was clearly an extensive dialogue
between OPR and attorneys in the Office of Publie
[ntegrity during the relevant time frame regarding this
very issue. [t is this information and these
communications that are now relevant to the inquiry of
when the government knew of the lack of whistleblower
status and it Js this information and these
communications that are the subject of the Court's
January 14, 2009 Order.

2  The government's initial filing informed the
Court thar the prosecution team received the
complaint on December 2, 2008. The mast recent
filing states that the Criminal Division received
[**11] the complaint on December 1, 2008. The
complaint was not filed with the Court unmy!
December 11, 2008.

Finally, the govermnment's effort to wrile this off as
Ms. Morris's misstatements and misunderstandings fall
short because other high level artorneys were present at
the hearing on December 19, 2009 during the entire
argument regarding whether the Joy complaint should be
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unsealed. Not only was Mr. Weleh, the Chief of the
Public Integrity Section, present, Mark Levin, also from
that section, was present, and Pauty Stemler, Chief of the
Appellate  Seetion, was present. Those arorneys,
presumably, were involved in what the government has
repeatedly represented as a comprehensive effort to
understaud and detennine the legal issues and obligations
rajsed by the Joy complaint in the nine to len days
proceeding the filing of the Joy [*!182] complaint in this
Court. Moreover, 1t is 1elling that neither the
gavernment's atterneys nor Mr. toy's attorney, who was
also present at the hearing, ¢ited any authority for sealing
the Joy complaint on the grounds that it was protected
under any whistleblower statute. That raises at least an
inference that the reasen thev did not raise any such
authority is that [**12] they already knew that he was
not entitled to such proteclion. * While the Court, under
considerable 1time constrainls, was understandably
focused on the complicated legal issues raised by this
complaint and whether the First and Sixth Amendment
rights at issne in a criminal case compel disclosure of a
complaint that might otherwise be shieldcd to protect a
whistleblower, the government, which had taken nine er
ten days to "fully" explore the legal issues and was in
sole possession of the relevant information, had an
affirmative obligation 1o infarm the Court that Agent Joy
did not enjoy such status.

3 The government now says that no "formal™ or
"final" determination has been made as to
whether Agent Joy is entitled to whistleblower
protection. However, based on the government's
motion for reconsideration, it appears that the
government had determined at the time of the
hearing that Agent Joy did not presently qualify
tor whistleblower protection, That determination
- final or not - was highly relevant Lo the motions
before the Court on December 19, 2048, and the
government had an obligation to provide the
Court with that information.

It is for these reasons, and because this incident
[**13] 15 not the first one in this case where the
government represents 1o the Court that it made a
"mistake” and that there was no "bad faith” or intent to
"mislcad” thc Court or defense counsel in the face of
serious allegations of government miscenduct, that the
Court has directed that a declaration be provided hy the
Attorney General. As the defendant points put in his
objection 10 the motion for reconsideration,

The pattern is unmistakable. Over and
over again the government has been
caught in fals¢ representations and
otherwise failing to perform its duties
under the Constitution and the Rules. And

over and over again, when caught, the
government has claimed that it has simply
made good faith mistakes. When ihe
government failed to produee Roegky
Williams's  exculpatory grand  jury
testimony, the government claimed that
this testimony was immaterial. Dk1. 1G5,
When the government sent Mr. Williams
back to Alaska without advising the
defense or the Court, the government
asserted that it was acting in "good fajth."
Dkt. 105-4. When the government
affirmatively redacted excul patory
stalements from FBI Form 302s, it
claimed that "it was just a mistake," Tr.
(Oct. 2, 2008, am.). at 19; see [**14]
also Tr. (Oct. 2, 2008, p.m.), at 27 29,
When government counsel told the Court
that Allen had not been re-interviewed the
day hefore a hearing on its Brady
disclosures, this was a mistaken
understanding." Dkt. 134 at 15. When the
government failed to turn  over
exculpatory statements from  Dave
Anderson, it claimed that they were
immaterial. Tr. (Oct. 8, 2008, p.m.), at 58,
62, 64, 67. When the government failed to
tumn over a critical grand jury transcript
containing exculpatory information, it
claimed that it was "inadvertent." Tr.
(Oct. &, 2008, p.m.), at 93. When the
government used "business records” that
the government undeniably knew were
false, it said that (t was uninlentional, Tr,
(Oct. 8 20038, pm.), at 76. When the
government failed 1o produce the bank
records of Bill Allen and then sprang
them on the defense. it claimed this check
was immaterial [*183] 1c the defense.
Tr. (Oct. 8, 2008, a.m.), at 3.

Def. Opp. at 2-3.

This case, and this most recent incident, involves
numerous atlormeys and offices throughout the
Department of Justice. Those atlomeys have not been
able to provide a cohesive or credible answer to this
Court's questions regarding the determination of
whistleblower  [**15] status, Therefore, the Court
believes it appropriate and necessary 10 get an answer
from someone with direct oversight over all of the
various offices, individuals and divisions involved.
Nevertheless, the Court is sensitive to the many demands
placed on the Attorney General at this time and,
therefore, the Court will modify ils January 14, 2009
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Order to require that the Attorney General or his
designee(s) provide the required declaration(s} and
supporting documentation. ' However, if the Atomey
General is 10 designate another official(s) to file the
declaration(s). they must be personnel with sufficient
responsibility and staturc within the Department of
Justice that (a) they can speak on bchalf of the agency
and (b) they have oversight responsibility for the OIG,
OPR, OP] and the FBl. The Courl will also extend the
time for filing the declaration(s) to 5:00 p.m. on January
17, 2009,

4 In its motion for reconsideration, the
government cites extensive aulhority from this
Circuit and others in support of its argument that
"high Executive Branch officials" should not be
compelled to provide testimony absent
exceplional circumstances. However, in most or
all of the cases cited, the official [**16] was
directed to testify in courl and/or be subject to
subpoena, depositions and/or interrogatories. The
Court's order to provide a declaration is much
less intrusive or burdensome than the
circumsiances in the cases cited by the
government, Moreover, in many or all of those
cases, the officials were being compelled te
provide testimony about their reasons for taking
certain official acts. Again, that is net the case
here; the Courl merely seeks an explanation from
someone with oversight for the various offices
and indjviduals involved as to when and whal the
government  knew regarding  Agent Joy's
whistieblower status at the time it represented 10
the Court that the Court should not unseal his
complaint based on whistleblower and privacy
concerns. Therefore, considering the
circumstances, and particularly in view of the
significant record and history of "misstatements”
and allegations of misconduct, the Court finds
that the required declaration is reasonable.

The gevernment was ordered to file the declaration
at a hearing on January 14, 2009 that concluded at
approximately 3:00 p.m. The declaration was 1o be filed
by 12:00 p.m. con January 16, 2009. Nevertheless, the
govemment did not [**17] file 15 motion for
recensideration until approximately 6:30 p.m. on January
15, 2009. The defendant filed an opposition at 11:00 a.m.
on January 16, 2009. The government has once again left
this Court under significant time constrainls and,
therefore, under the circumstances this modest extension
of time to file the declaration(s) is more than reasonable.

CONCLUSION

For the foregoing reasons, the motion for
reconsideration and Lo vacatc the January 14, 2009 Order
is GRANTED IN PART AND DENIED IN PART.

SO ORDERED.
Signed: Emmnet G. Sullivap
United States District Judge
January 16, 2009

ATTACHMENT A
VIA PDF E-MAIL
Spccial Agent Chad Joy
Federal Bureau of Investigation
{*184] FBI Anchorage Division
101 East Sixth Avenue
Anchorage, AK 99501
Dear Special Agent Joy:

This Office was referred for handling your undated
document (Document) containing complaints about the
conduct of a Federal Bureau of [nvestigation (FBI)
Special Agent identified as your co-case agent in the
FBI's POLAR PEN investigation.

As you mav be aware, the primary jurisdiction of the
Office of Professional Responsibility (OPR} is 1o
investigate  allegations of misconduct involving
Department of Justice (DOJ} attomeys that relate to their
authority [**18] to investigate, litigate or provide legal
advice, as well as allegations of misconduct by DOJ law
enforcement personnel when they are related
allegations of attomey misconduct within OPR's
jurisdiction. Yonr Doeument appears lo raise sueh
allegations against the FBl Special Agent and several
Department of Jusiice prosecutors identified in your
letter as being involved in the prosecution of United
States v. Theodare Stevens. No. 08-231 (D.D.C). We
therefore intend to investigate the matters raised in your
letter pursuant to this primary jurisdictional authority.

As you may also be aware, pursuant to 28 C. F.R.
§27.3, OPR also has jurisdiction to act as an
"Investigating  Office"  regarding allegations of
"reprisals" against FBI employees disclosing violations
of laws, rules or regulations. Since, however, this
secondary jurisdictional authority is limited to instauces
of alleged reprisal taken against the disciosing employee,
and since your Document did not allege auy such
reprisal, please be advised that we lack jurisdiction to
initiate an investigation pursuant to 28 C.F R §27.3 into
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whether you are entfitled to relief as an aggrieved
whistleblower. Should you come to believe that [**19]
you have been subjected to or threatened with any such
reprisal, piease conlact either this or any other office
identified as a "Receiving Office” in 28 C.F.R §27.1 for
reconsideration of the matter.

The matters alleged in your Decument bear heavily
on the Srevens case which, as you are undoubledly
aware, is the subject of congoing litigation. Please be
further advised, therefore, that attorneys responsible for
the litigation of that case or investigating agents acting at
their direction may seek to interview you regarding those

matters pursuant to their obligation to conduct the
Steveny litigation.

If you have any gquestions, pleasc contact this Office
at 202-514-3365.

Sincerely,

/s/ H. Marshall Jarrett

H. Marshall Jarrett

Counse!
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CERTIORAR!I TO THE CIRCIUNT COURT OF APPEALS
FOR THE SECOND CIRCUT

Syifabus

1. Where anindictmenl charges a conspiracy of scveral persons and the conspiracy proved nvolves only serne of 1her, lhe vanance is

nolfaal P.2951 8. 81,
2. Where the praofl shows twa canspiracies, aach litting the single charge in the indiciment, and each participaled in by 5ame but
Page 2951 S.79

not al' of the comvicted dafendants, one of them wio was connecled by lhe evidence with one only of the conspiracies revealed by it has
no ground to complain of the variance if 1 did no atfect his substantial ights. Jud Code § 269.P. 285U 5. 82.

3. The abjects of the rule hat allegations and proof must carespond are (1) 10 inform Ihe accused, 50 thal he may not De laken by
surprse, and {2} 1o protecl him against ancther prosecution (o- Ihe same offense P. 295U S. 82,

4, The purpose of Jud.Code § 269, as amended was lo end the too rigid application of the rule that, error being shown, prejudice must be
presumed, and to eslablish :he more reasonablc rule that if, upon an examination of lhe enlire recond, subs:anlial prejuiice does not
appear, the error must be regarded as narmless F 295 U. 5 82

5. Misconduct of 2 United Stales Altorney in his tiuss-examnation of withesses and address to the jury, in 2 cnmipal case, may be so
gross and persisient as Lo call lor stem rebuke ard repression — even for lhe granting ol a mistrial -- by (he trial judge; and, when ho sa
couneracted, it may required Ihe reversal ol a conviclion, pariicularty when weakness of Ihe case accenluates lhe probability of prejudice
to the accused. 7. 295 U. 5, 84

&. Ilis as much the duty of Ihe United Slales Allciney io refrain [rom improper methods calculated to produce a wrongful corviclion as il is
to use every legtimate means to bring aboul a ju: one. P, 295 U_S. 88.

T3 F24 278, reversed.

1 sur & 22/06/2009 12:19
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Certigrar, 293 U.5. 552, to review lhe affirmance of a conviction and senlence for conspiracy. L{-L{-E b
MR. JUSTICE SUTHERLAND delivered Ihe opiman of the Courl.

Peliliorer was indicled in a federal dislric! caurt charged wilh having conspired wilh seven other persans named in the indictmert 1o utter
counterfel! ngles purporting

Page 295 U. 5. 8D

to be issued by designaled federal reserve banks with knowledge that they had been counterteited, The indictment contained eight
additional counts alleging substantive ollerses. Among lhe persons named in the indictment were Kalz, Rice, and Jones. Rice and Jones
were convicled by the jury upon wo of the subslanlve counts and the conspiracy count. Peliioner was convicted upon the conspiracy
counl enly. Katz pleaded guiily lo the conspiracy count, and feslified for Ihe government upon an arrangement thal a nalle prosequ/f as to
the substarlive counts would be enlered Itis nol necessary now tg refer to the evidence further lhan lo say thal il tended (o establish not a
single conspiracy as charged, bul two conspitaci:s — one belween Rice and Kalz and another between Berger, Jones and Kalz. The only
connecting link belween the two was (hat Kalz wais in both conspiracies, and the same counlerfeil money had to do with bolh. There was
no evidence thal Berger was a party lp the conspiracy belween Rice and Katz. During the trial, the United States atlorney who prosecuted
lhe case for the gavemment was guilty ol misconduct, belh in connection with his cross-examnation of witnesses and n his argument to
lhe jury, the particulars of which we cansider at a laler poinl in this opinion. Al the conclusion of lhe evidence, Berger moved to dismiss the
indiciment as o lhe conspiracy counl on the ground that the evidence was insufficient to support lhe charge. That mation was denied.
Petilioner, Rice, Kalz, and Jones were sentenceJ o lerms of imprisonment.

The Circuit Court ol Appeals, affirming lhe judgiienl, 73 F 2d 278, heid thal there was a variance between lhe allegations of (he
conspiracy count and he proof, but thal Il was not prejudicial, and Lhat the condudl of 1he preseculing allomey, although to be condemned,
was net sufficiertly grave lo altec! the fairness of the trial We brought the case here on cerliorari because of a conllicl

Page 295 U. 8. 81
wilh olher Circuil Courts of Appeals in respect of the ellecl of 1he alleged vanance. 293 U.S. 552.

1 Itis setlled by ihe greal weighl of authority (hal although an indiclment charges a conspiracy involving several persons and the proof
establishes lhe conspiracy aganst some of them only, the variance is not material. Bul several circuil courts of appeals have held that
Ihe indictment charges a single conspiracy, and Ihz effect of the proof is to splil the canspiracy into two, ihe variance 1s lalal Thus, it is
said in Teiman v. Unifed States 67 F.2d 716, 715 "Where one large conspiracy is charged, proof of different and disconnected smaller
ones will nol sustain a conviction” In support of thiat stalement, the varicus decigions upon which petilioner here relies are cited. This view,
however, ignores the guestion of malenadity, and should be so qualiied as to make the resull af the variance depend upon whether il has
substarially injured the defendant.

In the present case, the objeclion is not (hal Ihe allegalions af the indictmenl do nol describe he conspiracy of which petitioner was
convicted, but, in ellecl, il is Ihat the proof includis more. If lhe proof had been canfined lo hat cons piracy. lhe variance, as we have
seen, would not have been fatal. Does il beconi: »¢ because. in addilion to proof of the conspiracy with which pelilioner was connected,
proof of a conspiracy wilh which he was rnct conaccled was also furnished and made Lhe basis of a verdicl against others?

Section 269 of the Judicial Code, a5 amended (28 U.5.C. § 391) provides:

“On lhe hearing of any appeal, cerliorar, writ of ciror. ar molion for a new trial, in any case, civil or crimina!, the courl shall give judgment
atler an examinalion of the enlire record belore (2 cour, without regard 10 lechnical errors, defects. or exceplions which do not affect the
substantial righis of lhe parlies, "

Page 255U §. 82

The true inquiry, therefore. is nal whelher there has been a variance in proot, but whether there has been such a variance as o "affecl the
substanlial ighls” of the accused. The general ni: that allegalions and proof musl correspond 1s based upon the obvious requirements
{1} that lhe accused shall be definitely informad as lo the charges against him, so thal he may be enabled lo preseni his defense and rol
be taken by surprise by the evidence offered at llic iral: and (2) Ibat he may be protected aganst another prosecution for lhe same
offense. Senneltv. United States, 227 U §. 333, 227 U. S 338 Harmison v. Unjled Stafes, 200 F B8d 2, 673; United Stafes v. Wills, 36
F.2d 855, 856, 857. CF Hagnerv. Uniled States 285U 5 427 285 U. 5. 431433

Evidently Congress inlended by lhe amendment |4 seclion 269 10 puf an end o the loo ngid application, sgmetimes made, of the rule that,
emor being shown, prejudice must be presumed and Lo eslablish the more reasonable rule that if. upon an examinalion of the entire
record, substantial prejudice does not apeear, the arror must be regarded as harmless See Haywood v. United Stales. 268 F.7d 5, 798,
Rich v. United Slates, 271 F.5d 6, 569, 570.

The count in queslion here charges a conspiracy Lo utter false notes of one lederal reserve bank each callinrg for 520, and lhose of
anolher each calling for 5100, The object of Ihe ullerance thus concerled 18 ot stated, bul he proof as (o the conspirecies is that the ane
behween Katz and Rice was wilh the purpose of uttering the lalse noles 1o buy rings lrom persons advertising them for sale, and the object
of the other, betaween Kalz, Jones, and Berger. was (o pass the notes lo tradesmen. Suppose the indiclment had charged these two
conspiracies in separate counls in identical lerms, excepl thal, in addition, it had specifically set [orth the contemplated abject

Page 295 U. 5. 83
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of passing lhe noles, naming Berger, Kalz, Rice, and Jones as the conspirators in each count. Suppose. tuther, thal the proof had Ll.‘-f-g?—
eslablished both counts, connecting Berger wilh one but failing to connect him wilh the olher, and thereupon he had been convicted of the

former and acquitled of Ihe lallec. Plainly cnough his subslantial nghls would net have been affecled. The siluation supposed and that

under consideralion difler greally in farm, but do Ihey differ in real substance? The proof here in respect of the conspiracy wilh which

Berger was not connected may, as fo him. be rcgared as incompetent, bul we are unable lo find anything in the facls — which are fairly

slaled by lhe court below — orin the record frgim which i reasonably can be said that lhe proo! operaled to prejudice his case, or that it

came as a surprise; and certainly the fact thal Ihi: proof disclosed hwo conspiracies inslead of one, each within the words of Lha indictment,

carnol prejudice his defense of former acquilial ! the one or lormer conviction of the olher, if he should again be proseculed.

'n Washington & Georgefown R. Co. v, Hickey. 1668 U8 821166 L. 5. 531, his court said that

"no vanance ought ever to be regarded as matenal where the allegalion and proof substantially correspond, or where the variance was nol
of a characler which could have misled thc defciidant al the trial

This was said in a civil case, il is true, but it applics equally lo a criminal case if there be added lhe (urlher requisile that Ihe variance be nol
such as to deprive lhe accused of his nghl to be protected againsi anolher prosecution for the same olfense. See Meyers v. United
States, 3 F.2d 379, 380, Mansolilli v. United Stafes, 2 F 2d 42 43

We do nol mean lo say Ihal a variance such as that here dealtwith might nol be malerial in a diflerent case. We simply hold, foliowing the
view of lhe court below,

Page 295 1. 5. 84

that. applying section 2689 of lhe Judicial Code, o amended. to the circumslances ol Lhis case, the variance was nol prejudicial, and
hence not talal.

2 Thal Ihe Uniled Slales prosecuting attorney cvorstepped the bounds of thal propriety and faimess which should charactenze the
conduct of such an officer in the proseculion of @ criminal offense is clearty shown by the recond. He was guilly of misslaling e facts in
his cross-examinalion of wilnesses: of pulling inic: the mouths of such witnesses things which they had not said; of suggesling by his
questions lhal slatemenis had been madc to him personally oul of courl in respect of which no proof was offered, of pretending to
urderstand (hal a witness had said semelhing winch he had nol said, and persislenlly cross-examining the witness upon lhal basis; of
assuming prejudicial facls not in evidence: of bulying and arguing with witnesses; and. in general, of conducting himseil in a thoroughly
indecorous and improper manner. We reproduce in lhe margin * a lew excerpls

Page 2951 5. 85

from lhe record illustrating some of the various points ol Ihe leregoing summary. Il is impossible, however, witnout reading the testimony
al some lenglh, and thereby obtaining a knowledge of Ihe selling in which lhe objectionable matter occurred, Lo appreciate lully the extent
of the misconducl The (nal judge, il is fruc, suslaincd objections 1o seme of the queslions, insinuations and misstalerments, and instructed
the jury to disregam Ihem. Bul lhe silualion was ore which called for sterm rebuke and repressive measures and. perhaps. if these wene
nol successiul, for the granting of a mistnal I(is rpossible lo say Lhal the evil influence upan the jury of these acts of misconduct was
reimoved by such mild judicral action as was laken

The proseculing allomey's argument to the [ury was undignified and inlemperale, conlaming improper insinualions and assenions
calculaled to mislead ihe jury. A reading ol the crinre argurnenl is necessary Ie an apprecialion of these objeclionable fealures. The
fallowing is an fllusiralion; a wilness by the name af Goldie Goldslein

Fage 295 U. 5. 86

had been caled by the proseculion lo identily the petilioner. She apparently had dillicully in doing so. The proseculing allorney, in the
course of his argumen(, sad (italics added).

"Mrs. Goldie Goldsleintakes the stand. She says she knows Jones, and you can bet your boltom dotfar she knew Berger She stood
righl where | am now and looked at him and was alraid lo ge over there, and when | waved my arm everybody stared to holler, 'Don't point
athim.'

Page 295U 5. 87

You know Lhe rules of law Well, il is the mosi complicated game in the wortd | was examining a woman that ! knew knew Berger and
could identify him, she was standing right here lzoking at him, and | couldm'l say, 'Isn't Ihal the man?* Now, imaging that! Bul thal is tha
nies of the game, and | have to play within those ruies. ™

Page 26851 5. B8

The jury was lhus imated to conclude thal the wilnass Goldslein knew Berger well, bul prelended otherwise, and thal this was within lhe
personal knowledge of the proseculing allorney

Again, at anolher poinlin his argument, afler sugyesling that defendanls’ counsel had the advantage of being able lo charge the district
attormey with being unlair, “of tryirg to twisl a wilness " he said.

"Bui, oh, they can hwist lhe guestions, . . . they can sit ug in thewr office s and devise ways lo pass counterfeif rnaney; 'but don'l let lhe
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The United Stales Attomey is the represenlalive not of an ordinary party Lo a conlroversy. but of a sovereigrty whase abligalion lo govem
impartially is as compelling as its obligation to govern at all, and whose inleres), therelore, in a erimina! prosecutian s nol thal il shall win a
case, bul thal justice shall be dane. As such, he i3 in a peculiar and very definite sense the servant of the law, the two-fold aim of which is
that guill shall not escape ar innocence suffer | e may prosecule with earnestness and vigor -- indeed. he should do so. But, while he may
sinke hard blows. he is not at liberty to sirike foul ones. Itis as much his duty 1o refrain from improper methods calculaled o produce a
wrongful conviclion as it is to use every legitimalc ineans 10 bring about a jusl one.

Government touch me, that is unlair; please |23y my clienl alone ™

ILis (air la say lhat lhe average jury, in a greater ur less degree, has confidence hal these abligalions, which so plainly res| upon the
prosecuting attomey, will be faithfully obscrved onscquenily, improper suggeslions, insinualions, and, especially, assertions of personal
knowdedge are apl to carry much weight against I1e: accused, when they should properly camy none. The court below said Ihat the case
aganst Berger was nol slrong, and, from a carr: 1ol cxaminaiion of the record, we agree. Indeed, the case agains| Berger who was
convicled only of conspiracy and not of any subxtantive offensc, as were

Page 295U. S. 84

the other defendanils, we lhink may properly be characlerized as weak — depending, as it did, upon the testimany of Kalz. an accomplice
wilh a long cnmiral record

In these circumsiances, prejudice to the cause of the accused is so highly probable that wa are not justified in assuming 115 nonexstence.
If the case againsl Berger had been slrong, or, as some courls have said, the evidence of his guilt "overwhelming " a dilferent conclusion
might be reached. Compare Fitter v. United States, 258 F 5d 7,573, Johnson v. Unrted States, 215 F.6d 9. 685; Peaple v. Malkin, 250
N.Y. 185,201, 202, 164 N E. 900; fowa v Roscurn, 119 lowa. 330, 333, 93 NW. 205 Moreover, we have not here a case where the
misconduct of the prosecuting atlomey was slighl or confined to a single instance. bul one where such misconduct was pronounced end
persislenl, with a probable cumulalive effecl upon the jury which cannot be disregarded as inconsequential. A new tnal must e awarded.
Compare N.Y. Cenlral R. Co. v. Johnson. 279U 5 310,278 U 8. 316-318.

The views we have expressed (ind suppert in many decisions, among which the lollowing are good examples: Feople v Matkin, supra;
Feople v Esposilo, 224 MY, 370, 375-377.121 M E 344: Johnson v. United Stales, supra: Cook v Commonweaith, 86 Ky. 663,
665-667. 7 S.WW. 155 Gale v FPeaple. 26 Mich. 157; People v. Wells. 100 Cal. 453, 34 P. 1078. The case lasl ciled is especially
apposile

Judgment reversed.
* [The defendant {pelitioner) was on the stand: cross-examinalion by the Uniled Stales altorney|:
"Ct. The man whao didr't have his pants on and was running arpund! the apartmenl, he wasn't there?”

"A. No, Mr. Singer. Mr. God by lold me about this he told me, as long as you ask me about i, if youwant it, | wall Iell you. he totd me "If you
give lhis man's name out, | will give you the warks, ™

Q. Give me the works?"

"A No, Mr Godby told me thal”

"Q. You are going o give me the works?”

“A. Mr. Singer, you are a gentleman, | haye got nolhing aganslyou You are doing your duly.”
“Mr. Wegman: you are nol going to g-ive Kr. Singer lhe works Apparently Mr. Singer misunderstood you. Who made that statemenl?”
"The Winess: Mr, Godby says thal.”

"Ch. Wait a minutle, Are you going o give me the: works?”

"A. Mr. Singer, you are absolutely a genlicman. i imy upinion, you are deing your duty here.”
"Qt. Thank you very much. But | am only asking you are you going o give me the works 2"

"A. | do not give anybopdy such things, | never sad 47

"Q. All ight. Ther do ngl make the statemenl.”

"Mr. Wegman: the wilness said Lhat Mr. Godby said lhal *

“The Court; lhe jury heard whal was said. |1 15 nol for you or me lo inlerpret the testimony.”

"Ch. | asked you whelher lhe man who was running around (his apartmenl . ., was he Lhere in the Secrel Service office on the moming ihat
you were arrested?”

"A. | didn'l see him "
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"Q. | wasn't in that apartmert, was 17" Lf'q’§7

"A. No, Mr. Singer.”

"2, 1 didn'l pull the gun on you and stick you up against the wall?"

"A No"

"Q. 1 wasr'l up in this aparliment at any time, as far as you know, was 17"
"A. As far as | know, you weren'l”

"You might have anidea lhat | may have been there?"

"A. No, | should say nol."

"Q. | just want ta get that parl of it straight *

"Q. Was | in thal apartmen! |ha! nignt?"

"A. No, but Mr. Godby —"

"Q. Was Mr. Godby in thai aparment?”

"A. No, but he has beenthers. . "

"Q. Do you include as those who may have been Ihere the Courd and all Ihe jurymen and your own counse|?"
"A. Mr. Singer, you ask me a queslion. May | ansver it?”

“Mr. Wegman: | object o the question”

“The Wilness: are you serious about thal?"

"The Courl, | am nol going to stap him because the question inciudes the Caurl. | will el him answer il
"Mr. Singer: | would like lo have an answer lo 1L"

"The Wilness. Mr. Singer. you asked me lhe queslion before "

"The Coun: You answer lhis queslion.”

{Question repeated by the reporter.)

"A. | should say nol; thalis ridiculous.”

L

“Q. Now Mr Berger, do you remember yeslerday when lhe cour recessed for a few minutes and you saw me out in the hall; do you
remember tha?"

“A. | do, Mr. Singear*

"Qh. You talked 1o me oulin the hall?”
"A. | talked to you?"

"Q. Yes. A. No."

"You say you didn't say to mne out in the hall yeslerday. "Youw wail unlil | lake lhe sland and | will take care of you'? You didn't say that
yeslerday?”

"A. No; | didm't, Mr. Singer, you are lying

"Q. I am lying, you are nighl. You didm't say that a1 all?"
"A No."

"Q. You didn't speak lo me out in the hall*”

"A. | never did s peak to you outside since Ihis case starled, 2xcz2pl the day | was in your office, when you queslioned me."
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"Q. | said yeslerday.” q—l-f' é &

"A_ No, Mr. Singer”

“Q. Do you mean that senausly?"

"A. | said no."

"Q. That never happened?"

"A. No, Mr. Singer, it did nal.”

"Q. Yo did nol say that to me?"

"A. | did not.”

“Q. Of course, | have just inade (hat up?"

"A Wha! do you want me 1o answer you?”

"Q. | want you to tellme | am ling, 15 that so? .. "

[No effort wes laler made |o prove that any such slalemeanl had cver been made ]
"Q. Did she say she was going lo meel me {or anything excepl business purposes?”
“A No."

“Q. If she was to meel me>"

"A. Jusl old me thal you gave her yaur home lelcphone number and told her lo call you up after nine a'clock in Ihe evening if she found qut
anylhing aboul the case that you could help me wilh. thal 1s whal she lold me "

"Q. Even if that is so, what 1S wrong aboul thal ihat you have becn squawking aboul all merning.”
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article 81 ParB. Appes] aud myisian

justce is deyond Quesiion™. However, it haa addsd mat In many cases, an applicenon ta admic
add.rional evidence on appeal will he dealt with in a (wo-stage process In the first siage, the
Appeals Chamber will determine, in the light of the rensoning of the Trial Chamber and the
submissions of the parties, whether the new cvidence could have had sn wnpact an the Trig)
Chember's decision. If not, the Appeels Chamber may cejest the sddivonel evidence withow
deisiled considererion®®. 1, on the other hand, the addinoval evidence 13 actepled for
cousideratian, in the second siage this gyidence must be tested for its vemcity (unless thers js ny
dispule betwesen Lhe partied as lo this issue); for this purpose, tre Appeals Chamher can either
test the evidence isell to delcrmine veracity, or order the eete 1a he remited o a Tria) Chamher
(either the Trial Chawber 2t firal instance, or q ditlermmily ed Triai Chamber) tg beer (he
new evidence™. Finally, the Appeals Chamber is then required to delemming whether the
additionz] evidence actually revels an errer of ‘et of such magmilude 3s W0 orcasion
wicarmage of ustice. For dis purpose, there have betn diltercal furmulations of Lhe tesl 1o be
applied by the Appeals Chamber in deciding whether ur pot lo uphold 2 desision of the Trial
[harber where sdditional evidence fras been admintd on appeal. Earlier cas: law indicaled thay
the relevent test i9: s the appellant esablished that no 1eesonable whbunal of fact could have
reached the conclugion it did hased upon the evidence before the Trial Chamber 1ogrther with
the additional evidence admitted durmg the appellale proceedings'™. Larcr case law hag
arficulaled the lesi differently In the Blaskie Appeal Judgemen, the Appeals Charmber observed
that il it applied the normal "deferenual smnderd” of review in cases where additional evidence
hes heen presented on appeal, 1he cukcome would be that neither the Trial Chamber, nor the
Appeals Chamber, would reach a conclusion of guh beyoad reasonable doubt based on the
torality of evidence 1n the case, asscesed in light of the carrect legal standand, 1 has indicated
thal in guch cages, 1 the ingresis of jusiice, the Appeals Chamber should nsell be corvineed,
beyond reatonable doubr, of the guilt of the accused!d', However, mare recently there may heve
baen & retum 1o the earlier “delercnlial’ test'®s,

Th the Blaskic Appeal Judgemexl, Ihe Appeals Chamber said in (hat casc thar in cases alf
alleged error of fact in an appeal against conviction, where additiopal evidence has been
admuned on appenl and there is 2o emor in the legal standard applicd by the Trial Chamber 10
mlalion 10 e feclal Fadng, the sandard of review §5 ar [ollows, Yimn the Appeats Chamber
will determine, on the basis of the trisl record alone, whether na redsonable trier of fac1 could
hyve reached the conclusion of guilt beyand reazonahle doubt. [f (hat is the case, then oo fmther
examunation of the melier iy necessacy as & mater of law. U, however, the Appeals Chamber
dererminey Lhat 8 reasonzble trier of facl could bave reeched a conclusion of guilt beyond
reasonable doubt, then the Appeals Chamber will determine whether, in Jight of the min)
evidence and additional evidence admitted on appeal, it i ityelf canvinced beyond rensonsble
daubt as Lo the finding of guilt'®,

Kupreskie Appenl Judgemen!, supra noe |96, pam, 65
{hid., parny. 6659

fbid., parss. 70-1t {indicating further that f the Appaais Chamber sdoprs the fomver course, if may kst
veracity cf the addiiomt evidence crher al the mam hearing on appeal or mar do so at & prelimanady
hearing). in the case of the 1CC, armiele B3 pars. 2, expretsly provides thet the Appesls Chamber tasy remund
a factus| jasue thl arises on appeal to the eriginal Trial
evidenoe 1o deteronne the igsue

™ fhil,, paces, 72-15.

B Supen notc 74, Blashe Appeat Judgement, parss. 26-24.

1 s nowe 53, Maletific md Mortinowic Appeal Judgement, paras. 11-12.

ER 3

8 Thid pars. 24(c) fbut sec The partis] dissentmg opioion of Julge Weinberg de Roca in that case); see 6150

Kordic pad Cerhes Ap{lc:nl Judgemenl. ngra nte 81.};.:;. 24} {but see the separate opihitn of 1
Weinbwrg d¢ Rock i that case). But e supra nots 47, Xvocks Appeal Judgenient, Separate Opinion
Judge Weinberg de Bock and Scparee Opnion of ludge Shahabuddecn, '
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article 81

The Appeals Chamber added that 1n canes of Lhis lype wheie there s an error in the lege!
standare applied 1 relation to the facrusl finding, the standard of review i3 as follows. Firsy, the
Appeals Chamber will apply the comexi legal standard 1o the evidence contaimed in the irial
recond, and will dewermme whather i s itsel{ convinced beyond rasomable deubl as 1o the
finding o guill. on the basis of the inal record. 1M 3t is nol convinced, then ao Further
exafunation ¢f the munrer is noeessary a5 2 naller of law U, however, ibe Appeals Tlinnbo,
applymmg the comrect legal sivndard 1o the evidence contained io the tria) record, 15 neelf
convinced beyond rzesepable doubt as wo the finding of guilt, it will then proceec 1o determine
whether, in light of the ia] evidence and adéitional endence admitied on appes), 5115 itself sull
convinced bevand reasonsble doub! as (o the finding of V™.

It remming o be seen whether 1he Court adopts 1he approach of e ICTY and ICTR 1o the
igsue of the admission of addilicnal evidence oh appral. Reguletion 62 para. 1 ICT siates thal &
punicipant secking lo present addinonel evidence before the Appeils Chamber shall file an
application senting oul, inter affa, "the ceasons, if relevanl, why the evidence wis nat addnced
hefore the Trial Chamber”. Regulation 62 pars. I then provides Tor the Appeals Cramber to mle
on the sdmiseibility of the addibonal evidence This provision is consisient with the approach of
the ICTY and ICTR, alihewgh 1t would arguebly also be consisient w th a more liberal approach
to the adinissiur of addilional cvidence.

¢t Ervor of law

The concept of an “error ¢f law” in subparagrepha (a) (i) and Ch) (i) o paragraph |
eppeary selfevidenl. Any deietmination made by u Tiial Chanber on 2 gucstion of the
subsigruive or procedural law of the Courl, or en any issue of iniemshiona) law generally Jhar
anises m the cage, would fall within this ground. To the extent that a Trial Chaniber is able lo
meke Eadings with respect 1o the natiopal Jaw of e State!® such {indings would pmbably need
o be pppealed a5 “errors of ™ jather then “crrovs of law 719,

The Appeals Chamber of the ICTY has said:

“Emors of law dd ot maisc & question 85 10 the smndard of review ag directly 88 erzom of fect Whers &

rﬂy corneends tha & Tris! Chamber mede an ormor of [ww, tht Apprals Coharmher, o8 the Final nrbiier of the

' af the Trimme, emu determone whether therr wat such o yustake. A, pary allsging rha: there was an

e of L st e I gdvence o puments in suppad of the comteantinn; b, iF the arguments do

nor gupporl the contenrion, that party has ot (ibed 10 discharye a burden in the senae that s person wha

fub W dischazge & brden sutanaicatly oocs his point. The ancuIs Chamber may sicp mwnd for other

rensams, Find . frnour gf the emention that the 1 an oo o law" 197,

Thus, the Appeals Chamber accords no parbculer deference to findings of lvw made by the
Trial Chamber. since the Appeals Chamber is as capahle o3 the Tral Chamber of determining
whal i3 the law However, in accordancs with Lhe genenl principle that it is for & party asserting
avighr or seeking relief 1a establish the existence of that nght ar the entittement ' ther reljef. an
appetlant may be said o bear & hurden ol parsuasion!® Thus, it hes been aeid thet:

“[A] party who sotmmity that the Tiigl Clumber erred in bew mum st laast dentify the alleged amror and
edvance some ArgumEets in supmont of its conlenkion. An sppeal cannot be allowed Lo dewrorle wite a

Suara noe 74, Biarke Appeal Judgemens pare. 24(d) (bl see the partial disseming opinion of Tudge
Weinherg de Rnca 1n That CAEEl; pee also Supra none Bl Nurdfie aaid Cecker Appesl Judgement, para 24(h)
{owt sz the scpamte amaron of fudge Weinbog de Baca in Cu case) Bt me supra note 47, Kvocks appeal
Judgement, Separn iz Cpinian of Judge Weinbug de Roca and Separale Opiniom ol Judge Shahabuddeen

Ste g, arlicle 21 para. | {t); and cf. article 6§ pare B,

CT 1. Browwlie, PRINCIPLES OF PUBLLC INYERNATIONAL LAW 38 4] (S0y ed. 198R). Sce, however, suypra nonr

L - (97, Cetvbuy Ajpeal Judgemss, paran &35 676 (in which ihe Appeals (Thamber did no: apprar fo twat the

Inerpretian of provigions of e Constitution of Coste Rics Ba & purc question of {act).

& note |97, Furundiije Aopeal Judgerent, pars. 35 See alsa, € j., Praravwior v Kajefireli, Case No.
TR DB-44404, Judgement, 4ppends Chamber, 23 May 2005 [“Kafediel Apraal Judgemen™, paz 5:
wpranoe |97, Zarilievie fppes) Judgement, pars. §.

See, # g, s nale 197, Tadic Additional Cvidence Dextsion, para, 52,
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article 81 Fan 8. Appeal and revision

—

In cases where lhe pocused stands capvicted following the appeal proceedings, bo the
Appeuls C?lamber hes reveraed the Trial Chamber’s verdier in relation 1o ane or some of severa|
crimes, this may 2ffec) the semience that wes imposed hy \be Trial Chamber. Alttough the
Stafule is not clear on this point, ricle §3 para. 2 (a) suggests (hal in snch cases {he Appeals
Chamber should imell smend the senience’?s,

[) Remed(es on appeal

. Not every ercor of the kind seferred 1o in paragraph 1, even if estblished by an appeljant
wil] epritle the appzllant Ip a remedy on appes). Amicle 83 para. 2, requires either that the gm;
rendered Whe proceedings “unfein i a way (hal sffccted ho sclisbility of e decisiug ar
senlence”, or that e ermor "malenally” alfected the decision or sentence, and the burden i on
an appellant in demonsirale that this requirement is me(t, On the remedies that cag be ordered
by e Appeals Chamber (n the event of a successful appeal onder the amicle, see antiele B3
parey. 2 and 3.

1. Odher aspeeta of the appeals process
8) The raising of new issues by the Appeals Chamber proprio mofu

The Appeals Chamber of the ICTY has 4[fimmed in one cesc thet there it “nothing in 1he
Starute or the Rules, nor in praztices of intemational inglitulioms gt natignal judieial SYBTeTILY
which would contne [the Appesls Chamber*s] cansiderstion of the appeal Lo the ismies mised
formally by the pamies™'?7, In this case, myvolving an appeal againsl seplence, the Amozaly
Chamber proprio moru mised the question of the validity of the plea of guilty ihat had heey
enlmd by the appellant hefore the Trial Chamber! &%, The Appeals Chamher of the JCTR has
simiarly alfimed its power 1o ¢onsider issues propric mon, subject to fhe requiremen that it do
&0 "wilhin (he framewark predefined by the Swtute"™. The meaning of this qoatification has nol
bciln the subject of further definition by the Appeals Chamber, althangh one of its membors has
Ba1d:

“The cazeg abow the the feadiug priogiple fa that the averriding Wik of the Trbunal i3 14 4

truth. Since this bax m be dome judically, Emils chviously exisi :u 10 pamizsible methods of ::}'&".'fé
Mo fimits bave tn be i=d, for the Agpesls Chamber is oot an overseer. I cannot g:miu;miy
inteyyene whenover it ferlh vhat something wrong was dont. beyond the propsr sppe | Lsie bonbdaries, the
decisipns of the Trial Chambwr are ungursticaable. However, | the Appeals Chambeer can e st
whether o7 nol preaenied by 2 party, provided, [ zonsider, tha Lhey Jie within te peescribed grounds of
epmeal, thel they arise From e racord, and that the partics ere affordzd an OpPOTTURLLY 1o respomdl X

b [esues which it is nol nectsyary to decide

Despite Lhe “eorrective” nature of an appesl', the Appeals Chamber nf the ICTY and ICTR
bas an oceanion been willing I enlertain appesls againot findings nf law by 2 Trisl Chamber,
cver Where this & not necessary for the paposes of dispoaing of the appeal (for instance,

corgider and ke 1nto account any miligating aciors Lhat,
tefore tie Trias Chambee®). See alsa Anrecuror v.
Appenl. Appealy Chamber, 4 Feb 2005, para .07,
seTencing appe|s.

See margin No. 2 {and ¢/ numre notes #4-55 ana wCOmpanying beat).
See O Suksr, arriche &7, Nangi Ma. 7.

Supea note 113, Akaverv Appesl Judgement, pary. 35 See funher Ch. Seaker, article 52, margim Nos. 43,
Supro nole 11, Prosecutar v. Eroemavic, Judgermenl, para. 16,
Sow further marpn Mo. 13, K

Sugra noe (13, ddayeru Appeal Judgement, pan. 17

sihough available i the time, ace ol mued
Hikole, Cue Na, 1T.94.2-4, hudgement on Scruencing
for conlirmation thal the "waiyver” rule spplies 2o @
1
(T3]
e
m
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1M Suprg note 176, B Review L Separare Opunen of ludge Shatabuddeen. para. 18,
131 Sze margin No. 20
(463 Christapher Siaker
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pecausc the finding of law by the Trial Chamher had no bearng on i verdicl). The Appeals
Chamber has done 50 mn the gronnd thal the issues in question are of general importance '0 the

dirgs besore the Tribunal'. Althongh (he Tribunels have no adwvisory jurisdiciion' ™, the
Appeals Chamber hag jusilied ils willingnesy to decide such questions in pen on the basis thal
ihe ICTY end ICTR are ad hoc and iemporary mibuogls, and 1hat proncuncements on the law by
the Appeals Clmnber o snch ixancs a1 an early stage of thr Tritunsls® oevelopment W(?u]d
nepsure an ¢ffective ard equal administratian of justics™ and be consistenc with the rofe of the
Appeals Chamber of wnifymg the law'3*, The Appesls Chamber has however indicated thar it
will onlp exercise this power where the legal issue in queslian is of iterest lo the legal practice
of the Tribuual and tes ¢ pexus with the case in question, furthermare, even where these
reqnimme.nts ary satisfied, fhe exervise of (his power is within the disgretion ol (he Appenls
Chambert®. It aiso appaers thet the Appeals Chamber will only exercise this power where the
fegal questiah goncemed has been raised in pocordance wath he Rules of Procedure and
Evidence {normally by being formaily maised by & party as 8 ground of appeal), and thas itis not
open 1o appellants simply to point ont errors in the Inal judgement &s and when they believe
they have been wdenbificd'e

¢) Prinelples of precedent

The St of the ICC does nol#iate whether decisions of the Appeals Chamber pre tinding
on Trig Chembers, or mdeed, whether the Appeals Chamber 15 baunc ta fallnw i own
previous decigions on questian of \ew. Arlicle 1 para. 2 of the Siatute setes only tha: Count
may apply "principles and rules ol law as mterpreted in irs previpuy decigions”. _

In the ST and ¥oTR, whose Swtutes and Roles alzo meke no provision in relation to this
question, the Appeals Chamber has conclnded that in the inlerssis of cerlainty and prediciability,
the Appeals Chambe- should follow its previous decisions, bul should be Fee o deped from
them for cogent reasons in (he inkeresis of justce. Ciumsances justtyiog suck & deperiure
from precedent wonld include cases whers the previous decision has been decided on the basis
of a wrong legal principle or where a previons decision has been givea per incuriom. The
Apperls Chamber has further mphosised 1hat departure from 8 previows decision will be the
exception, and only afler the mow careful considerution has been given w it by the Appeals
Chamber. [t has also been gaid that the dory to follow previous decisions is not & reason for
tking leave of the fimdamepral mission of the Tribunal 10 apply ceslomary intemationa! lawis
The Appeals Chamhber hag added Lhat:

TWhat in followad 10 previous decitions |s the logl principle (ravo decidandl}, ind the cbligation to
[pllow that principlz only kpplies in bimiler cases, or subsanrially smilar cescs. Th s meany i qut e
Iacty ame sirm'ar or subsantially Simia, then that the guestion reised by the facn in he subkquep! case 1§

L3 * S nore 7%, Tadic w Judgemem, 5 241, 247, 281, cupra note 197, Cefebici Appeal
Mgc:irr:, para 231, :upru’:g?: i35, Kgu;anxhcp::;pn! Mecgemen: frrm. 22, Akppery Appeal Judgement,
Tupra note] 13, pars, 15-17; supra oote 199, Krroiiac Appeal Juigement, pares. $-9.

Supra nole 113, thayesu Appeal Fudpement, para. 23,

T, paras. 21-22,

faed | parag. 13-4

Sunrz note 196, Kupreriic Appesl ludgement, pare, 470,

Subrg note 205, Aleksovski Appeal Judgemens, party. 107-109 Jund scc tha diroussion At parss B9--111
geerally). Sex slea supre note 197, Purundrye Appeal Judgement paws. 249; supre note |97, Celebi
Appeal Judgement, pams. R, 28, 54-55, 84, 127, 121,129, 136, 150, 174, supra rom 196, Kupreghic Appeat
Iuﬂr‘:umnr, piras 418, A26; supra nate 113, Akayesn Appeal Judgement, fu. 805, npra nate 2N, Mideme
A?mi Tudgement, pass. (5. Sec B30 supra nate 33, B da Appeal Judg para. 26. For m cxample
of 3 cage (v which the Appeals Chamber did degart from it own previous cage faw, s¢¢ Tupra note 142,
Semoaza Degigipr, pata. 92 For the view bt o “should not kappen that due io shifting maorines the
Appesls Chumber changes ifs jurispradence from case to case®, see supra note (97, Awcto Appeal
Jt:J::mcnt, Senatate Opinwan of Judge Shahabuddeen, pars. 107,

Suprn note 242, Srmanza Decisior, Stparate Opinon of Judge Shehabuddeen par 31

13
I
i
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¥ for§

invoked in this cape by 2 non-party, since the redevant provision of the Rules pravided gn
appeals by panies'™. Another decision of the Appeals Chamber of the ICTY appearg a85uny §
also that prior ta the adoption of rule 1086rs ICTY ', "a Stae whose wnterests were intimater, 31
affecred by a Decision of a Triel Chamber could not request that Decision to be tubmilreg ,,ﬁ. E
appellats review” . In 3 subsequent case, the Appéals Chamber rejected an Bpphiation fig
wnterlocuiory appeal and application for revicw brought by a State against the decision of 2 judge
to confirm an indictien end issue an arrest waran!, on the ground that such applications by
State did not fall within any ol the provisions of the Statute or Rules of the Tribunalts?,

The Appeals Chamber of the Special Court far Sierra Leone hat also beld that where IJ:: :
rules provide thal a party cen bring ao inkrlocotory appeal if the “Trial Chamber gives leave 1.
do 50, the Apprals Chamher has no inherent power 10 enterlain such an interlocurery appea} i
the Trial Chamher has tefused leave t appealt®, In thar decasion, the Appeals Chamber poted
tha( it could have recourse 1o The inherent power of the courd "when the Rules ere silent and sucﬁ-
FECOUrSE 15 NECESSATY in onder (o do justice”, tu thal the inberent junisdiclion 'cannat e invokeg:
Lo circumvent an express Rule"ls?,

However, on more Lhan one oceasion the Appeals Chamber of tbe HCTY has alloweg
appeal in Lhe absence ol any stamtory provision.

Io one caw, a delence counsel hed been found guilty of contempt of the Tribunal, by 1ig i
Appeals Chamber ruling in the Iint inatance. Although the Rules a1 that time made no provisie
for an appeal ageinsl such a decision of the Appeals Chamber, such an appes] wés in fagt
enertained by o differenily conslituied Appeals Chamber'®. In its decision on te appeat, (h
differently constiluted Appeals Chamber observed thae the “preferred course m thiy case woul
have been for the conternpt Irial to have boen initially meferred w a Trial Chamber, therel
providing for the pasibility of appeal, rather than being heard by the Appeals Chember, rling 2
in the firsr rastance™8). Mevertheless, it considered that the prowizions of the Rules dealing wil
anernpl of the Tribunal were pensl i nature, given thet conmmpt was punishable by
imprisonment of up o seven years, thal article 14 para 5 of the ICCPR therelore required that i
perion convicted of contempr have a right of appeal, and that due 10 the special circamstances of
this casc, it wes therefore appropriate for the Appeals Chamber lo consider the merim of the -
appellant’s eompleing*®2. However, m a dissznling opinion, one memher of the Appeall -
Chamber said that 1o allow such an sppes] "goes against the plain language af the Statte-and
Rules®, and that the goal of providing ao appeal from all convictions for crminal ecntempl
"mus! be accomplished withoul wrenching all meaning from the congtraims on the jurisdicton
of the Appeals Chamber as st ot in the Stanure and Rules™er

[n another case, & Trial Chamber had issued a subpoena against a joumalisl, The joumalist
5led B motion before the Trial Chember seeking 1w heve the subpoena sel aside. agserting 2
ggrimm‘lal privilege (or journalists. This motion wis rejecied by the Tral Chamber, Alhough
e WS N9 provisian a the Statule or Ruks which allowed Lhe joumalist Lo bring an sppeal,
Fihe Appeals Chamber permutied the journahist to appeal againsl \he decision, and ulnmarely
alowed the appesal'®.
Two decisions of the |CTR are #lso of seme relevanes to this question, In one of thess cages,
defence sought Lo appeal against 2 decision of the Trial Chamber, requiring the Registrar of
Tribunal 1o have regard 10 certain criteria when sstigning co-counsel 10 1the accused. The
defence sought 1o rely oo the interlocutory appeal peyvision in mle 72 (CTR, and in the
rernative, advanced the theory "thal higher courts are vested with an inherent power to review
yitra vires st of lower courts™. The Arpeals Chamber found that the requirementa of rule 72
§ were not sausfied, and added thar “the Appellant hat not shown good cause lo menit
enasideration by the Appesls Chamber of the guestion of wheiher it may enlertain the present
appeal under the docrrine of inherent powers" '8, This question thus appeem lu have been
- axpresaly left undecided.
" " In the other case, the Prosecutor of the LCTR sought (o appeal agains! o decision of a judge,
{:ﬁsmissing an indictment that had been presenied hy the Proseculor for confirmation'®. No such
| was expressly provided Ior in the Sutute or Rules. The Appeals Chamber held that the
gramte of the Trihunal did not confer an wilimiled and unquelified right of appeal on Ihe
Prosecunur, and rejected each of the Proseentor's arguments why the appeal should be permitied
in the circumsiances of that case. Llowever, the decision af the Appeals Chamber contaiped no
8. extegarical siatement thal the only possible appeals are thase specifically proviged for m the
E. Starute and Rules. The Appeals Chamber did consider [hay in circumstances where a matter
- affects the nights of the aenused, it would be inconsistent with the principle of “equalicy of arms"
for the Proesecylor 1o have a greater right of appeal than the defence'?. The Appeals Chember
slso reyecied an argument by the Prosecator that & decision af a confinming judge to dismiss an
indicimenl was analogous 1a a decision linally disposing of a matter, since in the cutumsiances
of this ¢case, there were other avenues available 10 the Proseculor to deal with the adverse offecis
, of the decision'® In citcumsiances where a pary hay no olther possible remedy against a
decigion of a judge or Trizl Chamber, and where the appeul would be consistent with the
principle of equalily of arms, the argument tha: an appeal should be permined ¢ven though oot
provided for in the Suawgte and Rules may Lhus oot be entirely foreclosed by this decision!®,

(%

1% In the case of Drogans Opasrc. Case No. IT-95-3-Mhsz |, Decision on Apphesliun (v Leave to Appeal, -
Bench uf the Appeals Chamber, 3 Jung 1997

3 See suprg note 149, .

1% Frosecuior v, Blaskic, Casc No. TT-95-14-AR108bis, Decision on the Admeasibitity of the Heguo for°
Rewicwr by the Republic of Crostia of an interfacutory Decision of 3 Triel Chamber (hasuance of Subpooe
Durer Tecum) aod Scheduling Order, Appeals Chambeer, 25 July 1997, para, 8.

T Prasecuior v Bcherkn, Case Nog. TT-01-62-AR54bir and IT-02-62- AR 108bis, Diecision on Challenge by
Croatis to Deisiom and Orders of Confirmuag Judge, Appeals Chamber, 79 Mov. 2002, ki

% Propscurer v Nwmﬂ-rr ef gt Case No. SCSL.04-14.T, Decigion an Pragecution Appeal inst the Tril
Chamlsou‘l Diecision an & August 2004 Refusing leave v File an Intertocutory Appeat Appeals Chenber, |
len. 2005

3 fhig,, para. 32

W Prosecuior v Brdanin and Talrc, Cuse Noo 1T-99-38-aR 740, Decinon on Inierlocutory Appeul Appesls
Chambery, |1 Dex. 2000 Ser #lso, g, Prosecuiar v. Mitnrevic, Case No. [T-02-34- AR 73 6. Dagision on the
Interioctiory Appeal by the Amic, Curiae Againat the Triel Chamber Order Caneerming he Prosentation and
Preperetion of e ¢ Case, Appeals Chamber, 20 lsn. 1004, pares. 4-5, i Which, on n exceptional
basis, (he Appeals Chamber mned an interk ¥ appeal browght by amici sunae, nutwithseading thn
the Appeals Chainber recognized tht “Not being a pany 10 the proccedings. the amics tre not entitled 3 usc
w o Rale 73 IETY] ta baing an inkerdocursry spoesl”,

™ Prarecutar v, Myiramaukiko and Madoboh, Cage No. ICTR-97-21.4, Onder Dismissing A ppeal, Appeals
L' Chamber, 28 Oct. 1998 Bur see frvsacwror v. Norman ef ol, Case No SCSL-04-14-T. Decmian on
I Proseculion Appeal Against I Triel Chember's Decision of 2 Avguat 2004 Refusing lowwe 1o File en
# Ilneratulory Appeal, Appesls Chamber, 17 Jan. 2005 {finding that in circumstances whare the RPE rquire
the Trial Chamber o gre leawe for Lhe bringing of sn intcrloculory appeal, the Appeals Chamber has no

160 Prosecutor » Tadhc, Case No. 1T-94-1-A-AR17, Appeal Jud 1 on Allegmions of C inhorent jurindiction W hear wm interlocutory appeal m the absence of the yram of such leave by the Trial
Counme), Apprals Chamher, 27 Feb, 2007, ™ Chatobes), )
18t fid - Proswcuror v Bagosore and 28 Others, Case Mo TCTR 9B-37-A, Decision on the Admuasitaliny ol the
182 jaid. {;m‘"ﬂ"! Appeal from the D f.‘ ol & Confiming Judge Dismissing an lad againit The
1! hid., Sepamse Opinion of fudge Wald The Rules of (e ICTY and the ICTR were subsequently amended J;gﬂnn lﬂ-d.}j‘_!]lé)llum. ppeals Chamber, & June (958,
provide expressly thot wheee & decision an contempt of the Tribunal is grven by the Appeals Chamber si [y pams. '
35 a Chamber of first instance, an appeal shall be deeided by Gve different Judges as assigned by - i, pars. 37, 41

President: ses preseat ngle 77 Jir. K. Ser also Ch. Staker, oeficfe §4, margin No, 12,

1472 Chrinopher Staker Chrisippher Stoker 1472
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article 82 FartB  Appeal and revision

T\, Faragraph 3

~ Unlike &n appeal t fioal jud toor e, the general mle is yhy

wnterlocutory appeal {or other appeal under article 82) does not have suspensive effect : h%
un_les: the Appeals Chamber oiherwise orders, proceedings before the Pre-Trial an;bnl-.ik’
'_Fnat Chamber may cantinue uninterrupted while an inlerloculory appesl is pending on g - 0?
in, that case. While under this paragraph it is for (ke Appeals Chamber 10 determine whe];:!t;;\ 5
suspend the proceedings below, it would presumahly &lso be possible for the Pre-Tria| Cham;&‘ '3

ar Trial Chumber 10 edjourn the procecdings before it, to awau the putcom
[ & of if i
cansidered this convenient. the 2ppeal, i i

1¥. Paragraph 4

Alhough s provision only refen Lo an appe¢} anginst an "order for
prei_ulmably il would nlso be possible for a legal represenmtive of the victims lo ap
dscision refusing w make an order for reparations, This provision confers na righ
the prasecut1oo in relaiian 1o such orders.

“
EParalions",
peal againgt 5
L of appeal o - .,

e

C. Special Remarks

Atticle 82 is expressed 10 empower the Appeals Chemaber to enlenain appeals agai i
decision of the Pre-Trial Chambers and Appeal Chambers, Article 82 ig ar?(l; expr::zl ;elz:g&l_ ¥
the Appesls Chamber any peneral power to supervise of intervens in angoing proceeding: ;
before a Pre-Trial Chamber or Trinl Chamber. The Appeals Chamber has for instance held lhug.";'
daes nol have the power {0 enlerain an application to stay ell proceedings pending before
another Chamber of the Court to enahls the assignment of new counsel.

kLl

" Fee Ch Suaker, wnticle §1, margin Mo 1417,

Prosecuor v Lubomga, Case No. I0C 01401 04-848, Reasons for "Decikice of the A
apa, Cas - 1 . . enls Chamber on
the Defence appl D de de Dult AcYien ou procedunc -ﬁﬂpdr permemt b

désignation dun miwvean Conser) de i Defenac’ - 2
i v Cons I n Diefemac’ ileet on 30 Febraary 2007 umurd on 23 Fohrusry .WT..

1480 Chrittopher Staker

Aricle 83
Proceedings on appeal

1, For the purpoaes of proceediogs under arlicle 81 aod this article, the
Appeals Chamber shall have nli the powers of the Trial Chamber.

E,z_ If the Appeals Chamber flods that the proceediogs appenled from were
nofair in & way thai aflected the reliability of the declslon or sentence, or
that (he decislon or seniente appealed from was materially affecied by ervor
of fact ot law or procedural error, it may:

(a) Reverse or d 1he decision or senlence; ar
{h) Ovrder a new irial hefore a different Triat Chamber,

For these purposes, the Appeals Chamber may remand a factual lssue {0
Lhe oﬁginal ‘Il:ialFCkamber for it to determine the dssue and io repori bach
pecordingly, or may itself call evidence (o decermine the tssue. When the
declsion or sentence has heen npﬁealed only hy the person eonvicted, or the
Prosecutor on Lhat person’s behalf, it caonot he ameoded 1o his or her
detriment,

1 Ifin an 1 agninst sentence the Appeals Chamber finds that the
sentence is disproportionate to the ¢rlme, it may vary the sentence in
accordnnce with Part 7,

4, The judg 1 of the Appenls Chamber shall be taken by a majority
of the judges and shall be delivered in open court. The judgemeot shpll state
ihe reasons oh which It I3 baged. Whea there is no unanimity, the judgement
of the Apgeall Chamber shall contulo the views of the malaricy and the
minority, but & judge may dellver a separate or disseatiog opinion en a
question of Jaw.

£. The Appeals Chamber may dellver its Judgement bn the absence al the
persan acquitted or convicted,

Lherwiwre:

Seg article B1.

Contents: mirmn Mo

A Inroducrion/General Remarks ..o 1 I Parageaph 3 v 10

B Analysis and inlerpretation ol tlements 1V, Paragraph 4 1
l. Paragmeph 1 V. Pamagreph 3 T
1. P ph2 q

A. Introduction/General Remarks

The relationship of this armcle to other provisions of the Stamie is considered ahove!.

B. Analysis and interpretation of elements

I. Faragraph 1

This provisien is expressed oot 1o apply lo proceediogs under article 827
The main provision of the Slanle dealiog with e powers of the Trial Chamber is article 64.

However, numerons other provisions confer edditional powers, a3 do the Rules The Appeals
Chamber Uias bas, for iosiance, 2l the same powers 21 the Toal Chamber w bear witnesses and

See Ch. Sieker, greicle 87, margin Mos 2 §
Ser Ch Sraker, article §7, margn No 3.

Christopher Siaker 1481
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International Criminal Proceeding:

ICTY AND ICTR
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Approach’, 7 Duke J. Comp. and Intl L (1997) 461.
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‘Penalues’, in E Laceanzi (ed.), The International Criminal Court: Comments on the
Drafi Sratute (1998) 273; R. L. Fife, ‘Art. 77°, in O. Triffrerer {ed.), Comimentary
o the Rome Statute of the International Crimmal Court: Observers’ Notes, Article by
Article (1999) 985; R. E. Bife, ‘Art. 80, in Tritkrerer {ed.}, 1bid., 1089; R. E. Fife,
‘Penalries, in R. 5. Lee (ed.), The fnternariona! Criminal Court: The Making of the
Rome Statute (1999) 319; M. Jennings, ‘Art. 78°, in Triffterer (ed.), ibid., 999;
M. Jennings, ‘Art. 79, in Triffterer {ed.), ibid., 1005; E P. Kingand A. M. La Rosa,
‘Penatties under the ICC Statnie’, in E Latranzi and W A. Schabas (eds.), Fssays
on the Rome Statute of the {CC (2000) 31 1; W, A. Schabas, ‘Life, Death and che
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THE APPEAL PROCEDURE OE THE ICC
Roberr Rorh and Marc Henzelin®

L. History of Appeals at Inrernational A. Appealable Decisions 1548
Conrts and Tribunals 1535 B. Persons Ennded 1o Appeal 1550
A, Precedents 1535 1. The Parties io the Trial 1550
B. Draft Prapasals Prior wo the Rome 2. Srases 1550
Couference 1537 3. Victims, Civil Parties, and Third
II. The Contenc of Articles 81 et seq.: Parties Affected by the Decision 1551
Greoeral Remacks. .. .- .= 1538 C.. Grounds for the Appeal 1551
I Armicle 81; Appeal zgainsc D. The Effect of an Appeal againstan
Conviction or Sentence 1541 Interim Decision; Procedure 1551
A Appealable Decisions 1541 V. Anicle 83: Proceedings on ‘ordinary’
B. The Right of Appeal : 1542 Appea) . 1552
C. Graunds for the Appeal 1544 A. Preparation of an Appeal 1552
D. The Jurisdiction of the Appcals B. The Impact of Appeals Chamber
Gharaber 1545 Deisinns 1555
E. Custody dusing che Appeal C. TheInrernal Decision-making
Praceedings 1547 Procedure of che Appeals
IV. Aricle 82: Appeal against Ocher Chamber 1557
Decisions 1548

I. History of Appeals at International Courts and Tribunals

A Precedenis

The procedure ar the Nuremberg Trials could be—and has been-—strongly criti-
cized on the grounds thar there was no provision for any appeal against the judg-
ments.' The winners appear to have been as anxious to expedite the trials as to
fully respecr che rights of the accused; Article 1 of the Nuremberg Statute clearly

" Translated by Rosemary Williams.

' Ar 26 of the Nutemberg Staeute reads as follows: “The Jundgmenc nfthe Tribunat as w the puilt
o1 the innocence of any Defendunt shall pive the reasnng om which it is based, and shall he final 2nd
natsuhject (o review.” The cruicism is all the more relevant 1= most of the accused were senrenced (o
deach and execured.



Futernational Criminal Proceedings

states thar ‘che International Military Trikunal . . . [was established] for the just
and prosnpe izl and punishment of the major war criminals’?

Afier the war, the Comunittes of the Geaeral Assembly ser up o examine the
feasibiliry of crearing an Interuational Criminal Courr originally subsumed rbe
question of appeals in the lazger question of whedier the Courtshould have more
than one cliamber, wlhicl: would allow for an apped to the full Court against a
decision made by any one chamber, In 1951, the Committee decided that there
shouldbe no separate chambers, and thar there should be no appeal o any author-
ity outtide the Coust igelf? Hawever, in the same year the Commuaee alse
decided that it should be possible ro review cases if fresh evidernce came o lighe *

lu 1953 che Commitree of the General Assembly feirerated 115 opinion thar ne
appeals shonld be allowed.®

There was then no further discussion of appeals uarl the 1924 reporr of the
lacernarional Law Commission 1o thie General Assermbly: Ardcle 39 of ehe Diraft
suggested chat there mighc be a possibility uf appeal {the word used in the French
version was reeaurs, ‘review’) against the decisions of any Trial Chamber ta an
Appeals Chamber.®

In (3e meannime, the absolute need for an appeals procedurce in criminal cases had
been recognized in a nuinber of internarional convendons: the UN Covenant on

“Civit and Politead Rights of 1966 (CCPR), the American Convention 6n Human

Rights of 1962 {the ‘Pact of San Jesé', hereinafrer ACHR); and Provocel No. 7 to
the European Couventon on Human Righis ef 1984 (ECHR). The sighe of
appeal was also recognized in the Staruces of the ICTY and the ICTR (Article 25,
resp- 24). ' )

The relevant Article in the Starares of the ICTY ane ICTR readls ax follows:

ICTY Aricle 25, 1ICTR Article 24 Appellate proceedings.

1. The Appeals Chambet shall lear appesls fiom persans conviceed by che Trisl
Cowmbers of from the Pripsccutor on dhe fol]q_-w‘i115 g.roun.lls;

(a2 an errar on a question of law invalidating the decision; or

(b} an error of fact which has ocrationed s miscarriage ofjuscice.

2 The Ruler of Evidence established hy Art, 18 2 ity ol the Swure i:l::lrly whow the ingention of
enforuing an "expeditions’ just:ce. Meverheless, for an sffirauition of e faitness ol the procedure, sce
. Wiight, The Law of the Nuscmberg T-aT. 4% AL V8471 5) sraeg

? Fepart al the 1991 Cormitiee on Incerpational Criminal Jarisdicnon, O Dac., Fih Sess.,
Supp. Na 11 {A/2136), Ne 159

2 Jrepares of the 1951 Comminer v Diernationa) Coiminal Junsdicnon, O Doec., Tth Sews.,
Supp. Mo, 11{A2136), No. 164,

I Ryt ok ehe T3 Carrmtirtes an Inreriacionad Crisinal Tunsdicnon, O Dac., Sth Sess.,
Suapyn e T EALI3, My, 157

£ Meparr ol ke lutmanaal Law Comimissten o e wock ol Ly Torgesisth session,
AN ASGEICAT U ALLY Vaks, L amd WL

1936
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The Appeal Procedure of the ICC

2. The Appeals Chamber may affirm, reverse or revise the decisions taken by the
Trial Chambess,

B Draft Propesals Prior ta the Ronie Conference

The irst more or less complete texrwas that submirred by the ILC in 1994 It was
stilt rher unclear how an appealt procedure was 1o be integrared inte a perpia-
nentinternadional criminal coury, as is clearly shown by the face thar the French
version of the ILC Draft diverged from the 1CC Scawute by wing the word racorirs
insiead of appet This recsurs would have been unique and would have combined
‘some of the functions of @ppealin civil law systems with some of the funcrions of
cassation. This was thought to be desirable, having regard to the existence of only
a sinple appeal from decisions au trial,"®

Neither the 1996 not the 1998 (Zutphen’) report of the Steering Commirtes for
the establishment of 2n Inrernannnal Criminal Court made any clianges 10 Lhis
procedure, which admitted appeals only against the verdices or sentences pro-
nounced in Trial Chambers.

O the other bund, the Preparatory Cosnmissian bor the Ineernational Criminal
Court, and particularly the Werkuing Group for the Rules of Procedure and
Evidence, discussed appeals at some lengehy: in pacticular Prance and Australia
made 1 uumber of suggestions for modifications ro the Rules.® Ir was not until che
Rome Confeserce that the decision was made co allow appeals againse interim
decisions and against refusal ra grant release from custody (infra, [V.A),

7 Amrle 48, Appral apinst judgtment or sentence,

"The {asecator and the convicred person may, 16 accordance with tae Rules, appeal against « dec)-
sion underarncles 45 ar 47 on grounds of procedural etcor, ervor of ‘act ar of law, ar disproportion
between tlie crime and the seneence,

Uttiess the Trial Chamber otherwise orders a convicied person shall remain in currody pendingan
ipbeal.

Article 49. Praceedings on appeal
1. The Appeals Chamber has alb the powers of the Triad Chambes.
1. Ifthe Appeals Chamber finds thar tie proceedings appealed lory wers unfair or that the deci-
sioh s vitiated by error of fact or law, iemay:
1l the apped is brought by the conyicred person, reverse of amend the decision, or, if necetsary,
ardera new trial;
ke appeal is Erowght by che prosecutor against an acquittal, arder a wew crigl.
3. W on appea) aganst the sen:ence die Chanber finds that die sentence is manifesdy dispropor-
tianate ro the crime, it may vary cthe sentence in accordance with artidle 47,
4. The decision of e Chambes chall be calen by 2 majnriry ol the judgee 2nd shill be delivered in
OPN CULIT. SIx JUERES COMSTHLE 2 uOnIm.
9. Subject wo ardcle 50, e decision of dhe Chamber shuil be nal.
‘ Ropurrof e Suiemaniond Vi Comiision 16 die Coneral Acarmbby wa e s Wi G
st session, AFCN /SRR AN 9ATALL L Vel 1L p 61
T PCEICC/1 YD | and 2
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H. The Content of Articles 81 ¢r seq.: General Remarks
Appeals procedures are cateently undergoing revision in 2 nutnber of connrries 1®
Proposed reforms are generally aimed at improving the effective administration of
justice, i particular its expeditiousness in accordaace with the principle laid
Cown in ICCPR, Article 14(3){c), ACHR, Aruicle 8(4) and ECHR, Artile 6(11.
This wo some extent conflices wich the riced 1o maintain or extend the protection
afforded to an accused pezsow by his right o have the charge againse him exam-
ined successively by {at least) owo incependent tribunals. Artcles 81 e1eg. of the
Statuce favour the second requirement over the first.

‘The language and rerminology of appeals pracedures vary cansiderably between
the common-haw and the civil-law countries, and also withir these two proups.”

Nonetheless, one may discern some criteria for classifying appeals procedures:

(a) Can the Appeals Chamber consider only points of law, or also factual
issues’ 1€the lateer, shunld the Cotrt review all the faces of the case or oniy

. certaiu aspects {the ‘arbitrary decision’ of conrinental Law)?

{b) Should the appeal be against the verdict {conviction o acquictal), or zhc
sentence, or boty?

(c1 Does the appeal ransfee all issues of faccand law ro the Appeals Chamber,
i.e. can that Court amend the original Judgmr,nl.’ Or are the powers of rhe
Appezls Chamber limited ro canwrion. 1.¢. ic can ser aside or confirm the
appealed judgmer.t, bor cannot amend it?

(d) Is theie a ‘leave toappeal’ pmcedure’

If we apply the above criteria ra the procedurc laid down in Articles 81 #f eq. of
the Stature, we shall see tha icis actually very octensive.

{a) Appeals can be made on boch facinal issues and poines af law.

(b} Anappeal can heagainsceiches the verdicror the sentence, Article 81{23(b)
allows the Appeals Chamher to re-examine the conviction even if the
appeal was only agaiust the septence; Asticle B1(2){<) permis the reverse.

{c) The Appeals Chamber may not only reverse an appealed decision but also
amend ir. The power to reduce the sentence, which might seem implicicin
the general ¢lunse allowing amendinent of the decision, is spelt our in
Article B3(3},

{d) Nao general “leave to appeal” proceduie is envisaged far appeals :lg:u‘I‘lSI
either a verdict or a sentence. However, 2n appeal againgt investigauve

L I Ear_‘! ]_,:erltkl.lnk des \naﬁfcrﬁl“r_mrc\:hrs in Iurupa 1086 Zr fur die
Seafieshiniiseandtofe T1OG] ar 120, and a <,nm|,n||mr sundy b L Uecker il )0 Kin2g
BedraniseVincCliedn’ VY 7 fio SPef e ditagaen b WA LS

T For am uvevivw, see | Praded, r‘)rou;w.:m‘crrmprn. L1995), No. 436,
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measures ordered by the Pre-Trial Chamber is inadmissible unless
authorized by thar chamber (Arricle 82(1){(d} (2); Arcicle 57{3)(d}); <f
nfra, IV.A).

Togecher with its openness, therehne, the esseedal qualiry of the appeils proce-
dure as derailed in the Stature is its extreme Bexibility,

Although irternational inscruments for safeguarding humau righces do notalways
apply direcdy, it is relevant, and not wichour ierest, w ash whoiher the appeals
procedure in the Statuie is compatible with those safeguards—some of which
seem to have hecome insernasional legal currency, or at least reflect genceal prin-
ciples ol international law.

These safepuards reside essendally in cheee texzs wich broadly similar content:
ICPR, Articie 14(5); ECHR, Arricle 2 Protocol Ho. 7; ACHR, Article 8(h).2 The
ACHR states the marcer mostsuccinetly:® ICCPR, Arvicle 14(5)(a) and Amicle 2
Protoco! No. 7(b) are mare detaled. They Brant any person copvicted of a eximi-
nal offetice the tight to *have his couviction audsentence” (a) or 'his convicrion or
senience’ (h) reviewed by a higher cibunal. The implications of the difference in
conjuncrions ("and’ v. ‘or’) are not cear. The Fxplanatory Memerandum o
Protocol Ne, 7 seems o exclude a review of thz verdicr if the accused pleaded
guilry " This secms Iogi cal enongh, albcil debarable in cereain cases™—so 103].::1,

There is another clausc. present in borh Prowccl Neo. 7. Amdc 2, and ICCPR,
Acticle 14(5), that is so unclear char one wonders if it can really be transposed into
an international insirnment such a5 che Staruee. This is che reference co ‘law’.
which is much more extensive in the Protocol than in the Covenane. The later

' W shall nor discuss ECHR A, 13, which establishes 1 generse righ to an "effective aopeal’ o a
narional court against any vialazion of the sighis ot liberties covered by the Cenvention. Forone thing,
it s diffioude w wanspose this aafeguard m die incernarianal dimension. Tes anather, <o law lrom
badies charged wirl inplementing the Convention {the Furopean Commision for Human Right.
abolished in 1998, and the European Court of Huinan Rights) does not deaw heavily on the criminal
aspect of this rulz, Until Procacol Mo, 7 came into fece on 18 )\_ugu:r 198%. these bodies logked co
ECHR Arr. 6 (sight toa faiririu) as a basis focany commenrs on the citeumsmnees of crimiral appeabi
{d judgmens Peteosrt v, Belgism, ECHR (1970), Series A, Wo. 11, 25; Mosnell and Morric v, Uisted
Kingdom, ECHE. (1987}, Series A, Na. 115, %4-56). The sa'eguard in Arr. 13 enight have 1 parg 10
phy. bur this wenld mean tansposing ine the internationsl domain 2 rle which was arigimafly
ained at ensuring rhac natienal judisdictions conformed to e substntive principlss of the
Convention with regard 1o interim applicatioas, which ate noe coversd by QCPIL Are, 14605 or by
An T Prar Wy ™,

¥ "Lvery persn avcused ula criminal oftense {las] the tight to appeal the judgment to a higher
O

* Inehesawie deeecrion, 8. Saveos, The Guaanees for Accused Porvuns under Artivle 6 of the LCHR
293 b 269,

O Urechsel, Das vertlsae Sichenre, Jvmerkungen aum 7. Zusavguookoll s EMRE w
b Nowab, 12 Seowen, and P Trewe (eds.), Progress i1 el Sprer of Hurnan ﬁ.as}':r: Fesncheist ffer Felix
Fpmacen (19EH) a1 202 204,
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merely insists that the convicted person must liave a gl o appeal “according ro
law’. The former has 1 complere sentence: “The exercise of this right, including the
grounds on which it may be exercised [s7], shall be poverned by law.” What does
this mean? Clearly the irtention is not to counrenance restrictions on the right of
appeal in naciona! law" but cather ro leave ic ta nudanal law o determine ‘the
muodalities by which the review by a higher tribunal is o be carried ont’."” The
Freuch rexc of Pratacal No. 7 (' régts par bz lor') seems w see the reqnirement as 3
purely seatuzoryonr; thisisan error, because "law’ must be raken to ‘cover notonly
szacute hut also unwritcen law’,'® in both comymon-law and civil-law counrries.

This clause in Protoce! No. 7, Article 2 and 1CCIR, Arnicle 14{5), is o be, one
must determine its regulztory force, The Stacure musc dicrate, if not che detailed
‘modalities’, 1t least the broad lines an which cherighe af appeal is to be exercised.
It is noc clear that the Rome text—which vontains omissions to be examined
bslow—wholly fulfils this requirement. The deficit could be made good by adopt-
ing, the Rules ol Procedure 2nd Evidence; rhis (Srarure, Article 51(1)} wou'd
require 2 ewo-thirds majority in the Assembly of participating States and would
sagender a brand-new international teeary, Hawever, the finalized Rules, adopted
in June 2000, do no: fir the bill: the texc prepared by the Preparatnry
Commission is substancively very weak. This will theow far more weight on che
case law and pracrice of the Conrc ins2lf.

Apart froni“this “legislatve’ question, the Sratute broadly accords with inter-
national instramenis. As a matier of fact, these instruments do not actually guar-
artee a ‘full’ appeal, if by this we mean a complete review of the Trial Chamber's
decisian by the Appeals Chamber.® The requirements of the Stature would be
met it the review was confined to the legal grounds for che original decision. A
convicted person may ask a higher uibnnal to review his convicdon (Arricle
81{1) Y and/o: sentence {Article 82{24a} }.

The protection afforded by LOCPR, Article 14(5) and Article 2, Protocol Na. 7,
focuses on the fairness of te appeal itself, This “faic crial’ Is not che same as the “fair
tridl” of ICCER, Arricle 14(1) and ECIIR, Article 6(1), which were originaliy
intended 10 apply to the merits of the case in the {original} rrial: it is a separate

* OFUNCGHRS Salgar de Momsmio, of 14 Maech 1982, 5013 HRLF(19821 166: M. Nowak, UUN.
Cowtnanton Civiland Politcal Fights. COCPR Commentary (1593 Arr. 14, No 67,

¥ UN-H I Swfitr de Monree, weranore 16, Mo, 10,4,

W Sunday Timeo Unieed Kirgdom, ECUIR 1970 Seriey A, Na. 30, 3, Kruslin o, France, ECHR
[L93) Berigs A, MNo. 176-A, 21,

B PCNICCI 2000/ 1/Add. 1. See alsa the stazemes made m eannecuon wirh the adaptian of the
Ruales (PUMNICC/ 2000/ NI 4),

PO RL U M YERAHY Al e P leragak, V0 T8 20 LHAGAMIN N 1 Soeeefen, TITLTT-
AL 17 For as opposiag view, same menthess of the UN HILC, quared after Stavias, s nere 14,
nores 264 and A4 2,
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notion, ‘which does nor depend on the special fearures of the proceedings
involved’?

As for the scope of the procection offered by this 'fair rrial', it depends on how far
the Appeals Chamber is entitled to review the merits of the case: it isa ‘funcrional’’
safeguard ® Por example, if the Appeals Chamber has the power 10 review alt the
faces of the case, the couvieeed person hasthe right o demand 4 re-examinarion of
the prosecurian wirnesses (cf. ICCPR, Arcicle 14(3); ECHR, Article G BAS
Broadly the same approach must ke taken when the credibility of the witnesses, or
even af the convicted person, isin doubt;;if the latzer, he must appear in person.
Bar the guarantee of a donble serutiny does not apply—o1 not altogether—if the
evidence being sought is of a purely objecnve parnre, snch as docnments, or an
expert testimany by a criminologist. Still less does it apply if the Appeals
Chamber is only reviewing pointsof law, or examining the facts from a narrowly
‘arbigrary’ vicwpoint (see frfra, TILTY),

. [IL Acticle 81: Appeal agginst Conviction or Sentence

A, Appealable Decisions

Thongh it is not mentioned directly in either the headings or the texc.of Arricles—...

" 74 and 81 of the Staiwie, this larer provisinn emtrenches the principle thar it is

possible to uppeal under Article 74 against a conviction or acquitralhanded down
oy 2 Trial Chamber. Indeed, In order to differentiate berween appeals against con-
viction and appeals agaiust sentence, States have randed to talk in terms of ‘deci-
sions” rather than ‘judgments'. '

Owing to the vagucness of the cerminology in Asticles 74 and 81 aFthe Satnre, it
is not clear whether the right 1o appeal under Articie 81 is general. or limired o
wereain kinds of decision. Acrticle 150 of the Rules of Procedure and Evidencei®
Lraics appeals vo a ‘decision of convicrion or acquitcal under asticle 74, a senceace
nnder article 76 or a reparation order nnder ariicle 75°, This leaves litle scope fos

¥ Judginenes Ekbatani o Swaden, ECHR (198R), Series A, Na. 134, 27, Andermon v Sweden
:,;:.];]ll‘. {1991}, Series A, Now. 212-B. 29, and Belesk o.fuiand, EGHR (1998 Rep. 108 11 5"‘BI
37-38. o

2 (. the comprehensive study by A, Saccucei, "L'are. 6 dells Canventione di Roms & Yappli-
catione Jelle garintic del ginsio procesin a gudis & impupnuzione’. 42 Riv. il dir, prrec. pem, [ 1999)
at 587 ef st esp. $93- 394, o

2 (Of Dhbatansjudgmene, mpse nose 21, a0 37,

i Hefrivk wrelygenning awpe e X a7,

B G Aswdlersior pudgine i, sspra vate 21, 2 29,

26 \Su’bm note 149,
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appeals againsc acher decistons, e.g. a decision under Articles 108 or 110 of the

Sratee.?

B The Right of Appeal
A convicted persesimay appeal againsc his conviction.

Victimy of crime and their represeatatives™ are not entitled to 2ppeal against such
decisians—a reminder that proceedings before the ICC arc essentially in dcferfce
of public rights. However, victitus and their represenatives, and bmlm fde third
persdne adversely affected by a civil reparation order, may appeal against such an
arder made under Ardicle 757 (Arricle B2{4} ).

The Prosecuror’s right to appeal against an acquital has been mnch ?lcb:med.“’
The procedure for the taking of evidence is generally more restl’lcti'\‘e in fppeals
peoceedings. This will cause problems if an Appeals Chamher subs(.uutes its own
Lndersranding of the facts for the version which ehicited an acquiral from the
“Trial Chambet, since that will he ro the detriment of the accused.

While civi)-law countries generally accept his possibility. comman-law countries
are more inclined 1o Tject it as contrary to the principle of re Judicata® Some
authoss, mostly American, have even argued that an appeal against an acqnirral
violates inrernational human rights scandards, in particnlar the ne bis in idem priu-
<i ple,.” This divergenée beowee civiklaw and com mon-law COL!l'ltl'iE'.s 15 mare
appacent than real, however. Although ICCTR, Article 14(7), Article 4, P'rococoi
No. 7 1o the ECHR, aad ACHR, Article 8(4), all insist (in slighdy different
words) that ro one can be tried owice for the same offence (ne bis in idern), they do
not ¢xclude an apped by the Prosecurdr against an ‘a ppealahle’ judgment.®
Morceover, legal systems vary widely across both civil-law and common-faw coun-

T Principle under which 'the czercise of appelluee judicial pawers by the courLor tribunal, a3 dis-
tince lvom the npularion of such righes. sequies kegyslarive auchority and “a right o_FapPe.a[ does por
anise fraw miere inlerenee’ (A, G. Karibi-Whyre, "Appeal Frocedures and Pracricey’, in G. ?urk
McDonald ind ©. Swask-Coldman (eds.), Substanmior and Procedurat Awpecss af !ju.rzmqmwl
Criminal Law 12000) 641-642). For a study of the ICTY and [CTR case law on this wopic, sre
¢, Suaker, ‘A BY',in Q. Trilfeeter {ed ), Commentary ox e Rome Swumate of the Iniernarional
Crminal Coure: Observers Noter, Areicle @Aﬂf(ff(lg‘)m ar 1024-1027.

T See fnfra, [V.D.3. N _

B “I'he French version of A, 8244} incorrectly refers wo Ar. 73 insread of Ave 75 .

3 Wrongly according 1o some comimentatoss, the ICTY .Srarute does not allow o a [’ms:-:umrm.:f
appeil againse o acquinal, see V. Morris and M. [ Sichaef, An fneder s Guaede 1o the Treruainos
Crininad Tribunal for the Foriner Yugoslavea (19%3] ar }.‘).‘j. N -

" opd. . Bassiouni, Fluman Righas in the Coutest of Criminal Justee: [dentifying lnmmamn,if
Pracedural Tvegrections and Equivalent Proreaions in NManoaal Consrirurions', 3 Duke /| Comp. &

L L (100 239, ar 2HE.
fﬁszf 1\51 [ H‘.,;.uunu and 1 Mk, T et of e Santvrmtivndd Crtnoel Feikunad for the Farmer
¥apguskogop 0| PIR) ar WY .

A Bdy ACHR very explicitly (elnds a new nsal’ alier “neirnn-apyreslable udgment.
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tries.* One thing the Jatrer have in common, however, is a relucrance o allow

appeals against verdicrs handed down by juries.® This does not apply 1o the ICC,

Article B1 of che Statute does uot explicitly sancrion appeals by the Prosecutor
against an acquitcal. However, if one reade Article 74, to which Article 81 refers,
in conjuncrion with Rule 150 of the Rules of Precedure and Evidence® and
Article 81{1)(a) of the Starute, the impression is thar such uppeals are admissible.”

Norwithstanding, ‘Article 82(4), States cannor appeal zgainst a conviction ot
acquictal. Though they may have an ‘interest’ in the verdicr, this is thoughe insuf-
ficient ta entitle thern ro appeal against the judgment, let alone against the sen-
rence. Thus che Starure clearly espouses the principle thar if a case goes 1w the
International Criminal Courr, that Courr has sole jurisdictiou in the domain of
international criminal jusrice, although the Prosecutor may lodge an appeal ificis
{in his or her opinion) in the interest of the intermarnional communiry.

The Prosecuror may appeal on behalf of the convicted person Tt is hard ta see why
the Prosccuror would want to do chis, unless the convieted person has no counse!
of his owu, or—in exceptional and alarming cases—his counsel has failed ro rep-
tesenc him adequarely, forcing the Prosetutar ro assume the rask. -

Nonetheless this provision relacivizes the ‘accusatory” rale of che Prosecutor and
requires him ra serve the interests of abstract jusiice. To put it another way, the

" Prosecutor’s rolé in the trial ceases to be purely dialectic, in the aceusarory’ rradi-

tion of UK and American coures: he mnst help to guarantee the proper adminis-
cration of justice,®

* English kiw, for instance, ad mits ordinary appeal s, indud ing appeels from the Prosceutor. againet

a judgment given in a magistrates’ coun, In sonie cases the Prasecutor may also seck 1o have a Crown
Courtjudgment cither cviewnd or quashed {R. Card, R. Cross, and P. A, Jones, Crimina! Law (1992)
$$5.25-5.36) Byth che UK and che Republic of Licland are, of ceurse, signarorics of the ECHR, On
the question wherhes the Prosector can appeal agajnstan acquieral, see the dissenting apinion of ludpe
Niero-Navia appended te'the decision althe ICTY Appeals Chainber, Senteacing Judgment of 15 July
1999, Tadfé, 1T-04-1. Cl. in geaeral C. van den Wyngacrrand G. Scewsens, ‘The [neeenational nos b
in idem Principle: Resolving Semc of the Unanswered Questions’. 48 JCLQ (1999) ar 79;
K Kirdchaisatee, fnrerngtional Criminal Law (2001) at 290; C. Saflerling, Touards an Internasional
Criminal Procedure (2001) 2t 332-333 ICTY Ap. Ch. Judgment of 24 March 2000, Aleksomk;, parz.
190 and naee 363,

B L) Harchard, 8. Huber, and R Vopler (vds), Cornpararioe Criminal Procedure {1006) at
237,

# Buprgnnee 19,

T Ser atso lepati of the [uernational Law Commission. spranate 6, Yol. IL p. 61, ar A, 48.
In the sane dirsctinn, Staker, wpra nowe 27, at 1016-1017 and 1034; R. S, Lec (ed), Fhe
Fireernational Criminal Coure: Tiie Mﬂkfﬂg 0_,"1:."): FRome Seaiute. Frspes, lea.rhnam‘. Reppeder (19909 ar
299-299,

* “The Prosecutes is not simmply, ot uot only, a0 instrument of execurive justice, 3 parry to the
procesdings whose exelusive ingerest is 10 present the facts and evidence as seen by hii or her in
urder to e use and o8 seeere ehe indiciees canvacrion. The Proscoator s rather conceneed ol gs bl
ey b e noseedings and so s il cothesceker or organ of justee’s A. Cassese, “The
Sratute of the Tireraational Crinsinat Cowse: Some By :'I‘nuin:lry Reflections’, L0 E/L (1999 168,
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Clearly. the Prosecutor cannot appeal on behall of the convicred person excepr o
seek an acquittal (if e.g. the convicred person does nor himself appeal), or at least
a favaurable amendment to the Trial Chamber’s dectsion. This could scarcely be
done withour prior ronsultation with the convicted person.

C. Grounds for the Appeal

An appeal un the grounds of procedural error must be heard in accordance notonly
with the Staruee’s Rules of Procedure, bur also with the procedural standards gen- -
crally recognized by the international communiry.

An appeal on the grounds of an error of fycr may issue not only when the Trial
Chamber misiuterpreted the evidence, bur also when the relevanc facts were not
properly established. Therefore the Appeal Chamber cughr 1o be entitled 10 con-
sider fresh evidence nort heard by the Tiial Chamber, assuming char such evidence
is relevanc,®

Que may atgue in an appeal on the grounds of an error of law that the evidence has
been misinterpreted, or may invoke the relevant criminal law. It is less clear
whethcr an ‘error of law” cau relate to generally accepred procedural principles, or
whether thar would constitute pracedwral ervar.

Appeals on any other ground thar afféces the frirmess or reliabilicy of the procedure or
decision (Article 81(1){(b){iv) ) were added 1o the I'téparatory Commitee’s 1998
‘Zurphen' draft. The additiou is unclear and concrovessial; the wording was appar-
ently lefr deliierately vagne in order to avoid limiting the grounds for an appeal,
wherher by the convicred person or the Prosecutor, ta chose detiled above.

Some commenarors think that this elause adds very lictle to the grounds previ-
ously mentiourd.* However, it is imporane o know exacly how Article
B1{1){h)(Iv) relates wo ‘procedural error’ and ‘errors of fact or law’, because the
Prosecuror is debarred frem appealing pn chis fourth ground, as these two issues
are very close in their snbstance.

In principle, ‘procedural errors’ oughr o include any formal violations of the
Srature or the Rules of Procedure and Evidence, whereas ‘grounds thar affecr the
fairniess or refiability of the proceediugs or decision’ should be substautive, espe-
cially if chey relate 1o Stare praciice or supranational tihunals such as the
European Courc of Human Rights or the [nter-Americau Court.

Qu the Prosecuror’s role us an ‘wapardal party’ in 1 European accosatorial system, see R, Roth.
‘Nowvelle procddure pénale inahenne. UEspric de systenie et Pesprie du sysreme’, in C. M. Raher
and B Seeduli feds ), Emdes on Fhannewr de £ Peneer (19970 a0 1312124,

T See abo the discussion as regards Art. MY, atffa, VoA,

4 Sraker, supra nate 27, a0 129,
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These ‘grounds’ may relare to the wrial in open coure, equality of arms, or self-
incrimination; to the accused’s right 1o be legally represented and o cross-
exaniine prosecution witnesses; ar to the publication of, and grounds for, the
judgment.* There may be importani evidence for the defence which was uerseen
by the Trial Chamber because it was lecared in an uncooperative couniry; or chere
may be circumsaances personal to che accused of his legal repregencative, e.g. the
accused’s memal or physical condirien; or there may have been problems with the
defence, e.g. if counsel tas been nnavailable, or has wrongly instrucred or
defended his cliewr, or a conflicy of inrerests arises berween the twa of them.# The
conduct of the rrial itself may also be affected by grounds arigmally uncennected
with it, e.g. an armed conflict or uprising in the city where che Court islocared, or
a threat to the safery of the audicnice or parricipants.

1n theory, then, it seemsdoubsfill, in the light of Article 81(1) (b){iv), that the ICC
Appeals Chamber can volunarily and in general restrict its own powers to exam-
ine the grounds for an appeal. Racher, it seemns chac che Appeals Chamber must
examiue the grounds for any appeal thar is brought o it against a conviction o
seatence handed dewn by a Trial Chamber, before deciding whether or not that
appeal is admissible. ' :

As well as appealing against conviction, the Prosecutor ot the convicted person
may also enrer 1 separate appeal against sentence (Arricle 81(2) ). In chis case the
appellanr is not disputing the evidence or the court’s judgment théreof (this is cov-
ered by Article 81(1) ), buconly the watureand sevevityof the sentence.

D The Jurisdicaion qf tbr‘Appeaﬁ Chamber

This quesrion first arose iu discussions on whether or not the Appeals Chamber
should be ¢empowered ro review a senence only if it is significantly ot manifestly
disproportionate o the crime, or whether it cav reconsider every aspect of the judg-
ment handed down by the Trial Chamber.® The final vecsion nf the Stature gives
the Chainber full jurisdiction rather than 'arbicrary’ powers.

This seemns justified, particulatly in the light of Arcicle 77 of the Scature, which
lays down a scale of punishments only loosely relared o the sericusness of the
erittie,* leaving a very wide degree of laritude to the Trial Chamber.® Hence a

" These rights are drawn muinly from the practice of the European Court of Human Righis
under ECHE An. 6. See Stavres. agrrnote 14; D, | Harris, M. O'Boyle. and C. Warbrick, Law of
the Furopean Conventiun on Human Righa {1995) 202 etseq.

42 Thiscould happen if e.g. the bartisier s oo closely idenified wirh a former or existing regime
and is mare inerested in ‘covering up foc” or infotming ether persons than in defending his client.

7 Lee, supra note 37, a1 299

“* Are 77 of the Starute establishec only two degrees of penalty: imprisiinment wp 1o thirry years
and i impeisonment

“5 Are 78 Onoche idea of asaale of penattics selared 1o the hicrarchical positon of the agoused,

soe LCTY T Ch.. Sentenciny Judgment of 26 January 2000, Tadis 1T-94-1, No. 51-58.
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right of appeal against sentence should reduce the risk cf unequat ureatmeut
between defendants and cases. On the acher hand, since the Appeals Chamber is
ot required o feopen cases, it should he cantious in substiruuing Lis view of the
case for chat of the Irial Chamber.

The jurisdiciion of an Appeals Charmher over yubmiisiors madf by the p:rrrie:‘ is not
" the same in all legal systems. Somé kold that the Appeals (.,‘hambel's power 10
examine evidence onght not 1o depend on the wil of the praies; others, thac the
Appeals Chamher should not amend the judgment of the Trial Chamber excepr
* oty such matcess of fact and law as have been braught before che former. In the lat-
ter casc, the appeal proceedings should, in princple, be confiued ro relevant but

dispured facrs, or facts aFwhich che inee rpretation is dispured.

. An interesting point of comparison i the Erdemavié case, in which the ]CT;Y
Apprals Chamber held chax here s aathing in the st::tll!e or the Ru‘ICS ner in
practices of internarional instruninns or nationdl judicial systems, which v?fou|d
confine . . . [che Appeals Charnher’s, considetation of the appeal ta t'hc issues
raised formally by the parties’.* Yer, that Chamber’s records show ‘rh:‘l[ it usuaily

! confined itself to examining the arguinents in the appellant’ submissions.¥

Article 81 of the Srarnte makes no atempt to define the jurisdiction of the Appeals
Chamber over ex parte submissions. In particular, it does nat say whether or not

 the Appeals Chamber is confined to the points of fact and taw raised by the appel-
laur n his scatement of appeal, i.e. the grounds for the appeal (tarqsum devolutum
guanium appelatum maxim}.

" Artcle B1(2){b) and () give the Appea.ls Chamber very wide powers o review, .a;
" itc pwn dicreticn, both the convictien and the seacence passed by the Tna:
: Charnber, even if the appellant has nat appealed against ¢i ther®? Nricle 83 (2)(b)
seems ta grant the Appeals Chamber the discretion, when heartng an :{ppea.l
aodinst sencence, ta review the verdict isell—even if this shonld prove df:tﬁmen-
(:l to the accused @ This would conititure reformatio, in pejis, which 1s clcfarl}r
banned by Arpcles B1 £2}c) and 83(2)(2) of the Swarure; and ifil:is 1o be adrfnss?-
ble, chis ought to be made quite clear in the Statnee itself (applying the maxiin in

4 an Ch., Judgmencaf 7 Qacher 1397, Srdernovid IT-96-22, Na. 16. e
N ;.:Pe EZar]:ilcjarhp. Ch., Judgment on jurisdhiction of 2 Ovctober 1595, Tadiz, IT-94-1-AR7L
. B. )

Nn“-’?bec R Mecle aud A, Vi, Traséde drat cramnngl, Yol I Procédure pénale t4th edn., |‘9?9)_«‘li
#27-82% For th: Genman wurrespandent  awtisl, Wled  Rigeg eieszip. see N Subeid,
Strafprurescrecht (3rd edn., 1997431 325, . and

w8 £¢ the vers least it must beadmitted thar the Appeals Chamber miy review points o lactan
Yow thet have nor been raieed by e partes. We shall vetor 1o thie guetion o Lonnedion with A

B3 ol e Sute - . e
5 “I'hus miiwht happen, g 8 the Tral Charubes leas passed a1 separane verdier an v v ab o

i e,
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dubia pra libretase) * Therefore if the Chamber is hearing an appeal against the
verdicr it can also, according'to the Scatue, review che seatence, butonly in order
10 redfucein. In any case, the Appeals Chamber will not review such elemencs with-
out first consulting che parties, since all parties are entitled ro be hesrd.

£ Cuseody during the Appeal Proceedings

A persun who has been conviceed by a 'Trial Chamber should in priaciple remain
in custody during the appeal proceedings, unless the Trial Chamber has ieself
decided orherwise (Article 81(3)(a). last sencence). This might happes, forexam-
ple, if the accused became unbic to send Cusmdy,-fin which case o keep him in cus-
tody would vialate a generally accepred principle of human righee,

Hawever, it is still unclear whether or not che Trial Chamber can order [ess severe
measures to ensure that the canvicred persun rzmains within reach af juscice, He
cotild. for example, be freed on ball, required to snrrender his passport or pur
under electronic surveillance. Some anthors believe this is permissible.® We are
incined o disagree, believing the silence of the Statnte on this matzer te be elo-
quent, Counisies cooperating with the Courr are of course entitled o substitute
custody by one of the alternatives mentioned 2hove. This may produce inequalicy
of reatment, buc if so it is inherenzin the sharing of responsibilines between the
incernational courr and che national State. Moreover, the kinds of cases char come
beforean intemational criminal court are likely ro be so severe thar at least one of
the condirions for cantinued custody l2id down by ECHR, Article 5(1), which
gives the most decailed rules, will apply. This is a difficul matier, and the Pre-Trial
Chambher will have ro build up a body of case law weighing up the conflicring
interests thdc aze in play. '

The accused may not be given a custodial seinence longer than that already
impased by the Telal Chamber. If acquitted, therefore, he must be released imme-
diarely afier the judgiment has been prononnced. Similarly, he must be released if
sentznced ro 2 term of imprisonmeue shorer than the 1ime he has already spear
nn remand.

The Trial Chamber must rake accoune of time speur an remand when passing sen-
tence. ICC case law will eventually decermine how to compure the dme the
accused has spent on remand in his own country, before his case was referred to
The Hague.®? In particular, case taw will show hew to assess types of alternarive
custody practised by cerain States {¢.g. house arrest).

L

B owee alin Soaker, g mene 230 ar 1021
32 Tlud., at 102, No, 19,
# Sec Ap. Ll Senceniag Judgmentof 26 fanaaey 2000, it IV44-1, Mo 3440,
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Article B1(4] rules that execution of the decision shall be snspended during the
period allawed far appeal, and tar the duration of the appeal praceedings. This
does wor mean that a person i custody should he released a5 soon as the Trial
Chamber has issued its verdict, pending che resnlt of che appeal, bur thar a con-
victed person who appeals shonld be kept in prosective custody, rather rban
cemanded in the suictest sense of die word, imprisoned awaiting sentence or
imprisoned in accordance with seutence. A d\iss(agc,.{hc convicted person can-
not be ransferied w a parcicular State t serve bis sentence (Arricles 103 et seq. of
the Scature).

Ifthe appeal is against convicrion, duis will suspend the execntion of any sentence
ot accessary penaley (e.g. fne, canfiscadon under Article 77(2) of the Scacute}. ™ It
the appeal is againsc the sentence, however, this onght notin principle o affect the
execurion of any accessory penalty nor included in the appeal. However, this is
problematic, since the Appeals Chamber miny review the sentence cven if the
appeal was only aguinst the conviction [Article 81(2){c) }. Lt seems that an appeal
mist be taken o suspend die execution of all penalcies, includiug aceessocy
oues,

IV. Article 82: Appeal against Other Decisions

A Appealable Decisions

The ‘appeal” in Article 82 differs frona that in Article BY in that it refers 10 inserim
decisions, not final decisions. Article 82 of the Swtnte, vhlike Article 81, specifies
the decisions which may be appealed againsc

During the negotiation of the Starnee, there was much discussion of which
interim decisions should be appealable ¥ The list in Artic['c 82(1) must therefare
be read as exhamssivg i is not subject w extension by decision of the Appeals

Chamber.

Decisions of che Trial Chamber regarding the jurisdiviion of the ICC, in accor-
darce with Articles 5 st seq. of the Staeure, or on the sdmisibifity of a case, in
accordance with Articles 17-18, may be appealed apainst under Artiche 82(1)(3).
The parties may also appealagaiusra decision ofa Tria] Chambert graneing or derny-
ing releateof the person being invesripared or prosecuced. Theugh this is ner spele
outin the Statuee, it scems clear thar the Appeals Chamber must be prampt in its
decision on granting or derying release.

b tha el ok cowcers ot it s g oF e diege(s).
= T e i e o, sk, sapmi e JF a0 TOZ2 MNe o,
Lo, sujra none 37, 4z 29%.
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It is also possible to appeal against a decisiou of the Pre-Trial Chamber made
under Article 56(3) (Article 82(1){c} ).

Finally, Article 82(1)(d) sanctions appeals sgainst any interim decision hy rthe Fre-
Trial o- Trial Chamber {with the specific exception of n indicment), so long as
both the fullowing conditions are fulfilled: (1) the appealed decisicn sigvificarty
affects the proceedings or outcome of the trial; (2) the Pre-Trial orTrial Chamber
jreelf congiders that an immediate eesoluricn will materially advance the proceed-

ings.

Thns the idea of Arricle B2{EMd) is char an inrerim decision not covered by para-
graph {1)(a)—(c) may be appealed againsy if this would cosnre the é:pfd;'.'iuw con-
duct af the trial, i.c. when the issue is bound to arise 1t some time—say in the
course of an appeal against the verdicr or sentence—znd is bound o affect the
pracecdings or the ontcome. The relevant Rule of Procedure and Evidence,
No. 155,* does nol elaborare furtier,

Tt is the Appeals Clumber thar decides wherher a pardcular judgmeur is appeal-
able per e but it is up 1o the Pre-Trial or Trial Chamber to devide whether the
jtnniediawe resolurion of an issue by the Appeals Chamber would advanee the pro-
ceediugs. Hence an appeal uuder Article 82(1)(d) wili hot be admisible unless
leave o appeal has been granted by both the Pre-Trial or Trial Chamber and the

Article 82(4) of rhe Stature allows an appeal against an order under Article 75
relating vo the civifaspects of a dispure. It is not clear whether or nor the appeal
envisaged by the Statnee is against an inrerim order to safeguasd the interests of
victims as pare of the compensation procedure. '

Article 75 seems to relare to a hral devision on the merits, and not an interim
arder: that wauld prevenca person who has beeu charged, but noc convicred, from
appealing against an interin order for reparations, &.g. an order blocking a bask
account. Moreover, Article 82(4), which allows an appeal by a conpicred person,
does nar seem to envisape any appeal against a procective interim decision, a5
otherwis: the right to appeal would have heen exrended to aecused persons. In fac:,
interim prarective measures can be very damaging to the persons concerned. This
may constitute an omission fror the Statute which will some day be made good
hy a broader inierpretation of Article 82(1}(d).

The question whethr to include an appeal against the wdmissibilisy of coriain rypes
of evidence was vigorously debated in e prepuararory stages.®® The negotiarors
finally decided against i, mainy because the pacties always have a chance o

O e poe 19
AN U A T s e ey s dthe Froads verzion of e Statore,

* Lee, spra note 37, a6 259-300.
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contest the inadmissibilicy of evidence in the proceedings on merir, before eicher
the Trial Chamber or the Appeals Chainber® Tt remains an open question
whether itis passible to appeal against the admissibility of evidence under Arricle

82(1}d).

Similarly. the negotiarors decided nor o include express permission for the
defence ta appeal apainst an indicrment. They decided that decisions on the
indictment weee really the business of the Prosecurion, and thar to give
the defence a right ta appeal againscsuch decisions would encourage the entering
of appeals purely to gain dime.*

B. Persons Ennitled to Appeal
1. The Parties to che Teial

Ducisione under Article 82(1){a—d) can be appealed against by ‘either party’, e,
the Prosecutor or the azcused/convicred person.

This is complicated, however, by die fact dhac Ardcle 56(3)(b), referred ta in
Arricle 82(1)(c), allows the Prosecurar ra appeal against such decisious bue does
not mention the defence, in apparent contradicrion a Article 82(1).

Yer the conrradiceion is more apparent than real if, ac dhis stage in the praceedings,
the persan directly affected by the investigative proceedings has nac yec heen
indicred. In that case, the question arises whether the Prosccutar alane has the
right o appeal (i.e. we are dealing with a frx sperialin), or whether the defence can
still appeal the decision despite the fact thar Arricle 36(3)(h) mentions anly the
Prosecutor. The principle of ‘equality of arms’ berween prosecuttan and defence,
which regularly applies in accusatory proceedings such as those of the ICC, clearly
militates in Favour of the second inrerpretation. '

2. States

Noewithstanding Arricle 82(1), a State may, as a party, appeal under Article
57 (3)(l) againsc a decision by the Pre-Trial Chamber permitring the Prosecntor o
rake specific investigative steps withio the rerritory of a State Parry, so long as that
State is concerned {Accicle 82(2) ). Bur whar Stare can be considered o be ‘con-
cerned’ by such ineasures?

Chviausly, the Srate on whase territory the [nvestigation is being conducted is
dlicetly concerned, in thar che investigation affects is presumed sovereigney over
palice and legal matters in its own territory. Complications arise 1f a country is
under wilitary uceaparion ar under the adminiscation of the UN or a Srate with

B L, saprd nate 37, a0 W00,
# .
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a UN mandate. This questinn mighe well arise, pardcularly since Article 57(d)
caises the passibility chat the State may be ‘clearly unable o execurte a request for
cooperatian due o the unavailability of 2ny authority or any component of its
judicial system comperent to execute the request’. There is ne reason, a priori, why
the cccupyittg or mandated State should not appeal decisions under Article
82(2)/Article 57(3)(d), since such a State will be exercising judicial and police
pewers in the accupied country.

A State is not entided ta appeal agalnst interim decisions except insofar as chis is
peninitted for decisions under Article 57[3][‘3)- This is striking, especially since a
State may, under Article 19(2)(b) and {c) contest the admissibility of the case in
the Trial Chamnber.

3. Vicrirns, Civil Parties, and Third Parries. Affected by the Diecision

Victirms, civil parties, and third parties affected by a decision cannot normally be
considered as parties, in the suricrest sense of the word, 1o an appeal againsc an
interim decision under Article 82, unless such decisions affect their civil righes as -
envisaged by Article 82(4)/Article 75.

The expression ‘legal representative of the victime' is confusing, since it narmally
refers to the person(s) considered #n fau- to represent another persan, ¢.g. parents

- representing children-who are minors. Article 84{4) probably envisuges 2 heoader

definition, viz. any person or organization duly admited ro represent a viceim
before the ICC.

On che bther hand, it appears thar a bank, or a crediv-taking institntiou acting an .
a purely concractual hasis, could not appeal against a decision taken under Ardicle ©
75.

Article 82(4) does not specifically answer the question whether a Sate could
presenc itself as the legal representarive of victims—or as itself the vicrin—of
genocide, war crimes, or crimes against humanity. There is no @ prieri reason why
not, however,

€ Grounds ﬁ)r #ﬁeAjbpem’

Unlike Article 81 of the Scacute, Article 82 dees not specify what grounds may—
i must—be given far an appeal againstan interim decisivo. Ir must rherefore be
assumed that any question of fact or law can be invoked as a ground for au appeal
under Arucle 82.

L3 The Fffeer of an Appeal againse an Interim Decision; Procedure

Uik the procedure tor appediog a Anal judgment under Article 81, which is
detailed in Arncle 83, the pracedure for appealting an interim decision 15 only
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cursorily created in the Statute, The Rules of Pracedure and Evidence®® (Part 8,
Section 1M1} give a few details, starciug with che time allowed, which is Give days
from when the parey filing the appesl is notifed of the decision (Rules 154-155),
Rule 156 sweepingly requires a1l parcies who participated in the praceedings’ ro
be notitied of an inended appeal. However, there [s oo menuon of cheir right o
be actively involvea in the hearing of the case by the Appeals Chamber. This
invelvement may be subsumed in thie entdement o make written submissions

(Cf; Rule 136{3) ).

An appeal against an inceri.a devision doe not (o icself have suspensive ettect
{Arcicle 82(3) }. However, it may do so if, and only if, the Appeals Chamber so
orders at the appedlant's request. §i goes withont saying thar the only decision sus-
pended is the one being appealed; in atl other ways the proceedings will conrinne.

An appeal against investigative measures ardered by the Pre- Trial Chumber nader
Articde 57{3%d} cannot be admired withoui the prier consent of thar Chamber,
which has the authariey ro gran; leave to appzal,

An appeal against a decision under Article 57(3)(b) rmust be treated apedisiousiy.
However, the Rutes of Procedure and Evidence do not prescribe any particular
approach cxcept tha: e appeal should be heard ‘as expedivonsly as possible’,
which applies co ull appeals agaipst interim decisions (Rule 156(4); cf supra, 11).
The case law of the Appeals Chamber will dnul?_rlexs esr_al?lish {if_r_lf_:gessary) how
rhis ‘expeditious’ procedure is to be conducted.

V. Article 83: Proceedings on ‘ordinary’ Appeal

Article 83{1) of the Statute, dealing with proceedings on appeal. refers only to
appeals against conviction of sentence (Ariice 817, rot to appeals against other
finterim) decisions (Ardicle 82, .

A Preparusian U_-{‘u"’? Appeal

Ardcle 83(1) scares that the Appeals Chamher has all the powers of the Trial
Chamber. This effectively refers 1o Avucle 64 of the Siatute which deais with the
funcrions and powers of the Trial Chamber: it may os must confer with the par-
ties, determinz the |anguagﬁ 10 be used ac rial, provide for disclosure of docu-
ments, refer prelumioary issues o the Pre-Toial Chanher, ditect a joinder or
severaace of charges, prepace the eass, ere Thus Aricle 83 gives the Apprals
Chamdor wide powers j0 fnvestigate and examine or re-evarmine the faces of the case.

8 b nore 14,
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Hence, while the Appeals Chamber is not required o reapen chewhole of che pro

ceedings in the Trial Chamber, ic nonetacless has o f necessary procedura! powers to
Jform its oum opimion on the vesdict and sentence handed down by the Trial
Chamber. u perticular, the Appeals Chamber may call addirional evidence over
and abuve that brough: before the Trial Chamber and may allow the parties o
presencsuch new evidence if ic cansiders thar chis is in the interests ul justice; of it
inay seek new evidence from a Stace, or from the parties or Prosecutor. It may also
semnand the caseback o the original Trial Chamber for furthes InNvesHigation or as
that Chamber 1o determine a factual issue (Arncle 83(2) ). The powerr of the
Appeals Chamber are thus very extensive, which (apparencdy or potendially, ar
lease) contradicts the universal principle that the mose comperent body in the

finding of facts is the Court which passed the (original} judgment.5?

Anarther problem is che Appeals Clambers sbfigatiprt ta determine or re-
decermine Faceual issues. National pracrice differs fairly widely on this point. The
majority of criminal jniisdictions require a re-evaminarion of factual issucs if
2 pargy ¢o requests.® But orbers, nore testrictve and more convinced of the
competence nl the ariginal court (cE supra), give the Court of Appeal discretion
o re examine Wi evidence.®

The Eusopean Court of Human Riglits nas considered this gnestion in ronnec-

tioc with the a.t_cnsci'sﬁght roamal in 0pen coprt, 1us case lawe has escahlished thac

the first snd second appeals do not need o be heard inopen court and thar the evi-
dence may be re-examined, in certain circumstances which ane wreaved jninty in
the case law:%

{1 FRest, che ofiginal trial must bave been in open conpt

{2} secondly, the object of the appal is a decisive facwor, If an Appeals
Chamber Is asked to consider points of both fact and law, and the
circumstances of (he case require thar the defence wicnesses be hrard (in
particular where witnesses do nor agree), chen thase wirzesses must be
summonsed:*

thirdly, if the case 1 2 minor ane, there muy be 2 carb on fresh investiga-
tions;

{3

# It is w well-seuled principke that thecrual charnber is the most competent bady in the finding,
af faces’, Kanhi-Whyte, repranowe 27, at658

~ " e At 80 Lealian Crune Prow. Code [herewrafier CFZ). In the same direarion, pera 325
e £REC.

# CF A 513020 Frepeh CPC: the wuneses ure e-heard oalywhen aod it theconrr has urdered
the rhearing. Fgudly sarricriveis the Englishsysrem, see Hatchard, Huber, and Vogler, supranore
A5.00 204,

BCF ga pacicubn wdgmenee fddmzane, pravare 2l Hebmees i sweden 0O HR 1991,
siwn AL T 30}

& hudgments &dbarem, supranore 21, .1 32 and Helorers, spra noes 56, ag 34,
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{4) finally, the need for an expeditious hearing and a reasonably prompt deci-
sion must be borne in mind, which means that cases coming before the
Appeals Chamber must he treaced with dispatch.®

There is room for doubt as to whether the need for disparch applies in principleto
the ICC. The European Canrt of Human Rights seerns to be applying chase cri-
teria mainly vo the minnr cases—such as taffic offences——which so often clog the
lower conrrs.® [n view of the nature-—and notwriety—of che cases thar are likely
to come before the ICC, their importance to the Stares involved, and the penalries
faced by defendants, it would have heen nnthinkable to exclude, in advance, the
passibilicy of re-examining facrual issues on appeal.

The question of when the Appeals Chamber must re-exatnine the issues—and
what issues—remains entrirely open. The crend of ECHR case law indicares thata
mere errer af law, as pet Article 81(1)(a)(iii) and (b)(iii), does not jnstify reopen-
ing rhe encire case. Similarly, the impact of a procedural error as per Arricle
BL{1](a)(i} and {b){ii) may be purely judicial, and so not jnstify reopeuing che
case [t must be left more or less ta che discretion of the Appeals Chamber to deter-
minewhether factual issues ueed to be examined in order 1o decide whetherapro-
cedural error has accurred, or whether the fairness or reliabilicy of the proceedings
or decisien are in doubr.

The question of how far the Appeals Chamber s called npon to re-examine ervors
of faci alleged by one of the parties is more difficuly, since it sets che requirements
of justice against the requiremen s of speediness in the concrete case.? The ‘right ro
a total defence’ established by the Tadiddecision (relating w the jurisdiction of the
ICTY)" musr be set againsc the ICC's inevirable problems with the narure of evi-
dence, the question of propartionality and, at times, the rotal impossibility of
exaniuing of [e-€xanuning cercain facogal issues.?

Here the case law of che ICTY and {CTR seems rather restrictive with regard to
ad mirting ar the appeal evidence that was not brought at the oripinal wial.” In the
Frddemovit case the Appeals Chamber of the [CTY remuarked that ‘the appeal
process of the Internarional Tribunal is not designied for the purpose of allowing
the parties 1o cemedy cheir own failings or oversights during crial or sencencing,™

& Judgmenc Anderan. napranore 21, ac 27,

& T the Andrrven vase, the appelland had been condanned to a 400 Swedish Crowns (Kronon
e beeastse he had driven b toactor on a main road.

Az opposed w the apuracrstandacd of due diligence.

" Ap.Ch,, Tudgment on junsdurian of 2 Ouroher 1995, Fadié IT-94-1-AR7 . No. 55.

' Lsp. chase whicl cook place in wounerics wluch do no-—ot peorty —cooperate wady the ICC,

B See Sraher, smpranote 27, 01 1022-1024; 1he last (ta date) stare ol the case Law 1 10 be read 1
Ap Che Indgmueni of 23 Ocoler 2001, Kupaeid eiof , osp paras, 6B-64: e mare approprar:
standard o the sdmession of additional exidence . s whether char evsdence conld™ have had an
impace, cacher than whethes w *would probably™ have dine so’ {para. GB).

™ Ap. Ch., Judgient of 7 Octuber 1997, Erdrmortd, IT-96-22-A, No. 15.

1954
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One may nevertheless wonder whether this curb on che appeals pracednre mighe
encourage the parties to the eriginal rrial to ot ont every conceivable witmesses
and item of evidence, purely in order to eusure that they are not exclnded ac che
appeal; and chese witnesses and items of evidence may not be the most helpful in
estahfishing the truth, This would vitate the procedural econamy which js the
aim of all criminal juscice sysiems. '

Since there are no precise inseructions in the Rules of Procednre and Evidence, the
problem of the re-examination of evidence will need to be determined fexibly by
the case law of che Appeals Chamber® leadiug to a sensible procednre snited 10
the very exceptinnal kinds of cases thar come before the Internatianal Criminpal

Conrt.

B. The Impact of Appeals Chamber Decisions

When an appeal is admitced by the Appeals Chamber, the lacter may reverse or
amend the decision ot sentence. or order a new trial before a different Trial
Chamber {Article 83(2)(b) ). This, cbviously, applies not pnly to decisions by the
Thal Chamber under Article 81, but also to decisians thar bave been appealed
apzinst under Article 82.

amend cthe originai decision, or order a rerrial, is not discretionary bur depends on
its itnpact on the sesudt of the wrial (‘affect . . | the reliabilicy of che deciston or the
sentence’), or on the degrer of error ('macerially affected by error). The second
hypothesis is cxpressed more resteicrively in the French reke of the Statute ('dici-
sion seriemsement entachdee d'nne erreur’) than in the English.

Nur every procedural error, or error of fact of law, in a conviction or sentence auto-
mutically obliges the Appeals Chamber ro admit che appeal. The procedural error
must have been sufficient o make the whole crial unfair; ar else the assessmene of
the evidence, or the severity of the sencence, must be such as to constitute a mis-
carriage of justice.” Thns, an appeal against merely formal, or insiguificant, errors
which dn nor affect the operative part of the jndgment will oot be admitted. In
other words, the appeal will not be admicted unlcss the intervention of the higher
court will have u definite impacs on the accused: porely dicoretical questions, on
points of detail, are insnfhicient.

It goes withoursaying thacthe ICCs decisions will not only impacron theacensed
or convicred person but ate also likely to be imporrant and influential in the
domains of criminal law and procedure, and international law. Hence rthe Appeals

B L b sletormmiaaon el che g nootuecl seapge e which new evider e waerial Tas ra e wesred,
see T AY Ap Uk ucdgmien m Aupreska’er al., supra aure 73, paras 70-7 5.

% (0 the nution ol ruscaenage ol justice’ under Are 23 of the JOTY S1atune, see Kanbi-Whyre,
SuprA QUL 27, ar6s2
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Chamber will need to puhlish a deaailed justification for admitting or rejecting

each appeal.

If the Appeals Chamber admits an appeal, ir can eicher issue a new jndgment or
remand the case 1o the original Trial Chainber. The Rules of Procedure and
Evidence give no gnidance on choosing between these two alternatives.
Procedural evnnomy and expedidian urge a quick decision; on che ather hand, che
accused has a (two-tier) right to 2ppeal (i.e. to a new judgmenr by the Trial
Chambet, followed if necessary by 2 new appeal).” The general rendency, in
Western European councries at least, is tn give preference 1o procednral economy:
thus it is mere commoun to reverse the judgment and issue a new dectsion; only a
relatively smull numbet of cases are remanded ro the ariginal conre. There is a
logical connection berweeu this question and the power of the Appeals Chamber to
re-examine the rvidence (see supra, VA). It is hard co justify the issuing of a new
decision withour any such re-examination,

According o Article 83(2) a decision or senteacecanno be amended to the derti-
meat of the convicted person if it Is the latter who has appealed, and nor dhe
Prosecutor. On the other hand, the Appeals Chamber may rednce a sencence on
appeal by the Prasecntor alone, 2 fortfonihe is appealing on behalf of the convicred
person (Article BL(1)(b)} ).

Somne furcher clarification is necessary on the idea thar a semence cannor be

amended ro the decriment of the convicted person, and on the rule in Armicle
81{2)(h} and {c). Did the signatory Scates really mean thar a senvence cannot be
amended to the detrimenc of a convicted person if he is appealing, either in per-
san or through the Prosecuror? Qr did they mnean that the Court cannot amend
the decision of the lower court (o the detriinent c;lfau'appellanr withont first con-
sulting the Prosecuter? The aim of this rnle is clearly thar the appellanc shan)d not
he indireetly discouraged from appealing; therefore the former solution shonld be
preferred and the prohibiiion on amendments ta his detfiment ought to be toral

The rule that a convicred person’s sentence cannot be amnended 1o his detriment
an appeal is not confined 1o appeals agninst conviction and sentence: ic applies
wherever the condition af the tonvicted appellams i changed to his desriment?
Therctore the Appeals Chamber cannot harden the coudirtions of a suspended
sentence (by ardering e.g. new rules of conduct); and it cannor reduce, er refuse
to cake account of. the amonni of time spenr an remand and offser against sen-
tence. Qut the other hand, this rule would noc prevent a higher ceurt from dis-

7 Very (perhaps o, of. sxpra, VA sinict uniden this respect, Swker, supra note 27, at
1034- 1034,

™ v che Tl (A, =605 CPCY and Cernan (para. 324 C0CY sysorms,

OO Al wnd Vi, wprerno: 48, at 825-# 19, G, Piquesee, Procédine penade siioe £2000) ar
AN
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The Appeal Procedurr of the FCC

missing the appellants arguments and confirming the original jndgmenc
(wherher civil or ceiminal); or reducing the criminal or civil penalties imposed by
the Trial Chamber; or changing the legal classification adopred by thac
Chamber—sa long ar these changes were noc detrimentat o che appellant—or
from confinming the original ¢entence, even if the Appeals Chamber were o
deliver 4 pardal acgniccal

The Statnte does noc mention whether or not an Appeals Chamber decision can
be o the derrinenc of a vichimor bona fide owner of property affected by an order,
if sueh persons appeal under Arrticle B2{4). This will need 1o be sertled by case
law,

The Appeals Chamber is empowered to amend a conviction; it can also vary a
sentence ou the basis of Article 81(2)(c). In that case it will determine the new sen-
tence according to che criceria in Part VI,

The reference to Part VILin Arcicle 83(3) raises the question whecher che Appeals
Chamber has full discretion when applying those criteria, i.e. should it review the
entire sentence, or whether its power of examination is limited by Arcicle 83(2).
The firsc alternative cerrainly has {once again) the advancage of promorting uui-
formity its an area where the range of possible punishments is very grear. Hawever,
it must not be forgotren thar the Appeals Chaiaber may nor be as familiar as the
Trial Chamber with the fzarsof the case and the personality of the accused, unless
the Appeals Chamber has reviewed the enrire case. Hence Ic will have to exercise
restraint in contemplating the sentence already imposed.

C. The Internal Decision-making Procedure of rbeAp;:rm& Chamber

Much ink was spilled, at the prepararory stage, over the question of what majority
among the judges is needed to pas 2 judgment in eicher the Trial Chamber or the
Appeals Chamber.” Many delegates demanded upanimi ty, e avoid piving the
defendanrt, or che pubhlic, the iinpression of adivided conrt. Bucche argument thac
dissenting views might further the progress of legal thinking and enactmenc
finally carried the day and it was decided thac minority views should be partly per-
mitted, in the sense that a judge conld advance a separate of dissencing view ou a
question af law, buc no judge should advanve a separace or dissenti ng view on a fac-
tualissue. I follows thata sepazare or dissenting view o the senzencecould scarcely
be counrenanced.

The ‘Appcals Chamher may deliver its judgment in the absence of the prrson
acquitied or convicred {Article B3(5); <f, Ardicle 76(4), which is more restricrive) .
Could one go a step farter and say thar the convicred persan mighr be absent

o Piepuerer, aeped note 7Y, a0 72724,

o Lie, wpranote 37, at 301-302.
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from the whole of the appeal proceedings? In our opinion the answer must be
positive if, but enly if, the Appeals Chamber has nor institured any Jnvestigative
mieastires before delivering its judgment.®? In this the appeals procednre differs

from the procedure in the Trial Chamber, where the accused cannor in principle
be tried in absensia{Article 63).

N _ I .
See the LCHIL g o ¢he Ebburanr gnd Ancdersson cases, supra ¥ A,

ORI
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REVISION PROCEDURE UNDER
THE ICC STATUTE

Anne-Marie La Rosa

L lateaduction 1559 B. False, Forged, or Falsified Evidence

1L. Seanding to Bring an Applicatien for © and Judictal Misconduct 1568
Revisian 1562 ¥. Conditions Attaching w the

1. Decisions Subject ra Revision 1564 Application for Revisinn and

I¥. Grounds for Revision 1564 Hearing of the Paruies 1570

A. Discovery of a New Fact 1565  VI: Legal Consequences Actached o 2 ’
L. Navure of the News Far 1366 Revision under the ICC Sarue 1572
2. Dur Diligence ey the Parry VII. Conclusions 1573
Secking Revision 1568 Selcct Bibliography 1575

3. Decivive Characrer of the Evidenee
an the Outrome of Frocendings 1569

I. Introduction

To ensure che seabilicy of legal proceedings and their completion within a reason-
able rime frame, courc decisions need to be final and conclusive. A judgment hav-
ing the value of res judieata because of the abisence of a right of appeal, the expiry .
af timelimits for motions in appeal, ar the exhaustion of all possihle remedies, by
definidion reflects the wuth and as such must be respected—ar if need be,
enforced. In other words, the parties will be precluded [rom raising che saine issue
before a courr of law.* Though chey may not be satisfied wich che result, parties
cannot interminably put ino queston a courts decision. In criminal law, the

The views expressed hereiu are those of the author in het personal capacities and do not necessar-
ily represent rhose of any organization with which she 15 o1 was aswaonted. The audiot would like o
express her sincere thanks to Ms Sarah Hearhcoke tor het very careful reading of and helpful com-
ments on earlier versons of e texs

SICTR, Ap. Ch.. Decision of 31 Mwl 2000, Saropaguars [CTR-97.19-AR72 (hercinatier
“Varayapwi za Revision Deesion’), Declaranion of [idpe Nieco-Navia, a0 2 On ehisssue, Judge Nieto-
Nuvia malies sdeienee 10 che et of Avards of Comperaition made by the Pured Nutions
Adwiniseraeioe Frebunad, 1) Repons {1954] 47,
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The Crown Prosecution Service is the principal public prosecuting
authority for England and Wales and is headed by the Director of
Public Prosecutions. The Attorney General is accountable to
Parliament for the Service.

The Crown Prosecution Service is a national organisation
consisting of 42 Areas. Each Area is headed by a Chief Crown
Prosecutor and corresponds to a single police force area, with one
for London. It was set up in 1986 to prosecute cases investigated
by the police.

Although the Crown Prosecution Service works closely with the
police, it is independent of them. The independence of Crown
Prosecutors is of fundamental constitutional importance. Casework
decisions taken with fairness, impartiality and integrity help deliver
justice for victims, witnesses, defendants and the public.

The Crown Prosecution Service co-operates with the investigating
and prosecuting agencies of other jurisdictions.

The Director of Public Prosecutions is responsible for issuing a
Code for Crown Prosecutors under section 10 of the Prosecution of
Offences Act 1985, giving guidance on the general principles to be
applied when making decisions about prosecutions. This is the fifth
edition of the Code and replaces all earlier versions. For the
purpose of this Code, ‘Crown Prosecutor’ includes members of
staff in the Crown Prosecution Service who are designated by the
Director of Public Prosecutions under section 7A of the Act and are
exercising powers under that section.

© Crown Copyright 2004
Applications for reproduction of this code should be
made to the Crown Prosecution Service
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1.1

1.2

1.3

2.1

INTRODUCTION

The decision to prosecute an individual is a serious step. Fair
and effective prosecution is essential to the maintenance of
law and order. Even in a small case a prosecution has serious
implications for all involved -— victims, witnesses and
defendants. The Crown Prosecution Service applies the Code
for Crown Prosecutors so that it can make fair and consistent
decisions about prosecutions.

The Code helps the Crown Prosecution Service to play its part
in making sure that justice is done. It contains information that
is important to police officers and others who work in the
criminal justice system and to the general public. Police
officers should apply the provisions of this Code whenever
they are responsible for deciding whether to charge a person
with an offence.

The Code is also designed to make sure that everyone knows
the principles that the Crown Prosecution Service applies
when carrying out its work. By applying the same principles,
everyone involved in the system is helping to treat victims,
witnesses and defendants fairly, while prosecuting cases
effectively.

GENERAL PRINCIPLES

Each case is unique and must be considered on its own facts
and merits. However, there are generai principles that apply
to the way in which Crown Prosecutors must approach every
case.
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2.2

2.3

2.4

2.5

2.6

Crown Prosecutors must be fair, independent and objective.
They must not let any persanal views about ethnic or national
origin, disability, sex, religious beliefs, political views or the
sexual orientation of the suspect, victim or witness influence
their decisions. They must not be affected by improper
or undue pressure from any source.

It is the duty of Crown Prosecutors to make sure that the right
person is prosecuted for the right offence. In doing so, Crown
Prosecutors must always act in the interests of justice and not
solely for the purpose of obtaining a conviction.

Crown Prosecutors should provide guidance and advice to
investigators throughout the investigative and prosecuting
process. This may include lines of inquiry, evidential
requirements and assistance in any pre-charge procedures.
Crown Prosecutors will be proactive in identifying and,
where possible, rectifying evidential deficiencies and in
bringing to an early conclusion those cases that cannot be
strengthened by further investigation.

It is the duty of Crown Prosecutors to review, advise on and
prosecute cases, ensuring that the law is properly applied,
that all relevant evidence is put before the court and that
obligations of disclosure are complied with, in accordance
with the principles set out in this Code.

The Crown Prosecution Service is a public authority for the
purposes of the Human Rights Act 1998. Crown Prosecutors
must apply the principles of the European Convention on
Human Rights in accordance with the Act.
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3.1

3.2

3.3

3.4

THE DECISION TO PROSECUTE

In most cases, Crown Prosecutors are responsible for
deciding whether a person should be charged with a criminal
offence, and if so, what that offence should be. Crown
Prosecutors make these decisions in accordance with this
Code and the Director's Guidance on Charging. In those
cases where the police determine the charge, which are
usually more minor and routine cases, they apply the same
provisions.

Crown Prosecutors make charging decisions in accordance
with the Full Code Test (see section 5 below), other than in
those limited circumstances where the Threshold Test applies
(see section 6 below).

The Threshold Test applies where the case is one in which it
is proposed to keep the suspect in custody after charge, but
the evidence required to apply the Full Code Test is not yet
available.

Where a Crown Prosecutor makes a charging decision in
accordance with the Threshold Test, the case must be
reviewed in accordance with the Full Code Test as soon as
reasonably practicable, taking into account the progress of
the investigation.
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4 Rreview

4.1

4,2

4.3

Each case the Crown Prosecution Service receives from the
police is reviewed to make sure that it is right to proceed with
a prosecution. Unless the Threshold Test applies, the Crown
Prosecution Service will only start or continue with a
prosecution when the case has passed both stages of the Full
Code Test.

Review is a continuing process and Crown Prosecutors must
take account of any change in circumstances. Wherever
possible, they should talk to the police first if they are
thinking about changing the charges or stopping the case.
Crown Prosecutors should also tell the police if they believe
that some additional evidence may strengthen the case. This
gives the police the chance to provide more information that
may affect the decision.

The Crown Prosecution Service and the police work closely
together, but the final responsibility for the decision whether
or not a charge or a case should go ahead rests with the
Crown Prosecution Service.

ey



5 THE FULL CODETEST

5.1

The Full Code Test has two stages. The first stage is
consideration of the evidence. If the case does not pass the
evidential stage it must not go ahead no matter how important
or serious it may be. If the case does pass the evidential stage,
Crown Prosecutors must proceed to the second stage and
decide if a prosecution is needed in the public interest. The
evidential and public interest stages are explained below.

THE EVIDENTIAL STAGE

5.2

5.3

5.4

Crown Prosecutors must be satisfied that there is enough
evidence to provide a ‘realistic prospect of conviction’ against
each defendant on each charge. They must consider what the
defence case may be, and how that is likely to affect the
prosecution case.

A realistic prospect of conviction is an objective test. it means
that a jury or bench of magistrates or judge hearing a case
alone, properly directed in accordance with the law, is more
likely than not to convict the defendant of the charge alleged.
This is a separate test from the one that the criminal courts
themselves must apply. A court should only convict if satisfied
so that it is sure of a defendant’s guilt.

When deciding whether there is enough evidence to
prosecute, Crown Prosecutors must consider whether the
evidence can be used and is reliable. There will be many
cases in which the evidence does not give any cause for
concern. But there will also be cases in which the evidence
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may not be as strong as it first appears. Crown Prosecutors
must ask themselves the following questions:

Can the evidence be used in court?

a [s it likely that the evidence will be excluded by the court?
There are certain legal rules which might mean that
evidence which seems relevant cannot be given at a trial.
For example, is it likely that the evidence will be excluded
because of the way in which it was gathered? If so, is there
enough other evidence for a realistic prospect of
conviction?

[s the evidence reliable?

b Is there evidence which might support or detract from the
reliability of a confession? Is the reliability affected by
factors such as the defendant’s age, intelligence or level of
understanding?

¢ What explanation has the defendant given? |s a court likely
to find it credible in the light of the evidence as a whole?
Does it support an innocent explanation?

d If the identity of the defendant is likely to be questioned, is
the evidence about this strong enough?

e Is the witness’s background likely to weaken the
prosecution case? For example, does the witness have any
motive that may affect his or her attitude to the case, or a
relevant previous conviction?

f Are there concerns over the accuracy or credibility of a



witness? Are these concerns based on evidence or simply
information with nothing to support it? Is there further
evidence which the police should be asked to seek out
which may support or detract from the account of the
witness?

5.5 Crown Prosecutors should not ignore evidence because they

are not sure that it can be used or is reliable. But they should
look closely at it when deciding if there is a realistic prospect
of conviction.

THE PUBLIC INTEREST STAGE

5.6

5.7

In 1951, Lord Shawcross, who was Attorney General, made
the classic statement on public interest, which has been
supported by Attorneys General ever since: “It has never been
the rule in this country — | hope it never will be — that
suspected criminal offences must automatically be the subject
of prosecution”. (House of Commons Debates, volume 483,
column 681, 29 January 1951.)

The public interest must be considered in each case where
there is enough evidence to provide a realistic prospect of
conviction. Although there may be public interest factors
against prosecution in a particular case, often the prosecution
should go ahead and those factors should be put to the court
for consideration when sentence is being passed. A
prosecution will usually take place unless there are public
interest factors tending against prosecution which clearly
outweigh those tending in favour, or it appears more
appropriate in all the circumstances of the case to divert
the person from prosecution (see section 8 below).
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5.8

5.9

Crown Prosecutors must balance factors for and against
prosecution carefully and fairly. Public interest factors that
can affect the decision to prosecute usually depend on the
seriousness of the offence or the circumstances of the suspect.
Some factors may increase the need to prosecute but others
may suggest that another course of action would be better.

The following lists of some common public interest factors,

both for and against prosecution, are not exhaustive. The
factors that apply will depend on the facts in each case.

Some common public interest factors in favour of
prosecution

The more serious the offence, the more likely it is that a
prosecution will be needed in the public interest. A
prosecution is likely to be needed if:

a a conviction is likely to result in a significant sentence;

b a conviction is likely to result in a confiscation or any other
order;

¢ a weapon was used or violence was threatened during the
commission of the offence;

d the offence was committed against a person serving the
public (for example, a police or prison officer, or a nurse);

e the defendant was in a position of authority or trust;

f the evidence shows that the defendant was a ringleader or
an organiser of the offence;
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there is evidence that the offence was premeditated;

there is evidence that the offence was cartied out by a
group;

the victim of the offence was vuinerable, has been put in
considerable fear, or suffered personal attack, damage or
disturbance;

the offence was committed in the presence of, or in close
proximity to, a child;

the offence was motivated by any form of discrimination
against the victim’s ethnic or national origin, disability,
sex, religious beliefs, political views or sexual orientation,
or the suspect demonstrated hostility towards the victim
based on any of those characteristics;

there is a marked difference between the actual or mental
ages of the defendant and the victim, or if there is any
element of corruption;

the defendant’s previous convictions or cautions are
relevant to the present offence;

the defendant is alleged to have committed the offence
while under an order of the court;

there are grounds for believing that the offence is likely to
be continued or repeated, for example, by a history of
recurring conduct;

the offence, although not serious in itself, is widespread
in the area where it was committed; or

Lo
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a prosecution would have a significant positive impact
on maintaining community confidence.

Some common public interest factors against prosecution

5.10 A prosecution is less likely to be needed if:

da

b

the court is likely to impose a nominal penalty;

the defendant has already been made the subject of
a sentence and any further conviction would be unlikely
to result in the imposition of an additional sentence or
order, unless the nature of the particular offence requires
a prosecution or the defendant withdraws consent to
have an offence taken into consideration during sentencing;

the offence was committed as a result of a genuine
mistake or misunderstanding (these factors must be
balanced against the seriousness of the offence);

the loss or harm can be described as minor and was the
result of asingle incident, particularly if it was caused by

a misjudgement;

there has been a long delay between the offence taking
place and the date of the trial, unless:

¢ the offence is serious;
» the delay has been caused in partby the defendant;

* the offence has only recently come to light; or
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¢ the complexity of the offence has meant that there
has been a long investigation;

f aprosecution is likely to have a bad effect on the victim’s
physical or mental health, always bearing in mind the
seriousness of the offence;

g the defendant is elderly oris, or was at the time of the
offence, suffering from significant mental or physical ill
health, unless the offence is serious or there is real
possibility that it may be repeated. The Crown
Prosecution Service, where necessary, applies Home
Office guidelines about how to deal with mentally
disordered offenders. Crown Prosecutors must balance
the desirability of diverting a defendant who is suffering
from significant mental or physical ill health with the
need to safeguard the general public;

h the defendant has put right the loss or harm that was
caused (but defendants must not avoid prosecution or
diversion solely because they pay compensation); or

i details may be made public that could harm sources of
information, international relations or national security.

5.11 Deciding on the public interest is not simply a matter of
adding up the number of factors on each side. Crown
Prosecutors must decide how important each factor is in the
circumstances of each case and go on to make an overall
assessment.
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The relationship between the victim and the public interest

5.12

513

6.1

6.2

6.3

The Crown Prosecution Service does not act for victims or the
families of victims in the same way as solicitors act for their
clients. Crown Prosecutors act on behalf of the public and not
just in the interests of any particular individual. However,
when considering the public interest, Crown Prosecutors
should always take into account the consequences for the
victim of whether or not to prosecute, and any views
expressed by the victim or the victim’s family.

It is important that a victim is told about a decision which
makes a significant difference to the case in which they are
involved. Crown Prosecutors should ensure that they follow
any agreed procedures.

THE THRESHOLD TEST

The Threshold Test requires Crown Prosecutors to decide
whether there is at least a reasonable suspicion that the
suspect has committed an offence, and if there is, whether it
is in the public interest to charge that suspect.

The Threshold Test is applied to those cases in which it wouid
not be appropriate to release a suspect on bail after charge,
but the evidence to apply the Full Code Test is not vyet
available.

There are statutory limits that restrict the time a suspect may
remain in police custody before a decision has to be made
whether to charge or release the suspect. There will be cases

¢S5 =g



6.4

6.5

6.6

where the suspect in custody presents a substantial bail risk if
released, but much of the evidence may not be available at
the time the charging decision has to be made. Crown
Prosecutors will apply the Threshold Test to such cases for a
limited period.

The evidential decision in each case will require
consideration of a number of factors including:

e the evidence available at the time;

s the likelihood and nature of further evidence being
obtained;

* the reasonableness for believing that evidence will
become available;

* the time it will take to gather that evidence and the steps
being taken to do so;

* the impact the expected evidence will have on the case;

» the charges that the evidence will support.

The public interest means the same as under the Full Code
Test, but will be based on the information available at the
time of charge which will often be limited.

A decision to charge and withhold bail must be kept under
review. The evidence gathered must be regularly assessed to
ensure the charge is still appropriate and that continued
objection to bail is justified. The Full Code Test must be
applied as soon as reasonably practicable.
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7 SELECTION OF CHARGES

7.1 Crown Prosecutors should select charges which:
a reflect the seriousness and extent of the offending;

b give the court adequate powers to sentence and impose
appropriate post-conviction orders; and

c enable the case to be presented in 2 clear and simple
way.

This means that Crown Prosecutors may not always choose or
continue with the most serious charge where there is a
choice.

7.2 Crown Prosecutors should never go ahead with more charges
than are necessary just to encourage a defendant to plead
guilty to a few. In the same way, they should never go ahead
with a more serious charge just to encourage a defendant to
plead guilty to a less serious one.

7.3 Crown Prosecutors should not change the charge simply
because of the decision made by the court or the defendant
about where the case will be heard.
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8

DIVERSION FROM PROSECUTION

ADULTS

8.1

8.2

When deciding whether a case should be prosecuted in the
courts, Crown Prosecutors should consider the alternatives to
prosecution. Where appropriate, the availability of suitable
rehabilitative, reparative or restorative justice processes can
be considered.

Alternatives to prosecution for adult suspects include a simple
caution and a conditional caution.

Simple caution

8.3 A simple caution should only be given if the public interest

justifies it and in accordance with Home Office guidelines.
Where it is felt that such a caution is appropriate, Crown
Prosecutors must inform the police so they can caution the
suspect. If the caution is not administered, because the
suspect refuses to accept it, a Crown Prosecutor may review
the case again.

Conditional caution

8.4 A conditional caution may be appropriate where a Crown

Prosecutor considers that while the public interest justifies a
prosecution, the interests of the suspect, victim and
community may be better served by the suspect complying
with suitable conditions aimed at rehabilitation or reparation.
These may include restorative processes.
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8.5

8.6

8.7

Crown Prosecutors must be satisfied that there is sufficient
evidence for a realistic prospect of conviction and that the
public interest would justify a prosecution should the offer of
a conditional caution be refused or the offender fail to comply
with the agreed conditions of the caution.

In reaching their decision, Crown Prosecutors should follow
the Conditional Cautions Code of Practice and any guidance
on conditional cautioning issued or approved by the Director
of Public Prosecutions.

Where Crown Prosecutors consider a conditional caution
to be appropriate, they must inform the police, or other
authority responsible for administering the conditional
caution, as well as providing an indication of the appropriate
conditions so that the conditional caution can be
administered.

YOUTHS

8.8

8.9

Crown Prosecutors must consider the interests of a youth
when deciding whether it is in the public interest to
prosecute. However Crown Prosecutors should not avoid
prosecuting simply because of the defendant’s age. The
seriousness of the offence or the youth'’s past behaviour is very
important.

Cases involving yauths are usually only referred to the Crown
Prosecution Service far prosecution if the youth has already
received a reprimand and final warning, unless the offence is
so serious that neither of these were appropriate or the youth
does not admit committing the offence. Reprimands and final
warnings are intended to prevent re-offending and the fact
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that a further offence has occurred indicates that attempts to
divert the youth from the court system have not been
effective. So the public interest will usually require a
prosecution in such cases, unless there are clear public
interest factors against prosecution.

9 MODE OF TRIAL

9.1 The Crown Prosecution Service applies the current guidelines
for magistrates who have to decide whether cases should be
tried in the Crown Court when the offence gives the option
and the defendant does not indicate a guilty plea. Crown
Prosecutors should recommend Crown Court trial when they
are satisfied that the guidelines require them to do so.

9.2 Speed must never be the only reason for asking for a case to
stay in the magistrates” courts. But Crown Prosecutors should
consider the effect of any likely delay if they send a case to
the Crown Court, and any possible stress on victims and
witnesses if the case is delayed.



10 ACCEPTING GUILTY PLEAS

10.1

10.2

10.3

Defendants may want to plead guilty to some, but not all, of
the charges. Alternatively, they may want to plead guilty to a
different, possibly less serious, charge because they are
admitting only part of the crime. Crown Prosecutors should
only accept the defendant’s plea if they think the court is able
to pass a sentence that matches the seriousness of the
offending, particularly where there are aggravating features.
Crown Prosecutors must never accept a guilty plea just
because it is convenient.

In considering whether the pleas offered are acceptable,
Crown Prosecutors should ensure that the interests of the
victim and, where possible, any views expressed by the victim
or victim’s family, are taken into account when deciding
whether it is in the public interest to accept the plea.
However, the decision rests with the Crown Prosecutor.

It must be made clear to the court on what basis any plea is
advanced and accepted. In cases where a defendant pleads
guilty to the charges but on the basis of facts that are different
from the prosecution case, and where this may significantly
affect sentence, the court should be invited to hear evidence
to determine what happened, and then sentence on that basis.

10.4 Where a defendant has previously indicated that he or she will

ask the court to take an offence into consideration when
sentencing, but then declines to admit that offence at court,
Crown Prosecutors will consider whether a prosecution is
required for that offence. Crown Prosecutors should explain
to the defence advocate and the court that the prosecution of
that offence may be subject to further review.
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10.5 Particular care must be taken when considering pleas which
would enable the defendant to avoid the imposition of a
mandatory minimum sentence. When pleas are offered,
Crown Prosecutors must bear in mind the fact that ancillary
orders can be made with some offences but not with others.

11 PROSECUTORS’ ROLE IN SENTENCING

11.1 Crown Prosecutors should draw the court's attention to:

* any aggravating or mitigating factors disclosed by the
prosecution case;

* any victim personal statement;

* where appropriate, evidence of the impact of the
offending on a community;

* any statutory provisions or sentencing guidelines which
may assist;

= any relevant statutory provisions relating to ancillary
orders (such as anti-social behaviour orders).

11.2 The Crown Prosecutor should challenge any assertion made
by the defence in mitigation that is inaccurate, misleading or
derogatory. 1f the defence persist in the assertion, and it
appears relevant to the sentence, the court should be invited
to hear evidence to determine the facts and sentence
accordingly.
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T2 RE-STARTING A PROSECUTION

12,1 People should be able to rely on decisions taken by the Crown

12.2

Prosecution Service, Narmally, if the Crown Prosecution
Service tells a suspect or defendant that there will not be a
prosecution, or that the prosecution has been stopped, that is
the end of the matter and the case will not start again. But
occasionally there are special reasons why the Crown
Prosecution Service will re-start the prosecution, particularly
if the case is serious.

These reasons include:

a rare cases where a new look at the original decision shows
that it was clearly wrong and should not be allowed to
stand;

b cases which are stopped so that more cvidence which is
likely to become available in the fairly near future can be
collected and prepared. In these cases, the Crown
Prosecutor will tell the defendant that the prosecution may
well start again; and

¢ cases which are stopped because of a lack of evidence but
where more significant evidence is discovered later.

12.3 There may also be exceptional cases in which, following an

acquittal of a serious offence, the Crown Prosecutor may, with
the written consent of the Director of Public Prosecutions,
apply to the Court of Appeal for an order quashing the
acquittal and requiting the defendant to be retried, in
accordance with Part 10 of the Criminal Justice Act 2003.
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The Code for Crown Prosecutors

The Code is a public document. 11 is available on the CPS wcebsite:
WL CTS .g(_"]\.-". 0] k

Further copies may be obtained from:
CPS Communications Branch
50 Ludgate Hilt
London ECAN
Y2

Translations into other languages and audio or Braille copics are
available, Contacl CPS Communications Branch for details.

The CPS Public Enquiry Point can provide gencral information on
the CPS and advice on who to contact. The unit cannat give legal
advice, but may be able to offer you practical information.

CPS Public Fnquiry Point:
Tel: 020 7706 8500
Phone calls may e recorded

E-mail for enquiries and comments:
enquiries@eps.gsi.cov.uk

Complaints can be sent to:
complaintsa ops.gsi.gov.k

Published: Navember 2004
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