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I. Introduction

A. General

1.1 Pursuant to Rule 113 of the Rules of Procedure and Evidence, the Prosecution files
this Reply Brief'to:
(1) the “Sesay Response to Prosecution Grounds of Appeal” (the “Sesay
Response Brief”),' filed on behalf of Issa Hassan Sesay (“Sesay”);
(2) “Kallon’s Response to Prosceution Appeal Briel” {(the “Kallon Response
Brief”), filed on behalf of Morris Kallon (“Kallon™);* and
(3) the “Gbao—Response 1o Prosecution Appellant Brief” (the *“Gbao
Response Brief”), filed on behalf of Augustline Gbao (“Gbao™).”
1.2 The Prosecution relics ou all of the submissions iu the Prosecution Appeal Bricf. This
Reply Briel only addresses specific points raised in the Defence Response Briefs that
warrant further submissions in reply, and does not address Defeuce submissions
which arc already adequatcly addressed in the Prosecution Appeal Brief, or which
merely disagree with the Prosecution submissions. Where the Prosecution omits to
address particular paragraphs or points in the Defence Response Briefs, this in no way
iinplics that the Prosecution makcs any concession to the Defence arguments.
The [ull references for abbreviated cilations used in this Reply Brief are given in

Appendix A.

—
LR

B. Standards of review on appeal

1.4  The standards of rcview on appeal are addressed in paragraphs 1.5 to 1.20 of ihe
Prosecution Appeal Brief.
1.5 The Gbao Response Brief argues that the Prosecution’s right of appeal *“should be

more slrictly construcd” than the correspondiug Defence right, becausc of the

Prosecuior v. Sesay, Kallon, Gbao, SCSL-04-15-A-1293, “Public Sesay Defence Response 1o Prosecution
Cireunds of Appeal”. 24 Juoe 2009 (“Sesay Response Briel”).

Prosecutor v. Sesay, Kallon, Gbao, SCSL-04-15-A-1292, “Confidential Kallon’s Respouse 1o Prosecution
Appeal Brief”, 24 Junc 2009 (“Kallon Response Briel™).

7 Prosecutor v. Sesav, Kallon, Gbao, SCSL-04-13-A-1291, “Confideutial Gbao — Response to Proseeution
Appellant Brief™, 24 June 2009 {*“Gbao Response Briel™).

I
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Prosecution burden of proving guill beyond reasonable doubt’ and because of the
principle of double jeopardy (non bis in idem).”

1.6 The Proseeution submits that the prineiple of non bis in idem is irrelevant to the
standard of review in a Proseeution appeal. As a matter of logic, if the non bis in
ident principle were relevant, Prosecution appeals would not be permitted at all.
However, that logic is directly contradicted by Article 20(1} of the Special Court
Statute and of the Rulcs of Procedure and Evidence (the “Rules™) which provide
cxprossly that the Prosecution has a right of appcal against judgements of the Trial
Chambers.

1.7 [ndced, as a matter of logic, if the principle of nor bis in idem were relevant in this
situation, it would also be impossihle for the Appeals Chamber, in a successful
defence appeal, to quash a conviction and to order a retrial. On the Defence’s logic,
the Appeals Chamber would in such a situation be confined to quashing the
conviction and declaring the accused not guilty, since a rctrial would amount to a
sccond trial 1n the same matter. However, that logic is directly contradicted by Rule
118(C) of the Rules which provide expressly that “In appropriate circumstances the
Appcals Chamber may order that the accused be retried before the Trial Chamber
coticernied or another Trial Chamber”.

1.8 The Prosecution submission is that a retrial following the quashing of the {irst verdict
by thc Appeals Chamber is a subsequent stage in the one and the same criminal
proceeding. It is not a second subsequent criminal proceeding in respect of the same
maltter. The non bis in idem principal only probibits a new criminal proceeding in
respect of the same inatter, after the first criminal procecdings has becn {inally
concluded.

1.9 Thus, in thc Muvunyi case, the JCTR Appeals Chamber very recently held (on 24
March 2009) that where an accused is retried after a first conviction is quashed on
appeal, it is not a violation of the non bis in idem principle cven if the prosecution
adduces evidence at thc second trial that was not adduced at the f{irst trial.® The

Appeals Chamber said that:

The non bis in idem principle aims to protect a person who has been finally
convieted or acquitted from being tried for the same offence again. The

Gbao Response Brief, paras 4 and 5-8. See also Kallon Responsc Brief, paras 105-106.

Gbao Response Brief, paras 4 and 9-10.

® Prosecutor v. Muvunyi, ICTR-2000-55A-AR73, “Decision on the Prosecutor’s Appeal Concerning the
Scope of Evidence to be Adduced in the Retrial”, Appeal Chamber, 24 March 2009 (“Muvunyi 24 March
2009 Deciston™).

Prosecutor v. Sesay, Kallon, Gbao SCSL-04-15-A 2
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Appeals Chamber quashed Mr. Muvunyi’s convietion related to his alleged
conduet at the Gikore Trade Center and ordered a rctrial on Count 3 of the
Indietment for that event, in accordanee with the Rules. As such, there 1s no
final judgement with respeet to thar allegation,’

1.10 It follows a fortiori that where thc Appeals Chamber rcverses an acquittal and
substitutes a conviction (instead of remitting the matter to the Trial Chambher), this is
not a sccond criminal proceeding in respect of the same matter, but a subsequent stage
in the one and the same criminal proceeding. Thc non bis in idem principle has no
application in this situation.

1.11 As to the argument that a different standard of review on appeal applies to
Prosccution appeals because of the burden of proof on the Prosecution, it is
acknowledged that the issue before the Appeals Chamber in an appeal againsl an
acquillal is different to that in the case of an appeal agaiust conviction. In the case of
an appcal against conviction, the dcfence must establish that no reasonable trier of
fact could on the evidence have come to a conclusion of guilt. In thc case of an
appeal against an acquittal, the prosecution must establish that the only conclusion
open to any reasonable trier of fact on the cvidencc was that Lhe accused was guilty.®
It is submitted that the quotes in paragraphs 6 and 7 of the Gbao Rcsponse Brief, and
the cascs ciled in footnote 9 of the Gbao Appeal Brief, as well as the quotes and eases
cited in paragraph 1.10 of the Prosecution Appcal Brief, are all consistent with this, as
is the quote from tbe Partially Dissenting Opinion of Justice King in the COF Appcal
Judgement, at paragraph 6 of the Gbao Response Brief. In a Prosecution appeal
against acquittal, the standard is not whether the Prosecution has “disproved beyond
reasonable doubt” the facts found by the Trial Chamber on which the acquiltal was
bascd, but rather, whether a finding of guilt was thc only conclusion open to a

reasonable trier of fact on all of the cvidence in the case.”

Muvunyi 24 March 2009 Dccision, para. 16 (foomote omitted), observing that Arlicle 14{7) of the
International Covenant on Civil and Political Rights provides that *No one shall be liable 10 be iried or
punished again for an offcnce for which he has already been finally convicted or acquitted in aceordance
with he law and penal procedure of each country” (emphasis added). An acquittal by the Trial Chamber
thar is subject to an appeal te the Appeals Chamber is noi a final acquittal. An accused who is retried after
an acquilial has been revered by the Appeals Chammber has therefore not been “finally acquitted™ in the
previous procceding.

A Prosecutor v. Sesay, Kallon, Ghao, SCSL-04-15-A-1278, “Proscculion Appeal Brief’, 1 Jupe 2009
(*Prosecution Appeal Briel”), para. 1.10. Compare also Prosecutor v. Krnojelac, [T-97-25-A,
“Judgement”, Appeals Chamnher, 17 Scplember 2003 (“Krnojeluc Appeal Judgement™), para. 14;
Prosecwtor v. Rutaganda, ICFR-96-3-A, “Judgement”, Appeals Chamber, 26 May 2003 (“Rufaganda
Appeal Judgement™), para. 24,

Krnojelac Appeal Judgement, para. 186 (... the Appeals Chamber considers that the only reasonable
tinding thar could be reached on the basis of the Trial Chamber’s relevant findings of fact was that the

Prosecutor v. Sesay, Kallon, Ghao SCSL-04-15-A 3
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1.12 It is submitted that subject to this difference, the standard of review is thc same for
hoth Prosecution appeals and Defence appeals. In particular, the standard of the
“reasonable (rier of fact” is the same in both cases. To thc extent that the Gbao
Defence suggests otherwise, it is submitted that its argument is not supported by the

eslablished case law on the standards of review on appeal.

2.  Prosecution’s First Ground of Appeal: Continuation of the
joint criminal enterprise after April 1998

A. Reply to the Sesay Response Brief

(i) Preliminary issue one'’
2.1 The Proseculion has acknowledged thal it would be impracticahle at this stage to remit
the case to the Trial Chamber for further {indings of fact.!" However, it is submitted that
the Trial Chamber’s findings, and thc evidenec contained in the trial record, provide a
sufficient basis for the Appeals Chamber to determine that the only eonclusion open to
a reasonable trier of fact was that Sesay was liable pursuant to the JCE mode of liability

for crimes in Frectown and the Western Arca.'”

as . . 3
(ii) Preliminary issue two'

[A]
I~

The crimes in Kono District to which the Prosecution’s ground of appeal relates are set

out at paragraph 2065 of the Trial Judgement.' As Sesay was convicted under modes

bearings were 1nflicted upon the non-Serb detainecs because of their political or religious affiliation and

that, consequently, these unlawflul acts were committed with the requisitc discriminatory inient™);

Prosecutor v. Brdanin, 1T-99-36-A, “JTudgement”, Appeals Chamber, 3 April 2007 (“Brdanin Appeal

Judgement™), para. 483 (*... the Prosecution has shown that no reasonable trier of fact could have failed

to reach the conclusion that the principal perpetrators of the large-scale killings occurring at four of the

localiens identified by the Prosecution, on the basis of the rest of the Trial Chamber's findings, had the

requisite mens rea for the crime of extermination™). See also, for instance, Prosecutor v. Strugar, IT-D1-

42-A, “Judgement”, Appeals Chamber, 17 July 2008, para. 307; Prosecutor v. Marti¢, 1T-95-11-A,

“Judgement”, Appeals Chamber, 8 October 2008, para. 318; Prosecutor v. Tadié, IT-94-1-A, “Judgement”,

Appeals Chamber, 15 Tuly 1999 (*Tadié Appeal Jndgement”), para. 213,

Sesay Response Brief. paras 1-2.

Prosecution Appeal Brief, para. 2,172,

See also Prosecution Appeal Brief. paras 1.5-1.20 on tbe standards of review on appeal.

Sesay Response Brief, para. 3.

" See also Prosecutor v. Sesay, Kallon, Gbao, SCSL-04-15-A-1252, “Prosecution’s Notice of Appcal”, 28
April 2009, para. 3(iii)(b).

I

12

13
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ol liahility other than JCE for acts ol enslavement,'” the Prosecution docs not seek to

suhstitute these convictions with convictions under the JCE mode of liahility.

(iii) Preliminary issue three (Parts 1 and 2)te

-2
Ll

The Trial Judgement introduccd neither a “fourth” category of JCE nor a theory of guilt
by association and the Prosecution is by no means advocating for the creation of
“outdated and bad law”.!” The Prosecution’s position is that on the basis of the fachial
record hefore the Trial Chamber, and the Trial Chamber’s own intcrmediate findings of
fact, the legal theory of JCE as correctly articulated by the Trial Chamber'® could not
only sustain the finding that the JCE continued after April 1998, but that this was the
only conclusion reasonably open to a frier of fact. Furthermore, whilc it 1s accepted that
the third catcgory of JCE may have generated some debate,'® it is nonetheless firmly
established in the case law ol inlernational criminal tribunals, and has been held by
thosc tribunals to be part of customary inlernational law.*® The function of the Trial
Chambher is to apply the existing law o the facts as [ound by the Trial Chamher. A Trial
Chamber would not be acting within its duty il it declined to apply the established law
on the hasis that the law has been the subject of criticism by some commentators. It is
similarly the duty of the Appeals Chamber to apply the cstablished law. Paragraph 10
ol the Sesay Response Brief does not accurately reflecl any interpretation of JCE
liability made either hy thc Prosecution or the Trial Chamber. It is moreover clear that
responsibility under the first category of JCE can only arise where an accused shares the
intent for the crimes found to be within the JCE.

2.4 The Prosccution relies further on ifs arguments at paragraphs 5.2 to 5.14 of the

Prosecution Response Brief.

Y See Prosecutor v Sesay, Kallon, Ghao. SCSL-04-15-T-1234. “Tudgement™, Trial Chamber, 2 March 2009
(“Trial Judgement”), para. 2065 (Item 4.1.2.4(i)-(ni)), and paras 2115-2116 and 2133,

Sesay Response Brief, paras 4-11.

Sesay Response Brief, para. 115,

Trial Judgement, paras 25 1-266.

For a recent commentary sec c.g. H. Olasolo, *Joint Criminal Enterprise and its Extended Form: A Theory
of Co-Perpetration Giving Rise To Principal Liability, A Notion of Accessorial Liability, or A Form of
Partnership in Crime?” (2009) 20 Criminal Law Forum 263-287.

0 See e.g. Proseciror v. Siakié, IT-97-24-A, “Judgement”, Appeals Chamber, 22 March 2006, para. 62,

N
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2.5

2.0

2.7

2.8

(iv) Preliminary issue four: Distinction betweeu “purpose” and
“means”’!

On the issue of the distinction between “purpose” and “means” in the context of JCE
liability, the Prosecution relics on its arguments at paragraphs 5.4 to 5.14 of the
Prosecution Appeal Brief. The Sesay Defcnce’s recitation of some of the relcvant
jurisprudcnce says little in response to the Prosecution’s First Ground of Appeal.
Rather, it appears designed to holster Sesay’s own grounds of appeal. In order 1o be
held liahle under the JCE mode of liability, an accused need not have directly
contributed fo the crimes. The accuscd must be found to have intended the criminal
means, which togcther with the objective, constilutes the JCE. However, the accused’s
own conftributiou nced only be a contribution fo the JCE, aud not necessarily a
contribulion to the criminal means.

(v} Preliminary issue four: Continued participation of Sesay™

The argument in the Prosecution’s First Ground of Appeal is that the JCE that was
found by the Trial Chamber to have come into existcnce soon after the May 1997 coup
contirued after April 1998, and that the leading members of the AFRC and RUF did not
al that point hegin to pursue the goal of taking ovcr the country independently of each
olther. The Defence has failed to demonstratc any gaps in the Prosecution’s analysis of
Sesay’s continued role in this joint pursuit of the common purpose or in the
Prosecution’s analysis of his contribution to the JCE.*

The Sesay Defcence is nol correct to state that the Trial Chamber found that therc were

no RUF fighters involved in the Freetown invasion.™

(vi) Preliminary issue four: Lack of comparative assessment of
- 3 235
contribution®’

The Sesay Defence argues that “the larger the criminal eveni that is allcged the more
direct participation in those events would be required for either tbe crimes to be

imputced lo the Accused and for appropriate inferences conceming iutent to be

[
o

24
25

Sesay Response Brief, pagras 12-25,

Sesay Response Bricl, paras 26-23.
Proseeution Appeal Brief, paras 2.151 (o0 2.161.
Trial Judgement, paras 860, 1514 and 2189,
Sesay Responsc Brief, paras 34-40.

Prosecutor v. Sesay. Kallon, Ghao SCSL-04-15-A 6
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»2* The Sesay Defence cites no authority for this proposition, which the

reached.
Prosecution submits is incorrect in law. The legal elements of the JCE mode of liability
are the same regardless of the size of the JCE. For instance, in the Karemera case, the
ICTR Appcals Chamber rejected a defence submission that “the Trial Chamber ‘crred
by failing to consider whether the “extended’ form of joint criminal enterprise liability
applied to vast enterprises in cuslomary international law’”.?’ The Appeals Chamber
found that:

. it is clear that there is a basis in customary international law [or both
JCE liability in general, and for the third caicgory of JCE liability in
particular. Moreover, though the Tribunal’s Appeals Chamber and that of
the ICTY have, in several cases dealing with different [aclual situations,
explaiued the requirements for establishiug different types ol JCL liability,
not once has either Appeals Chamber suggesicd that JCE liability can arise

only [rom participation in enterprises of limited size or geographical
23
5COpE.

2.9 1In eslablishing whethcr an accused was a parlicipant in the JCE, and whether the
accused made a significant contribution to the JCE, the same ¢lements and the same
rulcs of evidence apply, regardless of whether the JCE is large scale or small scale. The
Trial Chamber must decide in the light of all of the evidence in the easc as a whole
whether the legal elements have been proved. While the Trial Chamber can only
convict if satisfied that guilt has been established beyond a reasonable doubt, it is for
inslancc possible for the Trial Chamber to be so satisficd on the basis of circumstantial
or other evidence. There is no special rule that a large scale JCE requires proof of a
more “direct responsibility”, or more “direcl” evidence of the accused’s participalion in

the JCE.

.10 As a praclical matter, it may be, for instance, that in thc case of JCE III: “In certain

I3

circumsiances, crimes committed by other participants in a large-scalc enterprise will
not be foreseeable to an accuscd”™.” However, as a matter of law, it will always be a
question (o bc determined on the evidence as a whole whether the elecments of JCE
liability have been proved. In the present case, for the reasons giveu in the Proscention
Appeal Bricf, it is submittcd that based on the Trial Chamber’s findings and the

evidenee in the case, the only conclusion open to a reasonahle trier of fact is (hat Sesay

Sesay Response Brief, para. 36,

I Prosecutor v. Karemera et al., ICTR-98-44-AR72.5, I[CTR-98-44-AR72.6, “Decision on Jurisdictional
Appeals: Joint Criminal Enterprise”, Appeals Chamber, 12 April 2006 (“Karemera 12 April 2006

_ Decision™), para. 11.

® Karemera 12 April 2006 Decision. para. 16 (footnote omitted).

Karemera 12 April 2006 Decision, para. 17.

Prosecutor v. Sesay, Kallon, Ghao SCSL-04-15-A 7



4839

did make a continuing significant contribution to the JCE and possessed the requisite
intent for the crimes found lo be within the JCE, even though he was not directly
concerned in the commission of the crimes in Freetown.”® As noted in the Prosecution
Appeal Brief, in ordcr to be liable for all crimes committed within the JCE, a participant
need not have made a contribution to each of the different types of crimcs, or lo the
crimes in each of the different locations. It is sufficienl that all of the crimes were
within the JCE, and that the accused made a significant contribution to rhe JCE.

2.11 The arguments sel out at Annex A of the Sesay Response Brief do not undermine this

argument.

(vii) Preliminary issue five: JCE IIT*?

2.12 The Prosecution refers to its argnments at paragraph 2.147 of the Prosecution Appeal
Brief and paragraphs 5.72 to 5.75 of the Prosccution Responsc Brief. Although the
Trial Chamber considered the evidence separately iu relation to each District, this did
not affect the fact that there was still only one singlc JCE. The Prosccution’s conteution
is that on tbe evidence the only couclusion open to a reasonable trier of fact is that the
JCE continued after the end of April 1998. Contrary to what the Sesay Defence
conteuds, a finding that Sesay, as a participant in the JCE, was responsihle under JICE
III for crimes that were a forcseeable consequence of the JCE, is not to confuse jus ad
hellum with jus in bello. Sesay can only he responsible under JCE II1 for crimes that
were a foreseeable consequence of the execulion of the commou criminal purpose. He
is not individually responsible for the fact that the RUF engaged in a conflict. Sesay’s
liability for crimes committed in Freetown would follow from a finding that one or
more of the crimes charged in Counts 1 1o 14 were committed in Freetown, and that
such crimes werc iutended criminal means wilhin the JCE in one or more other

locations, or a foresceable conscquence of the execution of the common purpose.

(viti) Lack of plurality: April to August 1998

2.13 All of the findings mentioned at paragraph 47 of the Scsay Response Brief were

considered 1n the Prosccution Appeal Brief and the Prosccution thercfore did not base

1 See further Prosecution Appeal Bricf, paras 2.153 to 2.161.

See Prosecution Appeal Brief, para. 3.32.
Scsay Response Brief, para. 45.
Scsay Responsc Brief, paras 46 to 36.

i2

Prosecutor v. Sesay, Kalfon, Gbhao SCSL-04-15-A 8



4-8E0

its submissions on an incomplete reading of the Trial Judgement.” Indeed, a substantial
part of the Prosccution’s argument is based on the inferences that a reasonable Trial
Chamber should have drawn from the Trial Chamber’s own findings.

2.14 The reason for the lack of communication belween Gullit and the RUF following
Gullit’s departure from Kono is not irrelevant to the issuc as assertcd by the Sesay
Defence.” Gullil clearly wished to retain communication with thc RUF and was
hampcred by logistical problems. As soon as communication was restored, Gullit spoke
of cooperalion.”® A relatively short period of severed communications is not fatal to the
continuation of a JCE.

2.15 In rclation to Superman’s departure for Koiuadugu, the Prosccution refers to the full
contexl of its submissions at paragraphs 2.51 to 2.62 of thc Prosecution Appeal Brief.
While it is true that it was “lawful for senior AFRC and RUF members 1o cooperate to
act in coneerl, providing that this was not directed at fnrthering crime”, it is not
suggcested that cvidence of such aclion in concert should be viewed in isolation, rather,

it constitutes onc of the building blocks in establishing JCE liability.””

(ix) Lack of plurality: August to December 1998>°

2.16 The Prosecution accepts that the Trial Chamber found there to be animosities both
within the RUF, in¢luding between Bockarie and Supcrman, and between the RUF and
the ATRC." However, the Prosccution’s argument is that on the evidenee the only
recasonable conclusion 1s that communicalion and cooperation continucd
notwithstarnding such animosities. In particular, the Prosecution’s submission is that (he
Trial Chamber placed undue emphasis on SAJ Musa’s relationship with members of the
RUF and his personal agenda. These faclors ar¢ not relevant to crimes committed in
Freetown and the Western Area in January and February 1999 aftcr SAJ Musa’s
death.*

2.17 The Sesay Dcfence 1s not correet to assert at paragraphs 67 to 68 of the Sesay Response
Brief that communication helween Superman and Bockaric lasted for only one week. A

morc accurale rellection of the evidence of TF1-361 is that communication lasted for a

" Prosecution Appeal Brief, paras 2.23 and 2.42.

Sesay Response Drief, para. 54.

See Prosecution Appeal Brief, para. 2.46,

See also Sesay Response Brief, paras 81-82.

Sesay Response Brief, paras 57-§3,

Prosecution Appeal Brief, paras 2.94-2.109.

" Proseecution Appeal Bricf, paras 2.99 to 2.101 and 2.87 to 2.93.
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period of lwo weeks. ! In any event, communication was resumed some months later,
prior to the attack on Makeni.*

2.18 The Trial Chamber found Witness TF1-361 to be a reliable witness on the whole, and
largely accepted his evidence.” The Prosecution refers in addition to its arguments at
paragraphs 4.10 to 4.13 of the Prosecution Response Brief in relation to reliance on
cvidence of insider witnesses. It must be noted that the 7¥ial Chamber found that a joint
training basc was established in Koinadugu and in this respect did not rely on the
uncorroborated lestimony of TF1-361.*! There is no contradiction in the testimony of
TF1-361 as his evidence shows that the consullation with Bockarie concerning the
cstablishment of the joint training base occurred during Superman’s second week in

. . . . . 45
Kotnadugu, prior to the suspension of cominunication.

I~

19 1n relation to the reliance on TF1-184, it is not disputed that the evidence of the witness
should be considered in its full context, nor 1s it disputed that SAJ Musa had dcvcloped

hostility towards the RUF.

(x) Cooperation between the AFRC and RUF in the January 1999
invasion®

2.20 The Scsay Defencec is nol corrcet to asscrt that the Prosccution failed to address the
issue of SAJ Musa’s refusal to allow communication with Superman or Bockarie or any
resulting “non-communication”.!” The Prosccution has pointed to the Trial Chamber’s
findings that despite such ordecrs, communication between Gullit, and Bockarie in
particular, continued.**

2.21 In rclation to the cooperation between Superman and the High Command, the
Prosccution refers to its submissions at paragraphs 2.63 to 2.73 of the Prosccution
Appeal Bricf and notes that a gap in coinmunication does not require a finding that
action in concert had ccased. Rather, it is significant that despite animosities, the

interdependence within the plurality was such that joint action in furtherance of the

*' TF1-361, Transeript 18 July 2003, p. 39.

" Presecution Appezl Brief, para. 2.61; see also TF1-361, Transcript 18 July 2005, p. 39,

‘frial Judgement, para. 549

' “Prial Judgement, para. 852, referring to TF1-263, Transcript 7 April 2003, pp. 6, 12: TF1-361, Transcript

12 July 2005, pp. 51-32 (CS) and evidence that SAT Musa and Superman operated a joint mifitary training

~ camp: TF1-071, Transcript 18 July 2005, p. 42.

¥ TFI-361, Transcript 12 July 2005, p. 68 and compare with TF1-361, Transeript 18 July 2003, p. 39.

Sesay Response Brief, paras 84-112.

Sesay Response Brief, para. 86.

Prosccutien Appeal Brick, paras 2.93 and 2.100.
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cormnon purpose was ongoing and thal the same key players continued Lo resurface.
Notably, Superman was part of the planning meeting {or the joint AFRC/RUF second
attack on Freetown.*’

2.22 While the Prosecufion did not challenge the Trial Chamber’s finding at paragraph 2199
of the Trial Judgement that strategic points had already becn bumed when Bockarie
gave Gullil the relevant orders, the Prosecution did challenge the inference the Trial
Chamber drew from this finding. >

2.23 In relation to the arguments at paragraphs 103 to 105 ol the Sesay Response Brief, the
Prosecution rcfers to paragraphs 2.82 to 2.85 ol thc Prosecution Appeal Brief.

2.24 The Prosccution does not agree that the issue of unreasonable reliance on the testimony
ol Sesay is irrelevant. Scsay’s evidence was rclied upon in relation to key [indings
concerning Bockarie’s attitude towards Gullit’s communications during the Freetown
attack. This gave the Trial Chamber an unfounded and uneorrohorated hasis on which
to dismiss the reasonable inferencc that RUF leaders were poised to assist Gullit.

2.25 The Prosccution’s submissions conceming the pattern of crimes found to have been
committed by the Trial Chambcr should be rcad in the context of the submissions as a
whole and assisl in dcmonstrating that the same criminal means continued lo be
intended by the participants in the JCE after April 1998. The Prosccution submits that
the pattern does lead to the “irrcsistible conclusion™ that the two rebel forces continued

to implement their actions according to a common criminal plan.”'

(xi) Application of legal principles*

2.26 The Prosecution rcfers to its submissions at paragraphs 2.145 to 2.146 of its Appeal

Brief.

19
hlt

Trial Judgement, para. 804,

Prosecntion Appeal Brief, para. 2.137; and see Sesay Response Brief, paras 101-102.
Sec Sesay Response Bricf, para. 107,

Sesay Response Brief, paras [13-114.

sl
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B. Reply to the Kallon Response Brief

(i) Finding as to the formation, membership, purpose, continuation
and ending of the JCE™

2.27 The Kallon Dcfence is incerrcct to state that the Trial Chamber [ound that the common
plan changed aftcr the ECOMOG intervention. The Trial Chamber in fact concluded
that “it was not a new common purpose thal was agreed upon by the participants al this
stage but a conlinuation of the common purpose thal was in place during the Junta

> 1t is possible for a person to wilhdraw from a JCE or for new persons to join

regime.
withoul a completely new JCE coming into existcnce. Changes to the plurality are
distincl from changes to thc cominon purpose.55

(ii) Principle of nuila poena sine culpaS(’

2.28 The Prosecution agrees thal care must be taken in referring colleclively to the AFRC
and RUF. In view of the pleading, and finding, that there was a JCE bctween leading
members of the AFRC and RUF, and that AFRC and RUF fighters were uscd as tools
hy those leading members to cairy out crimes, relerence to the “groups” must be scen as
shorthand for thc members and tools of the JCE. As such the use of the term “group” is
not inappropriate. Furthermore, as (he Trial Chamber [ound that only a JCE befween the
AFRC and the RUF was pleadcd, the Prosecution’s emphasis is on the continuation of a

plurality of persons comprised of members of both the AFRC and the RUF.

(iii) Indcpendent pursuits of the AFRC and RUFY

2.29 Thc Prosecution’s suhmissions at paragraphs 2.28 to 2.33 of the Proseculion Appeal

Bricl must be considercd in the contexl of thc submissions that follow those paragraphs,

*  Kallon Response Brief, paras 6-12.

" I'mial Judgement, para. 2069.

™ The Trial Chamber, at para. 262 of the Trial Judgemeot, corectly stated that the “identity of the other
persons or persens making up the plurality may change over the coursc of the existence of the joim
criminal enlerprise as participants enler or withdraw from it”. However, the jurisprudence cited in support
of that statement concerned changes (o (he objective of the JCE resulting in the creation of a new JCE
rather than changes to (he plurality. Trial Judgement, para. 262, ciling Prosecutor v. Blagojevi¢ and Jokié,
IT-02-60-T, “Judgement”, Trial Chamher, 17 January 2005, paras 700-701. See also Kallon Responsc
Bricl, looinote 22. Sce further Prosecutor v. Krajisnik, 1T-00-39-T, “Judgement”, Trial Chamber, 27
September 2006 (“Krajisnik Trial Judgement™), para. 1086,

Kallon Response Briel, paras 13-20. See also Kallon Response Brief, para. 46.

Kallon Response Brief, paras 21-23.
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in particular the submissions at paragraphs 2.42 to 2.141 of the Prosecution Appeal

Brief,

(iv) Contacts between the AFRC and RUF™®

2.30 The Proscculion reilerates its suhmission that the evidence of ongoing friction between
membhers of the plurality tends to demonstrate the Trial Chamber’s error in finding that
the disagreement in April 1998 marked the end of the JCE.>® While the extent of
discord may be relcvant to a factual determination of whether or not there was a
common plan,”’ the evidence in this case is that allcgiances fluctuated and (hat the
plurality was hcld together precisely by common interests and the shared pursuit of the
common purpose. The Prosecution submits that the AFRC and RUF not only had to
work togcther because it made sense strategically,®’ but also did in fact continue to act

in conccrt after April 1998.

(v) Asscssment ol the conflict between AFRC and RUF®
2.31 The Prosecution’s arguments concerning the importance of the Scwale Bridge opceration
and the relevant datcs are sct out at paragraphs 2.43 and 2.44 ol the Prosccution Appeal
Briel. The Kallon Delence appears to misinterpret thesc arguments.

(vi) Events in the lead up to the Freetown attack”

2.32 The Prosecution refers to iis reply to the Sesay Responsc Briel at paragraph 2.16 above
i relation to SAJ Musa’s personal attitude towards the RUF.

2.33 In relation to the cited evidence of TF1-167, the Prosecution does not dispute that there
was a period when Gullit did not communicate with the RUF, namely when he Jacked a
microphone as found by the Trial Chamber.** Notably Wilness TF1-167 also stated that
RUF fighters were prescnt during the march to Rosos, including in the command

structure.® The Prosecution submits that the evidence cited by the Kallon Defence does

?S Kallon Response Brief, paras 24-25, 28 and 31-39.

*> Prosecution Appeal Brief, para. 2.109.

Kallen Response Briel, para. 36.

See Kallon Responsc Brief, para. 38.

Kallon Response Bricf, paras 26-30.

Kallon Response Brief, paras 47-72.

" Prosecuhon Appeal Brief, para. 2.46 and Triat Judgement, para. 848.
®  TF1-167. Transeript 19 October 2004, p. 47, lines 24-29.
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not negate the Prosecution’s thesis as to a JCE between the RUF and the AFRC at that
time.

2.34 As to paragraph 55 of the Kallon Response Brict, it is submitted that the question is
whether on the evidence as a whole, a reasonable trier of faet could have coneluded
otherwise than that that the joint eriminal enterprise continucd beyond the end of Apri}
1998, If the answer to that question is negative, it is immaterial that thcre were eertain
contradietions in the evidenee, or uncertainties coneerning ccrtain important (aets. Ina
large scale international criminal trial, the evidence is rarely totally consistent, and there
is rarely certainty as to every single fact. Notwithstanding this, there may still be only a
singlc eonclusion open to a rcasonable tricr of fact as to the ultimate issues in the case.

2.35 Tt 1s not argued that Superman was sent to Koinadugu “to join SAJ in order te cxpeditc
the plan to attack Freetown®® but rather that Superman was sent lo SAJ Musa to eusurc
the action in concert between senior members of the RUF and AFRC continued and that
Superman did in fact work with SAJ Musa for a period whilc at the same time working
in concert with the RUF High Command. The Prosceution refers in addition to its
submissions at paragraph 2.62 of the Prosecution Appeal Brief.

2.36 The Prosceution accepts that there was fiiction befween Superman and Bockarie.®’
However, this did not prevent the two [rom cooperating to achicve their commeon aims.
The Prosecution submils that the evidence cited by the Kallon Defence® does not
require an inference other than the one the Prosecution submils is the only reasonable
inference as set out in paragraph 2.35 above,

2.37 It is nol nccessary for the Prosccution to demonstrate that radio communications
containcd criminal conient. Evidence of radio communications must be scen in the
context of the cvidence as a whole. The Prosecution refers 1n addition to its reply to the

Sesay Response Bricf at paragraph 2.21 above.

- - - s
(vii) The Freetown invasion®’

2.38 The Prosecution notes that the reference to the RUF plan to altack Frectown relates to

the Trial Cbamber’s findings as to the meeling convened by Bockarie to plan the

Gh

Kallon Response Brief, para. 61.
Prosecution Appcal Brief. para. 2.103.
Kallon Response Brief, paras 37-61,
Kallon Response Brief, paras 73-93,

a7
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recaptnre of Kono and Freetown.”” The Prosecution’s arguments as to the necessary

: - T
inferences to be drawn do not amount to “speculation”.

I~

.39 Further, the evidence set ont by the Kallon Defence does not cstablish that there was no
concerled action between the AFRC and RUF in the Freetown invasion. As noted
ahove,”” the Trial Chamber’s own findings provide the basis for what the Prosecution
submits are the only reasonable conclusions to be drawn, taken in the contcxt of the
evidence in the casc as argued by the parties and analysed against Lhe specific errors
asserted by the Prosecution.

2.40 In relation to the rclease of high profile RUF prisoners from Pademba Road Prison, and

the atlempied release of Sankol, it should be noted that Bockarie told Gullit to hand

such prisoners over to Sesay’s custody at Waterloo and this order was complied with,”

This dispels the inference proposed by the Kallon Defence.

(viii) Application of legal principles”

2.41 The Prosccution docs not dispute that an accused’s role in a leadership position may he
relevant to his liability pursuant to a JCE, however, it is submittcd that “effeclive
control” is not a requirement in order for JCE liability to ensue.”

2.42 The Kallon Defence argues thal distance from the crime scencs, while not negating the
possibility of JCE liability, goes to show whether participation was “significant”.”
However, the Prosecution submiits that an accused may make a significant contrihution
to a JCE without ever being at an actual crime scenc.”’ As the Trial Chamber found, as
to the required extent of the participation of an accused a JCE, the Prosccution need not
demonstrate that the accused’s participation is necessary or substantial, and it is only
required that the accused must at [east have made a significant contribution to the

78

crimes for which hc is held responsible.”™ Thus, a substantial contribution by the

accused 1s not required. As the ICTY Appeals Chamber recently beld in Krajisnik:

See Prosecution Appeal Brief, para. 2.63 and Trial Judgemeni, paras 861-862.

' Sec Kallon Response Brief, para. 73.

" See paragraph 2.13 above.

P'rosecution Appeal Brief, para. 2.80, relying on Trial JTudgemeni, para. 887 and footnote 1735,

Kallou Response Brief, paras 94-100.

Prosecution Appeal Brief, para. 2.146.

Kallon Response Briel, para. 98.

See e¢.g. Krajisnik Tnal Judgement, paras 7-9, 883 and 1121.

Trial Judgement, para. 261, citing Brdanin Appeal Judgement, para. 430, citing Prosecutor v. Kvocka et
al., IT-98-30/1-A, “Judgement”, Appeals Chamber, 28 February 2005 (“Kvodka Appeal Judgement™),
paras 97-98.
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The Trial Chamber held that a contribution of the accused to (he JCE need

not, as a matter of law, be substantial. The Appeals Chamber agrees and

rejects JCE counsel’s contention to the eontrary. It also recalls that the

aecused’s contribution to the crimes for which he is found responsible

should al least be significant. As such, JCE counsel is wrong lo su%gest that

JCE criminalises the mere holding of beliets supportive of crimes.’
It is submitted that a “significant” contribution is one that had somc actual contributory
effect, cven if the accused was only one of many participants in the JCE having a minor
role as compared to other participants. (In paragraphs 2.113, 2.156, 2.162, 3.32 and
3.32 of the Prosecution Appeal Brief, the words “substantial contribution™ shonld in

fact bc underslood as meaning “significant contribution” in this sense.)

I
e
(]

In reply to paragraphs 99 and 100 of the Kallon Response Briel, the Prosccution refers
to its submissions at paragraphs 3.20 to 5.27 of the Prosecution Response Brief and at

paragraph 2.12 abovc.

C. Reply to the Gbao Response Brief

(i) Errors of fact or law™

2.44 The Prosecution submits that it is irrclevant whether the alleged crrors are errors of law
or fact, since the Prosecution has pleaded both types of errors in its notice of appcal.
The Prosccution acknowledges the diffcrent standards of review on appeal for crrors of
law and errors of fact. The Prosecution also acknowledges that the errors set out in its
First Ground of Appcal are prima facie all errors of fact rather than errors of law.
Howecver, in some cascs, even where the Trial Chamber correctly articulates the law,
the fact that it rcaches an unreasonable conclusion when applying the law to the
evidence and its findings of fact may lcad an Appcals Chamber to conclude that the
Trial Chamber must have nonctheless not fully apprecialed the correct legal prineiples,

such that it must have ultimately applicd the wrong legal test, which 1s an error of law.

(i) Justice Boutet’s Dissent®'

2.45 The Prosecution disputes that, by referring to the findings of the Trial Chamber, it

thereby ““fails to acknowledge Judge Bontel’s dissent”. A judgement of a Trial

Krajisnik Appeal Judgement, para. 675 (footnote omitted), citing Brdanin Appeal Judgement, para. 430;
Kvocka Appeal Judgemeni”, para. 97.

(bao Response Brief, paras [5-16.

Gbao Respouse Briel, paras 17-18.

&
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Chamber can be given unanimously, or can be given by majority.m Even where the
judgement is given by majority, that judgement is the judgement of the Trial Chamber.
A finding of facl in the judgement of the Trial Chamher is a finding by the Trial
Chamber, whether or not it was a unanimous judgement. A judgement of a Trial
Chamber does not carry any lcsser status by virtue of the [act that it was a majority
judgement, It is not nccessary, whencver referring to a judgement of a Trial Chamber,
to point out whether it was a unanimous judgcment or a majority judgement, since this
is irrelcvant. Thc Prosccution has never denied that Justice Boutet appended a
dissenting opinion,™ but this dissenting opinion does not undermine or weaken the Trial

Judgement.

wew . ' . - - - . N £
(iii) Prosecution’s role as organ of international criminal Justlce8

2.46 The Gbao Delcnce is incorrect 10 state Lhat the Prosccution has chosen to “align itself
with the majority’s [indings that Gbao signilicantly contrihuted to the JCE as RUF
[dcologist or ideology instructor”.®® The Prosecution suhmits that it was open to the
Trial Chamber to consider the nexus between the ideology and the crimes that were
committed and that to do so did not constitute an error.*® However, the prmary
conlention of the Prosecution is that Gbao also participated in the JCE in other ways
which wcre also taken into account by the Trial Chamber in making its findings. It is
suhmitted that even il the repetitive nature of the Trial Chamber’s [indings in relation 1o
the 1deology, coupled with the strong dissent of Justice Boutct, may lead 1o the
“ideology findings” being given undue prominence, and this should not detract from
full consideration being given to all of the ways in which Gbao contributed to the JCE
on the evidence and on the Trial Chamber’s findings.

2.47 The Prosecution does not dispute the role of the Prosecution in assisting the Court in the
[air administration of justice. The Prosecution rejects the contention, howcver, that it is
acting solely lor the purpose of obtaining a conviction. The Prosecution has consistently
allcged that Gbao was a member of the JCE as charged in the Indictment. The
Proseculion is not obliged 1o urge an acquittal simply because the Trial Chamber

allorded a particular aspcel of the evidence a greater prominence than that which had

2 Rule 88(C) of the Rules of Evidence and Procedure.
* Prosecnlion Appeal Brief, foomotes 30 and 33.

' (Gbao Response Brief, paras 22-36.

Gbao Response Briel, para. 22.

See Prosecution Responsc Bricf] paras 5.64-5.66.

H5
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been contended by the Prosccution at rial, or simply becausc the Trial Chamber based a
finding on particular evidence that had not bcen relicd upon by the Prosecution in
relation to the issue in question. The Gbao Response Brief does not establish how the
Prosecution has in any way acted inconsistently with its proper role in thc criminal
justice system. It is submitted that the Gbao Defence’s arguments in this respect are
simply a digression from the real issues which neither undermine the Prosecution’s
substantive arguments on appeal nor assist the Defence in its substantive response.

2.48 While it may be possible for the Prosecution to appeal or seek dismissal of convictions
on the convicted pcrson’s behalf, in the present case the Prosecution does not do so and
submits that there is no basis for the dismissal of any of the convictions in this case. The
Prosecution brings ils own grounds of appeal against the Trial Judgement for the
reasons set oul in thc Prosecution Appeal Brief and this Reply Brief, and with reference

also to the reasons given in the Prosecution Response Brief.

(iv) Alleged JCE in Kono District after April 1998"

2.49 Tt is notable that the Gbao Response Brief is focussed almost entircly on the {indings as
to Gbao's role as RUF ideologist and idcology instructor, believing this (together with
his role in the recruitment of child soldiers) to be the only basis on which the
Prosccution argues (hat his contribution continued after April 1998.%® The other ways
in which he was found to have contributed to the JCE, including through his positions
of authonity, arc not addressed in the Gbao Response Bricf. The Prosecution’s argument
is thal Gbao’s role in the JCE, 1n all the ways found by the Trial Chamber prior to the
end of April 1998, continued after April 1998 until at least the end of February 19995

(v) Alleged JCE in Kaliabun District after April 1998

2.50 In relation to Gbao’s convictions on Counts 1, 7, 9 and 13, the Prosecution explained in

the Prosecution Appeal Brief that these crimes were found to be of a continuing

Gbao Response DBrief, paras 37-38.

Gbao Response Brief, para. 37.

Paragraph 2.168 of the Prosecution Appeal Brief begios with “Gbuao was found to have made a sufficient
coniribntion to the JCE in Kailahun Disiet™,

Gbae Response Brief, puras 39-49.

&0
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nature.”’ Thus, whilc they commenced before the end of April 1998, they continued in
some cases up to the end of September 2000.

2.51 The Gbao Defence provides a misleading summary of the Trial Chamber’s findings in
relation to the killing of 64 suspected Kamajors.”> The Trial Chamber considered this
cvent independently of any reference to the RUF i-:leo]og},r.03 However, it went on to say
that il was strengthened in drawing iis conclusions by the knowledge that Gbao was a
strict adherent to the RUF idcology “and gave instruction on all its principles to all new
recruits to the RUF”.* Whatcver the conclusion on appeal in relation to this Jast
finding, it would not detract from the fact that the Trial Chamber was already satisfied
that Gbao’s role in the killings was a significant contrnbution to the JCE cven before it
referred to Gbao’s role in RUF ideology as another reason why this was the only
reasonable conclusion open to it. It is conceded, howevcr, that this event took placc
during the JCE period as [ound by the Trial Chamber and il is nol relied upon
specifically as a factor in support of the continuation of the JCE.”

2.52 Tu rclation to forced labour, the Prosecution refers to paragraphs 5.92 to 5.94 of the
Prosecution Appeal Brief and to paragraphs 7.148 to 7.166 of the Prosecution Response
Brief.

(vi) How erimes in Kailahun furthered the JCE™

2.53 The Prosecution notes that even 1f the crimes under Counts 1, 7, 9 and 13 in Kailahun
wcre committed exclusively by meinbers of the RUF, this does not mean that the crimes
were nol within a JCE involving both members of the AFRC and mcmbers of the RUF.
In the case ol JCE liability, it is not nccessary that all members of the JCE wcre directly
involved in the commission of all of the criincs thal were within the JCE. It 1s only
necessary to cstablish that an accused made a significant coutribution 7o the JCE. 1t is
not necessary for each crime to have been committed by a combination of AFRC and

RUTF forces.

" Prosecution Appeal Dricl, paras 2.177-2.179. Sce also Prosecution Response Bricl, para. 5.91 in relation to

(ibao Responsc Brief, footnote 47.
(bac Response Drief, para. 40.
Trial Judgement, paras 2165-2166.
Trnal Judzgement, para. 2170,

Sec (Gbac Response Drief, para. 45.
{bao Response Brief, paras 47-49,
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3.  Prosecution’s Second Ground of Appeal: Acquittal of
Gbao on Count 12

A. Introduction

3.1 The Prosecution’s Sccond Ground of Appcal contends that the only conclusion open
to any reasonahle trier of fact on the evidence before the Trial Chamber and the Trial
Chainber’s own findings is that Gbao is guilty on Count 12 of the Indictment on the
basis of his participation in a JCE, or altematively, on the basis that he planncd and/or
aided and ahetted those crimes.

3.2 Paragraphs 3.19 to 3.44 of the Prosecution Appeal Brief set out the rclevant findings
of the Trial Chamber in support of the Prosecution’s contentions in so far as they
relate to the period of the JCE as found by the Trial Chamber (that is, until late April
1998).

33 Paragraphs 3.45 to 3.53 of the Prosecution Appeal Bricf set out the relevant findings
of the Trial Chamber in support of the Prosecution’s contentions in so far as they
rclate to the period after the end of April 1998.

3.4  Paragraphs 3.54 to 3.96 of the Prosccution Appeal Brief set out the relevant findings
of the Trial Chamber and evidence that was before the Trial Chamber in support of
the Prosccution’s altcrnative contention that Gbao was responsible for planning and/or

aiding and abctting the crimes in Count 12 of the Indictment.

B. Relationship between Count 12 and Count 13

3.5  In reply to paragraphs 61-63 and 126 of the Gbao Response Brief, the Prosccution
relics on its submissions in paragraphs 3.34 to 3.42 of the Prosecution Appeal Brief.
In determining whether Gbao was guilty on Count 12, the Trial Chamber was cntitled,
and indced rcqnired, to have regard to any relevant findings relating to any other
Count, in so far as those findings wcre rclevant to Count 12. In relation to cach count
on which an accused is cbarged, the Trial Chamber is required o make its findings on
the basis of all of the cvidence in the casc as a whole. Some cvidence may clearly be
relevani to more than one count, and if so, it must be taken into account in rclation to
each counl to which it is rclevanl. Similarly, the findiugs of the Trial Chamber in

relation to one count may also be relevant in relation to another count, and if so, those
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findings must bc taken inlo account in considering cach count to which they are
relevant. It is not the case, as the Gbao Response Brief appears to suggest, that the
evidence and f(indings related to each count must he considercd independently, and
that evidence and findings of the Trial Chamber can not he taken into account in
relation (o more than one count.

3.6 1t is submitted that the system of cnslavement thal was found by the Trial Chamber to
exist in Kailahun District, in respect of which Gbao was found to be individnally
criminally responsible as a participant in the JCE, was closely connecled to the {orced
military training that included children. Apart from anything else, there was a
conncction by virtue of the screcning system, which was managed by the G5 over
which Gbao was found to have a supervisory role.”” The Gbao Defence appears not to
disputc that it was this screening system that identified who was fil for military
training, and that those sent for mililary training included children. The Trial
Chamber found that the G5, which managed the caplure and deployment of civilians
mn furtherance of the RUF’s goals, was considered to be a seccurity agency falling
under the purview of the Overall Security Commander (OSC).” Gbao was the Overall
Security Commander (OSC) from 1996 to 2001 and rcmained so throughout the
Indictment period.”’

3.7  The Gbao Defence contends that apart from the finding that Gbao loaded former child
soldiers onlo a truck and removed them from the [CC (as lo which, sec the subsequent
paragraphs), there are no other findings relevant to Count 12 that indicate that Gbao
was involved in a syslem of enslavement related to forced military training.'"™® The
Prosecution submits that this is not correct. At paragraphs 1487-1488 of thc Trial
Judgement, the Trial Chambcr found that forced military training in Kailahun District
between 30 Novemher 1996 and 1998 constituted the crime of cnslavement as
charged in Count 13. Gbao was found to be individually criminally rcsponsible for
these acts of forccd military training as enslavement, as a participant in the JCE.!"!
The Trial Chainber expressly found that “Gbao was direclly involved in the planning

and maintaining of a syslem of enslavement”.'”” In any event, as submitled in

paragraph 3.32 of the Prosccution Appeal Bricf, it is not necessary in order to

" Prosecution Appeal Brief. paras. 2.35-3.39, 3.59-3.61.

Trial Judgement. para, 2045.

Trial Judgement, para. 697.

Gbao Respoense Brief, para. 62,

"' Trial Judgemenl, paras 2156 (Item 5.1.3(iv)) and 2164-2173, especially para. 2167.
"2 Trial Judgement, para. 2167,
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estahlish Gbao’s responsibility for enslavemenl to show that he contributed
specifically to the crime of enslavement. It is necessary only to establish that the acts
ol enslavement were within the JCE, that Ghao shared the intent of the JCE, and that
Ghao made a significant contribution to the JCE.

3.8  Contrary to the Gbao Defence’s claim, the Prosecution does not rely “principally”
upon the contention that Count 12 was corollary to Count 13 1n order to demonstrate
that the Trial Chamber erred in acquitting Gbao on Count 12.'” Rather, the
Prosecution rclies on the totality of the Trial Chamber’s findings as set out m
paragraphs 3.34 to 3.42 of the Prosecution Appeal Brief. Further, in reply to
paragraph 62 of the Gbao Response Brief, the Trial Chamber’s finding relating to
Ghao’s role in loading former child soldiers onto trucks and remnoving them from thc
ICC'™ was only one of the findings relied upon by the Prosecution in support of its
submissions.

3.9  As to paragraphs 64-66 of the Ghao Response Brief, the evidence of TF1-141 that
screening took place in Gbao’s prescnce was only one of many items of evidence and
findings of the Trial Chamber rcferred to in the Prosecution Appeal Brief on which
the Prosecution relics i relation to this ground of appeal.

3,10  As (o paragraphs 64-66 of the Gbao Response Brief, the Trial Chamber did not find
that Ghao was “not a highly respected RUF officer” in Kailahun District. Rather, it
“nole[d] that there is evidence that certain fighters did not respect the Unit
Commanders, and Ghao personally, since they were not ﬁghters”.1°5 In any event, the
question whether Ghao was respected or nol is immaterial to issues of Gbao’s rank,
responsibility, acts and cruminal rcsponsibilily. A person can he in a very senior
position and yct nol bec respected—-lack of respect does not mean that a person docs
not have a senior role. A person does not need to be respected in order to plan a
crime, or to be a participant in a joint criminal enterprise. Even i for the sake of
argument it werc assumed to be the case, as the Defence suggcests, that the G5 units
werc not “part of the operational military command structure”, this would not mcan
that members of the G5 had no responsibility for the system of enslaveinent, or that
(Gbao was not a participant in the JCE, or that he did not plan or aid and abet the

conscription and/or the use of child soldiers. Numerous findings actually show the
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(Gbao Response Briel, para. 63.
Gbao Response Brief, para. 62.
Trial Judgement, footnote 1308, emphasis added.
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particular importancc of G5 commanders in the system of enslavement, as shown in
paragraphs 7.157 to 7.158 of the Prosecution Response Brief for Kailahun District.
Similarly, as regards paragraphs 73 to 77 of thc Gbao Responsc Bricf, the Trial
Chamber in fact found that “although the cvidence is insufficicnt to concludc that
Gbao had effective control over” the G5,'® il was satisficd on the evidence that
“Gbao had considerable prestige and power within the RUF in Kailahun District”,'”’
that he had “considcrablc influence over the decisions taken by” the G5 and other
bodies,'”® and that he had a “supervisory role” over the G5 aud other bodies.'” The
Gbao Defence docs not ¢stablish that this conclusion was not reasonably open to the
Trial Chainber. JCE liabilily is not to be conflated with superior responsibility under
Article 6(3). For JCE responsibilily, and responsibility for planning or aiding and
abetting, it necd not be established that thc accused had effeclive control over the
direct perpetrator, or had the ability to give orders to the direct perpetrators.

As to paragrapbs 78-100 of the Gbao Responsc Bricf, it is submitted that thesc
paragraphs do no more than disagree with the Trial Chamber’s evaluation of the
evidence in the case. It is submitted that the Gbao Defence does not establish that the
findings of fact made by the Trial Chamber were not reasonably open lo it on the
basis of the evidence beforc il. The Prosecution submuission is that based on thosc
findings which the Trial Chamber did make, it was not open to a reasonable tricr of
fact to conclude that Gbao was not guilty. Contrary to what is suggested in paragraph
78 of the Ghao Response Brief, the Prosecution is not seeking to “reverse” the Trial
Chamber’s findings as to Gbao’s role within the RUF in Kailahun District. On the
contrary, the Prosecutiou relies on those findings. As submitted in paragraphs 3.12 to
3.17 of the Prosecution Appeal Brief, the basis of this ground of appcal is that
althougl the Trial Chamber made these findings of fact, it failed to go on to consider
whelher in the light of these findings, the elements of JCE liability or of aiding and
abeltmg were satisficd in relation to Gbao in respect of Count 12. Tn contrast with
superior responsibility under Article 6(3) of the Statute, JCE liabilily, planning, and
alding and abetting, do not depend on whether the accused had the power to issue
orders to the direcl perpelrators, o cnforce discipline, or on whether the accused

reccived reports from the direct perpetrators.

i
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Trial Judgement, para. 2034,
‘I'rial Judgement, para. 2033,
Trial Judgement, para. 2035,
Trial Judgemenlt, para. 2035,
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3.13  Paragraphs 105-113 of the Gbao’s Response Brief argue that the Trial Chamber’s
finding that Gbao had loaded former child soldiers onto trucks and remnoved thcm
from the 1ICC'"" was crroneous.”'’ However, with regard to alleged inconsistencies
discusscd in the Gbao Response Brief in relation to TF1-174,'" it is “within the
discretion of the Trial Chamber to cvaluate any inconsislencies, to consider whether
thce evidence taken as a whole is reliablc and credible and to accept or reject the
‘fundainental features’ of the evidence. The presencce of incomsistencies in the
cvidence docs not, per se, require a rcasonable Trial Chamber to reject it as being
unreliable.”'’? Just as the Trial Chamber is not required to refer expressly to every
item of evidence in its jndgement, it cannot be required to address every inconsistency
between different items of evidence. The Trial Chamber is presumed to have
considered all of the evidence in the case as a whole, including the contradictiens and
inconsistencies in the body of evidence as a whole. The Trial Chamber in this case
was clearly alive to the relevant issues and adequately dealt with the evidence and
addressed any inconsistencies.'' Il is setlled jurisprudence that the mere existence of
inconsistencics does not nuilify the testimony of a witness.'"> For inconsistencies to
have a nullifying effect, the appellanl must show that the inconsistencies in question
do truly unsettle the “fundamental features” of the case.''®

3.14 It is not the Prosecution’s submission that Gbao’s prescnce during a single G35
screening constitutes Gbao’s criminal responsibility for planning the conscription of
children for military training.''” Rather, it is a picce of cvidence that the Prosccution
relics upon together with all the findings of the Trial Chamber set out in paragraphs
3.54 to 3.96 of thc Prosecution Appeal Brief. It is submitted that the Trial Chamber
duly addressed the inconsistencies discussed in the Gbao Response Brief in relation 1o
TF1-174'"® (see paragraph 3.9 abovc) in arriving at its findings at paragraph 1690 of

the Trial Judgement.

" Trial Judgement, para. 1690.

"' Gbao Responsc Brief, paras. 62, 102-113,

"> Gbao Response Brief, paras. 105-113.

Prosecutor v. Kupreshid ef al., IT-95-16-A. “Judgement”, Appeals Chamber, 23 October 2001 (“Kupredkic
Appeal Judgement™), paras. 30. 32,

" Prial Judgement, paras 478-491, 522-536. 539-603.

" Kupreskic Appeal Judgement, para. 31.

" Kupreskic Appeal Judgement, para. 31.

Gbao Response Brief, para. 63, referring to Prosecution Appcal Brief, para. 3.64.

Gbao Response Brief, paras. 105-113,
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C. Gbao’s role in planning the Count 12 crimes

3.15 As to Gbao’s contribntion to, and his intent for the planning of, the crimes in Count
12 of the Indictment, the Prosecution relies particularly on its submissions in
paragraphs 3.34 (o 3.42 and 3.69 to 3.75 of the Prosecution Appeal Brief. It is recalled
that the Proscention’s submissions specific to Gbao’s role in planning are in addition
and in the alternative to thc submissions on Gbao’s JCE responsibility for the crimes
in Connt 12.'"°

3.16 In relation to this gronnd of appeal, the Prosecntion relies nol only on the evidence in
the case as a whole, but also specifically on the findings of fact made by the Trial
Chamber. The Prosecution’s contention is that on the hasis of the findings of fact that
the Trial Chamber did makc, the only conclusion open (o any reasonable trier of fact
is that Gbao is individnally responsible for the Count 12 crimes. The Prosecution’s
reasons for this contention are set out in the Prosecution Appcal Brief.

3.17 The Gbao Defence in essence seeks lo challenge the findings of fact made by the Trial
Chamnber, or at least, the factual conclusions drawn by the Trial Chamber from its
findings of fact. Thus, the Gbao Defence secks to argue that Gbao lacked
authority, * that he was allegedly not a highly respected RUF officer,'?! that he had
no control over the G5,'* that he did not issue orders fo the GS5,'* that he did not
receive all copics of reports from security units,'** and that he had a limited role in
enforcing discipline.'” The Prosecution refers to its suhmissions in paragraphs 3.10
and 3.11 ahove. It is suhmitted that it is nccessary to be precisc ahout what the Trial
Chamber actually found.

3.18 Further, conlrary to the Gbao Defence’s claims,'® it is submitted that the Trial
Chamber’s findings referred to in paragraph 3.37 of the Prosecution Appeal Brief do
demonstrate that Gbao had “sufficient authority” within the RUF. The Trial Chamber
found (hat the fact thal Gbao may have possessed only limited authority in respect to

combat operalions is immaterial to the extent of his authority as OSC in RUF

"' Prosecution Appeal Briel, para. 3.54.

(Gbao Responsc Briet, paras. 70-95. See also Gbao Response Brief, para. 100
(Gbao Response Brief, paras. 70-72.
(Gbao Responise Brief, paras. 73-78.
(Gbao Response Briel, paras. 79-84,
(Gbao Response Brief, paras. §5-90,
Gbao Response Briel, paras. 91-95.
Gbao Response Brief. paras. 70-95
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controlled territory wherc combat opcrations did not 1ake place, and the security units

enjoyed enhanced importance as the central components of a static administration.'*’

D. Gbao’s role in aiding and abetting the Count 12 crimes

3.19 Tt is not the Prosecution’s submission that Gbao’s mere presence in Kailahun District
was enough to demonstrate that Gbao approved of acls of other RUF members
relating to Count 12.'*® Rather, this was additional to the other submissions relied
upon by the Prosecntion.'*”

3.20  Inreply to paragraphs 114-115 of thc Gbhao Response Brief, the Prosecution relies on
the submissions in the Prosecution Appeal Brief, and the evidence and findings of the
Trial Chamber referred to thercin, in relation to Gbao’s authority within the RUF at
this time, and his knowledge of the conscription and/or the use of child soldiers hy the
RUF. The Gbao Defence claims thal “Gbao was accosted and emharrassed by the
RUF Icadership” for authorising the rc-opening of the ICC in Makcni, which
according to lhe Ghao Defencc demonstrates Ghao's lack of z_mth@rity.]30 However,
Gbao was nol “accosted” on the grounds that he lacked the authority for authorising
the re-opening of the ICC in Makeni; rather, he was reprimanded because he did not
inform his collcagues in the RUF High Command that he had granted permission for
the re-opening of the ICC in Makeni.'"!

3.21 In reply to paragraphs 116-117 of the Gbhao Response Bricf, thc Prosecution relies on
its submissions and the findings of the Trial Chamber sct out at paragraph 3.87 of the

Prosccution Appeal Brief.

E. Gbaeo’s contribution to the JCE

3.22  The Gbao Defence relies on its submissions in the Gbao Appeal Brief relating to

Gbao’s Ground 8 (and the sub-gronnds thereunder) to contend that Gbao was not a

-° Trial Judgement, para. 700,

Ghao Response Brief, para. 98.

See Prosecution Appeal Brief, paras. 3.79-3.81,

"' Gbao Response Brief, paras. 114-115, referring to the evidence of TF1-174, Transcript 28 March 2006,
pp.71-72: see alsc Gbao Response Brief, para. 129.

' TF1-174, Transcript 2§ March 2006, pp.76-72.
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memher of the JCE.'¥ In reply, the Prosecution relies on the submissions in the
Proscculion Response Brief relating to Gbao’s Ground g%

3.23  There appears 1o be no challenge by the Gbao Dcfence to the Trial Chamber’s finding
at paragraph 1985 of the Trial Judgement that the crimes charged in Count 12 that
were found to have been commitied were within the common purpose.'** The Gbao
Defence’s contention appears to be rather that Gbao was not a member of the JCE.'*”
The Ghao Defcnce acknowledges that where Gbao is found to he a JCE participant,
(Gbao necd not make a significant contribution (o the spccific crimes found 1o have
been committed nnder Count 12 to satis(y the actus reus requircments. >

324 In reply to paragraphs 127-129 of the Ghao Response Brief, there is no finding of the
Trial Chamber to suggest that Gbao was opposed to the conscription and/or the use of
child soldiers. Rather, the Trial Chamber said that what 1t fonnd against Gbao was
“insufficicent (o conslitute a suhstantial contribution to the widespread sysiem of child
conscription or the consistent pattern of using children to actively participate in
hostilities™.!””  For (hc reasons given, the Prosecution submits that on the Trial

Chamber’s findings and the evidencc beforc i1, that conclusion was one that was not

open to a reasonable trier of fact.

F. Modes of liability

3.25 [n reply to paragraphs 130-131 of thc Gbao Response Brief, it is submitied thal it is
nol the case on the Trial Chamber’s findings that Count 12 cannot be within the JCE
for somc participants and outside the JCE for other participants.

3.26  The Prosecution relics on its submissions al paragrapb 2.147 of the Prosecution
Appeal Brief, at paragraphs 5.72 to 5.75 of Lthe Prosecution Response Bricf, and at
paragraph 2.12 of this Reply Brief.

3.27 Inreply to paragraphs 134-136 of the Gbao Responsc Brief, the Prosecution relies on

the submissions madc in paragraphs 3.45-3.53 of the Prosccution Appeal Brief.

Gbao Response Brief, para. 121,

"*3 " Proseculion Response Brief, Sections 2 A (i) & (iv), 5 A & D.

Gbao Response Brief, para. 121; sec also Gbao Response Bricf, para. 131
Gbao Response Bnef, para. 121,

(ibao Response Brief, para. 121,

Trial Judgement, para. 2235.
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G. Conclusion

3.28 The Ghao Defence Response revolves around Ghao’s alleged tack of authority'** and
appears not to address or challenge his specific role and intent for the crimes as
submitted in the Prosecution Appcal Bricf. This Prosecution Ground of Appeal is
predicated upon Gbao being individually responsible for the Count 12 crimes under
Article 6(1). This does not rcquire the Prosecution to estahlish that Gbao was 1n a

superior-subordinate relationship with the perpetrators of the crimes in Count 12."°

4,  Prosecution’s Third Ground of Appeal: Acquittals of
Sesay, Kallon and Gbao on Count 18

A. Reply to the Sesay Response Brief

(i) Error of fact: intention to compel third parties

4.1 Paragraphs 119 to 142 of the Sesay Response Brief take issue with the Prosecution
submission thal on the evidence in the case, the only conclusion opcn to any
reasonable trier of fact is that the perpetrators had the intent to compel a State, an
international organisation, a natural or legal person or a group of persons to act or
refrain from acting as an explicit or implicit condition for the safcty or the release of
the UNAMSIL peacekecpers who had been scized.'*

4.2 Paragraphs 120 to 123 of the Sesay Response Brief argue, esscniially, that mistrust,
hostilities and grievances on the part of many in the RUF “might be a link in the
evidential chain and a stcp lowards criruinal conduct”,'” but that such mistrust,
hostilities and gricvances do not of themselves estahlish the mens rea for hostage
taking.

4.3  The Prosecution docs not take issuc with this Defence submission. The Prosecution
does not argue that the mistrust, hostilities and grievances were of themselves
snfficient to cstablish the mens rea. The Prosccution relies cumulatively on all of the
matters referred to in the Prosccution Appeal Brief. Il is not suggested that any one of

those matters considered in isolation would necessarily snffice. The Prosecution has

' Gbao Responsc Brief, paras. 70-95, 98-100, 114-117, 124-125.
Gbao Response Brief, para. 125.

Prosecution Appeal Brief para. 4,57.

Scsay Response Briel] para. 123,

1du
141

Prosecutor v. Sesay, Kallon, Gbao SCSL-04-15-A 28



/¢ € 80

repeatedly emphasiscd that all of the cvidence in the case, and all of the intermcdiate
findings of fact by the Trial Chamber, need Lo be considered as a wholc,

4.4 It is submitted that the lest for prool heyond reasonable doubt is that “the proof musl
be such as to exclude not every hypothesis or possibility of innocence, hut every fair

or rational hypolhesis which may be derived from the evidence, except that of

s l43 22144

guilt”.'** A “bare possibility or “frivolous douht is not sufficient to raise a
reasonable doubt,
4.5 Thus, in the Celehiéi Appeal Judgement, the ICTY Appeals Chamber said:

A circumstantial casc consists of evidence of a number of different
circumstances which, taken in combination, point to the guilt of the accused
person hecause they would usually exist in combination only because the
accused did what 1s alleged against him [....] Such a conclusion must be
established beyond reascnable doubt. Tt is not sufficient that il is a
reasonable conclusion available from that cyidence. It must be the only
reasonable conclusion available. If therc is another conclusion which 1s also
reasonably open from that cvidence, and which is consislent with the
innocence of the accused, he must be acquitted.m5

148 1t is submitted

4,6  Bcaring in mind the standard of review on appeal for errors of fact,
that the question in the prcsent case is therefore this, On all of the evidence before the
Trial Chamber, could any reasonahle tricr of fact have reached the conclusion that
there was a fair or rational cxplanation for the detention of the peacekeepcers that was
consistent with any hypothesis other than that the detention of the peacckeepers was
undertaken with an intent 1o compel a third person to act or refrain from acting as an
cxplicit or implicit condition for the safety or the rclease of the victim?

4.7  Paragraph 124 of the Scsay Responsc Brief suggests that the peacckeepers might have
been detained “upon sympathy with a causc”, but without intent to compel any person

to aet tn a particular way. Even if this wcre a theoretical possibilily (which is not

conceded), the question would siill have to be asked in this case: why would the

Sec the proscculion argument in the Tadi¢ Appeal Judgemenlt, para. 174, in relation to 2 prosecution
gronnd ot appeal in which the Appeals Chamber concluded in that case, at para. 183, that: “In the light of
the facts found by the Trial Chamber, the Appeals Chamber holds that, in relation to the possibility that
another armed group killed the five men. the Trial Chamber misapplied (be test of proof beyond reasonable
doubt. On the facts found, the only reasonable conclusion the Trial Chamber could have diawn is that the
armed group to which the Appellant belonged killed the five men in Jaskici.” See also (he prosecution
argument referred to in the Prosecutor v. Limaj et al., IT-03-66-A, “Judgement”, Appeals Chamber, 27
September 2007, para. 135,

Prosecution argument in Tadic Appeal Judgemenl, para. 174 (see previous footnote).

Rutaganda Appeal Judgecment, para. 488.

Prosecutor v. Delali¢ et al. (Celebidi case), 1T-96-21-A, “Judgement”, Appeals Chamber, 20 February
2001, para. 458.

Sce Prosccution Appeal Brief, paras 1.7-1.12; compare also Prosecutor v. Kordi¢ and Cerkez | IT-95-14/2-
A, "Judgement”, Appeals Chamber, 17 December 2004, paras 288-290,
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perpctrators detain the victims “upon sympathy with a cause”? The question would
still have to be asked whcther, on all of the evidence before the Trial Chamber, a
reasonable trier of fact could have reached the conclusion that therc was a fair or
rational cxplanatiou for the detention of the peacekeepers “‘upon sympathy with a
cause” that was congistent with any hypothesis other than that the detention of the
pcacekecpers was undertaken with an intent to compel a third person to act or refrain
from acting in a particular way.

Paragraphs 126 and 128 of the Sesay Response Brief argue that the Prosecution has
not established a link between the direct perpetrators’ grievances with the DDR
process and the detentions. However, as submitted above, the link can be established
hy circumstances rather than by direct evidence of a link. Whether there is direct
evidence of such a link, or whether circumstantial cvidence 1s rclied upon to establish
such a link, the same question referred to above needs to be asked. Was it open (o a
reasonable trier of fact on the ¢vidence to conclude that there was a fair or rational
explanation for the delention of the victims comnsistent with the hypothesis that they
werc not taken as hostages? No such possiblc explanation has been suggesled.
Paragraph 127 of the Sesay Response Brief takes issue with the Proscculion’s
staterncnt that some of the hostages who were high-ranking UNAMSIL ofhicers
“seemed to have becn specifically targeted duc to their rank”. The Proseeution
concedes that there was no express finding by the Trial Chamber to this effect,
However, the Prosecution submits that in determining whether the conclusion of the
Trial Chamber was open to a rcasonable trier of fact, it 1s necessary to consider the
cvidence as a whole, and the fact that significant nnmbers of victims were of high
rank is an aspect of the evidence as a whole,

Paragraphs 129 to 132 of the Sesay Response Bricf refer to individual matters which
the Sesay Delence submits are insufficicnt to cstablish the rcquisite mens rea for
hostage taking. The Prosecution repeats that it does not contend that any of those
malters in isolation wonld be sufficient. Rather, the Prosecution relies on all of the
mallers referred to in the Prosecution Appeal Bricf as a whole.

As to paragraph 134 of the Scsay Response Brief, the Prosecution submits that the
issue in this case is not one of abstract distinetions between expressions snch as “use
as leverage” and “‘compel”. The relevant issues in this case are those referred to in

paragraphs 4.6 to 4.8 above.

Prosecutor v. Sesay, Kallon, Gbao SCSL-04-15-A 30



L1582

4,12 As to paragraphs 135 to 137 of the Sesay Response Brief, the Prosecution reiterates
that the question is whether it was open to a reasonable trier of fact to conelude that
there was any reasonable hypothesis consistent with innocence. On the evidence as a
whole, what other rational explanation could there be for the detention of the
peacekcepers?

4.13  As to paragraphs 138 to 141 of the Sesay Response Bricf, the Prosecution submuts
that in cases where the mens rea is formed after the imitial detenlion, what must be
proved beyond a reasonable doubt is that the relevant mens req existed at some time
when the victims were being dctained. As long as the Trial Chamber is satisfied thal
this is proved beyond a rcasonable douhi (or the Appeals Chainber is satisfied that this
was the only conclusion open to any reasonable tricr of fact), it nced not nccessarily
be certain whether the mens rea was formed at the time of initial detcntion or
subsequently.  As noted above, the mens rea can he cstablished by circumstantial

evidence; direct cvidence is not required.

(ii) Whether commuuieation of a threat is an element of the crime of
hostage taking

4.14  As regards paragraphs 147(a) and 148-149 of thc Sesay Rcsponse Brief, the
Prosecution rclies on the submissions in the Prosecution Appeal Brief.

4.15  As to paragraphs 150-156 of the Sesay Rcesponse Brief, the Prosecution rclies on the
submissions in the Prosccution Appeal Brict. It is not the case, as the Sesay Defence
claims, that the Prosecution accepted “that the ICTY repeatedly accepted the nced ...
to prove communication of threat as the basis for hostage taking”.'*’ The submission
in paragraphs 4.35 to 4.43 of the Prosccution Appeal Bricf is that this has ricver been
clcarly decided as part of the ratio decidendi of any casc in an international criminal
tribunal. The Scsay Defence itsclf points to no clear authority for the proposition that
commnnication of a threat is a legal requircment. The Dcefence position is ultimately
that cxpressions such as “so as to™ and “in order 167 nccessarily imply a requircment
of communication of a threat to a tbird party. As a matter of plain langnage, and as a
malter of logic, they do not.'*®

416  As to paragraphs 157 to 162 of the Sesay Response Bruief, the Sesay Defence

concedes that of the national authorities referred to in Appendix B to the Prosecution
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Sesay Response Brief, para. 150.
Scsay Response Drick, para. 156.
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Appcal Brief, the only one that expressly requires a communication of a threat to a
third party 1s the Canadian legislation. The Prosecution submiis that il 1s sufficicnt
that a threat is issued to the victim, although the detention of the victim must be
undertaken with the intent of eompelling a third party (whether or not a threat has
actually been communicated to the third parly). Examples in the Prosecution’s
Appendix B that expressly require cominunication of a threat to the victim only, or
which require a “threat” wilthout indicating who tnust he thrcalened, are entirely
consistent with the Prosecution position.'*’ As to the submission in paragraph 158(b)
of the Scsay Response Brief, the Prosecution refers 1o the last two scntences of the
previous paragraph.

As to paragraphs 163 to 164 of the Sesay Responsc Brief, it is submitted that the cited
passages from the Pinochet case are consistent with the Prosecution position. These
passages do not say that a threat must be communicated to a third party, but merely
that the purposc of the detention must be to compel a third parly to act or refrain from
acting. That is the Prosccntion position.

As to paragraph 165 of the Sesay Response Bricf, it is submittcd that a single clement
of a crime in the ICC Elements is cither an actus reus or a mens rea clement but not
both. The opening words of the third element of the crime of hostage taking (*The
Accused intended ...”) indicates that il is a mens rea element.

As to paragraphs 166 to 169, the Prosecution submits that the text of the Lambert
Comnentary speaks for itsclf. The Lambert Commentary does not say words 1o the
effect that “A threat must be communicated 1o a third party, but it is sufficient if 1t is
merely an implicit threat”. Simpson v. Libya'™ could not be clearer in expressing its
understanding of thc Lambert Commentary:

... the hostage taker [need not have] ... communicated its intended puwrpose
lo the outside world. Consistenl with the plain text, ... the intentionality
requirement focuse[s] on the mens rea of the hostage taker. ... ‘demands’
are not required to establish the element of hostage-taking: “The words ‘in
order to compel” do not require ore than a molivation on the part of the

151
offender’.

As to paragraphs 170-173 of the Scsay Response Brief, it is acknowledged that the
Trial Chamber must be satisfied that the mens rea is proved beyond reasonablc doubt

(or on appeal, the Appeals Chamber must be satisfied that this was the only

149
(50
151

Sesay Response Drief, para. 138(1).
See Prosecution Appeal Brief, para. 4.33.
See Prosecution Appeal Drief, para. 4.33.
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conclusion open to any reasonable trier of fact). However, the Prosecution takes 1ssue
with the suggestion that the mens rea can only be proved by means of evidcnce of a
threat being issued to the third party. In intemational law, elements of crimes need
not be proved by any particular type of evidence. In principle, any element of any
crime can be proved, for instance, by circumstantial evidence, if this 1s sufficient to
establish the element beyond a reasonable doubt. As submitted above, the issuc in
this case is whether, on the evidence in the case as a whole, it was open o a
reasonable trier of fact to conclude that thc mens rea was not cstablished. The

Prosecution submits that it was not open to a rcasonable trier of fact to so conclude.

B. Reply to the Kallon Response Brief

(i Error of fact: intention to compel third parties

Paragraph 108 of the Kallon Response Brief argues that the Prosecution conflates the
RUF with the Accused in general. This is denied. The Prosecution acknowledges
that in the case of nearly all crimes of which the Accused were convicted, they were
nol found to have pcrsonally committed the crimes. Their individual responsibility
depended upon findings that the elements of other modes of liability had been
established. The individual responsibility of each of the Accused for the taking of
UNAMSIL pcacekeepers as hostages, as charged in Count 18, is considered
separately in paragraphs 4.76 to 4.112 of the Prosccution Appeal Brief.

Paragraph 109 of the Kallon Recsponse Brief appears to argue that cvidence of an
element of one count charged in the Indictment cannot also be used as evidence of an
element of a differcnt count charged in the Indictment. It is submitted that this
argument is clearly wrong in law, and ue authorily is cited in support of it. This
paragraph also refers to the “unfairly autagonistic defence” of Kallon’s co-accused,
but does not explain or substantiate bow his trial was rendered unfair by the conduct
ol co-accused.

As to paragraphs 110 to 114 of the Kallon Appeal Bricf, it is submilted that (he
Appeals Chamber (likc all chambers of jutcmatioual criminal {ribunals) must apply
the existing law, not make up the law. Where the law is unclear, it is necessary 1o
seek to determine what the existing law is by rcference to anthorities, and 1o legal

argumncnts based on those authorities. In this respeet, the Prosecution refers to the

Prosecutor v. Sesay, Kallon, Gbao SCSL-04-15-A 33



4.24

4.26

154

M4 885

submissions in the Prosecution Appeal Brief. The submission of the Kallon Defence
that the Appeals Chamber should “ratify” the legal findings of the Trial Chamber
because they “appear 1o be a reasonable interpretation™ casts the Appeals Chamber in
the role of a lcgislature rather than that of a court of law.

In relation to the Prosecution submission that a threat need not he communicated to a
third party, the Prosccution refers to paragraphs 4.8 and 4.20 to 431 of the
Prosecution Appeal Brief. In reply to the Kallon Defence’s argument that the Trial
Chamber’s intcrpretation is in line with the Blaski¢ case, the Prosecution refers to
paragraphs 4.35 to 4.43 of the Prosecution Appcal Bnief and rciterates that Blaski¢'**
does not support the Defence position, bul rather, emphasiscs the use of the
censurable act to gain an advantage, an interpretation confirmed in Karadzic.'” The
Proseculion submits that the refcrence to the Norman case at paragraph 113 of the
Kallon Response Brief is inapposite: the issue in this case concerns the correct
interpretation of the clements of a singlc crime (hostage-taking), not a choice betwecn
two different provisions. Furthermore, if is not the casc that if there is any uncertainty
as to the legal elements of a crime, the interpretation most favourable to the accused
must be adopted. It is established iu the case law that the principle of nullum crimen
sine fege (the prohibition on retrospective criminal legislation) does not prevent a
courl from interpreting and clarifying the elements of a particular crime.'™

As to paragraphs 115 10 116 of the Kallon Appeal Brief, the Prosecution submits that
the usnal elements of the various modes of liability apply to this crime, including the
applicable mens rea requitement. An accuscd can only be convicted for this crime if
all of the clements of the crime and the elements of the relevant mode of liability are
established. The Prosecution has never suggested otherwise. The individual
responsibility of cach of the three Accused in this case is dealt with al length in
paragraphs 4.76 (0 4.112 of the Prosecution Appeal Brief.

Asregards paragraphs [ 18 to 1335, the Prosecution rclies on its snbmissions in Scction
2 of the Prosecution Response Bricf, respouding to the various Defcnce grounds of

appeal alleging defective pleading of the Indictment. It is snbmitted that it has not

Prosecutor v. Bluskié, IT-95-14-T, “Judgement”, Trial Chamher, 3 March 2000, para. 187 and Prosecutor
v. Blaskié, IT-93-14-A, “Judgement”, Appeals Chamber, 29 July 2004 (“Blaskié Appeal Judgement”),
para. 639.

Paragraph 4.43 of Proseeution Appeal Brief ciling Prosecutor v. Karadzic, 1T-95-5/18-1, *Tria] Chamber
Decision on S1x Prelimnary Motions Challenging Jurisdicrion”, Trial Chamhber, 28 April 2009, para. 64,
referring to Blaski¢ Appeal Judgement, paras. 638-639.

Celebi¢i Appeal Judgemen., para. 173; Aleksovski Appeul Judgement, para. 126.
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been established by the Kallon Defence that this count was defectively pleaded. In
any event, the Kallon Defence makes no showing that the Defence complained of the
alleged defeet at the pre-trial stage, It is therefore submitted that in the absence of any
showing by the Defence of actual prejudice suffered,’™ even if the Appeals Chamber
were to find the Indictment defeetive in this respeet, which 1s denied, it should find
that the Accused waived the right to challenge the indictment on this ground, or lind
that no miscarriage of justice had resulted notwithstanding the defect,'™

The argument in paragraph 123 of the Kallon Appeal Brief, that the Prosccution is
attempting to mould a case against the Respondent on appeal, is entirely without merit
given the Prosecution 1s nol seeking to introduce new evidence or expand the factual
allegations relevant to the crimes pleaded in the indictment.'””  Rather, the
Prosecution submission is that on the basis of the evidence aud the Trial Chamber’s
findings in the case, the Trial Chamber erred in not entcring a conviction on this
counl. In response to paragraph 124 of the Kallon Appeal Bricf, the Prosecntion
refcrs to paragraphs 2.25 to 2.30 of its Response and asscrts that it did comply with
the principle in Kupreskié. '

In rcply to paragraphs 127-129 of the Kallon Appeal Brief, arguing that there was
insufficicnt notiee regarding the locations where the acts eonstituting Count 15-18 are

139

alleged to have ocecurred, ~ the Prosccution refers to paragrapbs 2.61-2.62, 2,65-2.70
and 2.74 of the Prosecution Responsc Brief.

Paragrapbs 137 to 157 of the Kallon Response Brief suggest that an alternative reason
for the detentiou of the UNAMSIL peacckeepers may have been that they were
considercd “‘encmy combalants”. The Prosecution submits that on the lindings of the
Trial Chamber, no reasenable frier of fact could have entertained this hypothesis. The
Trial Chamber found that UNAMSIL was prohibited from engaging in hostilities and

1640

that it was only empowered to usc force in self-defence, ™ that it acted consistently

155

|36

i34

160

The bare allegation of material prejudice in paragraph 127 of thc Kallon Responsc Briet'1s insullicient,
Prosecutor v. Brima, Kawara, Kanu, SCSL-04-16-A-475, “Judgemen(”, Appeals Chamber, 22 February
2008, paras 42-45.

Prosecutor v Sesay, Kallon, Ghbao, SCSL.-04-15-T-016, “Decision on the Defence Mation lo Request the
Trial Chamber To Rule That the Prosecution Moulding of Evidence is Impermissible™, Trial Chamber, 1
August 2006,

The Accused mnst be inmade aware of the “legal ingredients of the offence charged™ Prosecntor v.
Kupreskic er al., 1T-95-16-T, “Judgement”, Trial Chamber, 14 January 2000, para. 725.

The attacks including but net being limited to locations within Bombali, Kailahun, Kambia, Port Loke and
Keono Districts:  Prosecutor v. Sesav, Kallon, Gbao, SCSL-04-15-PT-019, “Conecled Amended
Consolidated Indictment”, Trial Chamber, 2 Augusi 2006, para. 83.

Trtal Judgement, paras 1907-1917.
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1%l that it did not have the military capability to cause significant

with ils mandate,
damage to the RUF,'*” that in some cases it acted in self-defence when attacked but in
other cascs did not,'® and that the RUF knew or had rcason to know of UNAMSIL’s
protected status.'®*
As to paragraphs 158 to 172 of the Kallon Response Brief, thc Prosecution relies on
the evidence and the Trial Chamber’s findings as a whole, and in particular, on the
matters refcrred to in paragraphs 4.91 (o 4.104 of the Prosccutlion Appcal Bricf, in
support of the contention that the only conclusion open to a rcasonable tricr of fact is
that the elements of Article 6(1) and/or Article 6(3) are satisficd in relalion to Kallon.
Particular aspects of the evidencc, such as the radio communication referred to in
paragraphs 159-160 of the Kallon Responsc Brief, cannot be considered in isolation.
The question that must be answered 1s: On the evidence as a whole, what other
rational cxplanation could there be for the detention of the peacekccpers? (See
paragraph 4.12 above.)

As 1o paragraphs 173 to 174 of the Kallon Response Brief, the Prosecution refers to
paragraph 4.22 above.

As to paragraphs 175 to 182 of the Kallon Response Bricf, the Prosccution refers to
paragraph 4.25 above. The fact (hat the Indictment may not have sufficiently pleaded
sufficient particulars of Kallon’s personal commission of the crime of hostage taking
is immaterial, since the Prosecution in this ground of appeal does not seck a
conviction on that particular mode of liahility. In any event, the Trial Chamber found
that defects in the indictment concerning Kallon’s personal commission of the attack
against Salahuedin was cured.'®

As to paragraphs 183 to 239 of the Kallon Response Brief, the Prosccution relies on
the Prosecution’s response in the Prosecution Response Brief to Kallon’s Grounds 23
to 28. It is submitted that thc Kallon Defence docs not cstablish that the findings of
thc Trial Chamber werc not open to a reasonable trier of fact. The passage from the
Trial Judgement gnoted in paragraph (85 of the Kallon Response Bricef very clearly

establishes Kallon’s involvement in the detention of Salaheudin, Maroa and others. [t

16l
TaZ
183
164
163

Trial Judgement, paras 1918-1923.

Trial Judgement, para. 1924.

Trial Judgement, paras 1925-1937.

Trial Judgement, paras 1938-1943.

Trial Judgement, paras, 2243-2246; Prosecution Response Brief, paragraphs 2.42 and 2.44,
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is not the case that the Trial Chamber failed to convict Gbao in respect of this
incident.'®® Gbao was found to have ordered the attack directed against Jaganathan.'®’
As to paragraphs 240 to 259 of the Kallon Responsc Brief, the Kallon Defence itscif
acknowledges that “Rule 82(B) requires the showing of extraordinary circumstances
in order to cstablish a conflict of intcrest that might cause serious prejudice to an
accused”.'®® The Prosecution submits that the merc fact that two co-accused at a joint
irial may scck to shift blame to the other is not in itself an “extraordinary
circuimstance” requiring separale trials in order to avoid *serious prejudice” to the
accuscd. Iu any trial of multiple accused charged with the same crimes, it is
commonplace for each accused to seek to blame the other for the crimes, or at least to
emphasise the role of the other accuscd in the crime and to minimise his or her own
role. 1t 1s submitted that the Trial Chamber took this into account when it cvaluated
the evidence in the casc a whole.

An obvious problem that could arisc if the co-accused in such a cuse were tried
separatcly would be that inconsistent verdicts might result in the diffcrent trials. A
single trial of all accused, in which the conflicting evidence of the accused can be
testcd against cach other in the light of all of the evidencc in the case as a whole can
be an effectivc means of establishing the truth. The rights of thc accused are not
thereby prejudiced. Each accused remains entitled to call whatever evidence he or she
wishes in support of his or her case, and to test the cvidence of other aceused in cross-
cxamination. There 1s a fundamental and csscniial public intcrest in ensuring
consistency in verdicts, and for this reason, it i1s desirable to have joint trials of
accused charged with acts committed in the same transaction beforc the same Trial
Chamber on the same evidence.'®’

Other reasons for having joint trials of accused charged with the same crimes include
judicial economy and minimising hardship to witnesscs.'™

The Kallon Defenee has not established that the joint trial in this case was unfair.

As to paragraphs 261 to 262 of the Kallou Response Brief, the Prosecutiou submits

that the principles for determining whether or not cumulative convictions are

166
167
104

(-]

As argued 1n Kallon Response Brief, para. 187.

Sec Trial Judgement, paras. 2247-2248.

Kallon Response Brief, para. 252.

See, for inslance, Prosecutor v. Stanific, Prosecutor v. Zuplianin, IT-04-79-PT, IT-99-36/2-PT, “Decision
on Prosecution’s Motion for Joinder and for Leave 10 Consolidate and Amend Indietments”, Trial
Chamber, 23 Seplember 2008 (“Zupljanin and Stani¥i¢ 23 September 2008 Decision™), para. 49.
Zupljanin and Stanisié 23 September 2008 Decision, paras 46-48.
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permissible in respect of two different crimes are well settled. The Prosccution refers
to paragraphs 4.113 1o 4.119 of the Prosecution Appea! Brief. The Kallon Defence’s

submission on cumulative convictions simply has no merit.

C. Reply to the Gbao Response Brief

() Alleged Abuse of Proccss
4.39 Paragraphs 145 Lo 150 of the Gbao Rcsponse Brief argue that the Prosecution
“continued 1o rely upon findings it knows are questionable” in relying “upon evidence
of Major Maroa’s abduction whilst aware this version of events is in stark contrast to
the account in a slatcment given by Major Maroa himsc!f in 2004."""! However, the
account of Maroa mentioned hy the Defence was not introduced as evidenee before
the Trial Chamber and was never tested in examination in chicl or cross examination.
The Prosecution simply relies on a finding by the Trial Chamber in paragraph 1799,

which reads as follows:

While at the communication centre, Jaganathan saw Maroa and the other
three peacekecpers arriving in a Land Rover, escorted by Gbao. Gbao took
three rifles out of the boot of his car. Maroa was blceding from his mouth
and the other three peacckeepers were limping.”

172

4.40 This finding relies on the testiinony of Ganese Jaganathan and Leonard Ngondi, ** who

were found by the Trial Chamber to be “two reliable witnesses.™ "
4.41 As to the unfounded allcgalion of abuse of process,'” the Prosecution relies on ils

submissions in the Prosecution Response Brief in response to Gbao’s Ground 14.'"

(i) Allegation that Salahuedin was not abducted
4.42 The Gbao Defence further argucs that the Prosecution submitted that Gbao should be
found responsible for aiding and abetting the hostage taking of Salahucdin.'”® However,
what the Prosecution actually said was:
The Trral Chamber found Gbao liable under Article 6(1) of the Statute for

aiding and abetting the attacks dirccted against Salahuedin and Jaganathan
on 1 May 2000, as charged m Count 15. The Prosccution submits that on

Gbac Response Brief, para. 145.

Transcript of 20 June 2006, Ganese Jaganathan, p. 31; Transcript of 29 March 2006, Leonard Ngoudi, p.
32,

** Trial Judgement, para. 578.

'™ Gbao Response Brief, paras 146-150.

Prosecunon Response Brief, paras 4.76 to 4.78.

(Gbao Response Bricf, paras 151-152.

Prosecutor v. Sesay, Kallon, Gbao SCSL-04-15-A 38



4800

the basis of the Trial Chamber’s findings and the evidence in ithe case as a
whole, the only conclusion open to any reasonable tricr of fact is that (Gbao
is additionally guilty under Article 6(1) on thc basis of these facts for the
crime of hostage-taking.'”’

4.43 Tt is obvious that this submission only applies to the sitnation where a pcrson was

actually abducted, thus to the abduction of Jaganathan.’”

(iii) Gbao’s contention that the Prosecution was correct in noting that,
had Gbao been the interlocntor, perhaps the UNAMSIL eonflict
would have been resolved

4.44 The Gbao Defcnce claims thal the Prosecution submitted in paragraph 4.109 of its
Appeal Brief that had Gbao becn the interlocutor, pcrhaps the UNAMSIL conflict
would have been resolved.'”” This conclusion was drawn from onc passage in the

Prosecution Appcal Bricl, which states as follows:

... [tJhe Trial Chamber found that after the first ahductions, Mendy and
Gjellesdad went first 1o the headquarters of the security units in Makeni and
requested Lo speak to Gbao, whom they knew as the “chief securiy officer”
of the RUI. Ngondi was confident that he would be able to reach an
agreement with Sesay, Kallon, Gbao and the others, as thew discussions
had been successful in the past, It 15 submitted that the only rcasonable
conclusion from these findings 15 thal the UNAMSIL commanders saw in
Gbao an important interlocutor to negotiate the release of the hostages."™”

4.45 It i1s misleading for the Gbao Defence to suggest that what the Prosecution mcant by
this was that “had Gbao been the interlocutor, perhaps the UNAMSIL conflict would
have been resolved”™. This was never thc Prosecution’s position. What the Prosccution
in fact said was that thc fact that Gbao was important intcrlocutor of UNAMSIL
showed that he “was aware of the intention ol the RUF to capture and dctain the
UNAMSIL personnel with the intent to compel a third party to act or ahstain [rom
acting.” The Prosecution submitted “that the only conclusion reasonahly open is (hat
Gbao’s acts and words encouraged and supported the commission of the hostage-

taking,”'®!

()

Prosecution Appeal Brief, para. 4.103, referring to Trial Judgement, para. 2265,
'8 Trial Judgement, paras 1786 and 2261,

'™ (Gbao Response Bricf, paras 154-156.

Prosecution Appeal Brief, para. 4.109, citing Trial Judgement, paras 1801-1804.
Prosecution Appeal Brief, para. 4.112.
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(iv) Gbao’s contention that the Trial Chamber did not err in law

4.46 The Ghao Defence seems to support the Prosecution’s argument that in order [or the
third element of the crime of hostage-taking to be fulfilled (intent to compel a State [or
other actor] to act or refrain from acting as an explicit or implicit condition [or the
safety or thc relcase of such pcrson), no threat needs to be communicaled to a third
party.'$?

4,47 Tt is therelore surprising that the Gbao Defence then goes on 1o arguc that the Lainbert
Comnmentary, cited by the Prosecution,'® aclually supports the Trial Chamber’s
perspective on this issuc in stating that “the compulsion must be directed towards a
third party”.'* The Prosecution submits in reply that the word “compulsion” as used in
the Commentary can refer (o the intended compulsion, which, read in the light of the
paragraphs of the Lambert Commentary cited in paragraph 4.31 ol the Proseculion
Appeal Brief, does not necd to be communicated.

4.48 This slightly confused reasoning of the Gbao Deflence does not actually explain how
they came to the couclusion that the Trial Chamher did not err in law. Further, the

Prosecution relies on the submissions in the Prosecution Appeal Brietf and in paragraph

4.19 above.

(v) Gbao’s contention that the Trial Chamber did not err in fact
4.49 The Prosecution’s position is that on thc basis of the evidence and the Trial Chamher’s
findings, the only conclusion open to any reasonable tricr of fact is that the RUF did
detain the peacekeepcers with the intention to compel the Sierra Leonean Government
and/or UN to stop the disarmament process and/or with the intention to utilize their
detention as leverage for hc release of Foday Sankoh, who was arresied on 6 May
2000.'""  The Gbao Defence states simply that it “recalls the arguments in made in
Ground 15 of its Appellant Brief and incorporates these arguments by relerence that

Gbao demonslrated the necessary actfus reus to be found individually criminally

' (Gbao Response Brief, para. 160. “The Dcfence submit in response (hat there is no legal elemen:t thal

requires a threat be commumncated fo a third party because such communication is inherent in the taking ol
hostages.”

Prosecution Appeal Brief, paras 4.31 and 4.32.

(Gbao Response Drief. para. 161, referring to Prosecution Appeal Brief, para. 4.32, citing J.J. Lambert,
Tervorism and Hostages in lmernational Law, A Commentary on the Hostages Convention 1979,
Cambridge University Press, 1990, p. 85.

Gbao Response Briell, para. 162.
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responsible under Count 18.”'"  Although the meaning of this sentence is not entirely
elear, il appears to argue that the actus reus elemenis of the crime of hostage taking was
not established in rclation to Gbao, and to state that in support of this argumcnt the
(Gbao Defence relies on the submissions in the Gbao Appcal Brief in respect of Gbao’s
Ground 15. However, Ground 15 of the Gbao Defence’s Appcal Brief was dropped
“[d]ue to page limitations™.'® If the Gbao Defence meant to refer to Ground 16 of its
Appeal Brief, the Prosecution refers in reply fo its own submissions in the Prosecution

Response Brief in response to Gbao’s Ground 16.'" Further, the Prosecution relies on

the snbniissions in the Prosccution Appeal Brief.

(vi) Gbao’s contention that the Prosecution did mot sufficiently
demonstrate that Gbao possessed the requisite mens rea for Count
18

4.50 The Ghao Defence further alleges inappropriate standards and use of evidence by the

Prosecution.'® The Gbao Defence argnes that “[m]any of the findings relied upon by
the Prosecution in its argnment do not meet the standard rcquired to reverse factual
findings on prosecntorial appcals” and lists five statements from the Prosecution Appeal
Brief'” which argue that certain “infcrences” can be drawn fiom the findings in the
case. The Gbao Defence argues that the iufercuces drawn aud conclusions made hy the
Proscculion do not meet the standard stated in paragraph 1.10 of the Prosecution Appeal
Bricf to reverse factual findings made by the Trial Chamber.'”' Tn reply, the
Prosecution snbmits that in order for thc Appeals Chamber to reverse the Trial
Chamber’s ultimate couclusion (that Ghao was not guilty on Count 18), the Appeals
Chamber must he satisfied that this ultimate conclusion was one that could have been
reached by no rcasonable trier of fact ou the evidence. This standard need not
nceessarily be met in relation Lo every step in the Trial Chamber’s reasoning in rcaching
that ultimate conclusion. Individual findings of the Trial Chamber, or individual itcms

of evidence, may in themselves not suffice to estahlish that no reasonable trier of fact

could have reached the conclusion thal the Trial Chamber did. Howcver, wheun all of

' Gbao Response Briel, para. 163.

"7 (Gbao Appeal Drief, para. 312.

% Prosecution Appeal Brief, paras 7.213 to 7.229.
"% Gbao Response Bricl, paras. 167-170.

Gbao Response Briel, para. 167 i-v.

¥ Gbao Response Brief, para. 168.
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the findings of the Trial Chamber, and all of the evidence, is considered as a whole, the
Appeals Chamber may well reach this conclusion.

4,51 The Prosecution submits that taken as a whole, the findings referred to in paragraphs
4.56 10 4.75 of the Prosecution Appeal Brief cstablish that, when account is taken of the
errors of fact committed by the Trial Chamber, the only conclusion open to any
rcasonable trier of fact on the evidence in the casc and the findings of the Trial

Chamber is that Gbao was guilly on Count 18.

(vii) Gbao’s contention that the Prosecution cannot rely on Exhibit 190

4,52 The Gbao Defcence argues that the Prosecution’s reliance on Exhibit 190 in paragraphs
462 and 4.66 of thc Prosccution Appeal Brief “infringes upon the rights of the
Accused” since “it was originally introduced into the trial record for the sole reason of
providing context to the cross-examination of Jaganathan Ganase by counscl for the
Third Accused and nothing more.”'*

4,53 In rcply, the Prosecution submits that by citing Exhibit 190 the Prosecution did not
intend “to show that Ghao was opposed to disarmament, thereby demonstrating his
mens rea under Count 18”.'" Rather, this document was intended to give some
contextual evideuce to other evidence used. The wording of paragraphs 4.62 and 4.66 of
the Proseculion Appeal Brief clearly shows that. For instance, paragraph 4.62 reads:
“In addition, the Report of the UNAMSIL Headquarters Board of Inquiry also reflects
how the build up of tension was perceived hy UNAMSIL”. The reference to this cxhibit
in paragraph 4.66 of the Prosecution Appeal Brief is simply intended to show that

JNAMSIL Headquarters perccived the events in May 2000 as “hostage taking” as
many of the witnesses did as well. The reference to (his contested document was thus

not used Lo “prove the acts and conduct charged against the Accused” as alleged by

Ghao’s Defence.'”?

(viii) Gbao’s contention that he was not opposed to RUF disarmament
4.54 Paragraphs 175 to 178 of the Ghao Response Brief list a number of transcripts which
are said lo show that Gbao was not opposed to disarmament. Gbao’s Defence mainly

relics on the “conversation that Ghao and Ngondi had which illustrated Gbao’s true

192

(ibao Response Brief, para. 171.
(bao Response Brief, para. 174.
(bao Response Brief, para. 173.

193

144
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attitude towards disamament”.'”® I( is submitted that the Prosecution took into account
the conversations Gbao and the other Accused had with UNAMSIL commanders before
the abductions took place. It is however submitted that these conversations, which had
had given a false confidence to UNAMSIL personnel, stood opposed to the later
behaviour of Gbao and the other Accused once they started the attacks on UNAMSIL
personnel and the abductions. It is therefore submitied that little weight can be given to
these comversalions.

4.55 As to Ghao’s allegation that (hc Trial Chamher erred in fact hy relying upon the
testimony of TF1-071, sinec he “was not a reliable witness in relation to his testimony
regarding UNAMSIL”, the Prosecution refers fo its submissions and arguments in
Section 4 of the Prosecution Response Brief regarding the evaluation of evidence by the
Trial Chamber.

4.56 Turther, as submitled above, the issue In this case is whether on the evidence in the case
as a whole, it was open to a reasonable trier of fact to conclude that the mens rea was
not established. The Proscculion submits (hat it was not open to a rcasonable trier of
fact to so conclude.

4.57 Paragraphs 182 to 184 of the Gbao Responsc Brief argue that Gbao cannot have had the
intent of using detained peacekcepers as levcrage to secure the releasc of Sankoh in
relation to the arrest of Jaganathan, since Sankoh was only arrested five days later. The
Gbao Defence argues that as the arrest of Jaganathan was the only incident in respect of
which Gbao was convicted on Count 15, the Prosecution arsument conccrning the
intent related to Sankoh’s arrest cannot apply to Gbao. The Prosecution confirms that it
docs not rely, in relalion to Ghao, on a contention thal he had the intent that detained
UNAMSIL peacekeepers would be used as leverage to secure the release as Sankoh.
The Prosecution does however rely on its contcution that Gbao had the intent to compel
a third party to act or refrain from acting 1n relation to the disarmament process. As the

Prosecution stated in paragraph 4.108 of the Prosecution Appeal Brief:

The only reasonable inlerence is that due to his role and position in the
RUF hierarchy he must have known aboul the intent of the main
perpelrators to take UNAMSIL personnel as hostages to compel the UN,
the Sieira Leonean Governmenl as well as the international community to
refrain to continue the disarmament, if the RUF demands wcre notl met,

195

Gbao Response Drief. para. 176.
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4,58 Paragraphs 185 to 191 of the Gbao Response Brief make certain observations on the
Kallon Responsc Brief. The Gbao Response Brief states that the Kallon Defence is
seeking 1o implicale Gbao in an attempt to exonerate Kallon. However, it goes on to
say Lhat “there 1s nothing wrong with this approach” but that it is “deeply ironic”.'*®
The Gbao Response Brief thercfore does not appear to raise any specific objection fo
the Kallon Response Brict, and no submission on these paragraphs of the Gbao
Responsc Brief appears to be required from the Prosecution by way of reply.

4.59 Paragraphs 192 10 197 of the Ghao Response Brief challenge ccrtain evidence rclied
upon in the Kallon Response Brief. To Lhe exlent that thesc paragraphs are malterial 10
the Prosecution appeal or thc Prosecution response to the Gbao appeal, the Prosccution

relies in reply on ils submissions in the Prosecution Appeal Brief, the Prosccution

Response Brief, and the present Reply Brief.

5. Submissions regarding sentences

In paragraph 11 of the Gbao Rcsponse Brictf the (Gbao Delcnce suggests that if the

Lh
—_

Appeals Chamber werc to uphold any of the Prosecution’s grounds of appeal, and
werc to increasc the scntence as a result, the Appeals Chamber should impose a lower
sentence than would otherwise be warranted to take account of the fact that the
scntence was increased on appeal.

5.2 The Prosecution suhmits that where a sentence is increased on appeal, there is no
general principle that the final sentence should be lower than would otherwise be
warranted, merely because the sentence is increased on appeal.

5.3 The only authority cited by the Gbao Defence 1s the Aleksovski Appeal Judgement.
However, the circumstances of the Aleksovski case were unusual. The Trial Chamber

197

in that case bad convicted the accused on a single count,” " and had sentenced him to

198

two and a half years’ imprisonment, Since he had already becen in detlention for

longer than this period, thc Trial Chamber ordercd his immediate releasc when the

199

trial judgement was given. In the subsequent prosecutiou appeal, the Appeals

Chamber found that additional critninal conduct should have been included within the

(¥

Gbao Response Brief, para. 191.

YT prosecutor v. Aleksovski, 1T-95-14/1-T, “Judgement”, Trial Chamber, 25 June 1999 (“Aleksovski Trial
Jndgemen(™), para. 230 (outrages upon personal dignity, a violation of the laws or customs of war).
Aleksovski Tnial Judgeinent, para. 244,

Alcksovski Trial Judgement, para. 245,

198
159
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conviction for the count on which he was convicted,” but that this finding in and of
itsclf did not warrant any heavier sentence.””’ However, the Appeals Chamber found
that the sentence imposed by the Trial Chamber was manifestly inadequatc, and a
revised sentence of scven years was substiluted by the Appeals Chamber.®? The
accused was accordingly taken back into the custody of the Tribunal to serve the
remaindcr of his revised sentence.

54  The unusual fealurc of the Aleksovski case was thus thal the accuscd had been at
liberty for a period after the trial verdict was given, on the basis that his sentence had
been fully served, and was then taken back into custody as a resull of the increased
scntenced pronounced by the Appeals Chamher. The Prosecution finds it important to
note thal the quoted portion of the Aleksovski Appeal Judginent that is referred to by
the Gbao Defence omits a crucial consideration of the Appeals Chamber, namely that
“[the accused] has been detained a second timc after a period of relcase of nine

»2%% This takes into account the extraordiuary doublc detention of the

months.
accused. Thereforc the Prosccution submits that (he Aleksovski case can clearly be
distinguished from the case at hand.

5.5 The Gbao Defencc cites no other casc in which the Appeals Chamber suggested that
sentenecs should be lower than otherwise warranted mcrely because they have been
increased by the Appeals Chamher on appcal. The Proscculion is awarc of none. It is
submitted that the approach taken in the Aleksovski Appeal Judgement must be
understood as unique to the extraordinary lacts of that casc.

5.6 Circumstanccs such as thosc pertaining to the Aleksovski case are not present in the

present case. lf is thercfore submitted that the Gbao argument in this respect should

be rejecled.

W See Prosecutor v. Aleksovski, 1T-95-14/1-A, “Judgement”, Appeals Chamber, 24 March 2000 (* dleksovski
Appeal Judgement™), paras 172-173.

Alehsavskr Appeal Judgement, paras 172 and 189

Sce Aleksevski Appeal Judgement, paras 187, 191.

Aleksovski Appeal Judgement, para. 192 (emphasis added).
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Filed in Frcetown,
29 June 2009

For the Prosecution,
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Christopher Staker incent Wag
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HECTOR OLASCLO*

JOINT CRIMINAL ENTERPRISE AND ITS EXTENDED
FORM: A THEORY OF CO-PERPETRATION GIVING RISE
TO PRINCIPAL LIABILITY, A NOTION OF ACCESSORIAL

LIABILITY. OR A FORM OF PARTNERSHIP [N CRIME?

[ INTRODUCTION

On 23 and 25 September 2008, the Pre-Trial Chamber (‘PTC’) of the
Extraordinary Chambers of the Courts of Cambodia (‘ECCC’)
invited Prof. Cassese, Prof. Ambos and the Center for Human Rights
and Legal Pluralism of McGill University to submit, as amici curiae,
written briefs in the case against Kaing Guek Eav, afias DUCH!
(alleged chairman of the headquarters of a special branch ol the
Kampuchean Republic secret police known as S-21 from March 1976
to January 1979)." The following two issues were posed to the amici
curtae: (a) the devclopment of the theory of joint criminal cnterprise
and the development of the definition of this mode of liability, with

* LLM Columbia University. PhD Salamanea University, Professor of Interna-
tional Criminal Law and Inlerpalivnal Criininal Procedure at the Willem Pompe
Institule for Criminal Law and Criminology of the Universily ol Utrecht; Legal
Officer alL ICC Chambers (2004-2009), Member of the Legal Advisory and Appeals
Seetions of the ICTY Office of Lthe Proseemor (2002-2004; Memher ol the Spanish
delegation to the ICC Preparalory Commission (1999-2002). The views expressed
herein are those of the aulhor alone and do not necessarily refleet the views of the
ICC, the [CTY, the United Nations in general or the Spanish Government,

! Duch Case (Pre-Trial Chamber Decision on Appeal against Closing Order
indicting Kaing Guek Eav, alias ‘Dnch’} 00t/18-07-2007-ECCC/OCII (PTC
02)—D99-3-42 (3 Deeember 08) paras 1415 [hereinafter Duch Case Appeal Deci-
sion].

? Duch Case (Co-Investigaling Magistrates Closing Order against Kaing Guek
Eav, alias ‘Duch’) 001/18-07-2007-ECCC/OCII—DI»-59 (8 August 2008) Sections
20-22 (hereinafter Duch Case Closing Order],
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264 HECTOR OLASQOLO

particular reference to the time period 1975-1979; and (b) whether
joint criminal eaterprise can be applied before the ECCC taking
into account the fact that the crinies were committed in the period
1975-1979.°

The amici curige written briefs were submitted on 27 October
2008. On 5 December 2008, the ECCC PTC rejected the Co-Prose-
cutors’ requests to amend the 8 August 2008 Co-Investigating
Magistrates Closing Order (Indictment) in order to include Duch’s
alleged criminal liability pursuant to the notion of joint criminal
enterprise.* Although the ECCC PTC found it unnecessary 1o
address the questions posed to the amici curiae,” the proceedings
before the ECCC PTC have shown that those issues relating to the
nature and customary status of the notion of joint criminal enterprise
contmue to be the subject of a great deal of controversy today.

In this regard, the International Criminal Court (‘ICC") PTC I
dismissal of the Defence’s claim that the concept of co-perpetration in
article 25(3)(a) of the ICC Statute is based on the notion of joint
criminal enterprise, as opposed to the notion of control of the crime,
constitutes further evidence of this situation.®

The present article does not intend to make a comprehensive
analysis of the numerous issues raised by the notion of joint criminal
enterprise,’ also known as ‘common purpose doctrine’.® On the

3 Duch Case Appeal Decision (supra nate 1), at para i4.

* According to Duch Cuse Appeal Decision (fbid), at para 125 and 141, the
Co-Prosecutors had not requested the Co-investigating Magistrates 10 jnvestigate the
malerial [aets underlving the slleged exisieuee of a joint criminal enterprise 1o set up
and run the 5-21 Center in order 10 systematically unlawfully arrest, torture and
murder individuals perceived as conlrary lo the Kampuchea Republie regime.

* 'The ECCC PTC found it unnceessary to address the questions posed to Lhe amici
curige because of the Co-Prosecutors’ lack of timely request to investigate the
materials facls underlying the alleged JCE responsibility. See, Duch Cave Appeul
Deeision {(7bid), at para 142,

$ Katanga and Ngudjolo Case (Pre-Trial Chamber 1 Decision on the Confirmation
ol Charges) ICC.01/04-01/07 (1 Oclober 2008) para 485 ¢! seq [hereiuafter Katargu
and Ngudiola Case Confirmation of Charges].

" The author has undertaken such a eomprehensive analysis in H. Olasolo, The
Criminal Responsibility of Senior Political and Mifitary Leaders as Principals to
fnternational Crimes (London, Hart Publishing, 2009} (in print) [hereinafier Qlasolo
Criminagl Respenyibility],

8 The Prosecutor v Milan Milutinovic et al. (Appeals Chumber Decision on
Dragoljub Qjdanic’s Metion Challenging Jurisdiction—Joint Criminal Enterprise)
[CTY-99-37-AR72 (21 May 2003) para 36 [hereinafier 21 May 2003 ICTY Appeals
Chamber Decision on Join! Criminal Enterprise].
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contrary, it aims only to shed some light on two aspects, First, the
nature of the overall notion of jeint criminal enterprise; is it a theory
of co-perpctration giving rise to principal liability, a notion of
accessorial liahility or a form of partnership in crime? Second, the
problems posed in recent years by the application of the third or
extended category of joint criminal enterprise witl also be addressed.
Furthermore, in order to [ully address these issues, it is necessary to
first briefly discuss the related notion of control over the crime.

[I THE NOTION OF CONTROL OVER THE CRIME

International crimes have a number of distinctive features, They
usually take place in situations of large scale or widespread crimi-
nality. They are also generally carried out by “groups of individuals,
military details. paramilitary units or governmental officials acting in
unison oOr in pursuance to a policy”.” Furthermore, individuals who
plan and set into motion international crimes are often geographi-
cally remote from the scene of the crimes when they takc place and
have no contact with those low level members of their organisations
who physically carry out the crimes.'®
As a result, accerding fo some authors:

“When such crimes are committed, it is extremely difficult to point ant the specific
contribntion made by each individnal participant in the collective criminal enterprise,
becausc {i} not all participants acted in the same manner, bul rather each of them
may have played a different role in planning, organizing, instigating, coordinating,
execuling, or othcrwise contribuling to the criminal conduct, and (ii) the evidenee
related to each individual’s eonduct may prove difficnlt if not impossible 1o find [...]
To obscure responsibility in the fog of collective criminality and Ict the crimes go
unpnnished would be immoral und contrary Lo the general purpose of criminal law ol

* Duch Case (Amicur Curize Brief of Professor Antonio Cassese and Members of
the Jonrnal of International Criminal Justiee on Joint Criminal Enterprise Doctrine)
001/18-07-2007-ECCC;OCIY (PTC 2)—-D99-3-24 (27 October (%} in this voinme, at
5.1.2 [hereinafter Cassese Amicus Curize Brief].

'® Those individuals who physically carry out the objeetive elements of the erimes
hove been referred 10 with ditlerent expressions such as ‘direct perpetrators’, ‘prin-
cipal perpetralors’, ‘'malerial perpetrators’, ‘physieal perpetrators’, ‘relevanl physieal
perpetrators’ or ‘perpetrators behind the direcl perpetrators/aciors’. See The Pros-
ecutor v Radoslav Brdunin (Appeals Chamber Judgmenl) [CTY-99-36-A (3 Apiil
2007) para 362 [hereinafter Srdanin Case Appeals Judgment].
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protecting the commuaity [rom deviant behavior that causes serious damage to the

peneral interest. This damage is all the more severe in the contexl of colleclive
w1l

criminalily’™.
Nevertheless. the legality and fair trial principles—which are cor-
nerstones of international criminal law'?—prohibit the cxpansion of
any thcory of criminal liability in order to circumvcent the lack of
evidence on the specific role played by those individuals somehow
involved in the planning, preparation and execution of large scale or
widespread campaigns of criminality. As a result, in the view af the
author, the main problem posed by the speeific features of interna-
tional crimes resides in the eonsideration of senior political and
milirary leaders who plan and set into motion large-scale or sys-
tematic campaigns of c¢riminality as mere accessories (as opposed 1o
principals) to the crimes physically committed by their subordinates.
This does not reflect the central role that senior political and military
leaders usuaily play in the commission of international erimes, and
often results in a punishment which is inappropriately low consid-
ering the wrongdoing of their actions and omissions.’

As a result. international criminal law has put a particular
emphasis on the development of notions, such as ‘control over the
crime’ and ‘joint criminal enterprise,” which aim at better reflecting
the central role played by senior political and military leaders in
campaigns of large scale and systematic criminality.

The notion of control over the crime—which was first applied by
the International Criminal Tribunal for the former Yugoslavia
(1CTY’) in the Stakic Case Trial Judgment'* and has been subse-
quently elaborated on by the ICC—reflects a material-objective
approach to the notion of perpetration, and therefore to the dis-
tinction between principal (perpetration) and accessorial or derivative

"' Cassese Amicus Curiac Brief, supra nole 9, at 5.1.2.

2 g Cryer, H. Friman, D. Robinson aud E. Willmshurst, futernational Crimingl
Law and Procedure (Cambridge, Cambridge University Press, 2007), at 30!.

13 The Prosecutor v Dusko Tudic (Appeals Chamber Judgment) ICTY-94-1-A (13
July 1999) para 192 [hereinafler Tadic Cuse Appeals Judgment).

% The Prasccutor v Milomir Stakic (Judgment) ICTY-97-24-T (31 July 2003) paras
439 ¢t seq thercinafler Stakic Case Trial Indgment]. See also H. Olasolo and A Pérez
Cepeda, The Notion of Controt of the Crime in the Jurisprudence of the ICTY: The
Stakic Case, 4 Internalional Criminal Law Review 476 (2009) [hereinaller Qlasolo
and Pérez Cepeda).

LeDF



JOINT CRIMINAL ENTERPRISE AND ITS EXTENDED FORM 267

liability (participation).’> As ICC PTC I has held, according to this
nolion, perpetrators or principals to the crime are those who domi-
nate the commission of the crime in the sense that they decide whe-
ther the crime will be carried out and how it will be performed.'®

The notion of control over the crime combines an objective ele-
ment consisting of the factual circumstances that led to control over
the erime, and a subjeetive element consisting of the awareness of the
factnal circumstances that lead to such control.!” As a result.
according to ICC PTC I, this notion ‘represents a synthesis of", and
‘reconciles’, the formal-objeetive and the subjective approaches to the
notion of perpetration and to the distinction between principal and
aeeessorial liability.'®

'* According to the material-objective approach. perpetration and participation
are distinguished on the basis of the level and intensity of the conlribntion 1o the
exccution of Lhe objective elements of the crime. Perpetralion reqnires that thc
confribulion be ¢ssential for the ecmpletion of the crime in the sense tha: without il
the crime wotld nol have been committed. Those who snpport this approach pnstify
it by the higher danper emganaling [rom priacipals (o the crime in comparison to
accessaries dne to the different level and intensity of their respective contribntions 1o
the eommission of the crime. See for all C. Roxin, Awforia y Dominio del Hecho en
Derecho Periaf (6th edn, Madrid, Marcial Pons, 1998), p. 58 [hereinaller Roxin
Autoria); A. Gimbernat Ordeig, Autor y Complice en Derecho Penal (Madrid, Uni-
versidad de Madrid, 1966), pp. 115117 {hereinafter Gimbernat Ordeig]; F. Mnfioz
Conde and M. Guareia Aran, Derecho Penal: Parie Gencral (Derecho Penal: Parte
General (5th edu. Yalencia, Tiranl lo Blaneh, 2002), pp. 448-449; and J.M. Zngaldia
Espinar (ed), Derecho Penal: Purte Generui (Valeneia, Tiranl lo Blanch, 2002).
pp. 734-735 [hereinaller Zngaldia Espinar]. See also H. Gldsolo, Reflections on the
Treutment of the Notions of Conirol of the Crime and Joint Criminal Enterprise in the
Stakic Appeal Judgernent, 7 International Criminal Law Review 143 (2007).

'* Lubanga Case (Pre-Trial Chamber | Decision on the Confirmation of Charges)
1CC-01/04-01/06 (2% Jan 2007) para 320 [hereinalter Lubanga Case Confirmalion of
Charges): and Karanga and Ngudjsio Case Confirmation of Charpes (supra note 6), at
para 485,

7 Katanga and Ngudiole Case Confirmatian of Charges [bid), at para 484,

'* According to the formal-objeetive approach, perpetrators or principals (o the
crime are only those persons who carry onl one or more objeetive elements of the
crime, whereas partieipanls or accessories to the erime are those others who con-
tribute in any other way 1o the commission of the crime. The subjeclive approach
looks al the distinction between perpetralion and participation in the personal
attitude vis-a-vis the crime of each persen involved in its eommission. As a resuli,
regardless ol the nature and scope of the contribution 1o the commission ol
the crime, principals {a the crime are orly those who make (heir contribulion wilh
the intenl 1o have (he ¢rime as Lheir own deed. Those persons who contribute 1o the
commission of the ¢rime with the intenl not to have the crime us their own deed and
subordinating their will to ihat of the perpelralor(s) are to be considered accessorics
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Furthermore, the notion of control of the crime has three main
manifestations'”:

(i) direct perpetration, according to which, those persons, who
physically carry oul the objective elements of the crime with the
subjective elements required by the c¢rime in guestion, have the
control over the crime {(also known as ‘control of the action’);

(ii) indirect perpetration, according to which, those persons, who do
not physically carry out the objective elements of the crime, can
also have the control over the crime if they indirectly commit the
crime by using the physical perpetrators as an ‘instrument’ or a
‘tool’ who is controlled by their dominant will (2lso known as
‘controi of the will’); and

(ii)) co-perpetration based on functional control, according to

which, when the objective elements of a crime are completed as
a result of the sum of individual contributions of several per-
sons on the basis of the principle of divisions of tasks, those
persons who can [rustrate the implementation of the common
plan by withholding their essential contributions have also
control over the crime.

As ICC PTC I has highhghted, “indirect co-perpetration’ based on
a combined application of indirect perpetration and co-perpetration
based on joint control, constitutes a fourth manilestation of the no-

tion of control over the crime, which is mainly applicable to two types

of scenarios?:

Foowmote 18 conlinted

10 the crime. See E. Mezper, Tratade de Derecho Penal, Yol Il {Madrid, Ediiorial
Revista de Derecho Privado. 1957), pp. 339-340; Roain Auforia, supra note 15, a1 71;
Gimberuat Ordeig, supra note 15, at 19-22 and 42-44; Zogaldia Espinar, supra note
15, at 732-734; P. Gillies, Criminal Law (3th ed, North Ryde, LBC Information
Services, 1997}, pp. [57-158 [hereinafler Giflies]; J.C. Smith and B. Hogan, Criminal
Law (11th ed, London, Bnllerworihs, 2005), pp. 166-168 [hereinaller Smith &
Hopan].

'* Lubunga Case Confirmation of Charges, sypra note 16, at para 332; und
Katanga and Ngudjolo Case Confirmation of Charges, supra note 6, nt para 488, See
also supra note 15,

® One could even imagine an additional scenario in which this fourth manifes-
Intion of the notion of control over the crime could be applicable. This would take
place when not all co-perpetrators conirol one organizalion (or a parl thereof). In
this scenario, those co-perpelrators whe do not control any organization would
co-ordinale the implemnentation of the comnon criminal plan by those other
co-perpetrators who use their organisations to have the crimes committed.
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(i) When several politieal and military leaders who have joint control
over one hierarchieal organisation {or a part thereof), such as the
military, the police, large paramilitary groups or certain organised
armed groups, use it 1o secure the commission of the crimes?';

(ii) When scveral political and military leaders, who are each of

themn in control of a different hierarchical organisation (or a part
thereol) direct their different organisations to implement in a
coordinated manner a common criminal plan. >

III THE NATURE OF THE NOTION OF JOINT CRIMINAL
ENTERPRISE

3.1 First Approach 1o the Notion of Joint Criminal Enterprise

The notion of ‘joint criminal enterprise’, or the ‘common purpaose’
doctrine, as interpreted by the ad hoc Tribunals, provides that where
a crime is committed by a plurality of persons acting together in
pursuance of a common criminal purpose, every member of the group
is criminally liable, no matter the importance of his contribution.*?
In order to become a participant in a joint criminal enterprise, it is

2! This is the factual situatiou in the German Border case, where the East Germany
National Defence Councii, which was Lhe organ responsible lor defence and security
matters in Easl Germany, was comprised of several members who jointly issued
those decisions in executiou of which crimes were commilled at the border between
East and Wesl Germany. Nevertheless, the German Federal Supreme Court failed to
address the horizonlal relationship belween Lhe members of the Conncil, and only
applied the notion of indirecl perpelration. See Entscheidungen des Bundes-
gerichtshofs in Strafsachen 40, p. 218,

** This is the factual scenario in the Katanga and Ngudjolo and Bemba cases helore
the ICC, and in ihe Stakic case before the ICTY. See Katangu and Negudiele Case
Confirmation of Charges (supra note 6), at paras 540-382; und Bermbua Case (Pre-Trial
Chamber 11 Decision on the Prasecutor's Application for a Warrant of Arrest
against Jean-Pigrre Bemba Gombo) ICC-01/05-01/08-14-TEn (10 June 2008) paras
69-84. See also Stakic Case Trial Judgment (supra nele 14), at paras 738-744, 774,
818, B22 and 826. In Lhis lasl casc, ICTY Trial Chamber I used the expression
‘co-perpetralorship’ Lo refer to the eombined application of the notions of indirect
perpetration in ils variant ol Organised Strueture of Power and co-perpetration
based on joint control, See the explanation hy Qldsolo and Pérez Cepeda, supra note
14, at paras 512-514.

B3 Gee infranote 26. On the importance of the notion of Joinl Criminal Enterprise, see
N. Piacente, frnporfance of the JCE Docirine for the ICTY Prosecuitorial Policy, 3 Tournal
of International Criminal Tustice 448 (2004); M. Osiel, The Banality of the Good: Aligning
Inceniives ugairst Mass Atrocity, 105 Columbia Law Review 1783 (2005).
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not sufficicnt to agree with the common criminal purpose; if is also
necessary to make a contribution to its implementation with a view to
commit the crimes that are either the ultimate geal of the enterprise
or the means through which the goal of the enterprise is to be
achieved.” This intent must be shared by all participants in a joint
criminal enterprise, no matter whether they are physical perpetrators
or senior political and military leaders.?’

The level of contribution of those participating in a joint criminal
enterprise is secondary.?® What really matters is that they make their

2 Tudic Case Appeals Indgment, supra note 13, a1 para 227. See also The Pros-
ecutvr v Milorad Krnojelue {Appeals Chamber Indgment) ICTY-97-25-A (17 Sep
2003} para 31 [hereinafler Krnojelac Case Appeals Yndgmenl];, The Prosecuior v
Mitar Vasidjevic (Appeals Chamber Judginent) ICTY-98-32-A (25 Feb 2004) para
100 [hereinafter Vasiljevic Case Appeals Indgment); The Prosecutor v Kvocka ct al.
fAppeals Chamber Judgmentl LCTY-98-30/1-A (28 Feb 2005) para 96 [hereinafter
Kvocka Case Appeals Indpment]; The Prosecutor v Stakic [Appeals Chamber
Jndgment) ICTY-97-24-A (22 Mar 2006) para 64 fhereinafter Stakic Cose Appeals
Jndgment); The Prosecutor v Krajisnik (Jndgment) ICTY-00-39-T (27 Sep 2006) para
833 [hereinafter Krgjisnik Case Trial Judpgment], Brdanin Case Appeals Judgment
{Above n 10) para 364; and The Prosecutor v Milan Martic (Appeals Chamber
Jndgment) ECTY-95-11-A (8 Ocl 2008) para 82 [hereinafter Marrie Case Appeals
JTudgmnent].

3 Tadic Case Appeals Judgment (fbid), atl pura 228; Krnajelac Case Appeals
Judgment (Fbid), at paras 32-33; Vasiljevic Case Appeals Judgmenl (/hid), at para
101; Kvacka Case Appeals Judgmenl (fid), at paras 82, B3, 89; Stakic Case Appeals
Judgment {fbid), al para 65; Brdanin Case Appeals Judgmenl (Above n 10}, al para
365; The Prosecutor v Blagoje Simic et al. (Judgmen) [CTY-95-9-T (17 Oct 2003)
para 138 [hereinafter Sintic Case Trial Indgment]; and Krajisnik Case Trial Judgmenl
(fhid) at paras 879, 883,

8 Sce Tadic Case Appeals Judgment (fbid) at paras 227. 229. The Kvocka Case
Appeals Jndgment (Fbid), at paras 97-98, 104, rejected lhe Kvocka Case Trial
Judgment's eonclusion that the contribntion to the implementation of the common
criminal plan must be ‘significanl’ or ‘substantial’. The Fasifievie Case Appeals
Judement (fhif}, al para 100; The Prasecuior v Radosiay Brdanin (Judgment) ICTY -
99-236-T (1 Sepiember 2004) para 263 [Brdonin Case Trial Judgment]; and the
Krajisnik Case Trial Judgment (fbid), at para 883, took the same approach that the
Kvocka Case Appeals Judgement. The Rrdanin Case Appeals Judgment referred
again Lo the ‘significant conlribulion’ reqnirement. Nevertheless, such a referenee
was accompanied by 4 guote from paragraph 97 of the Kvocks Case Appeals
Judgment, As a result, Lthe author considers thal i) ihe conclusion of the ICTY
Appeals Chamber in the Brdanin case i3 an evidenliary oue, according o which,
when the jarent of the defenduni is to be inferred from his level of contribution, this
must be ‘significant’: and (i) that the requisite level of contribution in the imple-
mentation of the common criminal plan remains, as a matter of law, fairly low. This
has not been altered by the reference to the Brdanin Case Appeals Judgment made in
the recen! Martic Case Appeals Judgmen (supra note 24), at para 84.
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contributions with the aim of furthering the common criminal pur-
pose.” Hence, minor contributions, including {urther planning and
preparation of the actual commission of the crimes, may suffice as
long as the common crimiral purpose is shared.®® Likewise, major
contributions with knowledge of the common criminal purpose, but
without sharing it, will not suffice for cnnminal liability to arise under
the notion of joint criminal enterprise.’

Accordingly, for the notion of joint criminal enterprise or the
commeon purpose doctrine, the essence of the wrongdoing lies in the
shared intent by all the participants in the enterprise to commit
the crimes encompassed by the common criminal purpose.”® When
the crimes are eommitied within a system of ill treatment (syslematic
form of joint criminal enterprise), the shared intent to commit the
core crimes carried out through sueh a system is inherent to the

¥ Tadic Case Appeals Judgment (fbid), u1 para 228; Krnojelac Case Appeals
Judgmenl (supra note 24), at para 84; Kvocka Case Appeals Judgment (Fid), at para
B2; Vasilieric Case Appeals Judgment (fbid), at para 97; Siakic Case Appeals
Judgment (Above n 24), al para 65; Brdanin Case Appeals Judgmeut {supra note 10)
al para 363; Simic Case Trial Tudgment (fbid), al para 157; Krajisnik Case Trial
Judgment (bid). at para 7%; See also A. Bogdan, Individual Criminal Responsibility in
the Execution of o "Joint Criminal Enfterprise” in the Jurisprudence of the Ad hoc
International Tribunal for the Former Yugosavia, 6 lnternational Criminal Law
Review 63-120, 82 (2006).

* See supra nole 26. Concurring K Gnstalson, The Requirements of an “Express
Agreemen:” for Joint Criminagl Enterprise Liability: A Critique of Brdunin, 5 Journa)
of International Criminal Jnstice 141 (2007). However, A.M. Danner and 1.5,
Maritinez, Guwilly Associations: Joini Crirningl Ewterprise, Command Responsihility
and the Development of International Criminal Law, 93 Californiy Law Review
150-15! (2005) emphasize the need lor the interpeetation ol the notion of joint
criminal enlerprise as requiring a significant level of contribution ta Lthe implemen-
lation of the common criminal plan. Likewise, J.D. Ohlin, T#hree Conceptual Prob-
lems with the Doctrine of Joint Criminal Enterprise, 5 Journal ol International
Criminal Justice 89 (2007) [hereinafter Ohlin] proposes 10 require a “substantial and
indispensable contribntion’ before crirunal liability 1s invoked for participalion in a
joinl criminal eaterprise under art. 25 (3)(d} RS.

2 This has been made particularly clear in the context of the distinction between
the neiions of joinl criminal enterprise and aiding and abetting. See Tadic Case
Appeals Judgment (supra note 13), al para 229; Vasilievic Case Appeals Judgment
(supra note 24), at para 102; 21 May 2003 ICTY Appeals Chamber Decisiou on Joiut
Criminal Enterprise {supra nolc 8), at para 20, and Krgjisnik Case Trial Judgment
(supra note 24), at para 885.

"% 21 May 2003 ICTY Appeals Chamber Deeision on Joint Criminal Enterprise
(fbid), at para 20.
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awareness of its nature and the intent to further it.*' Criminal
responsibility for the commission by other members of the criminal
enterprisc of foreseeable crimes, which are not part of the common
criminal plan, only arises as long as there is a shared intent by all
participants in the enterprise to have the corc crimes of the cnterprise
committed.”

3.2 The Notion of Joint Criminal Enterprise since the 21 May 2003
Decision of the ICTY Appeals Chamber: Turning a Notion of
Partnership in Crime or Accomplice Liability into a Notion of
Co-perpetration

The Charters and case law of the [nternational Military Tribunal and
the Intcrnational Military Tribunal for the Far East embraced a
unitary {‘monistic’) model, which did not distinguish between the
perpetration of a crime (which gives rise to principal liability) and
participation in a ¢rime committed by a third person (which gives rise
to accessorial or derivative liability).”® Furthermore, although article
11(2) of Allied Contrel Council Law No. 10 introduced, for the first
time, the distinction bctween principal and accessorial liability in
international criminal law,** military tribunals acting under Allied
Control Council Law No. {0 embraced also the unitary model.**
As a result, the application of any notion of criminal liability,
somewhat akin to joint ¢riminal cnterprise in World War (I related

3! Tadic Case Appeals Judgment (Above n 13), ar para 228; Krnojelac Case
Appeals Judgmenl (Above n 24), al paras 93-94; KRvacka Case Appeals Judgment
{Above n 24), al para 82; and Brdanin Cuse Appeals Judgment (supru nole 10), al
para 365 See also E. van Sliedregl, Joint Criminal Enmterprise as a Pathway fo
Convicting Individuals for Genocide, 5 Journul of International Criminul Justice 185
{2007 [hereinafter van Sliedregt].

T Tadic Cuse Appeals Judgment (/bid), at para 228; Vasidjevic Case Appeals
Judgment (Above n 24), at para 101; and The Prosecutor v Tihomir Blaskic (Appeals
Chamber Judgment) ICTY-95-14-A (29 July 2004) para 33 [hercinafier Blaskic Cuse
Appeals Judgment]. See also H. van der Wik, Joint Criminal Enterprise: Possibilities
and Limilations, 5 Sournal of International Criminal Justice 96 (2007) [hereinafter vau
der Wilt], and van Sliedregr (fbid), al 186.

¥ Cassese Amicus Curiae Brief (supra nole 9), at 5.2.1. Sce alse G. Werle, Tratade
de Dereche Penal Internacional (Valeneia, Tirant lo Blanch, 2003), p. 211, n 636
[hereinafler Werlcl; and K Ambaos, La Parre General del Derecho Penal Internacional:
Buses para ung Elaboracion Dogmdtica (Uruguay, Kourad-Adenauer-Stiftung, 2005),
p. 75 [hereinafter Amhas].

M Art 11(2) of Allied Conlrol Council Law No. 10.
3% Werle, supra nole 33, al 211, u 636; and Ambos, supra note 33, a1 75.
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cases was made under the following premise; such notion constituted
a theory of partnership in crime which gave rise to criminal lhiability
that was not per se qualified as principal or accessorial. This ap-
proaeh s consistent with the fact that in those common law juris-
dictions where the notion of joint criminal enterprise originated,
participation in a joint criminal enterprise gives rise to principal lia-
bility if the accused physically commits the crime, and to accessorial
liability 1f this is not the case—and this is applicable to both the
foundational ¢rimes of the enterprise and any foresecable incidental
crime committed in the execution of the common criminal plan.*®

In 1999, the Tadic Case Appeals Judgment, alter stating that the
notion of joint criminal enterprise was muplicitly included in article
7(1) of the ICTY Statute, addressed the following issue: Whether
joint criminal enterprise was part of any of the five modes of criminal
hability explicitly referred to in article 7(1) of the ICTY Statule
(planning, instigating, ordering, committing or aiding and abetting);
or whether it constituted an additional mode of liability falling within
the general scope of application of article 7(1) of the ICTY Statute.”’
As a result, the question arose as to the exact nature of the notion of
joint criminal enterprise. In particular, whether it constituted a theory
of (1) co-perpetration giving rise to principal liability (and thus [alling
under the heading “‘committing” in article 7(1) of the ICTY Statute);
(ii) accessorial or derivative liability; or (iii) partnership in crime or
accomplice liability in a common law sense (which could give rise to
prineipal or accessorial hability depending on the defendant’s con-
tribution and state of mind).

As van Sliedregt has pointed out, the Tadic Case Appeals Judg-
ment did not provide a clear answer lo this question, as it used
simultaneonsly the expressions ‘accomplice liability’*® and ‘co-per-
petration™ to refer to the notion of joint criminal enterprise.*® Only
if the [CTY Appeals Chamber understood at the time it issued the
Tadic Case Appeals Judgment that the notion of joint criminal

* Gillies. supra nole 18, al 173; and Swmith and Hogan, supra note 18, at 169. See

also K. Hamdorf, The Concept of a Joint Critninal Enterprise and Domestic Modes of

Liabtiluy for Parties to a Crime: 4 Comparison of German and English Law, 1 Journal
of [nternational Criminal Justice 208 (2007), at 221-223; and van Sliedregt, supro
note 31, at 197.

V7 Tadic Cuse Appeals Judgment (supra note 13), aL para 220.
® Ihid, at para 220.

¥ Ihid, at para 192.

* vau Sliedregt, supra note 31, at 189,
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enterprise constituted a theory of partnership in crime (or accomplice
liability in a common law sense), would the simultaneous use of both
expressions be consistent.*' Such an interpretation would also be
consistent with (i} the application of any notion of criminal liability
somewhat akin to joint criminal euterprise in World War I1 related
cases; and (ii) the nature of joint criminal enterprise in those common
taw jurisdictions where it originated. Moreover, one should keep in
mind that, at the time the Tadic Case Appeals Judgment was issued,
the ICTY case law had not clearly adopted yet a dualist system of
criminal liability based on the distinction between principal and
accessorial liability.

As a consequence, the 21 May 2003 ICTY Appeals Chamber
Decision on Joint Criminal Enterprise would constitute the first
ICTY Appeals Chamber’s decision stating unambiguously that under
customary international law (as well as under article 7 of the ICTY
Statute): (i) there is a distinction between principal and accessorial
liability; and (ji} the nouon of joint criminal enterprise is not a notion
of partnership in erime {accomplice liability in a common law sense)
insofar as it constitutes a notiou of co-perpetration (principal liabil-
ity) which falls under the heading ‘committing’ in article 7 (1) of the
ICTY Statute.*?

Subsequently, this approach has been followed by the ICTY Ap-
peals Chamber in the meoJr'.«.’z'i.anrr,‘13 Vasf.ﬂr‘evic,“ Blaskic®® Krstic,*®

! The conclnsions on the fonndation of the notion of joinl criminal enterprise
reached nnder 5.2.2 of the Cassese Amicus Curiae Brief (supra nole 9} appear to also
support this interprelation. Indeed, even if the nolion of joint criminal enterprise is
understood as a general lheory of partnership in crime, one has problems to
understand how its existence is supporied by notions as diverse as: (i) the doctrine of
‘joint nnlawful euterprize’ and joint enterprise liability'; {ii) the doctrines on con-
spiracy and complicity in the United Stales; {iii} the notions of criminal association
and complicity in countries such as Franee, [laly, Korea, Switzerland and the former
Socialist Federul Republic of Yugoslavia; and (iv) the notions of
eo-perpetration and eomplicity in eountries snch as Belgivm and Germany.

4121 May 2003 ICTY Appeals Chamber Decisioy on Joint Criminal Enterprise
{supra note 8), a1 paras 20, 31,

4 Kraojelac Case Appeals Judgmenl (mpra note 24), at paras 30, 7.

Y Vasilievie Case Appeals Tudginent {supra note 24), a1 paras 95, 102,

“* Blaskt Case Appeals Judgment (supra note 32), al para 33.

* The Prosecutor v Radistav Krstic (Appeals Chamber Judgment) ICTY-98-33-A
(19 April 2004) paras 134, 137, 266-269,
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Kvocka,” Simic,*® and Brdanin®® Cases Appeal Judgments. Likewise,
the ICTR Appeals Chamber has also embraced this approach, in
particular, in the Niagkirutimana™® and Gacumbitsi®' cases. As a result,
after the 21 May 2003 ICTY Appeals Chamber Decision on Joint
Criminal Enterprise, ud hoc Tribunals Appeals Chambers case law
has embraced a subjective approach to the distinction between
principal and accessorial liability based on the notion of joint crim-
inal enterprise.

According to this approach, wherc crimes are committed by a
plurality of persons acting together, the distinction between princi-
pals and accessories to the crimes is grounded in a subjective criterion
consisting of the sharing of the common criminal purpose of the
enterprise, Those who make their contributions with the aim to have
the core crimes of the enterprise committed are principals to the
crimes, regardless of the importance of their contribution.”? Those
others who carry out major contributions with knowledge of the
common criminal purpose but without sharing it are not members of
the joint criminal enterprise, and therefore can only be accessories to
the crimes pursuant to other modes of liability provided for in articles
6 and 7 of the ICTR and ICTY Statutes (in particular aiding and
abetting).>

The 21 May 2003 [CTY Appeals Chamber Decision on Joint
Criminal Enterprise, and the subsequent ad hoc Tribunals Appeals
Chambers case law, have also upheld the customary status of (i) the
above-mentioned subjective criterion to distinguish between principal
and accessorial liability; and (i) the configuration of the notion of
joint criminal enterprise as a theory of co-perpetration.s"

47 Kvocka Case Appeals Judgment (supra nole 24), at para 79.

“8 Implicitly in Prosecuror v Simic €t al. (Appeals Chamber Judgment) ICTY-95-9-
A (28 November 2006) para 243, n 265.

* Implieitly io the Brdanin Case Appeals Judgment {supra note 10}, at paras 431,
434, 444--430.

M The Prosecutor v Gerard Niakirutimana arnd Elizaghan Niakirutimana (Appeals
Chamber Judgment) ICTR-96-10-A (13 December 2004) para 462.

3! Syhvesire Gacumbitsi v The Prosecutor (Appeals Chamber Judgmeat) ICTR-
2001-64-A {7 July 2006) para 158,

2 21 Muay 2003 ICTY Appeals Chamber Decisiou on Joint Criminal Enterprise
{supra note 8), at para 20.

> Ibid.

* See supra n. 41-51.
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The author has explained in detail elsewhere why he cannot share
this conclusion.*® For the purpose of this article, it suffices to high-
light that, since 2003, the ad hoc Tribunals Appeals Chambers case
law has exclusively relied in support of the said conclusion on the
analysis made by the Tudic Case Appeals Judgmeat in 1999. In this
regard, the latest ICTY Appeals Judgment on the matter has high-
lighted:

“With regard to the contention that JCE had no basis in inlernalional customary law
at the (ime relevant to Marué’s case, the Appeals Chamber recalls that it is well
cstablished in the Tribunal’s jurisprudence that JCE existed in customary interna-
tional law at Lthe time relevant to Lhe charges against Martic. In Tadié, the Appeals
Chamber conducted a thorough analysis ol pre-199 | international criminal case-law
and concInded thal “the nation of common design as a form of accomplice liability is
firmly established in customary international law”.?®

However, little support can be provided by this analysis in light of the
fact that i was earried out at a time in which the ad hoc Tribunals’
case law (1) had not clearly adopted yet the distinction between
principal and accessorial liability; and (ii) understood the notion of
jomnt criminal enterprise as a theory of partnership in crime or
accomplice liability in a common law sense, In this regard, the author
is of the view that article 25(3) of the ICC Statute is more in line with
the treatment of the notion of joint criminal enterprise in WW 11
related case law and in the Todic Case Appeals Judgment, than the 21
Muay 2003 ICTY Appeals Chamber Decision on Joint Criminal
Enterprise and the subsequent ad hoc Tribunals Appeals Chambers
case law.

Article 25(3) of the ICC Statute affirms the distinction betwcen
principal and accessorial liability®? (just as the 21 May 2003 ICTY
Appeals Chamber Decision on Joint Criminal! Enterprise does).
However, instead of altering the nature of the notion of joint criminal
enterprise So as to portray it as a theory of co-perpetration and
affirming the customary status of this new concept, the drafters of the
ICC Statute:

3 Qlasolo, supra noic 7, Ch 2.vii.

3 Martic Case Appeals Judgment (supra notc 24), al para 80, citing the Todic Case
Appeals Indgment (Above n 13), at paras 194-220.

37 Lubanga Case (Pre-Trial Chamber [ Deeision on Prosecution’s Application for
Warrant of Arrest) ICC-01/04-01/06 {10 Feb 2006) para 78; Lubanga Case Confir-
mation ol Charges {supre notc 16), at para 320, and Katanga and Ngudjolo Care
Confirmation of the Charges (supra note 6), at paras 466 and 467,
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(i} provided in paragraph 3(a) of article 235 of the [CC Statute [or a
material-objective criterion {the notion ol control over the
erime) to distinguish between principals and accessories to the
crime”®; and

(ii) included in paragraph 3(d} of article 25 of the ICC Statute a
notion somewhat akin o that of joint criminal enterprise, with
full respect for its traditional nature as a theory of partnership in
crime or accomplice liability.”

As a result, whenever a crime is committed by a plurality of per-
sons acting together in pursuance of a common criminal purpose, one
will analyze whether the defendant is a principal to the crime in light
of the different manifestations of the notion of control over the crime
(direct perpetration, indirect perpetration, co-perpetration based on
joint control or indirect co-perpetration).®? In this regard, Ambos has
underscored in his Amicus Curige Brief that:

‘Il one construes JCE [ as conlaining objective and subjective elemenis, in the sense
of the functional control concept, il eun be considered as a form of co-perpelration
within Ihe meuning of Art. 25 (3) (aj alt. 2 [CC Statule and as such as a form of
commission pursuant to Arl. 7 {{) ECTY/Art. 6 (1) ICTR Statutes™.”!

If the defendant cannot be regarded as a principal to the crime
pursuant to article 25(3)(a) of the [CC Statute, one will analyze
whether he can be considered an accessory pursvant to (i) the tra-
ditional notions of accessorial liability provided for in article 25(3)(b)
and (c) of the ICC Statute (ordering, soliciting, inducing and aiding

¥ Lubanga Case Confirmalion ol Charges (supra nole |6), at paras 133-341; and
Kaianga and Ngudjole Case Confirmation of Charges (supra note 6), al para 488(a),
520 and 32[. See also inter afiq J.M. Gdmez Benitez, Elementos Comunes de los
Crimenes contra la Humanidad en el Estanio de fa Corte Penal Iniernacional 42
Actualidad Penal 1121-1138 (2002); K. Ambags, Article 23: Individual Crimiunal
Respoensibility in O TrifTlerer (ed), Conmuentary on the Rome Statute of the Inter-
rational Crintinal Court (Baden-Baden, Nomos, 1999), p. 47% [hereinafter Ambos,
Articfe 25}; and A. Eser, [ndividual Criminal Responsibility, in A. Cassese, P, Gaela,
and I.R.W.D. Jones (eds}, The Rome Statute of the International Criminal Couri: 4
Cammentary (Oxford, Oxford University Press, 2002), p. 791,

3 Lubanga Case Confirmation of Charges (supra note 16), at para 337; and
Katanga and Ngudjolo Case Confinmation of Charges (supre note 6), al para 483,

% See supra Section (2).

& Puch Case (Amicus Curise Concerning Criminal Case File No 001/18-07-2007-
ECCC/OCH (PTC 02)) 001/18-07-2007-ECCC/OCIJ (PTC 02)-D99-3-27 (27 Oct 08)
in (his volume, at para 2 [hereinafter Ambos Amicus Curige Brief],
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and abetting); or (ii) the theory of partnership in crime somewhat
akin to the notion of joint criminal enterprise provided for in article
25(3)(d) of the 1CC Statute.®*

Hence, the main difference between article 25(3) of the ICC
Statute on the one hand, and the analysis nade in WW [I related case
law and the Tadic Cuve Appeals Judgment on the other hand, appears
Lo beﬁghc exclusion of the extended category of joint criminal enter-
prise.

IV EXTENDED FORM OF JOINT CRIMINAL ENTERPRISE

The case law of the ad hoc Tribunals has distinguished three variants
of the notien of joint criminal enterprise, usually referred to as ‘the
basic form of JCE, the systemic form of JCE and the extended form
of JCE".** The basic and systemic forms of joint criminal enterprise
are applicable to the so-called ‘core crimes’ of the enterprise, which
are those that are an integral part of the common criminal plan
because their commission is its ultimate goal or the means to achieve
it.* The systemic form of joint criminal enterprise is a subcategory of
the basic form, and is only applicable when the common criminal
plan consists of setting up and/or furthering an organized system of

2 Lubanga Case Confirmation of Charges (supra note 16), at para 337; and
Katanga and Ngudjolo Case Confirmation of Charges (supra note §), al para 483. Sec
also Werle (supra note 33), a 212-213; and Ambos, Article 25 (supra nole 58}, at
473-480.

® G.P. Fletcher and J.D. Ohlin, Reclaeming Fundamental Principles of Criminal
Law in the Darfur Case, 3 Journal of I[nternational Criminal Justice 549 {2005)
[hereinafter Fletwcher and Ohlin).

# Tadic Case Appeals Judgment (supra nole 13), at patas 227-228; Kvocka Case
Appeals Judpment (supra note 24), al paras 79-83; Krnojelac Case Appeals Judgment
{supra nole 24), at paras 83-84; Vasilfevic Case Appeals Judgment (supra note 24), at
para 96; Srakic Case Appeals Judgmeal (supra note 24), at para 64; Brdanin Cuse
Appeals Judgmenl (supra note 183), at para 364; and Martic Case Appeals JTudgment
{(rupru note 24) at paras 80-84. Sec also Dack Case (Armicus Curize Brief Submilled
by the Center for Human Righls and Legal Pluralism, McGill University Monlreal
{Quebec) Canadal, 001/18-07-2007-ECCC/OCU (PTC $2)-D99-3-25 (27 Oclober
2008} 1 Lhis volume. at paras 15-24 [hercinafter McGill Amicus Curiae Brief];
Cassese Amicus Curiae Brief (supra nole 9), at 5.1.1; Ambos Amicus Curige Bricf
{supra note 1), at 3.1 Sce also V. Haan, The Development of the Concepr of Joint
Crimninal Enterprise at the International Criminal Tribunsf for the Former Yugosiavia,
5 International Criminal Law Review 170 (2005) [hereinafter Haan).

5 Krajisnik Case Trial Judgmenl (supra note 24), at para 1096,
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ill-treatment (such as a concentration camp or a detention camp} to
commit the crimes.®®

The extended form of joint criminal enterprise is only applicable to
the so-called ‘foresecable’ crimes, that is to say, those crimes (i)
committed beyond the scope of the commeon criminal plan because
they are not an integral part of it; but (ii) are, nevertheless, a natural
and foreseeable consequence of its implementation.®” There is no
extended form of joint criminal enterprise without the existence of a
basie or systemic form of joint criminal enterprise in which the
defendant participates.®® As a result, only if the defendant is found to
be a co-perpetrator of the core crimes of a basic or sysiemic enter-
prise, can one proceed to analyze whether the defendant might also
be a co-perpetrator of those other crimes which, despite falling out-
side the common criminal plan, are natural and foreseeable conse-
quences of its implementation.

From a subjective perspective, the extended form of joint criminal
enterprise requires the defendant (i) to be uware that the commission of
the foreseeable crimes is a possible consequence of the implementation
of the common criminal plan, and (ii) to take the risk voluntarily by

% Prosecutor v Krnojeloe {Judgment) ICTY-97-25-T (15 March 2002) at para 78,
See also Tedic Case Appeals Judgment (supra note 13), at paras 202, 203, 228;
Kraojelac Case Appeals Judgmenl (supra note 24), at para 89; Vasiffevic Case
Appeuls Judgment (supra note 24), al para 98; Kvocke Cuse Appeals Sndgment
(supra nole 14), al para 82; and Krajisnik Case Trial Tudgment (supra nole 24), at
para 0. See also Haan, supre note 64,

7 Lis applicalion has been considered particularly apposite to cases in which the
eommon criminal plan is (o forcibly remove at gun-poiat members of one ethnicity from
their town, village or region (o effeci ‘ethnic cleansing’) with the consequenee thal, in the
course of doing so, one or more of the viclims is shot and killed. While murder may not
have been explicitly acknowledged te be part of the common plan, it was nevertheless
foresgzable that the lorcible removal of civilians at gunpoint could very well result in the
deaths of one or more of those civilians, See in parlicular Tedic Case Appeals Judgmen
(fbid), aL paras 204, 228; and Vastljevic Case Appeals Judgment (/bid), at para 99. See
also Krngjeloc Case Appeals Jndgment (supra note 24}, at para 31; Blaskic Case Appeals
Judgment {supru note 32), al para 66; Kvocka Case Appeals Judgment (supra note 24), at
para 83; Stokic Case Appeals Judgment (supro nole 24), at para 65; Martic Case Appeals
Judgment (sipra note 24) at paras 83-84; and Krajfisnik Case Tria) Judgmenl (supra note
24}, al para 81; See also Haan, supra note 64, at 191192,

# Tadic Case Appeals Judgment ({bid), at paras 204, 228; Vasiljevic Case Appeals
Judgment (fbid), al para 99; Krnojelac Case Appeals Iudgment {Jbid), at para 32,
Blaskic Case Appeals Judgmenr (Ibidy;, Kvscka Case Appeals Judgment (Jhid), at
para 83; Stakic Case Appeals IJudgment (J6id), at para 65, Martic Case Appeals
Yudgment (F5id) at paras 83-84; and Krajisnik Case Trial Judgment {{bid), at para §1.
See also Haan, supra nole 64, at 191-192.
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joining or continuing to participatc in the enterprisc.®® As a result, it
embraces au advertent recklcssness standard because the defendant
need not be aware that thercis a ‘likelihood’ or a “substantial likelihood
{high level of risk) that the foreseeable crimes will be committcd as a
result of implementing the common criminal plan. He needs only to be
aware that the commission of the foreseeable crimes is just a ‘possible
consequence’ (low level of risk) of eflecting the common criminal
plan.”® Moreover, in spite of the fact that the defendant only needs to be
aware of the existence of a low leve] of risk, he is not required to ‘clearly
or expressly’ accept the commission of the foreseeable crimes. On the
contrary. it is sufficient that he takes the risk by joining or continuing to
partictpate in the joint criminal enterprise.”' This marks a critical dis-
tinction with the notion of dofus evenrualéis which, according to 1CC
PTC I, constitutes the lowest {cvel of intention.”

& Ibid.
0 Ihid.

" Bigskic Cuse Appeals Judgmenl (supra note 32). al para 33. Sec also The
Prosecwior v Ramush Haradinaj el al. {(Judgment) ICTY-04-84-T (3 April 2008) para
139, Tlis interpretation is supporied by a number of anthors, such as 5. Powles,
Joint Criminal Enterprise; Criminal Lighility by Prosecutorial Ingenuity and Judicial
Creaivity?, 2 Journal of International Criminal Justice 409 (2004); van der Wilt,
supra note 32, al 96; and Ambos Anticus Curiae Brief (supra note 61). a1 18,

2 According 1o ICC PTC 1, the cumulative reference to ‘intent’ and ‘knowledge’ in
article 30 of the 1CC Staiute requires the existence ola volitional element on the part of
the suspect. This would fnver afia include ‘situations in which the suspect (a) is aware of
the risk Lthar the objeclive elements of the crime may result from his actions or omis-
sions, and {b) accepls such an outcome by reeonciling himself or hersell with it or
consenting to it (also know as dplus eventualis).” Moreover, aceording 1o ICC PTC ],
in situalions of dofus eventualis oue ean distinguish twa 1ypes of seenarios: ‘First, il the
risk ol bringing about Lhe objeclive elements of the crime is substantial (thalis, thereisa
risk of the substantial likelihood thal it will occur in the ordinary course of evenls™)
the fuct that the suspect accepts the idea of bringing about the objeclive elements of the
crime can beinferred [rom: (i) the awareness by the suspect of the substantiali likelihood
thatl his or her actions or omissions would result in the realisalion of the objeclive
clements of the crime; and (ii) the decision by the suspect to carry out his or her actions
or omissions despile such awareness. Secondly, if the risk of briugiug about the
objective elements of the crime is low, the suspect must have clearly or expressly ac-
cepted the idea (hal such objective elements may results from his or her actions or
omissions.’ See Lubanga Case Conlirmation of Charges (supra note 16). at paras 350
353, See also Lhe coucurring definition of dolus everrualis provided for in the Siakic
Cuase Trial Judgment (supra notc 14), at para 387, [CC PTC I has also underscored in
the Lubanga case thal dofur eventualis and advertent recklessness are different rotions
insofar as (advertenl) recklessaess ‘is nol part of the eonceplofinlention.’ See Lubanga
Case Confirmation of Charges (supre note 16), at para 3535, n 438, See ulsa G. P.
Flelcher Rethinking Criminal Law (2nd ed, Oxford, Calord University Press, 2000) 443,
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Nevertheless, for some authors, the extended form of joint crim-
inal enterprise could also be applied in situations in which the
defendant is not aware that the commission of the foreseeable crimes
is a possible consequence of the implementation of the common
criminal plan.”® As long as the defendant is, objectively, in a position
to foresee that possibility, it is irrelevant whether he actually foresees
it.”* Accordingly, the extended form of joint criminal enterprise
would be applicable as long as it can be shown that a ‘‘man of
reasonable prudence” in the same position as the defendant would
predict that the commission of the foreseeable crimes is a passible
consequence of the implementation of the common criminal plan.”

In the view of the author, the adoption of this approach would
amount to introducing a negligence standard insofar as the defendant
would be convicted for breaching his duty to conduct himself with
due diligence in analysing the possible consequences of the imple-
mentation of the common criminal plan prior to joining it.”®
Although its supporters justify it in light of the need to require par-
licular care from those wha enter into common criminal plans,”’ the
case law of the ad hoc Tribunals has consistently rejected the intro-
duction of any negligence standard.”

™ Cassese Amicus Curiae Brief (supra ncte 9), ut paras 26-27.
™ Ihid.
" Ibid.

’® The standard proposed by the Cassese Awwicus Curige Brief (supra note 9), al
5.1.1, does not even reach the level of inadverient reeklessness, whieh resembles to
the civil law category of "gross negligence’, insolar as it is based on » ‘man of
reasonable prudenee’ or ‘average man’ standard. See the dislinclion bectween jnad-
verlent recklessness (gross negligence) and mere negligence in Lubanga Case Con-
firmalion of Charges (supra note 18}, at para 338.

7 Cassese Amicus Curige Briel {supra note 9), al para §2,

™ See jnter alia Stakic Case Trial Judgment (supra note 14), at para 587; The
Prosecuior v Stanislov Galic (Judgment) ICTY-98-29-T {5 December 2003), paras 54-
55; Brdanin Case Trial Judgment (supra note 26) para 386; The Prosecutor v Nusser
Oric (Judgment) [CTY-03-68-T (30 June 2006} para 348; and The Prosecutor v Milan
Mariic (Judgment) ICTY-95-11-T {12 June 2007) para 60. Moreover, in Ihe context
of eommand responsibilily, the “*should have known” standard introdueed by The
Prasecutor v Tthomir Blaskic (Judgment) [CTY-93-14-T (3 March 2000) 332 has been
systematically rejecled by the Appeals Chambers ol the ad #oc Tribunals because;
according to (hem. artieles 7{3) of the ICTY Statute and 6(3) of the ICTR Statute do
not criminalise the superiors’ mere lack of due diligence in complying with their duty
to be informed of their subordinates’ activilies. See in this regard, The Proseculor v
Ignace Bagilishema (Appeals Chamber Judgment) ICTR-95-01A-A (3 July 2002)
puras 35-42; The Prosecutor v Zejnil Delafic et al. (Appeals Chamber Judgment)
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According to the ICTY Appeals Chamber, the extended form of
joint criminal enterprise is applicable to crimes whose definition
requires a more stringent general subjective element, such as de/us
directus in the first degree (specifically aiming at causing the objective
elements of the crime), dolus directus in the second degree {acceptance
of the occurrence of the objective elements of the crime as a necessary
consequence of the achievement of one’s main purpose) or even dolus
eventualis.” 1t is also applicable to crimes, such as genocide, which, in
addition 1o the gencral subjective clement, require an additional
ulterior intent or dofus specialis (1.2, the intent to destroy in whole or
in part a national, ethnical, racial or religious group).®” As a result, a
defendant can be convicted for genocide pursuvant to the extended

Footnote 78 continued

1ICTY-96-21-A (20 February 2001} para 23[; Krnojelac Case Appeals Judgment
{Above n 24), al para 151; Blaskic Cuse Appeals Judgment (Above n 32}, at para 62;
The Prosecutor v Stanisiav Galic {Appeals Chamber Judgment) 1CTY -98-29-A (30
November 2006) para 184; The Prosecutor v Enver Hadzillasanovic and Amir Kubura
{Appeals Chamber Judgment) 1CTY-01-47-A (22 April 2008) paras 26-29; The
Prosecutor v Nasser Oric (Appeals Chamber Judgment) ICTY-03-68-A (3 July 2008)
31; The Proseculor v Pavie Strugar (Appeals Chamber Judgmeut) ICTY-01-42-A (17
July 2008) para 297.

" In the Stakic case, the Deleuce argued on appeal that the uotion of joint
crimiual enterprise eould nol be used 1o ‘impermissibly enlarge’ the general subjective
elemeut provided for in 1he defiuition of such crimes and that would constitule a
violatiou of the principle of legality. The Stakic Case Appeals Judgment (supra note
2d), alL paras 100-101, rejected the Defeuce claim by merely staling Lhat, insofar as
the notion of joint criminal enterprise does nov viclate the principle of legality
because 1t has been found to be part ol customary international law since 1992, its
individual components {including Lhe suhjective clement of the extended form of
joint criminal enterprise) do nol violate the legality principle either.

8 Sce the explanation of the nation of ullcrior iutent given by Smith & Hogan
{suprg note 18), at 112-113. Particular attenlion must be paid not Lo confuse the
common law notions of specific intent {which relers 1o the general subjective element
and its equivalent to the civil law notion of dolus directus in the first degree) and
ulterior inlent (which refers to an additional subjective element cousisting of a spe-
cific purpose that must motivile the commission of the crime and its equivaieut to
the civil law notion of dofus specialis).
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form of joint criminal enterprise, even though he did not act with the
requisite genocidal intent.®'

The case law ol the ad hoc Tribunals has made no distinction
concerning the nature of the three forms of joint criminal enterprise.
As a result, after the 21 May 2003 ICTY Appeals Chamber Decision
on Joint Criminal Enterprise, all three forms of joint criminal
enterprise have been consistently considered theories of co-perpe-
tration that give rise to principal liability. Nevertheless, as the Amicus
Curiae Briefs presented by Ambos and McGill University in the Duck
case have pointed out, this presents unique problems in relation to
the extended form of joint criminal eaterprise.®

In this regard, it is important to highlight that, under the concept
of co-perpetration, an individual can be held criminally liable as a
principal to a crime despite the fact that he has not carried out all the
objective elements of the crime. This s only possible because the
actions or omissions ol other individuals are attributed to him/her
due to the fact that they all acted in a coordinated manner pursuant
to 2 commen plan and that they all shared the intention to have the
relevant crime committed.®?

The situation 1n an extended [orm of joint criminal enterprise is
different because, in spite of the existence of a common criminal plan:
(1) the foreseeable crimes are not part of such plan, as they are only
natural and foreseeable consequences of its implementation; and (ii)
there is no shared intention among the members of the joint criminal

¥ Prosecutor v Brdanin (Decision on Interlocutary Appeal) ICTY-99-36-A (19
March 2004} paras 5-10. SBee also Anifre Rwamakuba v The Prosecutor {Appeals
Chamber Decision ou Interlocutory Appeal Regarding Application of Joint Crimi-
nal Enterprise to the Crime of Genoecide) ICTR-98-44-AR72.4 (22 Octaber 2004}
paras [0, 14, 31 [hereinafter Rwamakuba Case Decision on the Application of Joint
Criminal Entcrprise 10 the Crime of Genocide],

2 Ambos Amicur Curiae Briel (supra nole 61), ar 3.5 and 4.3.3; and McGill
Amicus Curiae Brielf (supra note 64), al paras 42 ¢/ seq. See also generally the
problems iicatified by A. Zahar and G. Sluiter, Imrernational Crimtinal Law: A
Critical Imiroduction (Oxford, QUP, 2007), pp. 221-257; and M. Bool, Genocide,
Crimes againit Humanif): and War Crimes: Nullum Crimen Sine Lege and Subject
Maiter Jurisdiction of the Iniernational Criminal Ceurt (Antwerpen, [ntersentia,
2002}, pp. 288-304; Ohlin, supra notc 28, at 6% et seq; and van Sliedregt, supra note
31, at 184 et seq. This has prompted zome strong supporters of the notion of joint
criminal euterprise 1o caurion against its overbroad application. See A. Cassese, The
Proper Limits of Individual Responsibiliiy under the Doctrine of Joint Criminal
Enterprise, 5 Journal of Inlernational Criminal Justice 109 (2007).

%3 rubanga Case ConBlrmation of Charges {supra note 16). a1 para 326; and
Karanga and Npudjolo Case Confirmation of Charges (supra note 6), a1 para 320,
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enterprise to have such crimes committed. All that i1s required is that
the defendant himself (and nobody else) perceives the commission of
the said crimes by one of the members of the joint criminal enterprise
as a ‘possible consequence’ of implementing the common criminal
plan. Whether the other members of the enterprise also foresee such
possibility and jointly take the risk is irrelevant.

As a result, the defendant cannol be attributed the actions or
omissions of those other members of the enterprise who complete the
objective elements of the foreseeable crimes. In this regard, Ambos
has explained in its Amicus Curige Briel:

“The conflict of JCE I with the principle of culpability is obvious. If, according to
ICE 111, a/! members of a criminal enterpris¢ incur criminal responsibility even for
criminal acis by some members which have nol been agreed npon by all members
before the aclual commission but are, nonetheless, attribnted to all of them on the
basis of foreseeability, the previous agreemenl or plan of the parlicipants as the basis
of reciproeal attribution and, thus, a general prineiple in Lthe law of co-perpetration is
abolished. The existence of causalily between the initial agreement or plan and Lhe
criminal exeess does not overeomne the deficit of eulpability’.™

Portraying the extended form of joint criminal enterprise as a theory
of co-perpetration that gives rise to principal liability, as the case law
of the ad hec Tribunals has done since 2003, poses some additional
problems if one intends to apply it to (i) crimes whose definition
requires a more stringent general subjective element and (if) crimes
requiring an additional ulterior intent or dofus specialis.®

In particular, in relation to the crime of genacide, van Sliedregt
has pointed out that, where the defendant does not act with a
genocidal intent, but is aware of the possibility that some of the other
participants in the enterprise may do it, he cannot be considered a
principal {co-perpetrator) to the crime. As a result, only il the ex-
lended form of joint criminal enterprise is a theory of accessorial
liability, can it be applicable to the crime of genocide.®®

¥ Ambos Amicus Curiae Brief (supra note 61), at 3.5.

55 See McGill Amicus Curige Briel {supra note 64), at para 45; and Ambos Anticus
Curige Brief ({bid, at 3.5,

4 van Sliedregt, supra note 31, at 281-285. In order 1o jnstify the applieation of
the exlended orm of joint criminal enterprise 1o genacide, van Sliedregl has afficned
thal il is a theory of accessorial liability lo whieh (he principles of derivative liabilily
apply. She reaches her conclusion in light of the following two premises: (i) the
nolion of joint criminal enterprise as elaboraled by the ease luw of the ad hoc
Tribunals is rooled in the common purpose doctrine applied in commeon law juris-
dietions and in post WW 11 cases; and (ii) common law jurisdictions and post WW 11
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In response to these concerns, those authors who support the
development ol the extended form of joint criminal enterprise as a
theory of co-perpetration that gives rise to principal liability, focus
their discourse on ‘policy arguments’. In this regard, Cassese has
underscored in its Amicus Curige Briel:

"As 10 Lhe fonndation as the very raison &efre of JCE 3, it bears noting that this mode
of responsibility is fonnded in consideraiions of pnblic pelicy—the need 10 pretect
sociely apainst persons who band regether to engage in criminal enterprises and who
persist in their criminal conduet though they foresee that more serious crimes oulside
the eommon enlergrise may be committed. [...] Firally, any fear of abuse in applying
JCE liability is mitigaled ai the internalional level because (i) internaticnal trials are
predieated on full respect of the rights ol the accused, Lbis entails thal the defendanl
may bring elemenls Lo show that he could not possible foresee the extra crime (and he
would thus not be culpable for it); (i) international and hybrid tribunals, profes-
sional judges, capuble of exercising care and prudence, determine whether the cul-
pability of the offender is proved beyond a reasonable donbt*

However, in the author's view, these policy arguments do not address
any ol the above-mentioned coneerns based on the legality and cul-
pability principles, Indeed, the relevance of these concerns is such,
that the drafters of the ICC Statute excluded any form of criminal
liability somewhat akin to the extended form of joint criminal
cnterprise from the realm ol article 25(3)(d). This is the result of
requiring under this provision that the relevant contribution be car-
ried out, at the very least, “in the knowledge of the intention of the
group to commit the crime”.*® As a consequence, no eriminal liability
arises under article 25(3)(d) of the ICC Statute in relation to those
crimcs which are nat intended by the group, and are only a possible
conscquence of effecting the group’s common plan.®® This exclusion
was made despite the [act that article 25(3)(d) of the ICC Statute only

Footnote 86 conlinued

cases have never regarded the eommon purpose doclrine as a theory of eo-perpe-
tration giving rise lo principal liability; quite the coatrary, they nonsidered it as a
theory of partnership in crime of accomplice liabilily. See van Sliedregt {supra note
31) 201 to 203. See also MeGill Amiicus Curiae Brief (Ibid), at paras 50-51; and
Ambos Amicus Curige Brief (Ibid), at 3.3

¥7 Cassese Amicus Curiae Brief (supru note 9), at 5.3.2.
¥ Concurring, Flelcher and Ohlin, fupra note 63, at 549,
¥ Ibid.
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includes a ‘residual form of accessorial liability’ {as opposed to a
theory of co-perpetration or prineipal liability).>

V CONCLUSION

The amici curiae written briefs recently submiited in the Duch ease
have shown that those issues relating to the nature and customary
status of the notion of joint criminal enterprise are far from being
settled. The attempt by the case law of the ad hoc Tribunals, after the
21 May 2003 ICTY Appeals Chamber Decision on Joint Criminal
Enterprise, to alter the nature of the overall notion of joint criminal
enterprise has, to a very important extent, contributed to this sitva-
tion.

As discussed in section 3(b) above, such a notion, traditionally
congeived as a notion of partnership in crime or accomplice liability
in a eommon law sense, has been portrayed in the last 5 years by the
said case law as a theory of co-perpetration giving rise to prinetpal
liability on the sole basis of the analysis made by the Tadic Case
Appeals Judgment back in 1999, at a time in which the ad hoc
Tribunals case law had not yet clearly adopted the distinetion
between principal and accessorial liability and still understood the
notion of joint criminal enterprise according to its traditional defi-
nition,

Furthermore, as discussed in Sect. 4 above, the case law of the ad
hoc Tribunals has made no distinetion as to the nature of all three
forms of joint ¢riminal enterprise. As a result, sinee 2003, such case
law has (i) portrayed the extended form of joint criminal enterprise as
a theory of co-perpetration; and (ii) upheld its application to crimes
whose definition requires a more stringent general subjective element,
as well as to ulterior intent or dolus specialis crimes.

This attempt to alter the situation exisling in 1998, when the ICC
Statute was approved has led to the current manifest dichotomy
between the case [aw of the ICC and that of the ad hac Tribunals on
this matter, as well as to several insurmountable problems in the
application of the extended form of joint criminal enterprise in the
case law of the ad hoc Tribunals.

™ Luhanga Case Confirmalion of Charges (supra note 16), at para 337; and

Katanga and Ngudjolo Case Confirmalion of Charges (supra nole 6), at para 483, See
also Werle, supra note 33, al 212-213; and Ambos, Article 25, supra note 58, al
478480,
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In the author’s view, this unsatisfactory scenario would be sig-
nificantly ameliorated if the focus were shifted from the last 5 years’
attempt to alter the nature of the notion of joint criminal enterprise to
the application of such notion in accordanee with its widely accepted
traditional definition.
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