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1.

THE ALLEGED VIOLATION OF THE CONSTITUTION OF SIERRA
LEONE

A. INTRODUCTION

Kallon’s second preliminary motion, Norman’s first preliminary motion and
Kamara’s “application” (which the Prosecution submits is to be characterised as a
preliminary motion) all argue that the Special Court has been illegally established

because of alleged violations of the Constitution of Sierra Leone.

In relation to this challenge, the Prosecution submits that it is necessary to establish
first what is the legal status of the Special Court for Sierra Leone under general
principles of public international law, leaving aside any issue of the Constitution of
Sierra Leone. Then, subsequently consideration needs to be given to whether that
legal status could be affected by the fact (if it were to be proved by the Defence) that
the Parliament and Government of Sierra Leone acted in violation of the Constitution

of Sierra Leone (which the Prosecution does not admit).
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3. The Prosecution does not deny that the Special Court has the jurisdiction to determine
the legality of its own creation, for the purpose of deciding its own jurisdiction." The
Prosecution submits that the Appeals Chamber should in the exercise of that
jurisdiction pronounce that the Special Court has been lawfully established. For that
purpose, the Appeals Chamber can determine the validity and effectiveness under
international law of the Special Court Agreement which established the Special
Court. However, unless any alleged violation of the Constitution of Sierra Leone
could affect the validity and effectiveness of the Special Court Agreement under
international law (which, for the reasons given below, is not the case), the Special
Court has no jurisdiction to consider whether there has been any violation of the
Constitution of Sierra Leone. As a general principle, international courts and
tribunals cannot declare the internal invalidity of rules of internal law,” nor can they

determine that a State has violated its own internal law.

4. The Prosecution argument is based on the following six propositions, which were set
out during the oral hearings. The first five propositions concern the legal status of the
Special Court, leaving aside any issue of the Constitution of Sierra Leone. The sixth
Prosecution proposition deals with the issue whether the Constitution of Sierra Leone

could affect that legal status.

B. FIRST PROSECUTION PROPOSITION: THE SPECIAL COURT
WAS CREATED BY THE SPECIAL COURT AGREEMENT, AND
NOT BY THE SIERRA LEONE IMPLEMENTING LEGISLATION

5. Itis evident from the terms of the Special Court Agreement that the Special Court
Agreement itself establishes the Special Court. Article 1(1) of the Special Court
Agreement provides that “There is hereby established a Special Court for Sierra

Leone” (emphasis added). Article 1(2) provides that “The Special Court shall

! Prosecutor v. Tadic, Decision on the Defence Motion for Interlocutory Appeal on Jurisdiction,

Case No. 1T-94-1-AR72, App. Ch., 2 October 1995 (the “Tadic Jurisdiction Appeal Decision”).

2 Brownlie, Principles of Public International Law (5" edn., 1998) (“Brownlie”), p. 40, referring to
Interpretation of the Statute of the Memel Territory, PCIJ, Ser. A/B, no. 49, p. 336; Barcelona Traction
case, ICJ Reports 1970, p. 234, per Judge Morelli.
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function in accordance with the Statute of the Special Court for Sierra Leone. The
Statute is annexed to this Agreement and forms an integral part thereof”. The Special
Court Agreement then provides for other machinery necessary for the establishment
and functioning of the Special Court: Articles 2 to 4 deal with the appointment of
Judges, the Prosecutor, Deputy Prosecutor and Registrar. Article 5 deals with
premises. Article 6 deals with the expenses of the Special Court. Article 7 deals with
the management committee. Article 10 deals with the seat of the Special Court.
Article 18 deals with the working language. Article 19 deals with the practical
arrangements. Article 23 provides for the termination of the Special Court
Agreement, and therefore for the termination of the existence of the Special Court

itself, “upon the completion of the judicial activities” of the Special Court.

6. It is similarly evident from the terms of the Special Court Agreement 2002
(Ratification) Act 2002 (the “Implementing Legislation™) that the Implementing
Legislation does not establish the Special Court. The Implementing Legislation is a
municipal law statute of Sierra Leone, enacted by the Parliament of Sierra Leone.
The terms of the Implementing Legislation clearly presuppose that the Special Court
has already been established by the Special Court Agreement, and that the
Implementing Legislation merely “ratifies” and implements the Special Court
Agreement. This is evident from the title of that statute alone, as well as from its
preamble, and from the “Memorandum of Objects and Reasons” appearing at the end
of the Implementing Legislation. No provision of the Implementing Legislation

purports as such to establish the Special Court.

C. SECOND PROSECUTION PROPOSITION: THE SPECIAL
COURT AGREEMENT IS AN INTERNATIONAL TREATY

7. Article 2 of the 1986 Vienna Convention on the Law of Treaties between States and
International Organizations or Between International Organizations (the “1986
Vienna Convention”) defines a “treaty” for the purposes of that Convention as

follows:
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Article 2
Use of terms

1. For the purposes of the present Convention:

(a) “treaty” means an international agreement governed by international law
and concluded in written form:

(i) between one or more States and one or more international organizations;
or

(ii) between international organizations,

whether that agreement is embodied in a single instrument or in two or
more related instruments and whatever its particular designation;

This wording reflects that of Article 2(1)(a) of the 1969 Vienna Convention on the
Law of Treaties (which governs the law of treaties to which only States are a party),3
and must be accepted as a definition of a treaty also for the purposes of customary

international law.*

In terms of Article 2(1)(a) of the 1986 Vienna Convention, the Special Court
Agreement is certainly an “international agreement” that is “concluded in written
form”. In terms of Article 2(1)(a)(i) of the 1986 Vienna Convention, it is certainly
concluded between a State (Sierra Leone) and an international organisation (the
United Nations). The Special Court Agreement must also necessarily be an
agreement “governed by international law” for the purposes of Article 2(1)(a) of the
1986 Vienna Convention. The Special Court Agreement provides for the
establishment of an international organisation (see the Prosecution’s fourth
proposition) and provides for the prosecution and punishment of individuals for
crimes under international law, something that it could hardly do if it was an informal

“understanding” rather than an agreement governed by law.’

3

Article 2(1)(a) of the 1969 Vienna Convention on the Law of Treaties defines a treaty for the

purposes of that Convention as “an international agreement concluded between States in written form and
governed by international law, whether embodied in a single instrument or in two or more related
instruments and whatever its particular designation”.

See paragraph 34 below, and see Aust, Modern Treaty Law and Practice (2000) (“Aust”), p. 14

(“As with most of the Convention, although its definition is expressed to be for the purposes of Convention
and is limited to treaties between states, its elements now represent customary law”).

Compare Aust, pp. 17-18.
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9. Furthermore, the Report of the Secretary-General on the establishment of a Special
Court for Sierra Leone, 4 October 2000, S/2000/915 (the “Report of the Secretary-
General”) indicates that the Special Court is “treaty-based”.® Also, the Special Court
Agreement bears the hallmarks of an international treaty, in particular Article 20
(dealing with the settlement of disputes arising under the Agreement), Article 21
(dealing with the entry into force of the Agreement), Article 22 (dealing with
amendment to the Agreement) and Article 23 (dealing with termination of the

Agreement). These are classic final provisions of a treaty.

D. THIRD PROSECUTION PROPOSITION: THE SPECIAL COURT
AGREEMENT HAS ENTERED INTO FORCE, AND ITS ENTRY
INTO FORCE WAS IN NO WAY DEPENDENT UPON THE
ENACTMENT OF VALID IMPLEMENTING LEGISLATION BY
SIERRA LEONE

10. Article 21 of the Special Court Agreement provides that “The present Agreement
shall enter into force on the day after both Parties have notified each other in writing

that the legal requirements for entry into force have been complied with”.

11. Aust lists 11 different types of treaty provisions for determining the date of entry into

force of a treaty,’ the eighth of which is:

“On notification by each signatory state to the other (or others) of the
completion of its constitutional requirements. This formula can be used
even if the other state (or some of the other states) does not have to satisfy
any such requirements, in which case the notification would be a mere
formality. The notification is usually by third-person diplomatic note.
Again, this is more common for bilateral treaties or multilateral treaties
which are between only a few states”.

12. The notifications under Article 21 of the Special Court Agreement by Sierra Leone
and by the United Nations were both dated 21 April 2002. Accordingly, pursuant to
Article 21 of the Special Court Agreement, the Agreement entered into force the
following day, 12 April 2002.

6 Report of the Secretary-General on the establishment of a Special Court for Sierra Leone, 4
October 2000, $/2000/915 (the “Report of the Secretary-General), para. 9.
7 Aust, pp. 131-135.
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13.

14.

Contrary to what has been argued by the Defence for Norman, Article 21 of the
Special Court Agreement does not make its entry into force in any way dependent
upon the enactment of Implementing Legislation by Sierra Leone. Rather, it is the
notification by the parties to each other that the legal requirements for entry into
force have been complied with, that is the crucial event. It may be that under the
national law of Sierra Leone, as under the national law of various other States,
domestic legislation is necessary in order to enable the State to give effect to its
obligations under an international treaty. However, while failure to enact such
legislation may put the State at risk of finding itself in breach of its international
treaty obligations, it will not affect the validity or operation of the treaty, or the
State’s obligations under it.® If Sierra Leone had never enacted the Implementing
Legislation (for instance, if its government had decided, even erroneously, that
Implementing Legislation was not a requirement under its own constitution), or if the
Implementing Legislation were void as a matter of domestic constitutional law, that
might have the result of preventing the Government of Sierra Leone from fulfilling its
obligations under the Special Court Agreement. Were that to occur, the result would
be only that Sierra Leone would be in breach of its treaty obligations under the
Special Court Agreement. The continuing operation of the treaty itself, and the
continuing existence under international law of the court created by it, would be

unaffected.

The method adopted by Article 21 for bringing the Special Court Agreement into
force can be distinguished from the third to seventh methods referred to in Aust, at
pp. 132-134, which involve the “ratification” of a treaty by the contracting States.
Article 21 does not require any ratification of the Special Court Agreement in order
for it to come into force. The Implementing Legislation “ratifies” the Special Court
Agreement for the purposes of Article 40(4) of the Constitution of Sierra Leone,
which requires, as a matter of municipal law, that certain treaties entered into by
Sierra Leone be “ratified” by its Parliament. It is a ratification for municipal law

purposes only, and has effect only in municipal law. It is not a ratification for

8

Akehurst’s Modern Introduction to International Law (7™ edn, Malanczuk (ed.), 1997), p. 65.
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15.

16.

international law purposes, since no ratification for international law purposes is

required for the entry into force of the Special Court Agreement.

E. FOURTH PROSECUTION PROPOSITION: THE SPECIAL
COURT IS AN INTERNATIONAL ORGANISATION, AND AN
INTERNATIONAL COURT

The Prosecution understands that following the oral arguments, this proposition is not
seriously in dispute. The mere fact that it was created by an international treaty must
create a strong presumption that the Special Court is an international organisation.
The Special Court Agreement bears all the hallmarks of creating an international
organization. Articles 2-4 divide the responsibility for appointments of Judges, the
Prosecutor, Deputy Prosecutor and Registrar between the two contracting parties.
Article 7 provides for a management committee composed of States and the
Secretary-General of the United Nations. Article 8-9 provide for the inviolability of
the Special Court’s premises and assets. Article 10 provides for the Special Court to
sit outside Sierra Leone, subject to the conclusion of a “headquarters agreement”
between the third State concerned and the Government of Sierra Leone and the
Secretary-General of the United Nations. (“Headquarters Agreement” is a form of
agreement very commonly concluded in relation to international organisations.)
Article 11 provides that the Special Court shall have the necessary juridical capacity.
Articles 12 to 16 deal with the privileges and immunities of various categories of
people associated with the Special Court. Article 17 imposes a duty on the

Government of Sierra Leone to cooperate with the Special Court.

During the oral hearings, the question arose whether it is possible to confer on an
international court jurisdiction to try crimes under the municipal law of a State (which
is what Article 5 of the Special Court’s Statute does). The Prosecution submits that
there is no reason why this should not be done, although the Prosecution can point to
no instance in which it has occurred. As argued in paragraph 2 above, it is necessary
to establish first what is the legal position of the Special Court under general

principles of public international law, assuming there to be no issue relating to the
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17.

18.

constitutional law of Sierra Leone. It can then subsequently be examined whether

that legal position would be affected by any issue of municipal constitutional law.

Assuming that there is no issue of municipal constitutional law, the Prosecution
submits that there is simply no principle which would prevent States by agreement
from conferring on an international court jurisdiction to try crimes under the
municipal law of one or more States. Suppose, for example, that the European
Community established a European criminal court, with jurisdiction to try crimes
involving violations of Community law, and provided that in the interests of
efficiency, it could also try crimes under the national law of any Member State
committed as part of the same course of conduct. Or, to give another example,
suppose that two neighbouring States (such as the United States and Canada) decided
to establish an international criminal court by bilateral treaty to try cases involving
organised criminal enterprises straddling the two States, and conferred on the court
the jurisdiction to try crimes committed by the organised criminal enterprises under
the municipal law of both States. If all of the States concerned agreed, and if the
arrangement was consistent with the constitutional law of each of the States
concerned, and if the international court was established by law and conformed to
international standards of justice, it is submitted that there is simply no basis at all

why such an arrangement should be contrary to international law.

The Prosecution submits that this conclusion is supported by the judgement of the
Permanent Court of International Justice in the Serbian Loans case.” That case
established that the Permanent Court of International Justice could be given
jurisdiction, by agreement between the States concerned, “in a case where the point at
issue was a question which must be decided by application of a particular municipal
law”.'® Although that was a case involving private law rather than criminal law, the
Prosecution submits that there is no authority that suggests that the position should be

any different in relation to criminal law.

9

See Brownlie, Principles of Public International Law (5™ edn, 1998) (“Brownlie”), pp. 38-39,

discussing Serbian Loans case (1929), PClJ, Ser. A, no. 20.

10

Brownlie, p. 39.
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19.

20.

21.

For this reason, the Prosecution submits that Article 5 of the Special Court Agreement
is valid. The Prosecution’s submissions in relation to the alleged violation of the
Constitution of Sierra Leone are set out under the sixth Prosecution proposition

below.

F. FIFTH PROSECUTION PROPOSITION: THE SPECIAL COURT
EXISTS AND FUNCTIONS IN THE SPHERE OF
INTERNATIONAL LAW, NOT MUNICIPAL LAW

As an international court established by an international treaty, the Special Court
exists and functions in the sphere of international law. The treaty which established
the Special Court derives its legal force from the international law rules concerning
the validity and legal effect of treaties. Neither the Special Court nor the Special
Court Agreement derive their legal existence or powers from the municipal law of
Sierra Leone. They do not exist and function in the sphere of the municipal law of

any State by virtue of the treaty which created them.

In the United Kingdom, for instance, it has been settled by the House of Lords that an
international organisation has legal personality in the sphere of international law, and
that it does not thereby automatically acquire legal personality within domestic legal
systems: for that, national legislation is required.“ Pursuant to Article 11 of the
Special Court Agreement, Sierra Leone is required to recognise the Special Court as
having the juridical capacity necessary to contract, acquire and dispose of movable
and immovable property and to institute legal proceedings. This is a practical
necessity to enable the Special Court to function, and is a common provision in the
case of international organisations. The Implementing Legislation gives effect to this
obligation of Sierra Leone under the Special Court Agreement. The Implementing
Legislation may also have been necessary, as a matter of Sierra Leone municipal law,
to enable Sierra Leone to give effect to other obligations under the Special Court
Agreement. However, this does not mean that the Special Court as a whole becomes

part of the architecture of the Sierra Leone municipal legal system.

1

Shaw, International Law (3" edn., 1991), pp.116-117, discussing Maclaine Watson v. Department

of Trade and Industry [1989] 3 All ER 523 (House of Lords).
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22.

23.

24.

The Prosecution has drawn an analogy between the Special Court and the
International Criminal Court (“ICC”). The ICC was also created by an international
treaty, and exists and functions in the sphere of international law. Various States
have enacted legislation in their own municipal law to enable them to give effect to
their obligations under the Statute of the ICC. However, this does not mean that the
ICC itself derives its existence or powers from the municipal law of any State, or that
it is subject to the municipal law of a State, any more than the Special Court would
be. Similarly, various States have enacted legislation recognising the legal
personality or capacity of the United Nations. However, this does not convert the
United Nations into an organisation that exists by virtue of municipal law, or that
functions under municipal law: from the point of view of the United Nations Charter,
the international treaty which created the organisation, the United Nations exists and

functions in the sphere of international law.

The terms of the Special Court Agreement, and the Implementing Legislation,
indicate no intention to depart from these established principles. Section 11(2) of the
Implementing Legislation provides that “The Special Court shall not form part of the
judiciary of Sierra Leone”. Section 13 of the Implementing Legislation provides that
“Offences prosecuted before the Special Court are not prosecuted in the name of the
Republic of Sierra Leone”. Part IV of the Implementing Legislation is entitled
“Mutual Assistance between Sierra Leone and Special Court”™—“mutual assistance”
being a term of art that is applied to co-operation between different legal systems,
thereby indicating that the Special Court is a different legal system to the Sierra
Leone municipal legal system. Section 20 of the Implementing Legislation provides
that “For the purposes of execution, an order of the Special Court shall have the same
force or effect as if it had been issued by a Judge, Magistrate or Justice of the Peace
of a Sierra Leone court” (emphasis added), thereby necessarily implying that the
Special Court is not a Sierra Leone court but that its orders will be treated “as if” it

was.

The Defence for Norman nonetheless argues that the Special Court “is a hybrid court

with Jurisdiction to try crimes under both international and domestic law and as such

10.
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25.

26.

27.

operates within the spheres of both International and the Municipal Law of Sierra

Leone and is therefore not strictu sensu an International Court akin to the ... ICTY ...

and ... ICTR ... as contended by the Prosecutor”.!* According to the Defence for
Norman, the Special Court “functions and exists in the spheres of both international
law and the domestic laws of Sierra Leone as a hybrid court, a unique phenomenon
that can be clearly distinguished from all former ad hoc international tribunals since
the Second World War”."> The Defence argument appears to be that because the
Special Court exists and operates within the sphere of the domestic law of Sierra

Leone, its existence and functioning is subject to the Constitution of Sierra Leone.

The Prosecution submits that this Defence argument is mere assertion, with no

supporting arguments or authority.

The nature of the Special Court was considered in the Report of the Secretary-
General of the United Nations, which stated that:

“... [the Special Court] is established by an Agreement between the United
Nations and the Government of Sierra Leone and is therefore a treaty-based
sui generis court of mixed jurisdiction and composition. Its implementation
at the national level would require that the agreement is incorporated in the

national law of Sierra Leone in accordance with constitutional

requirements”.'*

Each of the elements in this quote, in context, is consistent with the Prosecution

position.

(1) This quote reaffirms that the Special Court is a “treaty-based court”, as

argued by the Prosecution.

(2)  The reference to the Special Court as a “sui generis” court is merely a
reference to the fact that the Special Court is so far the only international

criminal court to have been created by a treaty between the United Nations

12

“Defence Reply—Preliminary Motion Based on Lack of Jurisdiction: Lawfulness of the Court’s

Establishment”, filed on behalf of Sam Hinga Norman on 14 July 2003 (Registry page nos. 1531-1542 in
Case No. SCSL-2003-08) (the “Norman Reply”), Part II, para. 2.

13
14

Ibid., Part 11, para. 3.
Report of the Secretary-General, para. 9.

11.
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and a State. In this respect, it contrasts with the ICTY and ICTR, which are
subsidiary organs of the United Nations, whose personnel are staff of the
United Nations Secretariat subject to United Nations regulations and rules.
The “sui generis” nature of the Special Court is expanded upon in the same
paragraph of the Secretary-General’s Report, which states immediately after

the passage quoted above that:

“As a treaty-based organ, the Special Court is not anchored in
any existing system (i.e., United Nations administrative law or
the national law of the State of the seat) which would be
automatically applicable to its non-judicial, administrative and
financial activities. In the absence of such a framework, it
would be necessary to identify rules for various purposes, such
as recruitment, staff administration, procurement, etc., as the
need arose.”"®

The Secretary-General’s Report thus states expressly that the Special Court

is not “anchored in ... the national law of the State of the seat”.

(3)  The reference in paragraph 9 of the Report of the Secretary-General to the
Special Court as a court of “mixed ... composition” is, as is apparent from
the subsequent text in paragraph 9 of the Secretary-General’s Report, a
reference to the fact that the Special Court “is composed of both
international and Sierra Leonean judges, prosecutors and administrative
support staff”.!® It is evident that the mere fact that the Special Court is
composed in part of Sierra Leonean judges, prosecutors and administrative
support staff does not mean that the Special Court was established in part
under Sierra Leonean law or that it functions in part in the sphere of the

domestic law of Sierra Leone.

(4)  The reference in paragraph 9 of the Report of the Secretary-General to the
Special Court as a court of “mixed jurisdiction” is, as is apparent from the
subsequent text in paragraph 9 of the Secretary-General’s Report, a

reference to the fact that the Special Court’s “applicable law includes

Secretary-General’s Report, para. 9.
Secretary-General’s Report, para. 9 (footnote omitted).

12.
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international as well as Sierra Leonean law”.!” However, the fact that a
court that exists and functions on the international plane is given jurisdiction
to determine whether crimes have been committed under the national law of
a State does not mean that the court thereby also exists and functions in the
sphere of the national law of that State.!® Various States have enacted
legislation giving their national courts jurisdiction to try genocide, war
crimes and crimes against humanity. The fact that these national courts
have jurisdiction over crimes under international law does not mean that
these courts also exist and function in the sphere of international law. The
converse is equally true. The legal existence of a court and the sphere in
which it functions is not determined by the nature of the crimes over which

it is given jurisdiction.

28. The Defence argues that the Special Court is a “hybrid” court.'”” However, the
Secretary-General’s Report nowhere uses the word “hybrid”. Nor, as far as the
Prosecution is aware, was the word “hybrid” ever used in any of the official
documents relating to the establishment of the Special Court (in particular, the
various letters between the President of the Security Council and the Secretary-
General of the United Nations). Although the word “hybrid” appears to have often
been used to describe the Special Court in various other contexts, this can of course
have no effect on the legal nature of the Special Court. The Prosecution submits that
most references to the Special Court as a “hybrid” institution have tended to be

somewhat imprecise about what that word is intended to mean.

29. For instance, speaking before the Security Council on 18 July 2002, the Foreign

Minister of Sierra Leone, Mr Koroma, said:

“Sierra Leone has over the years tested the capacity of the United
Nations to operate large and complex peace operations, ranging from the
disarmament and demobilization of ex-combatants, the facilitation of an
electoral process and the establishment of a unique hybrid judicial

Secretary-General’s Report, para. 9.
See paragraphs 16-19 above.
Norman Reply, Part II, para. 3.

13.
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process in addressing the question of impunity, which comprises the

Special Court and the Truth and Reconciliation Commission (TRC),

each with its own specific mandate. The Truth and Reconciliation

Commission, for example, is a quasi-judicial non-punitive institution,

whereas the Special Court operates under a dual judicial system that will

indict and judge those persons who bear the greatest responsibility for

war crimes, genocide and crimes against humanity.”*°

30. The Prosecution submits that other references to the Special Court as a “hybrid” body

are similarly imprecise,”! and are capable of being construed as references to the
factors referred to in paragraph 27(1) to (4) above, that is, that the Special Court is a
sui generis treaty-based temporary body, which is not part of any permanent
international organization, which is of mixed jurisdiction and mixed composition
(certain Judges and the Prosecutor being appointed by the Secretary-General of the
United Nations and certain Judges and the Deputy Prosecutor being appointed by
Sierra Leone). The expression can also be understood as referring to the fact that the
Special Court is not a court created by the United Nations (like the ICTY and ICTR)
nor a court created by States (like the ICC), but a “hybrid” of the two (i.e., a court
established by the United Nations and a State acting jointly). The Prosecution is not

aware of any authority which states expressly that the Special Court is a body which

20
21

4577" meeting of the Security-Council, 18 July 2002, U.N. Doc. S/PV.4577, p. 5, column 1.
Examples include “Administration of justice, rule of law and democracy: Report of the sessional
working group on the administration of justice”, United Nations Economic and Social Council,
Commission on Human Rights, Sub-Commission on the Promotion and Protection of Human Rights, 55t
session, 12 August 2003 (U.N. Doc. E/CN.4/Sub.2/2003/6), para. 38 (“Ms. Motoc ... also discussed the
meaning of transition and of justice after massive violations of human rights. There were various
mechanisms of transitional justice to deal with human rights violations. Firstly, there were ad hoc
international criminal tribunals such as ICTY and ICTR. Secondly, there were hybrid tribunals such as the
ones established for Sierra Leone and Cambodia. Thirdly, there were the examples of Kosovo and Timor-
Lese which had organized their domestic justice systems with international assistance.”); “Integration of
the Human Rights of Women and the Gender Perspective—Violence Against Women”, United Nations
Economic and Social Council, Commission on Human Rights, 57™ session, 23 January 2001 (U.N. Doc.
E/CN.4/2001/73), footnote 133 (“The report [of the Secretary-General on the establishment of the Special
Court] proposes that the Court be a hybrid, using both international and Sierra Leonean law, judges and
prosecutors”); Corriero, “The Involvement and Protection of Children in Truth and Justice-Seeking
Processes: The Special Court for Sierra Leone”, (2002) 18 NYLSJHR 337, 353 (“The Special Court for
Sierra Leone will be created by a treaty between the United Nations and the Sierra Leone government. It
will be under joint UN-Sierra Leone jurisdiction. The Special Court will neither be a UN body along the
lines of the International Criminal Tribunals established for the former Yugoslavia and Rwanda, nor a
Domestic Tribunal. Rather, it will be a hybrid court jointly administered by the United Nations and the
Sierra Leone government. Significantly, it will apply local and international justice. As such, it represents
an entirely new model for bringing war criminals to justice.”)

14.
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32.

exists and operates both in the sphere of Sierra Leone municipal law and in the sphere

of international law.

In any event, and most importantly, it is the Prosecution’s submission that the
Appeals Chamber must decide what the legal position is, and not what others may
have considered or assumed the legal position to be. The Special Court is established
by an international treaty. As such, it exists and operates in the sphere of
international law. As is expressly stated in the Report of the Secretary-General, “The
legal nature of the Special Court, like that of any other legal entity, is determined by
its constitutive instrument”.?? Under basic principles of international law, courts and
other legal entities created by treaties do not exist and operate simultaneously in the
sphere of municipal law, in the sense contended for by the Defence (that is, in the
sense that their existence and operation are dependent upon constitutionally valid

national legislation).

A treaty must be interpreted “in good faith in accordance with the ordinary meaning
to be given to the terms of the treaty in their context and in the light of its object and
purpose”.® Tt is submitted that there is nothing in the Special Court Agreement that
indicates that any departure from established principles of international law were
intended. There is nothing in the Special Court Agreement or Statute which suggests
that the Special Court is established in any way by the national law of Sierra Leone or
that it functions under Sierra Leone national law. Indeed, the Secretary-General’s
Report expressly referred to an alternative possibility of a Special Court “based on a
concept of a ‘national jurisdiction’”, the legal basis of which would be “national law,
patterned on the Statute as agreed between the United Nations and the Government of
Sierra Leone (the international crimes being automatically incorporated into the
Sierra-Leonean common-law system)”.2* This alternative solution was not
recommended by the Secretary-General, and was not adopted by the parties to the

Special Court Agreement.

22
23

Report of the Secretary-General, para. 9.
1969 Vienna Convention on the Law of Treaties, Article 31(1); 1986 Vienna Convention on the

Law of Treaties between States and International Organizations or Between International Organizations,
Article 31(1).
24

Secretary-General’s Report, para. 72.
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G. SIXTH PROSECUTION PROPOSITION: THE VALIDITY OF
THE SPECIAL COURT AGREEMENT, AND THE EXISTENCE,
OPERATION AND FUNCTIONING OF THE SPECIAL COURT IN
THE SPHERE OF INTERNATIONAL LAW, ARE NOT
AFFECTED BY PROVISIONS OF THE CONSTITUTION OF
SIERRA LEONE

33. The first to fifth Prosecution propositions above establish that the Special Court is an
international court existing and operating on the international plane pursuant to an
international treaty. The question addressed by the sixth Prosecution proposition is
whether that existence or functioning could be affected by the fact (if it were proved)
that the Sierra Leone Government or Parliament acted contrary to the Constitution of
Sierra Leone in becoming a party to the Special Court Agreement or in enacting the

Implementing Legislation.

34. The Prosecution submits that this question must be answered by reference to the
relevant provisions of the 1986 Vienna Convention on the Law of Treaties between
States and International Organizations or between International Organizations (the
“1986 Vienna Convention”). These provisions reflect the language of the
corresponding provisions of the 1969 Vienna Convention on the Law of Treaties
(dealing with treaties between States only), and the relevant provisions should be

regarded as reflecting customary international law.”

35. Article 27(1) of the Vienna Convention provides that “A State party to a treaty may

not invoke the provisions of its internal law as justification for its failure to perform

3 See Aust, Modern Treaty Law and Practice (2000), p. 10-11 (“When questions of treaty law arise
during negotiations, whether for a new treaty or about one concluded before the entry into force of the
[Vienna] Convention, the rules set forth in the Convention are invariably relied upon even when the states
are not parties to it ... In its 1997 Gabcikovo judgment ... the [International] Court [of Justice] ... applied
Articles 60-62 as reflecting customary law, even though they had been considered rather controversial. ...
[I]t is reasonable to assume that the Court will take the same approach in respect of virtually all of the
substantive provisions of the Convention. There has been as yet no case where the Court has found that the
Convention does not reflect customary law”). See also Brownlie, Principles of Public International Law
(5™ edn, 1998), p. 608 (noting that while the 1969 Vienna Convention is not as a whole declaratory of
general international law, “a good number of articles are essentially declaratory of existing law and
certainly those provisions which are not constitute presumptive evidence of emergent rules of general
international law”) and p. 618 (noting the International Law Commission’s view that “the decisions of
international tribunals and State practice, if they are not conclusive, appear to support” the solution adopted
in Article 46 of the 1969 Vienna Convention).
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37.

the treaty”. The reference to “internal law” in this provision includes the
constitutional law of a State. Thus, if it is established that a treaty is valid (as to
which, see below), the treaty will operate in international law in accordance with its
terms, even if it conflicts with the municipal constitutional law of a State that is a

party to it.

In the context of the Special Court Agreement, this means, amongst other things, that
it cannot be a defence to a crime under Articles 2 to 5 of the Statute to assert that the
conduct in question was permitted by the municipal law of Sierra Leone, or even the
Constitution of Sierra Leone. As a matter of international law, a State cannot enact a
statutory right, or a constitutional right, to commit war crimes, crimes against
humanity, or other serious violations of international humanitarian law. (See
paragraph 54 below.) For instance, section 16(2) of the Constitution of Sierra Leone
provides that a person shall not be regarded as having been deprived of his life if he
dies as a result of the use of force to such extent as is reasonably justifiable in the
circumstances of the case, “for the purpose of suppressing a riot, insurrection or
mutiny”. Such a provision could never amount to a justification under international
law for the commission of serious violations of international humanitarian law for the

purpose of suppressing a riot, insurrection or mutiny.

As to the validity of the Special Court Agreement, Article 27 of the 1986 Vienna

Convention relevantly provides as follows:

Article 27
Provisions of internal law of a State and rules of an international
organization regarding competence to conclude treaties

1. A State may not invoke the fact that its consent to be bound by a treaty
has been expressed in violation of a provision of its internal law regarding
competence to conclude treaties as invalidating its consent unless that
violation was manifest and concerned a rule of its internal law of
fundamental importance.

3. A violation is manifest if it would be objectively evident to any State or
any international organization conducting itself in the matter in accordance
with the normal practice of States and, where appropriate, of international
organizations and in good faith.

17.
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38. Thus, even if it could be established that there has been a contravention of the
Constitution of Sierra Leone, this would not affect the validity of the Special Court
Agreement, unless it is established that such contravention of the Constitution is
manifest. Thus, unless it is established that there has been a manifest violation of the
Constitution of Sierra Leone, there is no need to consider the matter any further. The
burden of establishing a manifest violation is on the Defence which is challenging the
validity of the Special Court Agreement, and that burden is a heavy one. According

to one author, the subject of the invalidity of treaties:

“is not of the slightest importance in the day-to-day work of a foreign
ministry. The author does not recall during more than 30 years of practice a
single serious suggestion that an existing treaty might be invalid. The
International Law Commission was well aware that invalidity was a rarity,

there being a natural presumption that a treaty is valid and its continuance in

force being the normal State of things”.%

39. In terms of Article 27(3) of the Vienna Convention, the relevant question is whether a
breach of the Constitution of Sierra Leone was, at the time that the Special Court
Agreement was concluded, “objectively evident” to the United Nations conducting
itself in the matter in accordance with the normal practice of international

organizations and in good faith. The Prosecution submits that it would not have been.

40. First, it is the normal practice of States and international organisations when
concluding treaties to leave it to the other parties to determine what are those other
parties’ internal legal requirements. The United Nations was entitled to presume that
the Government and Parliament of Sierra Leone were aware of their own
constitutional law. The very fact that Sierra Leone negotiated the Special Court
Agreement, and enacted the national Implementing Legislation, suggested that both
the Government of Sierra Leone and its Parliament were satisfied that the
constitutional requirements of Sierra Leone were met. Article 21 of the Special Court
Agreement gave the Government of Sierra Leone time to reflect before notifying the
United Nations that its internal legal requirements had been satisfied, thereby

bringing the Agreement into force. According to Aust:

% Aust, p. 252.
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“There are a number of procedures in treaty-making, such as ratification,
which have been specifically designed to enable a state to reflect fully
before deciding whether or not to become a party, and to comply with any
constitutional requirements. States are entitled to regard other States as
having acted in good faith when its representatives express their consent to
be bound”.”’

41. Secondly, Sierra Leone has become a party to the ICC Statute. (Sierra Leone signed
the ICC Statute on 17 October 1998 and ratified it on 15 September 2000). As a party
to the ICC Statute, Sierra Leone has obligations under international law arising under
that treaty, including, for instance, the obligation to arrest persons on its territory
pursuant to arrest warrants issued by the ICC.2® The ICC in turn has jurisdiction
under international law to try persons for crimes within its jurisdiction committed in
the territory of Sierra Leone (Article 12(2)(a)),? and Sierra Leone is obliged to accept
that jurisdiction of the ICC (Article 12(1)).>° Moreover, the ICC is entitled as a
matter of international law to exercise its functions and powers on the territory of
Sierra Leone (Article 4(2)).>' Thus, if the Defence argument in this case were
correct, it would mean that the ratification by Sierra Leone of the ICC Statute also
violated the Constitution of Sierra Leone. The fact that Sierra Leone did ratify the
ICC Statute further suggests that the Government of Sierra Leone was satisfied that it
was consistent with the Sierra Leone Constitution to do so (and by extension, that it
was consistent with its Constitution to enter into the Special Court Agreement). If it
were manifest that the conclusion of the Special Court Agreement violated the
Constitution of Sierra Leone, then by extension it must be equally manifest that the

ratification of the ICC Statute by Sierra Leone violated the Constitution of Sierra

77 Aust, p. 253.

2 See ICC Statute, Articles 59(1) and 89(1). Although these provisions provide that the State shall
execute such arrest warrants “in accordance with its laws”, the Prosecution submits that a State cannot
avoid its obligation to arrest a person altogether simply by failing to enact national legislation to empower
such arrests by their national authorities. The only thing that a State is entitled to regulate by its national
law is the modalities of such arrests.

» ICC Statute, Article 12(2)(a). It also has jurisdiction to try persons for crimes committed on
vessels or aircraft registered in Sierra Leone (ibid), and to try Sierra Leonean nationals for crimes
committed anywhere in the world (Article 12(2)(b)).

30 ICC Statute, Article 12(1).

3 ICC Statute, Article 4(2) (“The Court may exercise its functions and powers, as provided in this
Statute, on the territory of any State party ...”).

19.
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Leone. The consequence would be, if the Defence argument were correct, that Sierra

Leone has not in fact become a party to the ICC Statute.

42. Thirdly, if it were manifest that the conclusion of the Special Court Agreement
violated the Constitution of Sierra Leone, it would have to be concluded that the
ratification of the ICC Statute was in manifest violation of the constitutions of
various other States in which the same constitutional argument as that raised by the
Defence in this case would also arise. If the Defence argument were correct, the
result would be not only that Sierra Leone has not become a party to the ICC Statute.
It would mean that other States that have ratified the ICC Statute and that have
materially similar constitutional provisions are also not parties to the ICC Statute
because of “manifest” constitutional violations. If the Defence argument were
correct, the number of States parties to the ICC Statute could be considerably lower
than generally believed. Indeed, if the Defence argument were correct, the ICC
Statute might not yet have come into force, and the ICC may not yet legally exist,
because the number of States that have ratified it lawfully in accordance with their
municipal constitutional requirements might be lower than the number of ratifications

required to bring the ICC Statute into force. Such an argument cannot be accepted.

43. The Prosecution Responses to the various Defence preliminary motions referred in
particular to the example of Australia,*? which ratified the ICC Statute, and enacted
legislation to implement the ICC Statute into municipal law, notwithstanding that
under Chapter III of the Australian Constitution, federal judicial power cannot be
conferred on a body other than a court established under Chapter III of the Australian
Constitution. This occurred after a Parliamentary Committee in Australia expressly
concluded, consistently with advice from the Australian Government Solicitor and the
Attorney-General of Australia, that there would be no violation of the Australian
Constitution because “the ICC will not exercise the judicial power of the
Commonwealth [of Australia], even if it were to hear a case relating to acts

committed on Australian territory by Australian citizens. The judicial power to be

32 See, for example, “Prosecution Response to the Second Defence Preliminary Motion (Constitution
of Sierra Leone)”, filed on behalf of the Prosecution in the Kallon case on 24 June 2003 (Registry page nos.
890-976 in Case No. SCSL-2003-07) (the “Prosecution Response in Kallon™), para. 13.

20.
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exercised by the ICC will be that of the international community, not of the

Commonwealth of Australia.”*?

44. It cannot be said conclusively that the ratification of the ICC Statute was consistent

45.

with the Constitution of Australia-—that is a matter that ultimately could only be
decided definitively by the High Court of Australia. However, in view of the
conclusions of the Australian Parliamentary Committee, the Australian Government
Solicitor and the Attorney-General of Australia, it cannot be said that there was a

manifest violation of the Constitution of Australia.

The report of the Australian Parliamentary Committee contains a reference to a book
by Louis Henkin, which concludes that ratification of the ICC Statute by the United
States of America would be consistent with the United States Constitution.>* Louis
Henkin is an emeritus professor at the University of Columbia, with expertise in the
areas of constitutional law, international law, law of American foreign relations and
the law of human rights. The Kallon Reply quotes two members of Congress in the
United States who argue that ratification of the ICC Statute by the United States
would be unconstitutional.> However, there is no indication that these two members
of the United States Congress are lawyers, let alone constitutional or international
lawyers, nor that their constitutional concerns were the same as those raised by the
Defence in this case. In any event, they are only two members of the Congress, out of
hundreds. Ultimately, the consistency of the ICC Statute with the Constitution of
Sierra Leone is a matter that could only be decided definitively by the United States
Supreme Court. However, given the opinion of a professor as eminent as Louis
Henkin, it cannot be said that it is manifest that ratification of the ICC Statute by the

United States of America would violate the United States Constitution.

33
34

See Prosecution Response in Kallon, para. 13.
See Prosecution Response in Kallon, footnote 12. The reference is to Professor Louis Henkin,

P; oreign Affairs and the United States Constitution (2™ edn, 1996), p. 269.

“Reply to Prosecution Response to Preliminary Motion Based on Lack of Jurisdiction:

Establishment of the Special Court Violates Constitution of Sierra Leone”, filed on behalf of Morris Kallon
on 30 June 2003 (Registry page nos. 1016-1027 in Case No. SCSL-2003-07) (the “Kallon Reply”), para.

20.

21.

et O



Case No. SCSL-2003-07-PT, Prosecutor v. Kallon, Case No. SCSL-2003-08-PT, Prosecutor v. Norman, ab ('P (
Case No. SCSL-2003-10-PT, Prosecutor v. Kamara

46. The Prosecution Responses also gives the example of South Africa, which ratified the
ICC Statute and enacted implementing legislation without changing its Constitution,
even though the South African Constitution provides that the judicial authority of
South Africa is vested in certain courts specifically identified in the Constitution, of
which the ICC is not one. Again, the consistency of the ICC Statute with the
Constitution of South Africa is a matter that ultimately could only be decided
definitively by the Constitutional Court of South Africa. However, in view of the fact
that South Africa did ratify the ICC Statute without amending its Constitution, it must

be concluded that there was no manifest violation of the Constitution of South Africa.

47. The Kallon Reply refers to eight other States which are said to have experienced
“constitutional concerns” in relation to the ratification of the ICC Statute.*® The
evidence filed in support of this submission consists of “progress reports” on the
implementation of the ICC Statute transmitted by those States to the Council of
Europe.’” However, it appears that 29 States have now provided such “progress
reports” to the Council of Europe,’® which are available on the internet.*® Not all of
the States providing such reports are member States of the Council of Europe (for
instance, Canada and Japan). In the interests of saving paper and time, the
Prosecution has not annexed copies of all 29 reports. However, on the Prosecution’s
reading of these “progress reports”, some 11 States either did not refer to any
constitutional problems, or expressly stated that a constitutional amendment was not
required for ratification of the ICC Statute.*® Some 14 other States indicated that
there were constitutional issues, but these were constitutional issues of a completely

different type to the issue raised by the Defence in these proceedings.*' The concerns

% Kallon Reply, para. 24.

37 See “Defence Authorities for Preliminary Motion Based on Lack of Jurisdiction (Lawfulness of
the Court’s Establishment)”, filed on behalf of Morris Kallon on 29 October 2003 (Registry page nos.
2124-2227 in Case No. SCSL-2003-07) (the “Kallon Authorities™), items 4 to 10.

3 See Annex 15.

» http://www.coe.int/T/E/Legal_Affairs/Legal co-
operation/Transnational_criminal_justice/International_Criminal Court/Documents/2Country Information.
asp.
40 See Annex 15.
“ Ibid.
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related primarily to constitutional provisions dealing with executive powers of

pardon, extradition, or immunities of certain State officials.

Indeed, the progress report of the Netherlands (one of the States relied upon by the
Kallon Reply) expressly indicates that while there were constitutional issues in
relation to pardons and immunities of certain State officials, it was considered that
issues of the type raised by the Defence in this case did not present a constitutional
impediment in the Netherlands. This progress report states that amongst the issues at

stake were:

“a) whether the establishment of a court not belonging to the Dutch
judiciary would be in conflict with the Constitution; this was
considered not to be the case for article 92 of the Constitution
allows for the judiciary power to be transferred to an international
organization;

b) whether the articles 15 of the Constitution and 5(4) of the ECHR
would require that the habeas corpus court be a national, i.e. a
Dutch court; this was considered not to be the case, and since
article 59 and 60 of the the ICC Statute introduce a procedure
which is in substance in conformity with habeas corpus norms, the
ICC could be acceptable as a habeas corpus court as well;

c) whether the ius de non evocando (the right to be judged by the court
provided by law) as laid down in article 17 of the Constitution
would require that, on Dutch soil, there be a Dutch court available;
in the 1i§ht of the above, this was considered not to be the case
either”.*

It appears that only two or three of the 29 States voiced constitutional concerns
similar to those raised by the Defence in this case: Ireland, Moldova, and possibly
Ukraine.* The Prosecution submits that in view of the fact that only two or three of
29 States voiced any such concerns, and in view of the fact that other States with
constitutional traditions closer to that of Sierra Leone ratified the ICC Statute without
amending their Constitutions (Australia, South Africa, Canada), it cannot be manifest

that it violated the Constitution of Sietra Leone for Sierra Leone to become a party to

42

Kallon Authorities, item 5, at Registry page no. 2143, paragraph 2(a) (emphasis added).
See Annex 15.
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51.

52.

the ICC Statute or the Special Court Agreement. There is no reason why the
conclusion reached in the case of the Australia (see paragraph 43 above) and the
Netherlands (see paragraph 48 above) should not equally be applicable in the case of

Sierra Leone.

Once again, the consistency of the ICC Statute with the Constitution of Sierra Leone
1s a matter that ultimately could only be decided definitively by the Supreme Court of
Sierra Leone. However, in the absence of a manifest violation of the Constitution of
Sierra Leone, the Special Court Agreement is valid, binding and effective in
international law, and the Special Court has no need or jurisdiction to examine the

Constitution of Sierra Leone any further.

It is for the Government of Sierra Leone, as it is for the Government of every other
State, to determine for itself whether its own municipal law requirements have been
complied with when entering into treaties. If the Government is satisfied that its
internal constitutional requirements have been met, and if it enters into a treaty on
that basis, the treaty is valid, binding and effective under international law. Should it
subsequently emerge that the Government was wrong in its assessment of its own
municipal constitutional requirements, this will not affect the validity of the treaty in
the absence of a “manifest” violation within the meaning of Article 46 of the Vienna
Conventions. If the Government is prevented by the breach from giving effect to its
obligations under the treaty, the treaty will still be effective in international law, and

the State concerned will be in violation of its obligations under international law.

The Prosecution does not suggest that national constitutions do not matter. However,
it is States who must be the guardians of their own constitutions. Even if it could be
established that entry into the Special Court Agreement and the enactment of the
Implementing Legislation was not consistent with the Constitution of Sierra Leone,
no fundamental right of the Accused under international law has been violated. The
rights of an accused under international law are embodied in Article 17 of the Statute
of the Special Court, and are respected in proceedings before the Special Court.

There is no international law right not to be transferred to an international criminal.

24.
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Many States have ratified the ICC Statute without seeing any need to amend their
national constitutions. Even if there were some peculiarity about the Constitution of
Sierra Leone that had the effect of requiring a constitutional amendment before the
Special Court Agreement was concluded (and the Prosecution in no way concedes
this), this would be a purely internal municipal law matter for Sierra Leone. Any
failure to amend the Constitution would not bring into play any international law right

which the Special Court would be required to enforce.

THE ALLEGED VIOLATION OF THE CONSTITUTION OF SIERRA

LEONE
The Defence in the Norman case argues that the Special Court Agreement is
somehow invalid because at the time of concluding this treaty, the Government of
Sierra Leone was not in control of over two thirds of the territory of Sierra Leone.
The Prosecution submits that this argument is fully answered by paragraph 13 of the
Prosecution Response to the First Preliminary Motion in that case, and by the
Prosecution’s oral arguments. The Defence does not argue that Sierra Leone was not
a State under international law at the time of conclusion of the Special Court
Agreement.** The Defence argument that the government of a State has no capacity
to conclude treaties if it does not at the relevant time enjoy the obedience of the
majority of the people of the country, is contrary to basic principles of international
law, and must be rejected. The Defence cites no authority other than the Montevideo
Convention of 1933 which, as stated in the Prosecution Response, is concerned with
determining the existence of a State, and not with determining who is the legitimate
government of a State or with determining whether the government of a State has the
capacity to conclude treaties. It is not disputed that Sierra Leone was a State at all
material times, and that the Government which concluded the Special Court

Agreement was the Government recognised by the international community.

THE ALLEGED VIOLATION OF THE PRINCIPLE AGAINST
RETROSPECTIVE CRIMINAL LEGISLATION

44

Norman Reply, para. 13.
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54. The Kamara Motion argues that because the crimes in Articles 2 to 4 of the Statute
were not crimes under Sierra Leonean law until the enactment of the Implementing
Legislation, the creation of liability for acts committed prior to that offends a
constitutional prohibition against retrospective legislation.*> However, for the
reasons given above, because the Special Court functions in the sphere of
international law and not municipal law, the Constitution of Sierra Leone is
inapplicable. As a matter of international law, the principle against retrospective
criminal legislation requires only that the conduct in question was criminal at the time
under international law, and not that it was criminal under the municipal law of the

State concerned.

55. Principle II of the Principles of International Law Recognized in the Charter of the
Niirnberg Tribunal and in the Judgment of the Tribunal*® states that “The fact that
internal law does not impose a penalty for an act which constitutes a crime under
international law does not relieve the person who committed the act from

responsibility under international law”.

56. This principle is further reflected in Article 15(2) of the International Covenant on
Civil and Political Rights, which provides that “Nothing in this article [dealing with
retrospective criminal legislation] shall prejudice the trial and punishment of any
person for any act or omission which, at the time that it was committed, was criminal

according to the general principles of law recognised by the community of nations”.

57. Similar provision to this effect is found in Article 7(2) of the European Convention on

Human Rights.

IV. CONCLUSION

“ “Application by Brima Bazzy Kamara in respect of Jurisdiction and Defects in Indictment”, filed

on behalf of Brima Bazzy Kamara on 22 September 2003 (Registry page nos. 325-331 in Case No. SCSL-
2003-10-PT), paras. 2.1 to 2.4,

46 Adopted by the International Law Commission at its second session, in 1950, and submitted to the
General Assembly as a part of the Commission's report covering the work of that session.
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58. For the reasons given in above, the Appeals Chamber should therefore dismiss these

preliminary motions in their entirety.

Freetown, 2_4-{ I\ Z 2003.

For the Prosecution,

S WP %ﬁbﬁw

Desmond de Silva, QC Walter

mwmm

Chr1stopher Staker Abdul Tejan-Cole
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[. INTRODUCTION :) ( S‘@

A. The Judgement Under Appeal

1. The Appeals Chamber of the International Tribunal for the Prosecution of Persons Responsible for Serious Violations of International
Humanitarian Law Committed in the Territory of Former Yugoslavia since 1991 (hereinafter “International Tribunal®) is seized of an appeal lodged
by Appellant the Defence against a judgement rendered by the Trial Chamber II on 10 August 1995. By that judgement, Appellant’s motion
challenging the jurisdiction of the International Tribunal was denied.

2. Before the Trial Chamber, Appellant had launched a three-pronged attack:

a) illegal foundation of the International Tribunal,
b) wrongful primacy of the International Tribunal over national courts;
c) lack of jurisdiction ratione materiae.

The judgement under appeal denied the relief sought by Appellant; in its essential provisior.s, it reads as follows:

“THE TRIAL CHAMBER [. .. ]JHEREBY DISMISSES the motion insofar as it relates to primacy jurisdiction and subject-matter jurisdiction
under Articles 2, 3 and 5 and otherwise decides it to be incompetent insofar as it challenges the establishment of the International Tribunal

HEREBY DENIES the relief sought by the Defence in its Motion on the Jurisdiction of the Tribunal.” (Decision on the Defence Motion on
Jurisdiction in the Trial Chamber of the International Tribunal, 10 August 1995 (Case No. IT-94-1-T), at 33 (hereinafter Decision at Trial).)

Appellant now alleges error of law on the part of the Trial Chamber.

3. Ascan readily be seen from the operative part of the judgement, the Trial Chamber took a different approach to the first ground of contestation,
on which it refused to rule, from the route it followed with respect to the last two grounds, which it dismissed. This distinction ought to be observed
and will be referred to below.

From the development of the proceedings, however, it now appears that the question of jurisdiction has acquired, before this Chamber, a two-tier
dimension:

a) the jurisdiction of the Appeals Chamber to hear this appeal;
b) the jurisdiction of the International Tribunal to hear this case on the merits.

Before anything more is said on the merits, consideration must be given to the preliminary question: whether the Appeals Chamber is endowed with
the jurisdiction to hear this appeal at all.

B. Jurisdiction Of The Appeals Chamber

4. Article 25 of the Statute of the International Tribunal (Statute of the International Tribunal (originally published as annex to the Report of the
Secretary-General pursuant to paragraph 2 of Security Council resolution 808 (1993) (U.N. Doc. S$/25704) and adopted pursuant to Security
Council resolution 827 (25 May 1993) (hereinafter Statute of the International Tribunal)) edopted by the United Nations Security Council opens up
the possibility of appellate proceedings within the International Tribunal. This provision stands in conformity with the International Covenant on
Civil and Political Rights which insists upon a right of appeal (International Covenant or Civil and Political Rights, 19 December 1966, art. 14,
para. 5, G.A. Res. 2200 (XXI), 21 U.N. GAOR, Supp. (No. 16) 52, U.N. Doc. A/6316 (1966) (hereinafter [CCPR)).

As the Prosecutor of the International Tribunal has acknowledged at the hearing of 7 and 8 September 1993, the Statute is general in nature and the
Security Council surely expected that it would be supplemented, where advisable, by the rules which the Judges were mandated to adopt, especially
for “Trials and Appeals” (Art.15). The Judges did indeed adopt such rules: Part Seven of the Rules of Procedure and Evidence (Rules of Procedure
and Evidence, 107-08 (adopted on 11 February 1994 pursuant to Article 15 of the Statutz of the International Tribunal, as amended (IT/32/Rev.
S))(hereinafter Rules of Procedure)).

5. However, Rule 73 had already provided for “Preliminary Motions by Accused”, including five headings. The first one is: “objections based on
lack of jurisdiction.” Rule 72 (B) then provides:

“The Trial Chamber shall dispose of preliminary motions in limine litis and without interlocutory appeal, save in the case of dismissal of an
objection based on lack of jurisdiction.” (Rules of Procedure, Rule 72 (B).)

This is easily understandable and the Prosecutor put it clearly in his argument:

“I would submit, firstly, that clearly within the four corners of the Statute the Judges must be free to comment, to supplement, to make rules
not inconsistent and, to the extent I mentioned yesterday, it would also entitle the Judges to question the Statute and to assure themselves that
they can do justice in the international context operating under the Statute. There is no question about that.

Rule 72 goes no further, in my submission, than providing a useful vehicle for achieving - really it is a provision which achieves justice
because but for it, one could go through, as Mr. Orie mentioned in a different context, admittedly, yesterday, one could have the unfortunate
position of having months of trial, of the Tribunal hearing witnesses only to find out at the appeal stage that, in fact, there should not have
been a trial at all because of some lack of jurisdiction for whatever reason.
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So it is really a rule of fairness for both sides in a way, but particularly in favour of the accused in order that somebody should not be put to
the terrible inconvenience of having to sit through a trial which should not take place. So, it is really like many of the rules that Your Honours
and your colleagues made with regard to rules of evidence and procedure. It is to an extent supplementing the Statute, but that is what was
intended when the Security Council gave to the Judges the power to make rules. They did it knowing that there were spaces in the Statute that
would need to be filled by having rules of procedure and evidence.

L]

So, it is really a rule of convenience and, if I may say so, a sensible rule in the interests of justice, in the interests of both sides and in the
interests of the Tribunal as a whole.” (Transcript of the Hearing of the Interlocutory Appeal on Jurisdiction, 8 September 1995, at 4
(hereinafter Appeal Transcript).)

The question has, however, been put whether the three grounds relied upon by Appellant really go to the jurisdiction of the International Tribunal, in
which case only, could they form the basis of an interlocutory appeal. More specifically, can the legality of the foundation of the International
Tribunal and its primacy be used as the building bricks of such an appeal?

In his Brief in appeal, at page 2, the Prosecutor has argued in support of a negative answer, based on the distinction between the validity of the
creation of the International Tribunal and its jurisdiction. The second aspect alone would be appealable whilst the legality and primacy of the
International Tribunal could not be challenged in appeal. (Response to the Motion of the Dzfence on the Jurisdiction of the Tribunal before the Trial
Chamber of the International Tribunal, 7 July 1995 (Case No. IT-94-1-T), at 4 (hereinafter Prosecutor Trial Brief).)

6.  This narrow interpretation of the concept of jurisdiction, which has been advocated by the Prosecutor and one amicus curiae, falls foul of a
modern vision of the administration of justice. Such a fundamental matter as the jurisdic:ion of the International Tribunal should not be kept for
decision at the end of a potentially lengthy, emotional and expensive trial. All the grounds of contestation relied upon by Appellant result, in final
analysis, in an assessment of the legal capability of the International Tribunal to try his case. What is this, if not in the end a question of jurisdiction?
And what body is legally authorized to pass on that issue, if not the Appeals Chamber of the International Tribunal? Indeed - this is by no means
conclusive, but interesting nevertheless: were not those questions to be dealt with in limine litis, they could obviously be raised on an appeal on the
merits. Would the higher interest of justice be served by a decision in favour of the accused, after the latter had undergone what would then have to
be branded as an unwarranted trial. After all, in a court of law, common sense ought to be honoured not only when facts are weighed, but equally
when laws are surveyed and the proper rule is selected. In the present case, the jurisdiction of this Chamber to hear and dispose of Appellant’s
interlocutory appeal is indisputable.

C. Grounds Of Appeal

7.  The Appeals Chamber has accordingly heard the parties on all points raised in the written pleadings. It has also read the amicus curiae briefs submitted
by Juristes sans Frontiéres and the Government of the United States of America, to whom it expresses its gratitude.

8. Appellant has submitted two successive Briefs in appeal. The second Brief was late but, in the absence of any objection by the Prosecutor, the
Appeals Chamber granted the extension of time requested by Appellant under Rule 116.

The second Brief tends essentially to bolster the arguments developed by Appellant in his original Brief. They are offered under the following
headings:

a) unlawful establishment of the International Tribunal;
b) unjustified primacy of the International Tribunal over competent domestic courts;
c) lack of subject-matter jurisdiction.

The Appeals Chamber proposes to examine each of the grounds of appeal in the order in which they are raised by Appellant.

II. UNLAWFUL ESTABLISHMENT
OF THE INTERNATIONAL TRIBUNAL

9. The first ground of appeal attacks the validity of the establishment of the International Tribunal.
A. Meaning Of Jurisdiction

10. In discussing the Defence plea to the jurisdiction of the International Tribunal on grounds of invalidity of its establishment by the Security
Council, the Trial Chamber declared:

“There are clearly enough matters of jurisdiction which are open to determination by the International Tribunal, questions of time, place and
nature of an offence charged. These are properly described as jurisdictional, whereas the validity of the creation of the International Tribunal is
not truly a matter of jurisdiction but rather the lawfulness of its creation [. . .]” (Decision at Trial, at para. 4.)

There is a petitio principii underlying this affirmation and it fails to explain the criteria by which it the Trial Chamber disqualifies the plea of
invalidity of the establishment of the International Tribunal as a plea to jurisdiction. What is more important, that proposition implies a narrow
concept of jurisdiction reduced to pleas based on the limits of its scope in time and space and as to persons and subject-matter (ratione temporis,
loci, personae and materiae). But jurisdiction is not merely an ambit or sphere (better described in this case as “competence™); it is basically - as is
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visible from the Latin origin of the word itself, jurisdictio - a legal power, hence necesszrily a legitimate power, “to state the law” (dire le droit)
within this ambit, in an authoritative and final manner.

This is the meaning which it carries in all legal systems. Thus, historically, in common law, the Termes de la ley provide the following definition:

“jurisdiction’ is a dignity which a man hath by a power to do justice in causes of complaint made before him.” (STROUD’S JUDICIAL
DICTIONARY, 1379 (5th ed. 1986).)

The same concept is found even in current dictionary definitions:

“[Jurisdiction] is the power of a court to decide a matter in controversy and presupposes the existence of a duly constituted court with control
over the subject matter and the parties.” BLACK'S LAW DICTIONARY, 712 (6th ed. 1990) (citing Pinner v. Pinner, 33 N.C. App. 204, 234 S.E.2d
633).)

11. A narrow concept of jurisdiction may, perhaps, be warranted in a national context but not in international law. International law, because it
lacks a centralized structure, does not provide for an integrated judicial system operating an orderly division of labour among a number of tribunals,
where certain aspects or components of jurisdiction as a power could be centralized or vested in one of them but not the others.

In international law, every tribunal is a self-contained system (unless otherwise provided). This is incompatible with a narrow concept of jurisdiction, which
presupposes a certain division of labour. Of course, the constitutive instrument of an international tribunal can limit some of its jurisdictional powers, but only
to the extent to which such limitation does not jeopardize its “judicial character”, as shall be discussed later on. Such limitations cannot, however, be presumed
and, in any case, they cannot be deduced from the concept of jurisdiction itself.

12. In sum, if the International Tribunal were not validly constituted, it would lack the legitimate power to decide in time or space or over any
person or subject-matter. The plea based on the invalidity of constitution of the International Tribunal goes to the very essence of jurisdiction as a
power to exercise the judicial function within any ambit. It is more radical than, in the sense that it goes beyond and subsumes, all the other pleas
concerning the scope of jurisdiction. This issue is a preliminary to and conditions all other aspects of jurisdiction.

B. Admissibility Of Plea Based On The Invalidity Of
The Establishment Of The International Tribunal

13. Before the Trial Chamber, the Prosecutor maintained that:

(1) the International Tribunal lacks authority to review its establishment by the Security Council (Prosecutor Trial Brief, at 10-12); and that in
any case

(2) the question whether the Security Council in establishing the International Tribunal complied with the United Nations Charter raises
“political questions” which are “non-justiciable” (id. at 12-14).

The Trial Chamber approved this line of argument.

This position comprises two arguments: one relating to the power of the International Tritunal to consider such a plea; and another relating to the
classification of the subject-matter of the plea as a “political question™ and, as such, “non-justiciable”, i.e.”, regardless of whether or not it falls
within its jurisdiction.

1. Does The International Tribunal Have Jurisdiction?

14. In its decision, the Trial Chamber declares:

“[1]t is one thing for the Security Council to have taken every care to ensure that a siructure appropriate to the conduct of fair trials has been
created; it is an entirely different thing in any way to infer from that careful structuring that it was intended that the International Tribunal be
empowered to question the legality of the law which established it. The competence of the International Tribunal is precise and narrowly
defined; as described in Article 1 of its Statute, it is to prosecute persons responsible for serious violations of international humanitarian law,
subject to spatial and temporal limits, and to do so in accordance with the Statute. That is the full extent of the competence of the International
Tribunal.” (Decision at Trial, at para. 8.)

Both the first and the last sentences of this quotation need qualification. The first sentence assumes a subjective stance, considering that jurisdiction
can be determined exclusively by reference to or inference from the intention of the Security Council, thus totally ignoring any residual powers
which may derive from the requirements of the “judicial function” itself. That is also the qualification that needs to be added to the last sentence.

Indeed, the jurisdiction of the International Tribunal, which is defined in the middle sentence and described in the last sentence as “the full extent of
the competence of the International Tribunal”, is not, in fact, so. It is what is termed in international law “original” or “primary” and sometimes
“substantive” jurisdiction. But it does not include the “incidental” or “inherent” jurisdiction which derives automatically from the exercise of the
judicial function.

15. To assume that the jurisdiction of the International Tribunal is absolutely limited to what the Security Council “intended” to entrust it with, is
to envisage the International Tribunal exclusively as a “subsidiary organ” of the Security Council (see United Nations Charter, Arts. 7(2) & 29), a
“creation” totally fashioned to the smallest detail by its “creator” and remaining totally in its power and at its mercy. But the Security Council not
only decided to establish a subsidiary organ (the only legal means available to it for setting up such a body), it also clearly intended to establish a
special kind of “subsidiary organ”: a tribunal.
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16. In treating a similar case in its advisory opinion on the Effect of Awards of the United Nations Administrative Tribunal, the International Court
of Justice declared:

“[T]he view has been put forward that the Administrative Tribunal is a subsidiary, subordinate, or secondary organ; and that, accordingly, the Tribunal’s
judgements cannot bind the General Assembly which established it.

L]

The question cannot be determined on the basis of the description of the relationship between the General Assembly and the Tribunal, that is,
by considering whether the Tribunal is to be regarded as a subsidiary, a subordinate, or a secondary organ, or on the basis of the fact that it
was established by the General Assembly. It depends on the intention of the General Assembly in establishing the Tribunal and on the nature
of the functions conferred upon it by its Statute. An examination of the language of the Statute of the Administrative Tribunal has shown that
the General Assembly intended to establish a judicial body.” (Effect of Awards of Compensation Made by the United Nations Administrative
Tribunal, 1954 1.C.J. Reports 47, at 60-1 (Advisory Opinion of 13 July) (hereinafter Effect of Awards).)

17.  Earlier, the Court had derived the judicial nature of the United Nations Administrative Tribunal (“UNAT”) from the use of certain terms and
language in the Statute and its possession of certain attributes. Prominent among these attributes of the judicial function figures the power provided
for in Article 2, paragraph 3, of the Statute of UNAT:

“In the event of a dispute as to whether the Tribunal has competence, the matter shall be settled by the decision of the Tribunal.” (/d. at 51-2,
quoting Statute of the United Nations Administrative Tribunal, art. 2, para. 3.)

18. This power, known as the principle of “Kompetenz-Kompetenz” in German or “la compétence de la compétence” in French, is part, and indeed
a major part, of the incidental or inherent jurisdiction of any judicial or arbitral tribunal, consisting of its “jurisdiction to determine its own
jurisdiction.” It is a necessary component in the exercise of the judicial function and does not need to be expressly provided for in the constitutive
documents of those tribunals, although this is often done (see, €.g., Statute of the International Court of Justice, Art. 36, para. 6). But in the words of
the International Court of Justice:

“[Tlhis principle, which is accepted by the general international law in the matter of arbitration, assumes particular force when the
international tribunal is no longer an arbitral tribunal [. . .] but is an institution which has been pre-established by an international instrument
defining its jurisdiction and regulating its operation.” (Nottebohm Case (Liech. v. Guat.), 1953 I.C.J. Reports 7, 119 (21 March).)

This is not merely a power in the hands of the tribunal. In international law, where there is no integrated judicial system and where every judicial or
arbitral organ needs a specific constitutive instrument defining its jurisdiction, “the first obligation of the Court - as of any other judicial body - is to
ascertain its own competence.” (Judge Cordova, dissenting opinion, advisory opinion on Judgements of the Administrative Tribunal of the I.L.O.
upon complaints made against the UN.E.S.C.O., 1956 I.C.J. Reports, 77, 163 (Advisory Opinion of 23 October)(Cordova, J., dissenting).)

19. It is true that this power can be limited by an express provision in the arbitration agreement or in the constitutive instruments of standing
tribunals, though the latter possibility is controversial, particularly where the limitation risks undermining the judicial character or the independence
of the Tribunal. But it is absolutely clear that such a limitation, to the extent to which it is admissible, cannot be inferred without an express
provision allowing the waiver or the shrinking of such a well-entrenched principle of general international law.

As no such limitative text appears in the Statute of the International Tribunal, the International Tribunal can and indeed has to exercise its
“compétence de la compétence” and examine the jurisdictional plea of the Defence, in order to ascertain its jurisdiction to hear the case on the
merits.

20. It has been argued by the Prosecutor, and held by the Trial Chamber that:

“[T1his International Tribunal is not a constitutional court set up to scrutinise the actions of organs of the United Nations. It is, on the contrary,
a criminal tribunal with clearly defined powers, involving a quite specific and limited criminal jurisdiction. If it is to confine its adjudications
to those specific limits, it will have no authority to investigate the legality of its creation by the Security Council.” (Decision at Trial, at para.
5; see also paras. 7, 8, 9, 17, 24, passim.)

There is no question, of course, of the International Tribunal acting as a constitutional tribunal, reviewing the acts of the other organs of the United
Nations, particularly those of the Security Council, its own “creator.” It was not established for that purpose, as is clear from the definition of the
ambit of its “primary” or “substantive” jurisdiction in Articles 1 to § of its Statute.

But this is beside the point. The question before the Appeals Chamber is whether the International Tribunal, in exercising this “incidental”
jurisdiction, can examine the legality of its establishment by the Security Council, solzly for the purpose of ascertaining its own “primary”
jurisdiction over the case before it.

21. The Trial Chamber has sought support for its position in some dicta of the International Court of Justice or its individual Judges, (see Decision
at Trial, at paras. 10 - 13), to the effect that:

“Undoubtedly, the Court does not possess powers of judicial review or appeal in respect of decisions taken by the United Nations organs
concerned.” (Legal Consequences for States of the Continued Presence of South Africa in Namibia (South-West Africa) Notwithstanding
Security Council Resolution 276 (1970), 1971 1.C.J. Reports 16, at para. 89 (Advisory Opinion of 21 June) (hereafter the Namibia Advisory
Opinion).)
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All these dicta, however, address the hypothesis of the Court exercising such judicial review as a matter of “primary” jurisdiction. They do not
address at all the hypothesis of examination of the legality of the decisions of other organs as a matter of “incidental” jurisdiction, in order to
ascertain and be able to exercise its “primary” jurisdiction over the matter before it. Indeed, in the Namibia Advisory Opinion, immediately after the
dictum reproduced above and quoted by the Trial Chamber (concerning its “primary” jurisdiction), the International Court of Justice proceeded to
exercise the very same “incidental” jurisdiction discussed here:

“[T]he question of the validity or conformity with the Charter of General Assemtly resolution 2145 (XXI) or of related Security Council
resolutions does not form the subject of the request for advisory opinion. However, in the exercise of its judicial function and since objections
have been advanced the Court, in the course of its reasoning, will consider these objections before determining any legal consequences arising
from those resolutions.” (/d. at para. 89.)

The same sort of examination was undertaken by the International Court of Justice, inter alia, in its advisory opinion on the Effect of Awards Case:

“[TThe legal power of the General Assembly to establish a tribunal competent to render judgements binding on the United Nations has been
challenged. Accordingly, it is necessary to consider whether the General Assembly has been given this power by the Charter.” (Effect of
Awards, at 56.)

Obviously, the wider the discretion of the Security Council under the Charter of the United Nations, the narrower the scope for the International
Tribunal to review its actions, even as a matter of incidental jurisdiction. Nevertheless, this does not mean that the power disappears altogether,
particularly in cases where there might be a manifest contradiction with the Principles and Purposes of the Charter.

22. In conclusion, the Appeals Chamber finds that the International Tribunal has jurisdiction to examine the plea against its jurisdiction based on
the invalidity of its establishment by the Security Council.

2. Is The Question At Issue Political And As Such Non-Justiciable?

23. The Trial Chamber accepted this argument and classification. (See Decision at Trial, at para. 24.)

24. The doctrines of “political questions” and “non-justiciable disputes™ are remnants of the reservations of “sovereignty”, “national honour”, etc.
in very old arbitration treaties. They have receded from the horizon of contemporary international law, except for the occasional invocation of the
“political question” argument before the International Court of Justice in advisory proceedings and, very rarely, in contentious proceedings as well.

The Court has consistently rejected this argument as a bar to examining a case. It considered it unfounded in law. As long as the case before it or the
request for an advisory opinion turns on a legal question capable of a legal answer, the Court considers that it is duty-bound to take jurisdiction over
it, regardless of the political background or the other political facets of the issue. On this question, the International Court of Justice declared in its
advisory opinion on Certain Expenses of the United Nations:

“[1]t has been argued that the question put to the Court is intertwined with political cuestions, and that for this reason the Court should refuse
to give an opinion. It is true that most interpretations of the Charter of the United Nations will have political significance, great or small. In the
nature of things it could not be otherwise. The Court, however, cannot attribute a political character to a request which invites it to undertake
an essentially judicial task, namely, the interpretation of a treaty provision.” (Certain Expenses of the United Nations, 1962 1.C.J. Reports 151,
at 155 (Advisory Opinion of 20 July).)

This dictum applies almost literally to the present case.

25. The Appeals Chamber does not consider that the International Tribunal is barred from examination of the Defence jurisdictional plea by the so-
called “political” or “non-justiciable” nature of the issue it raises.

C. The Issue Of Constitutionality

26. Many arguments have been put forward by Appellant in support of the contention that the establishment of the International Tribunal is invalid
under the Charter of the United Nations or that it was not duly established by law. Many of these arguments were presented orally and in written
submissions before the Trial Chamber. Appellant has asked this Chamber to incorporate into the argument before the Appeals Chamber all the points
made at trial. (See Appeal Transcript, 7 September 1995, at 7.) Apart from the issues specifically dealt with below, the Appeals Chamber is content
to allow the treatment of these issues by the Trial Chamber to stand.

27. The Trial Chamber summarized the claims of the Appellant as follows:

“It is said that, to be duly established by law, the International Tribunal should have been created either by treaty, the consensual act of
nations, or by amendment of the Charter of the United Nations, not by resolution of the Security Council. Called in aid of this general
proposition are a number of considerations: that before the creation of the International Tribunal in 1993 it was never envisaged that such an
ad hoc criminal tribunal might be set up; that the General Assembly, whose participation would at least have guaranteed full representation of
the international community, was not involved in its creation; that it was never intended by the Charter that the Security Council should, under
Chapter VII, establish a judicial body, let alone a criminal tribunal; that the Security Council had been inconsistent in creating this Tribunal
while not taking a similar step in the case of other areas of conflict in which violations of international humanitarian law may have occurred;
that the establishment of the International Tribunal had neither promoted, nor was capable of promoting, international peace, as the current
situation in the former Yugoslavia demonstrates; that the Security Council could not, in any event, create criminal liability on the part of

IT-94-1-AR72 2 October 1995



2SS

individuals and that this is what its creation of the International Tribunal did; that there existed and exists no such international emergency as
would justify the action of the Security Council; that no political organ such as the Security Council is capable of establishing an independent
and impartial tribunal; that there is an inherent defect in the creation, after the event, of ad hoc tribunals to try particular types of offences and,
finally, that to give the International Tribunal primacy over national courts is, in any event and in itself, inherently wrong.” (Decision at Trial,
at para. 2.)

These arguments raise a series of constitutional issues which all turn on the limits of the power of the Security Council under Chapter VII of the
Charter of the United Nations and determining what action or measures can be taken under this Chapter, particularly the establishment of an
international criminal tribunal. Put in the interrogative, they can be formulated as follows:

1. was there really a threat to the peace justifying the invocation of Chapter VII as a legal basis for the establishment of the International
Tribunal?

2. assuming such a threat existed, was the Security Council authorized, with a view to restoring or maintaining peace, to take any measures at
its own discretion, or was it bound to choose among those expressly provided for in Articles 41 and 42 (and possibly Article 40 as well)?

3. in the latter case, how can the establishment of an international criminal tribunal be justified, as it does not figure among the ones
mentioned in those Articles, and is of a different nature?

1. The Power Of The Security Council To Invoke Chapter VII

28. Article 39 opens Chapter VII of the Charter of the United Nations and determines the conditions of application of this Chapter. It provides:

“The Security Council shall determine the existence of any threat to the peace, breach of the peace, or act of aggression and shall make
recommendations, or decide what measures shall be taken in accordance with Articles 41 and 42, to maintain or restore international peace and
security.” (United Nations Charter, 26 June 1945, Art. 39.)

It is clear from this text that the Security Council plays a pivotal role and exercises a very wide discretion under this Article. But this does not mean
that its powers are unlimited. The Security Council is an organ of an international organization, established by a treaty which serves as a
constitutional framework for that organization. The Security Council is thus subjected to certain constitutional limitations, however broad its powers
under the constitution may be. Those powers cannot, in any case, go beyond the limits of the jurisdiction of the Organization at large, not to mention
other specific limitations or those which may derive from the internal division of power within the Organization. In any case, neither the text nor the
spirit of the Charter conceives of the Security Council as legibus solutus (unbound by law).

In particular, Article 24, after declaring, in paragraph 1, that the Members of the United Nations “confer on the Security Council primary
responsibility for the maintenance of international peace and security”, imposes on it, in paragraph 3, the obligation to report annually (or more
frequently) to the General Assembly, and provides, more importantly, in paragraph 2, that:

“In discharging these duties the Security Council shall act in accordance with the Purposes and Principles of the United Nations. The specific
powers granted to the Security Council for the discharge of these duties are laid down in Chapters VI, VII, VIII, and XIL” (/d., Art. 24(2).)

The Charter thus speaks the language of specific powers, not of absolute fiat.
29. What is the extent of the powers of the Security Council under Article 39 and the limits thereon, if any?

The Security Council plays the central role in the application of both parts of the Article. It is the Security Council that makes the determination that
there exists one of the situations justifying the use of the “exceptional powers” of Chapter VII. And it is also the Security Council that chooses the
reaction to such a situation: it either makes recommendations (i.e., opts not to use the exceptional powers but to continue to operate under Chapter
VI) or decides to use the exceptional powers by ordering measures to be taken in accordance with Articles 41 and 42 with a view to maintaining or
restoring international peace and security.

The situations justifying resort to the powers provided for in Chapter VII are a “threat to the peace”, a “breach of the peace” or an “act of
aggression.” While the “act of aggression” is more amenable to a legal determination, the “threat to the peace” is more of a political concept. But the
determination that there exists such a threat is not a totally unfettered discretion, as it has to remain, at the very least, within the limits of the
Purposes and Principles of the Charter.

30. It is not necessary for the purposes of the present decision to examine any further the question of the limits of the discretion of the Security
Council in determining the existence of a “threat to the peace”, for two reasons.

The first is that an armed conflict (or a series of armed conflicts) has been taking place in the territory of the former Yugoslavia since long before the
decision of the Security Council to establish this International Tribunal. If it is considered an international armed conflict, there is no doubt that it
falls within the literal sense of the words “breach of the peace” (between the parties or, at the very least, would be a as a “threat to the peace” of
others).

But even if it were considered merely as an “internal armed conflict”, it would still constitute a “threat to the peace” according to the settled practice
of the Security Council and the common understanding of the United Nations membership in general. Indeed, the practice of the Security Council is
rich with cases of civil war or internal strife which it classified as a “threat to the peace” and dealt with under Chapter VII, with the encouragement
or even at the behest of the General Assembly, such as the Congo crisis at the beginning of the 1960s and, more recently, Liberia and Somalia. It can
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thus be said that there is a common understanding, manifested by the “subsequent practice” of the membership of the United Nations at large, that
the “threat to the peace” of Article 39 may include, as one of its species, internal armed conflicts.

The second reason, which is more particular to the case at hand, is that Appellant has amended his position from that contained in the Brief
submitted to the Trial Chamber. Appellant no longer contests the Security Council’s power to determine whether the situation in the former
Yugoslavia constituted a threat to the peace, nor the determination itself. He further acknowledges that the Security Council “has the power to
address to such threats [. . .] by appropriate measures.” [Defence] Brief to Support the Notice of (Interlocutory) Appeal, 25 August 1995 (Case No.
1T-94-1-AR72), at para. 5.4 (hereinafter Defence Appeal Brief).) But he continues to contest the legality and appropriateness of the measures chosen
by the Security Council to that end.

2. The Range of Measures Envisaged Under Chapter VII

31. Once the Security Council determines that a particular situation poses a threat to the peace or that there exists a breach of the peace or an act of
aggression, it enjoys a wide margin of discretion in choosing the course of action: as noted above (see para. 29) it can either continue, in spite of its
determination, to act via recommendations, i.e., as if it were still within Chapter VI (“Pacific Settlement of Disputes”) or it can exercise its
exceptional powers under Chapter V1L In the words of Article 39, it would then “decide what measures shall be taken in accordance with Articles 41
and 42, to maintain or restore international peace and security.” (United Nations Charter, art. 39.)

A question arises in this respect as to whether the choice of the Security Council is limited to the measures provided for in Articles 41 and 42 of the
Charter (as the language of Article 39 suggests), or whether it has even larger discretion in the form of general powers to maintain and restore
international peace and security under Chapter VII at large. In the latter case, one of course does not have to locate every measure decided by the
Security Council under Chapter VII within the confines of Articles 41 and 42, or possibly Article 40. In any case, under both interpretations, the
Security Council has a broad discretion in deciding on the course of action and evaluating the appropriateness of the measures to be taken. The
language of Article 39 is quite clear as to the channelling of the very broad and exceptional powers of the Security Council under Chapter VII
through Articles 41 and 42. These two Articles leave to the Security Council such a wide choice as not to warrant searching, on functional or other
grounds, for even wider and more general powers than those already expressly provided for in the Charter.

These powers are coercive vis-a-vis the culprit State or entity. But they are also mandatory vis-a-vis the other Member States, who are under an
obligation to cooperate with the Organization (Article 2, paragraph 5, Articles 25, 48) and with one another (Articles 49), in the implementation of
the action or measures decided by the Security Council.

3. The Establishment Of The International Tribunal
As A Measure Under Chapter VII

32. As with the determination of the existence of a threat to the peace, a breach of the peace or an act of aggression, the Security Council has a very
wide margin of discretion under Article 39 to choose the appropriate course of action and to evaluate the suitability of the measures chosen, as well
as their potential contribution to the restoration or maintenance of peace. But here again, this discretion is not unfettered; moreover, it is limited to
the measures provided for in Articles 41 and 42. Indeed, in the case at hand, this last point serves as a basis for the Appellant’s contention of
invalidity of the establishment of the International Tribunal.

In its resolution 827, the Security Council considers that “in the particular circumstances of the former Yugoslavia”, the establishment of the
International Tribunal “would contribute to the restoration and maintenance of peace” and :ndicates that, in establishing it, the Security Council was
acting under Chapter VII (S.C. Res. 827, UN. Doc. S/RES/827 (1993)). However, it did not specify a particular Article as a basis for this action.

Appellant has attacked the legality of this decision at different stages before the Trial Chamber as well as before this Chamber on at least three
grounds:

a) that the establishment of such a tribunal was never contemplated by the framers of the Charter as one of the measures to be taken under
Chapter V1I; as witnessed by the fact that it figures nowhere in the provisions of that Chapter, and more particularly in Articles 41 and 42
which detail these measures;

b) that the Security Council is constitutionally or inherently incapable of creating a judicial organ, as it is conceived in the Charter as an
executive organ, hence not possessed of judicial powers which can be exercised through a subsidiary organ;

c) that the establishment of the International Tribunal has neither promoted, nor was capable of promoting, international peace, as
demonstrated by the current situation in the former Yugoslavia.

(a) What Article of Chapter VII Serves As A Basis For The Establishment Of A Tribunal?

33. The establishment of an international criminal tribunal is not expressly mentioned arnong the enforcement measures provided for in Chapter
VII, and more particularly in Articles 41 and 42.

Obviously, the establishment of the International Tribunal is not a measure under Article 42, as these are measures of a military nature, implying the
use of armed force. Nor can it be considered a “provisional measure” under Article 40. These measures, as their denomination indicates, are intended
to act as a “holding operation”, producing a “stand-still” or a “cooling-off” effect, “withou: prejudice to the rights, claims or position of the parties
concerned.” (United Nations Charter, art. 40.) They are akin to emergency police action rather than to the activity of a judicial organ dispensing
justice according to law. Moreover, not being enforcement action, according to the language of Article 40 itself (“before making the
recommendations or deciding upon the measures provided for in Article 39”), such provisional measures are subject to the Charter limitation of
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Article 2, paragraph 7, and the question of their mandatory or recommendatory character is subject to great controversy; all of which renders
inappropriate the classification of the International Tribunal under these measures.

34. Prima facie, the International Tribunal matches perfectly the description in Article 41 of “measures not involving the use of force.” Appellant,
however, has argued before both the Trial Chamber and this Appeals Chamber, that:*

...[1]t is clear that the establishment of a war crimes tribunal was not intended. The sxamples mentioned in this article focus upon economic
and political measures and do not in any way suggest judicial measures.” (Brief to Support the Motion [of the Defence] on the Jurisdiction of
the Tribunal before the Trial Chamber of the International Tribunal, 23 June 1995 (Case No. IT-94-1-T), at para. 3.2.1 (hereinafter Defence
Trial Brief).)

It has also been argued that the measures contemplated under Article 41 are all measures to be undertaken by Member States, which is not the case
with the establishment of the International Tribunal.

35. The first argument does not stand by its own language. Article 41 reads as follows:*

The Security Council may decide what measures not involving the use of armed force are to be employed to give effect to its decisions, and it
may call upon the Members of the United Nations to apply such measures. These may include complete or partial interruption of economic
relations and of rail, sea, air, postal, telegraphic, radio, and other means of communication, and the severance of diplomatic relations.” (United
Nations Charter, art. 41.)

It is evident that the measures set out in Article 41 are merely illustrative examples which obviously do not exclude other measures. All the Article
requires is that they do not involve “the use of force.” It is a negative definition.

That the examples do not suggest judicial measures goes some way towards the other argument that the Article does not contemplate institutional
measures implemented directly by the United Nations through one of its organs but, as the given examples suggest, only action by Member States,
such as economic sanctions (though possibly coordinated through an organ of the Organization). However, as mentioned above, nothing in the
Article suggests the limitation of the measures to those implemented by States. The Article only prescribes what these measures cannot be. Beyond
that it does not say or suggest what they have to be.

Moreover, even a simple literal analysis of the Article shows that the first phrase of the first sentence carries a very general prescription which can
accommodate both institutional and Member State action. The second phrase can be read as referring particularly to one species of this very large
category of measures referred to in the first phrase, but not necessarily the only one, namely, measures undertaken directly by States. It is also clear
that the second sentence, starting with “These [measures]” not “Those [measures]”, refers to the species mentioned in the second phrase rather than
to the “genus” referred to in the first phrase of this sentence.

36. Logically, if the Organization can undertake measures which have to be implemented through the intermediary of its Members, it can a fortiori
undertake measures which it can implement directly via its organs, if it happens to have the resources to do so. It is only for want of such resources
that the United Nations has to act through its Members. But it is of the essence of “collective measures™ that they are collectively undertaken. Action
by Member States on behalf of the Organization is but a poor substitute faute de mieux, or a “second best” for want of the first. This is also the
pattern of Article 42 on measures involving the use of armed force.

In sum, the establishment of the International Tribunal falls squarely within the powers of the Security Council under Article 41.

(b) Can The Security Council Establish A Subsidiary Organ With Judicial Powers?

37. The argument that the Security Council, not being endowed with judicial powers, cannot establish a subsidiary organ possessed of such powers
is untenable: it results from a fundamental misunderstanding of the constitutional set-up of the Charter.

Plainly, the Security Council is not a judicial organ and is not provided with judicial powers (though it may incidentally perform certain quasi-
judicial activities such as effecting determinations or findings). The principal function of the Security Council is the maintenance of international
peace and security, in the discharge of which the Security Council exercises both decision-making and executive powers.

38. The establishment of the International Tribunal by the Security Council does not signify, however, that the Security Council has delegated to it
some of its own functions or the exercise of some of its own powers. Nor does it mean, in reverse, that the Security Council was usurping for itself
part of a judicial function which does not belong to it but to other organs of the United Nations according to the Charter. The Security Council has
resorted to the establishment of a judicial organ in the form of an international criminal tribunal as an instrument for the exercise of its own principal
function of maintenance of peace and security, i.e., as a measure contributing to the restoration and maintenance of peace in the former Yugoslavia.

The General Assembly did not need to have military and police functions and powers in order to be able to establish the United Nations Emergency
Force in the Middle East (“UNEF”) in 1956. Nor did the General Assembly have to be a judicial organ possessed of judicial functions and powers in
order to be able to establish UNAT. In its advisory opinion in the Effect of Awards, the International Court of Justice, in addressing practically the
same objection, declared:

“[The Charter does not confer judicial functions on the General Assembly [. . .] By establishing the Administrative Tribunal, the General

Assembly was not delegating the performance of its own functions: it was exercising a power which it had under the Charter to regulate staff
relations.” (Effect of Awards, at 61.)
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39. The third argument is directed against the discretionary power of the Security Council in evaluating the appropriateness of the chosen measure
and its effectiveness in achieving its objective, the restoration of peace.

Article 39 leaves the choice of means and their evaluation to the Security Council, which enjoys wide discretionary powers in this regard; and it
could not have been otherwise, as such a choice involves political evaluation of highly complex and dynamic situations.

It would be a total misconception of what are the criteria of legality and validity in law to test the legality of such measures ex post facto by their
success or failure to achieve their ends (in the present case, the restoration of peace in the former Yugoslavia, in quest of which the establishment of
the International Tribunal is but one of many measures adopted by the Security Council).

40. For the aforementioned reasons, the Appeals Chamber considers that the International Tribunal has been lawfully established as a measure
under Chapter VII of the Charter.

4. Was The Establishment Of The International Tribunal Contrrary To The General Principle
Whereby Courts Must Be “Established By Law”?

41. Appellant challenges the establishment of the International Tribunal by contending that it has not been established by law. The entitlement of
an individual to have a criminal charge against him determined by a tribunal which has been established by law is provided in Article 14, paragraph
1, of the International Covenant on Civil and Political Rights. It provides:

In the determination of any criminal charge against him, or of his rights and obligations in a suit at law, everyone shall be entitled to a fair and
public hearing by a competent, independent and impartial tribunal established by law.” (ICCPR, art. 14, para. 1.)

Similar provisions can be found in Article 6(1) of the European Convention on Human Rights, which states:

In the determination of his civil rights and obligations or of any criminal charge against him, everyone is entitled to a fair and public hearing
within a reasonable time by an independent and impartial tribunal established by law [. . .]”(European Convention for the Protection of Human
Rights and Fundamental Freedoms, 4 November 1950, art. 6, para. 1, 213 UN.T.S. 222 (hereinafter ECHR))

and in Article 8(1) of the American Convention on Human Rights, which provides: «

Every person has the right to a hearing, with due guarantees and within a reasonable time, by a competent, independent and impartial tribunal,
previously established by law.” (American Convention on Human Rights, 22 November 1969, art. 8, para. 1, O.A.S. Treaty Series No. 36, at
1, O.A.S. Off. Rec. OEA/Ser. L/V/11.23 doc. rev. 2 (hereinafter ACHR).)”

Appellant argues that the right to have a criminal charge determined by a tribunal established by law is one which forms part of international law as a
“general principle of law recognized by civilized nations”, one of the sources of international law in Article 38 of the Statute of the International
Court of Justice. In support of this assertion, Appellant emphasises the fundamental nature of the “fair trial” or “due process” guarantees afforded in
the International Covenant on Civil and Political Rights, the European Convention on Human Rights and the American Convention on Human
Rights. Appellant asserts that they are minimum requirements in international law for the administration of criminal justice.

42. For the reasons outlined below, Appellant has not satisfied this Chamber that the requirements laid down in these three conventions must apply
not only in the context of national legal systems but also with respect to proceedings conducted before an international court. This Chamber is,
however, satisfied that the principle that a tribunal must be established by law, as explained below, is a general principle of law imposing an
international obligation which only applies to the administration of criminal justice in a municipal setting. It follows from this principle that it is
incumbent on all States to organize their system of criminal justice in such a way as to ensure that all individuals are guaranteed the right to have a
criminal charge determined by a tribunal established by law. This does not mean, however, that, by contrast, an international criminal court could be
set up at the mere whim of a group of governments. Such a court ought to be rooted in the rule of law and offer all guarantees embodied in the
relevant international instruments. Then the court may be said to be “established by law.”

43. Indeed, there are three possible interpretations of the term “established by law.” First, as Appellant argues, “established by law” could mean
established by a legislature. Appellant claims that the International Tribunal is the product of a “mere executive order” and not of a “decision making
process under democratic control, necessary to create a judicial organisation in a democratic society.” Therefore Appellant maintains that the
International Tribunal not been “established by law.” (Defence Appeal Brief, at para. 5.4.)

The case law applying the words “established by law” in the European Convention on Human Rights has favoured this interpretation of the
expression. This case law bears out the view that the relevant provision is intended to ensure that tribunals in a democratic society must not depend
on the discretion of the executive; rather they should be regulated by law emanating from Parliament. (See Zand v. Austria, App. No. 7360/76, 15
Eur. Comm’n H.R. Dec. & Rep. 70, at 80 (1979); Piersack v. Belgium, App. No. 8692/79, 47 Eur. Ct. HR. (ser. B) at 12 (1981); Crociani,
Palmiotti, Tanassi and D’Ovidio v. Italy, App. Nos. 8603/79, 8722/79, 8723/79 & 8729/79 (joined) 22 Eur. Comm’n H.R. Dec. & Rep. 147, at 219
(1981).)

Or, put another way, the guarantee is intended to ensure that the administration of justice is not a matter of executive discretion, but is regulated by
laws made by the legislature.
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It is clear that the legislative, executive and judicial division of powers which is largely followed in most municipal systems does not apply to the
international setting nor, more specifically, to the setting of an international organization such as the United Nations. Among the principal organs of
the United Nations the divisions between judicial, executive and legislative functions are not clear cut. Regarding the judicial function, the
International Court of Justice is clearly the “principal judicial organ” (see United Nations Charter, art. 92). There is, however, no legislature, in the
technical sense of the term, in the United Nations system and, more generally, no Parliament in the world community. That is to say, there exists no
corporate organ formally empowered to enact laws directly binding on international legal sujects.

It is clearly impossible to classify the organs of the United Nations into the above-discussed divisions which exist in the national law of States.
Indeed, Appellant has agreed that the constitutional structure of the United Nations does not follow the division of powers often found in national
constitutions. Consequently the separation of powers element of the requirement that a tribunal be “established by law” finds no application in an
international law setting. The aforementioned principle can only impose an obligation on States concerning the functioning of their own national
systems.

44. A second possible interpretation is that the words “established by law™ refer to establishment of international courts by a body which, though
not a Parliament, has a limited power to take binding decisions. In our view, one such body is the Security Council when, acting under Chapter VII
of the United Nations Charter, it makes decisions binding by virtue of Article 25 of the Charter.

According to Appellant, however, there must be something more for a tribunal to be “established by law.” Appellant takes the position that, given
the differences between the United Nations system and national division of powers, discussed above, the conclusion must be that the United Nations
system is not capable of creating the International Tribunal unless there is an amendment to the United Nations Charter. We disagree. It does not
follow from the fact that the United Nations has no legislature that the Security Council is not empowered to set up this International Tribunal if it is
acting pursuant to an authority found within its constitution, the United Nations Charter. As set out above (paras. 28-40) we are of the view that the
Security Council was endowed with the power to create this International Tribunal as a measure under Chapter VII in the light of its determination
that there exists a threat to the peace.

In addition, the establishment of the International Tribunal has been repeatedly approved and endorsed by the “representative” organ of the United
Nations, the General Assembly: this body not only participated in its setting up, by electing the Judges and approving the budget, but also expressed
its satisfaction with, and encouragement of the activities of the International Tribunal in various resolutions. (See G.A. Res. 48/88 (20 December
1993) and G.A. Res. 48/143 (20 December 1993), G.A. Res. 49/10 (8 November 1994) and G.A. Res. 49/205 (23 December 1994).)

45. The third possible interpretation of the requirement that the International Tribunal be “established by law” is that its establishment must be in
accordance with the rule of law. This appears to be the most sensible and most likely mearing of the term in the context of international law. For a
tribunal such as this one to be established according to the rule of law, it must be established in accordance with the proper international standards; it
must provide all the guarantees of fairness, justice and even-handedness, in full conformity with internationally recognized human rights
instruments.

This interpretation of the guarantee that a tribunal be “established by law” is borne out by an analysis of the International Covenant on Civil and
Political Rights. As noted by the Trial Chamber, at the time Article 14 of the International Covenant on Civil and Political Rights was being drafted,
it was sought, unsuccessfully, to amend it to require that tribunals should be “pre-established” by law and not merely “established by law” (Decision
at Trial, at para. 34). Two similar proposals to this effect were made (one by the representative of Lebanon and one by the representative of Chile); if
adopted, their effect would have been to prevent all ad hoc tribunals. In response, the delegate from the Philippines noted the disadvantages of using
the language of “pre-established by law”:

“If [the Chilean or Lebanese proposal was approved], a country would never be able to reorganize its tribunals. Similarly it could be claimed
that the Niirnberg tribunal was not in existence at the time the war criminals had committed their crimes.” (See E/CN.4/SR 109. United
Nations Economic and Social Council, Commission on Human Rights, 5th Sess., Sum. Rec. 8 June 1949, U.N. Doc. 6.)

As noted by the Trial Chamber in its Decision, there is wide agreement that, in most respects, the International Military Tribunals at Nuremberg and
Tokyo gave the accused a fair trial in a procedural sense (Decision at Trial, at para. 34). The important consideration in determining whether a
tribunal has been “established by law” is not whether it was pre-established or established for a specific purpose or situation; what is important is
that it be set up by a competent organ in keeping with the relevant legal procedures, and should that it observes the requirements of procedural
fairness.

This concern about ad hoc tribunals that function in such a way as not to afford the individual before them basic fair trial guarantees also underlies
United Nations Human Rights Committee’s interpretation of the phrase “established by law” contained in Article 14, paragraph 1, of the
International Covenant on Civil and Political Rights. While the Human Rights Committee has not determined that “extraordinary” tribunals or
“special” courts are incompatible with the requirement that tribunals be established by law, it has taken the position that the provision is intended to
ensure that any court, be it “extraordinary” or not, should genuinely afford the accused the full guarantees of fair trial set out in Article 14 of the
International Covenant on Civil and Political Rights. (See General Comment on Article 14, H.R. Comm. 43rd Sess., Supp. No. 40, at para. 4, UN.
Doc. A/43/40 (1988), Cariboni v. Uruguay H.R.Comm. 159/83. 39th Sess. Supp. No. 40 U.N. Doc. A/39/40.) A similar approach has been taken by
the Inter-American Commission. (See, e.g., Inter-Am C.H.R., Annual Report 1972, OEA/Ser. P, AG/doc. 305/73 rev. 1, 14 March 1973, at 1; Inter-
Am C.H.R., Annual Report 1973, OEA/Ser. P, AG/doc. 409/174, 5 March 1974, at 2-4.) The practice of the Human Rights Committee with respect
to State reporting obligations indicates its tendency to scrutinise closely “special” or “extraordinary” criminal courts in order to ascertain whether
they ensure compliance with the fair trial requirements of Article 14.

46. An examination of the Statute of the International Tribunal, and of the Rules of Procedure and Evidence adopted pursuant to that Statute leads
to the conclusion that it has been established in accordance with the rule of law. The fair tr.al guarantees in Article 14 of the International Covenant
on Civil and Political Rights have been adopted almost verbatim in Article 21 of the Statute. Other fair trial guarantees appear in the Statute and the

IT-94-1-AR72 2 October 1995



Qo0
Rules of Procedure and Evidence. For example, Article 13, paragraph 1, of the Statute ensures the high moral character, impartiality, integrity and

competence of the Judges of the International Tribunal, while various other provisions in the Rules ensure equality of arms and fair trial.

47. In conclusion, the Appeals Chamber finds that the International Tribunal has been established in accordance with the appropriate procedures
under the United Nations Charter and provides all the necessary safeguards of a fair trial. It is thus “established by law.”

48. The first ground of Appeal: unlawful establishment of the International Tribunal, is accordingly dismissed.

[II. UNJUSTIFIED PRIMACY OF THE INTERNATIONAL TRIBUNAL OVER COMPETENT DOMESTIC COURTS

49. The second ground of appeal attacks the primacy of the International Tribunal over national courts.
50. This primacy is established by Article 9 of the Statute of the International Tribunal, which provides:

“Concurrent jurisdiction
1. The International Tribunal and national courts shall have concurrent jurisdiction to prosecute persons for serious violations of international
humanitarian law committed in the territory of the former Yugoslavia since 1 January 1991.

2. The International Tribunal shall have primacy over national courts. At any stage of the procedure, the International Tribunal may formally
request national courts to defer to the competence of the International Tribunal in accordance with the present Statute and the Rules of Procedure
and Evidence of the International Tribunal.” (Emphasis added.)

Appellant’s submission is material to the issue, inasmuch as Appellant is expected to stand trial before this International Tribunal as a consequence
of a request for deferral which the International Tribunal submitted to the Government of the Federal Republic of Germany on 8 November 1994 and
which this Government, as it was bound to do, agreed to honour by surrendering Appellant to the International Tribunal. (United Nations Charter,
art. 25, 48 & 49; Statute of the Tribunal, art. 29.2(e); Rules of Procedure, Rule 10.)

In relevant part, Appellant’s motion alleges: “ [The International Tribunal’s] primacy over domestic courts constitutes an infringement upon the
sovereignty of the States directly affected.” ([Defence] Motion on the Jurisdiction of the Tribunal, 23 June 1995 (Case No. IT-94-1-T), at para. 2.)

Appellant’s Brief in support of the motion before the Trial Chamber went into further details which he set down under three headings:
(a) domestic jurisdiction;
(b) sovereignty of States;
(c) jus de non evocando.

The Prosecutor has contested each of the propositions put forward by Appellant. So have two of the amicus curiae, one before the Trial Chamber,
the other in appeal.

The Trial Chamber has analysed Appellant’s submissions and has concluded that they canncit be entertained.

51. Before this Chamber, Appellant has somewhat shifted the focus of his approach to the question of primacy. It seems fair to quote here
Appellant’s Brief in appeal:

“The defence submits that the Trial Chamber should have denied it’s [sic] competence to exercise primary jurisdiction while the accused
was at trial in the Federal Republic of Germany and the German judicial authorities were adequately meeting their obligations under
international law.” (Defence Appeal Brief, at para. 7.5.)

However, the three points raised in first instance were discussed at length by the Trial Chamber and, even though not specifically called in aid by
Appellant here, are nevertheless intimately intermingled when the issue of primacy is considered. The Appeals Chamber therefore proposes to
address those three points but not before having dealt with an apparent confusion which has found its way into Appellant’s brief.

52. In paragraph 7.4 of his Brief, Appellant states that “the accused was diligently prosecuted by the German judicial authorities”(id., at para 7.4
(Emphasis added)). In paragraph 7.5 Appellant returns to the period “while the accused was at trial.” (id., at para 7.5 (Emphasis added.)
These statements are not in agreement with the findings of the Trial Chamber I in its decision on deferral of 8 November 1994:

“The Prosecutor asserts, and it is not disputed by the Government of the Federal Republic of Germany, nor by the Counsel for Du{ko
Tadi}, that the said Du{ko Tadi} is the subject of an investigation instituted by the national courts of the Federal Republic of Germany in
respect of the matters listed in paragraph 2 hereof.” (Decision of the Trial Chamber on the Application by the Prosecutor for a Formal
Request for Deferral to the Competence of the International Tribunal in the Matter of Du{ko Tadi}, 8 November 1994 (Case No. IT-94-1-
D), at 8 (Emphasis added).)

There is a distinct difference between an investigation and a trial. The argument of Appellant, based erroneously on the existence of an actual trial in
Germany, cannot be heard in support of his challenge to jurisdiction when the matter has not yet passed the stage of investigation.
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But there is more to it. Appellant insists repeatedly (see Defence Appeal Brief, at paras. 7.2 & 7.4) on impartial and independent proceeding(s
diligently pursued and not designed to shield the accused from international criminal responsibility. One recognises at once that this vocabulary is
borrowed from Article 10, paragraph 2, of the Statute. This provision has nothing to do with the present case. This is not an instance of an accused
being tried anew by this International Tribunal, under the exceptional circumstances described in Article 10 of the Statute. Actually, the proceedings
against Appellant were deferred to the International Tribunal on the strength of Article 9 of the Statute which provides that a request for deferral may
be made “at any stage of the procedure” (Statute of the International Tribunal, art. 9, para. 2). The Prosecutor has never sought to bring Appellant
before the International Tribunal for a new trial for the reason that one or the other of the conditions enumerated in Article 10 would have vitiated
his trial in Germany. Deferral of the proceedings against Appellant was requested in accordance with the procedure set down in Rule 9 (iii):

“What is in issue is closely related to, or otherwise involves, significant factual or legal questions which may have implications for
investigations or prosecutions before the Tribunal [. . .]” (Rules of Procedure, Rule 9 (iii).)

After the Trial Chamber had found that that condition was satisfied, the request for deferral followed automatically. The conditions alleged by
Appellant in his Brief were irrelevant.

Once this approach is rectified, Appellant’s contentions lose all merit.

53. As pointed out above, however, three specific arguments were advanced before the Trial Chamber, which are clearly referred to in Appellant’s
Brief in appeal. It would not be advisable to leave this ground of appeal based on primacy without giving those questions the consideration they
deserve.

The Chamber now proposes to examine those three points in the order in which they have been raised by Appellant.
A. Domestic Jurisdiction
54. Appellant argued in first instance that:

“From the moment Bosnia-Herzegovina was recognised as an independent state, it had the competence to establish jurisdiction to try
crimes that have been committed on its territory.” (Defence Trial Brief, at para. 5.)

Appellant added that:

“As a matter of fact the state of Bosnia-Herzegovina does exercise its jurisdiction, not only in matters of ordinary criminal law, but also in
matters of alleged violations of crimes against humanity, as for example is the case with the prosecution of Mr Karad'i} et al.”(Id. at para.
5.2)

This first point is not contested and the Prosecutor has conceded as much. But it does not, by itself, settle the question of the primacy of the
International Tribunal. Appellant also seems so to realise. Appellant therefore explores the matter further and raises the question of State
sovereignty.

B. Sovereignty Of States

55. Article 2 of the United Nations Charter provides in paragraph 1: “The Organization is based on the principle of the sovereign equality of all its
Members.”

In Appellant’s view, no State can assume jurisdiction to prosecute crimes committed on the territory of another State, barring a universal interest
“justified by a treaty or customary international law or an opinio juris on the issue.” (Defence Trial Brief, at para. 6.2.)

Based on this proposition, Appellant argues that the same requirements should underpin the establishment of an international tribunal destined to
invade an area essentially within the domestic jurisdiction of States. In the present instance, the principle of State sovereignty would have been
violated. The Trial Chamber has rejected this plea, holding among other reasons:

“In any event, the accused not being a State lacks the /ocus standi to raise the issue of primacy, which involves a plea that the sovereignty
of a State has been violated, a plea only a sovereign State may raise or waive and a right clearly the accused cannot take over from the
State.” (Decision at Trial, para. 41.)

The Trial Chamber relied on the judgement of the District Court of Jerusalem in Israel v. Eichmann:
“The right to plead violation of the sovereignty of a State is the exclusive right of that State. Only a sovereign State may raise the plea or

waive it, and the accused has no right to take over the rights of that State.” (36 International Law Reports 5, 62 (1961), affirmed by
Supreme Court of Israel, 36 International Law Reports 277 (1962).)

Consistently with a long line of cases, a similar principle was upheld more recently in the United States of America in the matter of United States v.
Noriega:

“As a general principle of international law, individuals have no standing to challenge violations of international treaties in the absence of
a protest by the sovereign involved.” (746 F. Supp. 1506, 1533 (S.D. Fla. 1990).)
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Authoritative as they may be, those pronouncements do not carry, in the field of internaticnal law, the weight which they may bring to L'car upon
national judiciaries. Dating back to a period when sovereignty stood as a sacrosanct and unassailable attribute of statehood, this concept recently has
suffered progressive erosion at the hands of the more liberal forces at work in the democratic societies, particularly in the field of human rights.

Whatever the situation in domestic litigation, the traditional doctrine upheld and acted upon by the Trial Chamber is not reconcilable, in this
International Tribunal, with the view that an accused, being entitled to a full defence, cannot be deprived of a plea so intimately connected with, and
grounded in, international law as a defence based on violation of State sovereignty. To bar an accused from raising such a plea is tantamount to
deciding that, in this day and age, an international court could not, in a criminal matter where the liberty of an accused is at stake, examine a plea
raising the issue of violation of State sovereignty. Such a startling conclusion would imply a contradiction in terms which this Chamber feels it is its
duty to refute and lay to rest.

56. That Appellant be recognised the right to plead State sovereignty does not mean, of course, that his plea must be favourably received. He has to
discharge successfully the test of the burden of demonstration. Appellant’s plea faces several obstacles, each of which may be fatal, as the Trial
Chamber has actually determined.

Appellant can call in aid Article 2, paragraph 7, of the United Nations Charter: “Nothing contained in the present Charter shall authorize the United
Nations to intervene in matters which are essentially within the domestic jurisdiction of any State [. . .].” However, one should not forget the
commanding restriction at the end of the same paragraph: “but this principle shall not prejudice the application of enforcement measures under
Chapter VIL.” (United Nations Charter, art. 2, para. 7.)

Those are precisely the provisions under which the International Tribunal has been established. Even without these provisions, matters can be taken
out of the jurisdiction of a State. In the present case, the Republic of Bosnia and Herzegovina not only has not contested the jurisdiction of the
International Tribunal but has actually approved, and collaborated with, the International Tribunal, as witnessed by:

a) Letter dated 10 August 1992 from the President of the Republic of Bosnia and Herzegovina addressed to the Secretary-General of the
United Nations (U.N. Doc. E/CN.4/1992/8-1/5 (1992));

b) Decree with Force of Law on Deferral upon Request by the International Tribunal 12 Official Gazette of the Republic of Bosnia and
Herzegovina 317 (10 April 1995) (translation);

c) Letter from Vasvija Vidovi}, Liaison Officer of the Republic of Bosnia and Herzegovina, to the International Tribunal (4 July 1995).
As to the Federal Republic of Germany, its cooperation with the International Tribunal is public and has been previously noted.
The Trial Chamber was therefore fully justified to write, on this particular issue:

“[1]t is pertinent to note that the challenge to the primacy of the International Tribunal has been made against the express intent of the two
States most closely affected by the indictment against the accused - Bosnia and Herzegovina and the Federal Republic of Germany. The
former, on the territory of which the crimes were allegedly committed, and the latter where the accused resided at the time of his arrest,
have unconditionally accepted the jurisdiction of the International Tribunal and the accused cannot claim the rights that have been
specifically waived by the States concerned. To allow the accused to do so would be to allow him to select the forum of his choice,
contrary to the principles relating to coercive criminal jurisdiction.” (Decision at Trial, at para. 41.)

57. This is all the more so in view of the nature of the offences alleged against Appellant, offences which, if proven, do not affect the interests of
one State alone but shock the conscience of mankind.
As early as 1950, in the case of General Wagener, the Supreme Military Tribunal of Italy held:

“These norms [concerning crimes against laws and customs of war], due to their highly ethical and moral content, have a universal
character, not a territorial one.

L.

The solidarity among nations, aimed at alleviating in the best possible way the horrors of war, gave rise to the need to dictate rules which
do not recognise borders, punishing criminals wherever they may be.

-1

Crimes against the laws and customs of war cannot be considered political offences, as they do not harm a political interest of a particular
State, nor a political right of a particular citizen. They are, instead, crimes of lése-humanité (reati di lesa umanitd) and, as previously
demonstrated, the norms prohibiting them have a universal character, not simply a territorial one. Such crimes, therefore, due to their very
subject matter and particular nature are precisely of a different and opposite kind from political offences. The latter generally, concern only
the States against whom they are committed; the former concern all civilised States, and are to be opposed and punished, in the same way
as the crimes of piracy, trade of women and minors, and enslavement are to be opposed and punished, wherever they may have been
committed (Iarticles 537 and 604 of the penal code).” (13 March 1950, in Rivista Penale 753, 757 (Sup. Mil. Trib., Italy 1950; unofficial
translation).

Twelve years later the Supreme Court of Israel in the Eichmann case could draw a similar picture:
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“[T]hese crimes constitute acts which damage vital international interests; they impair the foundations and security of the international
community; they violate the universal moral values and humanitarian principles that lie hidden in the criminal law systems adopted by
civilised nations. The underlying principle in international law regarding such crimes is that the individual who has committed any of them
and who, when doing so, may be presumed to have fully comprehended the heinous narure of his act, must account for his conduct. [. . .}

Those crimes entail individual criminal responsibility because they challenge the foundations of international society and affront the
conscience of civilised nations.

-1

[Tlhey involve the perpetration of an international crime which all the nations of the world are interested in preventing.”(Israel v.
Eichmann, 36 International Law Reports 277, 291-93 (Isr. S. Ct. 1962).)

58. The public revulsion against similar offences in the 1990s brought about a reaction on the part of the community of nations: hence, among other
remedies, the establishment of an international judicial body by an organ of an organization representing the community of nations: the Security Council. This
organ is empowered and mandated, by definition, to deal with trans-boundary matters or matters which, though domestic in nature, may affect “international
peace and security” (United Nations Charter, art 2. (1), 2.(7), 24, & 37). It would be a travesty of law and a betrayal of the universal need for justice, should the
concept of State sovereignty be allowed to be raised successfully against human rights. Borders should not be considered as a shield against the reach of the law
and as a protection for those who trample underfoot the most elementary rights of humanity. In the Barbie case, the Court of Cassation of France has quoted
with approval the following statement of the Court of Appeal:

“[. . .]by reason of their nature, the crimes against humanity {. . .] do not simply fall within the scope of French municipal law but are
subject to an international criminal order to which the notions of frontiers and extradition rules arising therefrom are completely foreign.
(Fédération Nationale de Déportés et Internés Résistants et Patriotes And Others v. Barbie, 78 International Law Reports 125, 130 (Cass.
crim.1983).)

Indeed, when an international tribunal such as the present one is created, it must be endowed with primacy over national courts. Otherwise, human nature being
what it is, there would be a perennial danger of international crimes being characterised as “ordinary crimes” (Statute of the International Tribunal, art. 10, para.
2(a)), or proceedings being “designed to shield the accused”, or cases not being diligently prosecuted (Statute of the International Tribunal, art. 10, para. 2(b)).

If not effectively countered by the principle of primacy, any one of those stratagems might be used to defeat the very purpose of the creation of an
international criminal jurisdiction, to the benefit of the very people whom it has been designed to prosecute.

59. The principle of primacy of this International Tribunal over national courts must be affirmed; the more so since it is confined within the strict
limits of Articles 9 and 10 of the Statute and Rules 9 and 10 of the Rules of Procedure of the International Tribunal.

The Trial Chamber was fully justified in writing:

“Before leaving this question relating to the violation of the sovereignty of States, it should be noted that the crimes which the
International Tribunal has been called upon to try are not crimes of a purely domestic nature. They are really crimes which are universal in
nature, well recognised in international law as serious breaches of international humanitarian law, and transcending the interest of any one
State. The Trial Chamber agrees that in such circumstances, the sovereign rights of States cannot and should not take precedence over the
right of the international community to act appropriately as they affect the whole of mankind and shock the conscience of all nations of the
world. There can therefore be no objection to an international tribunal properly constituted trying these crimes on behalf of the
international community.”(Decision at Trial, at para. 42.)

60. The plea of State sovereignty must therefore be dismissed.
C. Jus De Non Evocando
61. Appellant argues that he has a right to be tried by his national courts under his national laws.

No one has questioned that right of Appellant. The problem is elsewhere: is that right exclusive? Does it prevent Appellant from being tried — and
having an equally fair trial (see Statute of the International Tribunal, art. 21) — before an international tribunal?

Appellant contends that such an exclusive right has received universal acceptance: yet one cannot find it expressed either in the Universal
Declaration of Human Rights or in the International Covenant on Civil and Political Rights, unless one is prepared to stretch to breaking point the
interpretation of their provisions.

In support of this stand, Appellant has quoted seven national Constitutions (Article 17 of the Constitution of the Netherlands, Article 101 of the
Constitution of Germany (unified), Article 13 of the Constitution of Belgium, Article 25 of the Constitution of Italy, Article 24 of the Constitution of
Spain, Article 10 of the Constitution of Surinam and Article 30 of the Constitution of Venezuela). However, on examination, these provisions do not
support Appellant’s argument. For instance, the Constitution of Belgium (being the first in time) provides:

“Art. _13: No person may be withdrawn from the judge assigned to him by the law, save with his consent.” (Blaustein & Flanz,
CONSTITUTIONS OF THE COUNTRIES OF THE WORLD, (1991).)
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The other constitutional provisions cited are either similar in substance, requiring only that no person be removed from his or her “natural judge”
established by law, or are irrelevant to Appellant’s argument.

62. As a matter of fact — and of law — the principle advocated by Appellant aims at one very specific goal: to avoid the creation of special or
extraordinary courts designed to try political offences in times of social unrest without guaran-ees of a fair trial.

This principle is not breached by the transfer of jurisdiction to an international tribunal created by the Security Council acting on behalf of the
community of nations. No rights of accused are thereby infringed or threatened; quite to the contrary, they are all specifically spelt out and protected
under the Statute of the International Tribunal. No accused can complain. True, he will be rernoved from his “natural” national forum; but he will be
brought before a tribunal at least equally fair, more distanced from the facts of the case and taking a broader view of the matter.

Furthermore, one cannot but rejoice at the thought that, universal jurisdiction being nowadays acknowledged in the case of international crimes, a
person suspected of such offences may finally be brought before an international judicial body for a dispassionate consideration of his indictment by
impartial, independent and disinterested judges coming, as it happens here, from all continents of the world.

63. The objection founded on the theory of jus de non evocando was considered by the Trial Chamber which disposed of it in the following terms:

“Reference was also made to the jus de non evocando, a feature of a number of national constitutions. But that principle, if it requires that
an accused be tried by the regularly established courts and not by some special tribunal set up for that particular purpose, has no
application when what is in issue is the exercise by the Security Council, acting under Chapter V11, of the powers conferred upon it by the
Charter of the United Nations. Of course, this involves some surrender of sovereignty by the member nations of the United Nations but
that is precisely what was achieved by the adoption of the Charter.” (Decision at Trial, at para. 37.)

No new objections were raised before the Appeals Chamber, which is satisfied with concurring, on this particular point, with the views expressed by
the Trial Chamber.

64. For these reasons the Appeals Chamber concludes that Appellant’s second ground of appeal, contesting the primacy of the International
Tribunal, is ill-founded and must be dismissed.

IV. LACK OF SUBJECT-MATTER JURISDICTION

65. Appellant’s third ground of appeal is the claim that the International Tribunal lacks subject-matter jurisdiction over the crimes alleged. The
basis for this allegation is Appellant’s claim that the subject-matter jurisdiction under Articles 2, 3 and 5 of the Statute of the International Tribunal
is limited to crimes committed in the context of an international armed conflict. Before the Trial Chamber, Appellant claimed that the alleged crimes,
even if proven, were committed in the context of an internal armed conflict. On appeal an additional alternative claim is asserted to the effect that
there was no armed conflict at all in the region where the crimes were allegedly committed.

Before the Trial Chamber, the Prosecutor responded with alternative arguments that: (a) the conflicts in the former Yugoslavia should be
characterized as an international armed conflict; and (b) even if the conflicts were characterized as internal, the International Tribunal has
jurisdiction under Articles 3 and 5 to adjudicate the crimes alleged. On appeal, the Prosecutor maintains that, upon adoption of the Statute, the
Security Council determined that the conflicts in the former Yugoslavia were international and that, by dint of that determination, the International
Tribunal has jurisdiction over this case.

The Trial Chamber denied Appellant’s motion, concluding that the notion of international armed conflict was not a jurisdictional criterion of Article
2 and that Articles 3 and 5 each apply to both internal and international armed conflicts. The Trial Chamber concluded therefore that it had
jurisdiction, regardless of the nature of the conflict, and that it need not determine whether the conflict is internal or international.

A. Preliminary Issue: The Existence Of An Armed Conflict

66. Appellant now asserts the new position that there did not exist a legally cognizable arrned conflict — either internal or international — at the
time and place that the alleged offences were committed. Appellant’s argument is based on a concept of armed conflict covering only the precise
time and place of actual hostilities. Appellant claims that the conflict in the Prijedor region (where the alleged crimes are said to have taken place)
was limited to a political assumption of power by the Bosnian Serbs and did not involve armed combat (though movements of tanks are admitted).
This argument presents a preliminary issue to which we turn first.

67. International humanitarian law governs the conduct of both internal and international armed conflicts. Appellant correctly points out that for
there to be a violation of this body of law, there must be an armed conflict. The definition of “armed conflict” varies depending on whether the
hostilities are international or internal but, contrary to Appellant’s contention, the temporal and geographical scope of both internal and international
armed conflicts extends beyond the exact time and place of hostilities. With respect to the temporal frame of reference of international armed
conflicts, each of the four Geneva Conventions contains language intimating that their application may extend beyond the cessation of fighting. For
example, both Conventions I and III apply until protected persons who have fallen into the power of the enemy have been released and repatriated.
(Convention for the Amelioration of the Condition of the Wounded and Sick in Armed Forces in the Field, 12 August 1949, art. 5, 75 UN.T.S. 970
(hereinafter Geneva Convention I); Convention relative to the Treatment of Prisoners of War, 12 August 1949, art. 5, 75 UN.T.S. 972 (hereinafter
Geneva Convention Il1I); see also Convention relative to the Protection of Civilian Persons in Time of War, 12 August 1949, art. 6, 75 UN.T.S. 973
(hereinafter Geneva Convention IV).)
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68. Although the Geneva Conventions are silent as to the geographical scope of international “armed conflicts,” the provisions suggest that at least
some of the provisions of the Conventions apply to the entire territory of the Parties to the conflict, not just to the vicinity of actual hostilities.
Certainly, some of the provisions are clearly bound up with the hostilities and the geographical scope of those provisions should be so limited.
Others, particularly those relating to the protection of prisoners of war and civilians, ars not so limited. With respect to prisoners of war, the
Convention applies to combatants in the power of the enemy; it makes no difference whether they are kept in the vicinity of hostilities. In the same
vein, Geneva Convention IV protects civilians anywhere in the territory of the Parties. This construction is implicit in Article 6, paragraph 2, of the
Convention, which stipulates that:

“[ijn the territory of Parties to the conflict, the application of the present Convention shall cease on the general close of military
operations.”
(Geneva Convention IV, art. 6, para. 2 (Emphasis added).)

Article 3(b) of Protocol I to the Geneva Conventions contains similar language. (Protocol Additional to the Geneva Conventions of 12 August 1949,
and Relating to the Protection of Victims of International Armed Conflicts, 12 December 1977, art. 3(b), 1125 U.N.T.S. 3 (hereinafter Protocol I).)
In addition to these textual references, the very nature of the Conventions — particularly Conventions HI and IV — dictates their application
throughout the territories of the parties to the conflict; any other construction would substantially defeat their purpose.

69. The geographical and temporal frame of reference for internal armed conflicts is similarly broad. This conception is reflected in the fact that
beneficiaries of common Article 3 of the Geneva Conventions are those taking no active part (or no longer taking active part) in the hostilities. This
indicates that the rules contained in Article 3 also apply outside the narrow geographical context of the actual theatre of combat operations.
Similarly, certain language in Protocol II to the Geneva Conventions (a treaty which, as we shall see in paragraphs 88 and 114 below, may be
regarded as applicable to some aspects of the conflicts in the former Yugoslavia) also suggests a broad scope. First, like common Article 3, it
explicitly protects “[a]ll persons who do not take a direct part or who have ceased to take part in hostilities.” (Protocol Additional to the Geneva
Conventions of 12 August 1949, and Relating to the Protection of Victims of Non-International Armed Conflicts, 12 December 1977, art. 4, para.l,
1125 U.N.T.S. 609 (hereinafter Protocol II). Article 2, paragraph 1, provides:

“[t]his Protocol shall be applied [. . . ] to all persons affected by an armed conflict as defined in Article 1.”(/d. at art. 2, para. 1 (Emphasis
added).)

The same provision specifies in paragraph 2 that:

“[A]t the end of the conflict, all the persons who have been deprived of their liberty or whose liberty has been restricted for reasons related
to such conflict, as well as those deprived of their liberty or whose liberty is restricted after the conflict for the same reasons, shall enjoy
the protection of Articles 5 and 6 until the end of such deprivation or restriction of liberty.”(/d. at art. 2, para. 2.)

Under this last provision, the temporal scope of the applicable rules clearly reaches beyond the actual hostilities. Moreover, the relatively loose
nature of the language “for reasons related to such conflict”, suggests a broad geographical scope as well. The nexus required is only a relationship
between the conflict and the deprivation of liberty, not that the deprivation occurred in the midst of battle.

70. On the basis of the foregoing, we find that an armed conflict exists whenever there is a resort to armed force between States or protracted
armed violence between governmental authorities and organized armed groups or between such groups within a State. International humanitarian
law applies from the initiation of such armed conflicts and extends beyond the cessation of hostilities until a general conclusion of peace is reached;
or, in the case of internal conflicts, a peaceful settlement is achieved. Until that moment, international humanitarian law continues to apply in the
whole territory of the warring States or, in the case of internal conflicts, the whole territory under the control of a party, whether or not actual combat
takes place there.

Applying the foregoing concept of armed conflicts to this case, we hold that the alleged crimes were committed in the context of an armed conflict.
Fighting among the various entities within the former Yugoslavia began in 1991, continued through the summer of 1992 when the alleged crimes are
said to have been committed, and persists to this day. Notwithstanding various temporary cease-fire agreements, no general conclusion of peace has
brought military operations in the region to a close. These hostilities exceed the intensity requirements applicable to both international and internal
armed conflicts. There has been protracted, large-scale violence between the armed forces of different States and between governmental forces and
organized insurgent groups. Even if substantial clashes were not occurring in the Prijedor region at the time and place the crimes allegedly were
committed - a factual issue on which the Appeals Chamber does not pronounce - international humanitarian law applies. It is sufficient that the
alleged crimes were closely related to the hostilities occurring in other parts of the territorics controlled by the parties to the conflict. There is no
doubt that the allegations at issue here bear the required relationship. The indictment states that in 1992 Bosnian Serbs took control of the Opstina of
Prijedor and established a prison camp in Omarska. It further alleges that crimes were committed against civilians inside and outside the Omarska
prison camp as part of the Bosnian Serb take-over and consolidation of power in the Prijedor region, which was, in turn, part of the larger Bosnian
Serb military campaign to obtain control over Bosnian territory. Appellant offers no contrary evidence but has admitted in oral argument that in the
Prijedor region there were detention camps run not by the central authorities of Bosnia-Herzegovina but by Bosnian Serbs (Appeal Transcript; 8
September 1995, at 36-7). In light of the foregoing, we conclude that, for the purposes of applying international humanitarian law, the crimes alleged
were committed in the context of an armed conflict.

B. Does The Statute Refer Only To International Armed Conflicts?

1. Literal Interpretation Of The Statute

71. On the face of it, some provisions of the Statute are unclear as to whether they apply to offences occurring in international armed conflicts
only, or to those perpetrated in internal armed conflicts as well. Article 2 refers to “grave breaches” of the Geneva Conventions of 1949, which are
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widely understood to be committed only in international armed conflicts, so the reference in Article 2 would seem to suggest that the Article is
limited to international armed conflicts. Article 3 also lacks any express reference to the nature of the underlying conflict required. A literal reading
of this provision standing alone may lead one to believe that it applies to both kinds of contlict. By contrast, Article 5 explicitly confers jurisdiction
over crimes committed in either internal or international armed conflicts. An argument a contrario based on the absence of a similar provision in
Article 3 might suggest that Article 3 applies only to one class of conflict rather than to both of them. In order better to ascertain the meaning and
scope of these provisions, the Appeals Chamber will therefore consider the object and purpose behind the enactment of the Statute.

2. Teleological Interpretation Of The Statute

72. In adopting resolution 827, the Security Council established the International Tribunal with the stated purpose of bringing to justice persons
responsible for serious violations of international humanitarian law in the former Yugoslavia, thereby deterring future violations and contributing to
the re-establishment of peace and security in the region. The context in which the Security Council acted indicates that it intended to achieve this
purpose without reference to whether the conflicts in the former Yugoslavia were internal or international.

As the members of the Security Council well knew, in 1993, when the Statute was drafted, the conflicts in the former Yugoslavia could have been
characterized as both internal and international, or alternatively, as an internal conflict alongside an international one, or as an internal conflict that
had become internationalized because of external support, or as an international conflict that had subsequently been replaced by one or more internal
conflicts, or some combination thereof. The conflict in the former Yugoslavia had been rendered international by the involvement of the Croatian
Army in Bosnia-Herzegovina and by the involvement of the Yugoslav National Army (“JNA™) in hostilities in Croatia, as well as in Bosnia-
Herzegovina at least until its formal withdrawal on 19 May 1992. To the extent that the conflicts had been limited to clashes between Bosnian
Government forces and Bosnian Serb rebel forces in Bosnia-Herzegovina, as well as between the Croatian Government and Croatian Serb rebel
forces in Krajina (Croatia), they had been internal (unless direct involvement of the Federal Republic of Yugoslavia (Serbia-Montenegro) could be
proven). It is notable that the parties to this case also agree that the conflicts in the former Yugoslavia since 1991 have had both internal and
international aspects. (See Transcript of the Hearing on the Motion on Jurisdiction, 26 July 1995, at 47, 111.)

73. The varying nature of the conflicts is evidenced by the agreements reached by various parties to abide by certain rules of humanitarian law.
Reflecting the international aspects of the conflicts, on 27 November 1991 representatives of the Federal Republic of Yugoslavia, the Yugoslavia
Peoples’ Army, the Republic of Croatia, and the Republic of Serbia entered into an agreement on the implementation of the Geneva Conventions of
1949 and the 1977 Additional Protocol I to those Conventions. (See Memorandum of Understanding, 27 November 1991.) Significantly, the parties
refrained from making any mention of common Article 3 of the Geneva Conventions, concerning non-international armed conflicts.

By contrast, an agreement reached on 22 May 1992 between the various factions of the conflict within the Republic of Bosnia and Herzegovina
reflects the internal aspects of the conflicts. The agreement was based on common Article 3 of the Geneva Conventions which, in addition to setting
forth rules governing internal conflicts, provides in paragraph 3 that the parties to such cenflicts may agree to bring into force provisions of the
Geneva Conventions that are generally applicable only in international armed conflicts. In the Agreement, the representatives of Mr. Alija
Izetbegovi} (President of the Republic of Bosnia and Herzegovina and the Party of Democratic Action), Mr. Radovan Karad'i} (President of the
Serbian Democratic Party), and Mr. Miljenko Brki} (President of the Croatian Democratic Community) committed the parties to abide by the
substantive rules of internal armed conflict contained in common Article 3 and in addition agreed, on the strength of common Article 3, paragraph 3,
to apply certain provisions of the Geneva Conventions concerning international conflicts. (Agreement No. 1, 22 May 1992, art. 2, paras. 1-6
(hereinafter Agreement No. 1).) Clearly, this Agreement shows that the parties concerned regarded the armed conflicts in which they were involved
as internal but, in view of their magnitude, they agreed to extend to them the application ¢f some provisions of the Geneva Conventions that are
normally applicable in international armed conflicts only. The same position was implicitly taken by the International Committee of the Red Cross
(“ICRC”), at whose invitation and under whose auspices the agreement was reached. In this connection it should be noted that, had the ICRC not
believed that the conflicts governed by the agreement at issue were internal, it would have acted blatantly contrary to a common provision of the four
Geneva Conventions (Article 6/6/6/7). This is a provision formally banning any agreement designed to restrict the application of the Geneva
Conventions in case of international armed conflicts. (“No special agreement shall adversely affect the situation of [the protected persons] as defined
by the present Convention, nor restrict the rights which it confers upon them.” (Geneva Convention I, art. 6; Geneva Convention II, art. 6; Geneva
Convention II1, art. 6; Geneva Convention IV, art. 7.) If the conflicts were, in fact, viewed as international, for the ICRC to accept that they would be
governed only by common Article 3, plus the provisions contained in Article 2, paragraphs 1 to 6, of Agreement No. 1, would have constituted clear
disregard of the aforementioned Geneva provisions. On account of the unanimously recognized authority, competence and impartiality of the ICRC,
as well as its statutory mission to promote and supervise respect for international humanitarian law, it is inconceivable that, even if there were some
doubt as to the nature of the conflict, the ICRC would promote and endorse an agreement contrary to a basic provision of the Geneva Conventions.
The conclusion is therefore warranted that the ICRC regarded the conflicts governed by the agreement in question as internal.

Taken together, the agreements reached between the various parties to the conflict(s) in the former Yugoslavia bear out the proposition that, when
the Security Council adopted the Statute of the International Tribunal in 1993, it did so with reference to situations that the parties themselves
considered at different times and places as either internal or international armed conflicts, or as a mixed internal-international conflict.

74. The Security Council’s many statements leading up to the establishment of the International Tribunal reflect an awareness of the mixed
character of the conflicts. On the one hand, prior to creating the International Tribunal, the Security Council adopted several resolutions condemning
the presence of JNA forces in Bosnia-Herzegovina and Croatia as a violation of the sovereignty of these latter States. See, e.g., S.C. Res. 752 (15
May 1992); S.C.Res. 757 (30 May 1992); S.C. Res. 779 (6 Oct. 1992); S.C. Res. 787 (16 Nov. 1992). On the other hand, in none of these many
resolutions did the Security Council explicitly state that the conflicts were international.

In each of its successive resolutions, the Security Council focused on the practices with which it was concerned, without reference to the nature of
the conflict. For example, in resolution 771 of 13 August 1992, the Security Council expressed “grave alarm” at the
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“[c]ontinuing reports of widespread violations of international humanitarian law occurring within the territory of the former Yugoslavia
and especially in Bosnia and Herzegovina including reports of mass forcible expulsion and deportation of civilians, imprisonment and
abuse of civilians in detention centres, deliberate attacks on non-combatants, hospitals and ambulances, impeding the delivery of food and
medical supplies to the civilian population, and wanton devastation and destruction of property.” (S.C. Res. 771 (13 August 1992).)

As with every other Security Council statement on the subject, this resolution makes no mention of the nature of the armed conflict at issue. The
Security Council was clearly preoccupied with bringing to justice those responsible for these specifically condemned acts, regardless of context. The
Prosecutor makes much of the Security Council’s repeated reference to the grave breaches provisions of the Geneva Conventions, which are
generally deemed applicable only to international armed conflicts. This argument ignores, however, that, as often as the Security Council has
invoked the grave breaches provisions, it has also referred generally to “other violations or international humanitarian law,” an expression which
covers the law applicable in internal armed conflicts as well.

75. The intent of the Security Council to promote a peaceful solution of the conflict without pronouncing upon the question of its international or
internal nature is reflected by the Report of the Secretary-General of 3 May 1993 and by statements of Security Council members regarding their
interpretation of the Statute. The Report of the Secretary-General explicitly states that the clause of the Statute concerning the temporal jurisdiction
of the International Tribunal was

“clearly intended to convey the notion that no judgement as to the international or internal character of the conflict was being exercised.”
(Report of the Secretary-General, at para. 62, U.N. Doc. S/25704 (3 May 1993) (hereinafter Report of the Secretary-General).)

In a similar vein, at the meeting at which the Security Council adopted the Statute, three members indicated their understanding that the jurisdiction
of the International Tribunal under Article 3, with respect to laws or customs of war, included any humanitarian law agreement in force in the former
Yugoslavia. (See statements by representatives of France, the United States, and the United Kingdom, Provisional Verbatim Record of the 3217th
Meeting, at 11, 15, & 19, UN. Doc. S/PV.3217 (25 May 1993).) As an example of such supplementary agreements, the United States cited the rules
on internal armed conflict contained in Article 3 of the Geneva Conventions as well as “the 1977 Additional Protocols to these [Geneva]
Conventions [of 1949].” (/d. at 15). This reference clearly embraces Additional Protocol I! of 1977, relating to internal armed conflict. No other
State contradicted this interpretation, which clearly reflects an understanding of the conflict as both internal and international (it should be
emphasized that the United States representative, before setting out the American views cn the interpretation of the Statute of the International
Tribunal, pointed out: “[W]e understand that other members of the [Security] Council share our view regarding the following clarifications related to
the Statute.”(id.)).

76. That the Security Council purposely refrained from classifying the armed conflicts in the former Yugoslavia as either international or internal
and, in particular, did not intend to bind the International Tribunal by a classification of the conflicts as international, is borne out by a reductio ad
absurdum argument. If the Security Council had categorized the conflict as exclusively iaternational and, in addition, had decided to bind the
International Tribunal thereby, it would follow that the International Tribunal would have to consider the conflict between Bosnian Serbs and the
central authorities of Bosnia-Herzegovina as international. Since it cannot be contended that the Bosnian Serbs constitute a State, arguably the
classification just referred to would be based on the implicit assumption that the Bosnian Serbs are acting not as a rebellious entity but as organs or
agents of another State, the Federal Republic of Yugoslavia (Serbia-Montenegro). As a consequence, serious infringements of international
humanitarian law committed by the government army of Bosnia-Herzegovina against Bosnian Serbian civilians in their power would not be regarded
as “grave breaches”, because such civilians, having the nationality of Bosnia-Herzegovina, would not be regarded as “protected persons” under
Article 4, paragraph 1 of Geneva Convention IV. By contrast, atrocities committed by Bosnian Serbs against Bosnian civilians in their hands would
be regarded as “grave breaches”, because such civilians would be “protected persons” under the Convention, in that the Bosnian Serbs would be
acting as organs or agents of another State, the Federal Republic of Yugoslavia (Serbia-Montenegro) of which the Bosnians would not possess the
nationality. This would be, of course, an absurd outcome, in that it would place the Bosnian Serbs at a substantial legal disadvantage vis-d-vis the
central authorities of Bosnia-Herzegovina. This absurdity bears out the fallacy of the argument advanced by the Prosecutor before the Appeals
Chamber.

77. On the basis of the foregoing, we conclude that the conflicts in the former Yugoslavia have both internal and international aspects, that the
members of the Security Council clearly had both aspects of the conflicts in mind when they adopted the Statute of the International Tribunal, and
that they intended to empower the International Tribunal to adjudicate violations of humani-arian law that occurred in either context. To the extent
possible under existing international law, the Statute should therefore be construed to give effect to that purpose.

78. With the exception of Article 5 dealing with crimes against humanity, none of the statutory provisions makes explicit reference to the type of
conflict as an element of the crime; and, as will be shown below, the reference in Article 5 is made to distinguish the nexus required by the Statute
from the nexus required by Article 6 of the London Agreement of 8 August 1945 establishing the International Military Tribunal at Nuremberg.
Since customary international law no longer requires any nexus between crimes against humanity and armed conflict (see below, paras. 140 and
141), Article 5 was intended to reintroduce this nexus for the purposes of this Tribunal. As previously noted, although Article 2 does not explicitly
refer to the nature of the conflicts, its reference to the grave breaches provisions suggest that it is limited to international armed conflicts. It would
however defeat the Security Council’s purpose to read a similar international armed conflict requirement into the remaining jurisdictional provisions
of the Statute. Contrary to the drafters’ apparent indifference to the nature of the underlying conflicts, such an interpretation would authorize the
International Tribunal to prosecute and punish certain conduct in an international armed conflict, while turning a blind eye to the very same conduct
in an internal armed conflict. To illustrate, the Security Council has repeatedly condemned the wanton devastation and destruction of property,
which is explicitly punishable only under Articles 2 and 3 of the Statute. Appellant maintains that these Articles apply only to international armed
conflicts. However, it would have been illogical for the drafters of the Statute to confer on the International Tribunal the competence to adjudicate
the very conduct about which they were concerned, only in the event that the context was an international conflict, when they knew that the conflicts
at issue in the former Yugoslavia could have been classified, at varying times and places, as internal, international, or both.
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Thus, the Security Council’s object in enacting the Statute - to prosecute and punish persons responsible for certain condemned acts being
committed in a conflict understood to contain both internal and international aspects - suggests that the Security Council intended that, to the extent
possible, the subject-matter jurisdiction of the International Tribunal should extend to both internal and international armed conflicts.

In light of this understanding of the Security Council’s purpose in creating the International Tribunal, we turn below to discussion of Appellant’s
specific arguments regarding the scope of the jurisdiction of the International Tribunal under Articles 2, 3 and 5 of the Statute.

3. Logical And Systematic Interpretation Of The Statute

(a) Article2
79. Article 2 of the Statute of the International Tribunal provides:

“The International Tribunal shall have the power to prosecute persons committing or ordering to be committed grave breaches of the Geneva
Conventions of 12 August 1949, namely the following acts against persons or property protected under the provisions of the relevant Geneva
Convention:

(a) wilful killing;

(b) torture or inhuman treatment, including biological experiments;

(c) wilfully causing great suffering or serious injury to body or health;

(d) extensive destruction and appropriation of property, not justified by military necessity and carried out unlawfully and wantonly;
(e) compelling a prisoner of war or a civilian to serve in the forces of a hostile power;

(f) wilfully depriving a prisoner of war or a civilian of the rights of fair and regular trial;

(g) unlawful deportation or transfer or unlawful confinement of a civilian;

(h) taking civilians as hostages.”

By its explicit terms, and as confirmed in the Report of the Secretary-General, this Article of the Statute is based on the Geneva Conventions of 1949
and, more specifically, the provisions of those Conventions relating to “grave breaches” of the Conventions. Each of the four Geneva Conventions of
1949 contains a “grave breaches” provision, specifying particular breaches of the Convention for which the High Contracting Parties have a duty to
prosecute those responsible. In other words, for these specific acts, the Conventions create universal mandatory criminal jurisdiction among
contracting States. Although the language of the Conventions might appear to be ambiguous and the question is open to some debate (see,
e.g.,[Amicus Curiae] Submission of the Government of the United States of America Corcerning Certain Arguments Made by Counsel for the
Accused in the Case of The Prosecutor of the Tribunal v. Dusan Tadi}, 17 July 1995, (Case No. IT-94-1-T), at 35-6 (hereinafter, U.S. Amicus
Curiae Brief), it is widely contended that the grave breaches provisions establish universal mandatory jurisdiction only with respect to those
breaches of the Conventions committed in international armed conflicts. Appellant argues that, as the grave breaches enforcement system only
applies to international armed conflicts, reference in Article 2 of the Statute to the grave breaches provisions of the Geneva Conventions limits the
International Tribunal’s jurisdiction under that Article to acts committed in the context of an international armed conflict.

The Trial Chamber has held that Article 2:

“[H]as been so drafted as to be self-contained rather than referential, save for the identification of the victims of enumerated acts; that
identification and that alone involves going to the Conventions themselves for the definition of ‘persons or property protected’.”

[..]

[TThe requirement of international conflict does not appear on the face of Article 2. Certainly, nothing in the words of the Article expressly
require its existence; once one of the specified acts is allegedly committed upon a protected person the power of the International Tribunal
to prosecute arises if the spatial and temporal requirements of Article 1 are met.

[..]

[TThere is no ground for treating Article 2 as in effect importing into the Statute the whole of the terms of the Conventions, including the
reference in common Article 2 of the Geneva Convention [sic] to international conflicts. As stated, Article 2 of the Statute is on its face,
self-contained, save in relation to the definition of protected persons and things.” (Decision at Trial, at paras. 49-51.)

80. With all due respect, the Trial Chamber’s reasoning is based on a misconception of the grave breaches provisions and the extent of their incorporation
into the Statute of the International Tribunal. The grave breaches system of the Geneva Conventions establishes a twofold system: there is on the one hand an
enumeration of offences that are regarded so serious as to constitute “grave breaches”; closely bound up with this enumeration a mandatory enforcement
mechanism is set up, based on the concept of a duty and a right of all Contracting States to search for and try or extradite persons allegedly responsible for
“grave breaches.” The international armed conflict element generally attributed to the grave breaches provisions of the Geneva Conventions is merely a
function of the system of universal mandatory jurisdiction that those provisions create. The international armed conflict requirement was a necessary limitation
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on the grave breaches system in light of the intrusion on State sovereignty that such mandatory universal jurisdiction represents. State parties to the 1949
Geneva Conventions did not want to give other States jurisdiction over serious violations of international humanitarian law committed in their internal armed
conflicts - at least not the mandatory universal jurisdiction involved in the grave breaches system.

81. The Trial Chamber is right in implying that the enforcement mechanism has of course not been imported into the Statute of the International
Tribunal, for the obvious reason that the International Tribunal itself constitutes a mechanism for the prosecution and punishment of the perpetrators
of “grave breaches.” However, the Trial Chamber has misinterpreted the reference to the Geneva Conventions contained in the sentence of Article 2:
“persons or property protected under the provisions of the relevant Geneva Conventions.” (Statute of the Tribunal, art. 2.) For the reasons set out
above, this reference is clearly intended to indicate that the offences listed under Article 2 can only be prosecuted when perpetrated against persons
or property regarded as “protected” by the Geneva Conventions under the strict conditions szt out by the Conventions themselves. This reference in
Article 2 to the notion of “protected persons or property” must perforce cover the persor:s mentioned in Articles 13, 24, 25 and 26 (protected
persons) and 19 and 33 to 35 (protected objects) of Geneva Convention I; in Articles 13, 36, 37 (protected persons) and 22, 24, 25 and 27 (protected
objects) of Convention II; in Article 4 of Convention III on prisoners of war; and in Articles 4 and 20 (protected persons) and Articles 18, 19, 21, 22,
33, 53, 57 ete. (protected property) of Convention IV on civilians. Clearly, these provisions of the Geneva Conventions apply to persons or objects
protected only to the extent that they are caught up in an international armed conflict. By contrast, those provisions do not include persons or
property coming within the purview of common Article 3 of the four Geneva Conventions.

82. The above interpretation is borne out by what could be considered as part of the preparatory works of the Statute of the International Tribunal,
namely the Report of the Secretary-General. There, in introducing and explaining the meaning and purport of Article 2 and having regard to the
“grave breaches” system of the Geneva Conventions, reference is made to “international armed conflicts” (Report of the Secretary-General at para.
37).

83. We find that our interpretation of Article 2 is the only one warranted by the text of the Statute and the relevant provisions of the Geneva
Conventions, as well as by a logical construction of their interplay as dictated by Article 2. However, we are aware that this conclusion may appear
not to be consonant with recent trends of both State practice and the whole doctrine of human rights - which, as pointed out below (see paras. 97-
127), tend to blur in many respects the traditional dichotomy between international wars anc. civil strife. In this connection the Chamber notes with
satisfaction the statement in the amicus curiae brief submitted by the Government of the United States, where it is contended that:

“the ‘grave breaches’ provisions of Article 2 of the International Tribunal Statute apply to armed conflicts of a non-international character
as well as those of an international character.” (U.S. Amicus Curiae Brief, at 35.)

This statement, unsupported by any authority, does not seem to be warranted as to the interpretation of Article 2 of the Statute. Nevertheless, seen
from another viewpoint, there is no gainsaying its significance: that statement articulates the legal views of one of the permanent members of the
Security Council on a delicate legal issue; on this score it provides the first indication of a possible change in opinio juris of States. Were other
States and international bodies to come to share this view, a change in customary law concerning the scope of the “grave breaches” system might
gradually materialize. Other elements pointing in the same direction can be found in the provision of the German Military Manual mentioned below
(para. 131), whereby grave breaches of international humanitarian law include some violations of common Article 3. In addition, attention can be
drawn to the Agreement of 1 October 1992 entered into by the conflicting parties in Bosnia-Herzegovina. Articles 3 and 4 of this Agreement
implicitly provide for the prosecution and punishment of those responsible for grave breaches of the Geneva Conventions and Additional Protocol 1.
As the Agreement was clearly concluded within a framework of an internal armed conflict (see above, para. 73), it may be taken as an important
indication of the present trend to extend the grave breaches provisions to such category of conflicts. One can also mention a recent judgement by a
Danish court. On 25 November 1994 the Third Chamber of the Eastern Division of the Danish High Court delivered a judgement on a person
accused of crimes committed together with a number of Croatian military police on 5 August 1993 in the Croatian prison camp of Dretelj in Bosnia
(The Prosecution v. Refik Saric, unpublished (Den.H. Ct. 1994)). The Court explicitly acted on the basis of the “grave breaches” provisions of the
Geneva Conventions, more specifically Articles 129 and 130 of Convention Il and Articles 146 and 147 of Convention IV (The Prosecution v.
Refik Saric, Transcript, at 1 (25 Nov. 1994)), without however raising the preliminary question of whether the alleged offences had occurred within
the framework of an international rather than an internal armed conflict (in the event the Court convicted the accused on the basis of those provisions
and the relevant penal provisions of the Danish Penal Code, (see id. at 7-8)). This judgement indicates that some national courts are also taking the
view that the “grave breaches” system may operate regardless of whether the armed conflict is international or internal.

84. Notwithstanding the foregoing, the Appeals Chamber must conclude that, in the present state of development of the law, Article 2 of the
Statute only applies to offences committed within the context of international armed conflicts.

85. Before the Trial Chamber, the Prosecutor asserted an alternative argument whereby the provisions on grave breaches of the Geneva
Conventions could be applied to internal conflicts on the strength of some agreements entered into by the conflicting parties. For the reasons stated
below, in Section [V C (para. 144), we find it unnecessary to resolve this issue at this time.

(by Article3

86. Article 3 of the Statute declares the International Tribunal competent to adjudicate violations of the laws or customs of war. The provision
states:

“The International Tribunal shall have the power to prosecute persons violating the laws or customs of war. Such violations shall include,
but not be limited to:

(a) employment of poisonous weapons or other weapons calculated to cause unnecessary suffering;

(b) wanton destruction of cities, towns or villages, or devastation not justified by military necessity;
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(d) seizure of, destruction or wilful damage done to institutions dedicated to religion, charity and education, the arts and sciences, historic
monuments and works of art and science;

(c) attack, or bombardment, by whatever means, of undefended towns, villages, dwellings, or buildings;

(e) plunder of public or private property.”

As explained by the Secretary-General in his Report on the Statute, this provision is based on the 1907 Hague Convention (IV) Respecting the Laws
and Customs of War on Land, the Regulations annexed to that Convention, and the Nuremberg Tribunal’s interpretation of those Regulations.
Appellant argues that the Hague Regulations were adopted to regulate interstate armed conflict, while the conflict in the former Yugoslavia is in casu
an internal armed conflict; therefore, to the extent that the jurisdiction of the International Tribunal under Article 3 is based on the Hague
Regulations, it lacks jurisdiction under Article 3 to adjudicate alleged violations in the former Yugoslavia. Appellant’s argument does not bear close
scrutiny, for it is based on an unnecessarily narrow reading of the Statute.

(i) The Interpretation of Article 3

87. A literal interpretation of Article 3 shows that: (i) it refers to a broad category of offences, namely all “violations of the laws or customs of
war”; and (ii) the enumeration of some of these violations provided in Article 3 is merely illustrative, not exhaustive.

To identify the content of the class of offences falling under Article 3, attention should be drawn to an important fact. The expression “violations of
the laws or customs of war” is a traditional term of art used in the past, when the concepts of “war” and “laws of warfare” still prevailed, before they
were largely replaced by two broader notions: (i) that of “armed conflict”, essentially introduced by the 1949 Geneva Conventions; and (ii) the
correlative notion of “international law of armed conflict”, or the more recent and comprehensive notion of “international humanitarian law”, which
has emerged as a result of the influence of human rights doctrines on the law of armed conflict. As stated above, it is clear from the Report of the
Secretary-General that the old-fashioned expression referred to above was used in Article 3 of the Statute primarily to make reference to the 1907
Hague Convention (IV) Respecting the Laws and Customs of War on Land and the Regulations annexed thereto (Report of the Secretary-General, at
para. 41). However, as the Report indicates, the Hague Convention, considered qua customary law, constitutes an important area of humanitarian
international law. (/d.) In other words, the Secretary-General himself concedes that the traditional laws of warfare are now more correctly termed
“international humanitarian law” and that the so-called “Hague Regulations” constitute an important segment of such law. Furthermore, the
Secretary-General has also correctly admitted that the Hague Regulations have a broader scope than the Geneva Conventions, in that they cover not
only the protection of victims of armed violence (civilians) or of those who no longer take part in hostilities (prisoners of war), the wounded and the
sick) but also the conduct of hostilities; in the words of the Report: “The Hague Regulations cover aspects of international humanitarian law which
are also covered by the 1949 Geneva Conventions.” (/d., at para. 43.) These comments suggest that Article 3 is intended to cover both Geneva and
Hague rules law. On the other hand, the Secretary-General’s subsequent comments indicate that the violations explicitly listed in Article 3 relate to
Hague law not contained in the Geneva Conventions (id., at paras. 43-4). As pointed out above, this list is, however, merely illustrative: indeed,
Article 3, before enumerating the violations provides that they “shall include but not be limited to” the list of offences. Considering this list in the
general context of the Secretary-General’s discussion of the Hague Regulations and international humanitarian law, we conclude that this list may be
construed to include other infringements of international humanitarian law. The only limitation is that such infringements must not be already
covered by Article 2 (lest this latter provision should become superfluous). Article 3 may be taken to cover all violations of international
humanitarian law other than the “grave breaches” of the four Geneva Conventions falling under Article 2 (or, for that matter, the violations covered
by Articles 4 and 5, to the extent that Articles 3, 4 and 5 overlap).

88. That Article 3 does not confine itself to covering violations of Hague law, but is intended also to refer to all violations of international
humanitarian law (subject to the limitations just stated), is borne out by the debates in the Security Council that followed the adoption of the
resolution establishing the International Tribunal. As mentioned above, three Member States of the Council, namely France, the United States and
the United Kingdom, expressly stated that Article 3 of the Statute also covers obligations stemming from agreements in force between the conflicting
parties, that is Article 3 common to the Geneva Conventions and the two Additional Protocols, as well as other agreements entered into by the
conflicting parties. The French delegate stated that:

“[TThe expression ‘laws or customs of war’ used in Article 3 of the Statute covers specifically, in the opinion of France, all the obligations that flow
from the humanitarian law agreements in force on the territory of the former Yugoslavia at the time when the offences were committed.” (Provisional
Verbatim Record of the 3217th Meeting, at 11, UN. Doc. S/PV.3217 (25 May 1993).)

The American delegate stated the following:
“[Wle understand that other members of the Council share our view regarding the following clarifications related to the Statute:
Firstly, it is understood that the ‘laws or customs of war’ referred to in Article 3 include all obligations under humanitarian law agreements
in force in the territory of the former Yugoslavia at the time the acts were committed, including common article 3 of the 1949 Geneva
Conventions, and the 1977 Additional Protocols to these Conventions.” (Id., at p. 15.)

The British delegate stated:

“[1]t would be our view that the reference to the laws or customs of war in Article 3 is broad enough to include applicable international
conventions.” (/d., at p. 19.)

It should be added that the representative of Hungary stressed:
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“the importance of the fact that the jurisdiction of the International Tribunal covers th: whole range of international humanitarian law and
the entire duration of the conflict throughout the territory of the former Yugoslavia.” (/d., at p. 20.)

Since no delegate contested these declarations, they can be regarded as providing an authoritative interpretation of Article 3 to the effect that its
scope is much broader than the enumerated violations of Hague law.

89. In light of the above remarks, it can be held that Article 3 is a general clause covering all violations of humanitarian law not falling under
Article 2 or covered by Articles 4 or 5, more specifically: (i) violations of the Hague law on international conflicts; (ii) infringements of provisions
of the Geneva Conventions other than those classified as “grave breaches” by those Conventions; (iii) violations of common Article 3 and other
customary rules on internal conflicts; (iv) violations of agreements binding upon the parties to the conflict, considered qua treaty law, i.e.,
agreements which have not turned into customary international law (on this point see below, para. 143).

90. The Appeals Chamber would like to add that, in interpreting the meaning and purport of the expressions “violations of the laws or customs of
war” or “violations of international humanitarian law”, one must take account of the context of the Statute as a whole. A systematic construction of
the Statute emphasises the fact that various provisions, in spelling out the purpose and tasks of the International Tribunal or in defining its functions,
refer to “serious violations™” of international humanitarian law” (See Statute of the International Tribunal, Preamble, arts. 1, 9(1), 10(1)-(2), 23(1),
29(1) (Emphasis added.)). It is therefore appropriate to take the expression “violations of the laws or customs of war” to cover serious violations of
international humanitarian law.

91. Article 3 thus confers on the International Tribunal jurisdiction over any serious offence against international humanitarian law not covered by
Article 2, 4 or 5. Article 3 is a fundamental provision laying down that any “serious violation of international humanitarian law” must be prosecuted
by the International Tribunal. In other words, Article 3 functions as a residual clause designed to ensure that no serious violation of international
humanitarian law is taken away from the jurisdiction of the International Tribunal. Article 3 aims to make such jurisdiction watertight and
inescapable.

92. This construction of Article 3 is also corroborated by the object and purpose of the provision. When it decided to establish the International
Tribunal, the Security Council did so to put a stop to all serious violations of international humanitarian law occurring in the former Yugoslavia and
not only special classes of them, namely “grave breaches” of the Geneva Conventions or violations of the “Hague law.” Thus, if correctly
interpreted, Article 3 fully realizes the primary purpose of the establishment of the International Tribunal, that is, not to leave unpunished any person
guilty of any such serious violation, whatever the context within which it may have been committed.

93. The above interpretation is further confirmed if Article 3 is viewed in its more general perspective, that is to say, is appraised in its historical
context. As the International Court of Justice stated in the Nicaragua case, Article 1 of the four Geneva Conventions, whereby the contracting parties
“undertake to respect and ensure respect” for the Conventions “in all circumstances”, has become a “general principle [. . .] of humanitarian law to
which the Conventions merely give specific expression.” (Case Concerning Military and Paramilitary Activities in and Against Nicaragua (Nicar. v.
U.S.) (Merits), 1986 1.C.J. Reports 14, at para. 220 (27 June) (hereinafter Nicaragua Case). This general principle lays down an obligation that is
incumbent, not only on States, but also on other international entities including the United Nations. It was with this obligation in mind that, in 1977,
the States drafting the two Additional Protocols to the Geneva Conventions agreed upon Article 89 of Protocol I, whereby:

“In situations of serious violations of the Conventions or of this Protocol, the High Contracting Parties undertake to act. jointly or
individually, in co-operation with the United Nations and in conformity with the United Nations Charter.” (Protocol I, at art. 89 (Emphasis
added).)

Article 3 is intended to realise that undertaking by endowing the International Tribunal with the power to prosecute all “serious violations” of
international humanitarian law.

(ii) The Conditions That Must Be Fulfilled For A Violation Of International Humanitarian Law To Be Subject To Article 3

94. The Appeals Chamber deems it fitting to specify the conditions to be fulfilled for Article 3 to become applicable. The following requirements
must be met for an offence to be subject to prosecution before the International Tribunal under Article 3:

(i) the violation must constitute an infringement of a rule of international humanitarian law;

(ii) the rule must be customary in nature or, if it belongs to treaty law, the required conditions must be met (see below, para. 143);

(iii) the violation must be “serious™, that is to say, it must constitute a breach of a rule protecting important values, and the breach must
involve grave consequences for the victim. Thus, for instance, the fact of a combatant simply appropriating a loaf of bread in an occupied
village would not amount to a “serious violation of international humanitarian law” although it may be regarded as falling foul of the basic

principle laid down in Article 46, paragraph 1, of the Hague Regulations (and the corresponding rule of customary international law) whereby
“private property must be respected” by any army occupying an enemy territory;

(iv) the violation of the rule must entail, under customary or conventional law, the individual criminal responsibility of the person breaching
the rule.

It follows that it does not matter whether the “serious violation” has occurred within the context of an international or an internal armed conflict, as
long as the requirements set out above are met.
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95. The Appeals Chamber deems it necessary to consider now two of the requirements set out above, namely: (i) the existence of custom;?yll
international rules governing internal strife: and (ii) the question of whether the violation of such rules may entail individual criminal responsibility.

The Appeals Chamber focuses on these two requirements because before the Trial Chamber the Defence argued that they had not been met in the

case at issue. This examination is also appropriate because of the paucity of authoritative judicial pronouncements and legal literature on this matter.

(iii) Customary Rules of International Humanitarian Law Governing Internal Armed Conflicts

a.  General

96. Whenever armed violence erupted in the international community, in traditional international law the legal response was based on a stark
dichotomy: belligerency or insurgency. The former category applied to armed conflicts between sovereign States (unless there was recognition of
belligerency in a civil war), while the latter applied to armed violence breaking out in the territory of a sovereign State. Correspondingly,
international law treated the two classes of conflict in a markedly different way: interstate wars were regulated by a whole body of international legal
rules, governing both the conduct of hostilities and the protection of persons not participating (or no longer participating) in armed violence
(civilians, the wounded, the sick, shipwrecked, prisoners of war). By contrast, there were very few international rules governing civil commotion, for
States preferred to regard internal strife as rebellion, mutiny and treason coming within the purview of national criminal law and, by the same token,
to exclude any possible intrusion by other States into their own domestic jurisdiction. This dichotomy was clearly sovereignty-oriented and reflected
the traditional configuration of the international community, based on the coexistence of sovereign States more inclined to look after their own
interests than community concerns or humanitarian demands.

97. Since the 1930s, however, the aforementioned distinction has gradually become more and more blurred, and international legal rules have
increasingly emerged or have been agreed upon to regulate internal armed conflict. There exist various reasons for this development. First, civil wars
have become more frequent, not only because technological progress has made it easier for groups of individuals to have access to weaponry but also
on account of increasing tension, whether ideological, inter-ethnic or economic; as a consequence the international community can no longer turn a
blind eye to the legal regime of such wars. Secondly, internal armed conflicts have become more and more cruel and protracted, involving the whole
population of the State where they occur: the all-out resort to armed violence has taken on such a magnitude that the difference with international
wars has increasingly dwindled (suffice to think of the Spanish civil war, in 1936-39, of the civil war in the Congo, in 1960-1968, the Biafran
conflict in Nigeria, 1967-70, the civil strife in Nicaragua, in 1981-1990 or El Salvador, 1980-1993). Thirdly, the large-scale nature of civil strife,
coupled with the increasing interdependence of States in the world community, has made it rnore and more difficult for third States to remain aloof:
the economic, political and ideological interests of third States have brought about direct or indirect involvement of third States in this category of
conflict, thereby requiring that international law take greater account of their legal regime in order to prevent, as much as possible, adverse spill-over
effects. Fourthly, the impetuous development and propagation in the international community of human rights doctrines, particularly after the
adoption of the Universal Declaration of Human Rights in 1948, has brought about significant changes in international law, notably in the approach
to problems besetting the world community. A State-sovereignty-oriented approach has been gradually supplanted by a human-being-oriented
approach. Gradually the maxim of Roman law hominum causa omne jus constitutum est (all law is created for the benefit of human beings) has
gained a firm foothold in the international community as well. It follows that in the area of armed conflict the distinction between interstate wars and
civil wars is losing its value as far as human beings are concerned. Why protect civilians from belligerent violence, or ban rape, torture or the wanton
destruction of hospitals, churches, museums or private property, as well as proscribe weapons causing unnecessary suffering when two sovereign
States are engaged in war, and yet refrain from enacting the same bans or providing the same protection when armed violence has erupted “only”
within the territory of a sovereign State? If international law, while of course duly safeguarding the legitimate interests of States, must gradually turn
to the protection of human beings, it is only natural that the aforementioned dichotomy should gradually lose its weight.

98. The emergence of international rules governing internal strife has occurred at two different levels: at the level of customary law and at that of
treaty law. Two bodies of rules have thus crystallised, which are by no means conflicting or inconsistent, but instead mutually support and
supplement each other. Indeed, the interplay between these two sets of rules is such that some treaty rules have gradually become part of customary
law. This holds true for common Article 3 of the 1949 Geneva Conventions, as was authoritatively held by the International Court of Justice
(Nicaragua Case, at para. 218), but also applies to Article 19 of the Hague Convention for thz Protection of Cultural Property in the Event of Armed
Conflict of 14 May 1954, and, as we shall show below (para. 117), to the core of Additional Protocol II of 1977.

99. Before pointing to some principles and rules of customary law that have emerged in the international community for the purpose of regulating
civil strife, a word of caution on the law-making process in the law of armed conflict is necessary. When attempting To ascertain State practice with
a view to establishing the existence of a customary rule or a general principle, it is difficult, if not impossible, to pinpoint the actual behaviour of the
troops in the field for the purpose of establishing whether they in fact comply with, or disregard, certain standards of behaviour. This examination is
rendered extremely difficult by the fact that not only is access to the theatre of military operations normally refused to independent observers (often
even to the ICRC) but information on the actual conduct of hostilities is withheld by the parties to the conflict; what is worse, often recourse is had
to misinformation with a view to misleading the enemy as well as public opinion and foreign Governments. In appraising the formation of customary
rules or general principles one should therefore be aware that, on account of the inherent nature of this subject-matter, reliance must primarily be
placed on such elements as official pronouncements of States, military manuals and judicial decisions.

b. Principal Rules

100. The first rules that evolved in this area were aimed at protecting the civilian population from the hostilities. As early as the Spanish Civil War
(1936-39), State practice revealed a tendency to disregard the distinction between international and internal wars and to apply certain general
principles of humanitarian law, at least to those internal conflicts that constituted large-scale civil wars. The Spanish Civil War had elements of both
an internal and an international armed conflict. Significantly, both the republican Government and third States refused to recognize the insurgents as
belligerents. They nonetheless insisted that certain rules concerning international armed conflict applied. Among rules deemed applicable were the
prohibition of the intentional bombing of civilians, the rule forbidding attacks on non-military objectives, and the rule regarding required precautions
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when attacking military objectives. Thus, for example, on 23 March 1938, Prime Minister Chamberlain explained the British protest against the‘g
bombing of Barcelona as follows:

“The rules of international law as to what constitutes a military objective are undefined and pending the conclusion of the examination of
this question [. . .] I am not in a position to make any statement on the subject. The one definite rule of international law, however, is that
the direct and deliberate bombing of non-combatants is in all circumstances illegal, and His Majesty’s Government’s protest was based on
information which led them to the conclusion that the bombardment of Barcelona, carried on apparently at random and without special
aim at military objectives, was in fact of this nature.” (333 House of Commons Debates, col. 1177 (23 March 1938).)

More generally, replying to questions by Member of Parliament Noel-Baker concerning the civil war in Spain, on 21 June 1938 the Prime Minister
stated the following:

“I think we may say that there are, at any rate, three rules of international law or three principles of international law which are as
applicable to warfare from the air as they are to war at sea or on land. In the first place, it is against international law to bomb civilians as
such and to make deliberate attacks upon civilian populations. That is undoubtedly a violation of international law. In the second place,
targets which are aimed at from the air must be legitimate military objectives and must be capable of identification. In the third place,
reasonable care must be taken in attacking those military objectives so that by carelessness a civilian population in the neighbourhood is
not bombed.” (337 House of Commons Debates, cols. 937-38 (21 June 1938).)

101. Such views were reaffirmed in a number of contemporaneous resolutions by the Assembly of the League of Nations, and in the declarations
and agreements of the warring parties. For example, on 30 September 1938, the Assembly of the League of Nations unanimously adopted a
resolution concerning both the Spanish conflict and the Chinese-Japanese war. After stating that “on numerous occasions public opinion has
expressed through the most authoritative channels its horror of the bombing of civilian populations” and that “this practice, for which there is no
military necessity and which, as experience shows, only causes needless suffering, is condemned under recognised principles of international law”,
the Assembly expressed the hope that an agreement could be adopted on the matter and went on to state that it

“[r]ecognize[d] the following principles as a necessary basis for any subsequent regulations:

(1) The intentional bombing of civilian populations is illegal;

(2) Objectives aimed at from the air must be legitimate military objectives and must be identifiable;

(3) Any attack on legitimate military objectives must be carried out in such a way that civilian populations in the neighbourhood are not
bombed through negligence.” (League of Nations, O.J. Spec. Supp. 183, at 135-36 (1938).)

102. Subsequent State practice indicates that the Spanish Civil War was not exceptional in bringing about the extension of some general principles
of the laws of warfare to internal armed conflict. While the rules that evolved as a result of the Spanish Civil War were intended to protect civilians
finding themselves in the theatre of hostilities, rules designed to protect those who do not (or no longer) take part in hostilities emerged after World
War IL. In 1947, instructions were issued to the Chinese “peoples’ liberation army” by Mao Tse-Tung who instructed them not to “kill or humiliate
any of Chiang Kai-Shek’s army officers and men who lay down their arms.” (Manifesto of the Chinese People’s Liberation Army, in Mao Tse-Tung,
4 Selected Works (1961) 147, at 151.) He also instructed the insurgents, among other things, not to “ill-treat captives”, “damage crops” or “take
liberties with women.” (On the Reissue of the Three Main Rules of Discipline and the Eight Points for Attention - Instruction of the General
Headquarters of the Chinese People’s Liberation Army, in id., 155.)

In an important subsequent development, States specified certain minimum mandatory rules applicable to internal armed conflicts in common Article
3 of the Geneva Conventions of 1949. The International Court of Justice has confirmed that these rules reflect “elementary considerations of
humanity” applicable under customary international law to any armed conflict, whether it is of an internal or international character. (Nicaragua
Case, at para. 218). Therefore, at least with respect to the minimum rules in common Article 3, the character of the conflict is irrelevant.

103. Common Article 3 contains not only the substantive rules governing internal armed conflict but also a procedural mechanism inviting parties to
internal conflicts to agree to abide by the rest of the Geneva Conventions. As in the current conflicts in the former Yugoslavia, parties to a number of
internal armed conflicts have availed themselves of this procedure to bring the law of international armed conflicts into force with respect to their
internal hostilities. For example, in the 1967 conflict in Yemen, both the Royalists and the President of the Republic agreed to abide by the essential
rules of the Geneva Conventions. Such undertakings reflect an understanding that certain fundamental rules should apply regardless of the nature of
the conflict.

104. Agreements made pursuant to common Article 3 are not the only vehicle through which international humanitarian law has been brought to
bear on internal armed conflicts. In several cases reflecting customary adherence to basic principles in internal conflicts, the warring parties have

unilaterally committed to abide by international humanitarian law.

105. As a notable example, we cite the conduct of the Democratic Republic of the Congo in its civil war. In a public statement issued on 21 October
1964, the Prime Minister made the following commitment regarding the conduct of hostilities:

“For humanitarian reasons, and with a view to reassuring, in so far as necessary, the civilian population which might fear that it is in
danger, the Congolese Government wishes to state that the Congolese Air Force will limit its action to military objectives.

In this matter, the Congolese Government desires not only to protect human lives but also to respect the Geneva Convention [sic]. It also
expects the rebels — and makes an urgent appeal to them to that effect — to act in the same manner.
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As a practical measure, the Congolese Government suggests that International Red Cross observers come to check on the extent to whic}:7 (71/
the Geneva Convention [sic] is being respected, particularly in the matter of the treatment of prisoners and the ban against taking
hostages.” (Public Statement of Prime Minister of the Democratic Republic of the Congo (21 Oct. 1964), reprinted in American Journal of
International Law (1965) 614, at 616.)

This statement indicates acceptance of rules regarding the conduct of internal hostilities, and, in particular, the principle that civilians must not be
attacked. Like State practice in the Spanish Civil War, the Congolese Prime Minister’s sratement confirms the status of this rule as part of the
customary law of internal armed conflicts. Indeed, this statement must not be read as an offer or a promise to undertake obligations previously not
binding; rather, it aimed at reaffirming the existence of such obligations and spelled out the notion that the Congolese Government would fully
comply with them.

106. A further confirmation can be found in the “Operational Code of Conduct for Nigerian Armed Forces™, issued in July 1967 by the Head of the
Federal Military Government, Major General Y. Gowon, to regulate the conduct of military operations of the Federal Army against the rebels. In this
“Operational Code of Conduct”, it was stated that, to repress the rebellion in Biafra, the Federal troops were duty-bound to respect the rules of the
Geneva Conventions and in addition were to abide by a set of rules protecting civilians and civilian objects in the theatre of military operations. (See
A.HM. Kirk-Greene, 1 CRISIS AND CONFLICT IN NIGERIA, A DOCUMENTARY SOURCEBOOK 1966-1969, 455-57 (1971).) This
“Operational Code of Conduct” shows that in a large-scale and protracted civil war the central authorities, while refusing to grant recognition of
belligerency, deemed it necessary to apply not only the provisions of the Geneva Conventions designed to protect civilians in the hands of the enemy
and captured combatants, but also general rules on the conduct of hostilities that are normally applicable in international conflicts. It should be noted
that the code was actually applied by the Nigerian authorities. Thus, for instance, it is reported that on 27 June 1968, two officers of the Nigerian
Army were publicly executed by a firing squad in Benin City in Mid-Western Nigeria for the murder of four civilians near Asaba, (see New
Nigerian, 28 June 1968, at 1). In addition, reportedly on 3 September 1968, a Nigerian Lieutenant was court-martialled, sentenced to death and
executed by a firing squad at Port-Harcourt for killing a rebel Biafran soldier who had surrendered to Federal troops near Aba. (See Daily Times -
Nigeria, 3 September 1968, at 1; Daily Times, - Nigeria, 4 September 1968, at 1.)

This attitude of the Nigerian authorities confirms the trend initiated with the Spanish Civil War and referred to above (see paras. 101-102), whereby
the central authorities of a State where civil strife has broken out prefer to withhold recognition of belligerency but, at the same time, extend to the
conflict the bulk of the body of legal rules concerning conflicts between States.

107. A more recent instance of this tendency can be found in the stand taken in 1988 by the rebels (the FMLN) in El Salvador, when it became clear
that the Government was not ready to apply the Additional Protocol II it had previously ratified. The FMLN undertook to respect both common
Article 3 and Protocol II:

“The FMLN shall ensure that its combat methods comply with the provisions of common Article 3 of the Geneva Conventions and
Additional Protocol II, take into consideration the needs of the majority of the population, and defend their fundamental freedoms.”
(FMLN, La legitimidad de nuestros metodos de lucha, Secretaria de promocion y proteccion de lo Derechos Humanos del FMLN, El
Salvador, 10 Octobre 1988, at 89; unofficial translation.)’

108. In addition to the behaviour of belligerent States, Governments and insurgents, other factors have been instrumental in bringing about the
formation of the customary rules at issue. The Appeals Chamber will mention in particular the action of the ICRC, two resolutions adopted by the
United Nations General Assembly, some declarations made by member States of the European Community (now European Union), as well as
Additional Protocol II of 1977 and some military manuals.

109. As is well known, the ICRC has been very active in promoting the development, implementation and dissemination of international
humanitarian law. From the angle that is of relevance to us, namely the emergence of customary rules on internal armed conflict, the ICRC has made
a remarkable contribution by appealing to the parties to armed conflicts to respect international humanitarian law. It is notable that, when confronted
with non-international armed conflicts, the ICRC has promoted the application by the contending parties of the basic principles of humanitarian law.
In addition, whenever possible, it has endeavoured to persuade the conflicting parties to abide by the Geneva Conventions of 1949 or at least by their
principal provisions. When the parties, or one of them, have refused to comply with the bulk of international humanitarian law, the ICRC has stated
that they should respect, as a minimum, common Article 3. This shows that the ICRC has promoted and facilitated the extension of general
principles of humanitarian law to internal armed conflict. The practical results the [CRC has thus achieved in inducing compliance with international
humanitarian law ought therefore to be regarded as an element of actual international practice; this is an element that has been conspicuously
instrumental in the emergence or crystallization of customary rules.

110. The application of certain rules of war in both internal and international armed conflicts is corroborated by two General Assembly resolutions
on “Respect of human rights in armed conflict.” The first one, resolution 2444, was unanimously* adopted in 1968 by the General Assembly:
“[r]ecognizing the necessity of applying basic humanitarian principles in all armed conflicts,” the General Assembly “affirm[ed]”

“the following principles for observance by all governmental and other authorities responsible for action in armed conflict: (a) That the
right of the parties to a conflict to adopt means of injuring the enemy is not unlimited; (b) That it is prohibited to launch attacks against the
civilian populations as such; (c¢) That distinction must be made at all times between persons taking part in the hostilities and members of
the civilian population to the effect that the latter be spared as much as possible.” (G.A. Res. 2444, UN. GAOR., 23rd Session, Supp. No.
18 U.N. Doc. A/7218 (1968).)

It should be noted that, before the adoption of the resolution, the United States representative stated in the Third Committee that the principles

proclaimed in the resolution “constituted a reaffirmation of existing international law” (U.N. GAOR, 3rd Comm., 23rd Sess., 1634th Mtg., at 2, UN.
Doc. A/C.3/SR.1634 (1968)). This view was reiterated in 1972, when the United States Department of Defence pointed out that the resolution was
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“declaratory of existing customary international law” or, in other words, “a correct restatement” of “principles of customary international law.” (See
67 American Journal of International Law (1973), at 122, 124.)

111. Elaborating on the principles laid down in resolution 2444, in 1970 the General Assembly unanimously’ adopted resolution 2675 on “Basic
principles for the protection of civilian populations in armed conflicts.” In introducing this resolution, which it co-sponsored, to the Third
Committee, Norway explained that as used in the resolution, “the term ‘armed conflicts’ was meant to cover armed conflicts of all kinds, an
important point, since the provisions of the Geneva Conventions and the Hague Regulations did not extend to all conflicts.” (U.N. GAOR, 3rd
Comm., 25th Sess., 1785th Mtg., at 281, U.N. Doc. A/C.3/SR.1785 (1970); see also U.N. GAOR, 25th Sess., 1922nd Mtg,, at 3, U.N. Doc.
A/PV.1922 (1970) (statement of the representative of Cuba during the Plenary discussion of resolution 2675).)The resolution stated the following:

“Bearing in mind the need for measures to ensure the better protection of human rights in armed conflicts of all types, [. . . the General
Assembly] Affirms the following basic principles for the protection of civilian populations in armed conflicts, without prejudice to their
future elaboration within the framework of progressive development of the international law of armed conflict:

1. Fundamental human rights, as accepted in international law and laid down in international instruments, continue to apply fully in
situations of armed conflict.

2. In the conduct of military operations during armed conflicts, a distinction must bz made at all times between persons actively taking
part in the hostilities and civilian populations.

3. In the conduct of military operations, every effort should be made to spare civilian populations from the ravages of war, and all
necessary precautions should be taken to avoid injury, loss or damage to civilian populations.

4. Civilian populations as such should not be the object of military operations.
5. Dwellings and other installations that are used only by civilian populations should not be the object of military operations.

6. Places or areas designated for the sole protection of civilians, such as hospital zones or similar refuges, should not be the object of
military operations.

7. Civilian populations, or individual members thereof, should not be the object of reprisals, forcible transfers or other assaults on their
integrity.

8. The provision of international relief to civilian populations is in conformity with the humanitarian principles of the Charter of the
United Nations, the Universal Declaration of Human Rights and other international instruments in the field of human rights. The
Declaration of Principles for International Humanitarian Relief to the Civilian Population in Disaster Situations, as laid down in resolution
XXVI adopted by the twenty-first International Conference of the Red Cross, shall apply in situations of armed conflict, and all parties to
a conflict should make every effort to facilitate this application.” (G.A. Res. 2675, UN. GAOR., 25th Sess., Supp. No. 28 U.N. Doc.
A/8028 (1970).)

112. Together, these resolutions played a twofold role: they were declaratory of the principles of customary international law regarding the
protection of civilian populations and property in armed conflicts of any kind and, at the same time, were intended to promote the adoption of
treaties on the matter, designed to specify and elaborate upon such principles.

113. That international humanitarian law includes principles or general rules protecting civilians from hostilities in the course of internal armed
conflicts has also been stated on a number of occasions by groups of States. For instance, with regard to Liberia, the (then) twelve Member States of
the European Community, in a declaration of 2 August 1990, stated:

“In particular, the Community and its Member States call upon the parties in the cenflict, in conformity with international law and the
most basic humanitarian principles, to safeguard from violence the embassies and places of refuge such as churches, hospitals, etc., where
defenceless civilians have sought shelter.” (6 European Political Cooperation Documentation Bulletin, at 295 (1990).)

114. A similar, albeit more general, appeal was made by the Security Council in its resolution 788 (in operative paragraph 5 it called upon “all
parties to the conflict and all others concerned to respect strictly the provisions of international humanitarian law”) (S.C. Res. 788 (19 November
1992)), an appeal reiterated in resolution 972 (S.C. Res. 972 (13 January 1995)) and in resolution 1001 (S.C. Res. 1001 (30 June 1995)).

Appeals to the parties to a civil war to respect the principles of international humanitarian law were also made by the Security Council in the case of
Somalia and Georgia. As for Somalia, mention can be made of resolution 794 in which the Security Council in particular condemned, as a breach of
international humanitarian law, “the deliberate impeding of the delivery of food and medical supplies essential for the survival of the civilian
population”) (S.C. Res. 794 (3 December 1992)) and resolution 814 (S.C. Res. 814 (26 March 1993)). As for Georgia, see Resolution 993, (in which
the Security Council reaffirmed “the need for the parties to comply with international humanitarian law”) (S.C. Res. 993 (12 May 1993)).

115. Similarly, the now fifteen Member States of the European Union recently insisted on respect for international humanitarian law in the civil war
in Chechnya. On 17 January 1995 the Presidency of the European Union issued a declaration stating:

“The European Union is following the continuing fighting in Chechnya with the greatest concern. The promised cease-fires are not having any effect
on the ground. Serious violations of human rights and international humanitarian law are continuing. The European Union strongly deplores the
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large number of victims and the suffering being inflicted on the civilian population.” (Council of the European Union - General Secretariat, Press
Release 4215/95 (Presse II-G), at 1 (17 January 1995).)

The appeal was reiterated on 23 January 1995, when the European Union made the following declaration:

“It deplores the serious violations of human rights and international humanitarian law which are still occurring [in Chechnya]. It calls for
an immediate cessation of the fighting and for the opening of negotiations to allow a political solution to the conflict to be found. It
demands that freedom of access to Chechnya and the proper convoying of humanitarian aid to the population be guaranteed.” (Council of
the European Union-General Secretariat, Press Release 4385/95 (Presse 24), at 1 (23 January 1995).)

116. It must be stressed that, in the statements and resolutions referred to above, the European Union and the United Nations Security Council did
not mention common Article 3 of the Geneva Conventions, but adverted to “international humanitarian law”, thus clearly articulating the view that
there exists a corpus of general principles and norms on internal armed conflict embracing common Article 3 but having a much greater scope.

117. Attention must also be drawn to Additional Protocol II to the Geneva Conventions. Many provisions of this Protoco! can now be regarded as
declaratory of existing rules or as having crystallised emerging rules of customary law or else as having been strongly instrumental in their evolution
as general principles.

This proposition is confirmed by the views expressed by a number of States. Thus, for example, mention can be made of the stand taken in 1987 by
El Salvador (a State party to Protocol II). After having been repeatedly invited by the General Assembly to comply with humanitarian law in the civil
war raging on its territory (see, e.g., G.A. Res. 41/157 (1986)), the Salvadorian Government declared that, strictly speaking, Protocol II did not apply
to that civil war (although an objective evaluation prompted some Governments to conclude that all the conditions for such applications were met,
(see, e.g., 43 Annuaire Suisse de Droit International, (1987) at 185-87). Nevertheless, the Salvadorian Government undertook to comply with the
provisions of the Protocol, for it considered that such provisions “developed and supplemented” common Article 3, “which in turn constitute[d] the
minimum protection due to every human being at any time and place™® (See Informe de la Fuerza Armata de El Salvador sobre el respeto y la
vigencia de las normas del Derecho Internacional Humanitario durante el periodo de Septiembre de 1986 a Agosto de 1987, at 3 (31 August 1987)
(forwarded by Ministry of Defence and Security of El Salvador to Special Representative of the United Nations Human Rights Commission (2
October 1987),; (unofficial translation). Similarly, in 1987, Mr. M.J. Matheson, speaking :n his capacity as Deputy Legal Adviser of the United
States State Department, stated that:

“[TThe basic core of Protocol 11 is, of course, reflected in common article 3 of the 1949 Geneva Conventions and therefore is, and should
be, a part of generally accepted customary law. This specifically includes its prohibitions on violence towards persons taking no active part
in hostilities, hostage taking, degrading treatment, and punishment without due process” (Humanitarian Law Conference, Remarks of
Michael J. Matheson, 2 American University Journal of International Law and Policy (1987) 419, at 430-31).

118. That at present there exist general principles governing the conduct of hostilities (the so-called “Hague Law) applicable to international and
internal armed conflicts is also borne out by national military manuals. Thus, for instance, the German Military Manual of 1992 provides that:

Members of the German army, like their Allies, shall comply with the rules of international humanitarian law in the conduct of military
operations in all armed conflicts, whatever the nature of such conflicts.” (HUMANITARES VOLKERRECHT IN BEWAFFNETEN
KONFLIKTEN - HANDBUCH, August 1992, DSK AV207320065, at para. 211 in fine; unofficial translation.)7

119. So far we have pointed to the formation of general rules or principles designed to protect civilians or civilian objects from the hostilities or,
more generally, to protect those who do not (or no longer) take active part in hostilities. We shall now briefly show how the gradual extension to
internal armed conflict of rules and principles concerning international wars has also occurred as regards means and methods of warfare. As the
Appeals Chamber has pointed out above (see para. 110), a general principle has evolved limiting the right of the parties to conflicts “to adopt means
of injuring the enemy.” The same holds true for a more general principle, laid down in the so-called Turku Declaration of Minimum Humanitarian
Standards of 1990, and revised in 1994, namely Article 5, paragraph 3, whereby “[w]eapons or other material or methods prohibited in international
armed conflicts must not be employed in any circumstances.” (Declaration of Minimum Humanitarian Standards, reprinted in, Report of the Sub-
Commission on Prevention of Discrimination and Protection of Minorities on its Forty-sixth Session, Commission on Human Rights, 51st Sess.,
Provisional Agenda Item 19, at 4, UN. Doc. E/CN.4/1995/116 (1995).) It should be noted that this Declaration, emanating from a group of
distinguished experts in human rights and humanitarian law, has been indirectly endorsed by the Conference on Security and Cooperation in Europe
in its Budapest Document of 1994 (Conference on Security and Cooperation in Europe, Budapest Document 1994: Towards Genuine Partnership in
a New Era, para. 34 (1994)) and in 1995 by the United Nations Sub-Commission on Prevention of Discrimination and Protection of Minorities
(Report of the Sub-Commission on Prevention of Discrimination and Protection of Minorities on its Forty-sixth Session, Commission on Human
Rights, S1st Sess., Agenda Item 19, at 1, U.N. Doc. E/CN.4/1995/1.33 (1995)).

Indeed, elementary considerations of humanity and common sense make it preposterous that the use by States of weapons prohibited in armed
conflicts between themselves be allowed when States try to put down rebellion by their own nationals on their own territory. What is inhumane, and
consequently proscribed, in international wars, cannot but be inhumane and inadmissible in civil strife.

120. This fundamental concept has brought about the gradual formation of general rules concerning specific weapons, rules which extend to civil
strife the sweeping prohibitions relating to international armed conflicts. By way of illustration, we will mention chemical weapons. Recently a
number of States have stated that the use of chemical weapons by the central authoritics of a State against its own population is contrary to
international law. On 7 September 1988 the {then] twelve Member States of the European Community made a declaration whereby:

“The Twelve are greatly concerned at reports of the alleged use of chemical weapons against the Kurds [by the Iraqgi authorities]. They
confirm their previous positions, condemning any use of these weapons. They call for respect of international humanitarian law, including
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the Geneva Protocol of 1925, and Resolutions 612 and 620 of the United Nations Security Council [concerning the use of chemical
weapons in the Iraq-Iran war].” (4 European Political Cooperation Documentation Bulletin, (1988) at 92.)

This statement was reiterated by the Greek representative, on behalf of the Twelve, on many cccasions. (See UN. GAOR, 1st Comm., 43rd Sess., 4th
Mtg., at 47, UN. Doc. A/C.1/43/PV.4 (1988)(statement of 18 October 1988 in the First Committee of the General Assembly); UN. GAOR, Ist
Comm., 43rd Sess., 31st Mtg., at 23, UN. Doc. A/C.1/43/PV .31 (statement of 9 November 1988 in meeting of First Committee of the General
Assembly to the effect infer alia that “The Twelve [. . .] call for respect for the Geneva Protocol of 1925 and other relevant rules of customary
international law”); UN. GAOR, 1st Comm., 43rd Sess., 49th Mtg., at 16, U.N. Doc. A/C.3/43/SR.49 (summary of statement of 22 November 1988
in Third Committee of the General Assembly); see also Report on FEuropean Union [EPC Aspects], 4 European Political Cooperation
Documentation Bulletin (1988), 325, at 330; Question No 362/88 by Mr. Arbeloa Muru (S-F) Concerning the Poisoning of Opposition Members in
Iraq, 4 European Political Cooperation Documentation Bulletin (1988), 187 (statement of the Presidency in response to a question of a member of
the European Parliament).)

121. A firm position to the same effect was taken by the British authorities: in 1988 the Foreign Office stated that the Iraqi use of chemical weapons against
the civilian population of the town of Halabja represented “a serious and grave violation of the 1925 Geneva Protocol and international humanitarian law. The
U.K. condemns unreservedly this and all other uses of chemical weapons.” (59 British Yearbook of International Law (1988) at 579; see also id. at 579-80.) A
similar stand was taken by the German authorities. On 27 October 1988 the German Parliament passed a resolution whereby it “resolutely rejected the view
that the use of poison gas was allowed on one’s own territory and in clashes akin to civil wars, assertedly because it was not expressly prohibited by the Geneva
Protocol of 1925 . (50 Zeitschrift Fiir Auslindisches Offentliches Recht Und Vélkerrecht (1990), at 382-83; unofficial translation.) Subsequently the German
representative in the General Assembly expressed Germany’s alarm “about reports of the use of chemical weapons against the Kurdish population” and
referred to “breaches of the Geneva Protocol of 1925 and other norms of international law.” (UN. GAOR, 1st Comm., 43rd Sess., 3 1st Mtng., at 16, UN. Doc.
A/C.1/43/PV.31 (1988).)

122. A clear position on the matter was also taken by the United States Government. In a “press guidance” statement issued by the State Department
on 9 September 1988 it was stated that:

“Questions have been raised as to whether the prohibition in the 1925 Geneva Protocol against [chemical weapon] use ‘in war’ applies to
[chemical weapon] use in internal conflicts. However, it is clear that such use against the civilian population would be contrary to the
customary international law that is applicable to internal armed conflicts, as well as other international agreements.” (United States,
Department of State, Press Guidance (9 September 1988).)

On 13 September 1988, Secretary of State George Schultz, in a hearing before the United States Senate Judiciary Committee strongly condemned as
“completely unacceptable” the use of chemical weapons by Iraq. (Hearing on Refugee Consultation with Witness Secretary of State George Shultz,
100th Cong., 2d Sess., (13 September 1988) (Statement of Secretary of State Shultz).) On 13 October of the same year, Ambassador R.W. Murphy,
Assistant Secretary for Near Eastern and South Asian Affairs, before the Sub-Committee on Europe and the Middle East of the House of
Representatives Foreign Affairs Committee did the same, branding that use as “illegal.” (See Department of State Bulletin (December 1988) 41, at
43-4.)

123. It is interesting to note that, reportedly, the Iraqi Government “flatly denied the poison gas charges.” (New York Times, 16 September 1988, at
A 11.) Furthermore, it agreed to respect and abide by the relevant international norms on chemical weapons. In the aforementioned statement,
Ambassador Murphy said:

“On September 17, Iraq reaffirmed its adherence to international law, including the 1925 Geneva Protocol on chemical weapons as well as
other international humanitarian law. We welcomed this statement as a positive step and asked for confirmation that Iraq means by this to
renounce the use of chemical weapons inside Iraq as well as against foreign enemies. On October 3, the Iraqi Foreign Minister confirmed
this directly to Secretary Schultz.” (Id. at 44.)

This information had already been provided on 20 September 1988 in a press conference by “he State Department spokesman Mr Redman. (See State
Department Daily Briefing, 20 September 1988, Transcript ID: 390807, p. 8.) It should also be stressed that a number of countries (Turkey, Saudi
Arabia, Egypt, Jordan, Bahrain, Kuwait) as well as the Arab League in a meeting of Fore.gn Ministers at Tunis on 12 September 1988, strongly
disagreed with United States’ assertions that Iraq had used chemical weapons against its Kurdish nationals. However, this disagreement did not turn
on the legality of the use of chemical weapons; rather, those countries accused the United States of “conducting a smear media campaign against
Iraq.” (See New York Times, 15 September 1988, at A 13; Washington Post, 20 September 1988, at A 21.)

124. 1t is therefore clear that, whether or not Iraq really used chemical weapons against its own Kurdish nationals — a matter on which this
Chamber obviously cannot and does not express any opinion — there undisputedly emerged a general consensus in the international community on
the principle that the use of those weapons is also prohibited in internal armed conflicts.

125. State practice shows that general principles of customary international law have evolved with regard to internal armed conflict also in areas
relating to methods of warfare. In addition to what has been stated above, with regard to the ban on attacks on civilians in the theatre of hostilities,
mention can be made of the prohibition of perfidy. Thus, for instance, in a case brought before Nigerian courts, the Supreme Court of Nigeria held
that rebels must not feign civilian status while engaging in military operations. (See Pius Nwaoga v. The State, 52 International Law Reports, 494, at
496-97 (Nig. S. Ct. 1972).)

126. The emergence of the aforementioned general rules on internal armed conflicts does not imply that internal strife is regulated by general
international law in all its aspects. Two particular limitations may be noted: (i) only a number of rules and principles governing international armed
conflicts have gradually been extended to apply to internal conflicts; and (ii) this extension has not taken place in the form of a full and mechanical
transplant of those rules to internal conflicts; rather, the general essence of those rules, and not the detailed regulation they may contain, has become
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applicable to internal conflicts. (On these and other limitations of international humanitarian law governing civil strife, see the important message of

the Swiss Federal Council to the Swiss Chambers on the ratification of the two 1977 Additional Protocols (38 Annuaire Suisse de Droit International
(1982) 137 at 145-49.))

127. Notwithstanding these limitations, it cannot be denied that customary rules have developed to govern internal strife. These rules, as specifically
identified in the preceding discussion, cover such areas as protection of civilians from hostilities, in particular from indiscriminate attacks, protection
of civilian objects, in particular cultural property, protection of all those who do not (or no longer) take active part in hostilities, as well as
prohibition of means of warfare proscribed in international armed conflicts and ban of certain methods of conducting hostilities.

(iv) Individual Criminal Responsibility In Internal Armed Conflict

128. Even if customary international law includes certain basic principles applicable to both internal and international armed conflicts, Appellant
argues that such prohibitions do not entail individual criminal responsibility when breaches are committed in internal armed conflicts; these
provisions cannot, therefore, fall within the scope of the International Tribunal’s jurisdiction. It is true that, for example, common Article 3 of the
Geneva Conventions contains no explicit reference to criminal liability for violation of its provisions. Faced with similar claims with respect to the
various agreements and conventions that formed the basis of its jurisdiction, the International Military Tribunal at Nuremberg concluded that a
finding of individual criminal responsibility is not barred by the absence of treaty provisions on punishment of breaches. (See THE TRIAL OF
MAJOR WAR CRIMINALS: PROCEEDINGS OF THE INTERNATIONAL MILITARY TRIBUNAL SITTING AT NUREMBERG GERMANY,
Part 22, at 445, 467 (1950).) The Nuremberg Tribunal considered a number of factors relevant to its conclusion that the authors of particular
prohibitions incur individual responsibility: the clear and unequivocal recognition of the rules of warfare in international law and State practice
indicating an intention to criminalize the prohibition, including statements by government officials and international organizations, as well as
punishment of violations by national courts and military tribunals (id., at 445-47, 467). Where these conditions are met, individuals must be held
criminally responsible, because, as the Nuremberg Tribunal concluded:

“[c]rimes against international law are committed by men, not by abstract entities, and only by punishing individuals who commit such
crimes can the provisions of international law be enforced.” (id., at 447.)

129. Applying the foregoing criteria to the violations at issue here, we have no doubt that they entail individual criminal responsibility, regardless of
whether they are committed in internal or international armed conflicts. Principles and rules of humanitarian law reflect “elementary considerations
of humanity” widely recognized as the mandatory minimum for conduct in armed conflicts of any kind. No one can doubt the gravity of the acts at
issue, nor the interest of the international community in their prohibition.

130. Furthermore, many elements of international practice show that States intend to criminalize serious breaches of customary rules and principles
on internal conflicts. As mentioned above, during the Nigerian Civil War, both members of the Federal Army and rebels were brought before
Nigerian courts and tried for violations of principles of international humanitarian law (see paras. 106 and 125).

131. Breaches of common Article 3 are clearly, and beyond any doubt, regarded as punishable by the Military Manual of Germany
(HUMANITARES VOLKERRECHT I[N BEWAFFNETEN KONFLIKTEN - Handbuch, August 1992, DSK AV2073200065, at para.
1209)(unofficial translation), which includes among the “grave breaches of international humanitarian law”, “criminal offences” against persons
protected by common Article 3, such as “wilful killing, mutilation, torture or inhumane treatment including biological experiments, wilfully causing
great suffering, serious injury to body or health, taking of hostages”, as well as “the fact of impeding a fair and regular trial™ . (Interestingly, a
previous edition of the German Military Manual did not contain any such provision. See KRIEGSVOLKERRECHT - ALLGEMEINE
BESTIMMUNGEN DES KRIEGFUHRUNGSRECHTS UND LANDKRIEGSRECHT, ZDv 15-10, March 1961, para. 12;
KRIEGSVOLKERRECHT - ALLGEMEINE BESTIMMUNGEN DES HUMANITATSRECHTS, ZDv 15/5, August 1959, paras. 15-16, 30-2).
Furthermore, the “INTERIM LAW OF ARMED CONFLICT MANUAL” of New Zealand, of 1992, provides that “while non-application [i.e.
breaches of common Article 3] would appear to render those responsible liable to trial for ‘war crimes’, trials would be held under national criminal
law, since no ‘war’ would be in existence” (New Zealand Defence Force Directorate of Legal Services, DM (1992) at 112, INTERIM LAW OF
ARMED CONFLICT MANUAL, para. 1807, 8). The relevant provisions of the manual of the United States (Department of the Army, The Law of
Land Warfare, Department of the Army Field Manual, FM 27-10, (1956), at paras. 11 & 499) may also lend themselves to the interpretation that
“war crimes”, i.e., “every violation of the law of war”, include infringement of common Article 3. A similar interpretation might be placed on the
British Manual of 1958 (WAR OFFICE, THE LAW OF WAR ON LAND, BEING PART IIIl OF THE MANUAL OF MILITARY LAW (1958), at
para. 626).

132. Attention should also be drawn to national legislation designed to implement the Genzva Conventions, some of which go so far as to make it
possible for national courts to try persons responsible for violations of rules concerning internal armed conflicts. This holds true for the Criminal
Code of the Socialist Federal Republic of Yugoslavia, of 1990, as amended for the purpose of making the 1949 Geneva Conventions applicable at
the national criminal level. Article 142 (on war crimes against the civilian population) and Article 143 (on war crimes against the wounded and the
sick) expressly apply “at the time of war, armed conflict or occupation”; this would seem to imply that they also apply to internal armed conflicts.
(Socialist Federal Republic of Yugoslavia, Federal Criminal Code, arts. 142-43 (1990).) (It should be noted that by a decree having force of law, of
11 April 1992, the Republic of Bosnia and Herzegovina has adopted that Criminal Code, subject to some amendments.) (2 Official Gazette of the
Republic of Bosnia and Herzegovina 98 (11 April 1992)(translation).) Furthermore, on 26 December 1978 a law was passed by the Yugoslav
Parliament to implement the two Additional Protocols of 1977 (Socialist Federal Republic of Yugoslavia, Law of Ratification of the Geneva
Protocols, Medunarodni Ugovori, at 1083 (26 December 1978).) as a result, by virtue of Article 210 of the Yugoslav Constitution, those two
Protocols are “directly applicable” by the courts of Yugoslavia. (Constitution of the Socialist Federal Republic of Yugoslavia, art. 210.) Without any
ambiguity, a Belgian law enacted on 16 June 1993 for the implementation of the 1949 Geneva Conventions and the two Additional Protocols
provides that Belgian courts have jurisdiction to adjudicate breaches of Additional Protocol II to the Geneva Conventions relating to victims of non-
international armed conflicts. Article 1 of this law provides that a series of “grave breaches” (infractions graves) of the four Geneva Conventions and
the two Additional Protocols, listed in the same Article 1, “constitute international law crimes” ([c]onstituent des crimes de droit international)
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within the jurisdiction of Belgian criminal courts (Article 7). (Loi du 16 juin 1993 relative i la répression des infractions graves aux Conventions q

internationales de Genéve du 12 aoiit 1949 et aux Protocoles I et Il du 8 juin 1977, additionnels & ces Conventions, Moniteur Belge, (5 August
1993).)

133. Of great relevance to the formation of opinio juris to the effect that violations of general international humanitarian law governing internal
armed conflicts entail the criminal responsibility of those committing or ordering those violations are certain resolutions unanimously adopted by the
Security Council. Thus, for instance, in two resolutions on Somalia, where a civil strif: was under way, the Security Council unanimously
condemned breaches of humanitarian law and stated that the authors of such breaches or those who had ordered their commission would be held
“individually responsible” for them. (See S.C. Res. 794 (3 December 1992); S.C. Res. 814 (26 March 1993).)

134. All of these factors confirm that customary international law imposes criminal liability for serious violations of common Article 3, as
supplemented by other general principles and rules on the protection of victims of internal armed conflict, and for breaching certain fundamental
principles and rules regarding means and methods of combat in civil strife.

135. 1t should be added that, in so far as it applies to offences committed in the former Yugoslavia, the notion that serious violations of international
humanitarian law governing internal armed conflicts entail individual criminal responsibiiity is also fully warranted from the point of view of
substantive justice and equity. As pointed out above (see para. 132) such violations were punishable under the Criminal Code of the Socialist
Federal Republic of Yugoslavia and the law implementing the two Additional Protocols of 1977. The same violations have been made punishable in
the Republic of Bosnia and Herzegovina by virtue of the decree-law of 11 April 1992. Nationals of the former Yugoslavia as well as, at present,
those of Bosnia-Herzegovina were therefore aware, or should have been aware, that they were amenable to the jurisdiction of their national criminal
courts in cases of violation of international humanitarian law.

136. It is also fitting to point out that the parties to certain of the agreements concerning the conflict in Bosnia-Herzegovina, made under the
auspices of the ICRC, clearly undertook to punish those responsible for violations of international humanitarian law. Thus, Article 5, paragraph 2, of
the aforementioned Agreement of 22 May 1992 provides that:

“Each party undertakes, when it is informed, in particular by the ICRC, of any allegation of violations of international humanitarian law, to
open an enquiry promptly and pursue it conscientiously, and to take the necessary steps to put an end to the alleged violations or prevent

their recurrence and to punish those responsible in accordance with the law in force.”
(Agreement No. 1, art. 5, para. 2 (Emphasis added).)

Furthermore, the Agreement of 1st October 1992 provides in Article 3, paragraph 1, that
“All prisoners not accused of, or sentenced for, grave breaches of International Humanitarian Law as defined in Article 50 of the First,
Article 51 of the Second, Article 130 of the Third and Article 147 of the Fourth Geneva Convention, as well as in Article 85 of Additional
Protocol 1, will be unilaterally and unconditionally released.” (Agreement No. 2, 1 October 1992, art. 3, para. 1.)
This provision, which is supplemented by Article 4, paragraphs 1 and 2 of the Agreement, implies that all those responsible for offences contrary to
the Geneva provisions referred to in that Article must be brought to trial. As both Agreements referred to in the above paragraphs were clearly
intended to apply in the context of an internal armed conflict, the conclusion is warranted that the conflicting parties in Bosnia-Herzegovina had

clearly agreed at the level of treaty law to make punishable breaches of international humanitarian law occurring within the framework of that
conflict.

(v) Conclusion
137. In the light of the intent of the Security Council and the logical and systematic interpretation of Article 3 as well as customary international
law, the Appeals Chamber concludes that, under Article 3, the International Tribunal has jurisdiction over the acts alleged in the indictment,
regardless of whether they occurred within an internal or an international armed conflict. Thus, to the extent that Appellant’s challenge to
jurisdiction under Article 3 is based on the nature of the underlying conflict, the motion must be denied.
(c) Article§

138. Article 5 of the Statute confers jurisdiction over crimes against humanity. More specifically, the Article provides:

“The International Tribunal shall have the power to prosecute persons responsible for the following crimes when committed in armed conflict,
whether international or internal in character, and directed against any civilian population:

(a) murder;

(b) extermination;
(c) enslavement;
(d) deportation;
(e) imprisonment;

(f) torture;
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(g) rape;
(h) persecutions on political, racial and religious grounds;

(i) other inhumane acts.”

As noted by the Secretary-General in his Report on the Statute, crimes against humanity were first recognized in the trials of war criminals following
World War II. (Report of the Secretary-General, at para. 47.) The offence was defined in Article 6, paragraph 2(c) of the Nuremberg Charter and
subsequently affirmed in the 1948 General Assembly Resolution affirming the Nuremberg principles.

139. Before the Trial Chamber, Counsel for Defence emphasized that both of these formulations of the crime limited it to those acts committed “in
the execution of or in connection with any crime against peace or any war crime.” He argued that this limitation persists in contemporary
international law and constitutes a requirement that crimes against humanity be committed in the context of an international armed conflict (which
assertedly was missing in the instant case). According to Counsel for Defence, jurisdiction under Article 5 over crimes against humanity “committed
in armed conflict, whether international or internal in character” constitutes an ex post factc law violating the principle of nullum crimen sine lege.
Although before the Appeals Chamber the Appellant has forgone this argument (see Appeal Transcript, 8 September 1995, at 45), in view of the
importance of the matter this Chamber deems it fitting to comment briefly on the scope of Article 5.

140. As the Prosecutor observed before the Trial Chamber, the nexus between crimes against humanity and either crimes against peace or war
crimes, required by the Nuremberg Charter, was peculiar to the jurisdiction of the Nuremberg Tribunal. Although the nexus requirement in the
Nuremberg Charter was carried over to the 1948 General Assembly resolution affirming the Nuremberg principles, there is no logical or legal basis
for this requirement and it has been abandoned in subsequent State practice with respect to crimes against humanity. Most notably, the nexus
requirement was eliminated from the definition of crimes against humanity contained in Article TI(1)(c) of Control Council Law No. 10 of 20
December 1945. (Control Council Law No. 10, Control Council for Germany, Official Gazette, 31 January 1946, at p. 50.). The obsolescence of the
nexus requirement is evidenced by international conventions regarding genocide and apartheid, both of which prohibit particular types of crimes
against humanity regardless of any connection to armed conflict. (Convention on the Prevention and Punishment of the Crime of Genocide, 9
December 1948, art. 1, 78 UN.T.S. 277, Article 1 (providing that genocide, “whether committed in time of peace or in time of war, is a crime under
international law”); International Convention on the Suppression and Punishment of the Crime of Apartheid, 30 November 1973, 1015 UN.T.S.
243, arts. 1-2Article . I(1)).

141. It is by now a settled rule of customary international law that crimes against humarity do not require a connection to international armed
conflict. Indeed, as the Prosecutor points out, customary international law may not require a connection between crimes against humanity and any
conflict at all. Thus, by requiring that crimes against humanity be committed in either internal or international armed conflict, the Security Council
may have defined the crime in Article 5 more narrowly than necessary under customary international law. There is no question, however, that the
definition of crimes against humanity adopted by the Security Council in Article 5 comports with the principle of nullum crimen sine lege.

142. We conclude, therefore, that Article 5 may be invoked as a basis of jurisdiction over crimes committed in either internal or international armed
conflicts. In addition, for the reasons stated above, in Section IV A, (paras. 66-70), we conclude that in this case there was an armed conflict.
Therefore, the Appellant’s challenge to the jurisdiction of the International Tribunal under Article 5 must be dismissed.

C. May The International Tribunal Also Apply International
Agreements Binding Upon The Conflicting Parties?

143. Before both the Trial Chamber and the Appeals Chamber, Defence and Prosecution have argued the application of certain agreements entered
into by the conflicting parties. It is therefore fitting for this Chamber to pronounce on this. It should be emphasised again that the only reason behind
the stated purpose of the drafters that the International Tribunal should apply customary international law was to avoid violating the principle of
nullum crimen sine lege in the event that a party to the conflict did not adhere to a specific treaty. (Report of the Secretary-General, at para. 34.) It
follows that the International Tribunal is authorised to apply, in addition to customary international law, any treaty which: (i) was unquestionably
binding on the parties at the time of the alleged offence; and (ii) was not in conflict with or derogating from peremptory norms of international law,
as are most customary rules of international humanitarian law. This analysis of the jurisd:ction of the International Tribunal is borne out by the
statements made in the Security Council at the time the Statute was adopted. As already mentioned above (paras. 75 and 88), representatives of the
United States, the United Kingdom and France all agreed that Article 3 of the Statute did not exclude application of international agreements binding
on the parties. (Provisional Verbatim Record, of the UN.SCOR, 3217th Meeting., at 11, 15, 19, U.N. Doc. S/PV.3217 (25 May 1993).).

144. We conclude that, in general, such agreements fall within our jurisdiction under Article 3 of the Statute. As the defendant in this case has not
been charged with any violations of any specific agreement, we find it unnecessary tc determine whether any specific agreement gives the

International Tribunal jurisdiction over the alleged crimes.

145. For the reasons stated above, the third ground of appeal, based on lack of subject-matter jurisdiction, must be dismissed.
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V. DISPOSITION %‘g (

146. For the reasons hereinabove expressed
Z?c(:ing under Article 25 of the Statute and Rules 72, 116 bis and 117 of the
Rules of Procedure and Evidence,
The Appeals Chamber
(1) By 4 votesto 1,

Decides that the International Tribunal is empowered to pronounce upon the plea challenging the legality of the establishment of the
International Tribunal.

IN FAVOUR:  President Cassese, Judges Deschénes, Abi-Saab and Sidhwa
AGAINST: Judge Li
(2) Unanimously
Decides that the aforementioned plea is dismissed.
(3) Unanimously
Decides that the challenge to the primacy of the International Tribunal over national courts is dismissed.
(4) By 4 votes to 1
Decides that the International Tribunal has subject-matter jurisdiction over the current case.
IN FAVOUR:  President Cassese, Judges Li, Deschénes, Abi-Saab
AGAINST: Judge Sidhwa
ACCORDINGLY, THE DECISION OF THE TRIAL CHAMBER OF 10 AUGUST 1995 STANDS REVISED, THE JURISDICTION OF
THE INTERNATIONAL TRIBUNAL IS AFFIRMED AND THE APPEAL IS DISMISSED.

Done in English, this text being authoritative.*
(Signed) Antonio Cassese,
President

Judges Li, Abi-Saab and Sidhwa append separate opinions to the Decision of the Appeals Chamber.

Judge Deschénes appends a Declaration.
(Initialled) A. C.

Dated this second day of October 1995
The Hague
The Netherlands
[Seal of the Tribunal]

* French translation to follow

Notes

1 “Trattasi di norme [concernenti i reati contro le leggi e gli usi della guerra] che, per il loro contenuto altamente etico e umanitario, hanno carattere non territoriale,
ma universale...

Dalla solidarieta delle varie nazioni, intesa a lenire nel miglior modo possibile gli orrori della guerra, scaturisce la necessita di dettare disposizioni che non conoscano
barriere, colpendo chi delinque, dovunque esso si trovi....

..[1] reati contro le leggi e gli usi della guerra non possono essere considerati delitti politici, poiché non offendono un interesse politico di uno Stato determinato ovvero
un diritto politico di un suo cittadino. Essi invece sono reati di lesa umanita, e, come si ¢ precedentemente dimostrato, le norme relative hanno carattere universale, e
non semplicemente territoriale. Tali reati sono, di conseguenza, per il loro oggetto giuridico e per la lorc particolare natura, proprio di specie opposta ¢ diversa da
quella dei delitti politici. Questi, di norma, interessano solo lo Stato a danno del quale sono stati commessi, quelli invece interessano tutti gli Stati civili, ¢ vanno
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combattuti ¢ repressi, come sono combattuti e repressi il reato di pirateria, la tratta delle donne e dei mincri, la riduzione in schiaviti, dovunque siano stati commessi.”
(art. 537 e 604 c. p.).

.”..[Eln raison de leur nature, ies crimes contre ’humanité (...) ne relévent pas seulement du droit interne frangais, mais encore d’un ordre répressif international

auquel la notion de frontiére et les régles extraditionnelles qui en découlent sont fondamentalement étranggres.” (6 octobre 1983, 88 Revue Générale de Droit
international public, 1984, p. 509.)

3 “ELEMLN procura que sus métodos de lucha cumplan con lo estipulado per el articulo 3 comun a los Convenios de Ginebra y su Protocolo Il Adicional, tomen en
consideracion las necesidades de la mayoria de la poblacion y estén orientados a defender sus libertades fundamentales.”

* The recorded vote on the resolution was 111 in favour and 0 against. After the vote was taken, however, Gabon represented that it had intended to vote against the
resolution. (UN. GAOR, 23rd Sess., 1748th Mtg., at 7, 12, U.N.Doc. A/PV.1748 (1968)).

5 The recorded vote on the resolution was 109 in favour and 0 against, with 8 members abstaining. (UN. GAOR, 1922nd Mtg., at 12, U.N.Doc. A/PV.1922 (1970).)

® “Dentro de esta linea de conducta, su mayor preocupacion [de la Fuerza Armada) ha sido el mantenerse apegada estrictamente al cumplimiento de las disposiciones
contenidas en los Convenios de Ginebra y en El Protocolo II de dichos Convenios, ya que ain no siendo el mismo aplicable a la situacion que confronta actualmente el
pais, el Gobierno de El Salvador acata y cumple las disposiciones contenidas endicho instrumento, por considerar que ellas constituyen el desarrollo y la
complementacién del Art. 3, comun a los Convenios de Ginebra del 12 de agosto de 1949, que a su vez representa la proteccion minima que se debe al ser humano
encualquier tiempo y lugar.”

7 “Ebenso wie ihre Verbindeten beachten Soldaten der Bundeswehr die Regeln des humanitaren Volkerrechts bei militdrischen Operationen in allen bewaffneten
Konflikten, gleichgiltig welcher Art.”

8 “Der Deutsche Bundestag befurchtet, dass Berichte zutreffend sein konnten, dass die irakischen Streitkrafte auf dem Territorium des Iraks nunmehr im Kampf mit
kurdischen Aufstdndischen Giftgas eingesetzt haben. Er weist mit Entschiedenheit dic Auffassung zuriick, dass der Einsatz von Giftgas im Innern und bei
biirgerkriegsahnlichen Auseinandersetzungen zulissig sei, weil er durch das Genfer Protokoll von 1925 nicht ausdriicklich verboten werde...”

? 1209, Schwere Verletzungen des humanitiren Volkerrechts sind insbesondere;

-Straftaten gegen geschutzte Personen (Verwundete, Kranke, Sanititspersonal, Militargeistliche, Kriegsgefangene, Bewohner besetzter Gebiete, andere Zivilpersonen),
wie vorsitzliche Totung, Verstimmelung, Folterung oder unmenschliche Behandlung einschliesslich biclogischer Versuche, vorsatzliche Verursachung grosser
Leiden, schwere Beeintrachtingung der korperlichen Integritit oder Gesundheit, Geiselnahme (1 3, 49-51; 2 3, 50, 51; 3 3, 129, 130; 4 3, 146, 147; 5 11 Abs. 2, 85
Abs. 3 Buchst. a)

[

-Verhinderung eines unparteiischen ordentlichen Gerichtsverfahrens (1 3 Abs. 3 Buchst. d; 3 3 Abs. 1d; 5 85 Abs. 4 Buschst. ¢).”
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Case No. SCSL-2003-07—-PT, Prosecutor v. Kallon, Case No. SCSL-2003—08—-PT, Prosecutor v. Norman; %% }
Case No. SCSL-2003—10-PT, Prosecutor v. Kamara
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36 PRELIMINARY TOPICS
effect. Another principle connected with these rules is to the effect thar
a change of government is not as such a ground for non-compliance

with obligations.?4

4. The Position of the Individual

International law imposes duties of certain kinds on individuals as
such, and thus national and international tribunals may try persons
charged with crimes against international law, including war crimes
and genocide.?> The International Military Tribunal at Nuremberg
and many national tribunals did not admit pleas by accused persons
charged with war crimes that they had acted in accordance with their
national law.2® Conversely, in a great number of situations an individ-
ual or corporation may plead that a treaty has legal consequences
affecting interests of the claimant which must be recognized by a
municipal court.?” And again, on a charge of crime, such as homicide,
under municipal law, a plea of justification may be based on rules of

international law, for example, that an act of killing was a lawful act of (¢
war. 1 udg
of t
cern
5. Issues of Municipal Lazw before International Tribunals i acce
. non
(a) Cases in which a tribunal dealing with issues of international law o opi
has to examine the municipal law of one or more states are by no | & pour
means exceptional.?® As a matter of evidence, the spheres of compe- 7 the:
tence claimed by states, represented by state territory and the territor- (
ial sea, jurisdiction, and nationality of individuals and legal persons, 5 cert
are delimited by means of legislation and judicial and administrative - ma)
decisions.?® The substantive law of nations brings the same matters in .ocree
24 On continuity of states: ixnfra, pp. 80-3. 25 See ch. XXV, s. 5.
26 See Morgenstern, 27 BY (1950), 47-8. For duties arising under a commercial treaty: :
Instituze National v. Mertes, ILR 24 (1957), 584. >0
27 See: Restraint ar Lobith case, ILR 19 (1952), no. 34; Pokorny v, Republic of Austria, ibid., no. 2
98; Sovier Requisition case, ibid., no. 143; People of the Philippines v. Acierto, ibid. 20 (1953), 148; 5. 9.
Falcon Dam Constructors v. United States, ibid. 23 (1956), 360; Public Trusteev. Chartered Bank of ‘ 2
India, Australia and China, ibid. 687; Reviciv. Conference of Jewish Material Claims, Inc., ibid. 26 3::‘
(1958, 1), 362; Indochina Railway case, ibid. 28, p. 269; Richuk v. State of Israel, ibid. 442. See } 4
also infra, pp. 44 ff. on incorporation. | >
28 See generally Jenks, The Prospects of International Adpudication (1964), §47-603; Marek, o Cou
Droiz international et droit interne, pp. 267 ff.;id., 66 RGDIP (1962), 260-98; Stoll, L ‘application 2e
et Iinterprération du droit interne par les juridictions miernationales (1962); Strebel, 31 Z.a.6. R.u. V. >
(1971), 855-84. (Mo
29 See the United Nations Legis. Series. On municipal latw as evidence of the intention of a opel
government see the Anglo-Iranian Oil Co. case, IC] Reports (1952), 93. 2
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issue by setting limits of competence, represented especially by the
concept of domestic jurisdiction®° against which the municipal law on
a given topic has to be measured. Thus a tribunal may have to exam-
ine municipal law relating to expropriation,>! fishing limits,>? nation-
ality,?? or the guardianship and welfare of infants®# in order to decide
whether particular acts are in breach of obligations under treaties or
customary law. Issues relating to obligations to protect human
rights,?> the treatment of civilians during belligerent occupation, and
the exhaustion of local remedies (as a question of the admissibility of
claims)3% concern internal law in nearly every case.

(b) A considerable number of treaties contain provisions referring
directly to internal law or employing concepts which by implication
are to be understood in the context of a particular national law. Many
treaties refer to ‘nationals’ of the contracting parties, and the pre-
sumption is that the term connotes persons having that status under
the internal law of one of the parties. Similarly, claims settlements
involve references to legal interests of individuals and corporations
existing within the cadre of a given national law.

(¢) In the Guardianship of Infants case several of the individual
judges rested their conclusions on the issues in the case on a principle
of treaty law according to which the interpretation of treaties con-
cerned with matters of private international law should take into
account the nature of the subject-matter, in particular by the recogni-
tion of the principle of ordre public as applied locally.?” In his separate
opinion Judge Spender criticized this view of treaty interpretation,
pointing to the variable content of ordre public and the importance of
the principle pacta sunt servanda.>®

(d) Treaties having as their object the creation and maintenance of
certain standards of treatment of minority groups or resident aliens
may refer to a national law as a method of describing the status to be
created and protected. The protection of rights may be stipulated for

Infra, pp. 293 ff.
German Interests in Polish Upper Silesia (1926}, PCIJ., Ser. A, no. 7. See further ch. XXIV,

Fisheries case, IC] Reports (1951), 116. See further infra, pp. 180 ff.
Notrebohm case, IC] Reports (1955), 4. See further infra, ch. XIX.
Guardianship of Infants case, IC] Reports (1958), 55.

Ch. XXV and esp. s. 7 on the European Commission of Human Rights and the European
Court of Human Rights.

¢ Ch. XXIL, s. 6.
7 1CJ Reports (1958), 72—3 (Spiropoulos); 74-8 (Badawi); 91 ff. (Lauterpacht); 102-9

oreno Quintana). See Fitzmaurice, 35 BY (1959), 190~I. The Court, at p. 70, left the point
pen.

% pp. 120-31. See also Judge Cordova, sep. op., pp. 1401, for a similar view.
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‘without discrimination’ or as ‘national treatment’ for the categorie
concerned.>®

(¢) On occasion an international tribunal may be faced with the 3
task of deciding issues solely on the basis of the municipal law of 5 ‘f
particular state. Such a case was the Sertian Loans case© before the §
Permanent Court. This arose from a dispute between the French
bondholders of certain Serbian loans and the Serb-Croat-Slovene
Government, the former demanding loan-service on a gold basis from
1924 or 1925 onwards, the latter holding that payment in French
paper currency was in conformity with the terms of the contracts. This
was not a dispute involving international law. The French Govern-
ment, by virtue of the right of diplomatic protection,*! took up the
case of the French bondholders, and by a special agreement the dis-
pute was submitted to the Permanent Court. The Court considered
whether it had jurisdiction under its Statute in a case where the point
atissue was a question which must be decided by application of a par-
ticular municipal law. The conclusion was that jurisdiction existed,
the basis for this important finding being the wide terms of Article
36(I) of the Statute, which refers especially to cases brought by special
agreement, and the duty of the Court to exercise jurisdiction when
two states have agreed to have recourse to the Court, in the absence of
a clause on the subject in the Statute. Applying itself to the issues aris-
ing from the loans the Court had to decide an issue of conflict of laws:
did Serbian or French law govern the obligations at the time they were

I wt
entered into? Public international law (as the law of the forum) pro- © ne
vided no ready-made rules of conflict of laws, and the Court pre- . no
scribed certain principles:4? ) ‘S’;‘-
The Court, which has before it a dispute involving the question as to the law Ge
which governs the contractual obligations at issue, can determine what this
law is only by reference to the actual nature of these obligations and to the cir-
cumstances attendant upon their creation, though it may also take into de
account the expressed or presumed intentions of the Parties. Moreover, this n

m(
39 See Memel Starute case (1932) (PC]) Ser. A/B, no. 49; Furisdiction of the Danzig Courts, Ser. cu
B, no. 15; German Sertlers in Poland (1923), Ser. B, no. 6; Minority Schools in Albania (1935), Ser. l cle
A/B, no. 64. The Permanent Court did not regard a formal equality in law as the only criterion ‘ )
of equality. See further Fitzmaurice, 35 BY (1959), 191-2. ' Ta
40 (1929), PCIJ, Ser. A, no. 20. See also the Brazilian Loans case (1929), PCIJ, Ser. A, no. 21; pr
Jenks, 19 BY (1938), 95-7; and Schwarzenberger, International Law, 1 (3rd edn.), 72-8. Cf. the
Norwegian Shipowners claims (1922), RIAA 1. 309; the Diverted Cargoes arbitration (1955), ILR
22 (1955), 820; and Case No. 1, Arbitration Tribunal for the Agreement on German External .
Debts, 34 BY (1958), 363. .
41 States may present, and negotiate concerning, claims which do not relate to international
law. Sympathetic consideration may be given to such claims as a matter of general relations S€E
between the states concerned. ].u'(
a2 PCIJ, Ser. A, no. 20, p. 41. ion
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ies would seem to be in accord with the principies of municipal courts in the

absence of rules of municipal law concerning the settlement of conflicts of
he law.
f a 5 In the event the Court held that the substance of the debt and the
the § validity of the clause defining the obligation of the debtor state was
ach governed by Serbian law, but, with respect to the method of payment,
ene ! the money of payment was the local currency of the place in which the
-om 9 debtor state was bound to discharge the debt. The money of payment
nch 3 was thus paper francs and the amount due in this currency was to be
This calculated, in accordance with the intention of the parties, by refer-
ern- 3 ence to gold francs, the money of account. The rate of conversion
y the ‘% from the money of account to the money of payment was that prevail-
dis- 3} ing at the time of the payment of the debt.
lered 3
boint 3
vpar- 2L 6. Municipal Laws as ‘Facts’ before International Tribunals
isted, %
rticle i ] In the case of Certain German Interests in Polish Upper Silesia, the
pecial - Permanent Court of International Justice observed:*3
when It might be asked whether a difficulty does not arise from the fact that the
nce ,Of Court would have to deal with the Polish law of July 14th, 1920. This, how-
s ans- ever, does not appear to be the case. From the standpoint of International
flaws Law and of the Court which is its organ, municipal laws are merely facts
y were which express the will and constitute the activities of States, in the same man-

ner as do legal decisions or administrative measures. The Court is certainly
not called upon to interpret the Polish law as such; burt there is nothing to pre-
vent the Court’s giving judgment on the question whether or not, in applying
that law, Poland is acting in conformity with its obligations towards
Germany under the Geneva Convention.

5 the cir=? - This statement is to the effect that municipal law may be simply evi-
ake Into:] ¢ dence of conduct attributable to the state concerned which creates
i L international responsibility. Thus a decision of a court or a legislative
. measure may constitute evidence of a breach of a treaty or a rule of
Customary international law.** In its context the principle stated is
. clear. However, the general proposition that international tribunals
{ake account of municipal laws only as facts ‘is, at most, a debatable
proposition the validity and wisdom of which are subject to, and call

2 PCIJ, Ser. A, no. 7, p. 19.

See Anglo—[mm’an 01l Co. case (Jurisdiction), ICJ Reports (1952), 106-7; Judge Badawi,
: Op., Norwegian Loans case, ibid. (1957), 31—-2; Judge Lauterpacht, sep. op., ibid. 36-8, 40;

: ZMOYCUL Barcelona Traction case (Second Phase), ibid. (1970), 234; Judge Gros, sep. op.,
S 272,
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for, further discussion and review’.*> In the practice o
International Court and other international tribunals the concepg
‘municipal law as mere facts’ has six distinct aspects, as follows. §
(a) Municipal law may be evidence of conduct in violation of 3 ;, .
of treaty or customary law, as stated already. -y
(b) Judicial notice does not apply to matters of municipal law, T
tribunal will require proof of municipal law and will hear evidenc
it, and, if necessary, may undertake its own researches.*®
(¢) Interpretation of their own laws by national courts is bind
on an international tribunal.4? This principle rests in part on the co
cept of the reserved domain of domestic jurisdiction‘*8 and in part og}
the practical need of avoiding contradictory versions of the law of )
state from different sources.
(d) The dicta of international tribunals (already cited) rest to some
extent on the assumption that, for any domestic issue of which a tri-3
bunal is seized, there must always be some applicable rule of munici
pal law, which will be ascertainable in the same way as other “facts’ in §
the case. This assumption is not uncomrmonly unsafe since mumc1pal
law may be far from clear.4®
(¢) International tribunals cannot declare the internal invalidity of i
rules of national law since the international legal order must respect
the reserved domain of domestic jurisdiction.>°
(f) Certain judges of the International Court have stated as a
corollary of the proposition that ‘municipal laws are merely facts’ that
an international tribunal ‘does not interpret national law as such’.”!
This view is open to question. When it is appropriate to apply rules of
municipal law, an international tribunal will apply domestic rules as
such.2 The special agreement may require the application of rules of

45 Jenks, Prospects of International Adjudication, p. 552; and see, in that work, pp. $§48-53, ch: ‘
560-70; and Jenks, 19 BY (3938), 89-92. See further Marek, Répertoire des décisions et des docu- 3 )
ments de la cour permanente de justice internationale et la cour internationale de justice, 1 (1961). ' col ‘
4 The Mavrommatis Ferusalem Concessions case, PCI], Ser. A. no. s, pp. 29, 30; Brazilian Rea ‘
Loans, ibid., nos. 20/1, p. 124; Judge Klaestad, diss, op., Noiebohm case (Second Phase), IC] ibid

Reports (1955), 28-9; Judge Read, diss. op., ibid. 35-6; Judge Guggenheim, dis. op., ibid. §1-2;
Flegenheimer claim, ILR 25 (1958, I), ar 98. But see Judge Fitzmaurice, diss. op., Adv. Op.,
Presence of South Africa in Namibia, IC] Reports (1971), 222.

47 Serbian Loans, PCIJ, Ser. A. nos. 20~1, p. 46; Brazilian Loans, ibid. 124; Judge McNair,
sep. op., Fisheries case, IC] Reports (1951), 181; Judge Klaestad, diss. op., Notzebohm case

55

(Second Phase), ibid. (1955), 28—9. See also the Lighthouses case, PCIJ, Ser. A/B, no. 62, p. 22; ILR
and the Panevezys—Salduriskis Railway case, ibid., no. 76, p. 19. 56

%€ Infra, p. 293. 57

4¢ See R. v. Keyn, infra, p. 46; Burmah Oil case [1965] AC 75. .

50 Interpreration of the Statute of the Memel Territory, PCI] Ser. A/B, no. 49, p. 336; Judge 59
Morelli, sep. op., Barcelona Tracrion case (Second Phase), IC] Reports (1970), 234. 60

51 See Judge Lauterpacht, Guardianship case, IC] Reports (1958), sep. op., p. 91.

52 The dictum of the PCIJ in the Upper Silesia case {quoted earlier) is not unequivocal in v. R

K . X H 61
its remark that the Court was ‘not called upon to interpret the Polish law as such’. See Judge i
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‘he | municipal law to the subject matter of the dispute.>? International law
- of ', may designate a system of domestic law as the applicable law.5¢
; Moreover, in cases in which vital issues (whether classified as ‘facts’ or
ule otherwise) turn on investigation of municipal law, the International
} Court has duly examined such matters, including the application of
The nationality laws,>3 the availability of local remedies,>® and the law
e of : concerning guardianship of infants.>7 It is also necessary to make the
point that in the particular state national courts may have a power to
ding 1 overrule local legislation on the ground that it is contrary to inter-
con- 1 national law, for example, as laid down by the International Court.>3

7. Issues of International Law before Municipal Courts

In general. English courts take judicial notice of international law:
once a court has ascertained that there are no bars within the internal
system of law to applying the rules of international law or provisions of
a treaty,”° the rules are accepted as rules of law and are not required to ,
be established by formal proof, as in the case of matters of fact and for- 1
eign law. However, in the case of international law and treaties, the
taking of judicial notice has a special character. In the first place, there ?
is in fact a serious problem involved in finding reliable evidence on
points of international law in the absence of formal proof and resort to ;
the expert witness.®® Secondly, issues of public policy and difficulties ‘&}
of obtaining evidence on the larger issues of state relations combine to ]ﬁ
produce the procedure whereby the executive is consulted on ques- E

tions of mixed law and fact, for example, the existence of a state of war
or the status of an entity claiming sovereign immunities.®! The special
considerations involved in this procedure do not affect the general
character of rules of international law before the courts. Where, in a
conflict of laws case, an expert gives evidence as to matters of foreign

_Rgad, diss. op., Nowebohm case (Second Phase), IC] Reports (1955), 36; Judge Guggenheim,
}bld. 52. See also Judge Coérdova, diss. op., Administrative Tribunal of the I.L.O., ibid. (1956),
.165; Judge Moreno Quintana, sep. op., Guardianship case, ibid. (1958), 108.

%3 Lighthouses case, PCIJ, Ser. A/B, no. 62, pp. 19-23. See also the Lighthouses Arbitration
956), PCA, ILR, 23 (1956), 659.

5% Serbian and Brazilian Loans, supra.

35 Nottebohm case (Second Phase), IC] Reports (1955), 4. See also the Flegenheimer claim,
LR, 25 (1958, I), at 108-10.

15 Panevezys-Saldutiskis Railway case, PCI]J, Ser. A/B, no. 76, pp. 18—22. ‘}
Guardianship case, supra.
See Judge Lauterpacht, sep. op., Norwegian Loans case, IC] Reports (1957), 40-1. i
k. See nfra, p. 42, on incorporation. 0
See infra, PP. 45-8, on the decisions in R. v. Keyn and West Rand Central Gold Mining Co. :
See also infra on the sources employed by English courts. il
On the Foreign Office Certificate see infra, p. 52. I
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PART X

INTERNATIONAL TRANSACTIONS

CHAPTER XXVI

THE LAW OF TREATIES

I. Introductory!

GREAT many international disputes are concerned with the
validity and interpretation of international agreements, and the
practical content of state relations is embodied in agreements.
The great international organizations, including the United Nations,
have their legal basis in multilateral agreements. Since it began its
work the International Law Commission has concerned itself with the
law of treaties, and in 1966 it adopted a set of seventy-five draft arti-
cles.?
These draft articles formed the basis for the Vienna Conference
which in two sessions (1968 and 1969) completed work on the Vienna

! The principal items are: the Vienna Conv. on the Law of Treaties (see n. 3); the commen-
tary of the International Law Commission on the Final Draft Articles, Yrbk. ILC (1966), 1i. 172
at 187-274; Whiteman, xiv. 1-510; Rousseau, 1. 61-305; Guggenheim, i. 113—273; McNair, Law
of Trearies (1961); Harvard Research, 29 A¥ (1935), Suppl.; O’Connell, i. 195-280; Serensen,
Pp. 175-246; Jennings, 121 Hague Recueil (1967, II), 527-81; Répertoire suisse, 1. 5-209; Nguyen
Quoc Dinh, Daillier, and Pellet, Droit internarional public 117-309; Reuter, Introduction au droit
des traités (2nd edn. 1985); id., Introduction to the Law of Treaties [1989). See further: Rousseau,
Principes généraux du droit international public, 1 (1944); Basdevarnt, 15 Hague Recueil (1926, V),
539-642; Detter, Essays on the Law of Treaties (1967); Gotlieb, Canadian Treary~-Making (1968);
various authors, 27 Z.a.d.R.u. V. (1967), 408—561; ibid. 29 (1969), 1~70, 536—42, 654~710;
Verzijl, International Law n Historical Perspective, vi (1973), 112—612; Sinclair, The Vienna
Convention on the Law of Treaties, 2nd ed. (1984); Thirlway, 6z BY (1991), 2—75; id., 63 BY
(1992), 1-96; Oppenheim, i. 1197-1333.

2 The principal items are as follows: International Law Cornmission, Reports by Brierly,
Yrbk. (1950), ii; (1951), ii; (1952), ii; Reports by Lauterpacht, Yrbk. (1953), ii; (1954), ii; Reports
by Fiwmaurice, Yrbk. (1956), ii; (1957), ii; (1958), ii; (1960), ii; Reports by Waldock, Yrbk.
(1962), ii; (1963), ii; (1964), ii; (1965), ii; (1966), ii; Draft articles adopted by the Commission,
I, Conclusion, Entry into Force and Registration of Treaties, Yrbk. (1962), ii. 159; 57 AF (1963),
190; Yrbk. (1965), ii. 159; 60 AF (1966), 164; Draft Articles, I, Invalidity and Termination of
Treaties, Yrbk. (1963), ii. 189; 58 A¥ (1964), 241; Draft Articles, III, Application, Effects,
Modification and Interpretation of Treaties, Yrbk. (1964), ii; 59 A¥ (1965), 203, 434; Final
Report and Draft, Yrbk. (1966), ii. 172; 61 AF (1967), 263.
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Convention on the Law of Treaties, consisting of eighty-five articles
and an Annex. The Convention® entered into force on 27 January
1980 and not less than eighty-one states have become parties.*

The Convention is not as a whole declaratory of general international
law: it does not express itself so to be (see the preamble). Various provi-
sions clearly involve progressive development of the law; and the pre-
amble affirms that questions not regulated by its provisions will continue
to be governed by the rules of customary international law. Nonetheless,
a good number of articles are essentially declaratory of existing law and
certainly those provisions which are not constitute presumptive evi-
dence of emergent rules of general international law.> The provisions of
the Convention are normally regarded as a primary source: as, for exam-
ple, in the oral proceedings before the International Court in the
Namibia case. In its Advisory Opinion in that case the Court observed:®
“The rules laid down by the Vienna Convention . . . concerning termina-
tion of a treaty relationship on account of breach (adopted without a dis-
senting vote) may in many respects be considered as a codification of
existing customary law on the subject’.

The Convention was adopted by a very substantial majority at the
Conference” and constitutes a comprehensive code of the main areas
of the law of treaties. However, it does not deal with (a) treaties
between states and organizations, or between two or more organiza-
tions;® (b) questions of state succession;® (¢) the effect of war on
treaties.!® The Convention is not retroactive in effect.!!

A provisional draft of the International Law Commission'? defined
a ‘treaty’ as:

any international agreement in written form, whether embodied in a single
instrument or in two or more related instruments and whatever its particular
designation (treaty, convention, protocol, covenant, charter, statute, act,

3 Text: 63 A7 (1969), 875; 8 ILM (1969), 679; Brownlie, Documents, p. 388. For the prepara-
tory materials see: items in n. 2; United Nations Conference on rhe Law of Treaties, First Session,
Official Records, AJCONF. 39/11; Second Session, AJCONF. 39/11; Add. 1; Rosenne, The Law of
Treaties (1970). For comment see Reuter, La Convention de Vienne sur le droit des traités (1970);
Elias, The Modern Law of Treaties (1974); Sinclair, The Vienna Convention on the Law of Treaties;
(2nd edn. 1984); Kearney and Dalton, 64 A¥ (1970), 495-561; Jennings, 121 Hague Recueil
(1967,11), 527-81; Deleau, Ann. francais (1969), 7-23; Nahlik, ioid. 24—53; Frankowska, 3 Polish
Yrbk. (1970), 227-55.

4 Art. 84. > Cf. North Sea Continental Shelf Cases, supra, p. 12.

¢ ICJ Reports (1971), 16 at 47. See also Appeal relating to Jurisdiction of ICAO Council, 1C]
Reports (1972), 46 at 67; Fisheries Furisdiction Case, 1C] Reports (1973), 3 at 18; Iran—United
States, Case No. A/18; ILLR 75, 176 at 187-8; Lithagow, ibid. 439 at 483—4; Restrictions on the Death
Penalty (Adv. Op. of Inter-American Ct. of HR, § Sept. 1983), ILR 70, 449 at 465-71; and
Briggs, 68 A¥ (1974), 51-68.

7 79 votes in favour; I against; 19 abstentions. & Infra,p. 678.

® Infra, p. 661. 10 See infra, p. 621.

11 See McDade, 35 ICLQ (1986), 499—511. 12 Yrbk. ILC (1962),11. 161.

A e A A Mmoo P s O



les
ary

nal
Wi~
re-
1ue
288,
ind
2V1-
sof
1m-
the
'd:®
na-
dis-
1 of

O

2

the
‘eas
ties
iza-

on &

ned

ngle
ular
act,

para-
ssiom,
aw of
970);
2ar1es;
‘ecuetl
Polish

e I RN MR

p. 12.
1, 1CJ
Twated

THE LAW OF TREATIES 609

declaration, concordat, exchange of notes, agreed minute, memorandum of
agreement, modus vivendi or any other appellation), concluded between two
or more States or other subjects of international law and governed by inter-
national law.

The reference to ‘other subjects’ of the law was designed to provide
for treaties concluded by international organizations, the Holy See,
and other international entities such as insurgents.!3

In the Vienna Convention, as in the Final Draft of the Commission,
the provisions are confined to treaties between states (Art. 1).1%
Article 3 provides that the fact that the Convention is thus limited
shall not affect the legal force of agreements between states and other
subjects of international law or between such other subjects of inter-
national law or between such other subjects. Article 2(1)(a) defines a
treaty as ‘an international agreement concluded between States in
written form and governed by international law, whether embodied in
a single instrument or in two or more related instruments!> and what-
ever its particular designation’. The distinction between a transaction
which is a definitive legal commitment between two states, and one
which involves something less than that is difficult to draw but the
form of the instrument, for example, a joint communiqué, is not deci-
sive.1¢ Article 2 stipulates that the agreements to which the
Convention extends be ‘governed by international law’ and thus
excludes the various commercial arrangements, such as purchase and
lease, made between governments and operating only under one or
more national laws.!” The capacity of particular international organi-
zations to make treaties depends on the constitution of the organiza-
tion concerned.!3

3 See ch. III on legal personality.

14 On the concept of a treaty see Widdows, so BY (1979, 117-49; Virally, in Festschrift fiir
Rudolf Bindschedler (1980), 159—72; Thirlway, 62 BY (1991), 4—15.

!> The conclusion of treaties in simplified form is increasingly common. Many treaties are
made by an exchange of notes, the adoption of an agreed minute and so on. See: Yrbk. ILC
(1966), ii. 188 (Commentary); Hamzeh, 43 BY (1968-9), 1779-89; Smets, La Conclusion des
accords en forme simplifée (1969); Gotlieb, Canadian Treary-Making (1968).

16 See the Aegean Sea Conrinental Shelf Case, IC] Reports (1978), 3 at 38—44; and the
Nicaragua case (Merits), ibid. (1986), 14 at 130-2.

7 See Mann, 33 BY (1957), 20-51;id., 35 BY (1959), 34—57; and cf. the Diverted Cargoes case,
RIAA xii. 53 at 70. See also British Practice (1967), 147.

'® On the capacity of members of federal states: supra, pp. 59—60, 77.
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THE LAW OF TREATIES 617
ulations governing the article provides for ex officio registration. This
involves initiatives by the Secretariat and extends to agreements to

the which the United Nations is a party, trusteeship agreements, and mul-
ec- ﬁ tilateral agreements of which the United Nations is a depositary. It is
me : not yet clear in every respect how wide the phrase ‘every international
be ' engagement’ is, but it seems to have a very wide scope. Technical
; intergovernmental agreements, declarations accepting the optional
ide clause in the Statute of the International Court, agreements between
nd : organizations and states, agreements between organizations, and uni-
‘he ' lateral engagements of an international character®® are included.>!
er- Paragraph 2 is a sanction for the obligation in paragraph 1, and regis-
ble { tration is not a condition precedent for the validity of instruments to
S~ f which the article applies, although these may not be relied upon in
‘he z proceedings before United Nations organs.>< In relation to the similar
of i provision in the Covenant of the LLeague the view has been expressed
i that an agreement may be invoked, though not registered, if other
ol- appropriate means of publicity have been employed.>?
u;y 5. Invalidity of Treaties>*
1tO
nd (a) Provisions of internal law.>> The extent to which constitutional
ot ' limitations on the treaty-making power can be invoked on the inter-
s national plane is a matter of controversy, and no single view can claim
he | to be definitive. Three main views have received support from writers. i
According to the first, constitutional limitations determine validity on !
‘o the international plane.5¢ Criticism of this view emphasizes the inse-

curity in treaty-making that it would entail. The second view varies

30 McNair, Law of Treaties, p. 186, and see mfra, p. 642.

3! Ifan agreement is between international legal persons it is registrable even if it be governed
by a particular municipal law; but cf. Higgins, Development, p. 329. It is not clear whether spe-
cial agreements (compromis) referring disputes to the International Court are required to be reg-
istered.

32 Ifthe instrument is a part of the jus cogens (supra, p. 514), should non-registration have this
effect?

33 South West Africa cases (Prelim. Objections), IC] Reports (1962), 319 at 359—60 (sep. op.
of Judge Bustamante) and 4202 (sep. op. of Judge Jessup). But cf. joint diss. op. of Judges
Spender and Fitzmaurice, ibid. 503.

>4 See also imfra, p. 630, on conflict with prior treaties. As to capacity of parties, supra, p. 608.
Sesgenerally: Elias, 134 Hague Recued (1971, II1), 335—416.

> See Yrbk. ILC (1963), ii. 190-3; Waldock, ibid. 41-6; ILC, Final Report, Yrbk. ILC (1966),

. 240-2; McNair, Law of Treaties, ch. III; Blix, Treary-Making Power (1960); Lauterpacht,
Yrbk. ILC (1953), ii. 141-6; P. de Visscher, De la conclusion de: traités internationaux (1943),
219-87;1d., 136 Hague Recueil (1972, II), 94-8; Geck, 27 Z.a.6.R.u. V. (1967), 429—50; Digest of
US Practice (1974), 195-8; Meron, 49 BY (1978), 175-99.

36 This was the position of the International Law Commission in 1951; Yrbk. (1951), ii. 73.
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from the first in that only ‘notorious’ constitutional limitations are
effective on the international plane. The third view 1s that a state is
bound irrespective of internal limitations by consent given by an agent
properly authorized according to international law. Some advocates
of this view qualify the rule in cases where the other state is aware of
the failure to comply with internal law or where the irregularity is
manifest. This position, which involves a presumption of competence
and excepts manifest irregularity, was approved by the International
Law Commission, in its draft Article 43, in 1966. The Commission
stated that ‘the decisions of international tribunals and State practice,
if they are not conclusive, appear to support’ this type of solution.>”

At the Vienna Conference the draft provision was strengthened and
the result appears in the Convention, Article 46:

1. A State may not invoke the fact that its consent to be bound by a treaty
has been expressed in violation of a provision of its internal law regarding
competence to conclude treaties as invalidating its consent unless that viola-
tion was manifest and concerned a rule of its internal law of fundamental
importance.

2. A violation is manifest if it would be objectively evident to any State

conducting itself in the matter in accordance with normal practice and in
good faith.

(b) Representanive’s lack of authority.>® The Vienna Convention
provides that if the authority of a representative to express the consent
of his state to be bound by a particular treaty has been made subject to i Of.
a specific restriction, his omission to observe the restriction may not Eo \}Z]
be invoked as a ground of invalidity unless the restriction was previ- !
ously notified to the other negotiating states.

(¢) Corruption of a state representative. The International Law e
Commission decided that corruption of representatives was not ade- C
quately dealt with as a case of fraud®® and an appropriate provision |
appears in the Vienna Convention, Article 50. !t

(d) Error.5° The Vienna Convention, Article 48,°! contains two ‘ ib
principal provisions which probably reproduce the existing law and x
are as follows:

I. A State may invoke an error in a treaty as invalidating its consent to be

bound by the treaty if the error relates to a fact or situation which was +

57 Yrbk. ILC (1966), i1. 240-2. R
38 ILC draft, Art. 32; Yrbk. ILC (1963), ii. 193; Waldock, ibid. 46—7; Final Draft, Art. 44; ﬂ
Yrbk. ILC (1966), ii. 242; Vienna Conv., Art. 47. -
2% Yrok. ILC (1966), ii. 245. 1
69 See Lauterpacht, Yrbk. ILC (1953), ii. 153; Fitzmaurice, 2 ILCQ (1953), 25, 35-7; I
Waldock, Yrbk. ILC (1963), ii. 48—50; Oraison, L’Erreur dans les traités (1972); Thirlway, 63 BY (

(1992), 22-8.
®1 Seealso Yrbk. ILC (1966), ii. 243—4. !
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assumed by that State to exist at the time when the treaty was concluded
and formed an essential basis of its consent to be bound by the treaty.

2. Paragraph 1 shall not apply if the State in question contributed by its
own conduct to the error or if the circumstances were such as to put
that State on notice of a possible error.6?

(e) Fraud.®® There are few helpful precedents on the effect of
fraud. The Vienna Convention provides®* that a state which has been
induced to enter into a treaty by the fraud of another negotiating state
may invoke the fraud as invalidating its consent to be bound by the
treaty. Fraudulent misrepresentation of a material fact inducing an
essential error is dealt with by the provision relating to error.

(f) Coercion of state representatives.®> The Vienna Convention,
Article 51, provides that ‘the expression of a State’s consent to be
bound by a treaty which has been procured by the coercion of its rep-
resentative through acts or threats directed against him shall be with-
out legal effect’. The concept of coercion extends to blackmailing
threats and threats against the representative’s family.

(g) Coercion of a state.® The International Law Commission in its
draft of 1963 considered that Article 2, paragraph 4, of the Charter of
the United Nations, together with other developments, justified the
conclusion that a treaty procured by the threat or use of force in viola-
tion of the Charter of the United Nations shall be void. Article 52 of
the Vienna Convention so provides.®” An amendment with the object
of defining force to include any ‘economic or political pressure’ was
withdrawn. A Declaration condemning such pressure appears in the
Final Act of the Conference.

(h) Conflict with a peremptory norm of general international law (jus
cogens). See Chapter XXIII, section s.

(1) Unequal treaties. The doctrine of international law in
Communist states, invoked by their representatives in organs of the

52 See the Temple case, IC] Reports (1962), 26. See also the sep. op. of Judge Fitzmaurice,
ibid. p. 57.

83 See Lauterpacht, ibid. (1953), ii. 152; Fitzmaurice, ibid. (1958), ii. 25, 37; Waldock, ibid.
(1963), ii. 47-8; Oraison, 75 RGDIP (1971), 617-73.

54 Art. 49. See also the Final Draft, Yrbk. ILC (1966). ii. 244-5.

°3 Fitzmaurice, IC] Reports (1958), ii. 26, 38; Waldock, ibid. (1963), ii. 50; Final Draft, Art.
48; Yrbk. ILC (1966), 1i. 245-6.

%6 TLC draft, Art. 36; Yrbk. ILC (1963), ii. 197; Waldock, ibid. s1—2; Lauterpacht, ICJ
Reports (1953), ii. 147—52; McNair, Law of Treaties, pp. 206—11; Brownlie, International Law and
_the Use of Force by States (1963), 404—6; Fitzmaurice, Yrbk ILC (1957), ii. 32, §6~7; ibid. (1958),
1. 26, 38~9; Bothe, 27 Z.a.6.R.u. V. (1967), 507-19; Jennings, 121 Hague Recueil, pp. 561-3;
Ténékides, Ann. francais (1974), 79-102; De Jong, 15 Neths. Yrbk. (1984), 209—47. See also
Fisheries Furisdiction case (United Kingdom v. Iceland), IC] Reports, (1973) 3 at 14; Briggs, 68 AY
(1974), 51 at 62-3; Thirlway, 63 BY (1992), 28~31I.

°7 See also the Final Draft, Art. 49; Yrbk. ILC (1966), ii. 246—7; Whiteman, xiv. 268—70;
Kearney and Dalton, 64 AF (1970), 532-5.

96((7
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United Nations, held that treaties not concluded on the basis of the
sovereign equality of the parties to be invalid.®® An example of such a
treaty is an arrangement between a powerful state and a state still vir-
tually under its protectorate, whereby the latter grants extensive eco-
nomic privileges and or military facilities. The general view is that the
principle does not form a part of positive law®® but it is attractive to
some jurists of the “Third World’.”® Apart from the presence or
absence of general agreement on the content of the principle, a pro-
portion of its dominion may be exercised through the rules concern-
ing capacity of parties, duress (supra), fundamental change of
circumstances (infra, section 6(k)), and the effect of peremptory
norms of general international law, including the principle of self-
determination (supra, pp. 593—6 and mfra, section 6(7)).

6. Withdrawal, Ternunation and Suspension of Treaties’?

(a) Pacta sunt servanda. The Vienna Convention prescribes a certain
presumption as to the validity and continuance in force of a treaty,”?
and such a presumption may be based upon pacta sunt servanda as a
general principle of international law: a treaty in force is binding upon
the parties and must be performed by them in good faith.”®

(b) State succession.”4 Treaties may be affected when one state suc-
ceeds wholly or in part to the legal personality and territory of another.
The conditions under which the treaties of the latter survive depend
on many factors, including the precise form and origin of the ‘succes-
sion’ and the type of treaty concerned. Changes of this kind may of
course terminate treaties apart from categories of state succession
(section (h), nfra).

68 See Kozhevnikov (ed.), International Law (n.d.), 248, 280-1; Lester, II, ICLQ (1962),
847-55; Detter, 15 ICLQ (1966), 1069—89. The principle has been advanced both as affecting
essential validity and as a ground for termination.

69 See Caflisch, 35 German Yrbk. (1992), 52-80.

70 See Sinha, 14 JCLQ (1965), 121 at 123—4.

71 See generally Annuaire de ’Institut, 49, i (1961); 52, 1. ii (1967); Fitzmaurice, Yrbk. ILC
(1957), 1. 16-70; McNair, Law of Treates, chs. XXX~-XXXV; Tobin, Termination of Multipartite
Trearies (1933); Detter, Essays, pp. 83-99; Whiteman, xiv. 410-510; Capotorti, 134 Hague
Recueil (1971, 1II), 419—587; Haraszti, Some Fundamental Problems of the Law of Treaties (1973),
229-42%; Jiménez de Aréchaga, 159 Hague Recueil (1978, I), 59~85; Thirlway, 63 BY (1992),
63-96; Oppenheim, i. 1296—-1311.

72 Art. 42. See also ILC draft, Art. 30; Yrbk. ILC (1963), ii. 189; Final Draft, Art. 39; ibid.
(1966), ii. 236-7.

73 See the Vienna Conv. Art. 26; the ILC Final Draft, Art. 23; Yrbk. ILC (1966), ii. 210-11;
and McNair, Law of Treaties, ch. XXX.

74 See ch. XXVIII, pp. 665—9. In its work on the law of treaties the International Law
Commission put this question aside: Final Draft, Art. 69; Yrbk. (1966), ii. 267; and see the
Vienna Conv., Art. 73.
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@E ] International Law

- Commission

Vienna Convention on the Law of Treaties™

The States Parties to the present Convention,
Considering the fundamental role of treaties in the history of international relations,

Recognizing the ever-increasing importance of treaties as a source of international law and as a means of developing
peaceful co-operation among nations, whatever their constitutional and social systems,

Noting that the principles of free consent and of good faith and the pacta sunt servanda rule are universally recognized,

Affirming that disputes concerning treaties, like other international disputes, should be settled by peaceful means and in
conformity with the principles of justice and international law,

Recalling the determination of the peoples of the United Nations to establish conditions under which justice and respect
for the obligations arising from treaties can be maintained,

Having in mind the principles of international law embodied in the Charter of the United Nations, such as the principles of
the equal rights and self-determination of peoples, of the sovereign equality and independence of all States, of non-
interference in the domestic affairs of States, of the prohibition of the threat or use of force and of universal respect for,
and observance of, human rights and fundamental freedoms for all,

Believing that the codification and progressive development of the law of treaties achieved in the present Convention will
promote the purposes of the United Nations set forth in the Charter, namely, the maintenance of international peace and
security, the development of friendly relations and the achievement of co-operation among nations,

Affirming that the rules of customary international law will continue to govern questions not regulated by the provisions of
the present Convention,

Have agreed as follows:

PARTI
INTRODUCTION

Article 1
Scope of the present Convention

The present Convention applies to treaties between States.

Article 2
Use of terms

1. For the purposes of the present Convention:

(a) “treaty” means an international agreement concluded between States in written form and governed by
international law, whether embodied in a single instrument or in two or more related instruments and
whatever its particular designation;

http://www.un.org/law/ilc/texts/treaties.htm 4/17/2003
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(b) “ratification”, “acceptance”, “approval” and “accession” mean in each case the international act so
named whereby a State establishes on the international plane its consent to be bound by a treaty;

(c) “full powers™ means a document emanating from the competent authority of a State designating a
person or persons to represent the State for negotiating, adopting or authenticating the text of a treaty, for
expressing the consent of the State to be bound by a treaty, or for accomplishing any other act with respect
to a treaty;

(d) “'reservation™ means a unilateral statement, however phrased or named, made by a State, when signing,
ratifying, accepting, approving or acceding to a treaty, whereby it purports to exclude or to modify the legal

effect of certain provisions of the treaty in their application to that State;

(e) “'negotiating State™ means a State which took part in the drawing up and adoption of the text of the
treaty;

(f) “'contracting State™ means a State which has consented to be bound by the treaty, whether or not the
treaty has entered into force;

(g) “'party” means a State which has consented to be bound by the treaty and for which the treaty is in
force;

(h) “'third State™ means a State not a party to the treaty;
(1) “"international organization™ means an intergovernmental organization.

2. The provisions of paragraph 1 regarding the use of terms in the present Convention are without prejudice to the use of
those terms or to the meanings which may be given to them in the internal law of any State.

Article 3
International agreements not within the scope of the present Convention

The fact that the present Convention does not apply to international agreements concluded between States and other
subjects of international law or between such other subjects of international law, or to international agreements not in

written form, shall not affect:

(a) the legal force of such agreements;

(b) the application to them of any of the rules set forth in the present Convention to which they would be
subject under international law independently of the Convention;

(c) the application of the Convention to the relations of States as between themselves under international
agreements to which other subjects of international law are also parties.

Article 4
Non-retroactivity of the present Convention

Without prejudice to the application of any rules set forth in the present Convention to which treaties would be subject
under international law independently of the Convention, the Convention appliss only to treaties which are concluded by
States after the entry into force of the present Convention with regard to such States.

Article 5
Treaties constituting international organizations and treaties adopted within an international organization

http://www.un.org/law/ilc/texts/treaties.htm 4/17/2003
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The present Convention applies to any treaty which is the constituent instument of an international organization and to
any treaty adopted within an international organization without prejudice to any relevant rules of the organization.

PARTII
CONCLUSION AND ENTRY INTO FORCE OF TREATIES

SECTION 1. CONCLUSION OF TREATIES

Article 6
Capacity of States to conclude treaties

Every State possesses capacity to conclude treaties.

Article 7
Full powers

1. A person is considered as representing a State for the purpose of adopting or authenticating the text of a treaty or for the
purpose of expressing the consent of the State to be bound by a treaty if:

(a) he produces appropriate full powers; or

(b) it appears from the practice of the States concerned or from other circumstances that their intention was
to consider that person as representing the State for such purposes and to dispense with full powers.

2. In virtue of their functions and without having to produce full powers, the following are considered as representing their
State:

(a) Heads of State, Heads of Government and Ministers for Foreign Affairs, for the purpose of performing
all acts relating to the conclusion of a treaty;

(b) heads of diplomatic missions, for the purpose of adopting the text of a treaty between the accrediting
State and the State to which they are accredited,;

(c) representatives accredited by States to an international conference or to an international organization or
one of its organs, for the purpose of adopting the text of a treaty in that conference, organization or organ.

Article 8
Subsequent confirmation of an act performed without authorization

An act relating to the conclusion of a treaty performed by a person who cannot be considered under article 7 as authorized
to represent a State for that purpose is without legal effect unless afterwards confirmed by that State.

Article 9
Adoption of the text

1. The adoption of the text of a treaty takes place by the consent of all the States participating in its drawing up except as
provided in paragraph 2.

2. The adoption of the text of a treaty at an international conference takes place by the vote of two-thirds of the States
present and voting, unless by the same majority they shall decide to apply a different rule.

Article 10

http://www.un.org/law/ilc/texts/treaties.htm 4/17/2003
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The text of a treaty is established as authentic and definitive:

(a) by such procedure as may be provided for in the text or agreed upon by the States participating in its
drawing up; or

(b) failing such procedure, by the signature, signature ad referendum or initialling by the representatives of
those States of the text of the treaty or of the Final Act of a conference incorporating the text.

Article 11
Means of expressing consent to be bound by a treaty

The consent of a State to be bound by a treaty may be expressed by signature, exchange of instruments constituting a
treaty, ratification, acceptance, approval or accession, or by any other means if so agreed.

Article 12
Consent to be bound by a treaty expressed by signature

1. The consent of a State to be bound by a treaty is expressed by the signature of its representative when:
(a) the treaty provides that signature shall have that effect;

(b) it is otherwise established that the negotiating States were agreed that signature should have that effect;
or

(c) the intention of the State to give that effect to the signature appears from the full powers of its
representative or was expressed during the negotiation.

2. For the purposes of paragraph 1:

(a) the initialling of a text constitutes a signature of the treaty when it is established that the negotiating
States so agreed;

(b) the signature ad referendum of a treaty by a representative, if confirmed by his State, constitutes a full
signature of the treaty.

Article 13
Consent to be bound by a treaty expressed by an exchange of instruments constituting a treaty

The consent of States to be bound by a treaty constituted by instruments exchanged between them is expressed by that
exchange when:

(a) the instruments provide that their exchange shall have that effect; or

(b) it is otherwise established that those States were agreed that the exchange of instruments should have
that effect.

Article 14
Consent to be bound by a treaty expressed by ratification, acceptance or approval

1. The consent of a State to be bound by a treaty is expressed by ratification when:

http://www.un.org/law/ilc/texts/treaties.htm 4/17/2003
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(b) it is otherwise established that the negotiating States were agreed that ratification should be required;

Vienna Convention on the Law of Treaties

(a) the treaty provides for such consent to be expressed by means of ratification;

(c) the representative of the State has signed the treaty subject to ratification; or

(d) the intention of the State to sign the treaty subject to ratification appears from the full powers of its
representative or was expressed during the negotiation.

2. The consent of a State to be bound by a treaty is expressed by acceptance or approval under conditions similar to those
which apply to ratification.

Article 15
Consent to be bound by a treaty expressed by accession

The consent of a State to be bound by a treaty is expressed by accession when:
(a) the treaty provides that such consent may be expressed by that State by means of accession;

(b) it is otherwise established that the negotiating States were agreed that such consent may be expressed by
that State by means of accession; or

(c) all the parties have subsequently agreed that such consent may be expressed by that State by means of
accession.

Article 16
Exchange or deposit of instruments of ratification, acceptance, approval or accession

Unless the treaty otherwise provides, instruments of ratification, acceptance, approval or accession establish the consent of
a State to be bound by a treaty upon:

(a) their exchange between the contracting States;
(b) their deposit with the depositary; or

(c) their notification to the contracting States or to the depositary, if so agreed.

Article 17
Consent to be bound by part of a treaty and choice of differing provisions

1. Without prejudice to articles 19 to 23, the consent of a State to be bound by part of a treaty is effective only if the treaty
so permits or the other contracting States so agree.

2. The consent of a State to be bound by a treaty which permits a choice between differing provisions is effective only if it
1s made clear to which of the provisions the consent relates.

Article 18
Obligation not to defeat the object and purpose of a treaty prior to its entry into force

A State is obliged to refrain from acts which would defeat the object and purpose of a treaty when:

(a) 1t has signed the treaty or has exchanged instruments constituting the treaty subject to ratification,

http://www.un.org/law/ilc/texts/treaties.htm 4/17/2003
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acceptance or approval, until it shall have made its intention clear not to become a party to the treaty; or

(b) it has expressed its consent to be bound by the treaty, pending the entry into force of the treaty and
provided that such entry into force is not unduly delayed.

SECTION 2. RESERVATIONS

Article 19
Formulation of reservations

A State may, when signing, ratifying, accepting, approving or acceding to a treaty, formulate a reservation uniess:
(a) the reservation is prohibited by the treaty;

(b) the treaty provides that only specified reservations, which do not include the reservation in question,
may be made; or

(c) in cases not falling under sub-paragraphs (a) and (b), the reservation is incompatible with the object and
purpose of the treaty.

Article 20
Acceptance of and objection to reservations

1. A reservation expressly authorized by a treaty does not require any subsequent acceptance by the other contracting
States unless the treaty so provides.

2. When it appears from the limited number of the negotiating States and the object and purpose of a treaty that the
application of the treaty in its entirety between all the parties is an essential condition of the consent of each one to be
bound by the treaty, a reservation requires acceptance by all the parties.

3. When a treaty is a constituent instrument of an international organization and unless it otherwise provides, a reservation
requires the acceptance of the competent organ of that organization.

4. In cases not falling under the preceding paragraphs and unless the treaty otherwise provides:

(a) acceptance by another contracting State of a reservation constitutes the reserving State a party to the
treaty in relation to that other State if or when the treaty is in force for those States;

(b) an objection by another contracting State to a reservation does not preclude the entry into force of the
treaty as between the objecting and reserving States unless a contrary intention is definitely expressed by
the objecting State;

(c) an act expressing a State's consent to be bound by the treaty and containing a reservation is effective as
soon as at least one other contracting State has accepted the reservation.

5. For the purposes of paragraphs 2 and 4 and unless the treaty otherwise provides, a reservation is considered to have
been accepted by a State if it shall have raised no objection to the reservation by the end of a period of twelve months after
it was notified of the reservation or by the date on which it expressed its consent to be bound by the treaty, whichever is
later.

Article 21
Legal effects of reservations and of objections to reservations

1. A reservation established with regard to another party in accordance with articles 19, 20 and 23:

http://www.un.org/law/ilc/texts/treaties.htm 4/17/2003



Vienna Convention on the Law of Treaties Page 7 of 24

100

(a) modifies for the reserving State in its relations with that other party the provisions of the treaty to which
the reservation relates to the extent of the reservation; and

(b) modifies those provisions to the same extent for that other party in its relations with the reserving State.

2. The reservation does not modify the provisions of the treaty for the other parties to the treaty inter se.

3. When a State objecting to a reservation has not opposed the entry into force of the treaty between itself and the
reserving State, the provisions to which the reservation relates do not apply as between the two States to the extent of the

reservation.

Article 22
Withdrawal of reservations and of objections to reservations

1. Unless the treaty otherwise provides, a reservation may be withdrawn at any time and the consent of a State which has
accepted the reservation is not required for its withdrawal.

2. Unless the treaty otherwise provides, an objection to a reservation may be withdrawn at any time.

3. Unless the treaty otherwise provides, or it is otherwise agreed:

(a) the withdrawal of a reservation becomes operative in relation to another contracting State only when
notice of it has been received by that State;

(b) the withdrawal of an objection to a reservation becomes operative only when notice of it has been
received by the State which formulated the reservation.

Article 23
Procedure regarding reservations

1. A reservation, an express acceptance of a reservation and an objection 1o a reservation must be formulated in writing
and communicated to the contracting States and other States entitled to become parties to the treaty.

2. If formulated when signing the treaty subject to ratification, acceptance or approval, a reservation must be formally
confirmed by the reserving State when expressing its consent to be bound by the treaty. In such a case the reservation shall

be considered as having been made on the date of its confirmation.

3. An express acceptance of, or an objection to, a reservation made previously to confirmation of the reservation does not
itself require confirmation.

4. The withdrawal of a reservation or of an objection to a reservation must be formulated in writing.

SECTION 3. ENTRY INTO FORCE AND PROVISIONAL APPLICATION OF TREATIES

Article 24
Entry into force

1. A treaty enters mnto force in such manner and upon such date as it may provide or as the negotiating States may agree.

2. Failing any such provision or agreement, a treaty enters into force as soon as consent to be bound by the treaty has been
established for all the negotiating States.

3. When the consent of a State to be bound by a treaty is established on a date after the treaty has come into force, the
treaty enters into force for that State on that date, unless the treaty otherwise provides.

http://www.un.org/law/ilc/texts/treaties.htm 4/17/2003
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4. The provisions of a treaty regulating the authentication of its text, the establishment of the consent of States to be boun
by the treaty, the manner or date of its entry into force, reservations, the functions of the depositary and other matters
arising necessarily before the entry into force of the treaty apply from the time of the adoption of its text.

Article 25
Provisional application

1. A treaty or a part of a treaty is applied provisionally pending its entry into force if:
(a) the treaty itself so provides; or
(b) the negotiating States have in some other manner so agreed.

2. Unless the treaty otherwise provides or the negotiating States have otherwise agreed, the provisional application of a
treaty or a part of a treaty with respect to a State shall be terminated if that State notifies the other States between which
the treaty is being applied provisionally of its intention not to become a party to the treaty.

PART I1I
OBSERVANCE, APPLICATION AND INTERPRETATION OF TREATIES

SECTION 1. OBSERVANCE OF TREATIES

Article 26
Pacta sunt servanda

Every treaty in force is binding upon the parties to it and must be performed by them in good faith.

Article 27
Internal law and observance of treaties

A party may not invoke the provisions of its internal law as justification for its failure to perform a treaty. This rule is
without prejudice to article 46.
SECTION 2. APPLICATION OF TREATIES

Article 28
Non-retroactivity of treaties

Unless a different intention appears from the treaty or is otherwise established, its provisions do not bind a party in relation
to any act or fact which took place or any situation which ceased to exist before the date of the entry into force of the
treaty with respect to that party.

Article 29
Territorial scope of treaties

Unless a different intention appears from the treaty or is otherwise established, a treaty is binding upon each party in
respect of its entire territory.

Article 30
Application of successive treaties relating to the same subject-matter

http://www.un.org/law/ilc/texts/treaties. htm 4/17/2003
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1. Subject to Article 103 of the Charter of the United Nations, the rights and obligations of States parties to successive
treaties relating to the same subject-matter shall be determined in accordance with the following paragraphs.

2. When a treaty specifies that it is subject to, or that it is not to be considered as incompatiblie with, an earlier or later
treaty, the provisions of that other treaty prevail.

3. When all the parties to the earlier treaty are parties also to the later treaty but the earlier treaty is not terminated or
suspended in operation under article 59, the earlier treaty applies only to the extent that its provisions are compatible with
those of the latter treaty.

4. When the parties to the later treaty do not include all the parties to the earlier one:
(2) as between States parties to both treaties the same rule applies as in paragraph 3;

(b) as between a State party to both treaties and a State party to only one of the treaties, the treaty to which
both States are parties govems their mutual rights and obligations.

5. Paragraph 4 is without prejudice to article 41, or to any question of the termination or suspension of the operation of a
treaty under article 60 or to any question of responsibility which may arise for a State from the conclusion or application
of a treaty the provisions of which are incompatible with its obligations towards another State under another treaty.

SECTION 3. INTERPRETATION OF TREATIES

Article 31
General rule of interpretation

1. A treaty shall be interpreted in good faith in accordance with the ordinary meaning to be given to the terms of the treaty
in their context and in the light of its object and purpose.

2. The context for the purpose of the interpretation of a treaty shall comprise, in addition to the text, including its preamble
and annexes:

(a) any agreement relating to the treaty which was made between all the parties in connection with the
conclusion of the treaty;

(b) any instrument which was made by one or more parties in connection with the conclusion of the treaty
and accepted by the other parties as an instrument related to the treaty.

3. There shall be taken into account, together with the context:

(a) any subsequent agreement between the parties regarding the interpretation of the treaty or the
application of its provisions;

(b) any subsequent practice in the application of the treaty which establishes the agreement of the parties
regarding its interpretation;

(c) any relevant rules of international law applicable in the relations between the parties.

4. A special meaning shall be given to a term if it is established that the parties so intended.

Article 32
Supplementary means of interpretation

Recourse may be had to supplementary means of interpretation, including the preparatory work of the treaty and the
circumstances of its conclusion, in order to confirm the meaning resulting from the application of article 31, or to

http://www.un.org/law/ilc/texts/treaties.htm 4/17/2003
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determine the meaning when the interpretation according to article 31:
(a) leaves the meaning ambiguous or obscure; or

(b) leads to a result which is manifestly absurd or unreasonable.

Article 33
Interpretation of treaties authenticated in two or more languages

1. When a treaty has been authenticated in two or more languages, the text is equally authoritative in each language, unless
the treaty provides or the parties agree that, in case of divergence, a particular text shall prevail.

2. A version of the treaty in a language other than one of those in which the text was authenticated shall be considered an
authentic text only if the treaty so provides or the parties so agree.

3. The terms of the treaty are presumed to have the same meaning in each authentic text.
4. Except where a particular text prevails in accordance with paragraph 1, when a comparison of the authentic texts

discloses a difference of meaning which the application of articles 31 and 32 does not remove, the meaning which best
reconciles the texts, having regard to the object and purpose of the treaty, shall be adopted.

SECTION 4. TREATIES AND THIRD STATES

Article 34
General rule regarding third States

A treaty does not create either obligations or rights for a third State without its consent.

Article 35
Treaties providing for obligations for third States

An obligation arises for a third State from a provision of a treaty if the parties to the treaty intend the provision to be the
means of establishing the obligation and the third State expressly accepts that obligation in writing.

Article 36
Treaties providing for rights for third States

1. A night arises for a third State from a provision of a treaty if the parties to the treaty intend the provision to accord that
right either to the third State, or to a group of States to which it belongs, or to all States, and the third State assents thereto.
Its assent shalil be presumed so long as the contrary is not indicated, unless the treaty otherwise provides.

2. A State exercising a right in accordance with paragraph 1 shall comply with the conditions for its exercise provided for
in the treaty or established in conformity with the treaty.

Article 37
Revocation or modification of obligations or rights of third States

1. When an obligation has arisen for a third State in conformity with article 35, the obligation may be revoked or modified
only with the consent of the parties to the treaty and of the third State, uniess it is established that they had otherwise
agreed.

2. When a right has arisen for a third State in conformity with article 36, the right may not be revoked or modified by the
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parties if it is established that the right was intended not to be revocable or subject to modification without the consent of
the third State.

Article 38
Rules in a treaty becoming binding on third States through international custom

Nothing in articles 34 to 37 precludes a rule set forth in a treaty from becoming binding upon a third State as a customary
rule of international law, recognized as such.

PART IV
AMENDMENT AND MODIFICATION OF TREATIES

Article 39
General rule regarding the amendment of treaties

A treaty may be amended by agreement between the parties. The rules laid down in Part II apply to such an agreement
except in so far as the treaty may otherwise provide.

Article 40
Amendment of multilateral treaties

1. Unless the treaty otherwise provides, the amendment of multilateral treaties shall be governed by the following
paragraphs.

2. Any proposal to amend a multilateral treaty as between all the parties raust be notified to all the contracting States, each
one of which shall have the right to take part in:

(a) the decision as to the action to be taken in regard to such proposal;
(b) the negotiation and conclusion of any agreement for the amendment of the treaty.

3. Every State entitled to become a party to the treaty shall also be entitled to become a party to the treaty as amended.

4. The amending agreement does not bind any State already a party to the treaty which does not become a party to the
amending agreement; article 30, paragraph 4(b), applies in relation to such State.

5. Any State which becomes a party to the treaty after the entry into force of the amending agreement shall, failing an
expression of a different intention by that State:

(a) be considered as a party to the treaty as amended; and

(b) be considered as a party to the unamended treaty in relation to any party to the treaty not bound by the
amending agreement.

Article 41
Agreements to modify multilateral treaties between certain of the parties only

1. Two or more of the parties to a multilatera] treaty may conclude an agreement to modify the treaty as between
themselves alone if:

(a) the possibility of such a modification is provided for by the treaty; or

(b) the modification in question is not prohibited by the treaty and:
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(1) does not affect the enjoyment by the other parties of their rights under the treaty or the
performance of their obligations;

(11) does not relate to a provision, derogation from which is incompatible with the effective
execution of the object and purpose of the treaty as a whole.

2. Unless in a case falling under paragraph 1(a) the treaty otherwise provides, the parties in question shall notify the other
parties of their intention to conclude the agreement and of the modification to the treaty for which it provides.

PART V
INVALIDITY, TERMINATION AND SUSPENSION OF THE OPERATION OF TREATIES

SECTION 1. GENERAL PROVISIONS

Article 42
Validity and continuance in force of treaties

1. The validity of a treaty or of the consent of a State to be bound by a treaty may be impeached only through the
application of the present Convention.

2. The termination of a treaty, its denunciation or the withdrawal of a party, may take place only as a result of the
application of the provisions of the treaty or of the present Convention. The same rule applies to suspension of the
operation of a treaty.

Article 43
Obligations imposed by international law independently of a treaty

The invalidity, termination or denunciation of a treaty, the withdrawal of a party from it, or the suspension of its operation,
as a result of the application of the present Convention or of the provisions of the treaty, shall not in any way impair the
duty of any State to fulfil any obligation embodied in the treaty to which it would be subject under international law
independently of the treaty.

Article 44
Separability of treaty provisions

1. A right of a party, provided for in a treaty or arising under article 56, to denounce, withdraw from or suspend the
operation of the treaty may be exercised only with respect to the whole treaty unless the treaty otherwise provides or the
parties otherwise agree.

2. A ground for invalidating, terminating, withdrawing from or suspending the operation of a treaty recognized in the
present Convention may be invoked only with respect to the whole treaty except as provided in the following paragraphs
or in article 60.

3. If the ground relates solely to particular clauses, it may be invoked onlv with respect to those clauses where:
(a) the said clauses are separable from the remainder of the treaty with regard to their application;

(b) it appears from the treaty or is otherwise established that acceptance of those clauses was not an
essential basis of the consent of the other party or parties to be bound by the treaty as a whole; and

(¢) continued performance of the remainder of the treaty would not be unjust.

4. In cases falling under articles 49 and 50 the State entitled to invoke the fraud or corruption may do so with respect either
to the whole treaty or, subject to paragraph 3, to the particular clauses alone.
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5. In cases falling under articles 51, 52 and 53, no separation of the provisions of the treaty i1s permitted.

Article 45
Loss of a right to invoke a ground for invalidating, terminating, withdrawing from or suspending the operation of a
treaty

A State may no longer invoke a ground for invalidating, terminating, withdrawing from or suspending the operation of a
treaty under articles 46 to 50 or articles 60 and 62 if, after becoming aware of the facts:

(a) it shall have expressly agreed that the treaty is valid or remains in force or continues in operation, as the
case may be; or

(b) it must by reason of its conduct be considered as having acquiesced in the validity of the treaty or in its
maintenance in force or in operation, as the case may be.

SECTION 2. INVALIDITY OF TREATIES

Article 46
Provisions of internal law regarding competence to conclude treaties

1. A State may not invoke the fact that its consent to be bound by a treaty has been expressed in violation of a provision of
its internal law regarding competence to conclude treaties as invalidating its consent unless that violation was manifest and
concerned a rule of its internal law of fundamental importance.

2. A violation is manifest if it would be objectively evident to any State conducting itself in the matter in accordance with
normal practice and in good faith.

Article 47
Specific restrictions on autherity to express the consent of a State

If the authority of a representative to express the consent of a State to be bound by a particular treaty has been made
subject to a specific restriction, his omission to observe that restriction may not be invoked as invalidating the consent
expressed by him unless the restriction was notified to the other negotiating States prior to his expressing such consent.

Article 48
Error

1. A State may invoke an error in a treaty as invalidating its consent to be bound by the treaty if the error relates to a fact
or situation which was assumed by that State to exist at the time when the treaty was concluded and formed an essential
basis of its consent to be bound by the treaty.

2. Paragraph 1 shall not apply if the State in question contributed by its own conduct to the error or if the circumstances
were such as to put that State on notice of a possible error.

3. An error relating only to the wording of the text of a treaty does not affect its validity; article 79 then applies.

Article 49
Fraud

If a State has been induced to conclude a treaty by the fraudulent conduct of another negotiating State, the State may
invoke the fraud as invalidating its consent to be bound by the treaty.
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Article 50
Corruption of a representative of a State

If the expression of a State's consent to be bound by a treaty has been procured through the corruption of its representative
directly or indirectly by another negotiating State, the State may invoke sach corruption as invalidating its consent to be
bound by the treaty.

Article 51
Coercion of a representative of a State

The expression of a State's consent to be bound by a treaty which has been procured by the coercion of its representative
through acts or threats directed against him shall be without any legal effect.

Article 52
Coercion of a State by the threat or use of force

A treaty is void if its conclusion has been procured by the threat or use of force in violation of the principles of
international law embodied in the Charter of the United Nations.

Article 53
Treaties conflicting with a peremptory norm of general international law (jus cogens)

A treaty is void if, at the time of its conclusion, it conflicts with a peremptory norm of general international law. For the
purposes of the present Convention, a peremptory norm of general international law is a norm accepted and recognized by
the international community of States as a whole as a norm from which no derogation is permitted and which can be
modified only by a subsequent norm of general international law having the same character.

SECTION 3. TERMINATION AND SUSPENSION OF THE OPERATION OF TREATIES

Article 54
Termination of or withdrawal from a treaty under its provisions or by consent of the parties

The termination of a treaty or the withdrawal of a party may take place:
(a) in conformity with the provisions of the treaty; or

(b) at any time by consent of all the parties after consultation with the other contracting States.

Article 55
Reduction of the parties to a multilateral treaty below the number necessary for its entry into force

Unless the treaty otherwise provides, a multilateral treaty does not terminate by reason only of the fact that the number of
the parties falls below the number necessary for its entry into force.

Article 56
Denunciation of or withdrawal from a treaty containing no provision regarding termination, denunciation or
withdrawal

1. A treaty which contains no provision regarding its termination and which does not provide for denunciation or

http://www.un.org/law/ilc/texts/treaties.htm 4/17/2003



Vienna Convention on the Law of Treaties Page 15 of 24

271y

(a) it is established that the parties intended to admit the possibility of denunciation or withdrawal; or

withdrawal is not subject to denunciation or withdrawal unless:

(b) a right of denunciation or withdrawal may be implied by the nature of the treaty.
2. A party shall give not less than twelve months' notice of its intention to denounce or withdraw from a treaty under
paragraph 1.
Article 57
Suspension of the operation of a treaty under its provisions or by consent of the parties
The operation of a treaty in regard to all the parties or to a particular partv may be suspended:

(a) in conformity with the provisions of the treaty; or

(b) at any time by consent of all the parties after consultation with the other contracting States.

Article 58
Suspension of the operation of a multilateral treaty by agreement between certain of the parties only

1. Two or more parties to a multilateral treaty may conclude an agreement to suspend the operation of provisions of the
treaty, temporarily and as between themselves alone, if:

(a) the possibility of such a suspension is provided for by the treaty; or
(b) the suspension in question is not prohibited by the treaty and:

(i) does not affect the enjoyment by the other parties of their rights under the treaty or the
performance of their obligations;

(i1) is not incompatible with the object and purpose of the ‘reaty.

2. Unless in a case falling under paragraph 1(a) the treaty otherwise provides, the parties in question shall notify the other
parties of their intention to conclude the agreement and of those provisions of the treaty the operation of which they intend
to suspend.

Article 59
Termination or suspension of the operation of a treaty implied by conclusion of a later treaty

1. A treaty shall be considered as terminated if all the parties to it conclude a later treaty relating to the same subject-
matter and:

(a) it appears from the later treaty or is otherwise established that the parties intended that the matter should
be governed by that treaty; or

(b) the provisions of the later treaty are so far incompatible with those of the earlier one that the two treaties
are not capable of being applied at the same time.

2. The earlier treaty shall be considered as only suspended in operation if it appears from the later treaty or is otherwise
established that such was the intention of the parties.
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Article 60
Termination or suspension of the operation of a treaty as a consequence of its breach

1. A material breach of a bilateral treaty by one of the parties entitles the other to invoke the breach as a ground for
terminating the treaty or suspending its operation in whole or in part.

2. A material breach of a multilateral treaty by one of the parties entitles:

(a) the other parties by unanimous agreement to suspend the operation of the treaty in whole or in part or to
terminate it either:

(1) in the relations between themselves and the defaulting State, or
(i1) as between all the parties;

(b) a party specially affected by the breach to invoke it as a ground for suspending the operation of the
treaty in whole or in part in the relations between itself and the defaulting State;

(c) any party other than the defaulting State to invoke the breach as a ground for suspending the operation
of the treaty in whole or in part with respect to itself if the treaty is of such a character that a material
breach of its provisions by one party radically changes the position of every party with respect to the further
performance of its obligations under the treaty.

3. A material breach of a treaty, for the purposes of this article, consists in:
(a) a repudiation of the treaty not sanctioned by the present Convention; or
(b) the violation of a provision essential to the accomplishment of the object or purpose of the treaty.

4. The foregoing paragraphs are without prejudice to any provision in the treaty applicable in the event of a breach.

5. Paragraphs 1 to 3 do not apply to provisions relating to the protection of the human person contained in treaties of a
humanitarian character, in particular to provisions prohibiting any form of reprisals against persons protected by such
treaties.

Article 61
Supervening impossibility of performance

1. A party may mmvoke the impossibility of performing a treaty as a ground for terminating or withdrawing from it if the
impossibility results from the permanent disappearance or destruction of an object indispensable for the execution of the
treaty. If the impossibility is temporary, it may be invoked only as a ground for suspending the operation of the treaty.

2. Impossibility of performance may not be invoked by a party as a ground for terminating, withdrawing from or
suspending the operation of a treaty if the impossibility is the result of a breach by that party either of an obligation under
the treaty or of any other international obligation owed to any other party to the treaty.

Article 62
Fundamental change of circumstances

1. A fundamental change of circumstances which has occurred with regard to those existing at the time of the conclusion
of a treaty, and which was not foreseen by the parties, may not be invoked as a ground for terminating or withdrawing
from the treaty unless:

(a) the existence of those circumstances constituted an essential basis of the consent of the parties to be
bound by the treaty; and
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(b) the effect of the change is radically to transform the extent of obligations still to be performed under the
treaty.

2. A fundamental change of circumstances may not be invoked as a ground for terminating or withdrawing from a treaty:
(a) if the treaty establishes a boundary; or

(b) if the fundamental change is the result of a2 breach by the party invoking it either of an obligation under
the treaty or of any other international obligation owed to any other party to the treaty.

3. If, under the foregoing paragraphs, a party may invoke a fundamental change of circumstances as a ground for
terminating or withdrawing from a treaty it may also invoke the change as a ground for suspending the operation of the
treaty.

Article 63
Severance of diplomatic or consular relations

The severance of diplomatic or consular relations between parties to a treaty does not affect the legal relations established
between them by the treaty except in so far as the existence of diplomatic or consular relations is indispensable for the
application of the treaty.

Article 64
Emergence of a new peremptory norm of general international law (jus cogens)

If a new peremptory norm of general international law emerges, any existing treaty which is in conflict with that norm
becomes void and terminates.

SECTION 4. PROCEDURE

Article 65
Procedure to be followed with respect to invalidity, termination, withdrawal from or suspension of the operation of
a treaty

1. A party which, under the provisions of the present Convention, invokes either a defect in its consent to be bound by a

treaty or a ground for impeaching the validity of a treaty, terminating it, withdrawing from it or suspending its operation,
must notify the other parties of its claim. The notification shall indicate the measure proposed to be taken with respect to
the treaty and the reasons therefor.

2. If, after the expiry of a period which, except in cases of special urgency, shall not be less than three months after the
receipt of the notification, no party has raised any objection, the party making the notification may carry out in the manner
provided in article 67 the measure which it has proposed.

3. If, however, objection has been raised by any other party, the parties shall seek a solution through the means indicated
in article 33 of the Charter of the United Nations.

4. Nothing in the foregoing paragraphs shall affect the rights or obligations of the parties under any provisions in force
binding the parties with regard to the settlement of disputes.

5. Without prejudice to article 45, the fact that a State has not previously made the notification prescribed in paragraph 1

shall not prevent it from making such notification in answer to another party claiming performance of the treaty or alleging
its violation.

Article 66
Procedures for judicial settlement, arbitration and conciliation
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If, under paragraph 3 of article 65, no solution has been reached within a period of 12 months following the date on which
the objection was raised, the following procedures shall be followed:

Vienna Convention on the Law of Treaties

(a) any one of the parties to a dispute concerning the application or the interpretation of articles 53 or 64
may, by a written application, submit it to the International Court of Justice for a decision unless the parties

by common consent agree to submit the dispute to arbitration;

(b) any one of the parties to a dispute concerning the application or the interpretation of any of the other
articles in Part V of the present Convention may set in motion the nrocedure specified in the Annex to the
Convention by submitting a request to that effect to the Secretary-General of the United Nations.

Article 67
Instruments for declaring invalid, terminating, withdrawing from or suspending the operation of a treaty

1. The notification provided for under article 65 paragraph 1 must be made in writing.
2. Any act declaring invalid, terminating, withdrawing from or suspending the operation of a treaty pursuant to the
provisions of the treaty or of paragraphs 2 or 3 of article 65 shall be carried out through an instrument communicated to

the other parties. If the instrument is not signed by the Head of State, Head of Government or Minister for Foreign Affairs,
the representative of the State communicating it may be called upon to produce full powers.

Article 68
Revocation of notifications and instruments provided for in articles 65 and 67

A notification or instrument provided for in articles 65 or 67 may be revoked at any time before it takes effect.

SECTION 5. CONSEQUENCES OF THE INVALIDITY, TERMINATION OR SUSPENSION OF THE
OPERATION OF A TREATY

Article 69
Consequences of the invalidity of a treaty

1. A treaty the invalidity of which is established under the present Convention is void. The provisions of a void treaty have
no legal force.

2. If acts have nevertheless been performed in reliance on such a treaty:

(a) each party may require any other party to establish as far as pcssible in their mutual relations the
position that would have existed if the acts had not been performed;

(b) acts performed in good faith before the invalidity was invoked are not rendered unlawful by reason only
of the invalidity of the treaty.

3. In cases falling under articles 49, 50, 51 or 52, paragraph 2 does not apply with respect to the party to which the fraud,
the act of corruption or the coercion is imputable.

4. In the case of the invalidity of a particular State's consent to be bound by a multilateral treaty, the foregoing rules apply
in the relations between that State and the parties to the treaty.

Article 70

Consequences of the termination of a treaty

1. Unless the treaty otherwise provides or the parties otherwise agree, the termination of a treaty under its provisions or in
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(a) releases the parties from any obligation further to perform the treaty;

(b) does not affect any right, obligation or legal situation of the parties created through the execution of the
treaty prior to its termination.

2. If a State denounces or withdraws from a multilateral treaty, paragraph 1 applies in the relations between that State and

each of the other parties to the treaty from the date when such denunciation or withdrawal takes effect.

Article 71
Consequences of the invalidity of a treaty which conflict
with a peremptory norm of general international law

1. In the case of a treaty which is void under article 53 the parties shall:

(a) eliminate as far as possible the consequences of any act performed in reliance on any provision which
conflicts with the peremptory norm of general international law; and

(b) bring their mutual relations into conformity with the peremptory norm of general international law.
2. In the case of a treaty which becomes void and terminates under article 64, the termination of the treaty:
(a) releases the parties from any obligation further to perform the treaty;

(b) does not affect any right, obligation or legal situation of the parties created through the execution of the
treaty prior to its termination; provided that those rights, obligations or situations may thereafter be
maintained only to the extent that their maintenance is not in itself in conflict with the new peremptory
norm of general mternational law.

Article 72
Consequences of the suspension of the operation of a treaty

1. Unless the treaty otherwise provides or the parties otherwise agree, the suspension of the operation of a treaty under its
provisions or in accordance with the present Convention:

(a) releases the parties between which the operation of the treaty is suspended from the obligation to
perform the treaty in their mutual relations during the period of the suspension;

(b) does not otherwise affect the legal relations between the parties established by the treaty.

2. During the period of the suspension the parties shall refrain from acts tending to obstruct the resumption of the
operation of the treaty.

PART V1
MISCELLANEOUS PROVISIONS

Article 73
Cases of State succession, State responsibility and outbreak of hostilities

The provisions of the present Convention shall not prejudge any question that may arise in regard to a treaty from a
succession of States or from the international responsibility of a State or rom the outbreak of hostilities between States.
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Article 74
Diplomatic and consular relations and the conclusion of treaties

The severance or absence of diplomatic or consular relations between two or more States does not prevent the conclusion
of treaties between those States. The conclusion of a treaty does not in itself affect the situation in regard to diplomatic or

consular relations.

Article 75
Case of an aggressor State

The provisions of the present Convention are without prejudice to any obligation in relation to a treaty which may arise for
an aggressor State in consequence of measures taken in conformity with the Charter of the United Nations with reference

to that State's aggression.

PART VII
DEPOSITARIES, NOTIFICATIONS, CORRECTIONS AND REGISTRATION

Article 76
Depositaries of treaties

1. The designation of the depositary of a treaty may be made by the negotiating States, either in the treaty itself or in some
other manner. The depositary may be one or more States, an international organization or the chief administrative officer

of the organization.

2. The functions of the depositary of a treaty are international in character and the depositary is under an obligation to act
impartially in their performance. In particular, the fact that a treaty has not entered into force between certain of the parties
or that a difference has appeared between a State and a depositary with regard to the performance of the latter's functions

shall not affect that obligation. '

Article 77
Functions of depositaries

1. The functions of a depositary, unless otherwise provided in the treaty or agreed by the contracting States, comprise in
particular:

(a) keeping custody of the original text of the treaty and of any full powers delivered to the depositary;

(b) preparing certified copies of the original text and preparing any further text of the treaty in such
additional languages as may be required by the treaty and transmitting them to the parties and to the States
entitled to become parties to the treaty;

(c) receiving any signatures to the treaty and receiving and keeping custody of any instruments,
notifications and communications relating to it;

(d) examining whether the signature or any instrument, notification or communication relating to the treaty
is in due and proper form and, if need be, bringing the matter to the attention of the State in question;

(e) informing the parties and the States entitled to become parties to the treaty of acts, notifications and
communtcations relating to the treaty;

(f) informing the States entitled to become parties to the treaty when the number of signatures or of
mstruments of ratification, acceptance, approval or accession required for the entry into force of the treaty
has been recetved or deposited;
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(g) registering the treaty with the Secretariat of the United Nations; 97 l O

(h) performing the functions specified in other provisions of the present Convention.

2. In the event of any difference appearing between a State and the depositary as to the performance of the latter's
functions, the depositary shall bring the question to the attention of the signatory States and the contracting States or,
where appropriate, of the competent organ of the international organization concerned.

Article 78
Notifications and communications

Except as the treaty or the present Convention otherwise provide, any notification or communication to be made by any
State under the present Convention shall:

(a) if there is no depositary, be transmitted direct to the States for which it is intended, or if there is a
depositary, to the latter;

(b) be considered as having been made by the State in question only upon its receipt by the State to which it
was transmitted or, as the case may be, upon its receipt by the depositary;

(c) if transmitted to a depositary, be considered as received by the State for which it was intended only
when the latter State has been informed by the depositary in accordance with article 77, paragraph 1 (e).

Article 79
Correction of errors in texts or in certified copies of treaties

1. Where, after the authentication of the text of a treaty, the signatory States and the contracting States are agreed that it
contains an error, the error shall, unless they decide upon some other means of correction, be corrected:

(a) by having the appropriate correction made in the text and causing the correction to be initialled by duly
authorized representatives;

(b) by executing or exchanging an instrument or instruments settin.g out the correction which it has been
agreed to make; or

(c) by executing a corrected text of the whole treaty by the same procedure as in the case of the original
text.

2. Where the treaty is one for which there is a depositary, the latter shall notify the signatory States and the contracting
States of the error and of the proposal to correct it and shall specify an appropriate time-limit within which objection to the
proposed correction may be raised. If, on the expiry of the time-limit:

(a) no objection has been raised, the depositary shall make and inizal the correction in the text and shall
execute a procés-verbal of the rectification of the text and communicate a copy of it to the parties and to the
States entitled to become parties to the treaty;

(b) an objection has been raised, the depositary shall communicate the objection to the signatory States and
to the contracting States.

3. The rules in paragraphs 1 and 2 apply also where the text has been authenticated in two or more languages and it
appears that there is a lack of concordance which the signatory States and the contracting States agree should be corrected.

4. The corrected text replaces the defective text ab initio, unless the signatory States and the contracting States otherwise
decide.
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5. The correction of the text of a treaty that has been registered shall be notified to the Secretariat of the United Nations. ’

6. Where an error is discovered in a certified copy of a treaty, the depositary shall execute a procés-verbal specifying the
rectification and communicate a copy of it to the signatory States and to the contracting States.

Article 80
Registration and publication of treaties

1. Treaties shall, after their entry into force, be transmitted to the Secretanat of the United Nations for registration or filing
and recording, as the case may be, and for publication.

2. The designation of a depositary shall constitute authorization for it to perform the acts specified in the preceding
paragraph.

PART VIII
FINAL PROVISIONS

Article 81
Signature

The present Convention shall be open for signature by all States Members of the United Nations or of any of the
specialized agencies or of the International Atomic Energy Agency or parties to the Statute of the International Court of
Justice, and by any other State invited by the General Assembly of the United Nations to become a party to the
Convention, as follows: until 30 November 1969, at the Federal Ministry for Foreign Affairs of the Republic of Austria,
and subsequently, until 30 April 1970, at United Nations Headquarters, New York.

Article 82
Ratification

The present Convention is subject to ratification. The instruments of ratification shall be deposited with the Secretary-
General of the United Nations.

Article 83
Accession

The present Convention shall remain open for accession by any State belonging to any of the categories mentioned in
article 81. The instruments of accession shall be deposited with the Secretary-General of the United Nations.

Article 84
Entry into force

1. The present Convention shall enter into force on the thirtieth day following the date of deposit of the thirty-fifth
instrument of ratification or accession.

2. For each State ratifying or acceding to the Convention after the deposit of the thirty-fifth instrument of ratification or

accession, the Convention shall enter into force on the thirtieth day after deposit by such State of its instrument of
ratification or accession.

Article 85
Authentic texts
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The original of the present Convention, of which the Chinese, English, French, Russian and Spanish texts are equally
authentic, shall be deposited with the Secretary-General of the United Nations.

IN WITNESS WHEREOF the undersigned Plenipotentiaries, being duly authorized thereto by their respective
Governments, have signed the present Convention.

DONE at Vienna, this twenty-third day of May, one thousand nine hundred and sixty-nine.

ANNEX

1. A list of conciliators consisting of qualified jurists shall be drawn up and maintained by the Secretary-General of the
United Nations. To this end, every State which is a Member of the United Nations or a party to the present Convention
shall be invited to nominate two conciliators, and the names of the persons so nominated shall constitute the list. The term
of a conciliator, including that of any conciliator nominated to fill a casual vacancy, shall be five years and may be
renewed. A conciliator whose term expires shall continue to fulfil any function for which he shall have been chosen under
the following paragraph.

2. When a request has been made to the Secretary-General under article 66, the Secretary-General shall bring the dispute
before a conciliation commission constituted as follows:

The State or States constituting one of the parties to the dispute shall appoint:

(a) one conciliator of the nationality of that State or of one of thoss States, who may or may not be chosen
from the list referred to in paragraph 1; and

(b) one conciliator not of the nationality of that State or of any of those States, who shall be chosen from the
list.

The State or States constituting the other party to the dispute shall appoint two conciliators in the same way. The four
conciliators chosen by the parties shall be appointed within sixty days following the date on which the Secretary-General
receives the request.

The four conciliators shall, within sixty days following the date of the last of their own appointments, appoint a fifth
conciliator chosen from the list, who shall be chairman.

If the appointment of the chairman or of any of the other conciliators has not been made within the period prescribed
above for such appointment, it shall be made by the Secretary-General within sixty days following the expiry of that
period. The appointment of the chairman may be made by the Secretary-General either from the list or from the
membership of the International Law Commission. Any of the periods within which appointments must be made may be
extended by agreement between the parties to the dispute.

Any vacancy shall be filled in the manner prescribed for the initial appointment.

3. The Conciliation Commission shall decide its own procedure. The Commission, with the consent of the parties to the
dispute, may invite any party to the treaty to submit to it its views orally or in writing. Decisions and recommendations of
the Commission shall be made by a majority vote of the five members.

4. The Commission may draw the attention of the parties to the dispute to any measures which might facilitate an amicable
settlement.

5. The Commission shall hear the parties, examine the claims and objections, and make proposals to the parties with a
view to reaching an amicable settlement of the dispute.

6. The Commission shall report within twelve months of its constitution. Its report shall be deposited with the Secretary-
General and transmitted to the parties to the dispute. The report of the Commission, including any conclusions stated
therein regarding the facts or questions of law, shall not be binding upon the parties and it shall have no other character
than that of recommendations submitted for the consideration of the parties in order to facilitate an amicable settlement of
the dispute.

http://www.un.org/law/ilc/texts/treaties.htm 4/17/2003
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7. The Secretary-General shall provide the Commission with such assistance and facilities as it may require. The expenses
of the Commuission shall be borne by the United Nations.

Abstract:-
* (buck)

The Convention was adopted on 22 May 1969 and opened for signature on 23 May 1969 by the United Nations
Conference on the Law of Treaties. The Conference was convened purstant to General Assembly resolutions 2166
(XX1) of 5 December 1966 and 2287 (XXII) of 6 December 1967. The Conference held two sessions, both at the Neue
Hofburg in Vienna, the first session from 26 March to 24 May 1968 and the second session from 9 Apri!l to 22 May
1969. In addition to the Convention, the Conference adopted the Final Act and certain declarations and resolutions,
which are annexed to that Act. By unamimous decision of the Conference, the original of the Final Act was deposited in
the archives of the Federal Ministry for Foreign Affairs of Austria.

Entry into force on 27 January 1980, in accordance with article 84(1).

Text: United Nations, Treaty Series, vol. 1135, p.331.

hitp://www.un.org/law/ilc/texts/treaties.htm 4/17/2003
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THE VIENNA CONVENTION

International organisations

Since the constituent instrument (i.e., the constitution) of an interna-
tional organisation and a treaty adopted withixn the organisation are made
by states, the Convention applies to such instruments, but this is without
prejudice to any relevant rules of the organisation (Article 5). Those rules
may, for example, govern the procedure by which treaties are adopted
within the organisation, how they are to be amended and the making of
reservations.'!

State succession, state responsibility and the outbreak of hostilities

For the avoidance of doubt, Article 73 confirms that the Convention does
not prejudge any question that may arise in regard to a treaty from a suc-
cession of states,” from the international responsibility of a state (for
breach of a treaty),” or from the outbreak of hostilities." The Convention
does not deal with these matters, which are largely governed by customary
international law, and are discussed here in later chapters.

Bilateral and multilateral treaties

The term ‘bilateral’ describes a treaty between two states, and ‘multilat-
eral’ a treaty between three or more states. There are, however, bilateral
treaties where two or more states form one party, and another state or
states the other party.® For the most part the Convention does not distin-
guish between bilateral and multilateral treaties. Article 60(1) is the only
provision limited to bilateral treaties. Articles 40, 41, 58 and 60 refer
expressly to multilateral treaties, and the provisions on reservations and
the depositary are relevant only to such treaties.

The Convention and customary international law

The various provisions mentioned above, and the preamble to the
Convention, confirm that the rules of customary international law continue

See, for example, p. 109 below on the rules for reservations to JLO Conventions.
2 See pp. 305~31 below.

See pp. 300~4 below, and the Gabcikovo judgment, para. 47 (ILM (1998), p. 162).
15 See p. 19 below.

See pp. 243 below.

7107



10 MODERN TREATY LAW AND PRACTICE

to govern questions not regulated by the Convention. Treaties and custom
are the main sources of international law. Customary law is made up of two
elements: (1) a general convergence in the practice of states from which one
can extract a norm (standard of conduct), and (2) opinio juris—the belief by
states that the norm is legally binding on them." Some multilateral treaties
largely codify customary law. But if a norm which is created by a treaty is fol-
lowed in the practice of non-parties, it can, provided there is opinio juris,
lead to the evolution of a customary rule which will be applicable between
states which are not party to the treaty and between parties and non-parties.
This can happen even before the treaty has entered into force.”” Although
many provisions of the UN Convention on the Law of the Sea 1982
(UNCLOS) went beyond mere codification of customary rules, the negoti-
ations proceeded on the basis of consensus, even though the final text was
put to the vote. It was therefore that much easier during the twelve years
before UNCLOS entered into force in 1994 for most of its provisions to
become accepted as representing customary law." This was important since
even by the end of 1998 UNCLOS still had only 127 parties.

An accumulation of bilateral treaties on the same subject, such as
investment promotion and protection, may in certain circumstances be
evidence of a customary rule.”

To what extent does the Convention express rules of
customary international law??

A detailed consideration of this question is beyond the scope of this book,
but it is, with certain exceptions,” not of great concern to the foreign minis-
try lawyer in his day-to-day work. When questions of treaty law arise during
negotiations, whether for a new treaty or about one concluded before the
entry into force of the Convention, the rules set forth in the Convention are
invariably relied upon even when the states are not parties to it. The writer
can recall atJeast three bilateral treaty negotiations when he had to respond

16 See M. Shaw, International Law (4th edn, 1998), pp. 54-77.

17 See H. Thirlway, “The Law and Procedure of the International Court of Justice’, BYIL (1990),
p-87.

¥ See T. Treves, ‘Codification du droit international et pratique des Etats cans le droit de la mer’,
Hague Recueil (1990), IV, vol. 223, pp. 25-60; and H. Caminos and M. Molitor, ‘Progressive
Development of International Law and the Package Deal’, AJIL (1985), pp. 871-90.

' See Thirlway, ‘Law and Procedure’, at p. 86. % See Sinclair, pp. 10-24.

*! See p. 127 below about the time limit for notifying objections to reservations.
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to arguments of the other side which relied heavily on specific articles of the

|
|

1stom
>t two Convention, even though the other side had not ratified it. When this
chone i happens the justification for invoking the Convention is rarely made clear.
lief by Whether a particular rule in the Convention represents customary
reaties international law is only likely to be an issue if the matter is litigated, and
r1s fol- even then the court or tribunal will take the Convention as its starting —
0 juris, and normally also its finishing — point. This is certainly the approach taken
etween l by the International Court of Justice, as well as other courts and tribunals,
yarties. j international and national.” In its 1997 Gabcikovo judgment (in which the
though ; principal treaty at issue predated the entry into force of the Convention for
a 1982 ,‘ the parties to the case) the Court brushed aside the question of the pos-
negoti- sible non-applicability of the Convention’s rules to questions of termina-
-ext was tion and suspension of treaties, and applied Articles 60—62 as reflecting
ve years A customary law, even though they had been considered rather controver-
sions to ‘; “ sial.® Given previous similar pronouncements by the Court, and men-
ntsince tioned in the judgment, it is reasonable to assume that the Court will take
the same approach in respect of virtually all of the substantive provisions
such as of the Convention. There has been as yet no case where the Court has
ances be found that the Convention does not reflect customary law.* But this is not
so surprising. Despite what some critics of the Convention may say, as
with any codification of the law the Convention inevitably reduces the
scope for judicial law-making. For most practical purposes treaty ques-
tions are resolved by applying the rules of the Convention. To attempt to
determine whether a particular provision of the Convention represents
his book, customary international law is now usually a rather futile task. As Sir
gn minis- Arthur Watts has said in the foreword to this book, the modern law of trea-
ise during ties is now authoritatively set out in the Convention.
sefore the
ent1on.are Effect of emerging customary law on prior treaty rights and obligations
['he writer
0 respond Most treaties are bilateral, and most multilateral treaties are also contrac-

tual in nature in that they do not purport to lay down rules of general

# Numerous examples, particularly concerning Articles 31 and 32 (Interpretation) are to be
found in International Law Reports (see the lengthy entry in the ILR Consolidated Table of
5 Cases and Treaties, vols. 1-80 (1991), pp. 799-801).
N bAAtparas. 426 a‘nd 99 (IC] Reports (1997), p.7; ILM (1998}, p. 162).
- Mendelson in Lowe and Fitzmaurice (eds), Fifty Years of the International Court of Justice
(1996), at p. 66, and E. Vierdag (note 8 above) at pp. 145~6. See also H. Thirlway, ‘The Law and
Procedure of the International Court of Justice’, BYIL (1991), p. 3.

BYIL (1990), °

oit de la mer
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12 MODERN TREATY LAW AND PRACTICE

application. But, since 1945 so-called ‘law-making’ treaties have become
so numerous that a sizeable number of topics have come to be regulated by
both customary law and treaty law. Whether the emergence of a new rule
of customary law can supplant a prior treaty rule seems to have been
studied in depth only quite recently.” The view has been expressed that
international law has no hierarchy of sources of law, custom and treaty
being autonomous; and that, even when custorn has been codified, it
retains its separate existence. This is a controversial theory,” and does not
reflect the approach to legal problems taken by foreign ministry legal
advisers, who, when dealing with an actual problem, naturally give more
weight to an applicable treaty rule than a different customary rule.
Nevertheless, new customary rules which emerge from economic changes
or dissatisfaction with a treaty rule can result in a modification in the o N Do
operation of a treaty rule. In the Fisheries Jurisdiction cases (United ] 39/11/A
Kingdom v. Iceland; Federal Republic of Germany v. Iceland) in 1974, the
International Court of Justice decided that, since the adoption in 1958 of
the High Seas Convention, the right of states to establish twelve-mile
fishing zones had crystallised as customary law, despite the provisions in
that Convention regarding freedom of fishing on the high seas.”
Nor does international law contain any acte contraire principle by which
a rule can be altered only by a rule of the same legal nature. Article 68(c) in
the International Law Commission’s 1964 draft of the Convention provided
that the operation of a treaty may be modified by the ‘subsequent emer-
gence of a new rule of customary international law relating to matters dealt
with in the treaty and binding upon all the parties’.? Although the article
was not included in the final text of the Convention, this was only because
the International Law Commission did not see its mandate as extending to
the general relationship between customary law and treaty law.

Reference material on the Convention

The single most valuable source of material on the meaning and effect
of the articles of the Convention remains the Commentary of the

¥ See M. Villiger, Customary International Law and Treaties (2nd edn, 1997); K. Wolfe, ‘Treaties
and Custom: Aspects of Interrelation’, in Klabbers and Lefeber (eds.), Essays on the Law of
Treaties (1998), pp. 31-9; and Oppenheim, pp. 31-6.

% See Nicaragua (Merits), IC] Reports (1986), p. 92, paras. 172-82; and H. Thirlway, ‘The Law and
Procedure of the International Court of Justice’, BYIL (1989), pp. 143—4.

7 I1CJ Reports (1974), p. 3 at pp. 13 and 37. *# YBILC (1964), 11, p. 198.
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THE VIENNA CONVENTION

International Law Commission on its draft articles and contained in its
final report on the topic.” The history of the drafting of the articles is in
the Yearbooks of the Commission beginning in 1950. However, since the
Vienna Conference naturally made changes to the draft articles, one needs
to refer also to the summary records of the Conference. A comprehensive
guide to the negotiating history (travaux) has been produced by
Rosenne.” This should be used in conjunction with Wetzel’s book, which
has the text, in English, of all the most important travaux.* There are
useful accounts of the negotiations in Sinclair and by Kearney and
Dalton,” who took part in the Vienna Conference.

2 YBILC (1966), I, pp. 173-274. See now A. Watts, The International Law Commission
1949-1998 (1999), vol. I1, Chapter 8. ’

30 UN Doc. A/Conf. 39/11 and Add. 1. The documents produced at the Conference are in A/Conf.
39/11/Add. 2. 31'S. Rosenne, The Law of Treaties (1970).

32 Wetzel and Rausching, The Vienna Convention on the Law of Treaties: Travaux Préparatoires
(1978). 33 AJIL (1970), pp. 495-561.




What is a treatv?

the intolerable wrestle with words and meanings.!

Like the Vienna Convention, this book is primarily concerned with trea-
ties between states. Article 2(1)(a) defines a ‘treaty’ as:

an international agreement concluded between States in written form and
governed by international law, whether embodied in a single instrument or

in two or more related instruments and whatever its particular designation.

As with most of the Convention, although the defirition is expressed to be
for the purposes of the Convention and is limited to treaties between
states, its elements now represent customary law. As we shall see, the
difficult question is not with the definition itself, but whether a particular

treaty
instrument or transaction falls within the definitior..? An examination of tional la
the elements of the definition will go some way to answer that question, as ’ ﬁona} o
well as illustrating some of the key principles underlying the law of trea- of t}}m b
ties. panies, ¢
Internat
state to @
Definition of ‘treaty’ S of the €0
o ' ) happens
an international agreement shall be
To be a treaty an agreement has to have an international character. When tional la
we examine the other elements of the definition we will see what that num.bef
means. The Convention uses ‘treaty’ as a generic term. The constitution, P"“U‘?SJC
law or practice of some states divide treaties variously into categories such
as inter-state, inter-governmental, inter-ministerial or administrative.’ 3 4 Butsee D
! 5 Seep. 11
7 Anglo-ln
' T.S. Eliot, East Coker, Part 2. (1952). 7
* H. Thirlway, ‘The Law and Procedure of the International Court of Justice’, BYIL (1991), § See C. G
pp- 4-5. ? See Chapter 10 on treaties and domestic law.

aboutag
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WHAT IS A TREATY? 15
The Convention does not recognise such distinctions. Treaties can also be

described as “universal’ or ‘regional’, but this has no legal significance.! The
—_— 4 term ‘plurilateral is, however, relevant in relation to reservations to trea-

P e

ties.’
The International Law Commission’s Comraentary makes it clear that

#
3 the definition of treaty includes those international agreements which by
the 1960s were increasingly being drafted in a less formal manner.® For
§ example, there is no difference in legal effect between a treaty contained in
i asingle instrument and one constituted by an exchange of notes, provided
% it satisfies the other elements of the definition (see the examples in
th trea-  § Appendices B and E). In 1945 there was still some uncertainty whether
i international agreements drafted in a less formal way could properly be
;! called treaties, and this was reflected in Article 102 of the United Nations
nand 4 Charter which requires the registration of ‘every treaty and every interna-
entor £
o, f ! tional agreement’. By the 1960s there was no longer any doubt on the
a8 matter.
sed to be
between ‘concluded between states’
see, the
varticular A treaty can be concluded between a state and another subject of interna-
nation of tional law, in particular an international organisation, or between interna-
estion, as tional organisations, but this is outside the scope of the Convention, and
w of trea- of this book. An agreement between international or multinational com-

panies, or even between a state and such a company, is not a treaty. The
International Court of Justice has held that an oil concession granted by a
state to a foreign company was not a treaty because the state of nationality
of the company was not party to the concession.” Even when, as sometimes
happens, an agreement between a state and a company provides that it
shall be interpreted in whole or in part by reference to rules of interna-
cter. When §

what that
ynstitution
gories suc

tional law, that does not make it a treaty.? There are, however, a small
number of agreements between states to which non-state entities are also
. parties, but this does not affect their status as ‘reaties.’

inistrative . e :
* But see McNair, pp. 739-54, on the differing legal character of treaties.

j Seep. 112-13below. & YBILC (1966), I, p. 173 at pp. 188-9.

" Anglo-Tranian Oil Company (United Kingdom v. Iran) (Preliminary Objections) IC] Reports
(1952), p. 93 atp. 112.

See C. Greenwood, “The Libyan Oil Arbitrations’, BYIL (1982), pp. 27-81. See pp. 24-5 below

' BYIL (1991
about agreements between states which are governed by domestic law. ? See p. 53 below.



16 MODERN TREATY LAW AND PRACTICE

In the nineteenth century agreements between imperial powers and the §
representatives of indigenous peoples, such as the Treaty of Waitangi 1840 §

by which Maori chiefs ceded New Zealand to the British Crown,” were
often drawn in the same form as a treaty and described as such.” But, since
the land occupied by such peoples was not considered at the time to be a
state, such agreements are not treaties, even if they had, and continue to
have, effects in domestic law.”

But a treaty does not have to be expressed to be between states as such.
Since a state is a legal concept, not a natural person, its head of state, its
government or some other agency of the state has to act on behalf of the

state. A treaty may therefore be expressed to be concluded by heads of
state, governments, ministries or other state agencies.!

‘in written form’

The Vienna Convention does not apply to oral agrzements.” But, even
though the modern practice is for the original text of a treaty to be typed
or printed, there is no reason why a treaty should not be contained in a
telegram, telex, fax message or even e-mail, or, rather, constituted by an
exchange of such communications. Provided the text can be reduced to a
permanent, readable form (even if this is done by down-loading and
printing-out from a computer), it can be regarded as in written form.
The absence of original signed copies is not a problem, provided there
is a means of authenticating the ‘signature’.” In September 1998 a
Communiqué on Electronic Commerce was issued by US President
Clinton and Irish Prime Minister Ahern by electronic means. They did so
by each operating a separate computer terminal and, using an electronic
signature, that is a signature in digital form which is in, attached to or
associated with the data (in this case the Communiqué) and used to indi-
cate the approval by the ‘signatory’ of the content of the data. The ‘signa-
ture’ must therefore be uniquely linked to the signatory, identify him, be
created by means under his sole control and connected to the data in a way

1 & Hertslet 579; 29 BESP 1111.

11
;’i—‘; the 1815 Treaty between the United States and the Sioux and other Inc'ian tribes {65 CTS
12 See McNaj .
edn) ‘?fair’ PP. 52—4; Oppenheim, para. 595, note 2; D. O’Connell, International Law (2nd
5 of séct(i)o. >5P~ 440. P Seealso pp. 47-8 below. ' See p. 7 above.
15 of the (UK) Arbitration Act 1996 (ILM (1997), p. 165); and see p. 24 below.
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WHAT IS A TREATY?

which would reveal if it were to be subsequertly altered unilaterally. This
can be done with a ‘smart card’." Although the Communiqué was not a
treaty, it may not be too fanciful to envisage full powers, instruments of
ratification or even treaties being signed and deposited electronically. One
should not, however, get too excited with such developments. Given the
mistakes made now in treaties and treaty procedures, there is no reason to
suppose that information technology will necessarily improve matters.”

‘governed by international law’

According to the International Law Commission’s Commentary, the’
phrase ‘governed by international law’ embraces the element of an inten-

tion to create obligations under international law. If there is no such inten-

tion the instrument will not be a treaty. In the Aegean Sea Continental Shelf
case, the International Court of Justice considered the terms of a joint

communiqué issued by the Greek and Turkish Prime Ministers, and the

particular circumstances in which it was drawn up, in order to determine

its nature. The Court found that there had been no intention to conclude

an agreement to submit to the jurisdiction of the Court." Thus intention

must be gathered from the terms of the instrument itself and the circum-

stances of its conclusion, not from what the parties say afterwards was

their intention.”

Although the law of treaties does not require a treaty to be in any partic-
ular form or to use special wording,” lawyers practising in foreign or other
ministries deliberately utilise instruments which employ carefully chosen
terminology to indicate that, rather than creating international legal rights
and obligations, the intention of the participants is to record no more
than mutual understandings as to how they will conduct themselves (see
Appendices C and D). The existence of such instruments, and the extent to
which they are a significant vehicle for the conduct of business between

' Unfortunately the President and the Prime Minister were in the same room: see Financial
Times, 7 October 1998, IT review, p. xv, which, uncharacteristically for that paper, described
the ‘document’ as a treaty. The European Community is drafting a directive on a common
framework for electronic signatures, from which these technical details have been taken.

: See pp. 270-3 below on the problem of errors.

IC] Reports (1978), p. 3 at pp. 39-44. See H. Thirlway, “The Law and Procedure of the
. International Court of Justice’, BYIL (1991), pp- 13~15.
zo Qatarv. Bahrain, IC] Reports (1994), p. 112 at paras. 26-7.

See the Temple of Preah Vihear (Preliminary Objections) IC] Reports (1961), pp. 31-2.
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18 MODERN TREATY LAW AND PRACTICE

states, is not well known outside government circles. In fact, a large 1
number of such instruments, bilateral and multilateral, are concluded
every year covering a wide range of subjects. Most are never published. A
recent (published) example of such a multilateral instrument is the
Memorandum of Underétanding on Port State Control in the Caribbean
Region 1996.%

Such instruments have been variously described as ‘gentlemen’s agree-
ments’, ‘non-binding agreements’, ‘de facto agreements’ and ‘non-legal
agreements’. These non-legally binding instruments are most commonly
referred to by the initials ‘MOU’. This is short for ‘Memorandum of
Understanding’, since this is the name most often given to them. However,
as will be explained shortly, calling an instrument a ‘Memorandum of
Understanding’ does not, in itself, determine its status, since — and most
confusingly — some treaties are also given that name.?

How to distinguish between a treaty and an MOU, how and why MOUs
are used, and their possible legal consequences, is discussed in detail in the

A trea ‘
by a S€I

next chapter. betwgﬂ.l |
case 1L 18 ‘
exchang
‘Whether embodied in a single instrurment or in D), or t ‘
two or more related instruments’ parties |
This phrase recognises that the classic form for a treaty — a single instru- » minated
ment (Appendix B) — has for a long time been joined by treaties drawn in w ing a pa
less formal ways, such as exchanges of notes. These play an increasingly | The ¢ ‘
important role. An exchange of notes usually consists of an initiating note chapter.
and a reply note (Appendix E). But in 1994, in Qatar v. Bahrain, the
International Court of Justice had to consider the legal effect of a double ‘
exchange of letters between (1) Qatar and Saudi Arabia and (2) Bahrain ‘
and Saudi Arabia.” Saudi Arabia, having agreed to use its good offices to ‘t One (?f
help solve certain territorial disputes between the other two states sent % way 1 ‘
each of them letters in identical terms proposing certain settlement proce- | explain ‘
dures. Each wrote to Saudi Arabia accepting the proposal. Saudi Arabia
then announced that the two states had agreed to go to arbitration. This 2245 ii;: ?1 ‘
complicated scheme was necessary because of political sensitivities, but 2% Gee th
the text of each letter and of the announcement were agreed in advance; Neﬂ;‘
7 25; the
*ILM (1997}, p. 237. See also the list of MOUs at p. xxx above to Dee

n a : ) )
See pp. 20-1 below. = ICT Reports (1994), p. 112; ILM (1994}, p. 1461 (see para. 17). "MPP




R ?@a‘«ﬂm}#

2737

WHAT IS A TREATY?

large : and although three states were involved there were only two parties, Qatar
uded s and Bahrain. Although the form of a double exchange was unusual, there
ad. A ,; are several examples of treaties being constituted by three or more princi-
5 the % pal instruments (important treaties may have several subsidiary instru-
bean z ments).* The arrangements for dealing with claims between Iran and
L the United States, including the establishment of the Iran-US Claims
gree- . Tribunal, were established in 1981 by (1) a Declaration by the Algerian
-legal Government setting out the formal commitments which had been made to
nonly it by Iran and the United States (a similar arrangement to that used later by
tm of Saudi Arabia); (2) an Iran-US Agreement which entered into force on
vever, receipt by Algeria of a ‘notification of adherence’ by each party; and (3) an
im of Escrow Agreement between the United States, the Federal Reserve Bank of
~most New York, Bank Markazi, Iran and the Centrel Bank of Algeria, as escrow
agent.”

VIOUs 8 A treaty which is part bilateral and part multilateral can be constituted
in the 2 by a series of parallel exchanges of notes, all identical in substance,

between one state and a number of states (A-B; A-C; A-D etc.).* Insucha

case it is important to make clear in the notes who are the parties. In an

exchange between, say, four states there could be four parties (A, B, C and

D), or two (A and B+C+D).” In such a case, when there are only two

parties it may also be necessary to make clear whether the treaty can be ter-
instru- minated only by one of the parties, or whethe- one of the states constitut-
awn in ; ing a party can, by denouncing the treaty, bring about its termination.
asingly { | 4 The drafting of normal exchanges of notes is discussed in the final
1g note 1 chapter.®
1in, the
double ‘whatever its particular designation’
Jahrain ,
ffices to 7‘ ] One of the most mystifying aspects of treaty practice is the unsystematic
tes sent E way in which treaties are designated (named). Writers have sought to
t proce- ] explain, sometimes at great length and not very convincingly, why certain
Arabia §‘
»ni. This 3 * For an example of a triple exchange, and other multiple exchanges, see Satow, para. 29.38.
, 3 ILM (1981), p. 230; 62 [LR 599; AJIL (1981), p. 418. [
des, but 2 * See the six parallel Exchanges of Notes between Germany and Belgium, Canada, France, [

Pp. 29-30).
See the two Memoranda of Understanding on the Avoidance of Overlaps and Conflicts relating
to Deep Seabed Areas of 1961 (UKTS (1991) 52 and UKTS (1995) 4).

i
i
\
idvance; ] Netherlands, United Kingdom and United States (ILM (1991), pp. 415 and 417; and McNair, ’
|
At pp. 355-6 below. ’

28

para. 17).
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names are given to particular categories of treaty.” That task has become
even more difficult today, the names chosen being even more confusing, 3
inconsistent and changeable than in the past. It is often more a matter of -
the practice of international organisations or groups of states, or political
preference, which determines how a treaty is named. But, whatever the
position may have been in the nineteenth or early twentieth centuries, the
name does not, in itself, determine the status oi the instrument; what is
decisive is whether the negotiating states intended the instrument to be (or
not to be) legally binding. Thus, just as one should never judge a book by
its cover, one should not assume that the name given to an international
instrument automatically indicates its status either as a treaty or an MOU.
Although it is reasonable to assume that an instrument called a treaty,
agreement or convention is a treaty, one should nevertheless examine the |
text to make quite sure. Most other names are problematic. Both the UN 198421 |
Charter and the Charter of the Commonwealth of Independent States "" Port Sta
1993 (CIS)™ are treaties, but the OSCE Charter of Paris 1990° and the
Russia-United States Charter of Partnership and Friendship 1992% are

MOUs. \
Exchan;
constitt |

Memorandum of understanding conduc ‘

One must be especially careful about the status of any instrument called | mary t¢ |

‘Memorandum of Understanding’. This designation is most commonly our twc |

used for MOUs in the sense described above, but occasionally one will find is usual |

a treaty called a Memorandum of Understanding. Only by studying the two GO

terms of an instrument can one determine its status. Some have been exchang |

misled into believing that because an instrument is called a Memorandum tance, LO |
of Understanding it cannot be a treaty. Conversely, others have mistakenly 1940 'L |
assumed an instrument designated Memorandum of Understanding must United

z; a freafy because several bearing that name have been registered as trea- 3\ destrozl |

S , notes.” |

Sl € practice of designating a treaty a Memorandum of Understanding

ppears to have started in a small way after the Second World War, three * UKTS
being concluded in the 19

. Germa:
50s in connection with the Treaty of Peace with Unders

Berlin {

% UKTSH

%;fij‘z:;x;i 3]1‘i11~31.22. % ILM (1995), p. 1282. } IL1\140(917
£33 1y 30 (19'9’2) e Conference on Security and Co-operation in Europe p: .
,P. 782, aw 203 LN
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Entry into force

The treaty becomes international law after 40 countries have
ratified it.!

This is a common misconception. When a treaty has entered into force, it
is in force only for those states which have consented to be bound by it. A
treaty is therefore not like national legislation which, once in force, is in
force for all to whom it is directed. A treaty is much closer in character to a
contract. For the position of third states, see Chapter 14.

Each of the states for which a treaty is in force is a ‘party’ (Article
2(1)(g)). Thereafter it should never be referred to by the — uninformative
and misleading — term ‘signatory’.” But it must also be remembered that
when a state expresses its consent to be bound it does not necessarily mean
that the treaty will enter into force for it at that time: that will depend on
whether the treaty is already in force (for the states which have already
consented to be bound) or whether further corsents are needed to bring it
into force. A state’s consent may of course have the effect of bringing the
treaty into force if it is the last one needed to do that.

However, this does not mean that a treaty will have no legal effects
before it enters into force. Certain of its provisions have to apply from the
moment it is adopted, such as those on authentication of the text, right to
participate, entry into force and depositary furictions (Article 24(4)).

Express provisions

Atreaty enters into force in such manner and cn such date as provided for
In the treaty or as the negotiating states may agree (Article 24(1)). There
are various ways:

(1) Onadate specified in the treaty. The parties are free to specify a date later than

that of signature, or even for the treaty to operate retrospectively. Because of

! The Times, 26 June 1998, on the Landmines Convertion. ¢ See p. 91 above.
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the difficulties in getting multilateral treaties ratified, it is unusual for them to
specify a date for entry into force. Inserting a specific date may serve a politi-
cal purpose by encouraging states — or, perhaps more to the point, their par-
liaments — to meet the deadline. Such a provision is therefore usually subject
to a proviso. Article 16 of the Montreal Protocol on Substances that Deplete
the Ozone Layer 1987 provided that it would enter into force on 1 January
1989, but only if by then it had been ratified by eleven states or regional eco-

nomic integration organisations, and certain other conditions had been

speciﬁed by
1968 provid
including
United Kin
Protocol 10

satisfied.?

(2) On signature only by all the negotiating states. This is common for bilateral

treaties which do not have to be approved by parliamens (see Appendix B),
and is sometimes found in treaties between a few states (plurilateral treaties)
even when the subject is of major importance, such as the Dayton Agreement

1995* or the London Agreement 1945, which established the Nuremberg
Tribunal.’

(EMEP) re
geographic
instrument
force of th
Nuclear-Te
states nam

(5) On signat

(3) On ratification by both (or all) signatory states. If a multilateral treaty negotlam;
requires ratification by all the negotiating states, entry into force may be itself). T
expressed to be on, or at a specific time after, the deposit of the last instrument Geneva &

of ratification. Article 45(1) of the Europol Convention 1995 provides that:

treaties O3

enter intc
This Convention shall enter into force on the first day cf the month fol- two states
lowing the expiry of a three-month period after the notification [that it protect 1T
has completed its constitutional requirements] by the Member State tarian lav
which, being a member of the European Union on the date of adoption by between
the Council of the Act drawing up this Convention, is the last to fulfill that into forc
formality.® Vienna ¢
This apparently elaborate formula is essential. First, it ensures that the treaty 1982 (L
cannot enter into force until all EU Member States have consented to be Internat_
bound. Secondly, it has the effect of excluding from that calculation any new ensure
Member States. Since the treaty gives them the right to accede at any time, into fgr
without the emphasised words the entry into force of the treaty could be financia
delayed for many years if new states join the EU before all the Member States UNCLC
at the time of the adoption of the treaty have consented to be bound. Thirdly, ratlfy_u
without the special formula, the treaty might not enter into force at all if not effectiv

all new Member States were to accede. Some non-EU treaties fall into this
trap.” The alternative is for the treaty to prohibit accessions by new Member 8 729 UNTS
why there:
* 1522 UNTS 3 (No. 26369); ILM (1987), p. 1550. See also the Maastricht Treaty 1992, Title VI, ° ILM (1988
5 QZmUCII\? TR(UKTS (1994)12).  * ILM (1996), p. 75. See p. 79 above. Lmplemen
, : $279. ¢ (UK) European Communities Series No. 13 (1995), Cm 3050. " ILM (199¢
Cf. Art?cle 4 of Protocol No. 11 to the European Convention on Human Rights (ILM (1994), p. " 75 UNTS
960). Similar problems can occur with amendments: see p. 218 below. 2 ILM (199
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ENTRY INTO FORCE 133

States until the treaty is in force, or not to count their accession for the
purpose of entry into force. But the former may not be feasible politically.
Conditional on the signature (or, more usually, ratification) of certain states
specified by number, name or category. The Nuclear Non-Proliferation Treaty
1968 provided for entry into force after ratification by forty signatory states,
including ratification by the three depositary states, the Soviet Union, the
United Kingdom and the United States. The entry into force of the 1984
Protocol to the Convention on Long-Range Transboundary Air Pollution
(EMEP) required ratification by nineteen states and organisations within the
geographical scope of the Protocol which, being Europe, meant that the
instruments deposited by Canada and the United States before the entry into
force of the Protocol did not count for that purpose.” The Comprehensive
Nuclear-Test-Ban Treaty 1996 cannot enter into force until the forty-four
states named in Annex 2 to the Treaty have ratified."

On signature (or, more usually, ratification) by a minimum number of the
negotiating states (see, for example, Article 84(1) of the Vienna Convention
itself). The minimum number for a multilateral treaty is two. The four
Geneva Conventions of 1949, their Additional Protocols of 1977, and other
treaties on international humanitarian law, require only two ratifications to
enter into force. In those cases, although the treaty will at first bind only the
two states, this reflects the nature of such treaties, the purpose of which is to
protect military personnel of the parties to a conflict and civilians. A humani-
tarian law treaty therefore creates, in effect, a network of ‘bilateral treaties’
between the parties. But for most multilateral treaties the number for entry
into force is larger, often much more than the thirty-five needed to bring the
Vienna Convention into force. The UN Convention on the Law of the Sea
1982 (UNCLOS) needed sixty ratifications, as does the Statute of the
International Criminal Court 1998." A large number is usually chosen to
ensure that the treaty receives a broad measure of acceptance before it enters
into force. This will be important if it requires parties to make significant
financial contributions to a new international organisation. In the case of
UNCLQOS, this aim was not realised because the industrialised states did not
ratify until after entry into force, and then only after UNCLOS had been
effectively amended by the 1994 Implementation Agreement.” The 1984

729 UNTS 161 (No. 10485); ILM (1968), p. 809; UKTS (1970) 88; TIAS 6839. For the reason
why there are three depositaries, see p. 263 below.

ILM (1988), p. 701; UKTS (1988) 75: see Article 10(1)(a). See also Article 6 of the UNCLOS
Implementation Agreement 1994 (ILM (1994), p. 1313; UKTS (1999) 82.

ILM (1996), p. 1443. They include India, Pakistan and the United States.

75UNTS 3 (No. 17512); ILM (1977), p. 1391; UKTS (1999, 29 and 30.

ILM (1998), p. 1002. 13 TLM (1994), p. 1313; UKTS (1999) 82. See pp. 901 above.

1)
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Protocol amending the Chicago Convention required 102 ratifications, and, 30) Asin 9
not surprisingly, did not enter into force until 1998." Certain treaties to which 11) On a d
| international organisations are parties, in particular regional economic inte- on a S.c
“ gration organisations, such as the European Community, provide that, in bombu

addition to its Member States, the organisation can become a party in its own
right, except that its instrument of ratification shall not be counted in addi-
tion to those deposited by its Member States.” | /
(6) Asin 4 or 5 above, but the minimum number of states or organisations must 3 ‘; f'the treat’
also fulfil other conditions. These are often financial or economic, and
designed to ensure that the treaty does not enter into force until the states
which have a significant interest in the subject matter have ratified or, as in the
case of commodity agreements, there is a balance be ween producing and
consuming states. Article 10(1)(b) of the EMEP (see (4) above) imposed a
further condition for entry into force: that the aggregate of the UN assessment
rates for the European states which ratify had to exceed 40 per cent. The
Montreal Protocol on Substances that Deplete the Ozone Layer 1987 had a disposal 0
similar provision, entry into force being dependent on eleven ratifications assurancet

‘representing at least two-thirds of the 1986 estimated global consumption of installatio
the controlled substances [i.e., CFCs]’.!* Since the Protocol did not define
‘estimated global consumption’, the UN Secretary-General, as depositary,
notified the entry into force of the Protocol only after having obtained
confirmation, in the form of data provided by the states concerned, that the In the cat
necessary conditions for entry into force had been met."” entry intc
(7) On the exchange of instruments of ratification (bilateral treaty). lowing th
(8) (?n notification by each signatory state to the other (or others) of the comple- bring the
tion of its constitutional requirements. This formula can be used even if the Conventi
other state (or some of the other states) does not have to satisfy any such < from th
. . . . . . 1S Iro
requirements, in which case the notification would be a mere formality. The tary fim
: . : . . . . ar
notification is usually by third-person diplomatic note. Again, this is more v tary 1
common for bilateral treaties or multilateral treaties which are between only a | I force
few states. implemc
(9) In the case of a treaty constituted by an exchange of notes, on the date of the . enact it)
reply note, though a further stage (such as in 8 above) is frequently added. One 1
period it
i ul
14 TLM (1984), p. 705. tme £
!> See Article 305(1)(f) of, and Article 8 of Annex IX to, UNCLOS (ILM (1982), p- 1261; UKTS the treal
(1999) 81; and Article XI1(2) of the FAO Compliance Agreement 1993 (ILM (1994), p- 968). it will 1
Nor can the organisation and its member states usually have more votes in aggregate than the
total votes of the member states (see p. 55, note 39, above).
6 1522 UNTS 3 (No. 26369); ILM (1987), p. 1550; UKTS (1990) 19. The deadline was met. 18 TEM (1
17 See also Article 15 of the Bribery Convention 1997 (ILM (1998), p. 1). Sce further examples in 1999.5
UN Depositary Practice, paras. 226-32. 20 UKTS
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(10) Asin9above, but on a date earlier or later than that of the reply note.

(11) On adate to be agreed. The 1998 Netherlands—United Kingdom Agreement
on a Scottish Trial in the Netherlands (for -hose accused of the Lockerbie
bombing) provides that it shall enter force on a date to be agreed.'®

No provision or agreement on entry into force

If the treaty has no express provision on entry into force, and there is no
agreement about it between the negotiating states, the treaty will enter
into force as soon as all those states have consented to be bound (Article
24(2)). The Irag—United Nations Memorandum of Understanding 1998
(actually a treaty) had no provision for ratification or entry into
force.” The agreement may be implicit. No provisions were needed in
the 1995 treaty between Norway and the United Kingdom concerning the
disposal of the ‘Brent Spar’ offshore installation since it contains only
assurances by the United Kingdom about the eventual disposal of the
installation.”

Date of entry into force

In the case of multilateral treaties it is usual to provide that the date of
entry into force will be a specified number of days, weeks or months fol-
lowing the deposit of the last instrument of ratification which is needed to
bring the treaty into force (see, for example, Article 84(1) of the Vienna
Convention itself). The period may be of any length, but the normal range
is from thirty days to twelve months. This breathing space gives the depos-
itary time to notify the contracting states of the forthcoming entry into
force. In addition, contracting states may need time to bring into effect
implementing legislation which they have previously enacted (or even to
enact it). It also allows time for other necessary preparations.

One must be careful in calculating the date of entry into force. If the
period is thirty days following deposit of the last necessary instrument, the
time runs from the day after the date of deposit. If that date is 14 January
the treaty will enter into force on 13 February. If the period is one month,
it will run from the date of deposit. If that is 14 January, the treaty will

* ILM (1999), p. 926; UKTS (1999)) 43; UN Doc. §/1995/795. It entered into force on 8 January
1999. See also p. 148 below. 19 TLM (1998), p. 501.
 UKTS (1995) 65. For the 1998 Brent Spar Treaty, see UKTS (1998) 46.
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Invalidity

a matter upon which there exists abundant literary authority, a little
diplomatic authority, and almost no judic al authority.!

Not much has changed since McNair made this dispiriting observation,
except that the Convention has nine main articles on invalidity of treaties
(Articles 46—53 and 64). It has to be said, however, that the subject is not of
the slightest importance in the day-to-day work of a foreign ministry.
The author does not recall during more than thirty years of practice a
single serious suggestion that an existing treaty might be invalid. The
International Law Commission was well aware that invalidity was a rarity,
there being a natural presumption that a treaty 1s valid and its continuance
in force being the normal state of things. Nevertheless, learned works con-
tinue to devote considerable space to the topic, which has a certain fascina-
tion for lawyers.? What follows is a short account, in which we can step
back in time a little.

Violation of internal law on competence to conclude treaties

The overriding need for certainty in treaty relations is clearly reflected in
the wording of Article 46, which provides that:

(1) A State may not invoke the fact that its consent to be bound by a treaty
has been expressed in violation of a provision of its internal law regard-
ing competence to conclude treaties as invalidating its consent unless
that violation was manifest and concerned a rule of its internal law of
fundamental importance.

(2) A violation is manifest if it would be objectively evident to any State
conducting itself in the matter in accordance wita normal practice and
in good faith.

! McNair, p. 207, or duress. % Sinclair, pp. 159-81 and 203-26, contains a thorough account.
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The provision is expressed in negative formr (‘may not invoke . . . unless’)

to emphasise the exceptional character of the cases in which this ground
- might be invoked. There are a number of procedures in treaty-making,
such as ratification, which have been specifically designed to enable a state
to reflect fully before deciding whether or not to become a party, and to
comply with any constitutional requirements. States are entitled to regard
other states as having acted in good faith when its representatives express
their consent to be bound.
: Although not directly relevant, the judgment of the European Court of
| Justice in France v. Commissior’ is instructve. The Court held that the
| European Community (EC) had concluded a treaty with the United States

tion, | ; in contravention of internal EC rules governing the competence of various
aaties ' EC organs to conclude treaties. However, the Court did not claim that the
1ot of treaty was not binding on the EC in international law. Given the complex-
\istry. ity of EC internal rules, if the EC enters into a treaty in breach of those
tice a rules any internal irregularity is most unlikely to be manifest. It is there-
. The tore unlikely that the EC could invoke any rule of customary international
rarity, law which might be reflected in Article 46, or rather the equivalent article
uance in the 1986 Convention.’
scon- | If a state seeks to invoke constitutional defects after the treaty has
scina- ) entered into force and after the state has been carrying it out, it will be
nstep estopped®(i.e., prevented) from asserting the invalidity of its consent to be
bound.
Article 46 must be distinguished from Article 27, which provides that a
) party may not invoke the provisions of its internal law as justification for
es its failure to perform a treaty.” That rule applies unless the treaty has been
cted in held to be invalid. :
reaty  EES Violation of specific restrictions on authority to express consent ‘
gard- . . P
 less : An omission by the representative of a state to observe a specific (internal)
aw of : restriction on his authority to express the consent of his state to be bound g
may not be invoked as invalidating that consent unless the restriction was |
- State 1::
ce and . ’ [1994] ECR V-3641. * See pp. 55-6 above. b
* The EC is not party to the 1986 Convention, but the European Court of Justice has held that the .
rules in the 1969 Convention apply to the EC to the extent that they reflect rules of customary

v international law: Racke (Case C-162/96; ILM (1998), p. 1128) AJTL (1999) 205-9.
¢h account ® See p. 45 above. 7 See p. 144 above. :




Case No. SCSL-2003-07—PT, Prosecutor v. Kallon, Case No. SCSL-2903—08—-PT, Prosecutor v. Norman, > ’7(% b
Case No. SCSL-2003—-10-PT, Prosecutor v. Kamara

ANNEX 5:

Report of the Secretary General on the establishment of a $pecial Court for Sierra Leone,
4 October 2000, S/2000/915.
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@)y Security Council

Distr.: General
4 October 2000

Original: English

Report of the Secretary-General on the establishment of a

Special Court for Sierra Leone

I. Introduction

1. The Security Council, by its resolution 1315
(2000) of 14 August 2000, requested me to negotiate an
agreement with the Government of Sierra Leone to
create an independent special court (hereinafter “the
Special Court™) to prosecute persons who bear the
greatest responsibility for the commission of crimes
against humanity, war crimes and other serious
violations of international humanitarian law, as well as
crimes under relevant Sierra Leonean law committed
within the territory of Sierra Leone.

2. The Security Council further requested that 1
submit a report on the implementation of the
resolution, in particular on my consultations and
negotiations with the Government of Sierra Leone
concerning the establishment of the Special Court. In
the report I was requested, in particular, to address the
questions of the temporal jurisdiction of the Court; an
appeals process, including the advisability, feasibility
and appropriateness of an appeals chamber in the
Special Court, or of sharing the Appeals Chamber of
the International Tribunals for the Former Yugoslavia
and tor Rwanda; and a possible alternative host State,
should it be necessary to convene he Special Court
outside the seat of the Court in Sierra Leone, if
circumstances so require.

3. Specific recommendations were also requested by
the Security Council on the following issues:

(a) Any additional agreements that might be
required for the provision of the international
assistance necessary for the establishment and
functioning of the Special Court;

00-66177 (E) 041000
*Q066177%*

(b) The level support and
technical assistance of qualified persons required from
Member States, including, in particular, States
members of the Economic Community of West African
States (ECOWAS) and the Commonwealth, and from
the United Nations Mission in Sierra Leone
(UNAMSIL) that would be necessary for the efficient,
independent aad impartial functioning of the Special
Court;

of participation,

(¢) The amount of voluntary contributions of
funds, equipment and services, including expert
personnel from States, intergovernmental organizations
and non-governmental organizations;

(d) Whether the Special Court could receive, as
necessary and feasible, expertise and advice from the
International Tribunals for the Former Yugoslavia and
for Rwanda.

4. The present report, submitted in response to the
above requests, is in two parts. The first part (chaps. II-
VI) examines and analyses the nature and specific ity of
the Special Court, its jurisdiction (subject -matter,
temporal and personal), the organizational structure
(the Chambers and the nature of the appeals process,
the offices of the Prosecutor and the Registry),
enforcement of sentences in third States and the choice
of the alternative seat. The second part (chaps. VII and
VIII) deals with the practical implementation of the
resolution on the establishment of the Special Court. [t
describes the requirements of the Court in terms of
personnel, equipment, services and funds that would be

required of States, intergovernmental and non-
governmental organizations, the type of advice and
expertise tha: may be expected from the two

International Tribunals, and the logistical support and
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security requirements for premises and personnel that
could, under an appropriate mandate, be provided by
UNAMSIL. The Court’s requirements in all of these
respects have been placed within the specific context
of Sierra Leone, and represent the minimum necessary,
in the words of resolution 1315 (2000), “for the
efficient, independent and impartial functioning of the
Special Court”. An assessment of the viability and
sustainability of the financial mechanism envisaged,
together with an alternative solution for the
consideration of the Security Council, concludes the
second part of the report.

5. The negotiations with the Government of Sierra
Leone, represented by the Attorney General and the
Minister of Justice, were conducted in two stages. The
first stage of the negotiations, held & United Nations
Headquarters from 12 to 14 September 2000, focused
on the legal framework and constitutive instruments
establishing the Special Court: the Agreement between
the United Nations and the Government of Sierra
Leone and the Statute of the Special Court which is an
integral part thereof. (For the texts of the Agreement
and the Statute, see the annex to the present report.)

6. Following the Attorney General’s visit to
Headquarters, a small United Nations team led by
Ralph Zacklin, Assistant Secretary-General for Legal
Affairs, visited Freetown from 18 to 20 September
2000. Mr. Zacklin was accompanied by Daphna
Shraga, Senior Legal Officer, Office of the Legal
Counsel, Office of Legal Affairs; Gerald Ganz,
Security Coordination Officer, Office of the United
Nations Security Coordinator; and Robert Kirkwood,
Chief, Buildings Management, International Tribunal
tor the Former Yugoslavia. During its three-day visit,
the team concluded the negotiations on the remaining

legal issues, assessed the adequacy of possible
premises for the seat of the Special Court, their
operational state and security conditions, and had

substantive discussions on all aspects of the Special
Court with the President of Sierra Leone, senior
government officials, members of the judiciary and the
legal profession, the Ombudsman, members of civil
society, national and international non-governmental
organizations and institutions involved in child -care
programmes and rehabilitation of child ex-combatants,
as well as with senior officials of UNAMSIL.

7. In its many meetings with Sierra Leoneans of all
segments of society, the team was made aware of the
high level of expectations created in anticipation of the

establishment of a special court. If the role of the
Special Court in dealing with impunity and developing
respect for the rule of law in Sierra Leone is to be fully
understood and its educative message conveyed to
Sierra Leoneans of all ages, a broad public information
and education campaign will have to be undertaken as
an integral par: of the Court’s activities. The purpose of
such a campaign would be both to inform and to
reassure the population that while a credible Special
Court cannot be established overnight, everything
possible will be done to expedite its functioning; that
while the number of persons prosecuted before the
Special Court will be limited, it would not be selective
or otherwise discriminatory; and that although the
children of Sierra Leone may be among those who
have committed the worst crimes, they are to be
regarded first and foremost as victims. For a nation
which has attested to atrocities that only few societies
have witnessed, it will require a great deal of
persuasion to convince it that the exclusion of the
death penalty and its replacement by imprisonment is
not an “acquittal” of the accused, but an imposition of
a more humane punishment. In this public information
campaign, UNAMSIL, alongside the Government and

non-governmental organizations, could play an
important role.
8. Since the present report is limited to an analysis

of the legal framework and the practical operation of
the Special Court, it does not address in detail specifics
of the relationship between the Special Court and the
national courts in Sierra Leone, or between the Court
and the National Truth and Reconciliation
Commission. 't is envisaged, however, that upon the
establishment of the Special Court and the appointment
of its Prosecutor, arrangements regarding cooperation,
assistance and sharing of information between the
respective courts would be concluded and the status of
detainees awaiting trial would be urgently reviewed. In
a similar vein, relationship and cooperation
arrangements would be required between the
Prosecutor and the National Truth and Reconciliation
Commission, including the use of the Commission as
an alternative to prosecution, and the prosecution of
Juveniles, in particular.
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II. Nature and specificity of the
Special Court

9.  The legal nature of the Special Court, like that of
any other legal entity, is determined by its constitutive
instrument. Unlike either the International Tribunals
for the Former Yugoslavia and for Rwanda, which were
established by resolutions of the Security Council and
constituted as subsidiary organs of the United Nations,
or national courts established by law, the Special
Court, as foreseen, is established by an Agreement
between the United Nations and the Government of
Sierra Leone and is therefore a treaty -based sui generis
court of mixed jurisdiction and composition. Its
implementation at the national level would require that
the agreement is incorporated in the national law of
Sierra Leone in accordance with constitutional
requirements. Its applicable law includes international
as well as Sierra Leonean law, and it is composed of
both international and Sierra Leonean judges,’
prosecutors and administrative support staff.? As a
treaty-based organ, the Special Court is not anchored in
any existing system (i.e., United Nations administrative
law or the national law of the State of the seat) which
would be automatically applicable to its non-judicial,
administrative and financial activities. In the absence
of such a framework, it would be necessary to identify
rules for various purposes, such as recruitment, staff
administration, procurement, etc., to be applied as the
need arose.’

10. The Special Court has concurrent jurisdiction
with and primacy over Sierra Leonean courts.
Consequently, it has the power to request at any stage
of the proceedings that any national Sierra Leonean
court defer to its jurisdiction (article 8, para. 2 of the
Statute). The primacy of the Special Court, however, is
limited to the national courts of Sierra Leone and does
not extend to the courts of third States. Lacking the
power to assert its primacy over national courts in third
States in connection with the crimes committed in
Sierra Leone, it also lacks the power to request the
surrender of an accused from any third State and to
induce the compliance of its authorities with any such
request. In examining measures to enhance the
deterrent powers of the Special Court, the Security
Council may wish to consider endowing it with
Chapter VII powers for the specific purpose of
requesting the surrender ot an accused from outside the
jurisdiction of the Court.

11.  Beyond its legal and technical aspects, which in
many ways resemble those of other international
jurisdictions, the Special Court is Sierra Leone-
specific. Many of the legal choices made are intended
to address ths specificities of the Sierra Leonean
conflict, the biutality of the crimes committed and the
young age of those presumed responsible. The moral
dilemma that some of these choices represent has not
been lost upon those who negotiated its constitutive
instruments.

1. Competence of the Special Court

A. Subject-matter jurisdiction

12. The subject-matter jurisdiction of the Special
Court  comprises  crimes under  international
humanitarian law and Sierra Leonean law. It covers the
most egregious practices of mass killing, extrajudicial
executions, widespread mutilation, in particular
amputation of hands, arms, legs, lips and other parts of
the body, sexual violence against girls and women, and
sexual slavery. abduction of thousands of children and
adults, hard labour and forced recruitment into armed
groups, looting and setting fire to large urban dwellings
and villages. In recognition of the principle of legality,
in vparticular nullum crimen sine lege, and the
prohibition on retroactive criminal legislation, the
international crimes enumerated, are crimes considered
to have had the character of customary international
law at the time of the alleged commission of the crime.

1. Crimes under international law

13. In its wvesolution 1315 (2000), the Security
Council  recommended that the subject-matter
jurisdiction of the Special Court should include crimes
against humanity, war crimes and other serious
violations of international humanitarian law. Because
of the lack of any evidence that the massive, large-
scale killing in Sierra Leone was at any time
perpetrated against an identified national, ethnic, racial
or religious group with an intent to annihilate the group
as such, the Security Council did not include the crime
of genocide in its recommendation, nor was it
considered appropriate by the Secretary -General to
include it in the list of international crimes falling
within the jurisdiction of the Court.
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14. The list of crimes against humanity follows the
enumeration inciuded in the Statutes of the
International Tribunals for the Former Yugoslavia and
for Rwanda, which were patterned on article 6 of the
Nirnberg Charter. Violations of common article 3 of
the Geneva Conventions and of article 4 of Additional
Protocol II thereto committed in an armed conflict not
of an international character have long been considered
customary international law, and in particular since the
establishment of the two International Tribunals, have
been recognized as customarily entailing the individual
criminal responsibility of the accused. Under the
Statute of the International Criminal Court (ICC),
though it is not yet in force, they are recognized as war
crimes.

15. Other serious violations of international
humanitarian law falling within the jurisdiction of the
Court include:

(a) Attacks against the civilian population as
such, or against individual civilians not taking direct
part in hostilities;

(b) Attacks against peacekeeping personnel
involved in a humanitarian assistance or a
peacekeeping mission, as long as they are entitled to
the protection given to civilians under the nternational
law ot armed conflict; and

(c) Abduction and forced recruitment of
children under the age of 15 years into armed forces or
groups for the purpose of using them to participate
actively in hostilities.

16. The prohibition on attacks against civ ilians is
based on the most fundamental distinction drawn in
international humanitarian law between the civilian
and the military and the absolute prohibition on
directing attacks against the former. Its customary
international law nature is, therefore, firmly
established. Attacks against peacekeeping personnel, to
the extent that they are entitled to protection
recognized under international law to civilians in
armed conflict, do not represent a new crime. Although
established for the first time as an inte rnational crime
in the Statute of the International Criminal Court, it
was not viewed at the time of the adoption of the Rome
Statute as adding to the already existing customary
international law crime of attacks against civilians and
persons hors de combat. Based on the distinction
between peacekeepers as civilians and peacekeepers
turned combatants, the crime defined in article 4 of the

Statute of the Special Court is a specification of a
targeted group within the generally protected group of
civilians which because of its humanitarian or
peacekeeping mission deserves special protection. The
specification of the crime of attacks against
peacekeepers, however, does not imply a more serious
crime than attacks against civilians in similar
circumstances and should not entail, therefore, a
heavier penalty. ‘

17. The prohibition on the recruitment of children
below the age of 15, a fundamental element of the
protection of caildren, was for the first time established
in the 1977 Additional Protocol II to the Geneva
Conventions, article 4, paragraph 3 (c¢), of which
provides that children shall be provided with the care
and aid they require, and that in particular:

“Children who have not attained the age of
fifteen years shall neither be recruited in the
armed forces or groups nor allowed to take part in
hostilities”.

A decade later, the prohibition on the recruitment of
children below 15 into armed forces was established in
article 38, paragraph 3, of the 1989 Convention on the
Rights of the Child; and in 1998, the Satute of the
International  Criminal Court criminalized the
prohibition and qualified it as a war crime. But while
the prohibition on child recruitment has by now
acquired a customary international law status, it is far
less clear whether it is customarily recognized as a war
crime entailing the individual criminal responsibility of
the accused.

18. Owing to the doubtful customary nature of the
[CC  Statutory crime which criminalizes the
conscription or enlistment of children under the age of
15, whether forced or “voluntary”, the crime which is
included in arzicle 4 (c) of the Statute of the Special
Court is not the equivalent of the ICC provision. While
the definition of the crime as “conscripting” or
“enlisting” coanotes an administrative act of putting
one’s name on a list and formal entry into the armed
forces, the elements of the crime under the proposed
Statute of the Special Court are: (a) abduction, which
in the case of the children of Sierra Leone was the
original crime and is in itself a crime under common
article 3 of the Geneva Conventions; (b) forced
recruitment in the most general sense — administrative

formalities, obviously, notwithstanding; and
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(¢) transformation of the child into, and its use as,
among other degrading uses, a “child combatant”.

2. Crimes under Sierra Leonean law

19. The Security Council recommended that the
subject-matter jurisdiction of the Special Court should
also include crimes under relevant Sierra Leonean law
committed within the territory of Sierra Leone. While
most of the crimes committed in the Sierra Leonean
conflict during the relevant period are governed by the
international law provisions set out in articles 2 to 4 of
the Statute, recourse to Sierra Leonean law has been
had in cases where a specific situation or an aspect of it
was considered to be either unregulated or
inadequately regulated under international law. The
crimes considered to be relevant for this purpose and
included in the Statute are: offences relating to the
abuse of girls under the 1926 Prevention of Cruelty to
Children Act and offences relating to the wanton
destruction of property, and in particular arson, under
the 1861 Malicious Damage Act.

20. The applicability of two systems of law implies
that the elements of the crimes are governed by the
respective international or national law, and that the
Rules of Evidence differ according to the nature of the
crime as a common or international crime. In that
connection, article 14 of the Statute provides that the
Rules of Procedure and Evidence of the International
Criminal Tribunal for Rwanda shall be applicable
mutatis mutandis to proceedings before the Special
Court, and that the judges shall have the power to
amend or adopt additional rules, where a specific
situation is not provided for. In so doing, they may be
guided, as appropriate, by the 1965 Criminal Procedure
Act of Sierra Leone.

B. Temporal jurisdiction of the Special
Court

21. In addressing the question of the temporal
jurisdiction of the Special Court as requested by the
Security Council, a determination of the validity of the
sweeping amnesty granted under the Lomé Peace
Agreement of 7 July 1999 was first required. If valid, it
would limit the temporal jurisdiction of the Court to
offences committed after 7 July 1999; if invalid, it
would make possible a determination of a beginning
date of the temporal jurisdiction of the Court at any
time tn the pre-Lomé period.

1. The amnesty clause in the Lomé Peace
Agreement

22.  While recognizing that amnesty is an accepted
legal concept and a gesture of peace and reconciliation
at the end of a civil war or an internal armed conﬂict,"‘
the United Nations has consistently maintained the
position that amnesty cannot be granted in respect of
international crimes, such as genocide, crimes against
humanity or other serious violations of international
humanitarian law.

23. At the time of the signature of the Lomé Peace
Agreement, the Special . Representative of the
Secretary -Genzral for Sierra Leone was instructed to
append to his signature on behalf of the United Nations
a disclaimer to the effect that the amnesty provision
contained in article [X of the Agreement (“absolute and
free pardon™) shall not apply to international crimes of
genocide, crirnes against humanity, war crimes and
other serious viohtions of international humanitarian
law. This reservation is recalled by the Security
Council in a preambular paragraph of resolution 1315
(2000).

24, In the negotiations on the Statute of the Special
Court, the Government of Sierra Leone concurred with
the position of the United Nations and agreed to the
inclusion of an amnesty clause which would read as
follows:

“An amnesty granted to any person falling
within the jurisdiction of the Special Court in
respect of the crimes referred to in articles 2 to 4
of the present Statute shall not be a bar to
prosecution.”

With the denial of legal effect to the amnesty granted at
Lomé, to the extent of its illegality under international
law, the obstacle to the determination of a beginning
date of the temporal juris diction of the Court within the
pre -Lomé period has been removed.

2. Beginning date of the temporal jurisdiction

25. Tt is generally accepted that the decade-long civil
war in Sierra Leone dates back to 1991, when on 23
March of that year forces of the Revolutionary United
Front (RUF) entered Sierra Leone from Liberia and
launched a rebellion to overthrow the one -party
military rule of the All People’s Congress (APC). In
determining 1 beginning date of the temporal
jurisdiction of the Special Court within the period since

(9.1
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23 March 1991, the Secretary - General has been guided
by the following considerations: (a) the temporal
jurisdiction should be reasonably limited in time so
that the Prosecutor is not overburdened and the Court
overloaded; (b) the beginning date should correspond
to an event or a new phase in the conflict without
necessarily having any political connotations; and (c) it
should encompass the most serious crimes committed
by persons of all political and military groups and in
all geographical areas of the country. A temporal
jurisdiction limited in any of these respects would
rightly be perceived as a selective or discriminatory
justice.

26. Imposing a temporal jurisdiction on the Special
Court reaching back to 1991 would create a heavy
burden for the prosecution and the Court. The
following alternative dates were therefore considered
as realistic options:

(a) 30 November 1996 — the conclusion of the
Abidjan Peace Agreement, the first comprehensive
Peace Agreement between the Government of Sierra
Leone and RUF. Soon after its signature the Peace
Agreement had collapsed and large-scale hostilities had
resumed;

(b) 235 May 1997 — the date of the coup d’état
orchestrated by the Armed Forces Revolutionary
Council (AFRC) against the Government that was
democratically elected in early 1996. The period which
ensued was characterized by serious violations of
international humanitarian law, including, in particular,
mass rape and abduction of women, forced recruitment
of children and summary executions;

(¢) 6 January 1999 — the date on which
RUF/AFRC launched a military operation to take
control of Freetown. The first three-week period of full
control by these entities over Freetown marked the
most intensified, systematic and widespread violations
of human rights and international humanitarian law
against the civilian population. During its retreat in
February 1999, RUF abducted hundreds of young
people, particularly young women used as forced
labourers, fighting forces, human shields and sexual
slaves.

27. In considering the three options for the beginning
date of the temporal jurisdiction of the Court, the
parties have concluded that the choice of 30 November
1996 would have the benefit of putting the Sierra
Leone conflict in perspective without unneces sarily

extending the temporal jurisdiction of the Special
Court. It would also ensure that the most serious
crimes committed by all parties and armed groups
would be encompassed within its jurisdiction. The
choice of 25 May 1997 would have all these
advantages, with the disadvantage of having a political
connotation, implying, wrongly, that the prosecution of
those responsible for the most serious violations of
international humanitarian law is aimed at punishment
for their participation in the coup d’état. The last
option marks in many ways the peak of the campaign
of systematic and widespread crimes against the
civilian population, as experienced mostly by the
inhabitants of Freetown. If the temporal jurisdiction of
the Court were to be limited to that period only, it
would exclude all crimes committed before that period
in the rural areas and the countryside. In view of the
perceived advantages of the first option and the
disadvantages associated with the other options, the
date of 30 November 1996 was selected as the
beginning datz of the temporal jurisdiction of the
Special Court. a decision in which the government
negotiators have actively concurred.

28. As the armed conflict in various parts of the
territory of Sierra Leone is still ongoing, it was decded
that the temporal jurisdiction of the Special Court
should be left open-ended. The lifespan of the Special
Court, however, as distinguished from its temporal
jurisdiction, will be determined by a subsequent
agreement between the parties upon the completion of
its judicial activities, an indication of the capacity
acquired by the local courts to assume the prosecution
of the remaining cases, or the unavailability of
resources. In setting an end to the operation of the
Court, the Agreement would also dete rmine all matters
relating to enforcement of sentences, pardon or
commutation, transfer of pending cases to the local
courts and thé disposition of the financial and other
assets of the Special Court.

C. Personal jurisdiction

1. Persons “most responsible”

29. In its resolution 1315 (2000), the
Council recommended that the personal jurisdiction of
the Special Court should extend to those “who bear the
greatest responsibility for the commission of the
crimes”, whica is understood as an indication of a
limitation on the number of accused by reference to

Security
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their command authority and the gravity and scale of
the crime. I propose, however, that the more general
term “persons most responsible” should be used.

30. While those “most responsible™ obviously
include the political or military leadership, others in
command authority down the chain of command may
also be regarded “most responsible” judging by the
severity of the crime or its massive scale. “Most
responsible”, therefore, denotes both a leadership or
authority position of the accused, and a sense of the
gravity, seriousness or massive scale of the crime. It
must be seen, however, not as a test criterion or a
distinct jurisdictional threshold, but as a guidance to
the Prosecutor in the adoption of a prosecution strategy
and in making decisions to prosecute in individual
cases.

31. Within the meaning attributed to it in the present
Statute, the term “most responsible” would not
necessarily exclude children between 15 and 18 years
of age. While it is inconceivable that children could be
in a political or military leadership position (although
in Sierra Leone the rank of “Brigadier” was often
granted to children as young as 11 years), the gravity
and seriousness of the crimes they have allegedly
committed would allow for their inclusion within the
jurisdiction of the Court.

2. Individual criminal responsibility at 15 years
of age

32. The possible prosecution of children for crimes
against humanity and war crimes presents a difficult
moral dilemma. More than in any other conflict where
children have been used as combatants, in Sierra
Leone, child combatants were initially abducted,
forcibly recruited, sexually abused, reduced to slavery
of all kinds and trained, often under the influence of
drugs, to kill, maim and burn. Though feared by many
for their brutality, most if not all of these children have
been subjected to a process of psychological and
physical abuse and duress which has transformed them
from victims into perpetrators.

33. The solution to this terrible dilemma with respect
to the Special Court® could be found in a number of
options: (a) determining a minimum age of 18 and
exempting all persons under that age from
accountability and individual criminal responsibility;
(b) having children between 13 to 18 years of age, both
victims and perpetrators, recount their story before the

Truth and Reconciliation Commission or similar
mechanisms, rone of which is as yet functional; and
(c) having them go through the judicial process of
accountability without punishment, in a court of law
providing all internationally recognized guarantees of
juvenile justice.

34. The question of child prosecution was discussed
at length with the Government of Sierra Leone both in
New York and in Freetown. It was raised with all the
interlocutors of the United Nations team: the members
of the judiciary, members of the legal profession and
the Ombudsman, and was vigorously debated with
members of civil society, non-governmental
organizations and institutions actively engaged in
child -care and rehabilitation programmes.

35. The Government of Sierra Leone and
representatives of Sierra Leone civil society clearly
wish to see a process of judicial accountability for
child combataats presumed responsible for the crimes
falling within the jurisdiction of the Court. It was said
that the people of Sierra Leone would not look kindly
upon a court which failed to bring to justice children
who committed crimes of that nature and spared them
the judicial process of accountability. The international
non-governmental organizations responsible for child-
care and rehabilitation programmes, together with
some of their national counterparts, however, were
unanimous in their objection to any kind of judicial
accountability for children below 18 years of age for
fear that such a process would place at risk the entire
rehabilitation programme so painstakingly achieved.
While the extent to which this view represents the
majority view of the people of Sierra Leone is
debatable, it nevertheless underscores the importance
of the child rehabilitation programme and the need to
ensure that in the prosecution of children presumed
responsible, the rehabilitation process of scores of
other children is not endangered.

36. Given these highly diverging opinions, it is not
easy to strike a balance between the interests at stake. |
am mindful of the Security Council’s recommendation
that only thosz who bear “the greatest responsibility”
should be prosecuted. However, in view of the most
horrific aspects of the child combatancy in Sierra
Leone, the employment of this term would not
necessarily exclude persons of young age from the
jurisdiction of the Court. [ therefore thought that it
would be most prudent to demonstrate to the Security
Council for its consideration how provisions on
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prosecution of persons below the age of 18 —
“children” within the definition of the Convention on
the Rights of the Child — before an international
jurisdiction could be formulated ® Therefore, in order
to meet the concerns expressed by, in particular, those
responsible  for child care and rehabilitation
programmes, article 15, paragraph 5, of the Statute
contains the following provision:

“In the prosecution of juvenile offenders,
the Prosecutor shall ensure that the child-
rehabilitation programme is not placed at risk,
and that, where appropriate, resort should be had
to alternative truth and  reconciliation
mechanisms, to the extent of their availability.”

37. Furthermore, the Statute of the Special Court, in
article 7 and throughout the text, contains
internationally recognized standards of juvenile justice
and guarantees that juvenile offenders are treated in
dignity and with a sense of worth. Accordingly, the
overall composition of the judges should reflect their
experiences in a variety of fields, including in juvenile
justice (article 13, para. 1); the Office of the Prosecutor
should be staffed with persons experienced in gender
related crimes and juvenile justice (article 15, para. 4).
In a trial of a juvenile offender, the Spe cial Court
should, to the extent possible, order the immediate
release  of the accused, constitute a “Juvenile
Chamber”, order the separation of the trial of a juvenile
from that of an adult, and provide all legal and other
assistance and order protective measures to ensure the
privacy of the juvenile. The penalty of imprisonment is
excluded in the case of a juvenile offender, and a
number of alternative options of correctional or
educational nature are provided for instead.

38. Consequently, if the Council, also weighing in the
moral-educational message to the present and next
generation of children in Sierra Leone, comes to the
conclusion that persons under the age of 18 should be
eligible for prosecution, the statutory provisions
elaborated will strike an appropriate balance between
all conflicting interests and provide the necessary
guarantees of juvenile justice. It should also be stressed
that, ultimately, it will be for the Prosecutor to decide
if, all things considered, action should be taken against
a juvenile offender in any individual case.

IV. Organizational structure of the
Special Court

39. Organizationally, the Special Court has been
conceived as a self-contained entity, consisting of three
organs: the Chambers (two Trial Chambers and an
Appeals Chamber), the Prosecutor’s Office and the
Registry. In the establishment of ad hoc international
tribunals or special courts operating as separate
institutions, independently of the relevant national
legal system, it has proved to be necessary to comprise
within one and the same entity all three organs. Like
the two [nternational Tribunals, the Special Court for
Sierra Leone is established outside the national court
system, and the inclusion of the Appeals Chamber
within the same Court was thus the obvious choice.

A. The Chambers

40. In its resolution 1315 (2000), the Security
Council requested that the question of the advisability,
feasibility and appropriateness of sharing the Appeals
Chamber of the International Tribunals for the Former
Yugoslavia and for Rwanda should be addressed. In
analysing this option from the legal and practical
viewpoints, I have concluded that the sharing of a
single Appeals Chamber between jurisdictions as
diverse as the two International Tribunals and the
Special Court for Sierra Leone is legally unsound and
practically not feasible, without incurring unacceptably
high administrative and financial costs.

41.  While in theory the establishment of an
overarching Appeals Chamber as the ultimate judicial
authority in matters of interpretation and application of
international humanitarian law offers a guarantee of
developing a coherent body of law, in practice, the
same result may be achieved by linking the
jurisprudence of the Special Court to that of the
International Tribunals, without imposing on the shared
Appeals Chamber the financial and administrative
constraints of a formal institutional link. Article 20,
paragraph 3, of the Statute accordingly provides that
the judges of the Appeals Chamber of the Special
Court shall be guided by the decisions of the Appeals
Chamber of the Yugoslav and the Rwanda Tribunals;
article 14, paragraph 1, of the Statute provides that the
Rules of Procedure and Evidence of the Rwanda
Tribunal shall be applicable mutatis mutandis to the
proceedings before the Special Court.
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42. The sharing of one Appeals chamber between all
three jurisdictions would strain the capacity of the
already heavily burdened Appeals Chamber of the two
Tribunals in ways which could either bring about the
collapse of the appeals system as a whole, or delay
beyond acceptable human rights standards the
detention of accused pending the hearing of appeals
from either or all jurisdictions. On the assumption that
all judgements and sentencing decisions of the Trial
Chambers of he Special Court will be appealed, as
they have been in the cases of the two International
Tribunals, and that the number of accused will be
roughly the same as in each of the International
Tribunals, the Appeals Chamber would be required to
add to its current workload a gradual increase of
approximately one third.

43. Faced with an exponential growth in the number
of appeals lodged on judgements and interlocutory
appeals in relation to an increasing number of accused
and decisions rendered, the existing wo rkload of the
Appeals Chamber sitting in appeals from six Trial
Chambers of the two ad hoc Tribunals is constantly
growing. Based on current and anticipated growth in
workload, existing trends’ and the projected pace of
three to six appeals on judgements cvery year, the
Appeals Chamber has requested additional resources in
tunds and personnel. With the addition of two Trial
Chambers of the Special Court, making a total of eight
Trial Chambers for one Appeals Chamber, the burden
on the Yugoslav and Rwanda Appeals Chamber would
be untenable, and the Special Court would be deprived
of an effective and viable appeals process.

44. The financial costs which would be entailed for
the Appeals Chamber when sitting on appeals from the
Special Court will have to be bore by the regular
budget, regardless of the financial mechanism
established for the Special Court itself. These financial
costs would include also costs of translation into
French, which is one of the working languages of the
Appeals Chamber of the International Tribunals; the
working language of the Special Court will be English.

45. In his letter to the Legal Counsel in response to
the request for comments on the eventuality of sharing
the Appeals Chamber of the two international Tribunals

with the Special Court. the President of the
International Tribunal for the Former Yugoslavia
wrote:

“With regard to paragraph 7 of Security
Council resolution 1313 (2000), while the sharing
of the Appeals Chamber of {the two International
Tribunals] with that of the $ecial Court would
bear the significant advantage of ensuring a better
standardization of international humanitarian law,
it appeared that the disadvantages of this
option — excessive increase of the Appeals
Chambers’ workload, problems arising from the
mixing of sources of law, problems caused by the
increase in travelling by the judges of the Appeals
Chambers and difficulties caused by mixing the

different judges of the three tribunals —
outweigh its benefits.”®
46. For these reasons, the parties came to the

conclusion that the Special Court should have two Trial
Chambers, each with three judges, and an Appeals
Chamber with five judges. Article 12, paragraph 4,
provides for extra judges to sit on the bench in cases
where protracted proceedings can be foreseen and it is
necessary to make certain that the proceedings do not
have to be discontinued in case one of the ordinary
judges is unable to continue hearing the case.

B. The Prosecutor

47.  An international prosecutor will be appointed by
the Secretary-General to lead the investigations and
prosecutions, with a Sierra Leonean Deputy. The
appointment of an international prosecutor will
guarantee thar the Prosecutor is, and is seen to be,
independent, cbjective and impartial.

C. The Registrar

48. The Registrar will service the Chambers and the
Office of the Prosecutor and will have the
responsibility for the financial management and
external relations of the Court. The Registrar will be
appointed by the Secretary- General as a staff member
of the United Nations.

V. Enforcement of sentences

49. The possibility of serving prison sentences in
third States is provided for in article 22 of the Statute.
While imprisonment shall normally be served in Sierra
Leone, particular circumstances, such as the security

~
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risk entailed in the continued imprisonment of some of
the convicted persons on Sierra Leonean territory, may
require their relocation to a third State.

50. Enforcement of sentences in third countries will
be based on an agreement between the Special Court®
and the State of enforcement. In seeking indications of
the willingness of States to accept convicted persons,
priority should be given to those which have already
concluded similar agreements with either of the
International Tribunals, as an indication that their
prison facilities meet the minimum standards of
conditions of detention. Although an agreement for the
enforcement of sentences will be concluded between
the Court and the State of enforcement, the wishes of
the Government of Sierra Leone should be respected.
In that connection, preference was expressed for such
locations to be identified in an East African State.

VI. An alternative host country

51. In paragraph 7 of resolution 1315 (2000), the
Security Council requested that the question of a
possible alternative host State be addressed, should it
be necessary to convene the Special Court outside its
seat in Sierra Leone, if circumstances so required. As

the efforts of the United Nations Secretariat, the
Government of Sierra Leone and other interested
Member States are currently focused on the

establishment of the Special Court in Sierra Leone, it is
proposed that the question of the alternative seat
should be addressed in phases. An important element in
proceeding with this issue is also the way in which the
Security Council addresses the present report, that is, if
a Chapter VII element is included.

52. In the first phase, criteria for the choice of the
alternative seat should be determined and a range of
potential host countries identified. An agreement, in
principle, should be sought both from the Government
of Sierra Leone for the transfer of the Special Court to
the State of the alternative seat, and from the
authorities of the latter, for the relocation of the seat to
its territory.

53. In the second phase, a technical assessment team
would be sent to identify adequate premises in the third
State or States. Once identified, the three parties,
namely, the United Nations, the Government of Sierra
Leone and the Government of the altern ative seat,

I3

would conclude a Framework Agreement, or “an

agreement to agree” for the transfer of the seat when
circumstances so required. The Agreement would
stipulate the nature of the circumstances which would
require the transter of the seat and an undertaking to
conclude in such an eventuality a Headquarters
Agreement. Such a principled Agreement would
facilitate the transfer of the seat on an emergency basis

and enable the conclusion of a Headquarters
Agreement soon thereafter.
54. In the choice of an alternative seat for the Special

Court, the following considerations should be taken
into account: the proximity to the place where the
crimes were committed, and easy access to victims,
witnesses and accused. Such proximity and easy access
will greatly facilitate the work of the Prosecutor, who
will continue to conduct his investigations in the
territory of Sierra Leone.!® During the negotiations, the
Government expressed a preference for a West African
alternative seat, in an English-speaking country sharing
a common-law legal system.

VII. Practical arrangements for the
operation of the Special Court

55. The Agreement and the Statute of the Special
Court establish the legal and institutional framework of
the Court and the mutual obligations of the parties with
regard, in particular, to appointments to the Chambers,
the Office of the Prosecutor and the Registry and, the
provision of premises. However, the practical
arrangements tor the establishment and operation of
the Special Court remain outside the scope of the
Agreement in the sense that they depend on
contributions of personnel, equipment, services and
funds from Member States and intergovernmental and
non-governmental organizations. It is somewhat
anomalous, therefore, that the parties which establish
the Special Ccurt, in practice, are dependent for the
implementation of their treaty obligations on States and
international organizations which are not parties to the
Agreement or otherwise bound by its provisions.

56. Proceeding from the premise that voluntary
contributions would constitute the financial mechanism
of the Special Court, the Security Council requested
the Secretary -General to include in the report
recommendations regarding the amount of voluntary
contributions, as appropriate, of funds, equipment and
services to the Special Court, contributions in

-
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personnel, the kind of advice and expertise expected of
the two ad hoc Tribunals, and the type of support and
technical assistance to be provided by UNAMSIL. In
considering the estimated requirements of the Special
Court in all of these respects, it must be borne in mind
that at the current stage, the Government of Sierra
Leone is unable to contribute in any significant way to
the operational costs of the Special Court, other than in
the provision of premises, which would require
substantial refurbishment, and the appointment of
personnel, some of whom may not even be Sierra
Leonean nationals. The requirements set out below
should therefore be understood for all practical
purposes as requirements that have to be met through
contributions from sources other than the Government
of Sierra Leone.

A. Estimated requirements of the Special
Court for the first operational phase

1. Personnel and equipment

57. The personnel requirements of the Special Court
for the initial operational phase'! are estimated to

include:

(a) Eight Trial Chamber judges (3 sitting judges
and 1 alternate judge in each Chamber) and 6 Appeals
Chamber judges (5 sitting judges and 1 alternate
Judge), 1 law clerk, 2 support staff for each Chamber
and 1 security guard detailed to each judge (14);

(b) A Prosecutor and a Deputy Prosecutor, 20
investigators, 20 prosecutors and 26 support staff;

(c) A Registrar, a Deputy Registrar, 27
administrative support staff and 40 security o fficers;

(d) Four staff in the Victims and Witnesses
Unit;
and 12

(e) One correction officer security

officers in the detention facilities.

58. Based on the United Nations scale of salaries for
a one-year period, the personnel requirements along
with the corresponding equipment and vehicles are
estimated on a very preliminary basis to be US$ 22
million. The calculation of the personnel requirements
is premised on the assumption that all persons
appointed (whether by the United Nations or the
Government of Sierra Leone) will be paid from United
Nations sources.

359, In seeking qualified personnel from States
Members of the United Nations, the importance of
obtaining such personnel from members of the
Commonwealth, sharing the same language and
common-law egal system, has been recognized. The
Office of Legal Affairs has therefore approached the
Commonwealth Secretariat with a request to identify
possible candidates for the positions of judges,
prosecutors, Registrar, investigators and administrative
support staff. How many of the Commonwealth
countries would be in a position to voluntarily
contribute such personnel with their salaries and
emoluments is an open question. A request similar to
that which has been made to the Commonwealth will
also be made to the Economic Community of West
African States (ECOWAS).

2. Premises

60. The second most significant component of the
requirements of the Court for the first operational
phase is the cost of premises. During its visit to
Freetown, the United Nations team visited a number of
facilities and buildings which the Government believes
may accommodate the Special Court and its detention
facilities: the High Court of Sierra Leone, the Miatta
Conference Centre and an adjacent hotel, the
Presidential Lodge, the Central Prison (Pademba Road
Prison), and the New England Prison. In evaluating
their state of operation, the team concluded that none
of the facilities offered were suitable or could be made
operational without substantial investment. The use of
the existing High Court would incur the least
expenditure (estimated at $1.5 million); but would
considerably disrupt the ordinary schedule of the Court
and eventually bring it to a halt. Since it is located in
central Freetown, the use of the High Court would
pose, in addition, serious security risks. The use of the
Conference Centre, the most secure site visited, would
require large-scale renovation, estimated at $35.8
million. The Presidential Lodge was ruled out on
security grounds.

61. In the light of the above, the team has considered
the option of constructing a prefabricated, self-
contained compound on government land. This option
would have the advantage of an easy expansion paced
with the growth of the Special Court, a salvage value at
the completior of the activities of the Court, the
prospect of a donation in kind and construction at no

11
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rental costs. The estimated cost of this option is $2.9
million.

62. The two detention facilities visited by the team
were found to be inadequate in their current state. The
Central Prison (Pademba Road Prison) was ruled out
for lack of space and security reasons. The New
England Prison would be a possible option at an
estimated renovation cost of $600,000.

63. The estimated cost requirements of personnel and
premises set out in the present report cover the two
most significant components of its prospective budget
for the first operational stage. Not included in the
present report are the general operational costs of the
Special Court and of the detention facilities; costs of
prosecutorial and investigative activities; conference
services, including the employment of court translators
from and into English, Krio and other tribal languages;
and defence counsel, to name but a few.

B. Expertise and advice from the two
International Tribunals

64. The kind of advice and expertise which the two
International Tribunals may be expected to share with
the Special Court for Sierra Leone could take the form
of any or all of the following: consultations among
judges of both jurisdictions on matters of mutual
interest; training of prosecutors, investigators and
administrative support staff of the Special Court in The
Hague, Kigali and Arusha, and training of such
personnel on the spot by a team of prosecutors,
investigators and administrators fom both Tribunals;
advice on the requirements for a Court library and
assistance in its establishment, and sharing of
information, documents, judgements and other relevant
legal material on a continuous basis.

65. Both International Tribunals have expressed
willingness to share their experience in all of these
respects with the Special Court. They have accordingly
offered to convene regular meetings with the judges of
the Special Court to assist in adopting and formulating
Rules of Procedure based on experience acquired in the
practice of both Tribunals; to train personnel of the
Special Court in The Hague and Arusha to enable them
to acquire practical knowledge of the operation of an
international tribunal; and when necessary, to
temporarily deploy experie nced staff, including a
librarian, to the Special Court. [n addition, the

12

International Tribunal tor the Former Yugoslavia has
offered to provide to the Special Court legal material in
the form of CD-ROMs containing motions, decisions,
judgements, court orders and the like. The transmission
of such material to the Special Court in the period
pending the establishment of a full-fledged library
would be of great assistance.

C. Support and technical assistance from
UNAMSIL

66. The support and technical assistance of
UNAMSIL in  providing  security, logistics,
administrative support and temporary accommodation
would be necessary in the first operational phase of the
Special Court. In the precarious security situation now
prevailing in Sierra Leone and given the state of the
national security forces, UNAMSIL represents the only
credible force capable of providing adequate security
to the personnzl and the premises of the Special Court.
The specificities of the security measures required
would have to be elaborated by the United Nations, the
Government of Sierra Leone and UNAMSIL, it being
understood, however, that any such additional tasks
entrusted to UNAMSIL would have to be approved by
the Security Council and reflected in a revised mandate
with a commensurate increase in financial, staff and
other resources.

67. UNAMSIL’s support could be
provided in the areas of finance, personnel and
procurement. Utilizing the existing administrative
support in UNAMSIL, including, when feasible, shared
facilities and communication systems, would greatly
tacilitate the start-up phase of the Special Court and
reduce the overall resource requirements. In that
connection, limited space at the headquarters of
UNAMSIL could be made available for the temporary
accommodation of the Office of the Prosecutor,
pending the establishment or refurbishment of a site for
the duration of the Special Court.

administrative

VIII. Financial mechanism of the
Special Court

68. In paragraph 8 (c) of resolution 1315 (2000), the
Security Council requested the Secretary -General to
include recommendations on “the amount of voluntary
contributions, as appropriate, of funds, equipment and
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services to the special court, including through the
offer of expert personnel that may be needed from
States, intergovernmental organizations and non-
governmental organizations”. It would thus seem that
the intention of the Council is that a Special Court for
Sierra Leone would be financed from voluntary
contributions. Implicit in the Security Council
resolution, therefore, given the paucity of resources
available to the Government of Sierra Leone, was the
intention that most if not all operational costs of the
Special Court would be borne by States Members of
the Organization in the form of voluntary
contributions.

69. The experience gained in the operation of the two
ad hoc International Tribunals provides an indication of
the scope, costs and long-term duration of the judicial
activities of an international jurisdiction of this kind.
While the Special Court differs from the two Tribunals
in its nature and legal status, the similarity in the kind
of crimes committed, the temporal, territorial and
personal scope of jurisdiction, the number of accused,
the organizational structure of the Court and the Rules
of Procedure and Evidence suggest a similar scope and
duration of operation and a similar need for a viable
and sustainable financial mechanism.

70. A financial mechanism based entirely on
voluntary contributions will not provide the assured
and continuous source of funding which would be
required to appoint the judges, the Prosecutor and the
Registrar, to contract the services of all administrative
and support staff and to purchase the necessary
equipment. The risks associated with the establishment
of an operation of this kind with insufficient funds, or
without long-term assurances of continuous availability
of funds, are very high, in terms of both moral
responsibility and loss of credibility of the
Organization, and its exposure to legal liability. In
entering into contractual commitments which the
Special Court and, vicariously, the Organization might
not be able to honour, the United Nations would expose
itself to unlimited third-party liability. A special court
based on voluntary contributions would be neither
viable nor sustainable.

71. In my view, the only realistic solution is
financing through assessed contributions. This would
produce a viable and sustainable financial mechanism
affording secure and continuous funding. It is
understood, however, that the financing of the Special

Court through assessed contributions of the Member

States would for all practical purposes transform a
treaty-based «court into a United Nations organ
governed in its financial and administrative activities
by the relevant United Nations financial and staff
regulations and rules.

72.  The Security Council may wish to consider an
alternative solution, based on the concept of a
“national jurisdiction” with international assistance,
which would rely on the existing — however
inadequate — Sierra Leonean court system, both in
terms of premises (for the Court and the detention
facilities) and administrative support. The judges,
prosecutors, investigators and administrative support
staff would be contributed by interested States. The
legal basis for the special “national” court would be a
national law, patterned on the Statute as agreed
between the United Nations and the Government of
Sierra Leone (the international crimes being
automatically incorporated into the Sierra Leonean
common-law system). Since the mandate of the
Secretary-General 1S  to  recommend  measures
consistent with resolution 1315 (2000), the present
report does not elaborate further on this alternative
other than to merely note its existence.

IX. Conclusion

73. At the request of the Security Council, the
present report sets out the legal framework and
practical arrangements for the establishment of a
Special Court for Sierra Leone. It describes the
requirements of the Special Court in terms of funds,
personnel and services and underscores the acute need
for a viable financial mechanism to sustain it for the
duration of its lifespan. It concludes that assessed
contributions is the only viable and sustainable
financial mechanism of the Special Court.

74.  As the Security Council itself has recognized, in
the past circumstances of Sierra Leone, a credible
system of justice and accountability for the very
serious crimes committed there would end impunity
and would ccatribute to the process of national
reconciliation and to the restoration and maintenance
of peace in that country. In reviewing the present report
and considering what further action must be taken, the
Council should bear in mind the expectations that have
been created and the state of urgency that permeates all
discussions of the problem of impunity in Sierra
Leone.
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Notes

' At the request of the Government, reference in the
Statute and the Agreement to “Sierra Leonean judges”
was replaced by “judges appointied by the Government
of Sierra Leone”. This would allow the Government
flexibility of choice between Sierra Leonean and non-
Sierra Leonean nationals and broaden the range of
potential candidates from within and outside Sierra
Leone.

In the case of the Tribunals for the Former Yugoslavia
and for Rwanda, the non-inclusion in any position of
nationals of the country most directly affected was
considered a condition for the impartiality, objectivity
and neutrality of the Tribunal.

w

This method may not be advisable, since the Court
would be manned by a substantial number of staff and
financed through voluntary contributions in the amount
of millions of dollars every year.

-

Article 6, paragraph 5, of the 1977 Protocol II Additional
to the Geneva Conventions and Relating to the
Protection of Non-intemational Armed Conflicts
provides that:

“At the end of hostilities, the authorities in
power shall endeavour to grant the broadest
possible amnesty to persons who have participated
in the armed conflict, or those deprived of their
liberty for reasons related to the armed conflict,
whether they are interned or detained.”

w

The jurisdiction of the national courts of Sierra Leone is
not limited by the Statute, except in cases where they
have to defer to the Special Court.

ES

While there is no international law standard for the
minimum age for criminal responsibility, the ICC Statute
excludes from the jurisdiction of the Court persons under
the age of 18. In so doing, however, it was not the
intention of its drafters to establish, in general, a
minimum age for individual criminal responsibility.
Premised on the notion of complementarity between
national courts and ICC, it was intended that persons
under 18 presumed responsible for the crimes for which
the ICC had jurisdiction would be brought before their
national courts, if the national law in question provides
for such jurisdiction over minors.

7 The Appeals Chamber of the International Tribunal for
the Former Yugoslavia has so far disposed of a total of
5 appeals from judgements and 44 interlocutory appeals;
and the Appeals Chamber of the Rwanda Tribunal of
only 1 judgement on the merits with 28 interlocutory
appeals.

o

<

Letter addressed to Mr. Hans Corell, Under-Secretary-
General, The Legal Counsel, from Judge Claude Jorda,
President of the Intemational Criminal Tribunal for the
Former Yugoslavia, dated 29 August 2000.

Article 10 of the Agreement between the United Nations
and the Gcvernment endows the Special Court with a
treaty- making power “to enter into agreements with
States as may be necessary for the exercise of its
functions and for the operation of the Court”.

Criteria for the choice of the seat of the Rwanda
Tribunal were drawn up by the Security Council in its
resolution 955 (1994). The Security Council decided that
the seat of the International Tribunal shall be determined
by the Council “having regard to considerations of
justice and fairness as well as administrative efficiency,
including access to witnesses, and economy”.

It is impor-ant to stress that this estimate should be
regarded as an illustrat ion of a possible scenario. Not
until the Ragistrar and the Prosecutor are in place will it
be possible to make detailed and precise estimates
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Annex

Agreement between the United Nations and the
Government of Sierra Leone on the Establishment of
a Special Court for Sierra Leone

Whereas the Security Council, in its resolution 1315 (2000) of 14 August
2000, expressed deep concern at the very serious crimes committed within the
territory of Sierra Leone against the people of Sierra Leone and United Nations and
associated personnel and at the prevailing situation of impunity;

Whereas by the said resolution, the Security Council requested the Secretary -
General to negotiate an agreement with the Government of Sierra Leone to create an
independent special court to prosecute persons who bear the greatest responsibility
for the commission of serious violations of international humanitarian law and
crimes committed under Sierra Leonean law;

Whereas the Secretary -General of the United Nations (hereinafter “the
Secretary -General”) and the Government of Sierra Leone (hereinafter “the
Government”) have held such negotiations for the establishment of a Special Court
for Sierra Leone (hereinafter “the Special Court™);

Now therefore the United Nations and the Govemment of Sierra Leone have agreed
as follows:

Article 1
Establishment of the Special Court

1. There is hereby established a Special Court for Sierra Leone to prosecute
persons most responsible for serious violations of international humanitarian law
and Sierra Leonean law committed in the territory of Sierra Leone since 30
November 1996.

2. The Special Court shall function in accordance with the Statute of the Special
Court for Sierra Leone. The Statute is annexed to this Agreement and forms an
integral part thereof.

Article 2

Composition of the Special Court and appointment of judges

1. The Special Court shall be composed of two Trial Chambers and an Appeals
Chamber.

2. The Chambers shall be composed of eleven independent judges who shall

serve as follows:

(a) Three judges shall serve in each of the Trial Chambers, of whom one
shall be appointed by the Government of Sierra Leone, and two judges appointed by
the Secretary-General upon nominations forwarded by States, and in particular the
member States of the Economic Community of West African States and the
Commonwealth, at the invitation of the Secretary -General;

(b) Five judges shall serve in the Appeals Chamber, of whom two shall be
appointed by the Government of Sierra Leone and three judges shall be appointed

15
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by the Secretary -General upon nominations forwarded by States, and in particular
the member States of the Economic Community of West African States and the
Commonwealth, at the invitation of the Secretary -General.

3. The Government of Sierra Leone and the Secretary-General shall consult on
the appointment of judges.

4. Judges shall be appointed for a four-year term and shall be eligible for
reappointment.

3. In addition to the judges sitting in the Chambers and present at every stage of
the proceedings, the presiding judge of a Trial Chamber or the Appeals Chamber
shall designate an alternate judge appointed by either the Government of Sierra
Leone or the Secretary -General to be present at each stage of the trial and to replace
a judge if that judge is unable to continue sitting.

Article 3
Appointment of a Prosecutor and a Deputy Prosecutor

1. The Secretary-General, after consultation with the Government of Sierra
Leone, shall appoint a Prosecutor for a four-year term. The Prosecutor shall be
eligible for reappointment.

2. The Government of Sierra Leone, in consultation with the Secretary -General
and the Prosecutor, shall appoint a Sierra Leonean Deputy Prosecutor to assist the
Prosecutor in the conduct of the investigations and prosecutions.

3. The Prosecutor and the Deputy Prosecutor shall be of high moral character and
possess the highest level of professional competence and extensive experience in the
conduct of investigations and prosecution of criminal cases. The Prosecutor and the
Deputy Prosecutor shall be independent in the performance of their functions and
shall not accept or seek instructions from any Government or any other source.

4. The Prosecutor shall be assisted by such Sierra Leonean and international staff
as may be required to perform the functions assigned to 1im or her effectively and
efficiently.

Article 4
Appointment of a Registrar

l. The Secretary -General, in consultation with the President of the Special Court,
shall appoint a Registrar who shall be responsible for the servicing of the Chambers

and the Office of the Prosecutor, and for the recruitment and administration of all
support staff. He or she shall also administer the financial and staff resources of the

Special Court.

2. The Registrar shall be a staff member of the United Nations. He or she shall
serve a four-year term and shall be eligible for reappointment,

Article 5
Premises

The Government shall provide the premises for the Special Court and such
utilities, facilities and other services as may be necessary tor its operation.
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Article 6
Expenses of the Special Court’

The expenses of the Special Court shall ...

Article 7
Inviolability of premises, archives and all other documents

I. The premises of the Special Court shall be inviolable. The competent
authorities shall take whatever action may be necessary "o ensure that the Special
Court shall not be dispossessed of all or any part of the premises of the Court
without its express consent.

2. The property, funds and assets of the Special Court, wherever located and by
whomsoever held, shall be immune from search, seizure, requisition, confiscation,
expropriation and any other form of interference, whether by executive,
administrative, judicial or legisiative action.

3. The archives of the Court, and in general all documents and materials made
available, belonging to or used by it, wherever located and by whomsoever held,
shall be inviolable.

Article 8
Funds, assets and other property

1. The Special Court, its funds, assets and other property, wherever located and
by whomsoever held, shall enjoy immunity from every form of legal process, except
insofar as in any particular case the Court has expressly waived its immunity. It is
understood, however, that no waiver of immunity shall extend to any measure of
execution.

2. Without being restricted by financial controls, regulations or moratoriums of
any kind, the Special Court:

(a) May hold and use funds, gold or negotiable instruments of any kind and
maintain and operate accounts in any currency and convert any currency held by it
into any other currency;

(b) Shall be free to transfer its funds, gold or currency from one country to
another, or within Sierra Leone, to the United Nations or any other agency.

Article 9
Seat of the Special Court

The Special Court shall have its seat in Sierra Leone. The Court may meet
away from its seat if it considers it necessary for the efficient exercise of its
functions, and may be relocated outside Sierra Leone, if circumstances so require,
and subject to the conclusion of a Headquarters Agreement between the Secretary -
General of the United Nations and the Government of Sierra Leone, on the one
hand, and the Government of the alternative seat, on the other.

The formulation of this article is dependent on a decision on the financial mechanism of the
Special Court.
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Article 10
Juridical capacity

The Special Court shall possess the juridical capacity necessary to:
(a) Contract;

(b) Acquire and dispose of movable and immovable property;

(¢) Institute legal proceedings;

(d) Enter into agreements with States as may be necessary for the exercise of
its functions and for the operation of the Court.

Article 11
Privileges and immunities of the judges, the Prosecutor and the Registrar

1. The judges, the Prosecutor and the Registrar, togsther with their families
torming part of their household, shall enjoy the privileges and immunities,
exemptions and facilities accorded to diplomatic agents in accordance with the 1961
Vienna Convention on Diplomatic Relations. They shall, in particular, enjoy:

(a) Personal inviolability, including immunity from arrest or detention;

(b) Immunity from criminal, civil and administrative jurisdiction in
conformity with the Vienna Convention;

(¢) Inviolability for all papers and documents;

(d) Exemption, as appropriate, from immigration rzstrictions and other alien
registrations;

(¢) The same immunities and facilities in respect of their personal baggage
as are accorded to diplomatic agents by the Vienna Convertion,;

(f) Exemption from taxation in Sierra Leone on their salaries, emoluments
and allowances.

2. Privileges and immunities are accorded to the judges, the Prosecutor and the
Registrar in the interest of the Special Court and not for the personal benefit of the
individuals themselves. The right and the duty to waive the immunity, in any case
where it can be waived without prejudice to the purpose for which it is accorded,
shall lie with the Secretary -General, in consultation with the President.

Article 12
Privileges and immunities of international and Sierra Le¢onean personnel

1. Sierra Leonean and international personnel of the Special Court shall be
accorded:

(a) I[mmunity from legal process in respect of words spoken or written and
all acts performed by them in their official capacity. Such immunity shall continue
to be accorded after termination of employment with the Special Court;

(b) Immunity from taxation on salaries, allowances and emoluments paid to
them.

2. International personnel shall, in addition thereto, be accorded:
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(a) Immunity from immigration restriction;

(b) The right to import free of duties and taxes, except for payment for
services, their furniture and effects at the time of first taking up their official duties
in Sierra Leone.

3. The privileges and immunities are granted to the officials of the Special Court
in the interest of the Court and not for their personal benefit. The right and the duty
to waive the immunity in any particular case where i can be waived without
prejudice to the purpose for which it is accorded shall lie with the Registrar of the
Court.

Article 13
Counsel

1. The Government shall ensure that the counsel of a suspect or an accused who
has been admitted as such by the Special Court shall not be subjected to any
measure which may affect the free and independent exercise of his or her functions.

2. In particular, the counsel shall be accorded:

(a) Immunity from personal arrest or detention and from seizure of personal
baggage;

(by Inviolability of all documents relating to the exercise of his or her
functions as a counsel of a suspect or accused;

(¢) Immunity from criminal or civil jurisdiction in respect of words spoken
or written and acts performed in his or her capacity as counsel. Such immunity shall
continue to be accorded after termination of his or her functions as a counsel of a
suspect or accused.

Article 14
Witnesses and experts

Witnesses and experts appearing from outside Sierra Leone on a summons or a
request of the judges or the Prosecutor shall not be prosecuted, detained or subjected
to any restriction on their liberty by the Sierra Leonean authorities. They shall not
be subjected to any measure which may affect the free ard independent exercise of
their functions.

Article 15
Security, safety and protection of persons referred to in this Agreement

Recognizing the responsibility of the Government under international law to
ensure the security, safety and protection of persons referred to in this Agreement
and its present incapacity to do so pending the restructuring and rebuilding of its
security forces, it is agreed that the United Nations Mission in Sierra Leone shall
provide the necessary security to premises and personrel of the Special Court,
subject to an appropriate mandate by the Security Council and within its
capabilities.
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Article 16
Cooperation with the Special Court

1. The Government shall cooperate with all organs of the Special Court at all
stages of the proceedings. It shall, in particular, facilitate access to the Prosecutor to
sites, persons and relevant documents required for the investigation.

2. The Government shall comply without undue de.ay with any request for
assistance by the Special Court or an order issued by the Chambers, including, but
not limited to:

(a) Identification and location of persons;
(b) Service of documents;
(c) Arrestor detention of persons;
(d) Transfer of an indictee to the Court.
Article 17
Working language
The official working language of the Special Court shall be English.
Article 18
Practical arrangements

1. With a view to achieving efficiency and cost-effectiveness in the operation of
the Special Court, a phased-in approach shall be adopted for its establishment in
accordance with the chronological order of the legal process.

2. In the first phase of the operation of the Special Court, judges, the Prosecutor
and the Registrar will be appointed along with investigative and prosecutorial staff.
The process of investigations and prosecutions and the trial process of those already
in custody shall then be initiated. While the judges of the Appeals Chamber shall
serve whenever the Appeals Chamber is seized of a matter, they shall take office
shortly before the trial process has been completed.

Article 19
Settlement of disputes

Any dispute between the Parties concerning the interpretation or application of
this Agreement shall be settled by negotiation, or by any other mutually agreed -
upon mode of settlement.

Article 20
Entry into force

The present Agreement shall enter into force on the day after both Parties have
notified each other in writing that the legal instruments for entry into force have
been complied with.

DONE at [place] on [day, month] 2000 in two copies in the English language.

For the United Nations For the Government of Sierra Leone
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Enclosure
Statute of the Special Court for Sierra Leone

Having been established by an Agreement between the United Nations and the
Government of Sierra Leone pursuant to Security Council resolution 1315 (2000) of
14 August 2000, the Special Court for Sierra Leone (hereinafter “the Special
Court”) shall function in accordance with the provisions of the present Statute.

Article 1
Competence of the Special Court

The Special Court shall have the power to prosecute persons most responsible
for serious violations of international humanitarian law and Sierra Leonean law
committed in the territory of Sierra Leone since 30 November 1996.

Article 2
Crimes against humanity

The Special Court shall have the power to prosecute persons who committed
the following crimes as part of a widespread or systematic attack against any
civilian population:

(a) Murder;

(b) Extermination;
(c)y Enslavement;
(d) Deportation;
(e) Imprisonment;
(f)  Torture;

(g) Rape, sexual slavery. en forced prostitution, forced pregnancy and any
other form of sexual violence;

(h) Persecution on political, racial, ethnic or religious grounds;

(i)  Other inhumane acts.

Article 3
VMolations of article 3 common to the Geneva Conventions and of Additi onal
Protocol 11

The Special Court shall have the power to prosecute persons who committed
or ordered the commission of serious violations of article 3 common to the Geneva
Conventions of 12 August 1949 for the Protection of War Victims, and of Additional

Protocol II thereto of 8 June 1977. These violations shall include:

(a) Violence to life, health and physical or mental well-being of persons, in
particular murder as well as cruel treatment such as torture, mutilation or any form
of corporal punishment;

(b) Collective punishments;

(¢) Taking of hostages;
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(d) Actsofterrorism;

(e} Outrages upon personal dignity, in particular bumiliating and degrading
treatment, rape, enforced prostitution and any form of indecent assault;

(f) Pillage;

(g) The passing of sentences and the carrying out of executions without
previous judgement pronounced by a regularly constituted court, affording all the
judicial guarantees which are recognized as indispensable by civilized peoples;

(h) Threats to commit any of the foregoing acts.
Article 4
Other serious violations of international humanitarian law

The Special Court shall have the power to prosecute persons who committed
the following serious violations of international humanitarian law:

{a) Intentionally directing attacks against the civilian population as such or
against individual civilians not taking direct part in hostilities;

(b) Intentionally directing attacks against personnel, installations, material,
units or vehicles involved in a humanitarian assistance or peacekeeping mission in
accordance with the Charter of the United Nations, as long as they are entitled to the
protection given to civilians or civilian objects under the international law of armed
conflict;

(¢) Abduction and forced recruitment of children under the age of 15 years
into armed forces or groups for the purpose of using them to participate actively in
hostilities.

Article 5
Crimes under Sierra Leonean law

The Special Court shall have the power to prosecute persons who have
committed the following crimes under Sierra Leonean law

(a) Offences relating to the abuse of girls under the Prevention of Cruelty to
Children Act, 1926 (Cap. 31):

(i)  Abusing a girl under 13 years of age, contrary to section 6;
(i) Abusing a girl between 13 and 14 years of age, contrary to section 7;
(iii) Abduction of a girl for immoral purposes, contrary to section 12.

(b) Offences relating to the wanton destruction of property under the
Malicious Damage Act, 1861:

(i)  Setting fire to dwelling-houses, any person being therein to section 2;
(i) Setting fire to public buildings, contrary to sections 5 and 6;

(ili} Setting fire to other buildings, contrary to section 6.
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Article 6
Individual criminal responsibility

I. A person who planned, instigated, ordered, committed or otherwise aided and
abetted in the planning, preparation or execution of a crirne referred to in articles 2
to 4 of the present Statute shall be individually responsiblz for the crime.

2. The official position of any accused persons, whether as Head of State or
Government or as a responsible government official, shall not relieve such person of
criminal responsibility nor mitigate punishment.

3. The fact that any of the acts referred to in articles 2 to 4 of the present Statute
was committed by a subordinate does not relieve his or her superior of criminal
responsibility if he or she knew or had reason to know that the subordinate was
about to commit such acts or had done so and the superior had failed to take the
necessary and reasonable measures to prevent such acts or to punish the perpetrators
thereof.

4. The fact that an accused person acted pursuant to an order of a Government or
of a superior shall not relieve him or her of criminal responsibility, but may be
considered n mitigation of punishment if the Special Court determines that justice
SO requires.

3. Individual criminal respounsibility for the crimes referred to in article 5 shall be
determined in accordance with the respective laws of Sierra Leone.

Article 7
Jurisdiction over persons of 15 years of age

1. The Special Court shall have jurisdiction over persons who were 15 years of
age at the time of the alleged commission of the crime.

2. At all stages of the proceedings, including investigation, prosecution and
adjudication, an accused below the age of 18 (hereinafter “a juvenile offender™)
shall be treated with dignity and a sense of worth, taking into account his or her
voung age and the desirability of promoting his or her rehabilitation, reintegration
into and assumption of a constructive role in society.

3. Inatrial of a juvenile offender, the Special Court shall:

(a) Consider, as a priority, the release of the juvenile, unless his or her safety
and security requires that the juvenile offender be placed under close supervision or
in a remand home; detention pending trial shall be used as a measure of last resort;

(b) Constitute a “Juvenile Chamber” composed of at least one sitting judge
and one alternate judge possessing the required qualifications and experience in
juvenile justice;

(¢)  Order the separation of his or her trial, if jointly accused with adults;

(d) Provide the juvenile with the legal, social and any other assistance in the
preparation and presentation of his or her defence, including the participation in
legal proceedings of the juvenile offender’s parent or legal guardian;

(e) Provide protective measures to ensure the privacy of the juvenile; such
measures shall include, but not be limited to, the protection of the juvenile’s
identity, or the conduct of in camera proceedings;

23



S/2000/915

2170

24

(f) In the disposition of his or her case, order aay of the following: care
guidance and supervision orders, community service orders, counselling, foster care,
correctional, educational and vocational training programmes, approved schools
and, as appropriate, any programmes of disarmamsznt, demobilization and
reintegration or programmes of child protection agencies.

Article 8
Concurrent jurisdiction

1. The Special Court and the national courts of Sierra Leone shall have
concurrent jurisdiction.

2. The Special Court shall have primacy over the national courts of Sierra Leone.
At any stage of the procedure, the Special Court may fcrmally request a national
court to defer to its competence in accordance with the present Statute and the Rules
of Procedure and Evidence.

Article 9
Non bis in idem

1. No person shall be tried before a national court of Sierra Leone for acts for
which he or she has already been tried by the Special Court.

2. A person who has been tried by a national court for the acts referred to in
articles 2 and 4 of the present Statute may be subsequently tried by the Special
Court if:

(a) The act for which he or she was tried was characterized as an ordinary
crime; or

(b)  The national court proceedings were not impartial or independent, were
designed to shield the accused from international crimina. responsibility or the case
was not diligently prosecuted.

~

3. In considering the penalty to be imposed on a person convicted of a crime
under the present Statute, the Special Court shall take into account the extent to
which any penalty imposed by a national court on the sarne person for the same act
has already been served.

Article 10
Amnesty

An amnesty granted to any person falling within the jurisdiction of the Special
Court in respect of the crimes referred to in articles 2 to 4 of the present Statute
shall not be a bar to prosecution.

Article 11
Organization of the Special Court
The Special Court shall consist of the following organs:
(a)  The Chambers, comprising two Trial Chambers and an Appeals Chamber;
(b)  The Prosecutor; and
(c) The Registry.
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Article 12
Composition of the Chambers

1. The Chambers shall be composed of eleven independent judges, who shall
serve as follows:

(a) Three judges shall serve in each of the Trial Chambers, of whom one
shall be a judge appointed by the Government of Sierre Leone. and two judges
appointed by the Secretary-General of the United Nations (hereinafter “the

£

Secretary -General™);

(b) Five judges shall serve in the Appeals Chamber, of whom two shall be
judges appointed by the Government of Sierra Leone, and three judges appointed by
the Secretary- General.

2. Each judge shall serve only in the Chamber to which he or she has been
appointed.

3. The judges of the Appeals Chamber and the judges of the Trial Chambers,
respectively, shall elect a presiding judge who shall conduct the proceedings in the
Chamber to which he or she was elected. The presiding judge of the Appeals
Chamber shall be the President of the Special Court.

4. In addition to the judges sitting in the Chambers and present at every stage of
the proceedings, the presiding judge of a Trial Chamber or the Appeals Chamber
shall designate an alternate judge appointed by either the Government of Sierra
Leone or the Secretary-General, to be present at each stage of the trial, and to
replace a judge, if that judge is unable to continue sitting.

Article 13
Qualification and appointment of judges

1. The judges shall be persons of high moral character, impartiality and integrity
who possess the qualifications required in their respective countries for appointment
to the highest judicial offices. They shall be independent in the performance of their
functions, and shall not accept or seek instructions from any Government or any
other source.

2. In the overall composition of the Chambers, due account shall be taken of the
experience of the judges in international law, including international humanitarian
law and human rights law, criminal law and juv enile justice.

3. The judges shall be appointed for a four-year period and shall be eligible for
reappointment.

Article 14
Rules of Procedure and Evidence

L. The Rules of Procedure and Evidence of the International Criminal Tribunal
for Rwanda obtaining at the time of the establishment of the Special Court shall be
applicable mutatis mutandis to the conduct of the lega proceedings before the
Special Court.

2. The judges of the Special Court as a whole may amend the Rules of Procedure
and Evidence or adopt additional rules where the applicable Rules do not, or do not
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adequately, provide for a specific situation. In so doing, they may be guided. as
appropriate, by the Criminal Procedure Act, 1965, of Sierra Leone.

Article 15
The Prosecutor

1. The Prosecutor shall be responsible for the investigation and prosecution of
persons most responsible for serious violations of interrational humanitarian law
and crimes under Sierra Leonean law committed in the territory of Sierra Leone
since 30 November 1996. The Prosecutor shall act independently as a separate organ
of the Special Court. He or she shall not seek or receive instructions from any
Government or from any other source. ‘

2. The Office of the Prosecutor shall have the power to question suspects, victims
and witnesses, to collect evidence and to conduct on -site investigations. In carrying
out these tasks, the Prosecutor shall, as appropriate, be assisted by the Sierra
Leonean authorities concerned.

3. The Prosecutor shall be appointed by the Secretary -General for a four-year
term and shall be eligible for reappointment. He or she shall be of high moral
character and possess the highest level of professional competence and have
extensive experience in the conduct of investigations and prosecution of criminal
cases.

4, The Prosecutor shall be assisted by a Sierra Leonezn Deputy Prosecutor, and
by such other Sierra Leonean and international staff as may be required to perform
the functions assigned to him or her effectively and efficiently. Given the nature of
the crimes committed and the particular sensitivities of girls, young women and
children victims of rape, sexual assault, abduction and slavery of all kinds, due
consideration should be given in the appointment of staff to the employment of
prosecutors and investigators experienced in gender-related crimes and juvenile
justice.

3. In the prosecution of juvenile offenders, the Prosecutor shall ensure that the
child -rehabilitation programme is not placed at risk and that, where appropriate,
resort should be had to alternative truth and reconciliation mechanisms, to the extent
of their availability.

Article 16
The Registry

L. The Registry shall be responsible for the administration and servicing of the
Special Court.

2. The Registry shall consist of a Registrar and such other staff as may be
required.
3. The Registrar shall be appointed by the Secretary -General after consultation

with the President of the Special Court and shall be a staff member of the United
Nations. He or she shall serve tfor a four-year term and be eligible for
reappointment.

4. The Registrar shall set up a Victims and Witnesses Unit within the Registry.
This Unit shall provide, in consultation with the Office of the Prosecutor, protective
measures and security arrangements, counselling and other appropriate assistance
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for witnesses, victims who appear before the Court and others who are at risk on
account of testimony given by such witnesses. The Unit personnel shall include
experts in trauma, including trauma related to crimes of sexual violence and
violence against children.

Article 17
Rights of the accused

1. All accused shall be equal before the Special Court.

2. The accused shall be entitled to a fair and public hearing, subject to measures
ordered by the Special Court for the protection of victims and witnesses.

3. The accused shall be presumed innocent until proved guilty according to the
provisions of the present Statute.

4. In the determination of any charge against the accused pursuant to the present
Statute, he or she shall be entitled to the following min.mum guarantees, in full

equality:
(a) To be informed promptly and in detail in a language which he or she
understands of the nature and cause of the charge against him or her;

(b) To have adequate time and facilities for the oreparation of his or her
defence and to communicate with counsel of his or her owr. choosing;

(c) To be tried without undue delay;

(d) To be tried in his or her presence, and to defend himself or herself in
person or through legal assistance of his or her own choosing; to be informed, if he
or she does not have legal assistance, of this right; and to have legal assistance
assigned to him or her, in any case where the interests of justice so require, and
without payment by him or her in any such case if he or shz does not have sufficient
means to pay for it;

(e) To examine, or have examined, the witnesses against him or her and to
obtain the attendance and examination of witnesses on his or her behalf under the
same conditions as witnesses against him or her;

()  To have the free assistance of an interpreter if he or she cannot
understand or speak the language used in the Special Court:

(g) Not to be compelled to testify against himself or herself or to confess
guilt.

Article 18
Judgement

The judgement shall be rendered by a majority of the judges of the Trial
Chamber or of the Appeals Chamber, and shall be delivered in public. It shall be
accompanied by a reasoned opinion in writing, to which separate or dissenting
opinions may be appended.

27
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Article 19
Penalties

1. The Trial Chamber shall impose upon a convicted person, other than a juvenile
offender, imprisonment for a specified number of years. In determining the terms of
imprisonment, the Trial Chamber shall, as appropriate, have recourse to the practice
regarding prison sentences in the International Criminal Tribunal for Rwanda and
the national courts of Sierra Leone.

2. In imposing the sentences, the Trial Chamber should take into account such
factors as the gravity of the offence and the ndividual circumstances of the
convicted person.

3. In addition to imprisonment, the Trial Chamber may order the forfeiture of the
property, proceeds and any assets acquired unlawfully or by criminal conduct, and
their return to their rightful owner or tothe State of Sierra Leone.

Article 20
Appellate proceedings

1. The Appeals Chamber shall hear appeals from persons convicted by a Trial
Chamber or from the Prosecutor on the following grounds:

(a) A procedural error;
(b) Anerroronaquestion of law invalidating the decision;
(c) Anerror of fact which has occasioned a miscarriage of justice.

2. The Appeals Chamber may affirm, reverse or revise the decisions taken by the
Trial Chamber.

3. The judges of the Appeals Chamber of the Special Court shall be guided by the
decisions of the Appeals Chamber of the International Tribunals for the Former
Yugoslavia and for Rwanda. In the interpretation and application of the laws of
Sierra Leone, they shall be guided by the decisions of the Supreme Court of Sierra
Leone.

Article 21
Review proceedings

1. Where a new fact has been discovered which was not known at the time of the
proceedings before the Trial Chamber or the Appeals Chamber and which could
have been a decisive factor in reaching the decision, the convicted person or the
Prosecutor may submit an application for review of the judgement.

2. An application for review shall be submitted to the Appeals Chamber. The
Appeals Chamber may reject the application if it considers it to be unfounded. If it
determines that the application is meritorious, it may, as aparopriate:

(a) Reconvene the Trial Chamber:

(b) Retain jurisdiction over the matter.
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Article 22
Enforcement of sentences

1. Imprisonment shall be served in Sierra Leone. If circumstances so require,
imprisonment may also be served in any of the States which have concluded with
the International Criminal Tribunal for Rwanda or the International Tribunal for the
Former Yugoslavia an agreement for the enforcement of sentences, and which have
indicated to the Registrar of the Special Court their willingness to accept convicted
persons. The Special Court may conclude similar agreements for the enforcement of
sentences with other States.

2. Conditions of imprisonment, whether in Sierra Leone or in a third State, shall
be governed by the law of the State of enforcement subject to the supervision of the
Special Court. The State of enforcement shall be bound by the duration of the
sentence, subject to article 23 of the present Statute.

Article 23
Pardon or commutation of sentences

If, pursuant to the applicable law of the State in which the convicted person is
imprisoned, he or she is eligible for pardon or commutation of sentence, the State
concerned shall notify the Special Court accordingly. There shall only be pardon or
commutation of sentence if the President of the Special Court, in consultation with
the judges, so decides on the basis of the interests of justice and the general
principles of law.

Article 24
Working language
The working language of the Special Court shall be English.
Article 25
Annual report

The President of the Special Court shall submit an annual report on the
operation and activities of the Court to the Secretary -General and to the Government
of Sierra Leone.

29
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The attitude of national legal systems to international law

The attitude of municipal law to international law is much less zasy to
summarize than the attitude of international law to municipal law. For one
thing, the laws of different countries vary greatly in this respect. If one
examines constitutional texts, especially those of developing countries
which are usually keen on emphasizing their sovereignty, the finding is that
most states do not give primacy to international law over their own muni-
cipal law." However, this does not necessarily mean that most states would
disregard international law altogether. Constitutional texts can form a
starting point for analysis. What also matters is internal legislation, the
attitude of the national courts and administrative practice, which is often
ambiguous and inconsistent. The prevailing approach in practice appears
to be dualist, regarding international law and internal law as different
systems requiring the incorporation of international rules on the national
level. Thus, the effectiveness of international law generally depends on the
criteria adopted by national legal systems.

The most important questions of the attitude of national legal systems
to international law concern the status of international treaties and of
international customary law, including general principles of international

‘law. The analysis of municipal law in relation to the European Community

is a special area beyond the scope of the following."

Treaties

The status of treaties in national legal systems varies considerably.'” In the
United Kingdom, for example, the power to make or ratify treaties
belongs to the Queen on the advice of the Prime Minister, a Minister of
the Crown, an Ambassador or other officials, though by the so-called
Ponsonby Rule, as a matter of constitutional convention, the Executive
will not normally ratify a treaty until twenty-one parliamentary days after
the treaty has been laid before both Houses of Parliament. Consequently, a
treaty does not automatically become part of English law; otherwise the
Queen could alter English law without the consent of Parliament, which
would be contrary to the basic principle of English constitutional law that
Parliament has a monopoly of legislative power. There is an exception
concerning treaties regulating the conduct of warfare'’ which is probably
connected with the rule of English constitutional law which gives the
Queen, acting on the advice of her ministers, the power to declare war
without the consent of Parliament. If a treaty requires changes in English
law, it is necessary to pass an Act of Parliament in order to bring English
law into conformity with the treaty. If the Act is not passed, the treaty is
stll binding on the United Kingdom from the international point of view,
and the United Kingdom will be responsible for not complying with the
treaty.

An Act of Parliament giving effect to a treaty in English law can be
repealed by a subsequent Act of Parliament; in these circumstances there is
a conflict between international law and English law, since international
law regards the United Kingdom as still bound by the treaty, but English
courts cannot give effect to the treaty.'* However, English courrs usually

10 See A. Cassese, Modern
Constitutions and international Law,
RdC 192 (1985-1l), 331 et seq.

11 See F. Caportorti, European
Communities: Community Law and
Municipal Law, EPIL 1l (1995), 165-70.
See Chapter 6 below, 95-6.

12 See, for example, F.G. Jacobs/S.
Raberts (eds), The Effect of Treaties in
Domestic Law (UK Nationai Committee
of Comparative Law), 1987; M. Duffy,
Practical Problems of Giving Effect to
Treaty Obligations — The Cost of
Consent, AYIL 12 {1988/9), 16-21;
W.K. Hastings, New Zealand Treaty
Practice with Particular Reference to the
Treaty of Waitangi, /CLQ 38 (1989), 668
et seq.; R. Heuser, Der Abschiuf3
volkerrechtlicher Vertrage im
chinesischen Recht, ZadRY 51 (1991),
938-48; Zh. i, Effect of Treaties in
Domestic Law: Practice of the Peopie's
Republic of China, Dalhouse LJ16
(1993), 62-97; Interim Report of the
National Committee on international
Law in Municipal Courts {Japan}, Jap.
Ann. L 36 {1993), 100-62; T.H. Strom/
P Finkle, Treaty Implementation: The
Canadian Game Needs Australian
Rutes, Ottawa LR 25 (1993), 39-60; G.
Buchs, Die unmittelbare Anwenabarkeit
valkerrechtlicher
Vertragsbestimmungen am Beispiel der
Rechtsprechung der Gerichte
Deutschiands, Osterreichs, der Schweiz
und der Vereinigten Staaten von
Amerika, 1993; K.S. Sik, The
Indonesian Law of Treaties 1945—1390,
1994; C. Lysaght, The Status of
international Agreements in irish
Domestic Law, 1.7 12 (1994), 171-3;
M. Leigh/M.R. Blakeslee (eds), National
Treaty Law and Practice, 1995; P.
Alston/M. Chiam (eds), Treaty-Making
and Australia: Globafisation versus
Sovereignty, 1995.

13 See Lord McNair, The Law of
Treaties, 1961, 83-91, and Porter v.
Freudenberg, [1915] 1 KB 857,
874-80.

14 Inland Revenue Commissioners v.
Collco Dealings Ltd, {1962] AC 1. Would
English courts apply subsequent Acts of
Parliament which conflicted with the
European Communities Act 19727 See
E.C.S. Wade/W. Bradley, Constitutional
and Administrative Law, 10th edn
1985, 136-8.
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try to interpret Acts of Parliament so that they do not conflict with earlier 4

15 Inland Revenue Commissioners v.

Colico Dealings Ltd, [1962] AC 1
(obiten. This rule is not limited to
{reaties which have been given effect in
English law by previous Acts of
Parliament. See R. v. Secretary of State
for Home Affairs, ex p. Bhajan Singh,
[1975] 2 AN ER 1081; R. v. Ghief
immigration Officer, Heathrow Airport,
ex p. Salamat Bibi, [1976] 3 All ER 843,
847; and Pan-American World Airways
Inc. v. Department of Trade (1975), ILR,
Vol. 60, 431, at 439. See aiso P.J. Dufty,
English Law and the European
Convention on Human Rights, /CLQ 29
(1980), 585—-618; A.J. Cunningham,
The European Convention on Human
Rights, Customary international Law
and the Constitution, /CLQ 43 (1994),
537-67.

16 See M.W. Janis, An Introduction to
International Law, 2nd edn 1993, 96.
17 Australia & New Zealand Banking
Group Ltd et al. v. Australia et al., House
of Lords, judgment of 26 October 1830,
1M 29 (1990), 671, at 694; see
Chapter 6 below, 94. On the
interpretation of treaties see R.
Gardiner, Treaty Interpretation in the
English Courts Since Fothergil! v.
Monarch Airlines (1980), ICLQ 44
(1995}, 620-9.

18 For details, see Restatement (Third),
Vol. 1, part il ch. 2, 40-69; Janis, op.
cit., 85-94; H.A. Blackmun, The
Supreme Court and the Law of Nations,
Yale LJ 104 (1994), 39-49; AM.
Weisburd, State Courts, Federal Courts
and International Cases, Yale JiL 20
(1995), 1-64.

19 U.S. v. Avarez-Machain, LM 31
(1992), 902, 112 S. Ct. 2188, 119 L.
edn 2d 441 (1992), at 453. See Janis,
op. ¢it., 91-2. In the end the case
against the Mexican doctor was
dismissed by the federal trial judge. See
also B. Baker/V. Rbe, To Abduct or To
Extradite: Does a Treaty Beg the
Question? The Alvarez-Machain
Decision in U.8. Domestic Law and
International Law, ZagRY 53 (1993},
657-88; D.C. Smith, Beyond
Indeterminacy and Self-Contradiction in
Law: Transnational Abductions and
Treaty interpretation in U.S, v. Aivarez-
Machain, FJL 6 (1995), 1-31; M.J.
Glennon, State-Sponsored Abduction: A
Comment an United States v, Alvarez-
Machain, AJIL 86 (1992), 746-56; M.
Halberstam, in Defense of the Supreme
CGourt Decision in Alvarez-Machain, ibid.,
736~48; L. Henkin, Correspondence,
AN 87 {1993), 1002,

treaties made by the United Kingdom."

As far as the United Kingdom is concerned, there 1s a very clear differ-
ence between the effects of a treaty in international law and the effects of 3
treaty in municipal law; a treaty becomes effective in international law
when it is ratified by the Queen, but it usually has no effect in municipal
law until an Act of Parliament is passed to give effect to it. In other
countries this distinction tends to be blurred. Most other common law
countries, except the United States, as will be discussed below, follow the
English tradition and strictly deny any direct internal effect of inter-
national treaties without legislative enactment. This is the case, for
example, in Canada and India.’® The House of Lords recently reaffirmed
this rule in 1989 in the International Tin case, in which Lord Oliver of
Aylmerton noted:

as a matter of constitutional law of the United Kingdom, the Royal Prerogative,
whilst it embraces the making of treaties, does not extend to aitering the law or
conferring rights upon individuals or depriving individuals of rights which they
enjoy in domestic law without the intervention of Parliament. Treaties, as it is
sometimes expressed, are not self-executing. Quite simply, a treaty is not part of
English faw unless and until it has been incorporated into the law by
legistation. ™

In the vast majority of democratic countries outside the Common-
wealth, the legislature, or part of the legislature, participates in the process
of ratification, so that ratification becomes a legislative act, and the treaty
becomes effective in international law and in municipal law simultaneously.
For instance, the Constitution of the United States provides that the
President ‘shall have power, by and with the advice and consent of the
Senate, to make treaties, provided two-thirds of the Senators present con-
cur’ (Article II (2)). Treaties ratified in accordance with the Constitution
automatically become part of the municipal law of the United States. How-
ever, this statement needs some qualification.'® Under the US Constitu-
tion, treaties of the Federal Government (as distinct from the states) are
the ‘supreme Law of the Land’, like the Constitution itself and federal law
(Article VI). Cases arising under international treaties are within the
judicial power of the United States and thus, subject to certain limitations,
within the jurisdiction of the federal courts (Article III (2)). International
agreements remain subject to the Bill of Rights and other requirements of
the US Constitution and cannot be mmplemented internally n violation
of them. If the United States fails to carry out a treaty obligation because
of its unconstitutionality, it remains responsible for the violation of the
treaty under international law.

A recent controversial decision of the US Supreme Court was given in
the Alvarez-Machain case. A Mexican doctor accused of torturing an
American narcotics agent was kidnapped in Mexico by US agents and
brought to trial in the United States. The Court held that this action was
not covered by the terms of the 1978 US-Mexico Extradition Treaty,
because its language and history would ‘not support the proposition that
the Treaty prohibits abductions outside of its terms’.'” This awkward
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interpretation of the treaty by the majority of the Supreme Court shows a
remarkable disrespect for international law and understandably provoked a
strong protest by the government of Mexico, which demanded that the
treaty be renegotiated.

Another complicating aspect, particularly under United States law,
is the distinction between ‘self-executing’ and ‘non-self-executing
agreements’.”’ In essence, the distinction concerns the issue whether an
agreement, or certain provisions thereof, should be given legal effect
without further implementing national legislation and is relevant when a
party seeks to rely on the agreement in a case before an American court.
Moreover, it 1s important to note that most United States treaties are not
concluded under Article II of the Constitution with the consent of the
Senate, but are ‘statutory’ or ‘congressional-executive agreements’ signed
by the President under ordinary legislation adopted by a majority of both
the House of Representatives and the Senate. There are also treaties called
‘executive agreements’ which the President concludes alone without the
participation of Congress.”

In the United States and in those countries following the legal tradi-
tions of continental Europe, treaties enjoy the same status as national
statutes. This means that they generally derogate pre-existing legislation
(the principle of lex posterior derogat legi priors), but are overruled by stat-
utes enacted later. It is difficult, however, to generalize in this area in view
: of considerable national modifications to this rule.

“ Some constitutions even make treaties superior to ordinary national
legislation and subordinate law, but rarely superior to constitutional law as
such. The operation of this rule in practice depends on who has the
authority to give effect to it. This may be reserved to the legislature, a
political body, excluding any review by the courts. In other cases, where
constitutional courts exist or where courts have the power of judicial
review of legislative action, the situation is often different. There are also
countries in which the authoritative interpretation of the meaning of

international treaties is a privilege of the executive branch, to secure the
control of the government over foreign affairs. To a certain extent this is
also the case in France with the result that the power of the French courts
is in effect curtailed to reject the validity of a national statute because of a
conflict with an international treaty. Thus, the view that numerous coun-
tries following the model of the French legal system have recognized the
priority of treaties is at least open to doubt.?
~ Inthe Netherlands the situation is somewhat peculiar. The Durch Con-
stitution of 1953, as revised in 1956, clearly provided that all internal law,
. &ven constitutional law, must be disregarded if it is incompatible with
p.rovisions of treaties or decisions of international organizations that are
blnfiing on all persons.” Although there is no system of judicial review of
: !eglslative acts in the Netherlands,* which in this respect follows the trad-
ttion of the United Kingdom, Dutch courts thus obtained the authority to
overrule acts of Parliament, not on grounds of unconstitutionality, but on
1€ ground that they may conflict with certain treaties or resolutions of
‘.fltf_‘—rnational organizations. However, there is a safeguard built into consti-
Mtional procedures. The Dutch Parliament has to consent to treaties

20 The case law started in 1829 with
Chief Justice John Marshall's decision
in Foster & Elam v. Neilson, 27 US (2
Pet)) 253 (1829). See T. Buergenthal,
Seif-Executing and Non-Seff-Executing
Treaties in National and International
Law, RdC 235 (1992-1V), 303-400;
C.M. Véazquez, The Four Doctrines of
Self-Executing Treaties, AJIL 89 (1995),
695723 and the comment by M.
Dominik, AJIL 90 (1996), 441.

21 See Janis, op. cit., 92; L. Wildhaber,
Executive Agreements, £PIL I (1995),
312-18.

22 See Partsch, op. ¢it,, 1195.

23 Netherlands Constitution, Article
66, as amended in 1956. See H.H.M.
Sondaal, Some Features of Dutch Treaty
Practice, NYIL 19 (1988), 179-257; H.
Schermers, Some Recent Cases
Delaying the Direct Effect of
international Treaties in Dutch Law,
Mich. JIL 10 (1989), 266 et seq.

24 Article 120 of the Dutch
Constitution provides: ‘The
constitutionality of acts of Parliament
and treaties shall not be reviewed by the
courts.’
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25 Cassese, ap. ¢it., at 411, views the
new text as 'a step backwards’. Dutch
authors do not agree, see M.C.B.
Burkens, The Complete Revision of the
Dutch Constitution, NILR (1982}, 323 et
seq.; EA. Alkema, Foreign Retations in
the 1983 Dutch Constitution, MLA
(1984), 307, at 320 et seq.; see also
the study by E.W. Vierdag, Het
nederlandse verdragencecht, 1385, On
recent developments see J. Klabbers,
The New Dutch Law on the Approval of
Treaties, ICLQ 44 (1935), 629-42.

26 See, e.g., Article 24 of the 1978
USSR Law of the Procedure for the
Gonclusion, Execution and Denunciation
of International Treaties, LM 17 (1978,
1115.

27 On the general lack (with the
axception of the former German
Democratic Republic) of constitutional
provisions or genera!l legislation on the
effect of international law in the internal
laws of the Comecon states, see K.
Skubizewski, Valkerrecht und
Landesrecht: Regelungen und
Erfahrungen in Mittel- und Osteuropa, in
W. Fiedler/G. Ress (eds),
Verfassungsrecht und Volkerrecht:
Gedachtnisschrift fir Wilhelm Karl
Geck 1988, 777 et seq.

28 G.M. Danilenko, The New Russian
Constitution and International Law, AJL
88 (1994), 451-70. See also A.
Kolodkin, Russia and International Law:
New Approaches, RBDI 26 (1993},
552-7.

29 M.F. Brzezinski, Toward
‘Constitutionalism' in Russia: The
Russian Constitutional Court, /0LQ 42
(1993), 673 ot seq.

30 Textin /LM 34 (1995), 1370 with an
introductory Note by W.E. Butler. See T.
Beknazar, Das neue Recht
vilkerrechtlicher Vertrage in Russland,
ZaoRY 56 (1995), 406~-26.

31 1978 USSR Law, op. oit.

32 E. Stein, International Law in
Internal Law: Toward Internationalization
of Central-Eastern European
Constitutions?, AJIL 88 (1994), 427~
50, at 447. See aiso £. Stein,
International Law and Internal Law in
the New Canstitutions of Central-
Eastern Europe, in £S Bernharot,
865-84; V.S. Vereshchetin. New
Constitutions and the Old Problem of
the Relationship between international
Law and National Law, £JIL 7 {1996),
29-41.

which conflict with the Constitution by a majority necessary for constj-
tutional amendments. The new text of the 1983 Constitution retained thig
power of the courts in Article 94, but has given rise to some dispute as to
whether 1t departs from the previous text as far as the relationship between
international treaties and the Constitution is concerned.” The unusual,
‘monist’ Dutch openness to the internal effect of international law, not
only in the case of treaties, may find some explanation in the fact that, asa
small country with considerable global trading and investment interests,
the Netherlands places more emphasis on the rule of law in international
relations.

The strictly ‘dualist’ tradition of the former socialist countries has been
to require a specific national legislative act before treaty obligations could
be implemented and had to be respected by national authorities.”® Thus,
their courts were not required to decide on conflicts between treaty norms
and municipal law, and international law could generally not be invoked
before them or administrative agencies, unless there was an express refer-
ence to it in domestic law.”

With the constitutional reforms in Eastern Europe there have been
some important changes. The new Russian Constitution of 1993, for
example, contains the following revolutionary clause (Article 15(4)):

The generally recognized principles and norms of international law and the inter-
national treaties of the Russian Federation shall constitute part of its legal system.
If an international treaty of the Russian Federation establishes other rules than
those stipulated by the law, the rules of the international treaty shall apply.?

Although this clause i1s comparatively broad, because it includes not
only treaties but also ‘generally recognized principles and norms of inter-
national law’, it does not give priority to these sources over the Constitu-
tion itself. What this means in practice and what the role of the new
Constitutional Court of the Russian Federation in this respect will be,
remain to be seen.” On 16 June 1995, the State Duma of the Russian
Federation adopted a Federal Law on International Treaties™ which
replaced the 1978 Law on the Procedure for the Conclusion, Execution,
and Denunciation of International Treaties of the former Soviet Union.”

Moreover, in a recent study of fifteen constitutions or draft constitu-
tions of Central-Eastern European States, Eric Stein concludes that

most incorporate treaties as an integral part of the internal order, and although
this is not clear in all instances, treaties have the status of ordinary legisiation. In
five (probably seven) instances treaties are made superior to both prior and
subsequent nationat legislation, while in three documents this exalted rank is
reserved for human rights treaties only.*

In the end, the actual implementation of such provisions by the courts
and admimstration will matter more than lofty constitutional texts.

Custom and general principles
There are some significant differences in the rules for the application of
customary international law and general principles in municipal law as

—
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ms of states members of an international organisation with separate
iIng or personality could be rendered liable for the latter’s debts.
ule of If such a rule did exist, the question would then arise as to how

that would be accepted or manifested in the context of municipal
law. This, of course, would depend upon the precise content of such

inter- a claimed international rule and, as Kerr L] noted, no such rule
‘been did exist in international law permitting action against member-states
cases “in any national court”.* It was also not possible for an English court
other to remedy the gap in international law by itself creating such a rule.??
ntme Nourse L], however, took a different position on this point, stating
apioca that “where it is necessary for an English court to decide such a
Lord question [i.e. an uncertain question of international law], and
id not whatever the doubts and difficulties, it can and must do so”.#® This,
nged, with respect, is not and cannot be the case, not least because it strikes
or the at the heart of the community-based system of international law
Shaw creation.
scover Lord Oliver in the House of Lords judgment® clearly and correctly
© This emphasised that
e may
uman Itis certainly not for a domestic tribunal in effect to legislate a rule into
existence for the purposes of domestic law and on the basis of material
irmed that is wholly indeterminate.>°
“Trade
lemise (b) Treaties >
alia to
debts As far as treaties are concerned, different rules apply as to their
\asised application within the domestic jurisdiction for very good historical

'n the
rmer.?
N was
at the '8

and political reasons. While customary law develops through the
evolution of state practice, international conventions are in the form
of contracts binding upon the signatories. For a custom to emerge
it is usual, though not always necessary, for several states to act in
a certain manner believing it to be in conformity with the law.

Therefore, in normal circumstances the influence of one particular
160, 169

¥ Ihd., p.1095; 80 ILR, p.109.

¥ Jbid.

*® Ihd., p.1118; 80 ILR, p.135.

* [1989] 3 All ER 523; 81 ILR, p.671.

% Ibid., at 554; 81 ILR, p.715.

°! See generally McNair, The Law of Treaties, 1961, pp.81-97 and Mann, “The Enforcement L
of Treaties by English Courts”, 44 Transactions of the Grotius Society, 1958-9, p.29. i
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state is not usually decisive. In the case of treaties, the states involved

may create new law that would be binding upon them
irrespective of previous practice or contemporary practice. In other
words, the influence of the executive is generally of greater impact
where treaty law is concerned than is the case with customary
law.

It follows from this that were treaties to be rendered applicable
directly within the state without any intermediate stage after signature
and ratification and before domestic operation, the executive would
be able to legislate without the legislature. Because of this, any
incorporation theory approach to treaty law has been rejected.
Indeed, as far as this topic is concerned, it seems to turn more upon
the particular relationship between the executive and legislative
branches of government than upon any pre-conceived notions of
international law.

One of the principal cases in English law illustrating this situation
is the case of the Parlement Belge.*? This involved a collision between
this ship and a British tug, and the claim for damages brought by
the latter vessel before the Probate, Divorce and Admiralty division
of the High Court. The Parlement Belge belonged to the King of the
Belgians and was used as a cargo boat. During the case, the Attorney-
General intervened to state that the Court had no jurisdiction over
the vessel as it was the property of the Belgian monarch and that
further by a political agreement of 1876 between Britain and
Belgium, the same immunity from foreign legal process as applied
to warships should apply also to this packet boat. In discussing the
case, the Court concluded that only public ships of war were entitled
to such immunity and that such immunity could not be extended
to other categories by a treaty without parliamentary consent.
Indeed, it was stated that this would be “a use of the treaty-making
prerogative of the Crown . . . without precedent, and in principle
contrary to the law of the constitution”.5?

Thus it is that treaties cannot operate of themselves within the
MmemnrequHequxmﬂngofanenabhngsmunf.TheCkownin
Britain retains the right to sign and ratify international agreements,
but is unable to legislate directly. Before a treaty can become part
of English law, an Act of Parliament is essential. This fundamental

% (1879) 4 PD 129.
% Ibid., p.154.
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proposition was clearly spelt out by Lord Oliver in the House of Lords
decision in Maclaine Watson v. Depariment of Trade and Industry.>*
He noted that:

as a matter of the constitutional law of the United Kingdom, the
royal prerogative, whilst it embraces the making of treaties, does not
extend to altering the law or conferring rights on individuals or
depriving individuals of rights which they enjoy in domestic law
without the intervention of Parliament. Treaties, as it is sometimes
expressed, are not self-executing. Quite simply, a treaty is not part of
English law unless and until it has been incorporated into the law by
legislation.5?

It therefore followed that as far as individuals were concerned such
treaties were res inter alia acta from which they cannot derive rights
and by which they cannot be deprived of rights or subjected to
obligations.’® Such sentiments were also expressed by Lord
Templeman®” and thus constitute a major restatement of the English
law position.

However, this rule does not apply to all treaties. Those relating
to the conduct of war or cession of territory do not need an
intervening act of legislation before they can be made binding
upon the citizens of the country.®® A similar situation exists also with
regard to relatively unimportant administrative agreements which
do not require ratification, providing of course they do not purport
to alter municipal law. Such exceptions occur because it is felt that,
having in mind the historical comprornises upon which the British
constitutional structure is founded, no significant legislative powers
are being lost by Parliament. In all other cases where the rights and
duties of British subjects are affected, an Act of Parliament is

3 [1989] 3 All ER 523, 531; 81 ILR, pp.671, 6&4.

 Ibid., at pp.544-45; 81 ILR, p.701.

56 Ihid.

5 Ibid., at p.526; 81 ILR, p.676.

See e.g. Brownlie, op. cit., p.48; de Smith and Brazier, Constitutional and
Administrative Law, 6th ed., 1989, pp-140-42 and Wade and Phillips, Constitutional and
Administrative Law, 9th ed., 1977, pp-303-6. See also Attorney-General for Canada v.
Attomey-Genemlfor Ontario, [1937] AC 326, 347; 8 ILR, p.41; Walker v. Baird, [1892] AC
491; Republic of Italy v. Hambro’s Bank, {19501 1 All ER 430; Cheney v. Conn, [1968] 1 WLR

242é941 ILR, p.421; Porter v. Freudenberg, [1915] 1 KB 857, 874-80 and McNair, op. cit.,
pp.89-91.
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necessary to render the provisions of the particular treaty operative
within Britain.5

There is in English law a presumption that legislation is to be so
construed as to avoid a conflict with international law. This operates
particularly where the Act of Parliamentwhich is intended to bring
the treaty into effect is itself ambiguous. Accordingly, where the
provisions of a statute implementing a treaty are capable of more
than one meaning, and one interpretation is compatble with the
terms of the treaty while others are not, it is the former approach
that will be adopted. For, as Lord Diplock pointed out:

Parliament does not intend to act in breach of international law,
including therein specific treaty obligations.®

However, where the words of a statute are unambiguous the
courts have no choice but to apply them irrespective of any conflict
with international agreements.5! Attempts have been made to
consider treaties in the context of domestic legislation not directly
enacting them, or as indications of public policy, particularly with
regard to human rights treaties,®? and it seems that account may be
taken of them in seeking to interpret ambiguous provisions.%

% By virtue of the “Ponsonby rule” Parliament is informed of the terms of treaties to
be ratified 21 days before ratification, 171 HC Deb., col.2001, 1 April 1924. This is
regarded not as a binding rule, but as a constitutional usage: see Wade and Phillips, op.
cit., p.304.

%0 Salomon v. Commissioners of Customs and Excise, [1967) 2 QB 116, 143; Post Office v.
Estuary Radio Ltd, [1968] 2 QB 740 and Brown v. Whimster, {1976] QB 297. See also National
Smokeless Fuels Ltd v. IRC, The Times, 23 April 1986, p.36 and Lord Oliver in Maclaine Watson
v. Department of Trade and Industry, [1989] 3 All ER 528, 545; 81 ILR, pp-671, 702.

®0 Ellerman Lines v. Murray, (19311 AC 126 and IRC v. Collco Dealings Lid, {19621 AC 1.
See Sinclair, “The Principles of Treaty Interpretation and their Application by the English
Courts”, 12 ICLQ, 1963, p.508 and Schreuer, “The Interpretation of Treaties by Domestic
Courts”, 45 BYIL, 1971, p.255. See also Mann, Foreign Affairs in English Courts, 1986, pp.97-
114.

* See e.g. Blathwayt v. Baron Cawley, [1976] AC 397.

% Seee.g. in the context of the European Convention on Human Rights, R v. Secretary
of State for the Home Department, ex p. Bhajan Singh, [1975] 2 All ER 1081; 61 /LR, p-260; R
v. Chuef Immigration Officer, Heathrow Aurport, ex p. Salamat Bibi, {19761 3 All ER 843; 61 ILR,
p-267; R v. Secretary of State for the Home Department, ex p. Phansopkar, {1976] QB 606, 61
ILR, p.390; Waddington v. Miah, [1974] 1 WLR 683; 57 ILR, p-175; Cassell v. Broome, [1972]
AC 1027; Malone v. MPC, [1979) Ch.%44; 74 ILR, p-304; R v. Secretary of State for the Home
Department, ex p. Anderson, [1984] 1 All ER 920 and Trawnik v. Ministry of Defence, {1984} 2
ANER791.InR v. Secretary of State for the Home Department, ex p. Brind, [1990] 1 All ER, it
was held that subordinate legislation and executive discretion did not fall into this category.
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However, ministers are under no obligation to do this in reaching
decisions.5*

In the interpretation of international treaties incorporated by
statute, the English courts have adopted a broader approach than
Is customary in statutory interpretation. In particular, recourse to
the relevant travaux préparatoires may be possible.

Lord Oliver in Maclaine Watson v. Department of Trade and
Industry® has also emphasised that the conclusion of an international
treaty is a question of fact and that while a treaty may be referred
to as part of the factual background against which a particular issue
arises, the legal results that flow from such a treaty in international
law are not such questions of fact and are thus not justiciable before
the English courts.

There are many reasons why certain issues may be non-justiciable
before the English courts,5” ranging from judicial propriety to act
of state and state immunity situations, but whether the doctrine can
or should be expressed quite so baldly may be questioned. There
may indeed be situations where legal consequences will be deemed
to flow from the existence and nature of particular unincorporated
treaties.%

Reference should also be made to the growing importance of entry
into the European Communities in this context. The case-law of the
Communities demonstrates that fundamental rights are an integral
part of the general principles of law, the observance of which the
European Court of Justice seeks to ensure. The system provides that
Community law prevails over national law and that the decisions of
the European Court are to be applied by the domestic courts of the
member-states. The potential for change through this route is,
therefore, significant.®

% See e.g. R v. Secretary of State for the Home Department, ex p. Fernandes, [1984] 2 All ER
390.

% See Buchanan v. Babco, [1978] AC 141 and Fothergill v. Monarch Airlines, [1981] AC
251; 74 ILR, p.648. Compare in the latter case the restrictive approach of Lord Wilberforce,
ind., p.278; 74 ILR, p.656 with that of Lord Diplock, ibid., p.283; 74 ILR, pp.661-62. See
also Goldman v. Thai Airways International Ltd, [1983] 3 All ER 693.

% [1989] 3 All ER 523, 545; 81 ILR, pp.671, 702.

°7 See further infra, p-128.

% See Kerr L], Maclaine Watson v. Department of Trade and Industry, [1988] 3 WLR 1033,
1075-76; 80 ILR, pp.49, 86-88.

* See e.g. Nold v. EC Commission, [1974] ECR 491, 508 and Rutili v. Ministry of Interior
of French Republic, [1975] ECR 1219.
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The meeting was called to order at 10.20 a.m.

Adoption of the agenda
The agenda was adopted.

The situation in Africa

The President: I should like to inform the
Council that I have received letters from the
representatives of Denmark, Japan, Morocco and Sierra

Leone, in which they request to be invited to
participate in the discussion of the item on the
Council’s agenda. In accordance with the usual

practice, I propose, with the consent of the Council, to
invite those representatives to participate in the
discussion without the right to vote, in accordance with
the relevant provisions of the Charter and rule 37 of the
Council’s provisional rules of procedure.

There being no objection, it is so decided.

On behalf of the Council, I extend a warm
welcome to His Excellency Mr. Momodu Koroma,
Foreign Minister of Sierra Leone.

At the invitation of the President, Mr. Koroma
(Sierra Leone) took a seat at the Council table;
Ms. Loj (Denmark), Mr. Motomura (Japan) and
Mr. Bennouna (Morocco) took the seats reserved
Jfor them at the side of the Council Chamber.

The President: In accordance with the
understanding reached in the Council’s prior
consultations, and in the absence of objection, I shall
take it that the Council agrees to extend an invitation
under rule 39 of its provisional rules of procedure to
Mr. Jean-Marie Guéhenno, Under-Secretary-General
for Peacekeeping Operations.

It is so decided. I invite Mr. Guéhenno to take a
seat at the Council table.

In accordance with the understanding reached in
the Council’s prior consultations, and in the absence of
objection, I shall take it that the Council agrees to
extend an invitation under rule 39 of its provisional
rules of procedure to Ms. Carolyn McAskie, Deputy
Emergency Relief Coordinator.

It is so decided. I invite Ms. McAskie to take a
seat at the Council table.

In accordance with the understanding reached in
the Council’s prior consultations, and in the absence of

objection, I shall take it that the Security Council
agrees to extend an invitation under rule 39 of its
provisional rules of procedure to Mr. Ivan Simonovi¢,
President of the Economic and Social Council.

It is so cecided. I invite Mr. Simonovié to take a
seat at the Council table.

I should like to inform the Council that I have
received a letter dated 15 July 2002 from the
Permanent Representative of the United Kingdom to
the United Nations that reads as follows:

“I have the honour to request that the
Security Council extend an invitation to
Mr. Sylvian Ngung, Deputy Permanent Observer
of the African Union to the United Nations, to
address the Council under rule 39 of the
provisional rules of procedure of the Security
Council during its consideration of the Mano
River Union on 18 July.”

That letter will be published as a document of the
Security Council under the symbol $/2002/761.

If T hear no objection, I shall take it that the
Council agrees to extend an invitation under rule 39 to
Mr. Sylvian Ngung.

It is so decided. I invite Mr. Ngung to take the
seat reserved for him at the side of the Council
Chamber.

The President: The Security Council will now
begin its cons:deration of the item on its agenda. The
Council is meeting in accordance with the
understanding reached in its prior consultations.

That coancludes the formal opening of this
Security Council meeting. What I would like to do now
is just to briefly explain the format of today’s
workshop.

The workshop is divided into three parts. First of
all, I am honoured to welcome Secretary-General Kofi
Annan, who will open the workshop. Then the Foreign
Minister of Sierra Leone and the Foreign Minister of
Guinea will speak. After this introductory session, we
shall move on to the first topic of the workshop, which
is “Lessons learned in Sierra Leone”. Two keynote
speakers will address us, after which members of the
Council and invited speakers will take the floor
according to the speakers’ list before us. I will
encourage everyone to keep their introductory remarks
brief, because what I would really like to facilitate this
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morning and this afternoon is plenty of time for real
debate, discussion and exchange of views.

Today is about learning the lessons from Sierra
Leone, but it is also about giving the Security Council
an opportunity to look forward and to think about the
ways in which we can use the lessons we have learned
in Sierra Leone, to apply them in other parts of Africa,
and also to reflect on what we need to do to encourage
regional peace in the Mano River Union. I hope you
will forgive me if today [ am a more interactive and
informal chair than is normal for Security Council
meetings. 1 hope that a more informal style will
facilitate the kind of debate and discussion that is more
normal in a seminar format. On that basis, I hope you
will also forgive me if, if any of you begin to run
overtime, I respectfully ask you to keep your remarks
brief. I will do my best to do that in as charming a way
as possible.

The afternoon session will focus on the way
forward for the Mano River Union and will have
exactly the same format. I shall endeavour to end the
workshop at 6 p.m. by summing up some of the main
points that will have been made and by indicating, I
hope, some kind of action plan that will take us
forward. To facilitate the discussion, I would like to
make a few introductory remarks, but I will keep them
brief, to try to give some kind of lead for the rest of the
day.

I think it is very important that we acknowledge
that the international community has brought peace to
Sterra Leone. Just two years ago it looked as if all the
efforts that we were making in Sierra Leone were on
the brink of collapse, and the Revolutionary United
Front (RUF) controlled half of Sierra Leone, including
the diamond fields. But now we have a Sierra Leone
that is stable and democratic; peaceful elections were
held in May; and the United Nations Mission in Sierra
Leone (UNAMSIL) is carrying out its mandate
confidently and effectively. What we want to see is that
peaceful situation enshrined so that the fragile peace
that we now have is not disrupted.

A lot remains to be done. There are enormous
post-conflict challenges. We need to manage the
transition from peacekeeping to peace-building. And
we need to ensure that the international community’s
investment is not wasted. So the objectives that we
have set ourselves today are to learn the lessons from
the United Nations experience in Sierra Leone that

might be relevant to other conflict situations, to
consider how the United Nations can focus more on
peace-building in Sierra Leone, and to examine what
more the United Nations can do to help reduce
subregional instability and end fighting in Liberia.

Others will talk in more detail about the lessons
we have learned from Sierra Leone, but I think the key
issues are that conflict is complex and that there are no
easy solutions. In learning the lessons from Sierra
Leone, I hope that we will be honest and as open as
possible about where we think we did the right thing,
as well as where we think we made mistakes.

With respect to the situation in the Mano River
Union, it is a region that is inherently unstable and
where there has been a cycle of conflict, with
significant refugee flows between countries. What we
need to do today is to look at ways in which we can
work with the countries in the Mano River Union to
support a regional approach, but also to think about
how the United Nations can raise its profile,
particularly in the context of the crisis in Liberia, and
facilitate and coordinate a peace process. As [ said, |
will say more as the day progresses. But I would like to
stop there.

I have great pleasure in asking the Secretary-
General to make some opening remarks.

The Secretary-General: Madam President, let
me begin by welcoming you to United Nations
Headquarters. I am very glad that you are with us today
as we review the situation in Africa and in the Mano
River subregion, and the lessons to be learned from our
experiences in Sierra Leone. Indeed, if the prospects
for Sierra Leorie look so much more promising today
than they did two years ago, that is in large measure
due to the timely intervention by your own country,
which helped to stabilize the situation. I too will be
very brief, because [ see that the head of the
Department of Peacekeeping Operations is joining the
Council in this seminar, and if I say too much, he either
will have to repeat what I have said or will have
nothing to say.

I think, Madam, that your initiative today in
organizing a workshop on lessons learned in Sierra
Leone and on how to develop a coordinated approach
to the situation in that part of Africa is no less timely,
and is extremely welcome. It comes at a critical
juncture, when the United Nations Mission in Sierra
Leone (UNAMSIL) is about to begin a new phase of its
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operations there but when, at the same time, the
escalating conflict in Liberia threatens to destabilize
the whole area.

The United Nations peacekeeping experience in
Sierra Leone offers invaluable lessons, not only
because of the success achieved so far but also,
particularly, because of the trials encountered in the
early stages of the Mission and how they were dealt
with. The combination of early command-and-control
challenges experienced by the Mission, mistakes made
in taking over from a subregional peacekeeping
operation, lack of adequate preparation and an attempt
to implement an ambitious mandate without adequate
resources resulted in a costly crisis in May 2000.
Lessons were learned the hard way from that tragic
experience. But, thank goodness, the international
community did not give up.

The Security Council, the Secretariat and the
troop contributors, as well as regional partners and
individual Member States — in particular, the United
Kingdom — took swift concerted action to correct the
situation. [ think that one of the other main lessons we
learned from this is that when we get into these
operations — in these fluid and ambiguous
situations — we have to be prepared for the
unpredictable. Indeed, we should go in prepared for
developments on the ground and have the stamina and
the will to stay the course. I think that in Sierra Leone
we did this. It holds lessons for us in other areas, too.
Therefore, it is a question of effective preparation,
adequate resources, enough analysis and information to
anticipate how the crisis is likely to develop, and the
resources and political will to stay the course until we
have achieved our objectives.

The President: I thank you, Mr. Secretary-
General, for not only setting out so briefly some of the
challenges that faced us in Sierra Leone but also for
doing it with such style.

The next speaker on my list is the Foreign
Minister of Sierra Leone, on whom I now call.

Mr. Koroma (Sierra Leone): I would like to
thank the United Kingdom Government for its
initiative in convening this meeting in the form of a
workshop. We are grateful that it will provide an
opportunity for an interactive discussion and an
exchange of views on the situation in the Mano River
Union subregion.

Madam President, if you will allow me, may I
take this opportunity to recognize the presence of the
Secretary-General. I bring you greetings, Sir, from His
Excellency President Alhaji Ahmad Tejan Kabbah, and
I thank you for your statement during our inaugural
state opening of Parliament.

This meeting is very timely. It comes at the end
of a historic and successful phase in the search for
peace and stability not only in the Mano River Union
countries but also in the West African subregion as a
whole. I refer to the situation in my country, Sierra
Leone, where we have witnessed the end of a brutal
war, the successful disarmament and demobilization of
ex-combatants under the auspices of the leadership of
the United Nations Mission in Sierra Leone
(UNAMSIL) and the holding of a violence-free and
transparent election. Secondly, this meeting is timely
because we can see patches of dark clouds floating
around the radiance of the success we are celebrating
in Sierra Leone. This is why we arc delighted that the
subject of the second session of this workshop is “The
way forward: a coordinated Mano River Union action
plan”.

The United Nations peace mission in Sierra
Leone is the largest, but certainly not the first,
undertaken by the Organization. It emerged and
developed frorn more than four decades of experience
by the United Nations in the deployment of troops and
observers wearing the blue helmets of the United
Nations to help maintain international peace and
security. It benefited from the mistakes and successes
of other peace operations.

However, the United Nations peace mission in
Sierra Leone was, in many ways, unique. It had its own
specific characteristics. And here I believe lies the first
lesson learned in UNAMSIL. The Mission in Sierra
Leone has taught us that, in deciding to deploy a peace
operation, the United Nations should take into account
the particular circumstances of the conflict it is about
to help manage or contain; the political climate of the
area surrounding the theatre of operation; and the
capacity or capability of regional and subregional
organizations to perform peacekeeping activities — the
role of the Economic Community of West African
States (ECOWAS) Monitoring Group (ECOMOG) and
its relations with the Security Council come into focus
here. The United Nations should also take into
consideration certain unique circumstances, such as the
humanitarian dimension of the conflict, the role of
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natural resources in fuelling the conflict, the interaction
between the Secretariat and troop-contributing
countries and, of course, the special role of certain
countries. By this, I mean, in our case, the role of the
United Kingdom Government in assisting the United
Nations deployment in Sierra Leone.

Sierra Leone has over the years tested the
capacity of the United Nations to operate large and
complex peace operations, ranging from the
disarmament and demobilization of ex-combatants, the
facilitation of an electoral process and the
establishment of a unique hybrid judicial process in
addressing the question of impunity, which comprises
the Special Court and the Truth and Reconciliation
Commission (TRC), each with its own specific
mandate. The Truth and Reconciliation Commission,
for example, is a quasi-judicial non-punitive
institution, whereas the Special Court operates under a
dual judicial system that will indict and judge those
persons who bear the greatest responsibility for war
crimes, genocide and crimes against humanity.

The United Nations Mission in Sierra Leone, for
all intents and purposes, has lived up to expectation in
the discharge of its mandate. Suffice it to say that
UNAMSIL’s success did not come easy. There were
many challenges. The uniqueness of the peace
operations in Sierra Leone reflects the links among
peacekeeping, peace-building, good governance,
security and post-conflict concerns; the scope of
United Nations offices in Sierra Leone also clearly
reflects these concerns. The Mission further recognizes
the cooperation between the United Nations and other
regional and bilateral partners that are providing
support. Examples of such bilateral and United Nations
cooperation are the training of Sierra Leone’s military
by the United Kingdom Government and the training of
our police force. The success of UNAMSIL in
achieving its objectives in Sierra Leone is due in large
part to its acting in concert with those partners, and this
could augur well for future United Nations peace
operations in similar situations in countries of conflict
elsewhere.

Having spoken about the lessons that the United
Nations has learned, we should remind ourselves that it
is important that these lessons be applied properly in
the subregion because the subregion itself is still a
region of conflict. The gains achieved in Sierra Leone
will be temporary without security and stability in the
subregion. The current situation in the subregion is

indeed cause for concern, as the escalating violence in
Liberia overshadows the recent success in Sierra
Leone.

Neither should we forget that before the conflict
in Liberia escalated there was conflict and much
fighting in Guinea. The arms, the ammunition and
those who were fighting in Guinea cannot be easily
wished away. They are lurking somewhere, in some
corner of the subregion, and they have not been located
yet.

The droves of refugees now swarming into our
border regions, escaping the violence and its attendant
consequences in Liberia, no doubt give rise to
speculation among members of the international
community that conflict will re-emerge in Sierra
Leone. But the mobilization of vast amounts of
financial, material, technological and human resources
to secure peace for our country must be seen by
members of the international community as an act of
faith in our nation’s survival. They must not lose hope
in us as we strive to consolidate those gains. Our
President, Alhaji Ahmad Tejan Kabbah, has not lost
sight of the need to hold continuous consultations with
other heads of State of the subregion, namely those of
Guinea and Liberia, concerning the peaceful resolution
of the crisis in the region, because the fact of the matter
is that crisis and conflict in one of the countries
indirectly affect every other country.

One would therefore be tempted to ask at this
point whether the vast amount of resources that have
been committed to Sierra Leone would be wasted
simply because we ignored the conflict in the
subregion. One would also be tempted to ask whether
the subregion itself is not a candidate for the testing of
the lessons that the United Nations has learned in
Sierra Leone.

The pacts and protocols initially signed among
the member States of the Mano River Union to enhance
the Union’s capability in promoting social, economic
and political integration became inoperative during the
periods of conflict in Liberia and in Sierra Leone. The
ideal would be to revive the defunct institutions of the
Union and effectively and efficiently to implement the
existing protocols, especially those relating to security
and defence. The deterioration of the security situation
led to another meeting of heads of State of the Mano
River Union subregion, held in February 2002 at Rabat,
Morocco. The conclusions adopted in the communiqué
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have not been effectively implemented. Nor have we
been able to revive the institutions of the Union
effectively, simply because we lack the resources to do
80.

Indeed it is now widely accepted that peace and
stability in the Mano River Union area is a key factor
for peace, stability and development in the West
African subregion. Modalities have being worked out
by countries members of the Mano River Union with a
view to revitalizing the Union and to expanding its
scope to include cooperation in the areas of politics,
security, foreign affairs and defence. The signing on 9
May 2000 of the Fifteenth Protocol to the Mano River
Union Declaration on Defence and Security has
engendered a greater degree of confidence-building and
security within the Union. Further initiatives structured
to forge dialogue and cooperation among the States
members of the Mano River Union have also been
recommended by both the African Union and the
subregional organization, the Economic Community of
West African States. Sierra Leone supports these
measures in principle, but what is lacking, of course, is
the resources to fully implement the measures that can
put the Union back in place.

I would like to conclude by saying that it must be
noted that the countries of the subregion are faced with
enormous financial constraints. Those constraints
prevent the countries of the subregion from easily
reviving the Union. My appeal is that this workshop
consider ways in which the Mano River Union
situation can be studied carefully with a view to
securing cooperation among the United Nations,
regional organizations and the countries of the Mano
River Union subregion in order to ensure that there is
support and assistance from the international
community to help build a Union, which, of course,
would take over the role of whatever organization is
currently operating in the subregion when that
organization leaves.

The President: Mr. Minister, thank you for your
very thoughtful analysis of the issues. Could I ask you
two questions? First, could you say where you think
mistakes on Sierra Leone were made by the
international community in the years running up to the
crisis and also in the last couple of years? As well, in
your statement, you mentioned the particular situation
of refugees and the ways in which you feel that this can
continue to fuel instability. Could you say something
about what you think the international community

should be doing to support Sierra Leone and the other
countries in the region with respect to the situation of
refugees?

Mr. Koroma (Sierra Leone): I believe the
situation in Sierra Leone is not one in which you can
easily single out mistakes, because it was a very fluid
situation, a situation that was evolving as time went on.
We are all aware of the teething problems that the
United Nations encountered. One would say that this
was probably one of the mistakes: it underestimated the
extent of the combatants, their ability to cause havoc
and their disregard for international protocols and
regulations, except if they were forced to comply. One
would say that if there was a mistake, that was the first.
But we consider that to be a teething problem for the
United Nations.

Afterwards, 1 think that the United Nations
evolved a very comprehensive framework. It looked at
the issue not only as an isolated security issue but also
as a governance issue. There is the fact that diamonds
were extensively considered by the United Nations; the
fact that the travel ban was imposed on many people
who were involved in the conflict in Sierra Leone; and
the fact that the arms situation in the subregion was
looked at: perhaps that is another area that needs
careful consideration. Sierra Leone should not be
treated as an island in these circumstances. We should
look a little beyond Sierra Leone and try to see what
we can do, using the lessons we have learned in Sierra
Leone, to ensure that there is stability in the region. We
all know that the boundaries that separate African
countries are to a large extent artificial. So, apart from
the boundaries being porous, the people are virtually
the same in most of those countries. Therefore,
containing corflict in one country alone might not be
the answer.

That leads me to the second question: what can
we do to ameliorate the refugee situation? First of all,
Sierra Leone lost all its infrastructure. It does not have
the money to contain the situation right now. Apart
from the fact that we did not bring all our refugees
back to Sierra Leone after the conflict, the fact remains
that our infrastructure is completely down. The flow of
Liberians into Sierra Leone is putting a heavy burden
on the little that we have left and will compound the
situation even further. There remains a need for a
continued United Nations humanitarian presence in
Sierra Leone to ensure that the refugee situation can be
handled. But the refugee situation is not only a
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humanitarian situation; it is a security situation. It is a
fact that there is conflict in Liberia and that there was
conflict in Guinea at one point. That is why the
situation exists. Therefore, the more we look at it in a
very comprehensive manner, the better it is for the
Council and for the United Nations system in general.

The President: The next speaker is the Minister
for Foreign Affairs of Guinea. I welcome Minister Fall
and give him the floor.

Mr. Fall (Guinea) (spoke in French): Madam
President, [ am very happy to be here this morning to
attend this meeting. The holding of this workshop is
the fulfilment of a promise made in this very Chamber
last January during the public debate on the situation in
Africa, and attests to your country’s continuing
commitment to the quest for peace in the Mano River
Union Basin. I am therefore extremely pleased to see
you presiding over this important meeting.

I also welcome the Secretary-General’s presence
here at the opening of the meeting, and I welcome also
the guests who have been invited to make their
valuable contributions to the success of our work.

As is well known, the peacekeeping operation in
Sierra Leone is rightly regarded as a unqualified
success for the United Nations. The gradual restoration
of peace in Sierra Leone was possible only because of
the resolve of the international community and because
of the considerable resources that were made available.

Our first conclusion, therefore, is that this United
Nations Mission was given a clear and precise mandate
and the appropriate resources were provided. My
delegation believes that these are the factors that
contributed to the success of the operation.

We believe that what was done in Sierra Leone
can be done also elsewhere in Africa — for example, in
the Democratic Republic of the Congo — if we base
ourselves on the success of that first operation. We
welcome the important achievements that have been
registered, but my delegation continues to believe that
the situation in Sierra Leone remains fragile. Stability
and the prospects for development in Sierra Leone
depend on the resolution of several problems that still
face that country.

I believe also that it must be stressed that our
Organization must continue to promote peace-building
in Sierra Leone. Some of the measures that might be
considered include the following.

The first measure could be the establishment of a
civic and political information programme for the
army, including those RUF elements that have rejoined
the army, so as to create a genuine spirit of support for
the country within the Sierra Leonean army. We believe
that this is very important.

Secondly, a restructuring of the army and of the
police could be considered, in order to ensure that they
are of a multi-cthnic character.

When the United Nations Mission in Sierra Leone
(UNAMSIL) gradually withdraws, it must do so in a
manner that is in keeping with the capacity of the
Sierra Leonean army and police to take over and to
guarantee security in the country. A hasty withdrawal
of UNAMSIL today on the basis of what has been
achieved to date is not something that we would
advise.

State authority must also be extended through
decentralization, with a primary role for women in all
sectors. We have seen the role that women have played
in the resolution of the conflict in Sierra Leone and
also in the Mano River Union Basin.

The promotion of good governance is also
important. This involves a restructuring of the
judiciary — its human resources and premises — and
the promotiorn of human rights is also essential,
because the country has witnessed serious human rights
violations, including mutilations.

An international conference of donors for
recovery and reconstruction in Sierra Leone should be
convened.  Self-sustaining projects should be
identified — projects that should be quick-impact or at
least effective in the medium term. For instance, a
better policy is needed for operating and managing the
diamond sector, so that resources from that sector can
be used in agriculture to ensure food self-sufficiency.

There must also be a programme to combat
poverty. We cannot say this often enough: poverty is
one of the basic reasons for conflicts in Africa. Indeed,
the war has plunged the Mano River Union countries
and Sierra Leone into what can only be described as
utter poverty.

While everybody seems to agree that encouraging
results have been achieved in Sierra Leone, despite the
problems I have just mentioned, it is a fact that the
situation in neighbouring Liberia is still extremely
worrisome. This is because, unlike what happened in
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Sierra Leone, the end of the war in Liberia was not
accompanied by a real exit strategy. The absence of a
policy for national reconciliation, of a programme for
the disarmament, demobilization and reintegration of
armed factions, and of an economic recovery
programme following 10 years of fighting negated the
immense sacrifices made by the Economic Community
of West African States (ECOWAS) to restore peace in
Liberia.

It is true that today armed factions continue to
fight inside the territory. These actions were
condemned by ECOWAS and by the African Union,
which, during the most recent meeting in Durban,
called on the Liberian Government to begin
negotiations with all of the factions and forces in order
to begin a constructive dialogue to ensure a better
future for the country.

Following the collapse of the Abuja and
Ouagadougou meetings, in which all actors did not
participate, the upcoming meeting to be held at Dakar,
which will be held under the auspices of President
Obasanjo of Nigeria and of President Abdoulaye Wade
of Senegal, has given rise to great expectations. We
hope that all parties will participate in this dialogue in
order that peace may be restored to Liberia.

We believe that the following additional measures
should be taken: a ceasefire throughout Liberian territory;
continued inter-Liberian  dialogue, with effective
participation by all forces, including high-level
Government authorities; adoption and implementation of a
genuine disarmament, demobilization and reintegration
programme in Liberia; and adoption of a programme for
economic recovery using primarily income from the
lumber industry and from the maritime registry.
External assistance could supplement the financing of
this economic recovery programme. The authority of
the Liberian Government must be extended to the
entire territory, particularly in areas currently under
rebel control, and along the borders.

Naturally, the international community must
remain vigilant in monitoring political normalization
and reconciliation in Liberia and the stability of the
subregion. Accordingly, we believe that maintenance of
the sanctions imposed by the Security Council is
justified. These sanctions should be lifted only once the
Liberian Government has discharged all of its
commitments under the relevant resolutions of the

Security Council. We believe that both of these aspects
are important.

I should like to say a few words about the Rabat
peace process and what has been done to follow it up.

The meeting was held on 27 February 2002 and
chaired by His Majesty King Mohammed VI, with the
participation of the Presidents of Sierra Leone, Liberia
and Guinea. Since then, several meetings were held
simultaneously in Monrovia, Freetown, Conakry and
Agadir to monitor recent developments. The
recommendations emanating from those meetings
include the need to respect the protocol on relations
between the three countries — my brother from Sierra
Leone spoke of this earlier — and the rapid
deployment of joint border security and peace-building
units. I am pleased to inform the Council that
arrangements have already been made in this
connection. A few weeks ago a Liberian delegation
was in Conakry to witness the establishment of joint
border patrols, which have already begun to play a role
on the border between the two countries. There are, of
course, the taorny issues of small arms and of
dissidents in all three countries. Unfortunately, we see
that as one of the key problems.

With regard to creating a favourable environment
to encourage the return of refugees, I can inform the
Council that significant progress has been made on the
return of Sierra Leonean refugees but, unfortunately,
given the fighting in some parts of Liberia, there has
been a new influx of refugees into Guinea and into
Sierra Leone. That has aggravated the situation in
Liberia. The organization of a ‘“caravan” to restore
confidence among the three countries remains on the
agenda. We also advocate the official reopening of
borders and the free circulation of persons and goods
among the three countries.

We believe that these sound initiatives should be
encouraged and supported by the Council to promote
the definitive return of peace and security to the Mano
river basin. Contacts are now under way, at the
initiative of Moroccan diplomacy, to hold a second
Mano River Union summit to assess progress made
since the Rabat meeting. The Economic Community of
West African States is also working hard to follow up
these matters.

I cannot conclude this short statement without
noting our regret at the delay in opening the United
Nations Office for West Africa at Dakar. All the States
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of the subregion are eagerly awaiting the opening of
that Office, which we believe could speed up the peace
process now under way in the subregion.

In conclusion, my delegation would like to thank
you once again, Madam President, for having taken this
very important initiative of organizing this workshop. I
am sure that the recommendations will help mark the
path to peace and harmony in the Mano River Union
region.

The President: I thank the representative of
Guinea for his comments, particularly as they relate to
the regional situation, and for the suggestions he made
as to the way forward.

Mr. Minister, could I ask you two questions? Just
because I asked the Foreign Minister of Sierra Leone
two questions does not mean that I am going to have
two questions for everybody. But there are two things
that came out in your comments.

We have talked about the situation, particularly as
it relates to refugees, but it would be helpful to have a
sense of other areas where you think the situation in
Sierra Leone has had a direct impact on Guinea. For
example, what were the political reactions to the crisis
in Sierra Leone? What kind of affect has there been on
the economy in Sierra Leone?

The other issue that I would like to touch on is
the role that Guinea has played and perhaps could have
played. Do you have any thoughts, looking back on the
situation, on whether Guinea could have been more
proactive in terms of getting international help for the
region, and if so, at what point in the crisis?

Mr. Fall (Guinea) (spoke in French). As a
country neighbouring Sierra Leone, Guinea is certainly
the first country to have suffered as a result of the
crisis in Sierra Leone. We had asked the international
community for a long time to do its best to stabilize the
situation in Guinea, primarily because we are in an area
that has been a conflict zone for 10 years: first, there
was the protracted war in Liberia, which had an impact
on Guinea. When we saw that the conflict was shifting
towards Sierra Leone, we began sounding the alarm to
warn that Guinea had to be helped to bear the burden of
refugees and to stabilize its own situation.

Specifically on Sierra Leone, I would say that
everything that happens in Sierra Leone is immediately
felt in Guinea. At various times three former Presidents
of Sierra Leone have found themselves in our capital,

not because we wanted them, but just because we are
close by. There are hundreds of thousands of refugees
who cross the border because of our proximity and
particularly because of the similarity between our two
populations. We believe that the artificial border with
Sierra Leone has not worked and Guinea has
immediately found itself a major host country.

So we have felt the impact in terms of the
economy, public expenditures, the environment,
deforestation and health problems. We have had no
shortage of security problems, because some of the
refugees have settled along the border, contrary to
international regulations, which has enabled rebels
often to conduct raids in Guinea to seek supplies and
even recruits among the refugees. Finally, what we had
always said would happen did happen: the rebels
attacked the country. Even now, despite the departure
of a significant number of refugees, Guinea is still
suffering the consequences of that situation.

Turning to Guinea’s role, we have always worked
to restore peace in Sierra Leone and Liberia. Guinea
worked with Nigeria and Ghana to stop the massacres
in Liberia. Even before the United Nations Mission in
Sierra Leone (UNAMSIL) arrived, those three
countries intervened on a massive scale in Sierra Leone
to restore peace. That was done through the ECOWAS
Monitoring Group (ECOMOG). We represent a
significant part of ECOMOG in Sierra Leone and we
played a stabilizing role in Sierra Leone. We call on the
international community to help stabilize the situation
in Sierra Leone, because we know that whenever things
go bad in Sierra Leone, Guinea is the first to suffer. We
continue to play this role regarding Sierra Leone and
Liberia.

The President: That concludes the introductory
remarks to our meeting. We now begin the first session
of our workshop, which deals more specifically with
the lessons learned in Sierra Leone. I would like to ask
the  Under-Secretary-General for  Peacekeeping
Operations to rake the floor.

Mr. Guéhenno: I am very pleased indeed to
participate in this workshop and I should like to
commend the President of the Council for this
important initiative. But before turning to the lessons
learned from the United Nations Mission in Sierra
Leone (UNAMSIL), let me first say in the presence of
the Foreign Minister of Sierra Leone that Sierra Leone
is today moving away from war and towards peace
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because the largest share of the achievement belongs to
the Sierra Leone Government and people, whose
efforts are the foundation of any success that the
United Nations may claim there.

The Secretary-General has already given a broad
overview of the recent experience in Sierra Leone. I
hope to provide some further detail in this meeting,
particularly regarding the United Nations response to
the grave challenge that UNAMSIL faced in May 2000.
While all the lessons of such a complex operation
cannot be captured in my short briefing today, I believe
that the key ones can be found if one looks closely at
three aspects of the experience: the adjustment of the
UNAMSIL mandate; the provision of the means to
achieve the new mandate; and the management of the
Mission to implement the mandate and consolidate the
gains made.

(Spoke in French)

When the Revolutionary United Front (RUF)
precipitated the crisis of May 2000, many observers
thought at that time that UNAMSIL had suffered grave
setbacks from which it could not recover. It is all the
more remarkable, therefore, that today, the fundamental
lesson we can draw from that experience is that, with
the necessary resolve, the Council, the troop-
contributing countries, the Economic Community of
West African States (ECOWAS) and the United
Nations were able to work together to turn the situation
around. The Council recognized that the credibility of
the United Nations was at stake and that UNAMSIL
could not be allowed to fail, or Sierra Leone be
abandoned to the crisis. Of course, the challenges we
have still to meet are formidable, but Sierra Leone is
now on the path towards peace and stability.

How did this turnaround of the situation occur?
The resolve of the Security Council to strengthen
UNAMSIL’s mandate, to build up troop levels and the
Mission’s structures, was a central factor. The new
mandate provided the basis necessary for a robust
peacekeeping force. The necessary resources were then
put in place to carry out the mandate, and we are
grateful to those Member States which heeded the
United Nations call. This allowed the Mission to follow
a two-track strategy: political engagement of the RUF,
on one hand, while denying any military option, on the
other.

It should be noted that that strategy was possible
because the Council, the United Nations Secretariat
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and the troop-contributing countries demonstrated their
unity and thus established absolute clarity concerning
the implications of the new mandate and rules of
engagement. If I may be frank, I believe in the previous
period there had been some hesitation about the
meaning and interpretation of UNAMSIL’s mandate
and rules of engagement, some hesitation among actors
in the field, in New York, and even among States
concerned. But sustained efforts were made at that time
to ensure that all key players had the same
understanding of the mandate. I believe that this bore
fruit and that there is here a basic lesson for
peacekeeping operations. Unity among the key actors is
a sine qua non for the success of any complex
operation. This in fact translates into clarity of
objectives, and clarity of objectives means also the
clarity and efficiency in the operational activity of a
mission.

As a final note on the question of the mandate, I
believe that we should learn from the UNAMSIL
experience that peacekeeping operations should always
take into account the possibility of the worst-case
scenario happening. Certainly, peacekeeping often
requires that we take calculated risks, but planning and
adequate resources take into account these risks.

(Spoke in English)

The early gaps in UNAMSIL’s strength and
capacity deserve close attention. Initially, UNASMIL
was particularly short on troops with significant
capacity for self-sustainment and had to rely on troops
with some relative limitations in training and
equipment. Fcr example, at one point, the Mission was
joined by four battalions having only one truck and
four jeeps per 800 soldiers. Also, UNASMIL faced
command and control difficulties, which stemmed in
part from the “‘re-hatting” of forces originally deployed
through regicnal arrangements. Lines of command
from UNASMIL headquarters to the field were not
always strong enough, and some UNASMIL
contingents continued to rely primarily on instructions
from their national headquarters. However, the
experience of “re-hatting” the troops demonstrated the
importance of early and close coordination between the
United Nations and the regional organization engaged
in the areas of crisis.

The operational and logistic capabilities of
various contingents were enhanced through innovative
measures. Their equipment was supplemented directly
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from United Nations resources, as well as arrangements
made with third parties. The United Kingdom played a
decisive role in that respect; its valuable assistance
must be acknowledged. Training provided under
various bilateral arrangements also contributed to
building a truly capable and credible force, and this
will continue to be needed through the final phases of
the Mission. This experience underlines the fact that
we must think of the means available to a mission as
more than simply the numbers of personnel. Their
training, the support provided to them and the political
guidance behind the mission will all determine whether
a mission has the means to implement the mandate.

The May 2000 crisis was also characterized by
the willingness, at all levels, to painstakingly review
UNAMSIL’s performance and its structure and
operations. The Council, the troop-contributing
countries, the Secretariat and UNAMSIL each played a
role in reassessing the Mission in light of the changed
circumstances on the ground. An assessment mission,
led by General Eisele, a former senior official of the
Department of Peacekeeping Operations, was
dispatched at the end of May 2000 and made broad
recommendations to the Secretary-General on
strengthening the Mission. In addition, a review of the
force command structure led to a more integrated field
command. The Special Representative of the Secretary-
General ensured that the Mission’s leadership
understood and adhered to its two-track strategy of
peace and strength. Deploying the limited number of
troops thinly, or waging war on the RUF without the
requisite mandates or equipment, might have had
disastrous consequences.

UNAMSIL implemented a  well-conceived
strategy of negotiation and the progressive
demonstration of deterrence, gradually deploying
throughout the country, including in the economically
vital diamond areas. UNAMSIL deployed in strength,
and by so doing it gave concrete meaning to the
concept of robust peacekeeping. The peacekeeping
force was not deployed to wage war, but to close the
option of war. A clear message was thus sent that the
use of force was no longer a viable strategy for those
tempted to destabilize the process. And thus,
deterrence was achieved.

Non-military elements of the Mission were also
restructured. A key element was the integration of
various United Nations elements operating in the
country through one Deputy Special Representative,

who at the same time served as the United Nations
Resident Coordinator. Another Deputy Special
Representative focused on operational and management
issues. Integration of all United Nations elements with
a peace effort is now a general aim sought in all
complex missions. UNAMSIL also took steps to
strengthen its public information capacity. The use of
the Trust Fund for quick impact projects also
underlined the importance of confidence-building
measures for the population.

More broadly, I would like to emphasize that the
success that has so far been achieved is, in large part,
the result of the integrated nature of the Mission.
Peacekeepers could not have been successful if they
had not been working side by side with human rights
specialists, with development experts and with the
humanitarian community. And we are proud to be part
of that joint and integrated effort.

In this regard, I should like to emphasize another
crucial point. The role played by your country, Madam
President, must be seen as a key element of the
international community’s response to May 2000. The
rapid assistance of your country’s troops in critical
locations on the ground, and later, the “Over the
Horizon” presence, reinforced the message sent by
UNAMSIL’s strengthened, robust force in a decisive
way.

There are important lessons to be drawn from this
experience. Undoubtedly, in specific circumstances, the
need for a lead nation, with the capacity to project
forces quickly and convincingly, will arise again.
However, I would also submit to the Council that the
approach taken for UNAMSIL will not necessarily be
applicable in all future situations. It is equally
important to recognize that, while the United Kingdom
so ably and so genero