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SPECIAL COURT FOR SIERRA LEONE
QOFFICE OF THE PROSECUTOR
FREETOWN — SIERRA LEONE

THE PROSECUTOR
Against
CHARLES GHANKAY TAYLOR ALSO KNOWN AS CHARLES GHANKAY

MACARTHUR DAPKANA TAYLOR

CASE NO. SCSL -2003 -01 - PT

PROSECUTION RESPONSE TO DEFENCE MOTION TO QUASH THE
INDICTMENT AGAINST CHARLES GHANKAY TAYLOR

L INTRODUCTION

1. The Prosecution files this response to the motion entitled “Applicant’s Motion
made under protest and without waiving of immunity accorded to a Head of State
President Charles Ghankay Taylor requesting that the Trial Chamber do quash the said
approved indictment of 7" March 2003 of Judge Bankole Thompson and that the
aforesaid purported Warrant of Arrest and Order for transfer and detention of the same
date issued by Judge Bankole Thompson of the Special Court for Sierra Leone. and all
other consequential and related order(s) granted thereafter by either the said Judge
Bankole Thompson or Judge Pierre Boutet on 12™ June 2003 against the person of the
said President Charles Ghankay Taylor be declared null and void. invalid at their
inception and that they be accordingly cancelled and/or set aside as a matter of law” (the
“Defence Motion™) filed on behalf of Charles Ghankay Taylor (the “Accused”) and the
Government of the Republic of Liberia on 23 July 2003."

! Registry Page (“RP”) 65-112.
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2. The Defence Motion requests the Trial Chamber to quash the indictment, warrant
of arrest and order for transfer and detention of the Accused, and to make certain

consequential and related orders.

3. As a preliminary matter, the Prosecution observes that the Defence Motion
purports to be filed not only on behalf of the Accused, but also on behalf of the
Government of the Republic of Liberia. The Prosecution submits that as neither the
Republic of Liberia nor its Government are parties to these proceedings”, neither has
standing to bring the present motion. Non-parties have no right to tile motions or
submissions in a case before the Special Court,® even if the non-party is a State or a
government.® It may be that if a warrant or order is addressed to a State, the State can
make submissions in relation to the validity of that warrant or order, or the State’s
obligations under it.> However, in this case, the Defence Motion does not relate to any
order addressed to the Republic of Liberia or its Government. Accordingly, all parts of
the Defence Motion in so far as it relates to the motion by the Republic of Liberia should

be struck out.

4. In relation to the Accused, the Defence Motion should be dismissed in its entirety

for the reasons given below.

“Party” is defined in Rule 2 as “The Prosecutor or the accused”.

Examples of cases in which a non-party was held not be entitled to move a Trial Chamber for
relief or to appeal against a decision of a Trial Chamber include Prosecutor v. Kolundzija, “Order on Non-
Party Motion for Discovery”, IT-95-8-PT, T. Ch. III, 29 September 1999; In the matter of Dragan Opacic,.
IT-95-7-Misc.1, Bench of App. Ch., 3 June 1997, paras. 5-6 (noting that any other ruling would open up the
Tribunal’s appeals procedures to non-parties such as witnesses, counsel, amicus curiae, and even members
of the public who might nurse a grievance against a Decision of the Trial Chamber).

¢ See, e.g., Prosecutor v. Bobetko, “Decision on Challenge by Croatia to Decision and Orders of
Confirming Judge”, IT-02-62-AR54bis & IT-02-62-AR108bis, Appeals Chamber, 29 November 2002 (in
which the Appeals Chamber rejected an application for interlocutory appeal and application for review
brought by a State against the decision of a judge to confirm an indictment and issue an arrest warrant, on
the ground that such applications by a State did not fall within any of the provisions of the Statute or Rules
of the Tribunal).

> See, e.g., Prosecutor v. Kordic and Cerkez, “Decision on the Request of the Republic of Croatia
for Review of a Binding Order”, IT-95-14/2-AR108bis, App. Ch., 9 September 1999, para. 43.
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II. ARGUMENT

A. The Defence Motion must be rejected as premature
5. The first argument in the Defence Motion does not challenge the jurisdiction of
the Special Court. Rather, it seeks to assert that the Accused has a personal immunity
from jurisdiction. The existence of jurisdiction, and the question whether there is any
immunity from the exercise of that jurisdiction, are two different things. As a matter of
logic, unless the Court has jurisdiction in a particular case, there can be no question of
invoking any immunity from that jurisdiction.® In cases where jurisdictional immunities
apply, a court has jurisdiction, but is barred from exercising that jurisdiction unless the
State in question waives the immunity. As the Defence Motion expressly recognises, in
some cases a State official who has immunity may be prosecuted for a crime after the
official has left office and no longer enjoys immunity. Clearly this would not be possible

if the court in question lacked jurisdiction in the first place.

6. Similarly, it is submitted that the second argument in the Defence Motion does
not challenge the jurisdiction of the Special Court. In relation to this second argument,
the Defence Motion expressly acknowledges that the principle of territoriality in
international law is not absolute and does not prevent a State from prosecuting acts
outside its territory if they have consequences on that territory.” This principle is
irrelevant to the jurisdiction of the Special Court, since quite apart from the fact that the
Special Court is not a State with territory, the Accused has been indicted, in accordance
with Article 1(1) of the Statute of the Special Court for Sierra Leone (“the Statute™), for
crimes committed in the territory of Sierra Leone. The essence of the complaint made in
the second argument appears to be that the attempt by the Special Court to have the
Accused arrested by the authorities of Ghana while he was in Ghana somehow violated
the sovereignty of Ghana. However, this has nothing to do with the Jjurisdiction of the

Special Court over the crimes charged in the Indictment.

7. For these reasons, the Prosecution submits that the Defence Motion is not a

preliminary motion raising “objections based on lack of jurisdiction within the meaning

6 Case concerning the Arrest Warrant of 11 April 2000 (Democratic Republic of the Congo v.

Belgium), International Court of Justice, 14 February 2002 (the “Yerodia case”), para. 46.
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of Rule 72(B)(i) of the Rules. It is certainly not a preliminary motion of any of the types
referred to in Rule 72(B)(ii), (iii) or (iv), and the Defence Motion has not alleged that
there has been any abuse of process within the meaning of Rule 72(B)(v). The
Prosecution submits that, if anything, the Defence Motion must be a motion under Rule
73(A), which, in accordance with the express wording of that provision, can only be
brought “after the initial appearance of the accused™. Accordingly, this motion should be

dismissed on the basis that it is premature.

8. Even if the Defence Motion could be characterised as a preliminary motion under
Rule 72, it should be dismissed for the same reason. The review of an Indictment and the
issuing of an arrest warrant under Rule 47 of the Rules are inherently ex parte
proceedings, to which only the Prosecution is a party.® It is only when the accused
appears before the Court that the proceedings become inter partes.” The Prosecution
submits that it cannot be the case that an accused can evade the processes of the Court by
refusing to appear before it, and at the same time invoke the processes of the Court by
filing motions before it. The Prosecution thus submits that preliminary motions can only

be filed following the transfer of the Accused to the Special Court.

9. Accordingly, the Prosecution submits that the Defence Motion should be rejected
as premature. In the event only that the Court rejects this submission and decides to rule

on the substance of this motion, the Prosecution submits the further arguments below.

7
8

Defence Motion, p. 8.

See, e.g., Prosecutor v. Kolundzija, “Decision Rejecting Prosecutor’s Request for Leave to Amend
Indictments”, IT-95-8-1 and IT-98-30-PT, Confirming Judge, 6 July 1999 (“CONSIDERING that the main
function of the reviewing Judge pursuant to Rules 47 and 50 is to determine whether the Prosecutor has
established a prima facie case against a suspect or an accused and that this function is performed in ex parte
proceedings according to the well-settled practice of the International Tribunal”). But see Prosecutor v.
Milutinovic et al, “Decision on Application by Dragoljub Ojdanic for Disclosure of Ex Parte
Submissions”,. IT-99-37-1 (Confirming Judge), 8 November 2002.

’ See Prosecutor v. Karadzic and Mladic, “Decision Rejecting the Request Submitted by Mr.
Medvene and Mr. Hanley III Defence Counsels for Radovan Karadzic”, IT-95-5-R-61, IT-95-18-R61, T.
Ch., 5 July 1996 (stating, in relation to a Rule 61 hearing, that the accused “has the right to appear,
accompanied by his c ounsel, b efore the Tribunal; that if suchis the case the nature ofthe proceedings
change and become inter partes™).

117
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B. An accused is not able to invoke head of State immunity before the
Special Court

10.  The Defence Motion invokes the principle of international law articulated by the
International Court of Justice (“ICJ”) in the Yerodia case that a Head of State when
abroad enjoys full immunity from criminal jurisdiction,IO and that there is no exception to
this immunity even when a Head of State is suspected of having committed war crimes or

. . . 11
crimes against humanity.

11.  However. the principle articulated in the Yerodia case concerns the immunities of
a Head of State from the jurisdiction of the courts of another State. Indeed, the ICJ stated
clearly in that case that even an incumbent Minister for Foreign Affairs may be subject to
criminal proceedings before international criminal courts where they have jurisdiction,
and cited the International Criminal Tribunal for the Former Yugoslavia (“ICTY”), the
International Criminal Tribunal for Rwanda (“ICTR”), and the International Criminal

Court (“ICC”) as examples.]2

12.  Every international war crimes tribunal since Nuremberg has had jurisdiction over
all perpetrators, including Heads of State and other high officials. The Nuremberg
Charter,13 the Tokyo Charter.,14 the Statute of the ICTY,15 the Statute of the ICTR,16 and

10 See Yerodia case, para. 54. The International Court of Justice in that case was concerned with the

immunities of a Minister for Foreign Affairs, but the Prosecution does not contend that there is for present
purposes any material difference between the immunities of a Minister for Foreign affairs and those of a
Head of State.

1 Yerodia case, paras. 56-57.

12 Yerodia case, para. 6 1. S ee also the Joint s eparate o pinion o f Judges Higgins, K ooijmans and
Buergenthal, para. 61; Dissenting Opinion of Judge Al-Khasawneh, para. 6; Dissenting opinion of Judge
van den Wyngaert, para. 37.

1 Article 7 of the Nuremberg Charter: “The official position of defendants, whether as Heads of
State or responsible officials in Government Departments, shall not be considered as freeing them from
responsibility or mitigating punishment.”

i “Article 6. Responsibility of Accused. Neither the official position, at any time, of an accused, nor
the fact that an accused acted pursuant to order of his government or of a superior shall, of itself, be
sufficient to free such accused from responsibility for any crime with which he is charged, but such
circumstances may be c onsidered in mitigation o f punishment if the T ribunal d etermines that j ustice s o
requires.” Charter of the International Military Tribunal for the Far East.

15 ICTY Statute, Article 7(2): “The official position of any accused person, whether as Head of State
or Government or as a responsible Government official, shall not relieve such person of criminal
responsibility nor mitigate punishment.”

e ICTR Statute, Article 6(2): “The official position of any accused person, whether as Head of State
or Government or as a responsible Government official, shall not relieve such person of criminal
responsibility nor mitigate punishment.”

/18
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the 1CC Statute!” all provide that official capacity shall not exempt a person from
criminal responsibility for war crimes, crimes against humanity and genocide. Similar

provision is made in Article 6(2) of the Statute of the Special Court.

13.  These provisions have been applied in practice. The most prominent examples
include the indictment by the ICTR of former Prime Minister Jean Kambanda,'® who
subsequently pled guilty to several counts of genocide, and the indictment by the ICTY
of Slobodan Milosevic'® while he was Head of State of Yugoslavia, who is currently
being tried for genocide, war crimes and crimes against humanity. Both indictees were
incumbent Heads of Government and State respectively at the time of their indictment.
Other examples include Milan Milutinovic,2’ and the trial and subsequent conviction of

German Grand Admiral Doenitz”' at Nuremberg.

14. A Trial Chamber of the ICTY has confirmed that customary international law
permits international tribunals to indict and try Heads of State. In upholding the validity
of Article 7(2) of the ICTY Statute?? the Trial Chamber held that: “There is absolutely no
basis for challenging the validity of Article 7, paragraph 2, which at this time reflecis a

rule of customary international law. 23 The Rome Statute of the International Criminal

v Rome Statute of the International Criminal Court, Article 27 (1): *“This Statute shall apply equally

to all persons without any distinction based on official capacity. In particular, official capacity as a Head of
State or Government, a member of a Government or parliament, an elected representative or a government
official shall in no case exempt a person from criminal responsibility under this Statute, nor shall it, in and
of itself, constitute a ground for reduction of sentence. (2): “Immunities or special procedural rules which
may attach to the official capacity of a person, whether under national or international law, shall not bar the
Court from exercising its jurisdiction over such a person.” Rome Statute of the International Criminal
Court, July 17, 1998, U.N. Doc A/CONF.183/9(1998).

18 Prosecutor v. Kambanda, ICTR-97-23.

19 Prosecutor v. Milosevic, ICTY-99-37 (Kosovo), ICTY-01-51 (Bosnia), ICTY-02-50 (Croatia).

20 Prosecutor v. Milutinovic et al. (IT-99-37) "Kosovo." Milan Milutinovic was elected President of
Serbia on 21 December 1997. He was subsequently indicted on 24 May 1999 for Crimes against Humanity
and Violations of the Law and Customs of War, while he remained President. Paragraph 63 of his
Indictment noted that “Milan Milutinovic is the head of State. He represents Serbia and conducts its
relations with foreign states and international organizations.”

A Admiral Doenitz became German Head of State on 1 May 1945 upon the announcement that
Adolf Hitler was dead and had designated Doenitz as his successor. He was subsequently tried and
convicted to 10 years imprisonment for crimes of war on the high seas and abetting and aiding Hitler's wars
of conquest.

2 This provides that “(T)he official position of any accused person, whether as Head of State.. .shall
not relieve such person of criminal responsibility...”

2 Milosevic, “Decision on Preliminary Motions”, Trial Chamber, November 8, 2001, paras 26-30.
See also Antonio Cassese, International Law (2001) (“Cassese”) at 259-260, who notes the customary rule
as follows: “[A]ll state officials are entitled to claim immunity from the civil and criminal jurisdiction of
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Court. signed by Liberia, further codifies this customary law and explicitly denies

. . . . . . . 24
immunity to heads of state for genocide, crimes agamst humanity and war crimes.

15.  The Prosecution submits that the Accused’s arguments are based on the faulty
premise that the Special Court is a national court, part of the judiciary of the Republic of
Sierra Leone.?> The Prosecution submits that this is a wholly erroneous premise. The
Prosecution submits that the Special Court enjoys a treaty-based international jurisdiction
stemming from the Agreement between the United Nations and the Government of Sierra
Leone.?® That Agreement is a treaty under international law. The Statute of the Special
Court (the “Statute”), which forms part of that Agreement, determines the parameters of
the Special Court’s jurisdiction, and governs the exercise thereof.”” The Special Court
was thus established, not under the municipal law of Sierra Leone, but under
international law. Tt exists and functions in the sphere of international law. The judicial
power that it exercises is not the judicial power of the Republic of Sierra Leone.”® Nor

are arrest warrants issued by the Special Court warrants under Sierra Leone national law.

foreign States for acts or transactions performed in their official capacity (.. .). However this privilege does
not apply when they are accused of international crimes, and they may be brought to justice for such
crimes. The removal of immunities was first applied in the case of war crimes to member of the army of
belligerents and other lawful combatants; then, by virtue of the [Nuremberg Charter] it was extended to
senior State officials, and made applicable to war crimes, crimes against peace, and crimes against
humanity. The cancellation of immunities was then reaffirmed in the Statutes of the ICTY, the ICTR, and
the ICC. As these treaty rules or provisions of ‘legislative’ acts adopted by the SC have been borne out by
State practice, it is safe to contend that they have turned into customary law.”

# Liberia became a signatory to the Rome Statute as of July 1998, at which time Charles Taylor was
President.

» The Defence Motion repeatedly cites the Special Court Agreement 2002, Ratification Act, 2002, a
piece of Sierra Leone legislation, as the source of the Special Court’s authority, and suggests, for instance,
that any order of the Special Court would “have the same force or effect as any other order from any other
part of the Sierra Leone legal system” (italics added).

2 Agreement Between the United Nations and the Government of Sierra Leone on the Establishment
of a Special Court for Sierra Leone, 16 January 2002 (the “Special Court Agreement”).

7 That jurisdiction includes the crimes for which Accused has been indicted.

% See the Report of the Secretary-General on the establishment of a Special Court for Sierra Leone,
4 O ctober 2000, S/2000/915 (the “Report of the S ecretary-General”), para. 9 indicating that the S pecial
Court is “treaty-based.”
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16. The Special Court applies international law, is composed of a majority of
international judges who are appointed by the Secretary-General, and its Rules of

Procedure and Evidence are based upon those which govern the ICTR. %

17.  The Defence Motion argues that a Security Council resolution under Chapter VII
is required in order for an international court or tribunal to be able to exercise its
jurisdiction over Heads of State. The Prosecution submits that this is incorrect. For
example, the Statute of the ICC, which does not enjoy Chapter VII powers, explicitly
denies immunity to heads of state for genocide, crimes against humanity and war crimes.
The Prosecution submits that the question whether a Head of State has immunity from
jurisdiction before an international court or tribunal does not turn on the question whether

or not the court or tribunal has Chapter VII powers.

18. In the Yerodia case, the ICJ did not expressly articulate the criteria for
determining whether an international court is one before which Head of State immunity
will not apply. However, this should not depend on whether or not the court in question
has coercive powers vis-a-vis States, or on the nature of any such powers. The issue is
not whether the court in question has the power to coerce a State to do anything. Rather,
the issue is whether the court in question is required to refrain from exercising a
jurisdiction which it has. The Prosecution submits that an international criminal court is
not obliged to refrain from exercising its jurisdiction over an accused, even in
circumstances where the accused is an incumbent Head of State or high official, if the
court in question is exercising the judicial power of the international community. It has

been said that the ICC satisfies this criterion.’® So does the Special Court. The Special

» The Security Council also specifically intended that the Special Court for Sierra Leone would try

those who bear the greatest responsibility for atrocities committed in the civil war, irrespective of official
status and it intended that the court exercise jurisdiction over those who bear the greatest responsibility for
the commission of international crimes, including leaders (referred to in plural form). Security Council
Resolution 1315 includes the following paragraphs:

“Recommends further that the special court should have personal jurisdiction over persons who bear the
greatest responsibility for the commission of the crimes referred to in paragraph 2, including those leaders
who, in c ommitting such crimes, have threatened the e stablishment o f and i mplementation of the peace
process in Sierra Leone” (operative paragraph 3, emphasis added).

20 See Parliament of the Commonwealth of Australia, Joint Standing Committee on Treaties, Report
45, The Statute of the International Criminal Court (May 2002), para. 3.46 (“The judicial power tobe
exercised by the ICC will be that of the international community, not of the Commonwealth of Australia”);
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Court Agreement was negotiated and concluded by the Secretary-General at the request
of the Security Council,?! the Security Council having determined that “the situation in
Sierra Leone continues to constitute a threat to international peace and security in the
region”,32 and that “a credible system of justice and accountability for the very serious
crimes committed there ... would contribute to ... the restoration and maintenance of
peace”.33 Article 24(1) of the United Nations Charter provides that “In order to ensure
prompt and effective action by the United Nations, its Members confer on the Security
Council primary responsibility for the maintenance of international peace and security,
and agree that in carrying out its duties under this responsibility the Security Council acts
on their behalf”. Thus, this is not a case in which one State is seeking to exercise judicial
power over the incumbent head of another equally sovereign and independent State. The
Prosecution submits that the Special Court necessarily is exercising the judicial power of

the international community.

C. There has been no violation of the sovereignty of Ghana
19. The Prosecution submits that the second argument in the Defence Motion alleging
a violation of the territorial sovereignty of Ghana is difficult to understand. As argued in
paragraph 5 above, the Accused has been indicted, in accordance with Article 1(1) of the
Special Court’s Statute, for crimes committed in the territory of Sierra Leone. He is
certainly not indicted for anything alleged to have been done in Ghana. There is a
suggestion in the Defence Motion that transmitting the warrant of arrest to the authorities
of Ghana somehow in and of itself was a violation of the sovereignty of Ghana.
However, the Defence Motion does not explain how the transmission of documents to the
Government of a State could in any way violate the sovereignty of that State, and the

argument must be rejected.

and see ibid., para. 2.50, referring to Louis Henkin, Foreign Affairs and the United States Constitution (™
edn 1996), p. 269.

. Security Council Resolution 1315 (2000).

32 Ibid., preambular para. 12.

3 Supra note 31, preambular para. 7.
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III. CONCLUSION

The Court should therefore dismiss the Defence Motion in its entirety.
IV. MISCELLANEOUS

The Prosecution notes that the Defence Motion exceeds the word limitation of
3,000 stipulated under Article 8 of the Practice Direction on Filing Documents
Before the Special Court for Sierra Leone, signed by the Registrar and entered
into force on 27 February 2003, as it is presented in smaller than 12 pt. font and
single line spacing, and for which the Defence ought to have first sought leave to
file an oversized document. The Prosecution submits that the Defence has
therefore incurred a filing defect, which places the Prosecution in the position of
replying to an oversized Document within the prescribed time and page

limitations.

Freetown, 28 July 2003

For the Prosecution,

Desmond de Silva, QC Wes
Deputy Prosecutor enior Appellate Counsel
NEWE
) &—LM [C«'\oua- N

Abdul Tejan-Cole
Appellate Counsel
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PROSECUTION INDEX OF AUTHORITIES

ANNEX 2.

Charter of the International Military T vibunal at Nuremberg, Annex to the London
Agreement (8 Aug. 1945) 82 UN.T.S. 279



|30

I9QISW AUe JO SSIUJTT JO 358D U ‘[RUN
. 1 QLT 91 JO SUOISsas [fe 18 1uasa1d aq d[qe e 4
Se Iej 0s “[RYS SATRUIAE 3y ] "sanioreudis A Jo yoes 4q payutodde aq [jrys LMEEE MH
PUE J2qUISUT SUQ "AIBUID[E UE [IM §OB3 ‘SIIQUISUL INOJ JO ISISUOD [[BYS [EUNQLL 3Y T
7 apnry

*stxy ueadoIng 211 JO S[EUTUILI> Tem Jofeur o

Tul ( 1 jo wuaurystund pue [e
1dwoxd pue 15n{ 343 10§ (, JEUNQLLL, 3Y),, PI[[ed ISYeUIDISY ) [eunqr] AN _mcoMmEW”%
e PaYSI[qEIS? 2q [BYS 2197} ‘SoNqnday ISI[EI>0S 131A0G JO UOHIN) a1 wo. wcuEE“.;oU 3 \
vcm%nﬂu: WISTIION PUE UIEILIg 18315) JO WOpSUTY Pajluy) 34} JO JUIWUIIA0L) 1) .ww
-quday YoUAX] Y3 JO JUSUNLIIACD) [BUOISTAOL] 2} ‘eILIAUIY JO SIIEIS PLU[) 243 JO Euh
-u13A0) 21 Aq SF6T 3SnSNY JO Aep YIg Y O PauBIs JUSWLRIZY A1) JO »uensmd uy

19pnv
Teunqri], ATEN[TA [EUOTIBLLIONI] 31 JO UOTIINSUOD) ]

. 6.7 "SL'N' 28 (SP61 “Buy g) 1uswaa18y uopuo 3y 0} xauuy
MQDEQHZZ je —dﬁﬂﬁ—m.ﬂ; %hwuﬂmz ~wﬁoﬁuaﬁh®wﬁm oﬁu .«O hvuhmﬂ.ﬁv

“SUONIUAATO)) 3Y} 03 SIMLIEJ 33 [[E 03 JOIA $a1dod anxy

, 1 1 PAYI1Iad JIWs

MM% au:.ts £ 101150dap a3 YIm pavisodap aq [[eys onuayIne A[renbs a1e mdwu ﬁE.&w”“
T6STTY “YoUDI ‘YST[BUg saUTY)) IIGRIY Y} YIIYM JO 70201014 SIY) JO _memo 3yl

$1X3) SNUAYINY - 87 PIIY
-4reyisodap a3 Yaim parsods
1 I 150d3p 2q [[BYS UOISSIOOE JO STUSWNIISUI Y], "} paudts
SeY OIYMm SUOLIUAUO)) 37} 01 A11q AUe 4q UOISSIIR 10] uado aq :mﬁ ~ou8.owm mE ,m >
UOISSINY - TT APIIY .
“SUOTIUIAUOY) 3y} Jo A101150d3p TIOUNOY) [RIDPD
1 1 q SSIMS 913 TAIM pajisoda
JBYS LOHBOYIIE] JO SIUSWNISUI Y ], S[qissod se Hoos se paynel 3q [jeys ﬂouomoh.m mEM ™
uonedyney - 17 3[PUIY .

"SYIUO
aaam1 Jo pourad e 10§ uado UTRWAI [[IM pUE 1D [RUL] 3Y) Jo BUTUSIs oY) Iayje mMumoH

XIS SUOTIUIAUOT) aY1 01 sanIed oY1 Aq armieudis 10y uado 2q [reys 030101 ST

armjeudis - 0z IPNIY

-3[qIssod se A[apim Se pIBUILISSIP 9q [[BYS [030101d SIYL
uoneUIUASSI(] - 61 APV .

SUOISIAOLJ [BUL] ‘A 11BJ

“pau1adu0d A11eg Sunsenuo) yst
o I Y31y 241 Jo 1uasU0D
13 01 123(qNS USELI2PUN 3q [fels LONDUNSIP ISIIAPE AUE IJNOYIM EGEESWE PIgMm

u
wz wuwwzwmc fenredun vamuwmtm:cmﬁns Apmsnpoxa ue jo are yoiym uonendod ueIIA
onoe jarja1 ‘sarjddns festpaw pue spn . : 135S
! T I 15-POO0] Se UYONS TBAIAINS §
I I 11 10 [BTIUSSSD
riddns ay3 jo >oe] & 01 Sutmo drgsprey anpun Sutiapns st uonemdod uelIAL wx_u b T
‘paypaimdrys pue yois
, , ! OIS ‘papunom
.Mu_ mmw w.:wu PUE 103{[0D 0} JOJJO ‘DAIETIUT UMO SH UO Udad ‘Aewr wonendod :«WMG L
1 PoULIE 9y JO SWTIDIA 3Y] 0) UOTIB[RI UI SUO : -
11 1 1 SUONOUN] [RUOTIIPEI) 113
-13d 543 10§ 52014198 1Y) 130 Apt pa ety o) S0
1 T suoneziued1o (Ung pue uory pay ¢
2d o 10 nezl I'T Py IUIDSAIY) Py ) SSOI
pay se yons A1req Sunsenuo) Y3y a1 Jo 410311151 Y3 Ul PAIEDO[ SAI0S M:WW 1 2

SUOTIOE JaT[21 PUE SINIID0S JAIRY - 81 PV

1
4! TYNNEMI DYFgNTINN FHL 40 ¥dIdVHD

. “PD1Fu0D Y M
pa1AUUOD SUOSTI 10) AZ0JLLIS} UMO IISY) 24E3] 0} papeduiod 2q 10U IS SuBIIALD) ‘T
‘uonLynu pue A137es YHEY uatdAy anays Jo suol
-1puod A1030ejSTIES IPUN pasteal aq deut vonendod WEIIAD ) 12Ul 19pI0 Ut uael 2q
J[eys seInseat arqrssod [fe ‘N0 PatLres 3q 01 APy syuswaoeidsip yons pnoys ‘puetap 05
suosea1 Arejfiut aATeIdUIT IO PAAJOAUT SUBITIAL SU3 30 A1Ino3s 11 SSIAUD JOIUOD Y1 01
pare[ol SUOSEAI 103 PaIaPIO 3 10U [[eYS uonendod wer{iaw 2y 10 Juswraoeidstp YL T

SURITADD JO TUSUISAOUL PadI0 JO womqIyoid - L1 3PBIV

11032 ATeltpiu oyl Jo 110ddns
U WY} 35N 03 puE «sardoad Jo 38y fenuuads 10 [eINIAD YL AMHSUO yorym dIysiom
j0 sa0e(d 10 1€ JO SHIOM ‘sIUIWNUOU DLIOISIY JsureSe pa1daIIp ANHsOY JO SI9E Aue yiux
w07 0y pasqrgoxd st pS6l £RIN PT JO DYPUOD) PAULLY JO TWOAT 3 ut Ayredoid feImmd
J0 UOTN01 Y 10 wonusauoy)) andey 341 Jo suotstaoxd a3 01 aotpnfald INOIM
s109(qo Team[n J0 UONA0IJ - 91 apnIy

-uonejndod UeIfIAL 3 Suoure 53550 d1AS juanbasuod
pue $2010§ snoI1auep Jo 35eI[A1 I} SNED Aew ypene Yyons i ¢53A1172(qO ATEN[IL dTE s102f
-QO 953U} AIAYM USA? pene Jo 102(qo A IpELt 3q j0U [[eYs ‘SUOHEIS Suneiauaf [EXLNR
Jespnu pue SoMAPp ‘surep AJoureu s3I0} snoxeBuep JurureIuod SUONEYRISH 10 SYIOM

sa010] snoxafuep SUILTRIUOD SUOTIRJ[EISUT PUE $YI0M JO TONINOL - G1 apPnNIy

“$IOM UOT)
-g3u11 pue sarddns pue SUOIIEJEISUL 1EM SupjuLIp 9}D0ISAY «sdoId ‘synis-pooj Jo uon
-onpoid 3y 10} SE3IE fermymoude SPms-pooy se Pns uonendod uera 3 JO [BATAITIS
| 0l sjqesuadsiput s193(qo ‘asodind ey 10 SIS I9pURI 10 2A0WRT ‘donsap “yoene
o1 panqryoad 210521343 St 31 panqryoxd st JeqUIOd JO PO £ SE SUPI[IAID JO UOTIBATEIS
uonendod URIIAD 5
JO [EALAIDS 343 O s|qesuadstput s12a(qo Jo uond101d - F1 PV

“STHTISOY Ul yred axtp € el Ao
s SWIT YONS 10} PUE SSAUT aed siq) Aq paplope uondaoid A Ao(ua [reys SueI[IAD "¢
-panquyoxd are uoneindod UeIAL S Juouwre
10113) pea1ds 03 STYOWM JO ssodind Azeurud oy 20UI[OLA JO S1EAIY) 10 sy ~oEne Jo 103
-qo a1 3 10U [EYS ‘SUEI[TAID [ENPIATPUL SE [[2M S YIRS se uonendod werfiA YL T
-9 URISWINOIID [[¢ U1 PAAISSQO 3q [[eys S0 g
-MOT[0] 23 cuorp01d ST} 03 19243 aa1d of “suonezado Arerniur woy Sursire s1aduep Ay
jsurede worpai01d [e3suad fofuo J[eys SUBIIAD [enpiAIpUl PUE uonendod uelAL YL 1

uonepndod uelfIAD U JO UONPAN0I] - ¢1 3puIy
uoneindog UeI[IAL) 'AT MEd
Ajzadoxdun pasn aq 100 [[eYS 31 637 UBISUINDID f[e Ul pardadsal
aq fjeys 1] “suodsuex [eatpatt U0 PUE ‘S)IUN [edIpaul pue |puuosad snotBias pue [Pt

Aq pakerdstp 3q [[EYUS punois 2)1YM € U0 UNs pue uol pa1 10 1U3ISIL) Pal ‘$01) Pl a
3O WA[QUI? ADUDSIP 3 “paULIDUOD ATIOYINE Jus1eduwod 3y JO UOUIAIIP 3 15pUQ]

WIS[QLUS 2ANSUNSTP YL - TT APV

-papaayun paulewal sey SuruIem Yons 19Je pue WHf-3un 3[qeuoseal
e ‘oyeundoidde 1AUAYM Gurnas uaAiS uaaq sey Sururem € 19)yE A[UO SED 13AaMOY ‘ABUI
won»0ld HoNoUny UeLIPITURWINY JIOT) SPISIDO ‘§10¢ 3[NS0Y JIWILIOD 01 PASn 1B AT} §53]
_un 25837 10U [[BYS papus 318 y1odsuen pue sHrun [es(paul Yoiym 0} uonya01d 3YL ‘7

11 TODOLO¥d NOLLNZANOD VAINED

0¥l




/

3

[

“1911ey)) ST Jo suoisiaoid ay yim 1ua)
-SISUODUT 3 10U [[BYS ST 352 ], "2anpad01d 11 10] sarl dn meIp j[eys [eunqiiy, ay ],

€1 3pPuIy

“duasqe sty ur Sut
-IBSY 313 19NPUOD 0] 991IsN{ JO S1S2I21UT ) UT ATBSSIODU 11 SPUY ‘UOSEI AUE 10] ‘TeUnqLi]
311 J1 10 PUNOJ U3 30U SBY 31 J1 ‘20UISQE STY Ul I31IRYD) ST JO 9 J[ONHY Ul IO 13§ SIWLID
m padreys uosiad e isuree sSurpasnoid axyer 01 1y A ey [[RYS [BUNQLL, YL

T apury

‘uonezivedio 10 dnoid yons Jo santAnse [euUrWILD a1 ut uorjedionred 1o] feunquy, syl
Aq pasodu Juaurystund ay3 o} [euonIppe pue Jo Juspuadapur jusurystund wiy uodn asod
-urt ‘urrg SunDiAteS J3ye ‘Aew 11nod yons pue uoneziuesio 10 dnoid feurwio v wi diysiaq
-WOW JO UBY) I9YI0 SWLD € (M T1IEYD) ST JO 0T S[OTHY U 0] PI1Igfal ‘1nod uohednd
-20 10 ATRN[TIU fEUONRY B 210J3q padiey aq Aewl feunqLi], 31 4Q pa11auod uosiad Auy

119pny

‘pauonsanb
3q 10U [[eys pue paroid pazapisuod st uoneziuedio 10 dnoid ays Jo sinyeu TeurwuLd 3yl
3sed yons Aue uf "s1nod uonedndo 10 AT ‘[euolIeU 210§3q U219y diysiaquiau 10]
[e11) 01 sjenprarpur Sutiq 03 3ySi1 ay) aaey [jeys A101eudig Aue Jo Aitroyine [euoneu 1uaiad
-WO 3y eUnqLL] 2y Aq [BUTLILID Pare[dap s uoneziuedio 1o dnoid e a1aym sased uf

01 9Py

“pIeay pue pajuasaidai aq Jeys syuedstjdde o) IaUUBW JRYM UT 15211
Aews jeunquy, ay) ‘pamoffe st uonesrdde ay 31 “uonesrdde ot 193(21 10 mojre 01 Tamod a1y
2ABY [[BYS [EUNQLI] 3Y] "UOnezIueSIo 2y JO 13)2eIeyd [BUTUILI 37 Jo uonsanb a1 uodn
[eUnqLIT 3} AqQ pIeay aq 0] 2ae3] 10 [eunqui] 311 01 A[dde 01 papinius aq [[im uoneziuedio
31} JO J2QUIBW AUE PUE UOTBIE[IIP YONS SHEUI 0 [BUNQLIL, Y3 YSE 0] SPUsiut uonmnasoid
31} B 31 SUIY) J1 St 30T)OU JAIS [[eYS [eUNqLI] 31 JUSUIDIPU] 31 Jo 112331 191y
"UOTIRZIUESIO RUTUILID B Sem JOQUISUI B Sem [ENpIATPUT U3 YoIyMm Jo uoneziuedio 1o dnoid
3 1B} (PAIDIAUOD 3q ABW [ENPIAIPUT 3Y3 YOTYM JO 308 AUE YIIM UOLIDPUUOD UT) SIB[IP
Aewr feunqui] 3 uonyezrueSio 10 dnoid Aue jo Jaquuan [enplAlpul Aue Jo [ers: a3 1y
6 2PuIY
'sarmbai os 2o1sni( 18] SPUTULIAISP [eURQLIT 3Y3 J1 JUIUIYS]
-und jo uonesnIur ur paIapIsuod aq Aewr Ing ‘AIMqrsuodssi W0y Wiy 321 10U [[YS IO
-adns © Jo 10 JUAUIUIZAOL) ST JO JapI0 0] Juensind paloe JUBPUJI(T Y 1B 108) 3y [
8 IPHIY
auswystund Sunedumnu 10
Anpqisuodsal woy wiayl Sutasly se paIspISuOd 2q 10U [[eys ‘SIuaunIeds(] JUIUILIIA0L) Ul
sTerdygo sjqisuodsal 10 31eI5 Jo SPes}] Sk IaY1YM ‘SIUepudjap Jo uonisod [enyjo ay ]
£ 3puIy

-ueyd yons Jo uonnoaxs ut suosiad Aue 4q paurtojiad sioe [ 105 ajqisuods
-1 31e SaWILID 3U103310] 3171 JO AUe JUTIOD 0) A>es1dstod 10 ueld HOWIWO) © JO UOTINISXS
Jo uonenuLio} 3y ut Sunednied seoydwosse pue sio1edusur ‘s1aziuedio ‘siopes]

‘parentadiad azaym A13Unod 11 JO ME[ HNSIUWIOP 3] JO UOIIE[O
-1A UT JOU 10 13419ym ‘Teunqui] syi Jo uondIpsun( oy} UTylim SWLID AUe YIIM UOTIIaUUOD
T JO JO UOnMd3IX3 Ut spunoid snoidifal 1o Teper qeonrod vo suonnoasiad 10 aem aq Jur

€1 TYNNERIL OJIINTINN FHL 40 YIIIVHD

e e T

N

-1mp 10 210§2q ‘vonemdod ueiaD AU JSUTESE PANTUIIOD $308 SUBWINYUL ISTI0 PUE “UOH
-g}10d5p ‘JUSLISARISUS ‘UOLBUILIIZIXD TopITLU “Apoureu Anuvwuny 1suwdv sauns) ()
¢A1155223U ATEIW 4G PaY
_nsn( 10U TOTIEISEAIP IO ‘$33E[[1A 10 SUMO] ‘SINID JO UOTDNISIP uojuem “A11adord areard
10 Bwnsm 3o 1apunyd ‘sa8esoy jo Suypoy seas 2y uo suosiad 10 em JO s1auostid Jo juatn
-umu.bAﬁ 10 TopINW 41011119} Pardnod0 Ul 30 Jo uonemdod uerjian Jo ssodind 1oyio Aue
10} 10 INOQR] JAE[S O1 uone10dap 10 JUAUIERT-T1 FIPINW ‘0] PAIUI] 3G 10U Ing apnpout
[[EYS SUOTIE[OLA YOG "TEM JO SWOISTD 10 SMPY 30 JO SUOTIBIOLA A[DUIRU 5214110 AU (Q)
Buro3a10]
a Jo Aue Jo JudTUsTIdUWOdIE 313 10) Aoexnidsuod 10 ue[d UOUIWIOD © Ut vouedonied 10
<§30UBINSSE 10 SIUAWISRISE ‘SANESI) [EUONBUIAIUI JO UOTIB[OLA UL TEM E 10 ‘uorssaidde Jo
1em ® Jo Surdem xo uonEHIUI ‘uoneredard ‘Guruued Kpureu w29vad 1suw3p sauir)) (e)
-Apiqsuodsal [ENPIAIPUL 24 [[BYS 1T YIYM 107 TBUNAL,
ay yo uonoIpstm( 33 UM FUIIOY SHUILID 3IE ‘WA JO AUL 10 ‘S108 Suimoro] ay .
*SouInEd SuImof
-[0} 943 JO AUB PIVIUTWIOD ‘SUOREZIUESIO JO SIPQUISUI §€ 10 SENPIAIPUL ST TATAYM ST}
-unoo sty ueadoIng ayj JO $1sa121Ul 31 UL Suroe ‘oym suosiad ysrund pue 411 01 1amod
o} 9ABY [[BYS $ANUNOD STXY ueadoIng g} JO SJUTLILI Jem I0fet i JO jusurysiund pue
[B10 91 10] JOI3Y | PRIV Ul 0) pa1idjal Juswa13y 3y AQ PaySI[qeIss [eunquiy o4 L,
9 oIy
sapdouLlg [EIUSD) pue UOTIDIPSUN I1

“xa11eY) ST AQ PAUILA0S 2q [[BYS PUT TedNUIPE 3 [EYS
[eunqul yoes jo 2mp3501d pue ‘SUOTdURY JUSUIYSHGEISa 34} puE «dn 135 2q Aew s[eUnq
- 1930 ‘PaALIl 3q O} SIANIEL 3Y] JO JPGUING 3 UO Surpuadap pue pasu Jo 35€d U]
¢ IpPny
‘[PUnQU, 3Y} JO SISQUIATI
301} ISEI] 1© JO $)OA DANBULILE Aq pasodun 3q AJUO [[EYS $3DUMUIS PUE SUONIIAUOD
Teq skeame papraoid AISIAP 2q [feys WAPIsaI S JO 310A Y} PIPIAIP AJUBAI JIE SN0A
a1 3sBD U pUE 2104 Auofewr e Aq SuoTSDp xe) [[eys [2UNQLLL 3} PIEsIOJe ST TS ()
-apisa1d [[eys [eUnqrIy, 3y} Uo £1012USIS TR JO SATIBIUIS
-a1da1 9y “sa1101RUSIS INOJ 3] JO UO JO 410111121 3 w0 2dejd el [RUNQLLL 3Y3 JO UOIS
535 B ‘T9AIMOY J] “PISI3E ST STELI} SAISSIOONS 10} fouaprsaid 1o uoneror jo spdpunid Sy L
*$12QUIAUI 3211} UBY]} 5531 10U JO 3104 B 4q paa18e 2q ASIMIAYIO ABW SE 10 ‘TeL1 Jey) gurmp
251J0 PO [[BYS JUSPISAIJ SY) PUE IUIPIsaL] ¥ 3O IoqINU JI9Y) WO Uok3ps oy uodn
saajoswayy Suoure 3218e ‘suidaq fern Aue 210J2q [[EYS [EUNQHIL 343 JO SIPqUISW 34 (q)
-wnzonb Y1 AITINSUOD 0} AILSSIIU 2q [[BYS L2QUISUI
Juasqe AUE 10 SRLLISI[E AY) 10 [EUNQGLLY Y1 JO SIQUIBLE 1moj [le Jo duasaid 3y, (e)
¥y apuIy
-a1eUIDNE UR AQ UBY) 1210 ‘[RLIL B Surmp soejd el Aewr yuswaoe]dai ou
Jer 1da9%3 ‘SUOSES1 POOS IS0 10F 10 Y[EAY JO SUOSEI 10} S1eUIA)[E STY 10 [BUNQLI] 31

o Jaquuaul s31 doejdar Aeww Azoreudis yoey "]asUNoD) IS} IO SIUBpUR( 21 4q 10 ‘uound
-aso1d a1 4q .vwwcuﬁﬁ oq UE? 59)EUIANE 113) JOU SIFQUIAL §3T ‘TRUNQLLL A1} IIN

€ APy
“3oe(d STy 21 [lRYS MIEU
-13)[E STy ‘SUONOUNY SIY [[Y[rY 01 UOSEAL 1510 SUTOS 10] foededur s1g 10 [PUNQUY AU JO

TYNASTLL DYIGNTINN FHL 30 JALIVHO (44t




J3 2

PROSECUTION INDEX OF AUTHORITIES

ANNEX 3.

Charter of the International Military Tribunal for the Far East (1946) as amended by
General Orders No. 20 (26 April 1946), T.1.A.S. No. 1589
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PROSECUTION INDEX OF AUTHORITIES

ANNEX 6.

Prosecutor v. Kolundzija, “Order on Non-Party Motion for Discovery” ICTY-95-8-
PT, T. Ch. III, 29 September 1999



UNITED

NATIONS
International Tribunal for the
Prosecution of Persons Case No.: IT-95-8-PT
e Responsible for Serious Violations of
(g w International Humanitarian Law Date: 29 September 1999
= Committed in the Territory of the
Former Yugoslavia since 1991 Original: ENGLISH
IN THE TRIAL CHAMBER
Before: Judge Richard May, Presiding
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THIS TRIAL CHAMBER of the International Tribunal for the Prosecution of Persons
Responsible for Serious Violations of International Humanitarian Law Committed in the

Territory of the Former Yugoslavia since 1991 (“International Tribunal™),

NOTING the filing in this matter entitled “None parties Milan and Miroslav Vuckovic’s
motion for an order compelling discovery” filed on 3 September 1999 by counsel for Milan
and Miroslav Vuckovic (“the Motion™), the Reply from the Office of the Prosecutor
(“Prosecution”) filed on 21 September 1999 and the “Notice by counsel for non parties Milan
and Miroslav Vuckovic”, filed on 24 September 1999,

NOTING that neither Milan Vuckovic nor Miroslav Vuckovic is named on the indictment in

this matter and that neither one of them has appeared before this Trial Chamber,

CONSIDERING that the relief sought in the Motion is not a matter for resolution by this
Trial Chamber,

HEREBY DISMISSES the Motion.

Done in both English and French, the English text being authoritative.

Richard May
Presiding

Dated this twenty-ninth day of September 1999

At The Hague

The Netherlands [Seal of the Tribunal]

Case No. IT-95-8-PT 2 29 September 1999
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1. In an application dated 30 May 1997, and filed in the Registry on the same day,
Dragan Opa~i}, a witness in the Tadi} case (IT-94-1-T), detained at the Tribunal pursuant to
Rule 54 of the Rules of Procedure and Evidence, seeks to appeal the Decision of the Trial
Chamber rendered on 27 May 1997 ordering that he be remanded to the authorities of the

Republic of Bosnia and Herzegovina.

2. The application does not state the Rule of the Tribunal pursuant to which the appeal is
made. It is readily apparent, however, that the applicant does not have standing to appeal to
the full Appeals Chamber, since, according to Article 25 of the Statute, “The Appeals
Chamber shall hear appeals from persons convicted by the Trial Chambers or from the
Prosecutor ...”; the applicant has not been convicted by the Trial Chamber nor may he appeal

on behalf of the Prosecutor.

3. The only course open is, therefore, to treat the applicant’s motion as an application for
leave to appeal pursuant to Rule 72 of the Rules of Procedure and Evidence, which reads in

petinent part:

(A) After the initial appearance of the accused, either party may move before a
Trial Chamber for appropriate relief or ruling. Such motions may be written

or oral, at the discretion of the Trial Chamber.

(B) The Trial Chamber shall dispose of preliminary motions in limine litis and

without interlocutory appeal, save

(11) in other cases where leave is granted by a bench of three Judges of
the Appeals Chamber, upon serious cause being shown, within

seven days following the impugned decision.

Case No. IT-95-7-Misc. 1 3 June 1997
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4. On the basis of the above, a Bench of the Appeals Chamber has been constituted, in

the interests of justice, to consider the present application.

5. On even the most cursory examination of the application, however, it is clear that the
applicant equally lacks standing to invoke Rule 72 of the Rules of Procedure and Evidence.
Rule 72 applies to preliminary motions filed by “either party”. The term “party” is defined in
Rule 2 of the Rules of Procedure and Evidence as “The Prosecutor or the accused”. The
detained witness, Dragan Opa~i}, who has not been indicted, being neither the Prosecutor nor

the accused, is therefore not a party. Accordingly he has no standing to invoke Rule 72.

6. If this view of the matter appears overly legalistic, any other ruling would open up the
Tribunal’s appeals procedures to non-parties - witnesses, counsel, amicus curiae, even
members of the public who might nurse a grievance against a Decision of the Trial Chamber.
This could not be. The Tribunal has a limited appellate jurisdiction which categorically cannot

be invoked by non-parties.
7. In this connection, the Bench would further request the Registrar not to seize the

Appeals Chamber in future of putative appeals which are lodged by non-parties, nor to pay the

costs of such applications, including the present application.

Case No. IT-95-7-Misc. 1 3 June 1997
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DISPOSITION

The Bench of the Appeals Chamber,

Ruling unanimously,

For the above reasons,

Pursuant to Rule 72(B)(ii) of the Rules of Procedure and Evidence,

REJECTS the application of Applicant Dragan Opa~i} for leave to appeal the Decision of 27
May 1997.

CERTIFIES that the defence costs of the present application were not reasonably incurred and

therefore requests the Registrar not to reimburse the sums so incurred,

DONE in English and French, the English text being authoritative.

Antonio Cassese

President
Dated this 3rd day of June 1997

At The Hague
The Netherlands

Case No. IT-95-7-Misc. 1 3 June 1997
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Case: IT-02-62-AR54bis & 1T-02-62-AR108bis

IN THE APPEALS CHAMBER
Before:

Judge Claude Jorda, Presiding

Judge Mohamed Shahabuddeen

Judge David Hunt

Judge Mehmet Giiney

Judge Fausto Pocar

Registrar:
Mr Hans Holthuis

Decision of:
29 November 2002

PROSECUTOR
v
JANKO BOBETKO

DECISION ON CHALLENGE BY CROATIA TO DECISION AND ORDERS OF
CONFIRMING JUDGE

Counsel for the Prosecutor
Ms Carla Del Ponte
Applicant

The Republic of Croatia, represented by Mr Goran Mikulicic

Procedural Background

1. On 17 September 2002, an indictment against Janko Bobetko ("Bobetko") was confirmed by Judge
Liu and, on 17 and 20 September 2002, the Judge issued warrants of arrest and orders to (inter alia)
Croatia to search for, arrest and surrender Bobetko to the International Tribunal.

2. On 30 September 2002, the Republic of Croatia ("Croatia") filed an "Application of the Republic of
Croatia to Submit an Interlocutory Appeal Against the Warrant of Arrest and Order for Surrender of 20
September 2002" ("First Application"). On 4 October 2002, Croatia filed a "Request from the Republic
of Croatia for a Review of the Judge’s Decision of 17 September Confirming the Indictment Against
Janko Bobetko and the Order for his Arrest and Surrender of 20 September 2002" ("Second
Application"). On 11 October 2002, the President issued an order assigning Judges to the Appeals
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Decision on Challenge by Croatia to Decision and Orders of Confirming Judge Page 2 of 5 .
Chamber and joining both applications so that they be treated togetherl. The prosecution filed its

responses to these two applications, respectively, on 10 October and 21 October 2002, while Croatia’s
replies were filed respectively on 21 October and 29 October 2002.

3. On 11 October 2002, the Senior Trial Attorney for the prosecution wrote a confidential letter to the
Registry requesting that the confidential aspects of its "Prosecution’s Response to the Application of the
Republic of Croatia to Submit an Interlocutory Appeal against the Warrant of Arrest and Order for

Surrender of 20 September 2002" be liftedg, and, on 17 October 2002, Croatia filed Bobetko’s medical
report and analysis of his medical condition. Finally, by letter of 18 October 2002, Croatia informed the
Appeals Chamber that Mr Goran Mikulicic had been appointed as its representative (Legal Counsel) in
relation to these proceedings.

Arguments of the parties
4. The nature of the two applications and the terminology adopted by Croatia in them is mistaken or at
least confused. Rather than rejecting both applications on technicalities, the Appeals Chamber has

considered the merits of each of them by reference to the real issues which they raise, and regardless of
the heading or terminology used in the application in question.

5. The following issues are raised by Croatia’s applications:

i, Does the Statute or the Rules provide for a right to appeal or to seek a review of a decision of a
confirming Judge?

—

i. If so, does Croatia have locus standi to make such an application?

iii. Was the prosecution under an obligation prior to issuing an arrest warrant to interview the
proposed accused person?

iv. Should the confirming Judge have requested the prosecution to submit evidence which would
demonstrate the necessity to arrest the accused?

v. Should the confirming Judge have adopted a procedure less constraining than the issue of an arrest
warrant if that other procedure could have served the same obj ective? In particular, if the accused
satisfies the conditions for provisional release, does he nevertheless still need to be arrested?

6. The Prosecution says that Rule 54 and Rule 108bis do not provide for either a right to appeal from, or
for a review of, a decision of a single Judge confirming an indictment and issuing a warrant of arrest and
order for surrender. Croatia, the Prosecution submits, does not have locus standi in relation to such a
matter. The Prosecution adds that, contrary to Croatia’s submission, Rules 54, 47(H), (I) and 55(A) do
not mandate an optional regime for the issuing of arrest warrants. The Prosecution contends that
Croatia’s reliance on Rule 54bis for its submission that a Judge must request a written application with
supporting evidence from the Prosecution before issuing an arrest warrant is misconceived. The
Prosecution also submits that there is no requirement in the Statute and the Rules that other measures for
securing the appearance of an accused before the Tribunal must be exhausted before resorting to a
warrant of arrest, nor that a Judge would be obliged to contact a State before issuing a warrant of arrest
against a citizen of that State.

Discussion
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7. Croatia’s First Application is brought under Rule 54, 54bis, 73(D) and 73(E) of the Rules of (7[/
Procedure and Evidence ("Rules"). Rule 54 confers a general procedural competence to a Judge or a

Chamber to issue orders and warrants, but it does not provide for any right of appeal. Rule 54bis does

not in any way apply to the present matter, as it deals with "Orders directed to States for the Production

of Documents" (emphasis added), and it cannot therefore give Croatia any right to appeal against the

decision and orders of a confirming Judge pursuant to that rule. Rules 73(D) and (E) were, at the time of

the application, no longer in force.

8. The Second Application is brought under Rule 108bis of the Rules. This provision gives a State
directly affected by an interlocutory decision of a Trial Chamber the right to file a request for review by
the Appeals Chamber if that decision concerns issues of general importance relating to the powers of the
Tribunal. Such an application in the present case must fail for a number of reasons.

9. First, the decision and orders challenged by Croatia’s application have been made by a confirming
Judge, not by a Trial Chamber to which Rule 108bis refers.

10. Secondly, the confirmation of an indictment is not an interlocutory order for the purpose of that rule
since, at the time when the confirmation takes place, the proceedings in which the indictment is to be

filed have not yet commenced?. It is only after the indictment has been confirmed that the proceedings
against the accused have commenced, and only then can an interlocutory order be made by a Chamber
or a Judge. The Tribunal will not entertain submissions made by an accused person or by counsel who

seek to speak on behalf of the accused prior to his appearance before the Tribunal®. Even if the Appeals
Chamber were of the view that Rule 108bis provided a State with a right to appeal against an order to
arrest or to surrender a citizen of that State, it would not entertain an appeal against the warrant of arrest
issued in any case before the accused has appeared before the Tribunal.

11. Thirdly, and in any event, even if the Appeals Chamber had been satisfied that the warrant of arrest
constituted an interlocutory order for the purposes of Rule 108bis, the Appeals Chamber does not accept
that Croatia has standing to make the present application. Rule 108bis was adopted to permit States
directly affected by an interlocutory decision to seek a review where it is claimed that an interlocutory
decision of a Trial Chamber has impacted upon its legal rights, such as when a State is ordered to
produce documents or records from its archives. This provision is not available where the State claims
that its legitimate political interests have been affected, or where it has a genuine concern that the facts

alleged in the indictment are not historically accurate?. The time for the mvestigation into the truth of
the facts alleged in an indictment does not arise until the trial.

12. Article 29 of the Tribunal’s Statute provides that all States shall cooperate with the Tribunal and
comply without undue delay with any request for assistance or order issued by this Tribunal. In
particular, Article 29(d) expressly provides that this general obligation includes a duty to comply with
any such request or order relating to "the arrest or detention of persons". Croatia’s role in complying
with such a request or order is the purely ministerial one of executing the warrants and carrying out such
arrest and detention as ordered by the Tribunal. A State which is ordered to arrest or detain an individual
pursuant to Article 29(d) has no standing to challenge the merits of that order.

13. Croatia’s submission that the prosecution must interview or offer to interview every proposed
accused person before seeking a confirmation of an indictment has no merit. The prosecution may
interview a proposed accused person before seeking confirmation of an indictment against him if he is
willing to be interviewed and if it wishes to do so, as it has done at times in the past, but it has no
obligation to do so in every case. There is no requirement obliging the prosecution to submit evidence
demonstrating a necessity to arrest a proposed accused before the Judge may confirm the indictment, or
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which obliges the Judge to adopt a procedure less constraining than an arrest warrant if another
procedure could serve the same objective. There is nothing to prevent the prosecution and the accused
from reaching an agreement whereby he is able to make his initial appearance before the Tribunal whilst
still at liberty. One accused, Biljana Plavsic, was recently permitted by a Trial Chamber to enter a plea
by video-link rather than to re-enter detention in order to do. But, unless such an agreement is reached,
and the Trial Chamber approves, the usual procedure remains one of arrest and detention until any issue
of provisional release is resolved.

14. Croatia further submitted that, because Bobetko satisfies all the requirements for provisional release,
he need not be arrested because he would at once be granted provisional release. The Appeals Chamber
cannot pronounce on matters concerning provisional release in the case in concreto before an appeal is
brought by the Accused to the Appeals Chamber from a Trial Chamber decision on an application for
provisional release. Therefore, arguments based on considerations which are relevant to an appeal for
provisional release are premature so far as the Appeals Chamber is concerned. Whether or not the Trial
Chamber before which Bobetko may appear would grant provisional release can only be determined by
that Trial Chamber upon the material placed before it at that time.

15. The Appeals Chamber does point out that an accused person who has appeared before the Tribunal is
not without remedy in relation to the issue of the indictment against him if he is able to demonstrate that
its issue constitutes an abuse of the Tribunal’s process. The Tribunal has an inherent power to stay
proceedings which are an abuse of process, such a power arising from the need for the Tribunal to be

able to exercise effectively the jurisdiction which it has to dispose of the proceedings.6 Nothing alleged
in the applications made by Croatia would demonstrate that such an abuse of the process had occurred in
the present case.

Disposition

16. Accordingly, the Appeals Chamber rejects both applications made by Croatia.

Done in French and English, the French text being authoritative.

Dated this 29 day of November 2002,
At The Hague,
The Netherlands.

Claude Jorda
Presiding

President Jorda and Judge Shahabuddeen append a Declaration to this decision.
Judge Hunt and Judge Pocar append a Separate Opinion to this decision.

[Seal of the Tribunal]
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1 - Ordonnance du Président Portant Nomination de Juges a la Chambre d'Appel, 11 octobre 2002. l

2 - No order has been made in response to that request.

3 - The ICTR Appeals Chamber has held that there is no appeal from a decision to confirm an indictment: see; Prosecutor v

Bagosora et al, Decision on the Admissibility of the Prosecutor's Appeal from the Decision of a Confirming Judge

Dismissing an Indictment Against Théoneste Bagosora and 28 Others", 8 June 1998. See also, Prosecutor v Kovacevic,

Decision on Defence Motion to Strike Confirmed Amended Indictment, 3 July 1998.

4 - See, eg, Prosecutor v Radovan Karadzic and Ratko Mladic, Decision Rejecting the Request Submitted by Mr Medvene

and Mr Hanley III Defence Counsels for Radovan Karadzic, 5 July 1996.

5 - Second Application, par 8.

6 - See Prosecutor v Tadic, IT-94-1-A-R77, Judgment on Allegations of Contempt Against Prior Counsel, Milan Vujin, 31
Jan 2000, par 13.
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I. INTRODUCTION

Background

1. The Appeals Chamber of the International Tribunal for the Prosecution of Persons
Responsible for Serious Violations of International Humanitarian Law Committed in the
Territory of the Former Yugoslavia since 1991 (“the Tribunal”) is seised of a request for
review of a binding order of Trial Chamber III of 4 February 1999 (“the Binding Order”),
filed by the Republic of Croatia (“Requesting State™) on 11 February 1999." In the Binding
Order, Trial Chamber III ordered the Requesting State to disclose certain documents to the

Office of the Prosecutor (“the Prosecution”).

2. The Requesting State requests that the Appeals Chamber quash the Binding Order
on the following two main grounds: 1) the Binding Order was issued without the
Requesting State having been given notice and an opportunity to be heard; and 2) the
Binding Order is inconsistent with the criteria for the issuance of binding orders as
established by the Appeals Chamber’s Judgement on the Request of the Republic of Croatia
for Review of the Decision of Trial Chamber II of 18 July 1997, The Prosecutor v. Bla{ki}
(Case No.: IT-95-14-T), of 29 October 1997 (“the Judgement”).

3. Having considered the written submissions of the Requesting State and the
Prosecution, the Appeals Chamber hereby renders its decision pursuant to the Statute and
the Rules of Procedure and Evidence of the Tribunal (“the Statute” and “the Rules”

respectively), as follows.

' Notice of State Request for Review of Order to the Republic of Croatia for the Production of Documents.

2
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Procedural history

4. Pursuant to an ex parte request by the Prosecution, Trial Chamber III on 4 February
1999, issued the Binding Order to the Requesting State. In its decision Trial Chamber III

considered the Judgement and stated that -

“[alny request for an order for production of documents issued under article 29,
paragraph 2, of the Statute, whether before or after the commencement of a trial, must (1)
identify specific documents and not broad categories. . . .; (2) set out succinctly the
reasons why such documents are deemed relevant to the trial. . . .; (3) not be unduly
onerous. . . .; (4) give the requested State sufficient time for compliance. . . *“ [and] that
those conditions were mandatory and cumulative”.

5. Trial Chamber III found Requests 1 to 27, 29 to 38 and 40 to be specific, relevant
and not unduly onerous and requests number 28 and 39 not to meet the criterion of
relevance as set out in the Judgement. Therefore, it ordered the Requesting State to disclose
to the Prosecution the d ocuments d escribed in Requests 1 t027,29 to38and40inthe
Binding Order “as soon as possible and no later than within sixty days of the date of” that

Order.

6. The Requesting State then filed an ex parte Notice of State Request for Review of
Order to the Republic of Croatia for the Production of Documents on 11 February 1999
pursuant to Rule 108bis of the Rules. On 17 March 1999, the Appeals Chamber issued a
scheduling order declaring the Prosecution and the Defence to be at liberty to file written
submissions by 24 March 1999, addressing, inter alia, whether the issues raised by the
request for review were of general importance relating to the powers of the Tribunal within
the meaning o f Sub-rule 1 08bis(A) o f the Rules and, in the e vent the A ppeals C hamber
should hold the request to be admissible, whether the execution of the Binding Order should
be suspended pending resolution of the Appeals Chamber’s review. The Prosecution filed

its response on 24 March 1999.% The Defence did not file any written submissions.

? Response to Notice of State Request for Review of Order to the Republic of Croatia for the Production of
Documents.
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7. On 26 March 1999, the Appeals Chamber rendered its decision on the admissibility

3 In that decision, the Appeals Chamber held the request

of the request for review.
admissible on the ground that the Requesting State was clearly directly affected by the
Binding Order, which it found to concern issues of general importance relating to the
powers of the Tribunal within the meaning of Rule 108bis. The Appeals Chamber further
found it to be in the interests of justice that the Binding Order be suspended pending its
review. On that same day, the Appeals Chamber also issued a scheduling order directing
the Requesting State to submit a written brief by 9 April 1999, to which the Prosecution was
to respond within seven days of the filing of the Requesting State’s brief. In addition, the

Appeals Chamber ordered that the Defence was at liberty to file any written submissions

within the same time-period.

8. Briefs w ere filed by the R equesting S tate and the Prosecutionon 9 and 16 April

1999, respectively. The Defence did not file any written submissions.

II. THE REVIEW

Preliminary issue

9. The Requesting State requests that oral arguments be scheduled so that a full
exposition of the issues involved may be provided for the Appeals Chamber’s

consideration. The Prosecution expresses no opinion on the matter.

10.  The Appeals Chamber finds that it is not necessary to hear oral arguments prior to

determination of the issues raised by the review. Consequently, the request is denied.

? Order on Admissibility of State Request for Review of Order to the Republic of Croatia for the Production of
Documents Issued by Trial Chamber 111 on 4 Feb. 1999 and Request for Suspension of Execution of Order.

4 Merits Brief of the Republic of Croatia on State Request for Review of Order to the Republic of Croatia for
the Production of Documents (“Merits Brief’) and the Prosecutor’s Response to the “Merits Brief” of the
Republic of Croatia on State Request for review of Order to the Republic of Croatia for the Production of
Documents Filed on 9 April 1999 (“Prosecutor’s Response”).

/6/
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First Ground for Review: whether the Requesting State had a right to be notified and

heard prior to the issuance of the Binding Order

1. Submissions of the Parties

(a) The Requesting State

11.  The Requesting State contends that an Article 29(2) binding order for document
production may not be issued without affording the requested State notice and an
opportunity to be heard.’ Its position is three-pronged. First, States have a right to notice
and a hearing in Article 29(2) proceedings. Second, States must be accorded notice and a
hearing before an Article 29(2) binding order is issued. Third, a State’s right to be heard
before an Article 29(2) binding order is issued includes the right to be heard on all of the

Judgement’s criteria, including that of relevance.

12.  The Requesting State characterizes the first point as the right to be heard before
judicial action is taken, aright thatitclaims to be part o f the principle o f d ue process.’
After a brief survey of national and international legal texts, it concludes that “[t]here is no
Justification in law or reason for the International Tribunal to eschew this most basic rule of
both national and international law, requiring that a party be heard before judicial action
with respect to it is taken”.” It submits that neither the Statute nor the Rules provide for
such a derogation as to allow ex parte action on an Article 29(2) application, but that such

an action may be justifiable only in “the most extreme and exigent circumstances”.®

13. The second point is based on the alleged “significant consequences” for a State that

is subject to an Article 29(2) binding order.” According to the Requesting State, it would be

3 Merits Brief, para. 10.
® Ibid., para. 11.

7 Ibid., para. 15.

$ Ibid.

? Ibid., para. 16.

161
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for the State affected by the order to prove that the order was issued in error, and to prove
this would be an unfair burden for the State which could have proved the request for the
order to be unfounded before the order was issued.'® Moreover, the issuance of the order
without hearing the State on the requirements for binding orders may raise the “suspicion”
that the Trial Chamber’s action would suggest that the request for the order was well
founded, and that the State had failed in its obligations to the Tribunal.'' The Requesting
State claims also that such orders may only be issued after “the applicant has satisfied each
of the requirements articulated by the Appeals Chamber in the 29 October 1997
Judgement”.'>  Lastly, the Requesting State argues that there is no ‘“urgency or

administrative necessity” to justify the issuance o f the Binding Order ex parte, since the

trial in the present case is yet to commence.

14.  The Requesting State argues, in respect of the third point, that, as a matter of due
process, it “is entitled to notice and a hearing on the legal sufficiency of the applicant’s
showing on each of the requirements for a binding order established in the 29 October 1997
Judgement, including relevance, before an Article 29(2) binding order issues”.” The
entitlement arises from the adversarial nature of the procedures “designed” by the United
Nations Security Council for the Tribunal.'* The Requesting State further argues that
inferences drawn from the second and fourth criteria for binding orders laid down in the
Judgement entitles it to be notified of an Article 29(2) application, and to be heard before a
binding order is issued. 15 With regard to the second criterion, the Requesting State submits
that even if the Prosecution may, in certain circumstances, be entitled to articulate the
detailed reasons concerning relevance to the Trial Chamber alone, this criterion obligates

the Prosecution to notify the Requesting State of, at least, the general grounds on which the

' Ibid., para. 20.

"' 1bid.

2 Ibid., para. 16, and also para. 19.

P Ibid., para. 28.

" Ibid., paras. 26 and 27.

'5 Ibid., para 27. The second criterion requires that a binding order “set[s] out succinctly the reasons why such
documents are deemed relevant to the trial; if that party considers that setting forth the reasons for the request
might jeopardise its prosecutorial or defence strategy it should say so and at least indicate the general grounds
on which its request rests”; whereas the fourth criterion states that the requested State must be given
“sufficient time for compliance; this of course would not authorise any unwarranted delays by that state.
Reasonable and workable deadlines could be set by the Trial Chamber after consulting the requested State”.
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Article 29(2) application is based. The Requesting State further submits that the language
used in the forth criterion implies a right to notice of an Article 29(2) application and a right

to be heard prior to an order being issued.

(b) The Prosecution

15. As to the argument of the Requesting State that ex parte proceedings for binding
orders are extraordinary, the Prosecution states that “no legal system contemplates that, in
the course of an investigation or prosecution, a third party with relevant evidence must be
consulted or asked permission before a subpoena or order can be addressed to that
person”.16 A s to the argument that the adversarial procedures o f the Tribunal wouldbe
undermined if a binding order is issued to a State without it being notified and heard
beforehand, the Prosecution contends that the Requesting State “is not a party to
proceedings before the Tribunal”, but that it should be treated like a witness, when it
receives the Binding Order.'” With respect to the claim of the Requesting State that it is
entitled to be heard in respect of the criteria for binding orders laid down in the Judgement,
the Prosecution argues that the relevance of evidence sought by binding orders is a matter
which concerns the parties to the case and especially the Trial Chamber,'® and that any
challenge to the orders, on whatever grounds, is allowed by the Rules, but only after they
are issued, and that the rights of the recipient of the orders are, therefore, safeguarded.lg
Concerning the point that reasonable time-limits could be set by way of consultation
between the relevant Trial Chamber and the receiving State, as suggested by the Appeals
Chamber in the Judgement, the Prosecution considers it as a matter of discretion rather than

of duty on the part of the Trial Chamber.”

' Prosecutor’s Response, para. 7.
"7 Ibid., paras.10 and 13.

8 Ibid., paras. 11 to 13 and 15.

" Ibid., paras. 14 to 18.

%% Ibid., para. 19.
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2. Discussion and Findings

16. The Tribunal’s competence extends to trying persons charged with serious violations
of international humanitarian law.?! In order for the Tribunal to discharge this function, it
must rely upon the co-operation of States since it is not endowed with an enforcement
mechanism of its own. In the Judgement, the Appeals Chamber held that the Tribunal is
empowered to issue binding orders and requests to States pursuant to Article 29 of the
Statute, which derives its binding force “from the provisions of Chapter VII and Article 25
of the United Nations Charter and from the Security Council resolutions adopted pursuant
to those provisions”.22 By affording judicial assistance to the Tribunal, States do not
thereby subject themselves to the primary jurisdiction of the Tribunal, which is limited to
natural persons. Rather, when issuing binding orders to States, the Tribunal exercises its
“ancillary (or incidental) mandatory powers vis-a-vis States” as embodied in Article 29 of

the Statute.*

17. The Requesting State contends that the principle of due process requires that it be
afforded notice and an opportunity to be heard before a binding order for the production of
documents is issued to it. Citing Mathews v. Eldrige, 424 U.S. 319, 333 (1976) (quoting in
part Armstrong v. Manzo, 380 U.S. 545, 552 (1965)), it claims that “[t]he fundamental
requirement of due process is the opportunity to be heard at a meaningful time and in a

. 4
meaningful manner.””

The pertinent question then is what constitutes “meaningful”
procedural guarantees, if any, for the Requesting State. As shown by the case law referred
to by the Requesting State, “[d]ue process is flexible and calls for such procedural
protection as the particular situation demands”.”® Furthermore, the Requesting State
recognises that “a State involved in Article 29(2) proceedings is not a party before the
International Tribunal”.?® Yet, it contends that the adversarial nature of the Tribunal’s

procedure entitles it to certain due process guarantees. Significant due process guarantees,

2! Article 1 of the Statute.

2 Judgement, para. 26.

3 Ibid., para. 28.

2 Merits Brief, para. 12.

2 Merits Brief, para. 12, referring to Mathews v. Eldrige, 424 U.S. 319, 334 (1976) (quoting in part Morrissey
v. Brewer, 408 U.S. 471, 481 (1972).

2 Ibid., para. 23.
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however, are afforded to parties. Rule 2 defines parties as the Prosecutor and the accused.
Consequently, what constitutes “meaningful” has to be determined in that context. The
Appeals Chamber agrees that the Requesting State is entitled to an opportunity to be “heard
at a meaningful time and in a meaningful manner.” It finds, however, that Rule 1 08bis
sufficiently satisfies that purpose. Equity is done by affording the Requesting State an
opportunity to challenge the Binding Order before it is implemented through the procedure
established in Rule 108bis.

18. The Appeals Chamber now turns to the second point of the Requesting State which
is based on the alleged “significant consequences” for a State that is subject to an Article
29(2) binding order. It is not persuaded by the argument that it would be unfair to relegate
the Requesting State to an opportunity, after a Binding Order has been issued, to prove that
it was issued erroneously for failure to meet the four criteria of the Judgement. Nor is the
Appeals Chamber persuaded that the case for the Requesting State is improved by the
argument that it would be more logical for the Requesting State to have an opportunity
before the Binding Order was issued, to prove that the request for it was unfounded. In the
view of the Appeals Chamber, the ex parte nature of a request for a Binding Order excludes
the claimed right to a prior hearing. The Appeals Chamber stresses that the issuance of a
binding order by a Trial Chamber does not indicate a finding of a failure of a State to fulfil
its obligations under the Statute and the United Nations Charter. The Appeals Chamber
also considers that there is no requirement of “urgency or administrative necessity”, as
claimed by the Requesting State, for binding orders to be issued on an ex parte basis. Such
orders may become necessary whenever co-operation is found to be inadequate for the

purpose of obtaining such documents as are required for the conduct of a trial.

19. In respect of the third point, the Appeals Chamber notes its close relationship with
the first point raised by the Requesting State. The Appeals Chamber will not repeat what

has already been stated in respect of the right to be heard based on the requirement of the
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7 Instead, the Appeals Chamber will focus on the inferences

principle of due process.
drawn by the Requesting State from the second and fourth criteria in the Judgement.”®
These inferences are not persuasive. The Requesting State submits that, while arguments
concerning relevance may be ex parte, the general grounds on which a request is based
should be disclosed to a State in an application under Article 29(2). The Appeals Chamber
disagrees. Nothing in the second criterion provides for notification of, or hearings on,
grounds of relevance, or on the general grounds on which a request is based, in advance of a
binding order issuing. It is for the Trial Chamber and not the Requesting State to assess the
relevance and admissibility of the documents requested. The fourth criterion established by
the Judgement provides that “[r]easonable and workable deadlines could be set by the Trial
Chamber a fter ¢ onsulting the requested State.”” T he R equesting S tate su bmits t hat t his
language implies a right to notice of an Article 29(2) application and a right to be heard
prior to an order being issued. Again, the Appeals Chamber disagrees. The correct
inference is that, once the binding order is served on the State concerned, the State may
come back to the Trial Chamber if it deems insufficient the time allowed by the order.
Rescheduling for compliance obligations may be possible but it is clear that this happens

only after the order is served.

20. For the foregoing reasons, the Appeals Chamber finds that the Requesting State had

no right to be notified or to be heard before the Binding Order was issued to it.

*7 Supra, para. 17.
3 Supra, para. 14,
¥ Judgement, para. 32.
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Second Ground for Review: whether the Binding Order is inconsistent with the

criteria for the issuance of binding orders established by the Judgement

1. Submissions of the Parties

(a) The Requesting State

21.  The Requesting State submits that the criteria adopted in the Judgement are binding
on the Trial Chambers as the law of the Tribunal, either through a rule of precedent, stare
decisis, or through some similar means.”® It contends that the Binding Order does not meet
the mandatory and cumulative criteria laid down in the Judgement. Its arguments may be

summarised as follows.

22.  Regarding the first point that the criteria adopted in the Judgement are binding on
the Trial Chambers, the Requesting States argues that the requirements of Rule 108bis
support a rule of precedent since this provision limits interlocutory appeals by States to
decisions concerning “issues of general importance relating to the powers of the Tribunal”.
The Requesting State submits that if the Appeals Chamber’s decisions under Rule 108bis
have no precedential effect on the Trial Chambers, there would be no purpose in reviewing
matters of general importance.’’ It submits further that the importance of a uniform
interpretation of the law is recognised in both common and civil law systems and that a
number of international tribunals have informally adopted a rule of precedent.*? It also
emphasises the importance of consistent judicial decision-making for “a young and

unprecedented institution” like the Tribunal.*®

23.  In 1ts challenge to the Binding Order on the ground that it does not meet the
mandatory and cumulative criteria laid down in the Judgement, the Requesting State relies

on the following four arguments.

3 Merits Brief, paras. 29 to 42.
3! Ibid., paras. 29 to 32.

*2 Ibid., paras. 33 to 39.

* Ibid., para. 40.
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24.  First, the Requesting State submits that the requirement that a binding order must
identify specific documents and not broad categories has not been met. The material sought
must be identified with enough specificity so that the individual documents can be separated
from all other materials pertaining to the same individual and subject-matter and it must be
possible to discern from the face of the request the precise number of documents sought.34
For instance, requests 1, 4, 6 to 18, and 29 to 40 contained in the Binding Order do not, to
the e xtent required, i dentify a p articular document by title, date and author, nor do they
attempt to identify a specific document through description, as allowed in exceptional
circumstances. Rather, contends the Requesting State, these requests seek entire categories

of documents.*”

25. Second, the Judgement requires that, while the prosecution is entitled to request
documents, these must be deemed relevant to the trial. If the materials sought are not
specifically identified, the Trial Chamber cannot make an accurate determination as to
whether each of those documents meets the criterion of relevance. Since the criterion of
specificity is not here satisfied, it is impossible that all of the requested documents in the

Binding Order can be deemed relevant to the trial.*®

26.  Third, the Requesting State contends that the Binding Order does not meet the
requirement that a request for documents not be unduly onerous.”” The Judgement
establishes without exception that a party cannot request hundreds of documents and
thereby rejects any rule that would allow the parties to engage in third-party discovery
under Article 29(2). Since many of the requests in the Binding Order do not meet the
standard of specificity, the Requesting State will have to engage in an extensive

government-wide search in order to ensure compliance with the requests. Such

* Ibid., para. 43.
% Ibid. para. 46.
% Ibid., para. 56.
37 Ibid., para. 57.

12
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:dentification and collection of categories of documents would unduly and unfairly tax its

I'CSOI,II‘CGS.38

27.  Fourth, the Requesting State claims that the Judgement states that the Trial Chamber
shall set reasonable and workable deadlines after consulting the requested State. The
Binding Order fails to meet this requirement since it was issued in response to an ex parte
request by the Prosecution. Consequently, the Requesting State has not been consulted

regarding the establishment of deadlines, with which it has to comply.39

(b) The Prosecution

28.  The Prosecution agrees with the contention of the Requesting State that “the special
need for unification of the Tribunal’s jurisprudence and judicial economy justify the
adoption of the rule of stare decisis for the decisions of law made by the Appeals
Chamber”.*® The Prosecution contends, however, that the Requesting State’s restrictive
interpretation of the criteria laid down in the Judgement is erroneous and that a reasonable
construction of these criteria leads to the conclusion that the Binding Order is indeed
consistent with the Judgement. The Prosecution’s submission in response may be

summarised as follows.

29. First, the Prosecution claims that the Judgement does not prohibit the use of
categories as such, but the use of broad categories. Therefore, if the description of the
categories contains enough specific features to enable adequate identification of the

documents required, the criterion for specificity is satisfied.*!

3 Ibid., paras. 58 to 59.

* Ibid., 62.

% prosecution’s Response, para. 21
! Ibid., para. 22 to 27.
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30.  Second, the Prosecution submits that on the basis of the materials provided to the
Trial Chamber, it has satisfied itself that the requested documents are relevant to the trial of
the accused. The requirement of relevancy in the Judgement has, therefore, been met. The
Requesting State lacks locus standi to raise the issue of relevancy of the documents sought

before the Tribunal.*?

31.  Third, the Prosecution argues that the Judgement does not prohibit requests for
hundreds of documents as contended by the Requesting State.*® Instead, the prohibition,
which flows from the requirement that requests cannot be unduly onerous, is restricted to
those situations where the identification, location and scrutiny of the requested documents
by the relevant authorities would be overly taxing and not strictly justified by the exigencies

of trial. **

32.  Fourth, in respect of the Requesting State’s contention that the deadline established
by the Binding Order is unreasonable, the Prosecution submits that it does not dispute the
procedural right of the Requesting State to move Trial Chamber III in order to object to the

deadline imposed or to seek an extension.*’

3. Discussion and Findings

33. In the Binding Order, the Trial Chamber characterised the criteria established by the
Judgement to be “mandatory and cumulative”. Consequently, it considered itself to be
clearly bound by them. The Appeals Chamber, therefore, takes the view that it is
unnecessary in the present case to address the argument of the Requesting State that the
criteria are binding on the Trial Chambers as the law of the Tribunal, either through a rule

of precedent, stare decisis, or through some similar means.

*2 Ibid., para 28.
* Ibid., para 25, quoting Separate Opinion of Judge Shahabuddeen, The Prosecutorv. Bla{ki}, Case No.:
IT 95-14-T, T. Ch. 11, 21 July 1998, Order to the Republic of Croatia for the Production of Documents.
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34, The Appeals Chamber instead turns to the challenge by the Requesting State to the
Binding Order on the ground that it does not meet the mandatory and cumulative criteria in
the Judgement where the Appeals Chamber considered the permissible content of binding
orders; more specifically whether binding orders “can be broad in scope or whether they
must indeed be speciﬁc”.46 It held that a binding order for the production of documents

must -

(i) identify specific documents and not broad categories. In other words, documents
must be identified as far as possible and in addition be limited in number. ... [W]here
the party requesting the order for the production of documents is unable to specify the
title, date and author of documents, or other particulars, this party should be allowed to
omit such details provided it explains the reasons therefore, and should still be required
to identify the specific documents in question in some appropriate manner. [. . .]

(ii) set out succinctly the reasons why such documents are deemed relevant to the trial; if
that party considers that setting forth the reasons for the request might jeopardise its
prosecutorial or defence strategy it should say so and at least indicate the general grounds
on which its request rests;

(iii) not be unduly onerous. As already referred to above, a party cannot request
hundreds o f d ocuments, p articularly when it is e vident that the identification, 1ocation
and scrutiny of such documents by the relevant national authorities would be overly
taxing and not strictly justified by the exigencies of the trial; and

(iv) give the requested State sufficient time for compliance; this of course would not
authorise any unwarranted delays by that state. Reasonable and workable deadlines
could be set by the Trial Chamber after consulting the requested State.*’

35. In the present request for review, the Requesting State asserts that the Binding Order
is inconsistent with the requirements established by the Appeals Chamber. Accordingly, the
above criteria have to be interpreted and the requests contained in the Binding Order

reviewed.

“ Ibid. See also paras. 29 to 34.
* Ibid., para 35.

“ Judgement., para. 32.

7 Ibid.
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36.  As a starting point, the Appeals Chamber observes that the criteria were adopted n
the context of a finding that the Tribunal possesses the power pursuant to Article 29(2) of
the Statute to issue binding orders for the production of documents to States and that such a
power is crucial to the Tribunal being able to carry out its mandate of prosecuting and
adjudicating cases of a very complicated nature which “sprawl over wide areas of law and
fact”.*® The Appeals Chamber further notes that above criteria are not expressed in absolute
terms and that they cannot be applied in the abstract. Rather, they can only be understood

in conjunction with Article 29(2) and the purpose served by that provision.

37.  The first criterion relates to the requirement of specificity. The contentious issue is
the extent to which requests can be made for the production of documents identified solely
by category. The Requesting State submits that the material sought must be identified with
sufficient specificity so that the individual documents can be separated from all other
materials pertaining to the same individual and subject-matter and that it must be possible to
discern from the face of the request the precise number of documents sought. On this basis,
the Requesting State challenges, in particular, requests 1, 4, 6 to 18, and 29 to 40. The
Prosecution contends, on the other hand, that the criterion of specificity does not prohibit
the use of categories, as such, providing the description of the categories contains enough

specific features to enable adequate identification of the documents required.

38. The underlying purpose of the requirement of specificity is to allow a State, in
complying with its obligation to assist the Tribunal in the collection of evidence, to be able
to identify the requested documents for the purpose of turning them over to the requesting
party. The question then is whether “documents which are only identifiable as members of
a class, however clearly defined this may be and however readily the identification of its
content may be made”,** fall afoul of the requirement of specificity. The requirement of

specificity clearly prohibits the use of broad categories, which, of course, in itself is a

*® The Prosecutor v. Blafki}, Case No.: IT-95-14-T, T. Ch. II, 21 July 1998, Order to the Republic of Croatia
g)r the Production of Documents, Separate Opinion of Judge Shahabuddeen, p. 5.
Ibid., p. 3.
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relative term. It does not, as correctly asserted by the Prosecution, prohibit the use of

categories as such.

39.  After having reviewed the requests contained in the Binding Order, especially
requests 1, 4, 6 to 18 and 29 to 40, the Appeals Chamber finds that the Binding Order is not
inconsistent with the criterion of specificity. Although, a requested category of documents
has to be “defined with sufficient clarity to enable ready identification” of the documents

falling within that category.”

40.  The second criterion states that the requested documents have to be relevant to the
trial of the accused. The Appeals Chamber takes the view that it falls squarely within the
discretion of the Trial Chamber to determine whether the documents sought are relevant to
the trial. Furthermore, the State from whom the documents are requested does not have
locus standi to challenge their relevance. Having found that the criterion of specificity has
indeed been met, the Appeals Chamber rejects the argument of the Requesting State that the
Trial Chamber, because of lack of specificity, was unable to accurately determine the

relevance of the documents sought.

41. The third criterion states that a binding order must not be unduly onerous. This
criterion must be read together with the clearly illustrative statement that “a party cannot
request hundreds of documents, particularly when it is evident that the identification,
location and scrutiny of such documents by the relevant national authorities would be
overly taxing and not strictly justified by the exigencies of the trial”.”! Contrary to the
assertion of the Requesting State, this criterion does not automatically exclude all requests
that involve the production of hundreds of documents. As noted above,” this criterion is

relative. It entails the striking of a balance between the need, on the one hand, for the

 Ibid., p. 4.
3 Judgement, para. 32.
52 Supra, para. 36.
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Tribunal to have the assistance of States in the collection of evidence for the purpose of
prosecuting persons responsible for serious violations of international humanitarian law and
the need, on the other hand, to ensure that the obligation upon States to assist the Tribunal
in the evidence collecting process is not unfairly burdensome. Since the task with which the
Security Council has entrusted the Tribunal is far from an easy one, the obligation which
rests upon all Member States of the United Nations to “carry out the decisions of the

1”5 by rendering assistance to the Tribunal pursuant to Article 29(2) of the

Security Counci
Statute, for instance by complying with an order of a Trial Chamber for the production of
evidence, will at times undoubtedly be onerous. Considering the nature of the complex
charges heard by the Tribunal, it is hard to see how that can be avoided. Consequently, the
crucial question is not whether the obligation falling upon States to assist the Tribunal in the
evidence collecting process is onerous, but whether it is unduly onerous, taking into account
mainly whether the difficulty of producing the evidence is not disproportionate to the extent

that process is “strictly justified by the exigencies of the trial””.**

42.  Inlight of the foregoing, and after a review of the requests in the Binding Order, the
Appeals Chamber concludes that the criterion that a binding order must not be unduly

onerous has been satisfied.

43.  The fourth criterion states that a State shall be given sufficient time for compliance
with a binding order. As previously discussed,”® it does not follow from this requirement
that a State is entitled to be heard prior to the issuance of the binding order. It simply sets
out the obvious in the sense that a State must be given a reasonable time-frame in which to
comply. It follows from the statement that “[r]easonable and workable deadlines could be
set by the Trial Chamber after consulting the requested State”,® and that it falls within the
discretion of the Trial Chamber to do so. The fact that the Binding Order was issued

pursuant to an ex parte request by the Prosecution and that, consequently, the Requesting

> Atticle 25 of the Charter of the United Nations.
4 Judgement, para. 32.

% Supra, para. 19,

% Judgement, para. 32. (Empbhasis added.)
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State w as n ot ¢ onsulted b efore the d eadline for c ompliance was set, does notr ender the
Binding Order inconsistent with this criterion. In addition, the procedure established in
Rule 108bis does not preclude a State from moving the Trial Chamber for an extension of

time for compliance, should the State deem the deadline to be unreasonable or unworkable.

44.  In conclusion, the Appeals Chamber finds the Binding Order not to be inconsistent

with the criteria enunciated by the Appeals Chamber in the Judgement.

19
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HI. DISPOSITION

For the foregoing reasons, the Appeals Chamber AFFIRMS the Binding Order and
REINSTATES the execution of that Order.

Done in both English and French, the English text being authoritative.

Gabrielle Kirk McDonald
Presiding Judge

Dated this ninth day of September 1999
At The Hague,
The Netherlands.

[Seal of the Tribunal]
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INTERNATIONAL COURT OF JUSTICE

YEAR 2002
2002
14 February
General List
No. 121
14 February 2002

CASE CONCERNING THE ARREST WARRANT OF 11 APRIL 2000

(DEMOCRATIC REPUBLIC OF THE CONGO v. BELGIUM)

Facts of the case — Issue by a Belgian investigating magistrate of “an international arrest
warrant in absentia” a gainst the incumbent Minister for Foreign Affairs of the Congo, alleging
grave breaches of the Geneva Conventions of 1949 and of the Additional Protocols thereto and
crimes against humanity — International circulation of arrest warrant through Interpol — Person
concerned subsequently ceasing to hold office as Minister for Foreign Affairs.

First objection of Belgium — Jurisdiction of the Court — Statute of the Court, Article 36,
paragraph 2 — Existence of a “legal dispute” between the Parties at the time of filing of the

Application i nstituting proceedings — Events subsequent to the filing of the Application do not
deprive the Court of jurisdiction.

Second objection of Belgium — Mootness — Fact that the person concerned had ceased to
hold office as Minister for Foreign Affairs does not put an end to the dispute between the Parties
and does not deprive the Application of its object.

Third objection of Belgium — Admissibility -—— Facts underlying the Application instituting
proceedings not changed in a way that transformed the dispute originally brought before the Court
into another which is different in character.
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Fourth objection of Belgium — Admissibility — Congo not acting in the context of
protection of one of its nationals — Inapplicability of rules relating to exhaustion of local
remedies.

Subsidiary argument of Belgium — Non ultra petita rule — Claim in Application instituting
proceedings that Belgium’s claim to exercise a universal jurisdiction in issuing the arrest warrant
is contrary to international law — Claim not made in final submissions of the Congo — Court
unable to rule on that question in the operative part of its Judgment but not prevented from dealing
with certain aspects of the question in the reasoning of its Judgment.

Immunity from criminal jurisdiction in other States and also inviolability of an incumbent
Minister for Foreign Affairs — Vienna Convention on Diplomatic Relations of 18 April 1961,
preamble, Article 32 — Vienna Convention on Consular Relations of 24 April 1963 — New York
Convention on Special Missions of 8 December 1969, Article 21, paragraph 2 — Customary
international law rules — Nature of the functions exercised by a Minister for Foreign Affairs —
Functions such that, throughout the duration of his or her office, a Minister for Foreign Affairs
when abroad enjoys full immunity from criminal jurisdiction and inviolability — No distinction in
this context between acts performed in an “official” capacity and those claimed to have been
performed in a “private capacity”.

No exception to immunity from criminal jurisdiction and inviolability where an incumbent
Minister for Foreign Affairs suspected of having committed war crimes or crimes against
humanity — Distinction between jurisdiction of national courts and jurisdictional immunities —
Distinction between immunity from jurisdiction and impunity.

Issuing of arrest warrant intended to enable the arrest on Belgian territory of an incumbent
Minister for Foreign Affairs — Mere issuing of warrant a failure to respect the immunity and
inviolability of Minister for Foreign Affairs — Purpose of the international circulation of the arrest
warrant to establish a legal basis for the arrest of Minister for Foreign Affairs a broad and his
subsequent extradition to Belgium —— International circulation of the warrant a failure to respect
the immunity and inviolability of Minister for Foreign Affairs.

Remedies s ought by the Congo — Finding by the Court of international responsibility of
Belgium making good the moral injury complained of by the Congo — Belgium required by means
of its own choosing to cancel the warrant in question and so inform the authorities to whom it was
circulated.

[TO
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JUDGMENT

Present:  President GUILLAUME; Vice-President SHI;  Judges ODA, RANIJEVA, HERCZEGH,
FLEISCHHAUER, KOROMA, VERESHCHETIN, HIGGINS, PARRA-ARANGUREN,
KOOUMANS, REZEK, AL-KHASAWNEH, BUERGENTHAL; Judges ad hoc BULA-BULA,
VAN DEN WYNGAERT; Registrar COUVREUR.

In the case concerning the arrest warrant of 11 April 2000,
between

the Democratic Republic of the Congo,

represented by

H.E. Mr. Jacques Masangu-a-Mwanza, Ambassador Extraordinary and Plenipotentiary of the
Democratic Republic of the Congo to the Kingdom of the Netherlands,

as Agent;
H.E. Mr. Ngele Masudi, Minister of Justice and Keeper of the Seals,
Maitre Kosisaka Kombe, Legal Adviser to the Presidency of the Republic,
Mr. Frangois Rigaux, Professor Emeritus at the Catholic University of Louvain,
Ms Monique Chemillier-Gendreau, Professor at the University of Paris VII (Denis Diderot),
Mr. Pierre d’Argent, Chargé de cours, Catholic University of Louvain,
Mr. Moka N’Golo, Bdtonnier,
Mr. Djeina Wembou, Professor at the University of Abidjan,
as Counsel and Advocates;
Mr. Mazyambo Makengo, Legal Adviser to the Ministry of Justice,
as Counsellor,
and
the Kingdom of Belgium,
represented by
Mr. Jan Devadder, Director-General, Legal Matters, Ministry of Foreign Affairs,

as Agent,
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43. The Court would recall the well-established principle that “it is the duty of the Court not
only to reply to the questions as stated in the final submissions of the parties, but also to abstain
from deciding points not included in those submissions” (4sylum, Judgment, 1.C.J. Reports 1950,
p. 402). While the Court is thus not entitled to decide upon questions not asked of it, the non ultra
petita tule nonetheless cannot preclude the Court from addressing certain legal points in its
reasoning. Thus in the present case the Court may not rule, in the operative part of its Judgment,
on the question whether the disputed arrest warrant, issued by the Belgian investigating judge in
exercise of his purported universal jurisdiction, complied in that regard with the rules and
principles of international law governing the jurisdiction of national courts. This does not mean,
however, that the Court may not deal with certain aspects of that question in the reasoning of its
Judgment, should it deem this necessary or desirable.

44. The Court concludes from the foregoing that it has jurisdiction to entertain the Congo’s
Application, that the Application is not without object and that accordingly the case is not moot,
and that the Application is admissible. Thus, the Court now turns to the merits of the case.

45. As indicated above (see paragraphs 41 to 43 above), in its Application instituting these
proceedings, the Congo originally challenged the legality of the arrest warrant of 11 April 2000 on
two separate grounds: on the one hand, Belgium’s claim to exercise a universal jurisdiction and, on
the other, the alleged violation of the immunities of the Minister for Foreign Affairs of the Congo
then in office. However, in its submissions in its Memorial, and in its final submissions at the close
of the oral proceedings, the Congo invokes only the latter ground.

46. As a matter of logic, the second ground should be addressed only once there has been a
determination in respect of the first, since it is only where a State has jurisdiction under
international law in relation to a particular matter that there can be any question of immunities in
regard to the exercise of that jurisdiction. However, in the present case, and in view of the final
form of the Congo’s submissions, the Court will address first the question whether, assuming that it
had jurisdiction under international law to issue and circulate the arrest warrant of 11 April 2000,
Belgium in so doing violated the immunities of the then Minister for Foreign Affairs of the Congo.

(92
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54. The Court accordingly concludes that the functions of a Minister for Foreign Affairs are
such that, throughout the duration of his or her office, he or she when abroad enjoys full immunity
from criminal jurisdiction and inviolability. That immunity and that inviolability protect the
individual concerned against any act of authority of another State which would hinder him or her in
the performance of his or her duties.

55. In this respect, no distinction can be drawn b etween acts performed by a M inister for
Foreign Affairs in an “official” capacity, and those claimed to have been performed in a “private
capacity”, or, for that matter, between acts performed before the person concerned assumed office
as Minister for Foreign Affairs and acts committed during the period of office. Thus, if a Minister
for Foreign Affairs is arrested in another State on a criminal charge, he or she is clearly thereby
prevented from exercising the functions of his or her office. The consequences of such impediment
to the exercise of those official functions are equally serious, regardless of whether the Minister for
Foreign Affairs was, at the time of arrest, present in the territory of the arresting State on an
“official” visit or a “private” visit, regardless of whether the arrest relates to acts allegedly
performed before the person became the Minister for F oreign Affairs or to acts performed while in
office, and regardless of whether the arrest relates to alleged acts performed in an “official”
capacity or a “private” capacity. Furthermore, even the mere risk that, by travelling to or transiting
another State a Minister for Foreign Affairs might be exposing himself or herself to legal
proceedings could deter the Minister from travelling internationally when required to do so for the
purposes of the performance of his or her official functions.

56. The Court will now address Belgium’s argument that immunities accorded to Incumbent
Ministers for Foreign Affairs can in no case protect them where they are suspected of having
committed war crimes or crimes against humanity. In support of this position, Belgium refers in its
Counter-Memorial to various legal instruments creating international criminal tribunals, to
examples from national legislation, and to the Jurisprudence of national and international courts.

Belgium begins by pointing out that certain provisions of the instruments creating
international criminal tribunals state expressly that the official capacity of a person shall not be a
bar to the exercise by such tribunals of their Jurisdiction.

Belgium also places emphasis on certain decisions of national courts, and in particular on the
judgments rendered on 24 March 1999 by the House of Lords in the United Kingdom and on
13 March 2001 by the Court of Cassation in France in the Pinochet and Qaddafi cases respectively,
in which it contends that an exception to the i mmunity rule was accepted in the case of serious
crimes under international law. Thus, according to Belgium, the Pinochet decision recognizes an
exception to the immunity rule when Lord Millett stated that “[i]nternational law cannot be
supposed to have established a crime having the character of a jus cogens and at the same time to
have provided an immunity which is co-extensive with the obligation it secks to impose”, or when
Lord Phillips of Worth Matravers said that “no established rule of international law requires state
immunity rationae materiae to be accorded in respect of prosecution for an international crime”.
As to the French Court of Cassation, Belgium contends that, in holding that, “under international
law as it currently stands, the crime alleged [acts of terrorism), irrespective of its gravity, does not
come within the exceptions to the principle of immunity from jurisdiction for incumbent foreign
Heads of State”, the Court explicitly recognized the existence of such exceptions,
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57. The Congo, for its part, states that, under international law as it currently stands, there is
no basis for asserting that there is any exception to the principle of absolute immunity from
criminal process of an incumbent Minister for Foreign Affairs where he or she is accused of having
committed crimes under international law.

In support of this contention, the Congo refers to State practice, giving particular
consideration in this regard to the Pinochet and Qaddafi cases, and concluding that such practice
does not correspond to that which Belgium claims but, on the contrary, confirms the absolute
nature of the immunity from criminal process of Heads of State and Ministers for Foreign Affairs.
Thus, in the Pinochet case, the Congo cites Lord Browne-Wilkinson’s statement that “[t]his
immunity enjoyed by a head of state in power and an ambassador in post is a complete immunity
attached to the person of the head of state or ambassador and rendering him immune from all
actions or prosecutions . . .”. According to the Congo, the French Court of Cassation adopted the
same position in its Qaddafi judgment, in affirming that “international custom bars the prosecution
of incumbent Heads of State, in the absence of any contrary international provision binding on the

parties concerned, before the criminal courts of a foreign State”.

As regards the instruments creating international criminal tribunals and the latter’s
jurisprudence, these, in the Congo’s view, concern only those tribunals, and no inference can be
drawn from them in regard to criminal proceedings before national courts against persons enjoying
immunity under international law.

58. The Court has carefully examined State practice, including national legislation and those
few decisions of national higher courts, such as the House of Lords or the French Court of
Cassation. It has been unable to deduce from this practice that there exists under customary
international law any form of exception to the rule according immunity from criminal Jjurisdiction
and inviolability to incumbent Ministers for Foreign Affairs, where they are suspected of having
committed war crimes or crimes against humanity.

The Court has also examined the rules concerning the immunity or criminal responsibility of
persons having an official capacity contained in the legal instruments creating international
criminal tribunals, and which are specifically applicable to the latter (see Charter of the
International Military Tribunal of Nuremberg, Art.7; Charter of the International Military
Tribunal of Tokyo, Art. 6; Statute of the International Criminal Tribunal for the former
Yugoslavia, Art. 7, para. 2; Statute of the International Criminal Tribunal for Rwanda, Art. 6,
para. 2; Statute of the International Criminal Court, Art. 27). It finds that these rules likewise do
not enable it to conclude that any such an exception exists in customary international law in regard
to national courts.

Finally, none of the decisions of the Nuremberg and Tokyo international military tribunals,
or of the International Criminal Tribunal for the former Yugoslavia, cited by Belgium deal with the
question of the immunities of incumbent Ministers for Foreign Affairs before national courts where
they are accused of having committed war crimes or crimes against humanity. The Court
accordingly notes that those decisions are in no way at variance with the findings it has reached
above.

In view of the foregoing, the Court accordingly cannot accept Belgium’s argument in this
regard.
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59. 1t should further be noted that the rules governing the jurisdiction of national courts must
be carefully distinguished from those governing jurisdictional immunities: jurisdiction does not
imply absence of immunity, while absence of immunity does not imply jurisdiction. Thus,
although various international conventions on the prevention and punishment of certain serious
crimes impose on States obligations of prosecution or extradition, thereby requiring them to extend
their criminal jurisdiction, such extension of jurisdiction in no way affects immunities under
customary international law, including those of Ministers for Foreign Affairs. These remain
opposable before the courts of a foreign State, even where those courts exercise such a jurisdiction
under these conventions.

60. The Court emphasizes, however, that the immunity from jurisdiction enjoyed by
incumbent Ministers for Foreign Affairs does not mean that they enjoy impunity in respect of any
crimes they might have committed, irrespective of their gravity. Immunity from criminal
Jurisdiction and individual criminal responsibility are quite separate concepts. While jurisdictional
immunity is procedural in nature, criminal responsibility is a question of substantive law.
Jurisdictional immunity may well bar prosecution for a certain period or for certain offences; it
cannot exonerate the person to whom it applies from all criminal responsibility.

61. Accordingly, the immunities enjoyed under international law by an incumbent or former
Minister for Foreign Affairs do not represent a bar to criminal prosecution in certain circumstances.

First, such persons enjoy no criminal immunity under international law in their own
countries, and may thus be tried by those countries’ courts in accordance with the relevant rules of
domestic law.

Secondly, they will cease to enjoy immunity from foreign jurisdiction if the State which they
represent or have represented decides to waive that immunity.

Thirdly, after a person ceases to hold the office of Minister for F oreign Affairs, he or she will
no longer enjoy all of the immunities accorded by international law in other States. Provided that it
has jurisdiction under international law, a court of one State may try a former Minister for Foreign
Affairs of another State in respect of acts c ommitted prior or subsequent to his or her period of
office, as well as in respect of acts committed during that period of office in a private capacity.

Fourthly, an incumbent or former Minister for F oreign A ffairs may be subject to c riminal
proceedings before certain international criminal courts, where they have jurisdiction. Examples
include the International Criminal Tribunal for the former Yugoslavia, and the International
Criminal Tribunal for Rwanda, established pursuant to Security Council resolutions under
Chapter VII of the United Nations Charter, and the future International Criminal Court created by
the 1998 Rome Convention. The latter’s Statute expressly provides, in Article 27, paragraph 2, that
“[iJmmunities or special procedural rules which may attach to the official capacity of a person,
whether under national or international law, shall not bar the Court from exercising its jurisdiction
over such a person”.
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54. The Court accordingly concludes that the functions of a Minister for Foreign Affairs are
such that, throughout the duration of his or her office, he or she when abroad enjoys full immunity
from criminal jurisdiction and inviolability. That immunity and that inviolability protect the
individual concerned against any act of authority of another State which would hinder him or her in
the performance of his or her duties.

55.In this respect, no distinction can be drawn between a cts performed by a M inister for
Foreign Affairs in an “official” capacity, and those claimed to have been performed in a “private
capacity”, or, for that matter, between acts performed before the person concerned assumed office
as Minister for Foreign Affairs and acts committed during the period of office. Thus, if a Minister
for Foreign Affairs is arrested in another State on a criminal charge, he or she is clearly thereby
prevented from exercising the functions of his or her office. The consequences of such impediment
to the exercise of those official functions are equally serious, regardless of whether the Minister for
Foreign Affairs was, at the time of arrest, present in the territory of the arresting State on an
“official” visit or a “private” visit, regardless of whether the arrest relates to acts allegedly
performed before the person became the Minister for Foreign Affairs or to acts performed while in
office, and regardless of whether the arrest relates to alleged acts performed in an “official”
capacity or a “private” capacity. Furthermore, even the mere risk that, by travelling to or transiting
another State a Minister for Foreign A ffairs might be exposing himself or herself to legal
proceedings could deter the Minister from travelling internationally when required to do so for the
purposes of the performance of his or her official functions.

56. The Court will now address Belgium’s argument that immunities accorded to incumbent
Ministers for Foreign Affairs can in no case protect them where they are suspected of having
committed war crimes or crimes against humanity. In support of this position, Belgium refers in its
Counter-Memorial to various legal instruments creating international criminal tribunals, to
examples from national legislation, and to the jurisprudence of national and international courts.

Belgium begins by pointing out that certain provisions of the instruments creating
international criminal tribunals state expressly that the official capacity of a person shall not be a
bar to the exercise by such tribunals of their Jjurisdiction.

Belgium also places emphasis on certain decisions of national courts, and in particular on the
Jjudgments rendered on 24 March 1999 by the House of Lords in the United Kingdom and on
13 March 2001 by the Court of Cassation in France in the Pinochet and Qaddafi cases respectively,
in which it contends that an exception to the immunity rule was accepted in the case of serious
crimes under international law. Thus, according to Belgium, the Pinochet decision recognizes an
exception to the immunity rule when Lord Millett stated that “[i]nternational law cannot be
supposed to have established a crime having the character of a jus cogens and at the same time to
have provided an immunity which is co-extensive with the obligation it seeks to impose”, or when
Lord Phillips of Worth Matravers said that “no established rule of international law requires state
Immunity rationae materiae to be accorded in respect of prosecution for an international crime”.
As to the French Court of Cassation, Belgium contends that, in holding that, “under international
law as it currently stands, the crime alleged [acts of terrorism], irrespective of its gravity, does not
come within the exceptions to the principle of immunity from jurisdiction for incumbent foreign
Heads of State”, the Court explicitly recognized the existence of such exceptions.
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I, Lal Chand Vohrah, Judge of the International Tribunal for the Former Yugoslavia

(“the International Tribunal”), in Chambers,

NOTING the original indictment against, inter alia, the accused Dragan Kolund'ija and
Zoran @igi} in the Keraterm camp case, Case No. IT-95-8-1 (“the K eraterm I ndictment”)
confirmed by me on 21 July 1995,

NOTING the original indictment against, inter alia, the accused Miroslay Kvo~ka, Mladen
Radi}, Milojica Kos and Zoran @igi} in the Omarska camp case, Case No: IT-95-4-1
(“the Omarska Indictment”), confirmed by Judge Karibi-Whyte on 13 F ebruary 1995,

NOTING the order of 9 November 1 998, together with its c orrigendum of 12 N ovember
1998, in which (1) the Prosecutor was granted leave to amend the Omarska Indictment as it
related to the accused Miroslav Kvo~ka, Mladen Radi}, Milojica Kos and Zoran @igi} and
the Keraterm Indictment as it related to the accused Zoran @igi} by way of, inter alia,
consolidating the charges against the four accused into one single indictment

(Case No.: IT-98-30-I), and (2) this indictment was confirmed (the “IT-98-30 indictment”),

NOTING the Prosecutor’s request for leave to amend the Keraterm Indictment and the
IT-98-30 Indictment (“the Prosecutor’s Request”) “for the purpose of withdrawing Dragan
Kolund'ija (Kulund'ija) from the Keraterm camp indictment and to join him as an accused to
the indictment in the pending trial against Miroslav Kvo~ka, et al. [Mladen Radi}, Milojica
Kos and Zoran @igi}]"! pursuant to Sub-rule 50(A)(ii) of the Rules of Procedure and
Evidence (“the Rules”), filed on 17 June 1999,

CONSIDERING that the main function of the reviewing Judge pursuant to Rules 47 and 50
is to determine whether the Prosecutor has established a prima facie case against a suspect or
an accused and that this function is performed in ex parte proceedings according to the well-

settled practice of the International Tribunal,?

' Prosecutor’s Request for Leave to Amend Indictments IT-95-8-PT and IT-98-30-PT, p. 3.

? See for instance Order on the Prosecutor’s Requests for the Assi gnment of a Confirming Judge, The
Prosecutor v. Meakic and Others and Sikirica and Others (Case Nos.: IT-95-4-PT, IT-95-8-PT), Judge
McDonald, 28 Aug. 1998, p. 3; and various orders pursuant to ex parte proceedings in the following cases: The
Prosecutor v. Milan Kova~evil (Case No: IT-97-24-PT); The Prosecutor v. Blagoje Simi} and Others (Case
No.: IT-95-9-PT); The Prosecutor v. Goran Jelisi} and Ranko “¢{i} (Case No.: IT-95-10-PT); The Prosecutor v.
Dragoljub Kunarac (Case No.: IT-96-23-PT); and The Prosecutor v. Tihomir Bla {ki} (Case No.: IT-95-14-T),

Case Nos.: IT-95-8-1 -2- 6 July 1999
IT-98-30-PT

[%9
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CONSIDERING that the Prosecutor’s Request in substance constitutes a request for joinder

of accused persons charged in separate indictments,

CONSIDERING that Rule 48 provides that “persons accused of the same or different crimes
committed in the course of the same transaction may be jointly charged and tried” and that
there is no specific provision in the Rules that sets out the procedure by which accused

persons charged in separate indictments may be joined,

CONSIDERING, however, that the practice of the International Tribunal and the
International Criminal Tribunal for Rwanda ("the ICTR”) has been for the Prosecutor to
request by way of motion before the Trial Chambers in inter partes proceedings for accused

persons charged in separate indictments to be joined,’

CONSIDERING that the case against the accused Miroslav Kvo~ka, Mladen Radi},
Milojica Kos and Zoran @igi} (Case No.: IT-98-30-PT) has reached the stage where a
pre-trial conference has been held and a pre-trial brief has been filed pursuant to Rule 73bis,

and that the initial appearances of all four accused were held over a year ago,*

FINDING, therefore, that I, as the confirming Judge, am not competent to consider the

Prosecutor’s Request in ex parte proceedings pursuant to Sub-rule 50(A),

* Decision on Motion for Joinder of Accused and Concurrent Presentation of Evidence, Prosecutor v.
Kova~evi}, Kvo~ka, Radi}, Zigi} (Case No.: IT-97-24-PT, IT-95-4-PT, IT-95-8-PT) T. Ch. 11, 14 May 1998;
Decision on Appeal Against Oral Decision of Trial Chamber II of 28 September 1998, Joint and Separate
Opinion of Judge McDonald and Judge Vohrah and Dissenting Opinion of Judge Shahabuddeen, Nsengiyumva
v. The Prosecutor (Case No.: ICTR-96-12-A), A. Ch. 3 June 1999; Decision on the Defence Motion for
Interlocutory Appeal on the Jurisdiction of Trial Chamber I, Joint and Separate Opinion of Judge McDonald and
Judge Vohrah, Joint Separate and Concurring Opinion of Judge Wang Tieya and Judge Rafael Nieto-Navia and
Dissenting Opinion of Judge Shahabuddeen » Kanyabashi v. The Prosecutor (Case No.: ICTR-96-15-A), A. Ch.
3 June 1999. Furthermore, the Rules of Procedure and Evidence of the ICTR were recently amended by the
adoption of Rule 48bis, which specifically provides that “[t]he Prosecutor may join confirmed indictments of
persons accused of the same or different crimes committed in the course of the same transaction, for the
purposes of a joint trial, with leave granted by a Trial Chamber pursuant to Rule 73. (Emphasis added.)

* The Prosecution filed its pre-trial brief on 9 April 1999. The Defence is due to file their pre-trial brief by 3
Sept. 1999 and on the same date the Prosecution is due to submit the list of the witnesses it intends to call during
trial, see Scheduling Order, Prosecutor v. Miroslav Kvo~ka and Qthers (Case No.: IT-98-30-PT), T. Ch. 111, 8
June 1999.

Case Nos.: IT-95-8-1 -3- 6 July 1999
IT-98-30-PT



For the foregoing reasons REJECT the Prosecutor’s Request.

Done in English and F rench, the English text being authoritative.

Lal Chand Vohrah
Dated this sixth July 1999
At The Hague
The Netherlands
[Seal of the Tribunal]

9
Case Nos.: IT-95-8- -4 - 6 July 199
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1. In May 1999, and pursuant to Rule 28(A) of the Rules of Procedure and Evidence
(“Rules”), I was designated by the President of the Tribunal as a duty judge to determine an
application by the Prosecutor to review an indictment brought against Slobodan MiloSevi¢,
Milan Milutinovi¢, Nikola Sainovié, Dragoljub Ojdani¢ and Vlajko Stojiljkovié.! My decision
confirming the indictment was given on 24 May 19992 In June 2001, as the case had not at that
stage been assigned to a Trial Chamber, I determined an application by the Prosecutor for leave
to amend that indictment and to confirm the indictment as amended.”> My decision was given on
29 June 2001.° On that day, Slobodan Milo3evi¢ was transferred into the custody of the
Tribunal, and the President thereafter assigned the case to Trial Chamber 1.

2. Dragoljub Ojdani¢ (“applicant”) was transferred into the custody of the Tribunal on
25 April 2002. He has now sought an order from me as the confirming judge “disclosing all
ex parte submissions, written and oral, made by the Prosecutor in connection with confirmation
of the indictment(s) in his case”.® He requests that this material be made public.7 It is true that
only the prosecution was represented before me during the two confirmation hearings. This was
necessarily the case, because the first hearing (in May 1999) was in advance of the
commencement of the proceedings by the filing of an indictment, and the second hearing (in
June 2001) was in advance of any accused being transferred into the custody of the Tribunal. In
that sense only could those hearings be described as ex parfe in nature. They were not ex parte

in the usual sense that a party was excluded from the hearing.

3. The first application was, however, heard in camera, because the Prosecutor was seeking
an order pursuant to Rule 53 that there be no public disclosure of the indictment, the

accompanying material or the confirmation and orders made for a period of about seventy-two

Trial Chamber 111, to which this case is now assigned, has granted leave to the prosecution to amend the
indictment, by deleting from it both the charges against Slobodan Milodevi¢ (as those charges are now part
of a new indictment [IT-02-54] upon which he is presently standing trial) and the charges against Vlajko
Stojiljkovié (who is now deceased): (Substituted) Decision on Motion to Amend Indictment, 5 Sept 2002,
pp 2-3.
Decision on Review of Indictment and Application for Consequential Orders, 24 May 1999 (“First
Decision™).
This was pursuant to Rule S0(A)(ii).
Decision on Application to Amend Indictment and on Confirmation of Amended Indictment, 29 June 2001
(“Second Decision™).
Ordonnance du Président Relative 3 I’Attribution d’une Affaire 4 une Chambre de Premiére Instance,
29 June 2001, p 2.
, General Ojdani¢’s Application for Disclosure of Ex Parte Submissions, 31 Oct 2002 (“Motion”), par 1.

Ibid, par 4.

Case IT-99-37-1 2 8 November 2002



hours. This was to enable steps to be taken to protect persons who were then within the
territories of the former Federal Republic of Yugoslavia and of the Republic of Serbia — staff
members of the Office of the Prosecutor, members of a United Nations fact-finding mission and
staffs of other United Nations and Governmental agencies and of humanitarian agencies —
against whom there was a serious risk of reprisals and intimidation if the indictment were to be
disclosed immediately.® The second application was also heard in camera, as the Prosecutor was
seeking an order that the supporting material which accompanied both indictments should not be

made public until the arrest of all of the accused.

4. It is recognised by the Rules that a hearing may take place in camera.’ A hearing in
camera was originally one conducted in the judge’s private room, which is often called the
judge’s Chambers (latin, camera), rather than in a courtroom. It now means no more than a
hearing in the absence of the public, as provided in Rule 79 (“Closed Sessions”). It does not
necessarily mean an ex parte hearing, and closed sessions are frequently conducted infer partes

during the course of trials in order to protect confidential information from becoming public.

5. At the first hearing, an order was made by me that, with a stated exception, there was to
be no disclosure of the indictment, the review and confirmation of the indictment, the arrest
warrants or “the Prosecutor’s application dated 22 May 1999” during the period ending at
12 noon (The Hague time) on Thursday, 27 May 1999, unless otherwise ordered, and that there
was to be no disclosure of the supporting material forwarded by the Prosecutor with the
indictment until the arrest of all of the accused.'” The only orders made in relation to disclosure
at the second hearing w ere that the last o f those orders made previously (that the supporting
material forwarded by the Prosecutor with the indictment was not to be disclosed until the arrest
of all of the accused) was to be continued, and that it was to apply also to the additional
supporting material forwarded in relation to the amended indictment.!! The disclosure referred

to in each of those orders meant public disclosure.'> An accused who has appeared before the

First Decision, pars 30-33.

®  See, for example, Rule 66(C).

First Decision, p 12. The reference to “the Prosecutor’s application dated 22 May 1999” would appear to a
wrongly dated reference to the originating document, the “ Presentation of an I ndictment for Review and
Application for Warrants of Arrest and for Related Orders™, which is dated 23 May 1999. That was the first
document filed.

Second Decision, par 9(iii).

The order at the second hearing expressly refers to all orders as being concerned with “public disclosure”.

Case 1T-99-37-1 3 8 November 2002



Tribunal is entitled to have all of the supporting material disclosed to him within thirty days of

that appearance.

6. As is usual, there was no transcript taken of either of the in camera hearings, both of
which took place in my private room in the Tribunal building. A document entitled “Minute of
Review of the Indictment”, dated and filed 24 May 1999, contains a note of submissions made
by the Prosecutor on 24 May 1999. It has been endorsed “Under Seal” — no doubt in order to
protect it from disclosure during that seventy-two hour period of non-disclosure to the public.
To that document I will return. No such Minute was prepared in relation to the second hearing.
The only record I have in relation to the submissions made by counsel appearing for the
Prosecutor on 29 June 2001 related to the agreement on her behalf, as a term of the confirmation,
to include, in the description of the individual responsibility of each of the accused, a passage

along these lines:

By using the word “committed” in this indictment, the Prosecutor does not intend to
suggest that any of the accused physically perpetrated any of the crimes charged,
personally.

The contemporaneous (public) record appears in another decision, to which the agreement

was relevant.'* The phrase appeared in the amended indictment filed thereafter.®

7. The applicant relies upon a statement made by Mr Nice, Principal Trial Counsel for the

prosecution at the trial, that:

When confirmation of the original indictment, the amended indictment and the second
amended indictment was sought in May 1999, June 2001 and October 2001,
respectively, there were no “explanatory” filings (annotated indictment, memorandum
or other) made to the confirming Judge(s). However, certain documents drafted with
the goal of assisting the Confirming Judge(s) during the confirmation process were filed
ex parte. These documents were intended to be guides for the Judge(s) at the
confirmation stage, and were not intended to be part of the supporting material for the
Indictment(s).'®

A document was provided to me by the Prosecutor at the first hearing, in May 1999, which

identified the particular statements upon which the Prosecutor relied for specific allegations in

' Rule 66(A)(3).

Prosecutor v Brdanin & Talié¢, 1T-99-36-PT, Decision Varying Decision on Form of Further Amended
Indictment, 2 July 2001, par2; Leave to appeal refused: Decision on Application for Leave to Appeal
Against the Decision of 2 July 2001, 31 July 2001.

'S Amended Indictment, 29 June 2001, par 16.

Letter to counsel for the applicant, 11 July 2002, Annex C to General Ojdani¢’s Motion to Require Full
Compliance w ith Rule 66(A)(i) and for Unsealing of Ex Parte Materials, 23 July 2002 (“Motion to Trial
Chamber™), p 3.

Case 1T-99-37-1 4 8 November 2002
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the indictment. A copy of the amended indictment was provided to me by counsel appearing for
the Prosecutor at the second hearing, in June 2001, which identified in red the amendments
which had been made to the original indictment, and which also identified by a series of numbers
the particular statements upon which the Prosecutor relied for specific allegations in the
additional material in the amended indictment.'"” This document was filed on a “confidential”
basis, which means only that it may not be disclosed to the public without an order. On each
occasion, there was an originating process filed: the “Presentation of an Indictment for Review
and A pplication for Warrants of Arrest and for Related Orders” dated 23 May 1999, and the
“Motion for Leave to File an Amended Indictment and Confirmation of the Amended

Indictment” dated 26 June 2001.'8

8. The applicant argues that, as the circumstances in which those hearings were conducted
in camera no longer exist, disclosure of the submissions made by or on behalf of the Prosecutor
during those hearings “will promote transparency in the work of the Tribunal”,'” and “will
promote accountability of the Prosecutor and act as a deterrent to misleading or irresponsible
statements to the confirming judge”.*® T do not believe that I am being unduly cynical when I
express doubt that these are the true reasons for this application. If the true (but unstated) reason
is to use the information sought in order to challenge the validity of the proceedings,?' the
applicant should note that both indictments which I confirmed have now been replaced by the
Second Amended Indictment. In any event, I did not regard myself as being in any way limited
by the documents provided to me by the Prosecutor for my assistance. The confirmation in each

case was based solely upon the supporting material supplied.

9. The applicant has also referred, darkly, to the particular need for transparency in the

present case because “the timing of the indictment during NATO’s bombardment of the Federal

It is perhaps unnecessary for me to determine whether this was indeed, contrary to Mr Nice’s assertion, an
“annotated” indictment.

The application for the confirmation of the second amended indictment, which took place in October 2001,
was determined by Trial Chamber III. It was not determined by me, and any application in relation to the
submissions made by the prosecution in that confirmation hearing should be made to Trial Chamber III.
Motion, par 10.

2 Ibid, par 11.

Compare the lack of success in such endeavours in Prosecutor v Brdanin, IT-99-36-PT, Decision on Motion
to Dismiss Indictment, 5 Oct 1999; Interlocutory appeal dismissed as improperly filed: Decision on
Interlocutory Appeal from Decision on Motion to Dismiss Indictment Filed Under Rule 72, 16 Nov 1999;
Prosecutor v Brdanin, 1T-99-36-PT, Decision on Petition for a Writ of Habeas Corpus on Behalf of
Radoslav Brdanin, 8 Dec 1999; Leave to appeal refused: Decision on Application for Leave to Appeal,
23 Dec 1999.
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Republic of Yugoslavia raised questions about the politicalisation [sic] of the Tribunal”? 1
draw his attention to what I said on this issue in the First Decision.”> What I said was intended to
make it clear that the timing of the presentation of indictments is a matter for the Prosecutor and
not the Tribunal, and that the Tribunal was not acting on a political basis. I do not propose to

debate the veiled, but unfounded, suggestion to the contrary now made by the applicant.

10.  The Prosecutor’s first response is that, as the confirming judge, I am Junctus officio as the
Trial Chamber is “seized of all matters in the case”, % Secondly, the Prosecutor submits that the
Motion before me is an abuse of process, in that the applicant “seeks a review of the Trial
Chamber’s Decision by remitting the matter to the Confirming Judge”.?’ Thirdly, the Prosecutor
says that there is no basis under the Tribunal’s Statute or Rules for the disclosure to the accused
of any material before the confirming judge other than the supporting material which

accompanied the indictment (and which is dealt with by Rule 66(A)(i)).?

11. The applicant recently sought from Trial Chamber III orders to the Prosecutor:

[-..] to fully comply with Rule 66(A)(i) by disclosing to General Ojdani¢ all supporting
materials which accompanied the indictment(s) including (A) pleadings and other
documents submitted by the Prosecutor which accompanied the indictment(s); and
(B) materials pertaining to each co-accused (-..] [and] for disclosure of ex parte
submissions made in connection with the confirmation of the indictment(s) and
regulating future ex parte submissions.?’

The Trial Chamber ordered the Prosecutor to disclose to the applicant all of the supporting

material which accompanied the indictment when confirmation was sought, including material

22
23

Motion, par 10.

Paragraph 35 reads: “No submission has been made that the impact of such disclosure on the current
attempts to resolve the armed conflict in the Kosovo Province is a relevant matter to be considered in
determining whether it is in the interests of Justice to order non-disclosure. The safety of those personnel
involved in the attempts to resolve that armed conflict is a legitimate consideration in relation to the interests
of justice, but the possible political and diplomatic consequences of the indictment are not the same thing.
There is a clear and substantial distinction to be drawn between what may be relevant to the well known and
accepted discretion of prosecuting authorities as to whether an indictment should be presented and what may
be relevant to this Tribunal’s discretion as to whether an order should be made for the non-disclosure of that
indictment once it has been presented and confirmed. In view of the opinion which I have already
expressed, that a non-disclosure order for a short period is justified to enable security measures to be taken in
relation to those at risk of intimidation or reprisals, it is unnecessary for me to determine whether the impact
of the public disclosure of the indictment upon the peace process itself is also a consideration which is
relevant to the exercise of my discretion to make a non-disclosure order pursuant to Rule 53. It is sufficient
for me to say that such impact is not a matter which | have considered in determining the application made
for non-disclosure in this case.”

Prosecution’s Response to “General Ojdani¢’s Application for Disclosure of Ex Parte Submissions”, 6 Nov
2002 (“Response™), pars 5-8.

3 1bid, par 6.

26 Ibid, par 9.

¥ Motion to Trial Chamber, par 31,

24
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relating to the co-accused, or to apply to the Trial Chamber for leave not to disclose certain
material.”® It refused all the other relief sought. In relation to the material before me w hen
confirming the first and second indictments other than the supporting material, however, the
Trial Chamber did not refuse relief on the merits. It ruled that, as the proceedings for the
confirmation of an indictment are by their very nature ex parte, it was within the sole control of

the confirming judge to determine what material should be made public pursuant to Rule 53.%

12. In its context of ordering the Prosecutor to comply with Rule 66, that particular ruling
concerning the material remaining within the sole control of the confirming judge must be
interpreted as being limited to any material used in the review process other than the supporting
material. Clearly, once the case has been assigned to a Trial Chamber, further orders in relation
to the supporting material forwarded with the indictment for review fall within the jurisdiction of
that Trial Chamber,*® and the confirming judge has no further responsibility in relation to the
disclosure of that material. The applicant has not sought to have me deal with the supporting
material in any way. The Prosecutor’s submission that the applicant is seeking to have me
review the Trial Chamber’s decision is therefore misconceived. I reject the Prosecutor’s second

submission.

13. It is anything but clear just how far the confirming judge retains control of any material
used in the review process other than the supporting material once the case has been assigned to
a Trial Chamber, after which time the confirming judge has no further contact with the case.
Prior to the amendment of Rule 50 in July 2000 to permit the Trial Chamber itself to grant leave
to amend an indictment which was already before it, the confirming judge did retain some
contact with the case up until the presentation of evidence in the trial commenced. That is no
longer the situation. In my respectful opinion, the Trial Chamber to which the case has been
assigned does have power to deal with this issue itself, just as it clearly has power at that stage to
vary any orders made by the confirming judge (other than the confirming order itself).”' This

must be so, as the confirming judge may no longer be a judge of the Tribunal by the time the

% Decision on Defence Motion to Require Full Compliance with Rule 66(A)(i) and for Unsealing of Ex Parte

Materials, 18 Oct 2002 (“Trial Chamber Decision™), p 4.

Ibid, p 4. Rule 53(A) provides that a judge or a Trial Chamber may, in exceptional circumstances and in the

interests of justice, order the non-disclosure to the public of any documents or information until further

notice. Rule 53(B) permits the judge confirming the indictment to order that there be no public disclosure of

the indictment until it is served on the accused, or, in the case of joint accused, on all the accused.

** Rule 66(A).

' Prosecutor v Hadsihasanovié¢ et al, IT-01-47-PT, Decision on Motion by Mario Cerkez for Access to
Confidential Supporting Material, 10 Oct 2001.
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accused is transferred into the custody of the Tribunal and the case is assigned to a Trial

Chamber.

14. I am nevertheless satisfied that I also retain power to deal with matters which were before
me where they do not deal with Rule 66 material. And, whether for reasons of deference or
comity or anything else, the fact is that the Trial Chamber has invited the applicant to apply to
me as the confirming judge to deal with the issue. It would be ludicrous to accede to the
Prosecutor’s submission that I have no power to deal with it, thus forcing the applicant to appeal
against the Trial Chamber’s decision that only I have the power to do so. The Rules of
Procedure and Evidence were intended to be the servants and not the masters of the Tribunal’s
procedures,*” and an acceptance of the Prosecutor’s submission would produce such a bizarre
situation as to destroy public confidence in the administration of justice. Accordingly, I reject

the Prosecutor’s first submission.

15.  The Prosecutor claims that her third submission — namely, that there is no basis under the
Tribunal’s Statute or Rules for the disclosure to the accused of any material before the
confirming judge other than the supporting material which accompanied the indictment — has
already been upheld by the Trial Chamber.”® The issue here, of course, is not whether there is a
specific provision in either the Statute or the Rules which permits the disclosure of the material
before me as the confirming judge other than the supporting material which accompanied the
indictment. The Tribunal’s powers are not limited to those which are specifically provided in the
Statute and the Rules. The Tribunal also has an inherent power, deriving from its judicial
function, to control its proceedings in such a way as to ensure that justice is done** Inany
event, the Prosecutor’s claim that her submission has already been upheld by the Trial Chamber

is not supported by a proper reading of the Trial Chamber’s Decision.

32 Kendall v Hamilton (1879) 4 App Cas 504 at 525, 530-531. In The Matter of an Arbitration Between Coles
and R avenshear [ 1907] 1 KB 1, Sir Richard Henn Collins, the Master of the Rolls, said in the Court of
Appeal (at4): “Although I agree that a Court cannot conduct its business without a code of procedure, I
think that the relation of rules of practice to the work of justice is intended to be that of handmaid rather than
mistress, and the Court ought not to be so far bound and tied by rules, which are after all only intended as
general rules of procedure, as to be compelled to do what will cause injustice in the particular case.”
Response, par 9.

Prosecutor v Tadié, 1 T-94-1-A-R77, Judgment on A llegations of C ontempt Against Prior Counsel, Milan
Vujin, 31 Jan 2000, par 13, following Prosecutor v Blaski¢, 1T-95-14-AR108bis, Judgment on Request of
Republic o f Croatia for R eview of Decision o f Trial Chamber Il of 18 July 1997, 29 Oct 1997 (“Blaskié
Subpoena Decision), footnote 27 (par 25), and Prosecutor v Tadié¢, IT-94-1-A, Judgment, 15 July 1999
(“Tadi¢ Conviction Appeal Judgment”), par 322.

33
34
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16.  The application for disclosure of the submissions made by the Prosecutor before the
confirming judge was put upon two bases before the Trial Chamber: first, that such submissions
constituted part of the supporting material which accompanied the indictment in the confirmation
process and thus fell within Rule 66(A)(1):>° and, secondly, that the applicant was entitled to
them as part of his right to a fair and public hearing under Article 21 of the Tribunal’s Statute.>
The Trial Chamber rejected both arguments,’” in my respectful opinion correctly so. The Trial
Chamber did, however, expressly state that the confirming judge retained control of the
confirmation process,*® thereby inviting the applicant to apply to me as the confirming judge for
the relief sought. It is against that background that other statements made by the Trial Chamber

in its decision must be interpreted.

17.  There appear to be two relevant passages in the Trial Chamber’s Decision. The first is in

these terms:*

CONSIDERING therefore that there is no obligation upon the Prosecution to
disclosure [sic] material other than that ‘upon which the charges are based’, which
material has been identified by the prosecution and provided to the accused [...].

That statement is clearly directed only to the obligations of disclosure under Rule 66(A). The

second passage is in these terms:*°

CONSIDERING that, contrary to the argument advanced by the Defence, Article 21,
paragraph 2, of the Statute does not grant the accused any right to disclosure, and that
there is no right of access under the Statute or the Rules to material that is not
supporting material [...].

Insofar as that statement is limited to the absence of any specific provision in either the Statute or
the Rules giving such a right of disclosure, it is literally correct. But the Prosecutor seeks to find
in it support for her submission that the applicant is not entitled to relief because there is no such
specific provision in the Statute or the Rules permitting such access. That is not what the Trial
Chamber was saying. The Trial Chamber was concerned only with the arguments which the
applicant had placed before it. It was not being asked to order access to material pursuant to a
power which the Tribunal possesses as part of its inherent jurisdiction, and that statement should

not be interpreted as going beyond the issues which the Trial Chamber had to determine. If it

> Motion to the Trial Chamber, pars 6, 10.

** " Ibid, par 19.

*7" Trial Chamber Decision, pp 3, 4.
* Ibid, p 4.

** Trial Chamber Decision, p3.

O Ibid, p 4.
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were to be taken literally, as the Prosecutor seems to be submitting, the statement would be

clearly wrong.

18. Trial Chambers and the Appeals Chamber have for some years now regularly ordered
access to be given to accused persons to material in the possession of the prosecution or
confidential material tendered in other cases where a legitimate forensic purpose has been
demonstrated for such access. A lthough such applications involve an application p ursuant to
Rule 75(D) for the variation of protective measures ordered in relation to confidential material,
the access is granted despite the absence of any specific provision in either the Statute or the

Rules which permit it. In a recent decision, the Appeals Chamber said:*'

Access to confidential material may be granted whenever the Chamber is satisfied that
the party seeking access has established that such material may be of material assistance
to his case. A party is always entitled to seek material from any source to assist in the
preparation of his case if the material sought has been identified or described by its
general nature and if a legitimate forensic purpose for such access has been shown.

I do not interpret the second quoted statement of the Trial Chamber as denying access by an
accused to material beyond that referred to in Rule 66(A). If I am wrong in my interpretation of
that statement, then I would, with the greatest of respect to the Trial Chamber, entirely disagree

with it.

19.  Before considering whether the Prosecutor’s third submission should nevertheless be
upheld even though the Trial Chamber has not supported it, it is necessary to point out that, other
than the Minute still under seal, there is no order presently in effect which prevents the
disclosure to the applicant of anything which happened during either of the in camera hearings
before me, although there may be references in what happened to the source of Rule 70 material
(which cannot be subject to disclosure unless the provider agrees). What the Prosecutor is
saying, therefore, is that an accused person who, as of necessity, is not present at the time the
indictment against him is being confirmed, but who has not been excluded from being present (as
in the usual ex parte situation), cannot be given access to the material presented during the
confirmation process — in relation to which no order has been made that it is not to be disclosed
to him — unless it falls within the terms of Rule 66(A)(i). Such a proposition has onlytobe

stated to demonstrate its illogicality.

""" Prosecutor v Blaski¢, 1 T-95-14-A, Decision on A ppellants Dario Kordié¢ and Mario Cerkez’s Request for
Assistance of the Appeals Chamber in Gaining Access to Appellate Briefs and Non-Public Post Appeal
Pleadings and Hearing Transcripts Filed in the Prosecutor v Blagki¢, 16 May 2002, par 14.
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20.  Had the confirmation proceedings taken place at a time when the applicant was available
to attend the hearing (for example, if he had been in custody in relation to another indictment), it
need not, in my view, have been necessary for those proceedings to have been conducted ex
parte, although it would still be appropriate for them to be conducted in camera where an order
is sought for the non-disclosure to the public of the supporting material. There is nothing
inherent in the characteristics of a confirmation hearing which requires the accused to be actively
excluded from it. That is recognised by the provisions of Rule 50(A), prior to its amendment in
July 2000, which expressly gave the accused the opportunity to be heard during the confirmation
of an indictment which had been amended after the presentation of evidence had commenced.*?

The Prosecutor’s third submission is accordingly rejected.

21.  The issue then arises as to whether the Prosecutor would have been entitled to a order
expressly excluding the applicant from the confirmation hearings if he had been available to
attend at that time. There are many occasions where ex parte applications (in the sense of a
hearing in which a party has been excluded from the hearing) are appropriate, but they are
warranted only where the disclosure to the other party or parties in the proceedings of the
information conveyed by the application, or of the fact the application itself, would be likely to
prejudice unfairly either the party making the application or some person or persons involved in

or related to that application.®’

22, Such applications are to some extent justified by Article 20.1 of the Tribunal’s Statute,

which requires that a trial is to be fair and to be conducted with due regard for the protection of

44

victims and witnesses.”” Sight should not, however, be lost of the accompanying requirement

that the trial also be conducted with full respect for the rights of the accused. The Tribunal’s

* Prior to that amendment, and once the presentation of evidence had commenced, Rule 50(A) permitted the
Prosecutor to amend the indictment only with the leave o f the Trial Chamber and after having heard the
parties. If a confirmation was necessary, this was to be performed by the Trial Chamber, and this was done
in the presence of the accused. Prior to the amendment to Rule 50(A) in November 1999, a further
confirmation by the Trial Chamber was always required. The present Rule 50(A) provides that an
indictment amended a fter the a ssignment of the case toa Trial Chamber need no | onger be confirmed —
which is a recognition that an application to amend an indictment by pleading additional charges or material
facts involves the same process as a confirmation.

Prosecutor v Simi¢ et al, 1T-95-9-PT, Decision on (1) Application by Stevan Todorovi¢ to Re-Open the
Decision of 27 July 1999, (2) Motion by ICRC to Re-Open Scheduling Order of 18 November 1999, and
(3) Conditions for Access to Material, 28 Feb 2000 (“Simi¢ Case”), par 39; Prosecutor v Brdanin & Tali¢,
IT-99-36-PT, Decision on Second Motion by Prosecution for Protective Measures, 27 Oct 2000 (“Brdanin &
Tali¢ Case™) par 11.

See also Article 22 (“Protection of victims and witnesses”).

43

44
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Rules refer expressly or by necessary implication to various c ircumstances in which ex p arte
proceedings are appropriate. Rule 47 requires the prosecution to submit an indictment to a
confirming judge for review before an arrest warrant may be issued. As I have already said, this
is ordinarily an ex parte application as a matter of necessity. Rule 50 requires the prosecution to
return to the confirming judge in order to obtain leave to amend the indictment whenever leave
to amend is sought (and if further confirmation is required) at any time before the case is
assigned to a Trial Chamber. This is also ordinarily an ex parte procedure, for the same reason.*
Rule 54bis enshrines the procedure first discussed in the Blaski¢ Subpoena Decision®® for
hearing a State in camera and ex parte to enable submissions to be made in relation to national
security interests c oncerning the issue of a subpoena. Rule 66(C) permits the prosecution to
provide the Trial Chamber (and only the Trial Chamber) with information which should
otherwise be disclosed to the defence but which is sought to be kept confidential. Rule 69
permits the Trial Chamber to consult with the Tribunal’s Victims and Witnesses Section before
determining the nature of the protective measures to be provided for a witness. This is clearly
intended to be on an ex parte basis. As a matter of practice, and in accordance with common
sense, applications by either party for protective orders are determined on the basis of some
material provided to the Trial Chamber ex parte where the persons to be protected would
otherwise be identified.*’ Rule 77 permits any party to bring to the notice of a Trial Chamber the
conduct of a person which may be in contempt of the Tribunal, with a view to an investigation of
that conduct and/or prosecution. Such a procedure recognises that the notification to the Trial
Chamber will ordinarily be ex parte. Rule 108bis has been amended to remove the previous
entitlement of the party in the proceedings who was not a party to an application pursuant to

Rule 54bis to be heard in a State Request for Review of the decision made in that application.

23.  But those provisions of the Rules do not exhaust the circumstances in which it may be
appropriate to communicate with a judge or a Chamber ex parte, or for the judge or the Chamber

to deal with a matter ex parte. It is neither possible nor appropriate to define the circumstances

* Prosecutor v Krnojelac, Case 1T-97-25-PT, Decision on the Defence Preliminary Motion on the Form of the

Indictment, 20 May 1999, par 11; Prosecutor v Tali¢, Case 1T-99-36-PT, Decision on Motion for Release,
10 Dec 1999, par 9.

Prosecutor v Blaskié, Case 1T-95-14-AR108bis, Judgment on the Request of the Republic of Croatia for
Review of the Decision of Trial Chamber II of 18 July 1997, 29 Oct 1997, at par 68.

The respondent to an application for protective measures is nevertheless entitled to have the arguments
advanced to justify the protective measures sought set out in such a way that the basis for the application is
disclosed as far as possible without revealing the identity of the particular witness for whom the protection is
sought: Prosecutor v Brdanin & Tali¢, 1T-99-36-PT, Decision on Second Motion by Prosecution for
Protective Measures, 27 Oct 2000, par 14.

46
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Case 1T-99-37-1 12 8 November 2002

204



in which such motions are appropriate by any limiting definition. The fundamental principle in
every case is that ex parte proceedings should be entertained only where it is thought to be
necessary in the interests o f justice to do so —that is, justice to everyone concerned —in the
circumstances already stated: where the disclosure to the other party or parties in the
proceedings of the information conveyed by the application, or of the fact the application itself,
would be likely to prejudice unfairly either the party making the application or some person or

persons involved in or related to that application.*®

24.  The fact that applications had been made for the indictments to be confirmed has already
been made public, in the Decisions which I gave and which were made public at the time. The
Prosecutor has not sought to argue that disclosure to the accused of the information conveyed
during the confirmation process would be prejudicial to her or to any person — the sources of
Rule 70 material of course excepted. Whatever the true reason may be for this application,
nothing which has been put forward by the Prosecutor persuades me that it would be
inappropriate to permit the disclosure to the applicant of the material which I have described,
other than references to Rule 70 material which identify its source. Indeed, the document
accompanying the original indictment, entitled “Presentation of an Indictment for Review and
Application for Warrants of Arrest and for Related Orders” and dated 23 May 1999, is available
on the ICTY Intranet, so that it is already available to the applicant. The other material should
similarly be made available to the applicant and to his co-accused who has appeared before the

Tribunal (Nikola Sainovié).

25.  That does not mean that the material is to be made public. Because the material
presented to me identifies the supporting material which accompanied the indictments and which
remains the subject of orders that it not be made public until the arrest of all the accused, and
because there is one accused who has not yet appeared before the Tribunal (Milan Milutinovié),
it would not be appropriate for that material to be made public. It will remain confidential, in
that disclosure will be limited to the parties. As the purpose for which the Minute prepared in
relation to the first hearing was endorsed “Under Seal” no longer applies, that document is to be
unsealed, but disclosure of that d ocument, too, will be limited to the parties and thus remain

confidential, for the same reason.

“ See, generally, Simi¢ Case, pars 38-43; Brdanin & Talié Case, pars 8-11.
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26.

(1

2)
)

(4)

)

(6)

Disposition

The following orders are made:

The Registrar is directed to disclose to both accused who have appeared before the
Tribunal (Nikola Sainovié¢ and Dragoljub Ojdani¢), on a confidential basis, all material
placed before me by the Prosecutor during the confirmation hearings in relation to the
original indictment (in May 1999) and the amended indictment (in June 2001), other than
the supporting material accompanying the indictments.

Such material consists of the documents which I have described in par 7 of this Decision.

If any of this material has not been filed, the Prosecutor is directed to file that material on
a confidential basis so that these orders may be complied with.

The R egistrar is directed also to unseal the Minute of Review of Indictment, filed on
24 May 1999 “Under Seal”, and to disclose it to both accused who have appeared before
the Tribunal, on a confidential basis.

Prior to the Registrar executing those directions, the Prosecutor is entitled to redact from
such material anything which identifies the source of Rule 70 material.

The Prosecutor must carry out that redaction within seven days of this Decision, and the
Registrar is to execute those directions within seven days thereafter.

Done in English and French, the English version being authoritative.

Dated this 8" day of November 2002
At The Hague
The Netherlands

Judge David Hunt

[Seal of the Tribunal]
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Decision rejecting the Request submitted by Mr. Medvene and Mr. Hanley III Defence C... Page 1 of 3

0%

IN THE TRIAL CHAMBER

Before:

Judge Claude Jorda, Presiding
Judge Elizabeth Odio Benito
Judge Fouad Riad

Registrar:
Mr. Dominique Marro, Deputy Registrar

Order of:
5 JULY 1996
THE PROSECUTOR
V.
RADOVAN KARADZIC
RATKO MLADIC

DECISION REJECTING THE REQUEST SUBMITTED BY
MR. MEDVENE AND MR. HANLEY III
DEFENCE COUNSELS FOR RADOVAN KARADZIC

The Office of the Prosecutor:

Mr. Eric Ostberg
Mr. Mark Harmon

TRIAL CHAMBER I of the International Criminal Tribunal for the former Yugoslavia,

PURSUANT to Article 21 of the Statute and Rule 61 of the Rules of Procedure and Evidence (Rules),
CONSIDERING the application filed with the Registry by Mr. Medvene and Mr. Hanley III, appointed
on 1 July by the accused Radovan Karadzic as "President of the Republika Srpska" to represent him
before the International Criminal Tribunal,

HAVING HEARD the comments of Mr. Medvene and Mr. Hanley III at the hearing today,

HAVING HEARD the Prosecutor at the hearing,

CONSIDERING that Mr. Medvene and Mr. Hanley III are requesting that they be present in the

courtroom and that they have access to all the documents submitted to the Judges of this Trial Chamber
by the Prosecutor as part of these proceedings,

http://www.un.org/icty/karadzic/decision-e/60705MS113750.htm 7/25/2003
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L0

CONSIDERING that the access to the relevant documents and case-files which the Prosecutor submits
during the Rule 61 proceedings could only be admitted as part of a trial following an initial appearance
of the accused in person, pursuant to Rule 66 of the Rules; that the accused will at that time enjoy the
other rights guaranteed to him by the provisions of Article 21 of the Statute;

CONSIDERING that the Rule 61 proceedings could not be interpreted as a trial;

CONSIDERING that these proceedings fully guarantee the rights of the accused; that the accused has,
in fact, been notified of the indictments prior to these proceedings and that, in addition, he has the right
to appear, accompanied by his counsel, before the Tribunal; that if such is the case, the nature of the
proceedings change and become inter partes, accompanied with all the guarantees inherent in an
equitable trial;

CONSIDERING, however, that the request, as supplemented at the hearing by Mr. Medvene and Mr.
Hanley, to attend the proceedings pursuant to Rule 61 in the physical absence of the accused may
therefore be interpreted in this case as verifying the conditions under which the indictment was served
on their client since the conditions cannot in and of themselves lead to the issuance of an international
warrant of arrest as provided by this Rule;

CONSIDERING that the confirming Judges in their public orders of 18 June 1996 considered that all
the reasonable steps in respect of information for the accused Radovan Karadzic have been taken in
accordance with Rule 61 (A) of the Rules as demonstrated by the Prosecutor;

CONSIDERING, furthermore, that on 27 June, the Trial Chamber gave leave for the two indictments
against Radovan Karadzic to be read in public in the presence of Mr. Igor Pantelic who had been
appointed by the accused;

THAT the presence of Mr. Igor Pantelic on 27 June more than sufficiently demonstrates that Radovan
Karadzic had been properly informed of the charges against him;

THAT it therefore appears that the fact that Radovan Karadzic had received all the information could
not be challenged in any manner whatsoever;

CONSIDERING, however, that the Trial Chamber, in its wish to permit the designated Counsels to
inform their client of the conduct of the public hearings, specifically as regards the conditions under
which the indictments and warrants and related warrants of arrest were served, considers that they must
be granted the status of observer;

FOR THE FOREGOING REASONS

TAKES NOTE of the application filed by Mr. Medvene and Mr. Hanley III on behalf of Radovan
Karadzic;

REJECTS the request of Mr. Medvene and Mr. Hanley III to be present continuously in the courtroom
during the Rule 61 proceedings and to have free access to the documents and case-files which the
Prosecutor submits;

STATES that Mr. Medvene and Mr. Hanley IT shall then be escorted to the public gallery where a seat
will be reserved for them as observers throughout the proceedings.

http://www.un.org/icty/karadzic/decision-e/60705MS113750. htm 7/25/2003
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Done in French and English with the French version being authoritative.

Claude Jorda
Presiding Judge of Trial Chamber I

Dated this fifth day of July 1996

At The Hague
The Netherlands

http://www.un.org/icty/karadzic/decision-¢/60705MS113750.htm 7/25/2003
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THE INTERNATIONAL CRIMINAL TRIBUNAL &’ ( 9-'
FOR THE FORMER YUGOSLAVIA

THE PROSECUTOR OF THE TRIBUNAL
AGAINST

SLOBODAN MILOSEVIC
MILAN MILUTINOVIC
NIKOLA SAINOVIC
DRAGOLJUB OJDANIC
VLAJKO STOJILIKOVIC

INDICTMENT

The Prosecutor of the International Criminal Tribunal for the former Yugoslavia, pursuant to her
authority under Article 18 of the Statute of the Tribunal, charges:

SLOBODAN MILOSEVIC
MILAN MILUTINOVIC
NIKOLA SAINOVIC
DRAGOLJUB OJDANIC
VLAJKO STOJILIKOVIC

with CRIMES AGAINST HUMANITY and VIOLATIONS OF THE LAWS OR CUSTOMS OF WAR
as set forth below:

BACKGROUND

1. The Autonomous Province of Kosovo and Metohija is located in the southern part of the Repubilic
of Serbia, a constituent republic of the Federal Republic of Yugoslavia (hereinafter FRY). The
territory now comprising the FRY was part of the former Socialist Federal Republic of Yugoslavia
(hereinafter SFRY). The Autonomous Province of Kosovo and Metohija is bordered on the north and
north-west by the Republic of Montenegro, another constituent republic of the FRY. On the south-
west, the Autonomous Province of Kosovo and Metohija is bordered by the Republic of Albania, and
to the south, by the Former Yugoslav Republic of Macedonia. The capital of the Autonomous
Province of Kosovo and Metohija is Pristina.

2. In 1990 the Socialist Republic of Serbia promulgated a new Constitution which, among other
things, changed the names of the republic and the autonomous provinces. The name of the
Socialist Republic of Serbia was changed to the Republic of Serbia (both hereinafter Serbia); the
name of the Socialist Autonomous Province of Kosovo was changed to the Autonomous Province of
Kosovo and Metohija (both hereinafter Kosovo); and the name of the Socialist Autonomous
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57. Under the FRY Act on the Armed Forces of Yugoslavia, as Supreme Commander of the V],
Slobodan MILOSEVIC also exercises command authority over republican and federal police units
subordinated to the VJ during a state of imminent threat of war or a state of war. A declaration of

imminent threat of war was proclaimed on 23 March 1999, and a state of war on 24 March 1999,

58. In addition to his de jure powers, Slobodan MILOSEVIC exercises extensive de facto control
over numerous institutions essential to, or involved in, the conduct of the offences alleged herein.
Slobodan MILOSEVIC exercises extensive de facto control over federal institutions nominally
under the competence of the Assembly or the Government of the FRY. Slobodan MILOSEVIC aiso
exercises de facto control over functions and institutions nominally under the competence of Serbia
and its autonomous provinces, including the Serbian police force. Slobodan MILOSEVIC further
exercises de facto control over numerous aspects of the FRY’s political and economic life,
particularly the media. Between 1986 and the early 1990s, Slobodan MILOSEVIC progressively
acquired de facto control over these federal, republican, provincial and other institutions. He
continues to exercise this de facto control to this day.

59. Slobodan MILOSEVIC's de facto control over Serbian, SFRY, FRY and other state organs has
stemmed, in part, from his leadership of the two principal political parties that have ruled in Serbia
since 1986, and in the FRY since 1992. From 1986 until 1990, he was Chairman of the Presidium of
the Central Committee of the League of Communists in Serbia, then the ruling party in Serbia. In
1990, he was elected President of the Socialist Party of Serbia, the successor party to the League
of Communists of Serbia and the Socialist Alliance of the Working People of Serbia. The SPS has
been the principal ruling party in Serbia and the FRY ever since. Throughout the period of his
Presidency of Serbia, from 1990 to 1997, and as the President of the FRY, from 1997 to the
present, Slobodan MILOSEVIC has also been the leader of the SPS.

60. Beginning no later than October 1988, Slobodan MILOSEVIC has exercised de facto control
over the ruling and governing institutions of Serbia, including its police force. Beginning no later
than October 1988, he has exercised de facto control over Serbia’s two autonomous provinces --
Kosovo and Vojvodina -- and their representation in federal organs of the SFRY and the FRY. From
no later than October 1988 until mid-1998, Slobodan MILOSEVIC also exercised de facto control
over the ruling and governing institutions of the Montenegro, including its representation in all
federal organs of the SFRY and the FRY.

61. In significant international negotiations, meetings and conferences since 1989, Slobodan
MILOSEVIC has been the primary interlocutor with whom the international community has
negotiated. He has negotiated international agreements that have subsequently been implemented
within Serbia, the SFRY, the FRY, and elsewhere on the territory of the former SFRY. Among the
conferences and international negotiations at which Slobodan MILOSEVIC has been the primary
representative of the SFRY and FRY are: The Hague Conference in 1991; the Paris negotiations of
March 1993; the International Conference on the Former Yugoslavia in January 1993; the Vance-
Owen peace plan negotiations between January and May 1993; the Geneva peace talks in the
summer of 1993; the Contact Group meeting in June 1994; the negotiations for a cease fire in
Bosnia and Herzegovina, 9-14 September 1995; the negotiations to end the NATO bombing in
Bosnia and Herzegovina, 14-20 September 1995; and the Dayton peace negotiations in November
1995,

62. As the President of the FRY, the Supreme Commander of the V], and the President of the
Supreme Defence Council, and pursuant to his de facto authority, Slobodan MILOSEVIC is
responsible for the actions of his subordinates within the VJ and any police forces, both federal and
republican, who have committed the crimes alleged in this indictment since January 1999 in the
province of Kosovo.

63. Milan MILUTINOVIC was elected President of Serbia on 21 December 1997, and remains
President as of the date of this indictment. As President of Serbia, Milan MILUTINOVIC is the
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head of State. He represents Serbia and conducts its relations with foreign states and international
organisations. He organises preparations for the defence of Serbia.

64. As President of Serbia, Milan MILUTINOVIC is a member of the Supreme Defence Council of
the FRY and participates in decisions regarding the use of the VJ.

65. As President of Serbia, Milan MILUTINOVIC, in conjunction with the Assembly, has the
authority to request reports both from the Government of Serbia, concerning matters under its
jurisdiction, and from the Ministry of the Internal Affairs, concerning its activities and the security
situation in Serbia. As President of Serbia, Milan MILUTINOVIC has the authority to dissolve the
Assembly, and with it the Government, "subject to the proposal of the Government on justified
grounds,” although this power obtains only in peacetime.

66. During a declared state of war or state of imminent threat of war, Milan MILUTINOVIC, as
President of Serbia, may enact measures normally under the competence of the Assembly,
including the passage of laws; these measures may include the reorganisation of the Government
and its ministries, as well as the restriction of certain rights and freedoms.

67. In addition to his de jure powers, Milan MILUTINOVIC exercises extensive de facto influence
or control over numerous institutions essential to, or involved in, the conduct of the crimes alleged
herein. Milan MILUTINOVIC exercises de facto influence or control over functions and institutions
nominally under the competence of the Government and Assembly of Serbia and its autonomous
provinces, including but not limited to the Serbian police force.

68. In significant international negotiations, meetings and conferences since 1995, Milan
MILUTINOVIC has been a principal interlocutor with whom the international community has
negotiated. Among the conferences and international negotiations at which Milan MILUTINOVIC
has been a primary representative of the FRY are: preliminary negotiations for a cease fire in
Bosnia and Herzegovina, 15-21 August 1995; the Geneva meetings regarding the Bosnian cease
fire, 7 September 1995; further negotiations for a cease fire in Bosnia and Herzegovina, 9-14
September 1995; the negotiations to end the NATO bombing in Bosnia and Herzegovina, 14-20
September 1995; the meeting of Balkan foreign ministers in New York, 26 September 1995; and
the Dayton peace negotiations in November 1995. Milan MILUTINOVIC was also present at the
negotiations at Rambouillet in February 1999.

69. As the President of Serbia, and a member of the Supreme Defence Council, and pursuant to his
de facto authority, Milan MILUTINOVIC is responsible for the actions of any of his subordinates
within the V] and within any police forces who have committed the crimes alleged in this
indictment since January 1999 within the province of Kosovo.

70. Colonel General Dragoljub OIDANIC was appointed Chief of the General Staff of the V] on
26 November 1998. He remains in that position as of the date of this indictment. As Chief of the
General Staff of the V], Colonel General Dragoljub OJDANIC commands, orders, instructs,
regulates and otherwise directs the V], pursuant to acts issued by the President of the FRY and as
required to command the V).

71. As Chief of the General Staff of the V], Colonel General Dragoljub OJDANIC determines the
organisation, plan of development and formation of commands, units and institutions of the VJ, in
conformity with the nature and needs of the VJ and pursuant to acts rendered by the President of
the FRY.

72. In his position of authority, Colonel General Dragoljub OJDANIC also determines the plan
for recruiting and filling vacancies within the V] and the distribution of recruits therein; issues
regulations concerning training of the VJ; determines the educational plan and advanced training of
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IN THE TRIAL CHAMBER 9 ( é)

Before:

Judge Richard May, Presiding
Judge Patrick Robinson
Judge Mohamed Fassi Fihri

Registrar:
Mr. Hans Holthuis
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8 November 2001
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\4

SLOBODAN MILOSEVIC

DECISION ON PRELIMINARY MOTIONS

The Office of the Prosecutor:
Ms. Carla Del Ponte

Mr. Daniel Saxon

Mr. Dirk Ryneveld

Ms. Julia Baly

Ms. Cristina Romano

Mr. Daryl A. Mundis

Mr. Milbert Shin

The Accused:
Slobodan Milosevic

Amici Curige:

Mr. Steven Kay

Mr. Branislav Tapuskovie
Mr. Michail Wladimiroff

1. INTRODUCTION

I. This Trial Chamber of the International Tribunal for the Prosecution of Persons Responsible for Serious Violations of International
Humanitarian Law Committed in the Territory of the Former Yugoslavia since 1991 (“International Tribunal™) is seized of two motions filed

by the accused on 9 and 30 August 2001 (together “the Motions”).! The Office of the Prosecutor (*“Prosecution”) filed its responses on 16
August and 13 September 2001.2 On 19 October 2001 , the amici curiae appointed at the request of the Trial Chamber filed a brief

claborating upon those issues that had been raised by the accused in the Motions,3 to which the Prosccution responded on 26 October 2001 4
Both parties and the amici curiae were heard by the Trial Chamber on 29 October 2001 .

2. On 30 October 2001, the Trial Chamber rendered an oral decision denying the Motions and indicated that a written decision would follow.
The Trial Chamber now issues its written reasons for its ruling.

3.This Decision deals with all the arguments, written and oral, raised by the accused , the Prosecution, and the amici curiae. Although some
of the arguments have been dealt with before in the International Tribunal, the Chamber has considered all of them very carcfully. Indeed,
any judicial body is bound to take seriously a challenge to the legality of its foundation. The Chamber notes the arguments of the amici
curiae that the accused, who is defending himself, should be given “the benefit of arguments that are not explicitly raised by him, but which
arc inherent to the point of his objections and arguments”.? Therc is obvious merit in that submission. However. in determining whether a
particular submission qualifies as a preliminary motion within the terms of Rule 72 of the Rules of Procedure and Evidence of the
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International Tribunal (“Rules™), the Chamber is bound by the provisions of that Rule and the International Tribunal’s jurisprudence in

relation to its interpretation.9 a ( 7

. DISCUSSION
1. The question of the binding effect of decisions of the Appeals Chamber

4. Notwithstanding the decision of the Appeals Chamber in the Aleksovski casel that decisions of the Appeals Chamber are binding on Trial
Chambers, the amici curiae have submitted that “the case law of the Appeals Chamber is not eo ipso binding, but rather a matter of guidance
for the Trial Chamber.” However, although that clearly is not the case,8 the Chamber considers it right that the issues raised in the motion on
which the Appeals Chamber has ruled in the Tadic Jurisdiction Appeal® should be fully considered, and that it should give its own reasons
for its conclusions .

2. Tllegal foundation of the International Tribunal

(a) Constitutionality

5. The accused has argued that the International Tribunal is an illegal entity because the Security Council lacked the power to establish it.
The amici curiae have supported these arguments, and have additionally asked that the arguments of the accused on the constitutionality of
the International Tribunal be extended to include those arguments set out in paragraphs 27, 32, 41, 43, 44 and 55 of the Tadic Jurisdiction
Appeal. The Chamber accedes to that request. The basis of the challenge to the constitutionality of the International Tribunal is that the
Security Council is not empowered under Chapter VII of the Charter of the United Nations to establish an international criminal court,

6. The relevant provision is Article 41 of the Charter, which empowers the Security Council to adopt measures not involving the use of
armed force to give effect to its decisions in order to discharge its obligation under Article 39 to maintain or restore international peace and
security. Article 41 lists certain measures which may be taken by the Security Council. It is perfectly clear that the list is not exhaustive and
that it is open to the Security Council to adopt any measure other than those specifically listed, provided it is a measure to maintain or restore
international peace and security.

7. In the Chamber’s view, the establishment of the International Tribunal with power to prosecute persons responsible for serious violations
of international humanitarian law in the former Yugoslavia, and with the obligation to guarantee fully the rights of the accused, is, in the
context of the conflict in the country at that time, pre-eminently a measure to restore international peace and security. Indeed, the role of the
International Tribunal in promoting peace and reconciliation in the former Yugoslavia is highlighted in Security Council resolution 827
which established it.!9 The Appeals Chamber in the Tadic Jurisdiction Appeal arrived at the same conclusion and concluded that “the

establishment of the International Tribunal falls squarely within the powers of the Security Council under Article 417,11 Accordingly, the
Chamber dismisses this ground.

8. The accused argues that the creation of an ad hoc court targeting one country “corrupts justice and law’”; that an ad hoc court “violates the
most basic principles of all law” and “that an international court established to prosecute acts in a single nation and primarily, if not entirely,
one limited group is pre-programmed to persecute , incapable of equality” 12

9. Human rights bodies have, on several occasions, pronounced on the legitimacy of ad hoc tribunals.!3 The decisions of these bodies
establish that there is nothing inherently illegitimate in the creation of an ad hoc judicial body, and that the important question is whether that
body is established by law, in the sense that, as it is stated in the Tadic Jurisdiction Appeal, it “should genuinely afford the accused the full
guarantees of fair trial set out in Article 14 of the International Covenant on Civil and Political Rights™. 14

10. The International Tribunal meets this requirement in that the rights of the accused , comparable to those in the International Covenant on
Civil and Political Rights (“ICCPR™), are entrenched in the International Tribunal’s Statute, in particular , in Article 21.

11. Accordingly, this ground is dismissed.
(b) Independence

12. The challenge to the constitutionality of the International Tribunal on the basis of a lack of independence has been developed by the
amici curiae in paragraph 10 of the Amici Brief. They contend that the accused is arguing that the International Tribunal lacks independence
because of the “apparent lack of independence of the Prosccutor in the decision to issue an indictment against him in the first placc”.l—5 The
Prosccution contends that the amici curiae have failed to demonstrate a lack of prosecutorial independence. It submits that to be urged by the
Security Council in this way no more compromises its independence than when it is periodically urged by non-governmental organizations
and other groups to commence investigations into crimes that fall within the Jjurisdiction of the International Tribunal. In effect, the

Prosecution submits that “cncouraging™” does not equate to “1'nstructin§=,7”.16
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13. Article 16, paragraph 2, of the Statute states: S { g

The Prosecutor shali act independently as a separate organ of the International Tribunal. He or she shall not seek or receive
instructions from any Government or from any other source.

14. Quite clearly, if it can be established that the Prosecutor has not acted independently , there would be a breach of that Article, and that
would be particularly the case if there was mala fides on the part of the Prosecutor in indicting the accused .

15. In this case, there is not a scintilla of evidence advanced either by the accused or by the amici curiae to support the contention of any
mala fides or abuse of power on the part of the Prosecutor in issuing an indictment against the accused. Certainly, the fact that the Security
Council urged the Prosecutor to “begin gathering information related to the violence in Kosovo that may fall within its jurisdiction”;17 and
that the accused was indicted by the Prosecutor following her investigations cannot vitiate the independence of the Prosecutor. That is no
difterent from a government in a domestic jurisdiction setting a prosecutorial policy. In this regard, Article 18 , paragraph 1, of the Statute
obliges the Prosecutor to:

initiate investigations ex-officio or on the basis of information obtained from any source, particularly from Governments,
United Nations organs, intergovernmental and non-governmental organizations. The Prosecutor shall assess the information
received or obtained and decide whether there is sufficient basis to proceed.

What would impugn her independence is not the initiation of investigations on the basis of information from a particular source, such as the
Security Council, but whether, in assessing that information and making her decision as to the indictment of a particular person, she acts on
the instructions of any government, any institution or any person. There is no suggestion that the Prosecutor acted upon the instructions of
any government, any body, or any person in her decision to indict the accused . Accordingly, this ground is dismissed.

16. Allied to those arguments is the submission of the amici curiae that in order to avoid the “criticisms of self determination of validity™,
the International Tribunal should seek an advisory opinion on the question of its competence from the International Court of Justice. In this
regard, the Prosecution argues that the International Tribunal is not competent to request an advisory opinion from the Court. Furthermore ,
it submits that the Appeals Chamber in the Tudic Jurisdiction Appeal held that the International Tribunal was competent to adjudicate issucs

concerning its own jurisdiction.!8

17. The Chamber rejects the argument of the amici curiae and, in doing so, asserts that it need have no sensitivity concerning its jurisdiction
to determine its own competence for, as the Appeals Chamber said in the Tadic Jurisdiction Appeal, the jurisdiction of a judicial body to

determine its own jurisdiction “is a necessary component in the exercise of the judicial function”.1® Accordingly, the Chamber finds no
merit in that submission.

3. Fair trial and protection of human rights
(a) Allegation of bias

18. The amici curiae contend that the accused, in arguing that the International Tribunal is either incapable of providing him with a fair trial
or of protection of his fundamental human rights, is “implicitly asserting bias” 29 In any event, the accused himself has argued in relation to
the International Tribunal that “the very psychology of the enterprise is persecutorial. Few judges appointed to serve on a Tribunal created
under such circumstances will feel free to acquit any but the most marginal, or clearly mistaken accused, or to create an appearance of

objectivity. 2!

19. The Chamber construes this argument as an allegation of bias on the part of the International Tribunal, and hence on the part of the
Chamber itself. Although not falling within the ambit of Rule 72, the Chamber must consider an argument that the accused will not receive a
fair trial on the ground that its members are biased . In the Furundzija Appeal Judgement, the Appeals Chamber held, in relation to a ground
of appeal alleging bias, that the Appellant

could have raised the matter, if he considered it relevant, before the Trial Chamber , either pre-trial or during trial. On this

basts, the Appeals Chamber could find that the Appellant has waived his right to raise the matter now and could dismiss this
ground of appeal 22

20. The only basis advanced by the accused for the allegation of bias is that mentioned above.23
21. In Furundzija, the Appeals Chamber held that there were three ways in which bias on the part of a Judge could be established. First by
proof of actual bias . Secondly, if the Judge has some interest, material or otherwise, in the matter being litigated. Thirdly, if a reasonable

observer, properly informed, would reasonably apprehend bias.24

22. In the circumstances of this case it is only the third criterion that would be relevant: nothing has been advanced, cither by the accused or
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by the amici curiae, on the basis of which a reasonable observer, properly informed, would reasonably apprehend bias on the part of the
Chamber. This ground is. therefore , dismissed. g ( q

(b) Alleged violation of the accused’s right to privacy and freedom of expression

23. The amici curiae contend that a ban on any communication between the accused and the media violates his right to privacy and his
freedom of expression . They also contend that, without a proper showing of grounds, this can easily be understood to be an expression of

lack of independence of the International Tribunal .23 The Prosecution contends that the accused’s arguments in this respect are not

jurisdictional in nature as they relate to the Rules of Detention?® concerning communication matters. 2’

24. Not even the most liberal interpretation of Rule 72 could bring this submission within the scope of that Rule. It is not a preliminary
motion. However, even if it were, such restrictions as are placed on an accused person in detention in relation to his freedom of expression
fall squarely within the category of permissible limitations under the ICCPR, that is, that they are provided by law and are necessary for a
varicty of public interest considerations, including public order.28 The European Convention on Human Rights provides for similar
limitations on the right to freedom of expression. It states that the exercise of these freedoms may be subject to “such formalities, conditions,
restrictions or penalties as are prescribed by law™ and are necessary for a number of public interest considerations, including the prevention
of disorder or crime.22 Morcover, it must be noted that Principle 19 of the Body of Principles for the Protection of All Persons under Any
Form of Detention or Imprisonment provides:

A detained or imprisoned person shall have the right to be visited by and to correspond with, in particular, members of his
family and shall be given adequate opportunity to communicate with the outside world, subject to reasonable conditions and

restrictions as specified by law or lawful regulation.s’.:’(—)—— (Emphasis added.)
25. Accordingly, this ground is dismissed.
4. The contention that the accused is not amenable to the jurisdiction of the International Tribunal because of his former status as President

of the Federal Republic of Yugoslavia and because of his illegal surrender by the Government of the Republic of Serbia in violation of
domestic law

(a) Lack of competence by reason of his status as former President

26. The Chamber observes that this argument has not been raised explicitly by the accused . In the passage cited by the amici curiae, what is
stated is that the International Tribunal “does not have jurisdiction over the person of President Milosevic” 31 The Chamber will, however,
deal with the argument, since it has been raised by the amici curiae. The Prosecution has argued that Article 7, paragraph 2. of the Statute
reflects customary international law and notes, in particular, that the International Criminal Tribunal for Rwanda convicted Jean Kambanda,

the former Prime Minister of Rwanda, for his role in the genocide that occurred in that State in 1994 32
27. Article 7, paragraph 2, of the Statute provides that

the official position of any accused person, whether as Head of State or Government or as a responsible Government official,
shall not relieve such person of criminal responsibility nor mitigate punishment.

The amici curiae say that the accused must be understood to be denying the validity of that Article.

28. There is absolutely no basis for challenging the validity of Article 7, paragraph 2, which at this time reflects a rule of customary
international law.

29. The history of this rule can be traced to the development of the doctrine of individual criminal responsibility after the Second World
War, when it was incorporated in Article 7 of the Nuremberg Charter33 and Article 6 of the Tokyo Tribunal Charter.34 The customary
character of the rule is further supported by its incorporation in a wide number of other instruments, as well as case law.

30. As for instruments, the following may be mentioned: Article IV of the Convention for the Prevention and the Punishment of the Crime of
Genocide;33 Principle ITI of the Nuremberg Principles;ﬁ Article 6 of the Statute of the International Criminal Tribunal for Rwanda;37
Article 6, paragraph 2, of the Statute of the Special Court for Sierra Leone;38 Article 27 of the Rome Statute of the International Criminal
Court (“ICC");39 and Article 7 of the Draft Code of Crimes against the Peace and Security of Mankind 40

31. Particular mention must be made of the Rome Statute of the ICC which, although not yet in force, has been signed by 139 States and
now has 43 of the 60 ratifications required for its entry into force. This is a multilateral instrument of the greatest importance, which, even at
this stage, has attracted fairly widespread support. The Chamber also attaches particular significance to the International Law Commission’s
Draft Code of Crimes against the Peace and Security of Mankind, prepared in 1996 . The Chamber cites these two modern instruments as
evidence of the customary character of the rule that a Head of State cannot plead his official position as a bar to criminal liability in respect
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-39

The principle of international law, which under certain circumstances, protects the representative of a State, cannot be applied
to acts which are condemned as criminal by international law. The authors of these acts cannot shelter themselves behind their
official position in order to be freed from punishment in appropriate proceedings ... the very essence of the Charter is that
individuals have international duties which transcend the national obligations of obedience imposed by the individual State.
He who violates the laws of war cannot obtain immunity while acting in pursuance of the authority of the State if the State in
41

of crimes over which the International Tribunal has jurisdiction.

32. Moreover, case law also confirms the rule: in the Nuremberg Judgement, it was said:

authorizing action moves outside its competence under international law.

33. More recently in the Pinochet case,*? the House of Lords held that Senator Pinochet was not entitled to immunity in respect of acts of
torture and conspiracy to commit torture, alleged to have been committed in his capacity as a Head of State. In particular, Lord Millett
stated:

In future those who commit atrocities against civilian populations must expect to be called to account if fundamental human
rights are to be properly protected. In this context, the exalted rank of the accused can afford no defence.

34. Accordingly, this ground is dismissed.
(b) Lack of competence by reason of his unlawful surrender

35. This ground is usefully developed by the amici curiae in paragraph 15 . The argument is that the accused was unlawfully surrendered to
the International Tribunal for the following reasons:

(a) The International Tribunal sent the arrest warrants to the authorities of the Federal Republic of Yugoslavia, not to the
govermment of the Republic of Serbia. However, it was the latter that transferred the accused to the International Tribunal .
That government had no power to act in such a manner.

(b) The Serbian government had no international obligation to cooperate with the International Tribunal.

(¢) Article 18 of the Federal Constitution does not provide for the extradition or transfer of Yugoslav citizens to an
international body.

(d) In the circumstances set out in (a), (b) and (c) above, his transfer is an abuse of process in that the procedures of the
Federal Republic of Yugoslavia were bypassed and he was unlawfully transferred to the International Tribunal.

36. As to this matter, the Prosecution argues that it is a well-established principle of law that States may not rely on their national legislation
to defeat their international obligations. In this regard, the Prosecution notes that the Federal Republic of Yugoslavia was under an
international obligation, pursuant to Articles 9, paragraph 1, and 29 of the Statute to transfer the accused to the International Tribunal 43

37. Article 9, paragraph 4, of the ICCPR provides:

Anyone who is deprived of his liberty by arrest or detention shall be entitled to take proceedings before a court, in order that
that court may decide without delay on the lawfulness of his detention and order his release if the detention is not lawful.

38. This provision is not reflected in the International Tribunal’s Statute. However , as one of the fundamental human rights of an accused
person under customary international law, it is, nonetheless, applicable, and indeed, has been acted upon by this International Tribunal.

39. In Barayagwiza,** the Appeals Chamber of the International Criminal Tribunal for Rwanda stressed the importance of the right of the
accused to invoke that provision, which in some common-law jurisdictions is called habeas corpus.

40. Onc of the essential features of the right of an accused person to challenge the legality of his detention is that such a challenge should be
heard as promptly as possible. For that reason, the Chamber will treat this motion as the proceedings by which the accused is challenging the
legality of his detention. The Chamber is in a position to do this because the challenge has been raised by the accused , and it has heard
arguments on this question from all the parties, as well as the amici curiae.

41. At the hearing, the Prosecution contended that the Federal Republic of Yugoslavia “has no executing power; that is, all transfers, all
decisions by the police or any binding measures taken are carried out by the Republic of Serbia [...] which executes and carries out the

arrests and transfers, which is the case of the other accused who came from Belgrade.”‘lﬁ
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42. Rule 58 provides: 9..; {

The obligations laid down in Article 29 of the Statute shall prevail over any legal impediment to the surrender or transfer of
the accused or of a witness to the Tribunal which may exist under the national law or extradition treaties of the State
concerned .

43. The question that arises here is whether that Rule is applicable, since the obligation under Article 29 was that of the Federal Republic of
Yugoslavia, and not the Republic of Serbia.

44. The arrest warrants of the International Tribunal dated 24 May 1999 and 22 January 2001 were dirccted to the authorities of the Federal
Republic of Yugoslavia, and were not issued to the government of the Republic of Serbia. The last dated arrest warrant was received by
personal service on the Federal Minister of Justice in Belgrade on 6 April 2001. On 3 May, the President of the District Court in Belgrade
announced that the Indictment, dated 22 May 1999, and the Decision on the Review of the Indictment , dated 24 May 1999, had been served
on the accused. On 21 May 2001, the Minister of Justice confirmed to the Registrar of the International Tribunal that the Indictment had
been served on the accused. The accused was then being held in custody in connection with a charge against him under the criminal law of
the Republic of Serbia, which was unrelated to the charges in the Indictment issued by the International Tribunal . Before any further steps
could be taken by the Federal Republic of Yugoslavia , then seized of the matter, the Serbian authorities transferred the accused to the
custody of the International Tribunal on 28 June 2001.

45. The purpose of Rule 58 is to ensure that domestic procedures relating to the surrender and transfer of a person, from a State in respect of
whom a request for arrest and transfer has been made, are not used as a basis for not complying with the request. The importance of
complying with requests under Article 29 cannot be overstressed. The significance of this legal obligation is highlighted in the Report of the
Secretary-General who said that “the establishment of the International Tribunal on the basis of a Chapter VII decision creates a binding
obligation on all States to take whatever steps are required to implement the decision” and that “an order by a Trial Chamber for the
surrender or transfer of persons to the custody of the International Tribunal shall be considered to be the application of an enforcement

measure under Chapter VII of the Charter of the United Nations.”*0

46. That being the case, the Rule should be given an interpretation that takes full account of its purpose. Accordingly, the Chamber holds
that, notwithstanding the fact that the surrender was made by the government of the Republic of Serbia, rather than the Federal Republic of
Yugoslavia to whom the request was made, the provisions of Rule 58 apply and, consequently, the transfer was effected in accordance with
the provisions of the Statute.

47. Article 27 of the Vienna Convention on the Law of Treaties is also relevant. It provides:
a party may not invoke the provisions of its internal law as justification for its failure to perform a treaty.

The Statute of the International Tribunal is interpreted as a treaty. The Federal Republic of Yugoslavia has an obligation under the Statute to
comply with the request to arrest and transtfer the accused and, therefore, cannot rely on its internal law , namely the division of power as
between the federal government and its States as a justification for failure to comply. Although it is the accused, and not the Federal
Republic of Yugoslavia that is seeking to rely on the internal constitutional system of the Federal Republic of Yugoslavia, it follows that if
the Federal Republic of Yugoslavia itself cannot rely on internal laws, then, a fortiori, neither can the accused. Accordingly, this ground is
dismissed.

48. The amici curiae have expressly raised the doctrine of abuse of process . This doctrine was considered by the Appeals Chamber in the
Baravagwiza case. Two points must be noted about that doctrine as it has developed in the case law of certain jurisdictions and also in the
International Tribunal’s jurisprudence . The first is that, if there is an abuse of process, it does not lead to a lack of jurisdiction on the part of
the International Tribunal; what it raises is the question whether, assuming jurisdiction, the International Tribunal should exercise its
discretion to refuse to try the accused. Secondly, the International Tribunal will exercise its discretion to refuse to try the accused if there has
been an egregious breach of the rights of the accused.

49. As to the first, the case of R. v. Horseferry Road Magistrates’ Court, Ex parte Bennett makes it clear that:

A court has a discretion to stay any criminal proceedings on the ground that to try those proceedings will amount to an abuse
of its own process cither (1) because it will be impossible (usually by reason of delay) to give the accused a fair trial or (2)
because it offends the court’s sense of justice and propriety to be asked to try the accused in the circumstances of a particular

C(l.\‘6.47

50. As to the second, paragraph 74 of the Barayagwiza Appeal Decision stressed that the discretionary power to dismiss a charge is exercised
“in light of serious and egregious violations of the accused’s rights would prove detrimental to the court’s integrity”.

51. In light of that jurisprudence, the Chamber holds that the circumstances in which the accused was arrested and transferred - by the

government of the Republic of Serbia, to whom no request was made, but which is a constituent part of the Federal Republic of Yugoslavia,
to whom the request for arrest and transfer was made - are not such as to constitute an egregious violation of the accused’s rights. It should

http://www.un.org/icty/milosevic/trialc/decision-e/1110873516829.htm 11/7/2002
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be noted that, in Barayagwiza, the Appeals Chamber did find an abuse of process but that was on the basis that he was detained for 11
months without being notified of the charges against him.48 Consequently , the doctrine of the abuse of process is inapplicable, and this

ground is dismissed . ; 9\(),

5. Territorial jurisdiction

52. The amici curiae contend that the limitation on the territorial jurisdiction of the International Tribunal to the former Yugoslavia is
discriminatory. This is a restatement of earlier arguments relating to the ad hoc nature of the International Tribunal and selective
prosecutions. Those issues have already been addressed in paragraphs 9, 10, 13, 14 and 15 above. Accordingly, this ground is dismissed.

53. Accordingly, all the Motions are dismissed.

Done in English and French, the English text being authoritative.

Richard May
Presiding

Dated this eighth day of November 2001
At The Hague
The Netherlands

[Seal of the Tribunalj
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Sess., Supp. No. 40 at para. 4, UN. Doc. A/43/40 (1988); Cariboni v Uruguay, H.R. Comm. 159/83, 39th Sess., Supp. No. 40, U.N. Doc. A/39/40; Inter-Am
C.H.R., Annual Report 1972, OEA/Ser. P, AG/doc. 305/73 rev. 1, 14 Mar. 1973, at 1; Inter-Am C.H.R., Annual Report 1973, OEA/Ser. P, AG/doc.
409/174, 5 Mar. 1974 at 2-4 (as cited in the Tadic Jurisdiction Appeal, para. 45).

14 - Tadic Jurisdiction Appeal, para. 45.

15 - Amici Brief, para. 10.

16 - Prosecution Response to Amici, para. 9.

17 - Security Council resolution 1160, S/RES/1160 (1998), para. 17.
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19 - Tadic Jurisdiction Appeal, para. 18.

20 - Amici Brief, pp. 7-8.
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IT/38/Rev. 8.
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9 December 1988.
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32 - Prosecution Response to Amici, paras 12 and 13.
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34 - Charter of the International Military Tribunal for the Far East, Vol. 2, The Records of the International Military Tribunal for the Far East (R. John
Pritchard ed.).

35 - Paris, 9 Dec. 1948, 78 UN.T.S. 277.

36 - Principles of International Law Recognised in the Charter of the Nuremberg Tribunal and in the Judgement of the Tribunal, G.A.O.R.. 5th session,
Supp. No. 12, UN. doc. A/1316 (1950).

37 - Security Council resolution 9535 establishing the International Tribunal for Rwanda, U.N. Doc. S/RES/955 (1994).

38 - U.N. Doc. §/2000/915, 4 Oct. 2000.

39 - U.N. Doc. A/CONF. 183/9, 17 July 1998.

40 - International Law Commission, text adopted by the Commission at its forty-eighth session, from 6 May to 26 July 1996, G.A.O.R,, 51st Sess., Supp.
No. 10, U.N. Doc. A/S1/10 (“Report of the International L.aw Commission™).

41 - Trials of War Criminals before the Nuremberg Military Tribunals under Control Council Law No. 10; see Report of the International Law Commission,
commentary (3) to article 7.

42 - Decision of the House of Lords dated 24 March 1999, R. v. Bow Street Metropolitan Stipendiary Magistrate and others, ex parte Pinochet Ugarte,
2000y 1 AC 147, (1999) 2 All ER 97, (1999) 2 WLR 827, (1999) | LRC at 588 — 89.

43 - Prosecution Response to Amici, paras 15 - 16.
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46 - Report of the Secretary-General pursuant to paragraph 2 of Security Council resolution 808 (1993), U.N. Doc. S/25704, paras 125 and 126.
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United Nations S/RES/ 1315 (2000)

VV/ \V Security CO“HCil Distr.: General

=4

14 August 2000

00-60532 (E)

Resolution 1315 (2000)

Adopted by the Security Council at its 4186th meeting, on
14 August 2000

The Security Council:

Deeply concerned at the very serious crimes committed within the territory of
Sierra Leone against the people of Sierra Leone and United Nations and associated
personnel and at the prevailing situation of impunity,

Commending the efforts of the Government of Sierra Leone and the Economic
Community of West African States (ECOWAS) to bring lasting peace to Sierra
Leone,

Noting that the Heads of State and Government of ECOWAS agreed at the
23rd Summit of the Organization in Abuja on 28 and 29 May 2000 to dispatch a
regional investigation of the resumption of hostilities,

Noting also the steps taken by the Government of Sierra Leone in creating a
national truth and reconciliation process, as required by Article XXVI of the Lomé
Peace Agreement (S/1999/777) to contribute to the promotion of the rule of law,

Recalling that the Special Representative of the Secretary-General appended to
his signature of the Lomé Agreement a statement that the United Nations holds the
understanding that the amnesty provisions of the Agreement shall not apply to
international crimes of genocide, crimes against humanity, war crimes and other
serious violations of international humanitarian law,

Reaffirming the importance of compliance with international humanitarian law,
and reaffirming further that persons who commit or authorize serious violations of
international humanitarian law are individually responsible and accountable for
those violations and that the international community will exert every effort to bring
those responsible to justice in accordance with international standards of justice,
fairness and due process of law,

Recognizing that, in the particular circumstances of Sierra Leone, a credible
system of justice and accountability for the very serious crimes committed there
would end impunity and would contribute to the process of national reconciliation
and to the restoration and maintenance of peace,



S/RES/1315 (2000)

Taking note in this regard of the letter dated 12 June 2000 from the President
of Sierra Leone to the Secretary-General and the Suggested Framework attached to
it (§/2000/786, annex),

Recognizing further the desire of the Government of Sierra Leone for
assistance from the United Nations in establishing a strong and credible court that
will meet the objectives of bringing justice and ensuring lasting peace,

Noting the report of the Secretary-General of 31 July 2000 (S/2000/751) and,
in particular, faking note with appreciation of the steps already taken by the
Secretary-General in response to the request of the Government of Sierra Leone to
assist it in establishing a special court,

Noting further the negative impact of the security situation on the
administration of justice in Sierra Leone and the pressing need for international
cooperation to assist in strengthening the judicial system of Sierra Leone,

Acknowledging the important contribution that can be made to this effort by
qualified persons from West African States, the Commonwealth, other Member
States of the United Nations and international organizations, to expedite the process
of bringing justice and reconciliation to Sierra Leone and the region,

Reiterating that the situation in Sierra Leone continues to constitute a threat to
international peace and security in the region,

1. Requests the Secretary-General to negotiate an agreement with the
Government of Sierra Leone to create an independent special court consistent with
this resolution, and expresses its readiness to take further steps expeditiously upon
receiving and reviewing the report of the Secretary-General referred to in
paragraph 6 below;

2. Recommends that the subject matter jurisdiction of the special court
should include notably crimes against humanity, war crimes and other serious
violations of international humanitarian law, as well as crimes under relevant Sierra
Leonean law committed within the territory of Sierra Leone;

3. Recommends further that the special court should have personal
jurisdiction over persons who bear the greatest responsibility for the commission of
the crimes referred to in paragraph 2, including those leaders who, in committing
such crimes, have threatened the establishment of and implementation of the peace
process in Sierra Leone;

4. Emphasizes the importance of ensuring the impartiality, independence
and credibility of the process, in particular with regard to the status of the judges
and the prosecutors;

5. Requests, in this connection, that the Secretary-General, if necessary,
send a team of experts to Sierra Leone as may be required to prepare the report
referred to in paragraph 6 below;

6.  Requests the Secretary-General to submit a report to the Security Council
on the implementation of this resolution, in particular on his consultations and
negotiations with the Government of Sierra Leone concerning the establishment of
the special court, including recommendations, no later than 30 days from the date of
this resolution;

-6
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7. Requests the Secretary-General to address in his report the questions of
the temporal jurisdiction of the special court, an appeals process including the
advisability, feasibility, and appropriateness of an appeals chamber in the special
court or of sharing the Appeals Chamber of the International Criminal Tribunals for
the Former Yugoslavia and Rwanda or other effective options, and a possible
alternative host State, should it be necessary to convene the special court outside the
seat of the court in Sierra Leone, if circumstances so require;

8. Requests the Secretary-General to include recommendations on the
following:

(a) any additional agreements that may be required for the provision of the
international assistance which will be necessary for the establishment and
functioning of the special court;

(b) the level of participation, support and technical assistance of qualified
persons from Member States of the United Nations, including in particular, member
States of ECOWAS and the Commonwealth, and from the United Nations Mission in
Sierra Leone that will be necessary for the efficient, independent and impartial
functioning of the special court;

(c) the amount of voluntary contributions, as appropriate, of funds,
equipment and services to the special court, including through the offer of expert
personnel that may be needed from States, intergovernmental organizations and non-
governmental organizations;

(d) whether the special court could receive, as necessary and feasible,
expertise and advice from the International Criminal Tribunals for the Former
Yugoslavia and Rwanda;

9. Decides to remain actively seized of the matter.

597
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tute a ‘collective unity detached from the member States’; it must consist of ‘social organs’ that
are distinct from the organs of each member State and that in addition do not act as joint
organs of those States; rather, they must act as organs proper to the arganization.

Once this twofold test is met, it may be considered that international organizations
possess international rights and obligations derivin
rules.

g from international customary
As for organizations that do not satisfy the above tests, it may be said that they act on behalf of
all the member States. They are organs common to all those States, with the consequence that
acts they perform may be legally attributed to alf such States. By the same token, any wrongful

act perpetrated by one of the organs or officials of the organization is the r
the member States.

esponsibility of all
What are the international rights and duties conferred or, respectively,

imposed on
such organizations by international customary,

that is general, rules? It is impossible
to give a definite answer, for it is to a large extent left to the instituting States to decide

in each case how to structure the international entity, and to what extent to grant to it

powers and obligations that are then effectively exercised and discharged in practice.

As the IC] put it in Reparation for Injuries, ‘the subjects of law in any legal system are
not necessarily identical in their nature or in the extent of their rights’."* Bearing this
caveat in mind, it may be noted that the international practice which evolved after the
Second World War shows that at least a handful of international rules do confer rights
on organizations in relation to non-member States on condition that the former are
sufficiently autonomous from the member States and have a structure enabling
them to act in the international field. Among the rights that we may safely regard as
belonging to international bodies, the following should be mentioned.

(1) The right to enter into international agreements with non-member States on
matters within the organization’s province. Treaties concluded by the organization have
all the legally binding effects of international treaties proper—

provided, of course,
that this was the intention of the parties to the agreement.

In fact, organizations have concluded numerous treaties covering a host of matters: head-
quarters agreements, conventions on privileges and immunities of international civil servants
and members of international organs, treaties relating to activities performed by the organiza-
tion concerned (for instance, those on technical assistance entered into by the UN), agreements
with other organizations for the co-ordination of their fields of action, etc.

(2) The right to immunity from jurisdiction of State courts for acts and activities
performed by the organization. Domestic courts of many States have held that disputes
relating to employment with international organizations cannot be submitted to
States’ jurisdiction, for they concern activities falling within the purview of the
organization concerned.

More generally, international organizations have the right to claim immunity from
the jurisdiction as well as execution of national courts, with regard to activities per-
formed to attain the goals laid down in the organization’s statutes or constitution. The
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; rationale for this immunity is that otherwise States could interfere with or affect the

functioning of the organization; for instance the State where the organization is
headquartered could seize or impound its assets.

(3) The right to protection for all the organization’s agents acting in the RSSQ &.ﬁ a
third State in their official capacity as international civil servants. The HQ in its
Advisory Opinion on Reparation for Injuries (1949) authoritatively upheld this right.

On 17 September 1948, the UN Mediator, a Swede, o.oc:ﬁ Folke mm_\.:maozm\ .m”Q the .cz.
Observer, a Frenchman, Colonel André Sérot, were assassinated by a r_m<<._m: terroris o_\@m:_ﬁNm*
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the perpetrators and instigators of the crime ccr.mm the Israeli _\wc_\mmm&mwzm_., state ' 0 \ ym o
GA on 5 May 1948, ‘the results of the investigations had been .Q_mmuuo_::ﬁ < :m@w.wé . "
Government of Israel admitted that *failure had been _\muo.;ma in the ?:Q_os_:m of i ﬂmmo:_\_ “
system in the past’ but ‘could not admit that any no:o._&_o:m n.oc_ﬂ cm\a_\ms\: woah at even
with respect to its present capacity to fulfil its international o.c__mmro:m . <<.:mﬁ.m<ﬂ the «mwmo:m_
behind its stance (it has been contended that it made a vo_:ﬁ. of honouring ;m__:ﬁmhqw :_UMM
obligations because it was keen to enter the UN ), the fact remains that Israel Mmﬁn are .. MM:@M
be ready to make reparation for its failure to protect the two UN agents and to punis i

killers.

(4) The right to bring an international claim E% a view to ovﬁmmismmﬂm%mnmao:.mg
any damage caused by member States or by third mﬁ.»"mw to the assets of t M owmm:.ﬁw.
tion or to its officials acting on behalf of the organization. The HQ cwrm_ this rig t
too in the same case. The Court held unanimously that the organization could #.u:.:m
an international claim for damage caused to its assets, and .rmE by a _mnm.m majority
(eleven to four) that the organization could also bring m.&m%: for reparation 9% EN
respect of the damage caused to an agent of the .Oame.Nmsod Amo-nmzaam N::n:o:m
protection). Accordingly, the organization may bring n_mi.a .os behalf of its mmm:ﬁ_mv
even where the offending State is the national State of the victim. The moﬁw nw:mnw y
implied that this right was procedural in nrmBQQ. and presupposed EM vio w:o.n o w
substantive right of the Organization, that is, the right to respect mo.a m:mm H.ano“ncws 0
its agents by any State in whose territory the agents performed their official functions.

The Court’s majority adopted a very progressive stand on msow%m_\ issue. Instead oA* m:aﬁ.z\m,:_@
the traditional view whereby States alone can put forward claims on behaif of %m__\.zww_wmmm_
injured abroad (the so-called diplomatic protection), the Court :w_a that érw: m_“ _H ivi cw
acts on behalf of an organization, the organization .3.m< also mxm«m_mm. protection of its mmwsﬁm
qua individuals. This view, needless to say, greatly privileged Em functional g:g as opposed to
national allegiance. Some felt that this view actually c&m_\.ﬂ:_:ma %m. mcﬁ.:o_\_a\ .o* _mﬂmﬁMm o<m_«
their citizens and constituted a dangerous precedent. Socialist countries, in particular, strongly
resented and criticized the Court.

Despite the existence of these various rights, organizations do not always have the
capacity to enforce them when member or non-member States breach them. True,

:w
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organizations have the right to seek remedies before international bodies (provided of
course that the defendant State has accepted the competence of such organs). How-
ever, in cases of non-compliance by States either with their own obligations or with
international decisions concerning their wrongful acts, international organizations
are often unable to enforce the law. They only have the power to suspend the delin-
quent member State from participation or voting, or to expel it from the organization.

With regard to non-member States, organizations may perhaps invoke the general
rules on State responsibility (see Chapter 9).

4.4 NATIONAL LIBERATION MOVEMENTS

The emergence of organized groups fighting on behalf of a whole ‘people’ against
colonial powers is a characteristic feature of the aftermath of the Second World War.
Liberation movements arose first in Africa, then in Asia; they then mushroomed in
Latin America and—to a lesser extent—in Europe. Africa, however, has been the
principal home of liberation movements. Along with the gradual expansion of the
liberation phenomenon from Africa to other continents, the movements also broad-
ened their objectives, invoking new goals, in addition to anti-colonialism, namely
struggles against racist regimes and alien domination. Struggles of this type were
prevalent from the 1960s until the 1980s. At present they seem to be on the wane.
Consequently, this class of international subjects is dwindling.

Algeria was the first country to witness the emergence of a liberation movement (the FLN, in
1954). Other African movements were: PAIGC (African Party for the Independence of Guinea
and Cape Verde), FRELIMO (Liberation Front of Mozambique), the three movements in
Angola (MPLA, UNITA, and FLNA), the two movements which fought in Zimbabwe (ZAPU
and ZANU); those fighting against South Africa (ANC: African Nationat Congress, and PAC:
Pan African Congress); SWAPO (South West Africa People’s Organization), in Namibia;
POLISARIO, struggling against Morocco in Western Sahara (annexed by Morocco in 1975),
and others.

In the Middle East the PLO was founded in 1969. In Asia the FNLV actively participated in
the struggle against South Vietnam from 1960 to 1974; FRETILIN sprang up in Timor in
1975 to fight against Indonesian rule. In Latin America similar movements emerged.

Many of these movements and the peoples of which they constituted the organized structure
eventually acquired statehood (for instance, in Algeria, Zimbabwe, Comores, Seychelles,
Angola, Mozambique, Vietnam, Eritrea). The ANC became an integral part of the new govern-
ment in South Africa. In East Timor a new State is in the process of emerging. The PLO has
been gradually given controi over the Gaza Strip and parts of the West Bank, as the *Palestinian
Authority’. On the other hand, POLISARIO is still seeking independence in Western Sahara; a
ceasefire signed in 1991 under UN auspices put an end to the guerrilla war that had started in
1976; however, UN-sponsored diplomatic efforts to hoid a referendum on self-determination

have led nowhere, for there still are many bones of contention invoived in the question of how to
hoid the referendum.

5
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State, in contravention of the conditions provided for in the agreement, or any extension of their
presence in such territory beyond the termination of the agreement. (6) The action of a State in
allowing its territory, which it has placed at the disposal of another State, to be used by that
other State for perpetrating an act of aggression against a third State. (7) The sending by or on
behalf of a State of armed bands, groups, irregulars, or mercenaries, which carry out acts of

armed force against another State of such gravity as to amount to the acts listed above, or the

State’s substantial involvement therein.
This crime too requires criminal intent (dolus). It must be shown that the perpetra-

tor intended to participate in aggression and was aware of the scope, significance, and

consequences of his action.

(b) Judicial versus political appraisal of aggression

[n the area of aggression, involving both State responsibility and individual criminal
liability, courts trying persons accused of this crime may legitimately take a judicial
approach different from the political stand international political bodies such as the
UN SC or the GA may prefer. It follows that there may be cases where one of those
bodies does not consider that it is faced with aggression, whereas a national or inter-
national court may find that the contrary is true and consequently that the individuals
involved in aggression are criminally responsible. This consequence is quite under-
standable, in an area politically so charged. However, national or international courts
should not be bound by any decision taken by a political body, and vice versa. Of
course, it remains true that whenever the SC or the GA concludes that in a particular

nce acts committed by a State amount to aggression, it will be easier for a

insta
n was perpetrated and therefore

national or international court to find that aggressio
to pronounce on the issue of whether the individuals involved are criminally liable.

12.2.6 TERRORISM

(a) General
For more than thirty years States have debated in the UN the question of punishing
terrorism. However, they have been unable to agree upon a definition of this crime.
Third World countries staunchly clung to their view that this notion could not cover
acts of violence perpetrated by the so-called freedom fighters, that is, individuals and
groups struggling for the realization of self-determination. In consequence, the major-
ity of UN members preferred to take a different approach, namely to draw up conven-
tions prohibiting individual sets of well-specified acts. In this way the thorny question
of hammering out a broad and general definition was circumvented. The Conventions
at issue are those of 1963, 1970, and 1971 on the hijacking of aircraft, the Convention
of 1973 on crimes against internationally protected persons including diplomatic
agents, the 1979 Convention on the taking of hostages. In addition, in 1971 the USA
and various Latin or Central American countries plus Sri Lanka agreed upon a Con-
vention for the prevention and punishment of acts of terrorism.>® However, condem-
nation of terrorism increased. In addition, it is probable that many States became
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convinced that the First Additional Protocol of 1977 i
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12.3 INTERNATIONAL CRIMES AND IMMUNITY
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i i ormed
the civil and criminal jurisdiction of foreign States for acts or Qm:mmnnow__m perf med
1 i iti ich entail exempti
i ir official ¢ i so-called functional immunities, whic
in their official capacity (so-ca e ; mevion
from the substantive legislation of the receiving State m:m. apply even after H_ -
official has relinquished his position). However this privilege g%mm :.9 mvn%\n hen
# i 1 t to justice fo
| crimes, and they may be broug
they are accused of international : hay t e
i i ities was first applied in the case o
crimes. The removal of immuni 4 )
i : ; then, by virtue o
ts and other lawful combatants; s
members of the army of belligeren o y e o
g it we tate officials, an
t 1945, it was extended to senior
the London Agreement of 8 Augus i . : o
made applicable to war crimes, crimes against peace, and crimes mmwmnwn ”MMW 9”
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The cancellation of immunities was ne o Statutes o ) o
tive’ acts adopted by
ty rules or provisions of ‘legisla
ICTR, and the ICC. As these treaty rovisic . ot
the SC have been borne out by State practice, it is safe to contend that they h
turned into customary law.
i i t of
However, in the Qaddafi case, contrary to what the Chambre d‘accusation of the vw:z_mﬁAAUA..o“‘d,k_.Hh o
: \ 3 t of Cassation he a
2000,% on 13 March 2001 the Cour . .
e v \ i i the international crime of
tter, with specific reference to the i
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terrorism.%? This last decision has been rig o e
removal of immunities for official acts performed by heads Ao«. 3_.\39\ :mmam\ufo,ﬂ wﬁwmza -
affirmed by the Brussels Juge d’instruction on 6 November 1998 in his order in Pinoche
the House of Lords in Pinochet.>*

C . oo ith the
One should not however confuse the functional immunity discussed so far ,M%ﬁr
i ini other
personal immunities and privileges that heads of State, foreign ministers, an ome
i i j issions abroad.
f cabi ; diplomatic agents, enjoy when on mi
members of cabinet, as well as : nj missions abroac
i iti ; d transactions pertaining to the priva
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Belgian juge d’instruction, Damien : : aga he for
Bmw Foreign Minister of the Congo, which subsequently gave rise to an interna
; - 35
dispute, brought before the ICJ as the Congo v. Belgium case.

12.4 PROSECUTION AND PUNISHMENT BY
STATE COURTS

12.4.1 LEGAL GROUNDS OF JURISDICTION
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national of the prosecuting State), or active nationality (the perpetrator is a national
of the prosecuting State). Normally the territoriality principle is preferred, both for
ideological reasons (need to affirm the territorial sovereignty) and because the terri-
tory where the alleged crime has been committed is the place where it is easier to
collect evidence (it is therefore considered the forum conveniens, or the adequate place
of trial, as was restated in Eichmann).> This principle was also considered as the most
appropriate as long ago as 1764, by Cesare Beccaria.

Inhis Crimes and Punishments he wrote that ‘There are those who think, that an act of cruelty
committed, for example, at Constantinople, may be punished at Paris; for this abstracted reason,
that he who offends humanity, should have enemies in alf mankind, and be the object of universal
execration; as if the judges were to be the knights errant of human nature in general, rather than
guardians of particular conventions between men. The place of punishment can cer
other, than that where the crime was committed; for the necessity of punishing an i
the general good subsists there, and there only*.57

tainly be no
ndividual for

In more recent years, the so-called principle of universality has also been upheld,
whereby any State is empowered to bring to trial persons accused of international
crimes regardless of the place of commission of the crime, or the nationality of the
author or of the victim. This principle has been upheld in two different versions.
According to the most widespread version, only the State where the accused is in
custody can prosecute him or her (so-called forum deprehensionis, or jurisdiction of
the place where the accused is apprehended).

This class of jurisdiction is accepted, at the level of customary international law, with regard to
piracy (but see infra, 12.4.2). At the levef of treaty law it has been upheld with regard to grave
breaches of the 1949 Geneva Conventions and the First Additional Protocol of 1977, torture
(under Article 7 of the 1984 Torture Convention), as well as terrorism (see the various UN-
sponsored treaties on this matter)5® and international drug trafficking.>® These treaties, how-
ever, do not confine themselves to granting the power to prosecute and try the accused. They also
oblige States to do so, or alternatively to extradite the defendant to a State concerned (the
principle of aut prosequi et Judicare, aut dedere). This version of the principle of universality
is also upheld by the national legisiation of some States, such as Austria (Article 65.1.2 of
the Penal Code), Germany (at least under the traditional construction of Articles 6.9 and 7.2
of the Penal Code; see however below) and Switzerland (see Articles 108 and 109 of the
Military Penal Code, with regard to war crimes, and Article 6 bis of the Criminal Code, which
has been held to be applicable to such crimes as torture), 60

Under a different version of the universality principle, a State may prosecute per-
sons accused of international crimes regardless of their nationality, the place of com-

mission of the crime, the nationality of the victim, and even of whether or not the
accused is in custody in the forum State,

This principle is upheld in such national legislations as that of Spain (in particular, with regard
to genocide, war crimes, crimes against humanity, and terrorism; see Article 23 of the Law
on Judicial Powers of 1985),°" as well as Beigium (see the Laws of 1993 and 1999).62 [n

addition, under the interpretation of the German Penal Code the German Supreme Court

i
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The ICC will have jurisdiction whenever it decides that the

domestic institutions are not ‘genuinely’ prosecuting the accusec.
A no-bill based on insufficiency of evidence, or an acquittal or a
light sentence in an Australian court, could easily be tfreated as
showing ineffective domestic jurisdiction entitling the ICC to

prosecute.?’

232  The National Civic Council (WA) was likewise suspicious of a principle it

saw as being ‘uncertain’ in application.®

2133 The Council for the National Interest expressed similar concerns, stating

that the principle is a ‘beguiling falsehood’ and suggesting that, as State
Parties would be encouraged to ensure that their domestic legal regimes
were consistent with the crimes described in the ICC Statute, the principle
of complementarity would ‘operate as an international supremacy clause
instead of protecting national sovereignty. ¢

234  The same argument was presented by the Festival of Light, which

concluded that ‘the notion of complementarity is a legal shadow' that
would force State Parties to amend their national law so that it was
consistent with the terms and conditions of the ICC Statute. By this
process, complementarity ‘instead of being a shield, becomes a sword.™®

Concerns about constitutionality

2.35 A number of those who expressed concern about the impact of ratification
of the ICC Statute on Australia's sovereignty also argued that ratification
would be unconstitutional.

2.36 A number of specific claims were made:

27

28

Professor Geoffrey de Q Walker, Submission No. 228, p. 5.
National Civic Council (WA), Submission No. 1, pp. 2-3.

See Council for the National Interest (WA), Transcript of Evidence, 19 April 2001, p. TR188 and
Council for the National [nterest (WA}, Submission No.1§, p. 3. In making this point. the
Council referred o a Manual for the Ratification and Implementation of the Rorne Stacute The
Manual is not an official document of the Court. [t has been prepared by a non-government
organisation, the International Centre for Criminal Law and Criminal Justice Policy in
Vancouver, Canada.

Festival of Light, Submission No. 30. p. 4. The Festival of Light, the Council for the National
Interest (WA) and others developed this argument further to claim that the ICC will become a
tool for ‘social engineering’. supplanting the policy decisions of democratically elected

governments.
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2.37

= that the ICC Statute, by prohibiting ‘official capacity as a defence
against an [CC crime,” s inconsistent with section 49 of the
Constitution (which provides powers, privileges and immunities for
members of Parliament);

» that ratification would be an improper use of section 51{xxix) of the
Constitution (which empowers Parliament, subject to the Constitution,
to make laws with respect to external affairs);

» that ratification would be inconsistent with Chapter III of the
Constitution (which vests Commonwealth judicial power in the High
Court of Australia and such other federal courts as Parliament creates
and in such other courts as it invests with federal jurisdiction);

» that the ICC's rules of procedure and evidence are not consistent with
the implied rights to due process that recent judgements of the High
Court have derived from Chapter III;

» that the failure of the ICC Statute to provide trial by jury is inconsistent
with section 80 (which provides that trial on indictment of any offence
against any law of the Commonwealth shall be by jury); and

» that the [CC Statute, by allowing the ICC scope to interpret and develop
the law it applies and the Assembly of States Parties to amend the
Statute 2 delegates legislative power to the [CC (in breach of section 1
which vests the Commonwealth's legislative power in the Parliament).

Charles Francis QC and Dr lan Spry QC submitted the argument in
relation to section 49 of the Constitution, in a joint opinion. They argued

3

32

Article 27 of the ICC Statute provides that it ‘shall apply equally to all persons without any
distinction based on official capacity’ and that ‘immunities or special procedural rules which
may arttach to the official capacity of a person, whether under national or international law,
shall not bar the Court from exercising its jurisdiction over such a persen'.

Article 21 of the ICC Statute provides that ‘the Court shall apply:

(a) in the first place. this Statute, Elements of Crimes and its Rules of Procedure and Evidence;

(b) in the second place, where appropriate, applicable treaties and the principles and rules of
international law, including the established principles of the international law of armed
conflict;

(c) failing that, general principles of law derived from national laws of legal systems of the
world including, as appropriate, the national laws of States that would normally exercise
jurisdiction over the crime, provided that those principles are not inconsistent with this
Statute and with international law and internationally recognised norms and standards.

Article 121 of the Statute provides that amendments, including amendments to the Statute

crimes, may be made after 7 years of operation. This article also allows State Parties not to

accept any amendments in relation to crimes committed 2y their nationals or on their tervitory

and to withdraw from the Statute following any amendment (see Articles 121(5) and (6)).

2
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that the ICC Statute is ‘clearlv inconsistent’ with section 48, which is
intended to:

... prevent legislators from being sued or prosecuted for carrying
out their functions. Therefore ratification of the [CC’s attempted
negation of this Caonsttutional protection is prevented by the
Constitution.®

Francis and Spry also submitted that ‘it is at least very doubtful’ that the
external affairs power in section 51{xxix) could be relied upon to support
ratification of the ICC Statute.

The range of the external affairs power has varied greatly
according to changes in attitude amongst various High Court
justices. Sir Garfield Barwick CJ, for example, accorded that power
an extremely wide ambit, and his views have been followed
generally by many other members of the Court. However, first,
there have been a number of recent changes in the composition of
the High Court, and it may well be that some of the new
appointees do not favour the broader construction of the external
affairs power, and, secondly, the [CC Statute represents a more
extreme case than any comparable treaties that have been
considered by the High Court.®

The Festival of Light likewise argued that section 51 (;adx) has been
interpreted 'so broadly in a series of judgements by the High Court that it
has allowed Commonwealth legislation to override State legislation on
matters otherwise outside Commonwealth power’. They called for the
Constitution to be amended to restrict the capacity of the Parliament to
make laws under the external affairs power.

33
34
35

Charles Francis QC and Dr [ C Spry QC, Submission No 18.2. p. 1.

Charles Francis QC and Dr I C Spry QC, Submission No. 18.2, p. 2.

Festival of Light, Submission No.30. p. 4. The submission supports the propaosal put by Dr Colin
Howard (in Colin Howard, 'Amending the External Affairs Power’ Chl in Upholding the
Australian Constitution, Proceedings of the Fiftn Conference of the Samuei Griffiths Society. Vol
5. April 1995, p. 3) that the following be added after the words ‘external affairs’ in the

Constitution:
‘provided that no such law shall apply within the territery of a State unless:
(a) the Parliament has power to make that law otherwise than under this sub-section;
or
(b) the law s made at the request or with the consent of the State; or
{c) the law relates to the diplomaric representation of the Commonwealth in other

countries or the diplomatic representation of other countries in Australia’.
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2.40

A number of other submitters were sympathetc with this view, asserting
that the enactment of legislation to give domestic effect to the [CC would
be ‘another example’ of the Commonwealth Parliament abusing the
external affairs power. Many of those who put this view also said that the
ICC Statute should not be ratified until after it had been submitted o a
referendum.

Concern that ratification of the [CC Statute would be in conflict with
Chapter 11l was raised by a number of witnesses, including Geoffrey
Walker, who submitted, among other points that:

Criminal jurisdiction over Australian territory pre-eminenty
forms part of the judicial power of the Commonwealth: Huddart
Parker & Co. v Moorehead (1909) 8CLR 353, 366. That judicial
power may only be invested in courts established under Chapter
III of the Constitution: Re Wakim: ex parte McNally (1999) 198
CLR 511, 542, 556, 558, 575. The proposed International Criminal

Court fails to meet that standard because its judges would not
satisfy the requirements of 5.72 of the Constitution in relation to

manner of appointment. tenure and removal ...

Further, the ICC would not be a ‘court’ at all in the sense
understood by the Constitution or the Australian people. [t would
have a full time staff of about 600 and would in fact exercise the
powers of prosecutor, judge and jury. [t would even determine
appeals against its own decisions. ...

As there would be no separation of powers except at 2
bureaucratic level, the judges’ exercise of their functions would
inevitably be affected by their close links with the investigation

and prosecution roles of the [CC. ...

The requirements of .72 and of the separation of powers would be
fatal to the validity of any legislation purporung to give the 1CC
jurisdiction over Australian territory.” :

36 These views were put, in whole or in part. in submissions from Woolcroft Christian Centre, A

% L 2arron, Andrew Anderson, Nadim Soukhadar, Michael Kearney, David Mira-Batemen,

Martene Norris, Annette Burke, Stewart Coad, Nic Faulkner, Malcoim Cliff, Joseph Bryant,
Valeria Staddon, Michael Sweeney and Ken Lawson. [t was also suggested in some
submissions that Australia’s treaty making power should be amended to require that all
treaties be approved by a 75% majority of the Senate and by the Council of Australian
Governments before ratification (see, for example, submissions from the Council for the
National Interest (WA) and Gareth Kimberiey).

37 Professor Emeritus Geoffrey de Q. Walker, Submission No. 228, pp. 2-3.
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Francis and Spry also concluded that Chapter [II does not permit
ratification of the ICC Statute’, asserting that:

There are clearly substantial arguments that Chapter III {and
especially section 71) merely enables the Commonwealth
Parliament te confer jurisdiction upon Australian or at least that it
does not enable the Commonwealth Parliament to confer upon
foreign courts such as the proposed ICC extensive jurisdiction
over Australian nationals and extensive powers to over-ride

Australian courts.®

Professor George Winterton also expressed the view that any
Commonwealth legislation seeking to implement the [CC Statute ‘may
contravene Chapter [II'. The main themes in his argument were that:

» the power to try a person for a criminal offence is an exercise of judicial

power (see Chu Kheng Lim v Commonwealth (1992) 176 CLR 1, 27);

if the ICC's power to try offences under the ICC Statute is an exercise of
the judicial power of the Commonwealth for the purposes of Australian
law it would contravene Chapter [II because the ICC is neither a State
court nor a federal court constituted in compliance with section 72 of
the Constitution (see Brandy v HREOC (1995 183 CLR 245);

when the ICC tries a person charged with having committed an offence
in Australia, it is arguably exercising ‘judicial functions within the
Commonwealth' because it is exercising judicial functions in respect of
acts which occurred in Australia (see Commonwealth v Queensland (1975)
134 CLR 298, 328);

while the argument advanced by Deane ] (in Polyukhovich v
Commonwealth (1991) 172 CLR 501, 627) that Chapter III would not
apply to an international tribunal because it exercises the judicial power
of the international community rather than the Commonwealth is 'a
plausible opinion which might commend itself to some current justices
of the High Court’, it is:

.. surely arguable that the [CC would exercise both the judicial

power of the international community and, insofar as it applies to

38 Charles Francis QC anc Dr [ C Spry QC, Submission No 18.2, p. 2. Similar views are putin

National Civic Council (WA), Submission No. 1. pp. 1-2; Richard Egan (National Civic Council
(WA), Transcript of Evidence. 19 April 2001, p. TR177: Dr L C Spry QC, Transcript of Evidence,
14 March 2001, p. TR155: and in submissions from Robert Downey, Catherine O'Connor and

Davydd Williams.
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offences committed in Australia, as a matter of Australian
domesric law, the judicial power of the Commonwealth. Insofar as
Australian law is concerned, the [CC would be exercising
jurisdiction conferred by Commonwealth legislation
implementing the Statute, just as would an Australian court rying
2 defendant for a crime specified in art. 5 of the Statute ... [t
would seem anomalous for two tribunals exercising the same
jurisdiction pursuant to the same legislation to be regarded as
exercising the judicial power of different polities for the purposes of

Australian domestic law,

« in the event that the ICC exercises its jurisdiction where a person has
been acquitted of the same or a sumilar offence by an Australian court,
any action by the Executive (0 arrest and surrender the person to the
[CC may contravene the separation of judicial power which requires
executive compliance with lawful decisions of courts exercising the
judicial power of the Commonwealth.

It would seem to be a contravention of Ch. III of the Constitution
for the executive to arrest a person acquitted by a Ch. 1II court and
surrender him or her for further trial by another court exercising
authority derived from Commonwealth law (insofar as Australian
law is concerned) for essentially the same offence.™

44 In submitting these views, Winterton admits to two caveats: first that the

legal position will depend upon the specific terms of the legislation, and,
second. that there is little or no direct legal authority in support of these
arguments and that his observatons are ‘necessarily somewhat
speculative’ %

Geoffrey Walker submits, as a separate claim, that one of the strongest
frends in Australian constitutional law in recent years has been for the
High Court to conclude that certain basic principles of justice and due
process are entrenched within Chapter [II and that the I[CC's rules of
procedure and evidence are inconsistent with these principles.

(&%)
[So]

40

Professor George Winterton, Submission Na. 231, pp. 2-3. Nevertheless, Professor Winterton
supported Australia's ratfication of the 1CC Statute, believing that 'international justice
requires an International Criminal Court. He was of the view that: 'since it is extremely
unlikely under foresesable circumstances that the ICC would be called upon to exercise its
jurisdiction in respect of an art. 5 crime commitred in Australia, the Committee may well
conclude that the cisk that Ch. I would be successfully invoked is minimal’ (see Submission
No. 231, p. 3).

Professor George Winterton, Submission No. 231, p. 3.
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... procedural due process is 2 fundamental right nrotected by the
Constitution, which mandates certain principles of open justice

that all courts must follow ...

This constitutional guarantee raises further doubts about whether
the Pariiament could validly confer jurisdiction on the [CC.¥

246 Walker, Francis and Spry raised the further possibility that the absence of

trial by jury from the [CC's procedures could infringe against the
safeguard of trial by jury provided for in section 80 of the Constitution.*?

247 Other constitutional issues raised by Geoffrey Walker concern the law-

making capacity of the [CC and the Assembly of States Parties. Walker
submitted that the provisions of the ICC Statute which allow the Court to
apply general principles of law and ‘principles as interpreted in its
previous decisions’ (see footnote 34 above) confer on the Court ‘vast new
fields of discretionary law making'.

This wholesale delegation of law-making authorify t© a (putative)
court encounters serious objections stemming from the separation
of powers. ... They are exemplified in the Native Title Act Case, in
which the High Court struck down a provision of the NTA that

purported to bestow on the common law of native title the status
of 2 law of the Commonwealth ... [in this decision the majority
concluded that] ‘Under the Constituticn ... the Parliament cannot
delegate to the Courts the power 10 make law involving, as the
power does, a discretion or, at least, a choice as to what the law
should be” (Western Australia v Crh (1995) 183 CLR 373, 485-37).8

2.43 Walker also expressed concern about the capacity of the Assembly of

States Parties to amend the Statute crimes after a period of 7 years*. In his
assessment, to give effect to this mecharism the Parliament would need to:

47
42

43
44

Drofessor Emeritus Geoffrey de Q. Walker, Submission No. 228, pp. 6-7.

Professor Emeritus Geoffrey de Q. Walker, Submission No. 228, op. 7-8 and Charles Francis QC
and Dr [ C Spry QC, Submission 18.2, p. 3. In fiis submission Professor Walker noted that the
prevailing High Court opinion on section 80 is to limit the trial by jury guarantee to 'trial on
indictment’, a procedure which strictly speaking does not exist in Australia.

Professor Emeritus Geotfrey de Q. Walker, Submission No. 228, pp. 8-10.

Article 121 allows for amendments to be made Dy the Assermnbly of States parties or at a special
review coaferance after 7 years. Adoption of amendments requires a two-thirds majortty of
States parties. [f a State does not agree with the amendment the Court shall not exercise its
jurisdiction regarding a crime covered by the amendment when committed by that State
Party's nationals or on its terTitory. Undcer Arricle 121(6) if an amendment has been accepted
by seven-eighths of States Parties in accordance with paragraph 4, any State Party which has
not accepted the amendment may withdraw from the Statute with immediate effect.
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... clelegate to the Assembly the power Lo make laws operating in
Australian territory. That it cannot do: Parliament 'is not
competent to abdicate its powers of legislation’ or to create a
separate legislature and endow it with Parliament's own capacity:
Victorian Stevedoring and General Contracting Co. v Dignan
(1931) 46 CLR 73, 121; Capital Duplicaters Prv Lid v ACT (no 1)
(1992) 177 CLR 248; Pe [nitiative and Referendum Act (1915) AC
935, 945 This is because 'the only power to make Commonwealth

law is vested in the parliament (Native Title Act case p 437) %

The Attorney-General has rejected the claims that ratification of the ICC
Statute would violate Chaprer III of the Constitution, describing them as

false and misleading.*®

The [CC will exist totally independently of Chapter I of
Constitution, it will not have power over any Australian Court
and will not in any way affect the delivery of justice in Australia.

Australia has been subject to the International Court of Justice for

over 50 years and this has not violated our constitutional or

judicial independence. The ICC will not have any effect on our

constitution or interfere in any way with the independence of our

judiciary Y
At the Committee's request, the Attorney-General’s Department sought
advice from the Office of General Counsel of the Australian Government
Solicitor on a number of the constitutional concerns raised in submissions
to our inquiry. The advice, issued with the authority of the acting Chief

General Counsel, was as follows:

The [CC will not exercise the judicial power of the Commeonwealth
when it exercises its jurisdiction, even when thar jurisdiction
celates to acts committed on Australian territory by Australian
citizens. Rafification of the Statute will not invalve a conferral of
the judicial power of the Commonwealth on the ICC. Nor would
enactment by the Parliament of the draft ICC legislation involve

such a conferral.

45

48

47

Professor Emeritus Geoffrey de Q. Walker, Submission No. 228, p. 10. Walker noted that the
Government's proposed implemencng legislation might seek (0 address this issue (see
Submission No. 228, p. 10).

The Hon Daryl Williams AM QC MP, 5 peech to the W4 Division of the Australian Red Cross,
21 April 2001, p. .

The Hon Daryl Williams AM QC MP, Speech to the WA Division of the Australian Red Cross,
21 April 2001, p. 5.
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. The judicial power of the Commonwealth cannot be vested in a
body that is not a Chaprer [II court. However, the draft ICC
legislation does not purport to confer Commonwealth judicial
powers or functions on the I[CC. The legislation has been drafted
on the basis that the powers and functions of the ICC have been

conferred on it by the treaty establishing it.

. The judicial power exercised by the [CC will be that of the
international community, not of the Commonwealth of Australia
or of any individual nation state. That judicial power has been
exercised on previous occasions, for example in the International
Court of Justice and the International Tribunal for the Law of the
Sea. Australia has been a party to matters before both of these

international judicial institutions.

... Numerous respected United States commentators have
considered the alleged unconstitutionality of ratification of the ICC
Statute by the United States and, in relation to those arguments
which are relevant in the Australian context, have resoundingly
concluded that there is no constitutional objection to ratification.
For example, Professor Louis Henkin (Foreign Affairs and the United
States Consticution (204 Ed) 1996 at p.269) has written that the ICC
would be exercising international judicial power. It would not be
exercising the governmental autherity of the United States but the
authority of the international community, a group of nations of
which the United States is but one.

Decisions of the ICC would not be binding on Australian courts,
which are only bound to follow decisions of courts above them in
the Australian court hierarchy. However, decisions of courts of
other systems are often extremely persuasive in Australian courts.
It is a normal and well established aspect of the common law that
decisions of courts of other countries, such as the United Kingdorm
are followed in Australian courts. Similariy, were an Australian
courr called upon to decide a question of international law, it
could well find decisions of international tribunals to be

persuasive.*®

Having reviewed this matter the Attorney-General reported that:

48 Office of General Counsel, ‘Summary of Advice', pp 1-2, attached to Attorney-General's
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Department, Submission No. 232.
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The Government has satisfied itself that ratification of the Statute
and enactment of the necessary legislation will not be incornsistent

with any provision of the Constitution.*®

(R

Justice John Dowd, on behalf of the International Commission of Jurists,
agreed thar the ICC ‘would not exercise Commonwealth judicial power
and would, therefore, operate independently of Chapter Il of the
Constitution.

[Chapter] [Il applies to Australian courts. The foreign affairs
power applies to foreign affairs. What we are doing is setting up
something extra-Australian in the power vested in the
Commonwealth to do that. The Commonwealth uses that power
in a whole range of matters and treaties for the protection of the
world. Chapter [l deals with our court system.. ..

Chapter III ... is to ensure that the [court] system in Australia has
integrity and probity, it does not govern an international treaty
[such as would establish] extradition and the International

Criminal Court.®

3 Further argument in response to the constitutional concerns was putin

written and oral evidence received from government officials, the
Attorney-General and the Minister for Foreign Affairs. The key elements
of this argument are reproduced below:

» ‘the [CC is not going to be a domestic tribunal of Australia; it does not
fit within the Constitution. It is an international tribunal established by
the international community to try international crimes ... it operates
within its own sphere, just as our courts cperate within their own
spheres’;3' and

x ‘the ICC will have no authority over any Australian court and in
particular will not become part of the Australian court system and will
have no power to override decisions of the High Court or any other
Australian court. As an international court, the ICC will not be subject
to the provisions of Chapter [II of the Constitution, which governs the
exercise of judicial power of the Commonwealth. The High Court has

49

50

The Hon Daryl Williams AM QC MP. The Internauonal Criminal Court - the Australian
Experience’, an address to the International Society for the Reform of Criminal Law, 30 August
2001, p. 7.

The Hon Justice lohn Dowd, Transcript of Evidence, 13 February 2001, p. TR 107.

Mark Jennings {Attorney-General's Department), Transcript of Evidence, 30 October 2001,

p. TR25.
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stated (in the Polyukhovich case) that Chapter [II would be inapplicable
to Australia’s participation in an international tribunal to try crimes
against international law. In this regard the ICC will be akin to the
International Court of justice or the International Criminal Tribunals for
the former Yugoslavia and Rwanda. 52

4 The Australian Red Cross (through its National Advisory Committee on
[nternational Humanitarian Law) also argued firmly against those who
claim ratification would be beyond the Commonwealth’s constitutional
authority. [t referred to such claims as being ‘manifestly flawed' and as
‘being entirely devoid of legal substance’. The Red Cross submitted that:

Those who make such naive arguments fail to mention existung
Commonweaith legislation such as the International War Crimes
Tribunals Act 1993 which, on the basis of the same argument must
be ultra vires Commonwealth legislative competerice - this of
course, despite the fact that the validity of that particular
legislation has never been challenged. [t should also be noted that
the Extraditon Act 1598 is predicated upon the notion that the
Commonwealth Parliament is constitutionally competent to
legislate in respect of the transfer of Australians, and others within
our territorial jurisdiction, to foreign courts.

Quite apart from the existence of valid Commonwealth legislation
which exposes the fallacy of the argument, the High Court’s
interpretation of the scope of the External Affairs Power in Section
51Gedx) of the Constitution extends to both the abovementioned
Act as well as to any new legislation in respect of the Rome

Statute.

532 The Attorney-Ceneral and the Minister for Foreign Affairs, Submission No. 41, p. 10. The advice

w
[95)

from the Office of General Counsel mentioned above also cites the Polyukhovich case, saying
Justice Deane concluded that international tribunals trying crimes against internacdional law
would be exercising international judicial power: ‘Chapter III of the Constitution would be
inapplicable, since the judicial power of the Commonwealth would not be involved' (see
Office of General Counsel, ‘Summary of Advice' pl, attached to Attorney-General's
Department, Submussion No. 232). Amnesty [nternational endorses the view that Justice
Deane’s comments in the Polyukhovich case are relevant and aptly cited by the Government
witnesses {(see Amnesty International, Submission No. 16.2, p. 3). Geoffrey Walker noted that
Justice Deane's remarks were obiter dicta; that is, were said by the way, rather than as part of
the essential legal reasoning of the case before him at the time (see Professor Emeritus
Geaffrey de Q. Walker, Submission No. 228, p. 3).

Australian Red Cross (National Advisory Committee on International Humanitarian Law)
Submission No. 26.1, pp. 1-2.
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As the Australian Red Cross pointed out, if the arguments about
constitutional invalidity are correct, then they should apply to Australia's
involvement in other War Crimes Tribunals. That argument made by the
RC was not countered in evidence put to the Comumittee.

The proposed implementing legislation and the ICC
crimes

2.56 On 31 August 2001, the Attorney-General referred the following draft
legislation to the Committee:

» [nternational Criminal Court Bill 2001, (the [CC bill); and

» [nrernacional Criminal Court (Consequential Amendments Bill 2001, (the
consequential amendments bill).

The Committee then sought further public submissions from all parties
who had previously had input to its review of the Statute to comment on
any aspect of the proposed legislation.

257  Asaresult, a number of issues were raised concerning the proposed
legislation. As with views on the Statute, there are a range of competing
opinions relating to the impact and coverage of the legislation.

2.58 Organisations like the Australian Red Cross, the Australian Institute for

Holocaust and Genocide Studies, the Castan Centre for Human Rights
Law, Human Rights Warch and Amnesty International, who favour
Australia’s ratification of the Statute, indicated that in their view the
legislation would be sufficient for the purpose of fulfilling Australia’s
obligations under the Rome Statute. In fact, Human Rights Watch
contended that

By virtue of the comprehensive nature of this Bill, the likelihood of
the [CC ever asserting jurisdiction in a case over which Australia
would ordinarily exercise jurisdiction, is now extremely remote. ™

2.59 The Australian Red Cross considered that while in several areas the
legisladon may need minor modifications:

it is the general view of ARC that the Bills as drafted

comprehensively provide for the national implementation of

54  Human Rights Watch, Submission No. 23.1, pp. 1-2.
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offence in another country can be surrendered to facs trial in that country.
Australian citizens have also been exposed to the prospect of trial by
foreign courts for war crimes, in accordance with the 1949 Geneva
Conventions. There have been few arguments over the years that any of
these arrangements jeopardise our national sovereignry or judicial
independence.

[n the event that the [CC acts in a way that corrupts the complementarity
principle, thereby compromising the primacy of national judicial systems,
Australia, like any other signatory, could always exercise its sovereign
right to withdraw from the Statute (see the section "Withdrawal from the
Statute” later in this Chapter).

ncerns about constitutionality

The Parliament's capacity to enact legislation, pursuant to section 31 (xxix),
to give effect to international obligations is well-established in law and
practice. Moreover, this power has been interpreted broadly by the High

Court in a series of cases.!

Blackshield and Williams, in Australian Constitutional Law and Theory,
noted that ‘the view that s 31 (xxix) would authorise laws to implement
the provisions of an international treaty has been expressed by
constitutional authorities since the earliest years of federation.’

Moens and Trone, in Lumb and Moens The Constitution of Australia
Annotated, argued that recent decisions of the High Court have ‘continued
this expansive interpretation of the [external affairs] power’, citing

Mason | in Commonwealth v Tasmania:

wn

See Koowarta v. Bjelke-Peterson (133 CLR 168 (1982}, discussing section 31 in relation to the
Racial Discrimination Act 1975; Commonwealth v. Tasmania (158 CLR 1,172 {1983). 'As soon as
it is accepted that the Tasmanian wilcerness area is part of world heritage, it follows that its
preservation as well as being an internal affair, is part of Australia’s external affairs’,
Polyulkhovich v. Commonwealth (172 CLR 301, 528 (1991), ‘Discussion of the scope of the
external affairs power has naturally concentrated upon its operation in the context of
Ausiralia’s relationships with other counrtries and the implementation of Australia’s treaty
obligations. However, it is clear that the scope of the power is not confined to these matters
and that it extends to matters external to Australia.’ (cited by Katherine Doherty and Timothy
McCormack in 'Cemplementarity as a Catalyst for Comprehensive Domestic Penal
Legislation'. UC Davis Journal of International Law and Palicy, Vol 3, Spring 1998, Ne. 2, p. 157)
Tony Blackshield and George Williams, Austraiian Constitutional Law and Theory, 20¢ Edition,
1988, p. 885. Blackshield and Williams refer to decisions of the High Court in 1906, 1821 and
1936 and statements by Alfred Deakin as Artorney-General in 1902.
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- it conforms to established principle tc say that s 51 (oix) was
framed as an enduring power in broad and general terms enabling
the Parliament to legislate with respect to all aspects of Australia’s
participation in international affairs and of its reladonship with
other countries in a changing and developing world and in
circumstances and situations that could not be easily foreseen in
19005
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Lane, in Commentary on the Australian Constitution, summarised the effect
of the High Court’s interpretation as being that the subject of the

Executive's international undertakings is virtually limitless' and that the
test for validity of such action and its domestic implementation is simple:

... the simple test for validity is, is there a Commonwealth
Government international commitment on any kind of marter,
followed by the Commonwealth Parliament's action under s
51(xxix)? That is all.”

3.44 The Committee agrees with the conclusion drawn by Doherty and
McCormack that it is:

... clear that the Federal Parliament has the requisite constitutional
competence to introduce legislation to bring the Rome Statute
crimes into Australian criminal law should it choose to do so.8

3.45 The remaining Constitutional arguments are, to varying degrees,
plausible, but are not persuasive.

3.46 The most complete argument presented is that ratification of the ICC
Statute would be inconsistent with Chapter III of the Constitution, which
provides that Commonwealth judicial power shall be vested in the High
Court of Australia and such other federal courts as the Parliament creates.
However, the Committee accepts as reasonable the Attorney-General's
submission (relying upon advice from the Australian Government
Solicitor and referring to Justice Deane’s dicta in Polyukhovich) that the
[CC will not exercise the judicial power of the Commonwealth, even if it
were to hear a case relating to acts committed on Australian territory by
Australian citizens. The judicial power to be exercised by the ICC will be
that of the international community, not of the Commonwealth of
Australia. As noted by the Artorney, the international community's

6  Gabriet Moens and John Trone, Lumb and Moens The Constitution of the Commonwealth of
Australia Annotated, 8 Edition, 2001, p. 144
7 PH Lane, Commentary on the Austraiian Constitution, 2~ Edition, 1997, p. 301
8  Donherty and McCormack, '‘Complementarity as a Catalyst for Comprehensive Domestic Penal
egisiation’, UC Davis Journal of Internacional Law and Policy, Vol 5, Spring 1999, No. 2, p. 161
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judicial power has been exercised on previous occasions, for example in
the International Court of Justice and the International Tribunal for the
Law of the Sea. Australia has been party to matters before both these
tribunals.

1
e
-1

[n summary, the Committee's view is that:

» while acknowledging that some of the evidence received presents an
arguable case, the Committee is not persuaded that the High Court
would find the Government's proposed implementing legislation to be

invalid;

s it is reasonable for Parliament to proceed on the basis of properly
considered advice from the Attorney-General that the proposed
implementing legislation will not be in breach of the Constitution; and

» it is extremely unlikely that the matter will ever be tested by the High
Court, as there is very little chance that an Australian national will ever
be charged with a Statute crime for an offence committed in Australia
and that the Australian judicial system will show itself to be unwilling
or unable genuinely to carry out the investigation or prosecution.

The Commirttee does not accept that the legislation is likely to contravene
the Constitution. [n any case, the new laws could be tested in accordance
with usual practice if there were any constitutional concerns.
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It is of considerable importance that Australia be at the first assembly of
the States Parties to take place after the Statute comes into force on 1 Jul
2002. That first meeting is likely to be held in September 2002 and is
expected to settle the rules of procedure and evidence, the Elements of
Crimes document, the timing and procedure for the election of judges, and
the first annual budget. To participate in the first meeting of State Parties,
Australia needs to deposit its instrument of ratification by 2 July 20022
The Committee was advised by the Attorney-General's Department that
ratification should not proceed until domestic legislation is in place. The
Committee has carried out a thorough exarmnination of the draft legislation

during the course of this inquiry.

Recommendation 5

50 The Commitree recommends that the International Criminal Court Bill
and the International Criminal Court (Consequential Amendments) Bill

(@]

9 Joanne Blackburn, Transcript of Evidence, 10 April 2002, p. TRZ28S.
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