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I. INTRODUCTION

1. This is the Defence motion to admit into evidence the annexed documents,
pursuant to Rules 92bis of the Rules of Procedure and Evidence of the Special
Court for Sierra Leone (“Rules™).

2. The proposed material is relevant to the proceedings; in particular to the allegation
put forward by Prosecution that the Accused was involved in diamond-dealings in
exchange for arms and ammunition.

3. The document annexed to this motion is a Sunday Times newspaper article dated

19 September 2010 and entitled “Taylor a victim of ‘neo-colonial’ conspiracy”.

II. APPLICABLE LAW

4. Rule 925bis states:

(A) In addition to the provision of Rule 92¢er, a Chamber may, in lieu of
oral testimony, admit as evidence in whole or in part, information
including written statements and transcripts, that do not go to proof of
the acts and conduct of the accused.

(B) The information submitted may be received in evidence if, in the view
of the Trial Chamber, it is relevant to the purpose for which it is
submitted and if its reliability is susceptible of confirmation.

(C) A party wishing to submit information as evidence shall give 10 days
notice to the opposing party. Objections, if any, must be submitted
within 5 days.

5. Trial Chamber II has ruled that the purpose of Rule 92bis is to permit the
reception of information—assertions of fact (but not opinion) including, but not
limited to, written statements and transcripts that do not go to proof of the acts and

conduct of the accused—if such facts are relevant and their reliability is

“susceptible to confirmation.”’ However, the reliability of a document is not a bar

' Prosecutor v. T aylor, SCSL-03-01-T-556, “Decision on Prosecution Notice Under Rule 92bis for the
Admission of Evidence Related to Inter Alia Kenema District and on Prosecution Notice Under Rule
92bis for the Admission of the Prior Testimony of TF1-036 Into Evidence”, 15 July 2008, page 4.
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to admission; information may still be admitted where it is capable of
corroboration in due course.”

6. The Appeals Chamber of the Special Court for Sierra Leone has ruled that any
information not going to proof of the acts and conduct of the accused which is ot
tendered through a witness [emphasis added] should be submitted under Rule
92bis.” Furthermore, the Appeals Chamber has found that by its express terms
Rule 92bis applies to information tendered “in lieu of oral testimony” and the
information to be admitted is not restricted to written statements or transcripts

[emphasis added]. *

LI1. SUBMISSIONS AND ADMISSIBILITY OF EVIDENCE

7. Defence Exhibit DCT-463° Sunday Times Newspaper Article dated 19
September 2010, is relevant to the proceedings. The Defence submits only the
identified paragraphs (the last three paragraphs) of the article pursuant to
Rule92bis.

8. The three paragraphs are as follows:

* Prosecutor v. Norman et al., SCSL-2004-14-AR73, “Fofana — Decision on Appeal against ‘Decision
on Prosecution’s Motion for Judicial Notice and Admission of Evidence’, 16 May 2005, para. 26. In
the AFRC trial, the Trial Chamber has stated that “evidence may be excluded because it is unreliable,
but it is not necessary to demonstrate the reliability of the evidence before it is admitted.” See
Prosecutor v. Brima et al., SCSL-04-16-T, “Decision on Prosecution Tender for Admission into
Evidence of Information Contained in Notice Pursuant to Rule 92bis”, 18 November 2005, page 2,
citing Prosecutor v. Brima et al., SCSL-04-16-T, “Decision on Joint Defence Application for Leave to
Appeal from Decision n Defence Motion to Exclude All Evidence from Witness TF1-2777, 2 August
2005, para. 6. In the same AFRC trial, the Trial Chamber considered the reliability of the evidence to
be considered at the end of the trial and be evaluated and weighed as a whole, taking into account the
context and nature of the evidence as well as the credibility and reliability of the evidence See:
Prosecutor v. Brima et al., SCSL-04-16-T, “Decision on Prosecution Tender for Admission into
Evidence of Information Contained in Notice Pursuant to Rule 92bis”, 18 November 2005, page 2. See
also:Prosecutor v. Norman et al., SCS1.-04-14-T-447, “Decision on Prosecution’s Request to Admit
into Evidence Certain Documents Pursuant to Rule 92bis and 89(C)”, 14 July 2005, page 3.

? Prosecutor v. T aylor, SCSL-03-01-721 “Decision on ‘Prosecution Notice of Appeal and Submissions
Concerning the Decision Regarding the Tender of Documents’”, 6 February 2009, para. 34.

* Prosecutor v. Taylor, SCSL-03-01-721, para 30-31. Subsequent to the Appeals Chamber Decision,
Trial Chamber II found that : “The effect of Rule 92bis is to permit the reception of information-
assertions of fact (but not opinion) including, but not limited to, written statements and transcripts that
do not go to proof of the acts and conduct of the accused- if such facts are relevant and their reliability
is “susceptible of confirmation”; proof of reliability is not a condition of admission: all that is required
is that the information should be capable of corroboration in due course.”

* Annex A
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“The National Conventional Arms Control Committee authorises arms by
government and South African arms manufacturers. The committee has in the
past been criticised by organisations like Ceasefire for selling weapons to
countries with sketchy human rights records, and for failing to keep a proper
database of where South-African-made arms eventually end up.

This week, Justice Minister Jeff Radebe, who heads the committee, denied the
country or its arms manufacturers had ever done business with Taylor.

Ministerial spokesperson Tlali Tlali said the committee’s records reflected
there were ‘no applications for issuance of contracting or export permits’ on

behalf of either Taylor government [sic], Liberia or the RUF. »

The Evidence is Relevant

9. The issue of Mr. Taylor’s travel to South Africa in order to purchase arms is one
of the central issues of the Prosecution’s case.® On 9 August 2010, the Prosecution
opened their case on 9 August 2010 and brought 3 (three) additional witnesses to
testify on the Accused’s trip to South Africa in 1997. This was done in order to
support Prosecution allegations that the Accused used rough diamonds for
personal enrichment and arm purchases for Sierra Leone, particularly during the
AFRC/RUF period.’

10. Furthermore, Prosecution Expert Witness Dr. Stephen Ellis in direct examination
stated that he believed that Mr. Taylor personally supervised the trade in
diamonds from Sierra Leone to Liberia; had contractual relationship with military
operatives from South Africa and elsewhere who were acting in support of the
RUF; and facilitated the import of weapons, some of which appear to have been
transmitted to the RUF to aid the latter's war effort.?

11. 1t is, therefore, self-evident that the information contained in the newspaper
articles, in particular the two paragraphs identified above, attached to this motion
(DCT-463) is relevant to this proceeding, in particular to the allegations made
against the Accused and satisfied the test of relevance set out in Rule 92bis of the

Rules.

® Prosecutor v. T aylor, SCSL-03-01-T-962, “Public with Confidential Annexes A and B Prosecution
Motion to Call Three Addition Witnesses”, 20 May 2010, para.2.
7.
Ibid.
8 Prosecutorv. T. aylor, SCSL-03-01-T, Trial Transcript, 16 January 2008, p. 1448, In. 15-26.
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The Evidence is Susceptible of Confirmation

12. Rule 92bis also requires the material(s) referred to in this notice to be susceptible
of confirmation. The Defence, at this point in time, is only required to show that
the reliability of the evidence is susceptible to confirmation and does not have to
prove that the evidence is actually reliable.” The Appeals Chamber in Norman et
al has further interpreted that “susceptible of confirmation” does not require proof
of reliability before admission, but does require that the information is capable of
corroboration in due course.'® This Trial Chamber has noted that reliability is to
be assessed at the end of the trial, in light of the totality of the evidence presented
at trial, and what weight, if any, and should be attached to it.'' The Defence
submits that the issue is not novel to the Prosecution and has been corroborated by

Prosecution’s witnesses as mentioned and referred to above.

The Evidence Does Not Go to Proof of the Acts and Conduct of the Accused

13. The Defence acknowledges that Rule 92bis explicitly excludes written statements
or transcripts which go to proof of the acts and conduct of the Accused.'? The
Defence submits that the paragraphs submitted here do not go to proof of the acts
and conduct of the Accused and merely focus on the South African arms

authorisation, and thus satisfy the requirements of admission through Rule 92bis.

® Prosecutor v. Norman et al., SCSL-2004-14-AR73, “Fofana ~ Decision on Appeal against ‘Decision
on Prosecution’s Motion for Judicial Notice and Admission of Evidence’”, 16 May 2005, para. 27.

% Prosecutor v. Norman et al., SCSL-2004-14-AR73, “Fofana ~ Decision on Appeal against ‘Decision
on Prosecution’s Motion for Judicial Notice and Admission of Evidence’”, 16 May 2005, para. 26.

""" Prosecutor v. T aylor, SCSI.-03-01-750, “Decision on Prosecution Motion for Admission of
Newspaper Articles Obtained from the Catholic Justice and Peace Commission Archive in Monrovia,
Liberia27 February 2009, paragraph 27 quoting so and so.

There is a distinction between “the acts and conduct of those others who commit the crimes for
which the Indictment alleges that the accused is individually responsible” and “the acts and conduct of
the accused as charged in the Indictment which establish his responsibility for the acts and conduct of
others;” and that only written statements which go to proof of the latter are excluded by Rule 92bis.
See: Prosecutor v. Galic, IT-98-29-AR73.2, “Decision on Interlocutory Appeal Concerning Rule
92bis(C)”, 8 June 2002, para. 9. See also Prosecutor v. Sesay et al., SCSL-04-15-1049, “Decision on
Defence Application for the Admission of the Witness Statement of DIS-192 Under Rule 92bis or, in
the alternative, Under Rule 92ter”, 12 March 2008, p.2-3., See also Prosecutor v. Galic, IT-98-29-
AR73.2, “Decision on Interlocutory Appeal Concerning Rule 92bis(C)”, 8 June 2002, para. 9.
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IV.CoNCLUSION
14. For the reasons stated above, the Defence respectfully requests the Trial Chamber,
in exercising its discretion, to admit into evidence, pursuant to Rule 92bis, the

newspaper article annexed to this motion.

Respectfully Submitted,

O _

Courtenay Griffiths, Q.C.

Lead Counsel for Charles G. Taylor
Dated this 24™°* of September 2010
The Hague, The Netherlands
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