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I. INTRODUCTION

1. Through this Reply, the Defence will address both the Prosecution Response to
Defence Motion to Recall Four Prosecution Witnesses and to Hear Evidence Jrom the
Chief of WVS Regarding Relocation of Prosecution Witnesses (“Response™)! and the
Submission of the Registrar Pursuant to Rule 33(B) Regarding the Defence Motion to
Recall Four Prosecution Witnesses and to Hear Evidence from the Chief of WVS
Regarding Relocation of Prosecution Witnesses (“Submission”)>.

2. Neither the Prosecution’s Response nor the Registrar’s Submission deny the
Defence’s central assertion that the four Prosecution witnesses in question (TF1-371,
TF1-375, Abu Keita and Varmuyan Sherif) have in fact been relocated by the
Witnesses and Victims Section (“WVS”). Instead, the Prosecution and the Registrar
attempt to create and hide behind a smokescreen, primarily objecting that: the
Defence’s motion is untimely and procedurally improper, the Defence has not shown
compelling circumstances which justify recalling the witnesses, and the mandate of
the WVS and the security of witnesses militates against hearing evidence pertaining
to relocation. These objections, however, do not materially undermine the Defence’s
central allegation regarding the promise of relocation as an inducement.
Consequently, the Trial Chamber should grant the Defence’s request to recall the four
Prosecution witnesses for further cross-examination and to hear evidence from

Saleem Vahidy, the Chief of WVS, pursuant to Rule 85(A)(iv).}

II. SUBMISSIONS

" Prosecutor v. T. aylor, SCSL-03-01-T-1147, Public with Annex A Prosecution Response to Defence
Motion to Recall Four Prosecution Witnesses and to Hear Evidence from the Chief of WVS Regarding
Relocation of Prosecution Witnesses, 10 January 2011.

* Prosecutor v. T. aylor, SCSL-03-01-T-1153, Public Submission of the Registrar Pursuant to Rule 33(B)
Regarding the Defence Motion to Recall Four Prosecution Witnesses and to Hear Evidence from the Chief
of WVS Regarding Relocation of Prosecution Witnesses, 11 January 2011. The Defence notes that the
Registrar must assume she does not have to abide by the usual filing timeframes and page limits for
responses, given that she filed her Submission after the usual 10 day period and exceeded the usual 10 page
limit.

* Prosecutor v. T. aylor, SCSL-03-01-T-1142, Public with Annexes A-H and Confidential Annexes [-J
Defence Motion to Recall Four Prosecution Witnesses and to Hear Evidence from the Chief of WVS
Regarding Relocation of Prosecution Witnesses, 17 December 2010 (“Motion™).
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Timing of the Defence Motion
3. There are two objections raised regarding the timing of the Defence Motion. Firstly,

the Prosecution at paragraphs 3-5 of its Response suggests that the Trial Chamber
should refuse to consider the Defence Motion as it was filed after the 24 September
2010 deadline set by the Trial Chamber on 13 September 2010.* While the Special
Court Rules are silent on whether a Trial Chamber can reconsider a previous decision,
the Appeals Chamber has held that a Chamber has an inherent jurisdiction to
reconsider its own decisions in order to avoid injustice or miscarriage of justice.’
Trial Chamber I adopted an ICTR Decision stating that the circumstances in which a
Trial Chamber may reconsider a previous decision included instances where “new
material circumstances have arisen since the decision”.® The Defence submits that
new material circumstances have obviously arisen since the Trial Chamber’s decision
on 13 September 2010, and thus the Trial Chamber should reconsider the deadline it
previously set and adjudicate the present motion.

4. Specifically, since the 13 September 2010 decision, the Defence has received, on a
continuing basis, information from its investigator in Freetown about the relocation of
several Prosecution witnesses, whom he has reason to believe are being relocated by
WVS as a fulfillment of promises earlier made to them by the Prosecution.” When
the Defence first began receiving this information, it wrote to Mr. Vahidy for
confirmation of the relocation.® At the same time, the Defence reminded Mr. Vahidy
that since January 2009, the Defence had requested continuing disclosure of any post-
testimony benefits issued to witnesses. As none had ever been disclosed, and Mr.

Vahidy had never replied to suggest that he was not obliged to provide the

* Prosecutor v. Taylor, SCSL-03-01-T, Status Conference Transcript, 13 September 2010, p. 48323 (the
Trial Chamber set 24 September 2010 as the date by which the Defence should file any outstanding
motions).

* Prosecutor v. Norman et al, SCSL-04-14-A73, Decision on Prosecution Appeal Against the Trial
Chamber’s Decision of 2 August 2004 Refusing Leave to File an Interlocutory Appeal, 17 January 2005,
para. 40.

® Prosecutor v. Norman et al, SCSL-04-14-T-507, Decision on Urgent Motion for Reconsideration of the
Orders for Compliance with the Order Concerning the Preparation and Presentation of the Defence Case,
para. 14 (but see generally paras. 10-16), citing Prosecutor v. Renzaho, ICTR-97-31-I, Decision on
Renzaho’s Motion to Reconsider the Decision on Protective Measures for Victims and Witnesses to Crimes
Alleged in the Indictment, 9 November 2003, paras. 20-21.

7 Motion, Confidential Annex J.

8 Motion, Annex B.
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information, the Defence had assumed none had been given. This reasonable
apprehension by the Defence is contrary to the Prosecution’s suggestion at paragraph
4 of its Response that the Defence was asleep on the issue until near the conclusion of
the Defence case. Indeed, it was only toward the end of the Defence case that the
Defence had reason to believe anything was amiss, such that it could pursue it.”

5. Secondly, the Registry at paragraph 7 of its Submission argues that the same
information forming the basis of the Defence Motion was requested from the
Registrar on 4 October 2010 and thus should have been raised with the Trial Chamber
before the closure of the Defence case on 12 November 2010. The Registrar’s
Submission on this point is absurd if not dishonest. It attempts to fault the Defence
for the WVS/Registrar’s lack of diligence and professional courtesy by not
responding timeously or at all to Defence requests. The Defence, however, cannot be
blamed for ensuring that it had exhausted all possible avenues of cooperation with the
WVS/Registrar before raising the issue with the Trial Chamber. It is a common law
principle that all available remedies should be exhausted before appeal is made to a
higher authority. The Defence presumed the WV S/Registrar would act in good faith
and provide the requested information. The Defence attempted to resolve this issue
on its own, without seeking intervention from the Trial Chamber, despite glaring
silence from the WVS and later convoluted arguments by the Registrar as to why the
requested information should not be given to the Defence. Ultimately, the Defence
was forced to file its Motion as a last resort. The Defence should not be now

penalized for the perverse behavior of the WV S/Registry.

The Defence’s Request Does Not Amount to Re-Opening its Case

6. The Defence is aware of the legal requirements should it wish to open its case.'

Contrary to Prosecution assertions at paragraphs 6-9 of its Response, the Defence’s

? See, for example, Defence arguments currently on appeal to the effect that the Defence cannot be
penalized for not acting diligently with regard to information which it did not have in its possession at the
time. Prosecutor v. Taylor, SCSL-03-01-T-1134, Notice of Appeal and Submissions Regarding the
Decision on the Defence Motion Requesting an Investigation into Contempt of Court by the Office of the
Prosecutor and its Investigators, 10 December 2010 (“Contempt Appeal”), paras. 20-26.

** Prosecutor v. Taylor, SCSL-03-01-T-1146, Urgent and Public with annexes A-C Defence Motion to Re-
Open its Case in Order to Seek Admission of Documents Relating to the Relationship between the United
States Government and the Prosecution of Charles Taylor, 10 January 2011, paras. 8-9.

SCSL-03-01-T 4 17 January 2011



request to recall four Prosecution witnesses and for the Court to call Mr. Vahidy to
give evidence does not constitute the re-opening of the Defence’s case.

7. The Prosecution’s argument overlooks the fact that the Defence’s request for the Trial
Chamber to call Mr. Vahidy is premised on Rule 85(A)(iv), which provides for
“evidence as ordered by the Trial Chamber”. Were the Prosecution not so busy trying
to justify its behavior in relation to Prosecution witness Naomi Campbell, it would
have realized that Naomi Campbell and Mr. Vahidy are being called under entirely
different provisions. A person ordered to give evidence by the Trial Chamber is not a
Prosecution or Defence witness, but a Court witness. Therefore, the Defence’s stated
intention to cross-examine Mr. Vahidy'' is appropriate.

8. The Prosecution’s attempt to distinguish the case of Prosecutor v. Karemera et al is
inapposite.”” In Karemera, the Defence’s request to recall Prosecution witnesses
BTH was not deemed part of the Defence case, and therefore neither constituted
opening nor re-opening its case. Likewise, the Defence’s request to recall four
Prosecution witnesses for further cross-examination is just that. The core question
thus remains: whether something has arisen ex improviso in relation to the credibility

of these Prosecution witnesses which, in the interests of justice, must be addressed.

Compelling Circumstances Justify Recalling these Witnesses

Purpose of Proposed Testimony
9. At paragraph 11 of its Response, the Prosecution brazenly suggests that promises or

disbursements to witnesses after their testimony are “irrelevant, as any such
subsequent promises or disbursements cannot impact upon testimony that has already
been given by a witness”. At paragraphs 16-17 of its Submissions, the Registrar
claims that reasonable expenses “have no bearing on the credibility” of witnesses.
This assumption is not only self-serving but also misplaced and untrue. To start with,
the Defence alleges that promises were made prior to testimonies and are only now
being realized,”” and furthermore that the realization of these promises is not

reasonable. Thus, the promise of relocation could have influenced the truthfulness of

"' Motion, paras. 16-17 and footnote 19.
> See Response, para. 8.
" Motion, paras. 2 and 18-19.
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their testimony. The probative value of the impact of inducements and promises on
the truthfulness of testimony was argued by the Defence at paragraphs 20 and 21 of
its Motion. The case law cited by the Defence therein was unchallenged by either the
Prosecution or the Registrar and clearly indicates that payments made to witnesses by
the Prosecution and/or Court could affect the credibility of the witness.

10. The Defence’s position is supported by the observations of experts in the field.
Notably, a researcher formerly connected with the WVS at the Special Court, Chris
Mahony, has published a book on witness protection in Africa, including a chapter on
the SCSL.'* His findings largely support the Defence’s position. Mahony concluded:
“A study by the WVS found that witnesses often felt their expectations of financial
assistance were not met after giving testimony. This reflects expectations inflated by
investigators hoping to secure witness testimony” (emphasis added).' Mahony
further concluded: “Insider witnesses have been relocated to developed countries, but
this has usually occurred when former government or senior personnel are involved.
To relocate low income Sierra Leoneans or Liberians to Europe or North America
could be seen as an inducement” (emphasis added)."® Mahony closes his chapter by
commenting on the phenomenon of witness protection at the Special Court, and by
criticizing the Court for failing to investigate allegations regarding Prosecution
witness engagement, finance and jurisdiction, which he believes create a conflict of
interest and potential inducement. This, he states:

“diminishes the credibility of evidence provided to the court, and thus the credibility of
the justice the court dispenses. The trial chamber’s refusal to examine this issue
demonstrates contempt for due process and the equitable justice the court was ostensibly
established to pursue”."’

Thus, the Defence submits that the question of the promise of relocation and other
benefits, as an inducement, especially in light of the eventual consummation of that
promise, is a matter which affects the credibility of Prosecution evidence. Clearly this

is of concern not just to the Defence but to the greater international justice

"* Chris Mahony, Institute for Security Studies, The justice sector afterthought: Witness protection in
Africa, Chapter Four, “Special Court for Sierra Leone: A new model for African witness protection?”, 2010
(“Mahony”) [Chapter Four is included as Annex A; the entire publication is available at:
http://www.iss.co.za/pubs/Books/WitnessProt4.pdf ].

'* Mahony, p. 91.

'® Mahony, p. 92.

'7 Mahony, p. 94.
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community. Therefore, the probative value of the requested evidence is such that the
Trial Chamber should not shy away from hearing and addressing it.

Justification for not cross-examining witnesses on these issues fully the first time

11. At paragraph 11 of its Response, the Prosecution posits that the Defence was able to
raise the issue of promises of relocation with witnesses when the witnesses testified
during the Prosecution case and should not therefore be allowed a second opportunity
to question them. As examples, the Prosecution points to Defence questioning of
TF1-590 and Abu Keita regarding relocation. At the time of the cross-examination of
TF1-590, the Defence had information to the effect that TF1-590 had already been
relocated outside of Liberia in connection to the ongoing prosecution of Chucky
Taylor in the United States. However, the Prosecution citation to Defence cross-
examination of Abu Keita'® is not on point. Therein the Defence questioned Keita
based on information that Keita had told another potential witness that he and his
family could be relocated to The Netherlands if he agreed to cooperate with the
Prosecution.'® The witness, however, denied the allegation.

12. Indeed, the sequence of events surrounding Abu Keita’s testimony and relocation,
which is a component of the Defence’s Contempt Appeal®” as well as the instant
motion, illustrates the Defence’s position on this issue. Abu Keita testifies openly in
January 2008, which suggests he has no fear of reprisal or security risks. In
September 2009, after testifying, Keita went public with his frustration that the
Special Court had reneged on its verbal agreement promising him relocation.?' He
complained that having “performed his own side of the bargain” the Court had
“turned its back on him, putting his life in danger by refusing to relocate him and his
family”. In late 2010, the Defence got information that Keita is in fact being relocated
by WVS outside of Africa. The Defence could not possibly have anticipated the need
to cross-examine Keita on the circumstances of this relocation at the time of his initial
cross-examination. With regard to Varmuyan Sherif, TF1-371 and TF1-375, the

Defence had no information at the time of their cross-examination to suggest that they

'® Response, para. 11, footnote 19.

** Prosecutor v. Taylor, SCSL-03-01-T, Testimony of Abu Keita, 24 Jan 2008, p. 2153.

20 Contempt Appeal, paras. 21 and 34-35 and Prosecutor v. Taylor, SCSL-03-01-T-1157, Defence Reply to
Prosecution Response to Contempt Appeal, 14 January 2011, para. 19.

*! Exhibit D-468.

SCSL-03-01-T 7 17 January 2011
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had been promised relocation (though the Defence did know TF1-371 had already
been relocated within West Africa). The Defence was constrained in principle not to
put general, fanciful, unsubstantiated assertions to these Prosecution witnesses
without a proper evidentiary basis for those questions. Now that the Defence has
evidence regarding promises to and the relocation of these witnesses, it should be
allowed to pursue that line of questioning,.

Judicial Economy

13. Contrary to Prosecution assertions at paragraph 13 of its Response, the instant
compelling circumstances defeat concerns regarding judicial economy, delay and
court resources. Moreover, the Defence has indicated that the delay involved would
be minimal.* Additionally, when the Accused’s Article 17 rights to confrontation are
implicated, upholding the interests of justice must override any question of cost.

14. The Prosecution’s not-so-veiled threat of prolonging the proceedings by calling
rebuttal evidence regarding threats made against the Prosecution witnesses in
question is misplaced. Rebuttal evidence can only be called to rebut evidence called
by an opposing party, not to rebut testimony given by its own witnesses’ but
challenged by the Defence in cross-examination. The testimony of Mr. Vahidy would
ostensibly be sufficient in relation to the threats/risks posed to any recalled and/or
relocated witness, since it is the WVS and not the Prosecution who is mandated with
such assessments. The notion that the Prosecution could introduce evidence of death
threats to defence team members to rebut evidence presented about inducements to
prosecution witnesses is illogical and is a desperate attempt to confuse issues.

15. To further ensure judicial economy, the Trial Chamber could simply call Mr. Vahidy
to testify first. As an officer of the Court, he should be readily and easily available.
Mr. Vahidy would then be able to confirm for the Chamber whether the witnesses
were 1n fact relocated, and to explain the basis therefore. The Trial Chamber would
then be better placed to determine whether or not to recall the four Prosecution

witnesses on the question of prior promises or inducements.

Mandate of the WVS and Security Concerns

2 Motion, paras. 4 and 25.
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16. In paragraphs 8 to 17 of its Submission, the Registrar wrote a treatise regarding the
general need for witness protection and relocation, none of which has ever been
disputed by the Defence.”” However, the Registrar avoided providing the Trial
Chamber with any useful information relating to the relocation of the four witnesses
in question. Instead, the Registrar routinely refers to Rule 34(A), the Practice
Direction on Allowances for Witnesses and Expert Witnesses Testifying in The Hague
(2007),** and the Witness Expense Policy (2003)% as the established operational
procedures. Yet, none of these provide any specific guidelines about relocation and/or
post-testimony benefits and thus are of little relevance to the current inquiry.

17. Furthermore, the information provided by the Registrar is internally inconsistent. In
paragraph 9, the Registrar insists that the WVS does not provide any post-testimony
support or benefits to witnesses, including payment of school fees, rent, food, cash
assistance, health care, mobile phones, and/or relocation.® Then in paragraph 11, the
Registrar states “to date, a total of 555 witnesses testified in all four trials before this
Court; of them, approximately 160 have received different types of post-testimony
assistance, support and protection and support, until such time as they are no longer in
the care of WVS”. A 2008 Registry report titled “Special Court for Sierra Leone: An
Evaluation of the Witness & Victims Section”, co-authored by Mr. Vahidy, also
acknowledges that post-testimony benefits are provided to witnesses.?” Given that the
Registry obviously does provide post-testimony benefits to witnesses, the Defence is
not sure what to make of the Registrar’s denial of the Defence’s request for
information pertaining to them, except that the Registrar must have other reasons for
not being forthright about what post-testimony benefits have actually been provided

to Prosecution witnesses by the WVS.

 Contra, Response, para. 14. The Defence has never suggested that protective measures should not be
used to address a genuine need.

** Submission, para. 9 and Annex C.

% Submission, para. 9 and Annex B.

*® See also the same denial made by the Registrar in her letter to Lead Counsel of 17 November 2010.
Motion, Annex F.

%" See specifically, Section 2.3 titled “Background to the WVS” and Section 4.3 titled “Post-Testimony” of
Charters, Horn and Vahidy, “Special Court for Sierra Leone: An Evaluation of the Witness & Victims
Section”, 2008 [Section 2.3 and Section 4.3 are attached as Annex B, and the full report is available at:
http://www.sc-sl.org/LinkClick.aspx?fileticket=0L BKgqzcrMc%3d&tabid=176].

SCSL-03-01-T 9 17 January 2011
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The Registrar’s concerns regarding the need for confidentiality in the relocation
process can adequately be addressed by hearing Mr. Vahidy and the four Prosecution
witnesses in closed session.

The Prosecution’s®® and Registrar’s® objections to the sufficiency of the Affidavit of
Prince Taylor as annexed to the Motion are unwarranted. The Defence investigator, in
the performance of his duties, has gathered information relating to inducements and
relocation from his sources and has properly passed it on to his legal team. As the
Registrar concedes,”® consultations between the WVS and the parties’ investigators is

a mandatory part of the process.

III. CONCLUSION AND RELIEF REQUESTED

20.

The Defence has shown good cause for the Trial Chamber to order Mr. Vahidy to
give evidence pursuant to Rule 85(A)(iv) and to recall four Prosecution witnesses for
further cross-examination, and requests that its Motion be granted in its entirety. The
Defence notes that neither the Prosecution nor the Registry objected to its request for
urgent interim measures to the effect that the Prosecution and Registry not be
permitted to contact the witnesses prior to them being recalled for further cross-
examination,”’ and thus the Defence reiterates this request and the urgency implicit

therein.

Respectfully Submitted,

O _

Courtenay Griffiths, Q.C.

Lead Counsel for Charles G. Taylor
Dated this 17" Day of January 2011,
The Hague, The Netherlands

8 Response, Confidential Annex A.
% Submission, paras. 4-5.

*® Submission, para. 14.

*! Motion, paras. 26-28.
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Annex B



SCSL

T\ SPECIAL COURT FOR SIERRA LEONE




The SCSL was set up jointly by the Government of Sierra Leone and the United Nafions, fol-
lowing a resolufion passed in August 2000. It is mandated to try those who 'bear the greatest
responsibility’ for serious violations of international humanitarian law and Sierra Leonean law
committed in the territory of Siera Lecne since 30 November 1994. Thirteen people were
indicted, and the first witness was heard from'in June 2004,

The WVS is the neulral body responsible for supporfing and profecting all witnesses before,
during and affer their testimony.. I offers case-dependent services such as security, psycho-
social supporf, relocation, and material support. There is limited information: available on
how to best support and protect witnesses in an international war crimes tribunal, but there
is a growing inferest in such fribunals as a tool for fransitional justice and peace-building.

Mr, Simon Charters managed the Witness Evaluation and Legacy Project at the SCSL in its
implementation of this study. He contfinues to monitor and report on projects from within the
Office of the Registrar.

Dr. Rebecca Horn designed the methodology for the research phase and analysed the
data. She then implemented the recommendations as the WVS Psychologist.

Mr. Saleem Vahidy has served as Chief of WVS at the SCSL since 2003, prior to which he held
a comesponding role at the International Criminal Tribunal for Rwanda.

SCSL
M

The Special Court for Sierra Leone — Witness and Victims Section
European Caommission

Photography Disciaimer: The persen (s) showcased in the photography fnroughout this publication are'in no way
assaciated with the WVS of the Special Court for Sierra Leone, nor are they representalive of aciual witnesses at
the-Courhk. Generc pholography has teenused, thereby nat compramising the identity of any of the individuals
associated with WVS,

Desian & Layoul: Marisa lawackj

Prinfing: Print Foint Sierg Leone

Copyright £ 2008 by the Special Court for Sierra Leong




7 BACKGROUND

investigations, and for the establishment of
subsequent ad hoc fribunals. There is, there-
fore, a need for best-practice recommenda-
tions in this field.

2.2.3 Support for witnesses in the SCSL
Following an extensive period of prepara-
tion, the SCSL heard from its first witness in
June 2004. The frials have relied mainly on
eyewitness testimony, rather than documen-
tary evidence, so a large number of wit-
nesses have testified in the frial chamber,
compared to some other war crimes trials
{e.g. tragi Special Tribunal) (Periello &
Wierda, 2006). The success of the SCSL is de-
pendent, in part, on those who testify before
it. If witness welfare is not taken care of, or if
the witness experience is negative, there will
be conseguences in terms of the effective-
ness of the frials. Witnesses in international
criminal courts are in need of support and
protection services in order to ensure that
they do not suffer unnecessarily from the ex-
perience of testifying (e.g. Ingadottir, Ngen-
dahayo & Sellers, 2000).

In recognition of this, systems have been put
in place to ensure that the witnesses are not
adversely affected by their experience of
festifying in the SCSL. Within the Registry is a
specialist unit, the Witness and Victims Sec-
tion (WVS), which is responsible for the pro-
tection and welfare of all those who testify in
the SCSL.

2.3 Background to the WVS

2.3.1 The WVS mandate

The WVS of the SCSL draws its mandate from
two key documents: the Statute of the SCSL3,
and the Rules of Procedure and Evidence*.
The latter document gives the fullest descrip-
tion of the WVS mandate, and frames the
objective against which WVS output should
be assessed:

22057

Rule 34: Witnesses and Viclims Section

(amended 29 May 2004)

(A} The Registrar shall sef up g Wit-

nesses and: Victims Section which, in

dccordance  with Statute, the

Agreement and the Rules, and in con-
> Office of the Prose-

cutor, for Prosecution withesses. and

the Defence Office. for Defence wit-

nesses, shall, amongst other fthings.

perfom the following: functions with

respect to all withesses,

appear befare the Special Co

others who are at risk on account of

testimony given by suc i

accordanc i

needs a

Reco

the

yecial Court
ective and
rihem;
equate pro-
meaqsures :

ents and

C including
dical =, physi and
psychol

of rape.
s aaainst children

e Section personnel snall include
s in frauma,. inc
crimes of sexual viclence
and vi ~e aguainst children: Where
approphate the Section shall coope
ate with non-governmental and inter-
governmental organizations.

2.3.2 Protection and support of witnesses
The first contact between the SCSL and the
potential witness is through the investigation
teams of the defence and prosecution. |f
the individual is deemed to be under a sig-
nificant perceived threat, then they are
brought under the total protective care of
WVS early in the process, well before their
testimony date is imminent.

*Article 16, paragraph 4 of the Statute of the Special Court for Sierra Leone, hitp://www sc-sl.org/scsl-statute ntml
4 Rules of Procedure and Evidence (29 May 2004), http://www sc-sl.org/Documents/rulesofprocedureandevidence pdf



2.3.2.1 Services received

Total protective care, as received by those

under an inifial perceived threat, includes:

« Housing for the witness and his/her family
in a safe house;

» 24-hour guard from a close protection offi-
cer (case-dependent);

« Provision of a financial subsistence allow-
ance;

=« Medical cover;

« Schooling for any minors or dependents of
the witness;

» Temporary provision of a mobile phone
(case-dependent), and

« Post-testimony relocation either within Si-
erra Leone, or the West Africa region.

In practice, only a minority of witnesses are
taken into total protective care. The maijor-
ity of witnesses are only taken into WVS care
when their testimony is imminent, and WVS
supports and protects them until after they
have testified and they are ready to return
home. During this period, all the witnesses'
needs are met by WVS, including:

« Accommodation for the witness (and
sometimes their dependents) in secure
accommodation in Freetown;

« All food, toiletries and other basic require-
ments. The accommodation has 24-hour
electricity, TV, and other simple forms of
entertainment (e.g. board games);

« Financial allowance as recompense for
lost wages;

=« An injtial medical assessment,
medical provisions;

» 24-hour guard at the secure accommoda-
tion. (The guards restrict access to the
compound to essential staff; visitors are
not allowed. Witnesses are able to leave
the compound, but their movements are
monitored by the security personnel.);

« 24-hour support from a WVS psychosocial
support officer at the accommodation
facility, and provision of counseling and
emotional support. {In some cases, pPsy-
chosocial support is also provided to wit-
nesses’ dependents.);

=« A courtroom briefing to ensure familiarisa-
tion with the courtroom and its proce-
dures, and

and all
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« Psychosocial support during the witnesses'
preparation with their legal team.

Prior to the testimony, witnesses are taken to
a witness waiting room, where a WVS psy-
chosocial support officer ensures that they
are comfortable and that all their needs are
met. A second WVS psychosocial support
officer accompanies the witness into the
courtroom and stays throughout the testi-
mony, in order to provide emotional and
moral support. Particularly vulnerable wit-
nesses are permitted to have the support
officer sit next to them as they testify. All wit-
nesses are given an opportunity to debrief
with the support officer once their testimony
is over.

Once the witness has finished testifying, WVS
arranges transport back to their home com-
munity. All withesses are given the contact
phone numbers of key WVS security and psy-
chosocial staff, and told to make contact at
any time in the future if they require assis-
tance. In addition, WVS staff conduct peri-
odic post-tiial visits to the witnesses’ home to
assess their security and wellbeing.

2.4 Background to the research

2.4.1 Justification

Withesses are essential to the success of tri-
bunals such as the SCSL, and the quality of
their protection and support is vital. If the
qudlity is low, it follows that the quality of the
testimony that the witness is able to give
may suffer. Best practice should also guard
against the further fraumatisation of wit-
nesses who have experienced human rights
abuses as they participate in the process. |t
should also ensure that the experience of
testifying in a war crimes tribunal is positive
and not excessively distressing, frustrating or
dangerous; this will encourage future wit-
nesses to testify. It is, therefore, crucial to the
effectiveness of international war crimes tri-
bunals that good policies and practices are
in place to protect and support witnesses.
The aim of this report is to evaluate the

_



ence. Best practice should prepare wit-
nesses for what they are likely to face during
cross-examination, providing that this does
not become ‘training’ of witnesses.

Recommendations

= The importance of a respectful and friendly
attitude towards witnesses should be em-
phasised to all staff working in an interna-
tional war crimes tribunat;

» Victim-witnesses should be taught ways of
managing their feelings of disfress;

= Every effort should be made to reduce wit-
nesses’ anxiety before testifying, or to help
them to manage their anxiety;

= Women, SGBV survivors, younger witnesses
and those required to talk about very pain-
ful events may benefit from special prepa-
ration and support, and

= Witnesses should be properly prepared for
what they are likely to face during cross-
examination.

4.3 Post-Testimony

4.3.1 Sdtisfaction with post-testimony
services
In other settings, withesses who receive no
post-trial  follow-up have reported feeling
‘abandoned’ and have evaluated their tes-
timony experience more negatively (e.g.
Stover, 2005; Byrne, 2004). In confrast, where
there is two-way communication between
witnesses and court staff, witnesses report
more positive feelings about their overall
experience, and a better sense of wellbeing.
The experience of SCSL witnesses supports
these claims.

There was considerable variation in the level
of safisfaction with post-testimony services?s,
and witnesses were generally less satisfied
than with the services they received during
the testimony period.?7 This is to be ex-
pected, since witnesses receive a much
more intensive level of service during the tes-
timony period. Communication was found
to be particulary important: a lack of con-
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tact with WVS after the witness returned
home, and a lack of awareness that any
post-testimony services were available, had
the greatest impact on a lack of satisfaction
with post-testimony services. Conversely, the
factor which had the greatest impact on
satisfaction is a belief that WVS had kept the
promises they had made to the witness.

Levels of satisfaction with post-testimony

security services and medical services were
also lower than the satisfaction rating with
those services during the testimony period.18
The greatest predictors of low levels of satis-
faction with post-testimony security were a
sense that that WVS paid insufficient visits to
check on their security, and witnesses being
unaware that assistance with security con-
cerns was available.

4.3.2 Post-testimony communication
Communication is key in the post-testimony
phase. The findings of this study emphasise
the need for WVS to communicate clearly
and realistically what witnesses should and
should not expect from WVS following their
testimony, and to ensure that withesses actu-
ally receive what they have been told they
can expect. In most cases, it is not possible
for frequent follow-up visits to be made to
witnesses, and if this is made clear to them
at an early stage they are less likely to feel
disappointed later on. The responsibility is
usually with the witness to contact WVS if
they require assistance with security after
testifying. This should be communicated to
them clearly, and they should be given the
relevant contact details. For those who do
not have access to a phone or a reliable
phone network, alternative mechanisms for
seeking assistance should be established: for
example, prosecution witnesses could seek
assistance from the local police station, to
whom they are sometimes known at the
investigatorial stage. Witnesses gave varied
responses when asked how confident they
felt that they could contact WVS if they
needed to. Likewise, they were mixed when
asked how confident they were that WVS
would respond if called for help.1?

'e Using the five-point scale response format which ranged from ‘not at all satisfied* (1) to ‘extremely satisfied" (5}, them = 3.25. and
sd=1.5,
7 F(1,330) = 58.97, p<.001




4.3.3 Encouragement and emotional support
The factor which has the most effect on con-
fidence that WVS would respond to requests
for help is satisfaction with WVS services dur-
ing the testimony period, especially encour-
agement and emotional support - so this
should again be prioritised as a best-
practice principle. During the testimony pe-
riod witnesses have intensive contact with
WVS, and it is likely to be at this point that
witnesses form a judgement of how impor-
tant their personal safety is to WVS. This
judgement is based less on the security ser-
vices in place than on the attitude of staff -
and the impact that this has on witness con-
fidence that WVS would respond in the fu-
ture does serve to increase their sense of se-
curity.  WVS staff who show care and con-
cer for the witness not only reassure and
assist the witness at that time, but have a
much longerdasting effect on witness well-
being.

4.3.4 Witness expectations
Witness confidence is also predicted by
whether their expectations were met.

Figure 5. Responses to ‘Did you receive what
you expected from the SCSL2':

# Yes

“No

Witnesses whose expectations were not met
reported that they had not received the
post-testimony financial support and follow-
up help that they had expected, medical
care, or help with their (or their dependents’)
school fees. It is clear that witnesses have
high expectations in these areas.
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Three-quarters of those interviewed thought
witnesses should receive special benefits.
The reasons for this belief varied, but the
most common was that witnesses should re-
ceive compensation for having put their lives
at risk in order to testify. The type of benefit
witnesses felt should be offered was primarily
financial assistance or material benefits ‘in
kind', such as education for the witness's
children, medical care, help with accommo-
dation, or assistance to start a business or
improve a farm.

Witness expectation is a sensitive but impor-
tant issue. Other research (e.g. Stover, 2005;
Byrne, 2004} has shown that witnesses some-
times have unredlistic expectations of what
the institution can provide, or lack accurate
information about the process and their
rights. There is a fine line between a reason-
able level of recompense to ensure wit-
nesses are not disadvantaged by testifying,
and services beyond this, which could con-
stitute an inducement 1o testify. Witnesses
and staff may have different ideas of what
comprises a ‘reasonable level of recom-
pense’. A withess who agrees 1o testify whilst
having unrealistic expectations of what they
are likely to receive from the institution is
ikely to end the process feeling disap-
pointed, frustrated and even befrayed. En-
suring that witnesses have redlistic expecta-
tions, and that they receive what they have
been promised, is key to building witness
confidence in WVS. WVS staff (as well as in-
vestigators and legal teams) can help to set
expectations from their first contact with wit-
nesses by clearly explaining what they
should and should not expect.

Witnesses were asked what they felt would
improve the post-testimony care. Sixty-eight
per cent would have liked more contact
with  WVS  following their testimony, 55%
wanted more financial support, and a signifi-
cant proportion wanted more help with
medical care (34%) and school fees for their
children (29%). More than one-quarter (28%)
said they would have liked their security
situation to be assessed by WVS. It may be
that it is not realistic for WVS to maintain post

 They responded to both items using a five-point scale ranging from ‘not at all confident’ (1} to 'extremely confident’ {5).
Confidence they could contact WVS if necessary: m = 3.34; sd = 1.49. Confidence WVS$ would respond: m = 3.65; sd=1.37




-testimony contact with all witnesses, or to
provide the level of financial assistance wit-
nesses would like. Again, it is important to be
clear to withesses what they can and can-
not expect from WVS during the post-
testimony period.

A central theme is the importance of clearly
setting, and continuously reinforcing, realistic
expectations regarding what witnesses can
expect from their contact with the court. It is
recognised that this will not be an easy task,
since some witnesses see their contact with
the court as an opportunity to benefit mate-
rially, so will be resistant to any suggestions
that this is not going to happen in the way
they hope. Repetition and consistency re-
garding what witnesses can expect to re-
ceive is important from all staff interacting
with witnesses. Some staff may benefit from
training in relevant skills (e.g. asserfiveness,
communicating in a way that reduces con-
flict) to assist them with this aspect of their
work.

Staff would also be assisted if there were
clear guidelines as to the services and bene-
fits withesses are entitled to. Whilst it is rec-
ognised that there will always be exceptions
to guidelines, and that witness needs are
often assessed on a case-by-case basis, this
approach makes it difficult for WVS staff to
be consistent in the information they give to
witnesses. The guidelines regarding entitle-
ments during the testimony period seem to
be clearer than those regarding entitiements
once the witness has finished their testimony
and returned home. 1t is not clear who is
likely to receive assistance with school fees
for their children, with rent, with training for
themselves or help to establish a business.
This lack of clarity may conftribute to witness
disappointment with post-testimony services.

Recommendations

= There should be clear guidelines as to the
services and benefits witnesses are enti-
tled to;

s All staff interacting with witnesses (WVS,
investigators and legal teams) should

communicate clear and consistent guide-

lines regarding what the witness can and
cannot expect in terms of material assis-
tance and follow-up visits following their
testimony;

= WVS managers should ensure that wit-
nesses actually receive what they have
been told they can expect;

= WVS should ensure all withesses have ways
of contacting them after returning home,
whether through distribution of WVS
phone numbers, or identifying an alterna-
tive method (e.g. via a local police con-
tact person);

= The importance of a supportive and
friendly attitude towards witnesses should
be emphasised to all staff (WVS, investiga-
tors and legal teams). This plays a crucial
role in establishing witness confidence that
WVS would help them in the future if nec-
essary, and

~» WVS staff should receive training, where

necessary, to enable them to give clear
and consistent information to witnesses,
even when under pressure.

4.4 Security

Witnesses’ feelings of safety, both prior to
and after testifying, have been found by
other researchers to be crucial to their over-
all sense of wellbeing. The need for safety
and security is a basic human need
{(Maslow, 1943), and if it is not met, it impacts
on other aspects of wellbeing (e.g. social
and psychological).

Witnesses might be expected to feel more
insecure when they return home after testify-
ing. According to Stover (2005), ICTY wit-
nesses’ feared recriminations against them-
selves or their families when, after testifying,
they returned to the area in which both they
and the accused live, and to their home
country in which there were limited support
and protection services available. Witness
anonymity for the maijority of protected wit-
nesses interviewed by Stover (2005) was also
not maintained. Basoglu et al {2007) found
that one of the factors most strongly associ-
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