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L INTRODUCTION

1. The Prosecution submits this filing under Rules 73, 89(C) and 92bis of the Rules
of Procedure and Evidence of the Special Court for Sierra Leone (“Rules”).

2. The Prosecution gives notice under Rule 92bis of its intention to seek admission
of the prior trial transcripts and related exhibits of the witness TF1-036. The
transcripts and exhibits relate to TF1-036’s testimony in other proceedings before

the Special Court for Sierra Leone (“SCSL”).

IL APPLICABLE LAW
3. Rule 89 sets out the basic principles to be applied by the Court in relation to the

(3

admission of evidence. Rule 89(B) provides that the Chamber: “... shall apply
rules of evidence which will best favour a fair determination of the matter before
it and are consonant with the spirit of the Statute and the general principles of
law”. Further, Rule 89(C) provides the Chamber with the discretion to admit
relevant evidence.

4. Rule 92bis of the Rules provides that:

(A) In addition to the provisions of Rule 92ter, a Chamber may, in lieu of
oral testimony, admit as evidence, in whole or in part, information
including written statements and transcripts, that do not go to proof
of the acts and conduct of the accused.

(B) The information submitted may be received in evidence if, in the
view of the Trial Chamber, it is relevant to the purpose for which it is
submitted and if its reliability is susceptible of confirmation.

© A party wishing to submit information as evidence shall give 10 days
notice to the opposing party. Objections, if any, must be submitted
within 5 days.

5. Rule 89 constitutes the basic rule regulating the admission of evidence which
applies in addition to the more specific provisions contained in Rule 92bis.! Rule
89(C) only requires that evidence be relevant to be admissible. There is no
requirement that the evidence be both relevant and probative.”

6. The procedural requirements of Rule 92bis must be met by the party seeking

admission of a transcript or statement in lieu of oral testimony, in addition to the

' Prosecutor v. Slobodan Milosevi¢, 1T-02-54-AR73.4, “Decision on Interlocutory Appeal on the
Admissibility of Evidence-In-Chief in the Form of Written Statements”, 30 September 2003, paras 9-10.

2 prosecutor v. Brima et al., SCSL-04-16-T-280, “Decision on Joint Defence Motion to Exclude all
Evidence from Witness TF1-277 Pursuant to Rule 89(C) and/or Rule 957, 24 May 2005, para. 13.
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requirements of Rule 89. Accordingly, for evidence to be admitted pursuant to
Rules 89(C) and 92bis, the evidence must not go to proof of the acts and conduct
of the accused, must be relevant and its reliability susceptible of confirmation.
Rule 92bis does not otherwise limit the evidence which might be admitted under
it.

7. The Prosecution, therefore, notifies the Court of its intention to seek the

admission of the prior trial transcripts and related exhibits of TF1-036 under

Rules 89(C) and 92bis.

III. BACKGROUND

8. On 4 April 2007, the Prosecution filed its Rule 73bis Pre-Trial Conference
Materials.>  As part of these materials, the Prosecution filed a witness list
(“Witness List”) and, in the introductory pages to the Witness List, advised the
Court that it might seek to present the evidence of some witnesses through the
admission of prior testimony under Rule 92bis. TF1-036 was included on the
Witness List and identified as being such a witness.

9. TF1-036 testified in the RUF trial on 27, 28, 29 July, 1 and 3 August 2005. The
witness’ testimony consisted of two days of examination-in-chief and three days
of cross-examination. In the RUF trial, RUF Exhibit Nos. 38, 39, 41 to 44 were
admitted through TF1-036.* The prior trial transcripts of TF1-036 were disclosed
in redacted format to the Defence on 17 May 2006 and in unredacted format on 1
February 2008. For completeness, the Prosecution also seeks to admit RUF
Exhibit Nos. 34 and 36 which were referred to during the testimony of TF1-036

but which were not tendered through the witness’ testimony.’

3 Prosecutor v. T. aylor, SCSL-03-01-PT-218, “Public Rule 73bis Pre-Trial Conference Materials™, 4 April
2007 (**Pre-Trial Conference Materials”).

* RUF Exhibit No. 40 was also admitted into evidence through TF1-036. However, this exhibit was
referred to and admitted during testimony which has been redacted in accordance with paragraph 17 of this
notice and so is not included as part of this notice.

> It should be noted that RUF Exhibit Nos. 25 and 35 were also referred to during the course of TF1-036’s
testimony. However, the Prosecution does not seek admission of these documents as both are already
exhibits in the current proceedings - Exhibit D.13 and D.09 respectively. Reference should, therefore, be
made to D.13 instead of RUF Exhibit No. 25 and to D.09 instead of RUF Exhibit No. 35.

Prosecutor v. Taylor, SCSL-03-01-T 3
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SUBMISSIONS

The jurisprudence of the SCSL clearly establishes that the Rules “favour a
flexible approach to the issue of admissibility of evidence.”® The Jjurisprudence of
the SCSL also supports the view that expedient and fair trials are promoted where
sworn testimony before the Court is admitted in a subsequent trial in lieu of the
Prosecution carrying out a second examination-in-chief over several days.” This
jurisprudence applies the principles enshrined in Article 17 of the SCSL’s Statute
regarding the Accused’s right to a fair and expeditious trial, and the principles
underlining Rule 26bis which require that trial proceedings be conducted in a fair

and expeditious manner.

The evidence is relevant

11.

As required under both Rules 89(C) and 92bis, the evidence of witness TF1-036 is

relevant to the current proceedings.®

In particular, the witness gives evidence of
the use of child soldiers by the RUF and the treatment of civilians by the RUF
throughout the conflict (including killings, abduction and forced labour). In
addition to specific crime base evidence, the witness also provides evidence on
the contextual elements of the crimes charged in the Second Amended Indictment
such as the widespread or systematic nature of the attack, the nexus between the
violation or crime and the armed conflict and the civilian status of the victims.
Further, the witness provides relevant historical information regarding the
Accused’s training in Libya, plans to launch the war in Liberia, the role of the

Vanguards in the conflict in Sierra Leone, and information concerning the

Abidjan Peace Accord (1996) and the Lomé Peace Agreement (1999).

® Prosecutor v. Sesay et al., SCSL-04-15-T-618, “Decision on Prosecution Notice Pursuant to Rule 92bis to
Admit Information into Evidence”, 2 August 2006, p. 3, quoting with approval Prosecutor v. Sesay et al.,
SCSL-04-15-T-391, “Ruling on Gbao Application to Exclude Evidence of Prosecution Witness Mr.
Koker”, 23 May 2005, para. 4.

7 See: Prosecutor v. Sesay et al., SCSL-04-15-T-448, “Decision on the Prosecution Confidential Notice
under Rule 92bis to Admit the Transcripts of Testimony of TF1-026, TF1-104 and TF1-169”, 9 November
2005; Prosecutor v. Sesay et al., SCSL-04-15-T-557, “Decision on the Prosecution Notice under Rule 92bis
to Admit the Transcripts of Testimony of TF1-256”, 23 May 2006; and Prosecutor v. Sesay et al., SCSL-
04-15-T-559, “Decision on the Prosecution Notice under Rule 92bis to Admit the Transcripts of Testimony
of TF1-334”, 23 May 2006.

¥ See also the summary of the witness’ evidence provided as part of the Pre-Trial Conference Matetials.
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12. As also required under Rule 92bis, the transcripts and exhibits referred to in this
notice are susceptible of confirmation. At this stage the Prosecution is not
required to prove that the evidence is in fact reliable, only that the reliability of
the evidence is susceptible of confirmation.” The phrase “susceptible of
confirmation” contained in Rule 92bisB) has been interpreted by the Appeals
Chamber in the CDF trial to mean that the “proof of reliability is not a condition
of admission: all that is required is that the information should be capable of
corroboration in due course.” '’

13. This Trial Chamber in the AFRC trial reiterated that “evidence may be excluded
because it is unreliable, but it is not necessary to demonstrate the reliability of the
evidence before it is admitted.”'! The Trial Chamber further considered that
“reliability of the evidence is something to be considered by the Trial Chamber at
the end of the trial when weighing and evaluating the evidence as a whole, in light
of the context and nature of the evidence itself, including the credibility and

reliability of the relevant evidence.”!?

The Rule 92bis evidence does not go to proof of the acts and conduct of the accused

14.  TF1-036 also provides evidence on the RUF command structure, the AFRC/RUF
command structure and the relationship between the RUF and the AFRC during the
Indictment period. Such evidence is relevant to the several forms of liability
alleged by the Prosecution in this case, including the Accused’s participation in a
common plan, design or purpose, and his liability based on superior authority for

the crimes committed by the AFRC and RUF alliance.

* Prosecutor v Norman et al, SCSL-04-14AR73, “Fofana — Decision on Appeal Against ‘Decision on
Prosecution’s Motion for Judicial Notice and Admission of Evidence’”, 16 May 2005, para. 27 (“Fofana
Appeals Decision”).

" Fofana Appeals Decision, para. 26.

" Prosecutor v. Brima et al., SCSL-04-16-T, “Decision on Prosecution Tender for Admission into
Evidence of Information Contained in Notice Pursuant to Rule 92bis”, 18 November 2005 (“Brima Rule
92bis Decision”), page 2 (last para), citing Prosecutor v. Brima et al., SCSL-04-16-T, “Decision on Joint
Defence Application for Leave to Appeal from Decision on Defence Motion to Exclude All Evidence from
Witness TF1-277”, 2 August 2005, para. 6.

"* Brima Rule 92bis Decision, page. 3 (second full paragraph). See also Prosecutor v. Norman et al.,
SCSL-04-14-T-447, “Decision on Prosecution’s Request to Admit into Evidence Certain Documents
Pursuant to Rules 92bis and 89(C)”, 14 July 2005, page 3.
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15.  Inrelation to this evidence, it is acknowledged that Rule 92bis specifically excludes
evidence which goes to proof of the acts and conduct of the accused. However,
only acts and conduct of an accused which are sufficient of themselves or central to
establishing the accused’s liability are excluded under Rule 92bis(A). The acts and
conduct of others are not excluded. A recent decision of Trial Chamber I noted that
“evidence regarding the acts and conduct of others who committed the crimes for
which the Accused is alleged to be responsible” is to be distinguished from
“evidence of the acts and conduct of the Accused which establish his responsibility
for the acts and conduct of those others™."> The Chamber further considered that
‘the the phrase “acts and conduct of the accused” ought not to be expanded to
include all information that goes to a critical issue in the case or is material to the
Prosecution’s theories of joint criminal enterprise or command responsibility’.'*
Instead, information “going to a critical element of the Prosecution’s case” is
proximate enough to the Accused so as to require cross-examination” which a
Chamber may, in its discretion, order."

16.  The prior trial transcripts and related exhibits which the Prosecution seeks to admit
under Rule 92bis do not go the acts and conduct of the Accused as that term is

defined and limited by the jurisprudence.

V. NOTICE

17. First, the Prosecution gives notice of its intention to submit for admission into
evidence the parts of the prior trial transcripts relating to TF1-036 provided in
Annex A. As permitted under Rule 92bis, the Prosecution seeks to admit parts

only of the prior testimony into evidence and wishes to exclude those sections

" Prosecutor v. Sesay et al., SCSL-04-15-T-1049, “Decision on Defence Application for the Admission of
the Witness Statement of DIS-192 under Rule 92bis or, in the alternative, under Rule 92¢er”, 12 March
2008, p. 2-3, citing Prosecutor v. Sesay et al., SCSL-04-15-T-557, “Decision on the Prosecution Notice
under Rule 92bis to Admit the Transcripts of Testimony of TF1-256”, 23 May 2006, p. 4.

" Ibid, p. 3.

'* Ibid citing Prosecutor v. Sesay et al., SCSL-04-15-T, “Decision on the Prosecution Notice under Rule
92bis and 89 to Admit the Statement of TF1-150”, 20 July 2006, para. 30; Prosecutor v. Bagosora et al,
ICTR-98-41-T, “Decision on Prosecutor’s Motion for the Admission of Written Witness Statements Under
Rule 92bis,” 9 March 2004, para. 13; Prosecutor v. Milosevié, 1T-02-54-T, “Decision on Prosecution’s
Request to have Written Statements Admitted under Rule 92bis”, 21 March 2002, paras. 24-25; and
Prosecutor v. Galic, IT-98-29-AR73.2, “Decision on Interlocutory Appeal Concerning Rule 92 bis (C)”, 7
June 2002, para. 13.
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which concern: (i) lengthy legal argument; (ii) trial administrative matters; and
(111) evidence of the acts and conduct of the Accused. Accordingly, portions of
the transcripts set out in Annex A have been redacted on this basis. '

18. Due to the nature of the protective measures applicable to TF1-036, Annex A of
this notice is filed on a confidential basis."”

19. Should the prior trial transcripts be admitted into evidence, the Prosecution would
not seek to examine-in-chief the witness concerned.

20. Secondly, the Prosecution gives notice of its intention to submit for admission
into evidence the exhibits related to the testimony of TF1-036 which are set out in
Annexes B and C. Due to the poor quality of RUF Exhibit No. 38, a second copy
is provided. This copy is the same as the admitted exhibit save that it does not
have the CMS page numbers. The Prosecution also notes that in relation to RUF
Exhibit No. 42 the quality of the first, fourth and fifth pages'® is poor and thus is
trying to get better quality copies of the exhibits from Freetown which will be
distributed to the parties as soon as possible.

21. Due to the pending motion'" on this matter and as the exhibits set out in Annex B
were admitted during the closed session testimony of the witness, they are being
filed in these proceedings on a confidential basis. Should it be determined by the
Trial Chamber that the party seeking to have the exhibits marked as confidential
must request such relief from the Trial Chamber, then for the reasons stated in its
pending motion, the Prosecution requests that these exhibits be treated as

confidential exhibits and not made public documents.

' This procedure also conforms to the procedure adopted at the ICTR. At the ICTR statements tendered
pursuant to Rule 92bis are reviewed. Where a statement is tendered that includes information that falls
within Rule 92bis and information that falls outside the Rule, the statement is admitted but the paragraphs
or information that fall outside the Rule are simply not admitted into evidence. See for example Prosecutor
v. Bagosora et al, ICTR-98-41-T, “Decision on Prosecutor’s Motion for the Admission of Written Witness
Statements Under Rule 92bis,” 9 March 2004. This procedure has now been adopted at the SCSL — see
Prosecutor v. Sesay et al., SCSL-04-15-T-1049, “Decision on Defence Application for the Admission of
the Witness Statement of DIS-192 under Rule 92bis or, in the alternative, under Rule 92¢e»*, 12 March
2008.

' The nature of the protective measures are set out in more detail in Annex A.

'* CMS pages 2396, 2399 and 2340.

' Prosecutor v. T. aylor, SCSL-03-01-T-425, “Confidential Urgent Prosecution Motion to Mark as
“Confidential” Material introduced through Witness Testifying in Closed Session & in particular Material
Introduced through TF1-371”, 25 February 2008.

Prosecutor v. Taylor, SCSL-03-01-T 7
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VI CONCLUSION
22, The Prosecution hereby gives notice under Rule 92bis of its intention to seek

admission into evidence the material identified in paragraphs 17 and 20.

Filed in The Hague,

14 March 2008

For the Prosecution,
%\i\—-——~

Brenda J. Hollis

Senior Trial Attorney

Prosecutor v. Taylor, SCSL-03-01-T 8
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The background to the appeal

1. Pursuant to a certificate granted by the Trial Chamber in accordance with Rule 73(C) of
the Rules of Procedure and Evidence (“Rules”), as Rule 73 then stood,l Stanislav Galié (the
“appellant”) has appealed against the admission into evidence of two written statements made by
prospective witnesses to investigators of the Office of the Prosecutor (“OTP”). Both prospective

witnesses have died since making their statements.

2. The appellant, as the Commander over a period of almost two years of the Sarajevo
Romanija Corps (part of the Bosnian Serb Army), is charged in relation to an alleged campaign
of sniping and shelling against the civilian population of Sarajevo conducted during that time by
the forces under his command and control. He is charged with individual responsibility pursuant
to Article 7.1 of the Tribunal’s Statute and as a superior pursuant to Article 7.3 for crimes against
humanity and for violations of the laws and customs of war. The prosecution concedes that it is
no part of its case that the appellant personally physically perpetrated any of the crimes charged
himself.? Its case pursuant to Article 7.1 is that he planned, instigated, ordered or otherwise
aided and abetted the commission of those crimes by others.® Its case pursuant to Article 7.3 is
that the appellant knew, or had reason to know, that his subordinates had committed or were
about to commit such crimes and that he failed to take reasonable steps to prevent such acts or to

punish those who carried out those acts.*

3. The first written statement admitted into evidence was made by Hamdija Cav¢ié. He was
a chemical engineer employed by the Department for Criminal and Technical Investigations in
Sarajevo as an expert in investigating the traces in the case of fire or explosions. As such, he
investigated a shelling on 12 July 1993 in which twelve people had been killed. He prepared a
contemporaneous Criminal and Technical Report in which he deduced the direction from which
the particular shell had been fired. His written statement to the OTP investigator, which is dated

16 November 1995, annexes that report and confirms that the findings which he had made in it

Certificate Pursuant to Rule 73(C) in Respect of Decisions of the Trial Chamber on the Admission into
Evidence of Written Statements Pursuant to Rule 92bis(C), 25 Apr 2002 (“Certificate”). Rule 73, which
deals with motions other than preliminary motions, then provided that, unless the Trial Chamber certified
pursuant to Rule 73(C) that an interlocutory appeal during the trial was appropriate for the continuation of
the trial, decisions rendered during the course of the trial on motions involving evidence and procedure were
without interlocutory appeal.

Prosecutor’s Pre-Trial Brief Pursuant to Rule 65ter(EX(i), 23 Oct 2001, par 68.

* Ibid, par 68.

Indictment, par 11.

Case IT-98-29-AR73.2 2 7 June 2002
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were true. He also explains in greater detail how he had reached those conclusions. In addition,
the written statement describes a similar investigation of a shelling on 5 February 1994. These

two incidents are identified as incidents 2 and 5 in the schedule to the indictment.

4. The second written statement admitted into evidence was made by Bajram Sopi. He was
present on 7 September 1993 collecting firewood when a man was killed by a sniper’s shot. His
statement to the OTP investigator says that both he and the man who was killed were dressed in
civilian clothes. It describes his own wounding by shooting and the damage to his house by
shelling in two incidents during 1992. It also describes the injuries to his daughter by shelling at
an unspecified time. He further states that there were military units behind his house in a school
building which had been “levelled”. Only that part of the statement which describes the incident

on 7 September 1993, which is identified as incident 11 in the schedule, was tendered.

The relevant Rules

5. The appeal principally concems two rules in Section 3 of the Rules (headed “Rules of
Evidence”), Rules 89 and 92bis, and the interaction between them. It is convenient, therefore, to

quote each of those two Rules in full:

Rule 89
General Provisions

(A) A Chamber shall apply the rules of evidence set forth in this Section, and shall not
be bound by national rules of evidence.

(B) In cases not otherwise provided for in this Section, a Chamber shall apply rules of
evidence which will best favour a fair determination of the matter before it and are
consonant with the spirit of the Statute and the general principles of law.

(C) A Chamber may admit any relevant evidence which it deems to have probative
value,

(D) A Chamber may exclude evidence if its probative value is substantially
outweighed by the need to ensure a fair trial.

(E) A Chamber may request verification of the authenticity of evidence obtained out
of court.

(F) A Chamber may receive the evidence of a witness orally or, where the interests of
Justice allow, in written form.

Rule 92bis
Proof of Facts other than by Oral Evidence

(A) A Trial Chamber may admit, in whole or in part, the evidence of a witness in the
form of a written statement in lieu of oral testimony which goes to proof of a
matter other than the acts and conduct of the accused as charged in the indictment.

(i) Factors in favour of admitting evidence in the form of a written statement
include but are not limited to circumstances in which the evidence in question:

Case IT-98-29-AR73.2 3 7 June 2002
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(a) is of a cumulative nature, in that other witnesses will give or have given
ora] testimony of similar facts;

(b) relates to relevant historical, political or military background;

(c) consists of a general or statistical analysis of the ethnic composition of the
population in the places to which the indictment relates;

(d) concerns the impact of crimes upon victims;

(e) relates to issues of the character of the accused; or

(f) relates to factors to be taken into account in determining sentence.

(ii) Factors against admitting evidence in the form of a written statement include
whether:

(a) there is an overriding public interest in the evidence in question being
presented orally;

(b) a party objecting can demonstrate that its nature and source renders it
unreliable, or that its prejudicial effect outweighs its probative value; or

(c) there are any other factors which make it appropriate for the witmess to
attend for cross-examination.

(B) A written statement under this Rule shall be admissible if it attaches a declaration
by the person making the written statement that the contents of the statement are
true and correct to the best of that person’s knowledge and belief and

(i) the declaration is witnessed by:

(a) a person authorised to witness such a declaration in accordance with the
law and procedure of a State; or

(b) a Presiding Officer appointed by the Registrar of the Tribunal for that
purpose; and

(i) the person witnessing the declaration verifies in writing:

(a) that the person making the statement is the person identified in the said
statement;

(b) that the person making the statement stated that the contents of the written
Statement are, to the best of that person’s knowledge and belief, true and
correct;

(c) that the person making the statement was informed that if the content of the
written statement is not true then he or she may be subject to proceedings
for giving false testimony; and

(d) the date and place of the declaration.

The declaration shall be attached to the written statement presented to the Trial
Chamber.

(C) A written statement not in the form prescribed by paragraph (B) may nevertheless
be admissible if made by a person who has subsequently died, or by a person who
can no longer with reasonable diligence be traced, or by a person who is by reason
of bodily or mental condition unable to testify orally, if the Trial Chamber:

(i) is so satisfied on a balance of probabilities; and
(11) finds from the circumstances in which the statement was made and recorded
that there are satisfactory indicia of its reliability.

(D) A Chamber may admit a transcript of evidence given by a witness in proceedings
before the Tribunal which goes to proof of a matter other than the acts and conduct
of the accused.

(E) Subject to Rule 127 or any order to the contrary, a party seeking to adduce a
written statement or transcript shall give fourteen days notice to the opposing
party, who may within seven days object. The Trial Chamber shall decide, after
hearing the parties, whether to admit the statement or transcript in whole or in part
and whether to require the witness to appear for cross-examination.
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The issues in the appeal

The appellant has raised a number of issues in his Interlocutory Appeal:

The appellant says that both statements did not fall within Rule 925;s because they go to

proof of “the acts and conduyct of the accused as charged in the indictment”> The

The appellant says that the Trial Chamber did not evaluate what is said to be the
requirement of Rule 92bis(C)(i) as to “the probability of the said statements”.” The

prosecution responds that the appellant has misread the requirements of
Rule 92bis(C)(i)."°

The appellant says that the Trial Chamber “did not engage in establishing the question of
reliability”.!" The prosecution responds that the Tria] Chamber correctly determined that
there were satisfactory indicia of the reliability of each statement in the circumstances in

which it was made and recorded. '?

The appellant says that Rule 92bis does not relate to eXpert witnesses, whose evidence is
admissible only under Rule 94bis, so that the statement of Hamdija Cavgi¢ (described in

par 3, supra) was inadmissible upon that basis also.’> The prosecution responds that

conduct of the accused, including expert witnesses,'* and that Rule 94bis is directed to
experts who are not in a position themselves to testify directly about the facts upon which

they base their expert opinion. '

Appeal of the Decisions on [sic] the Trial Chamber of 12 April, and 18 April 2002, 2 May 2002
(“Interlocutory Appeal”), pp 2-3, 4-8.
Prosecution’s Response to Accused Stanislav Gali¢’s Interlocutory Appeal Pursuant to Rule 73(C) on the

Ibid, pars 7-14.

1bid, pars 15-32, 58-62.
Interlocutory Appeal, pp 3-4, 11.
Response, pars 50-57.
Interlocutory Appeal, p3.
Response, pars 63-68.
Interlocutory Appeal, p9.
Response, par 72,

Ibid, par 71.
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(5)  The appellant says that it is not in the interests of justice to admit into evidence part of a
written statement, and that the other party must be given the opportunity to argue that the
statement should be admitted in its entirety because he has no possibility of cross-
examining the maker of the statement.'® The appellant also argues that, if the statement
includes material which is irrelevant, the whole statement must be rejected.'”  The
prosecution responds that it has the prerogative to tender evidence which it deems to be

relevant to its case provided that it is prima facie credible.'®

Counsel for the appellant orally informed the Appeals Chamber that his client did not intend to
file a reply to the prosecution’s Response, but relied upon what is said in his Interlocutory

Appeal in answer to the prosecution’s arguments. '

7. The certificate given by the Trial Chamber pursuant to Rule 73(C) (as it then stood) —
that it was appropriate for the continuation of the trial that an interlocutory appeal be
determined — related only to the first of these issues, as to the proper interpretation of the
exclusion in Rule 92bis(A) of statements which go to proof of “the acts and conduct of the
accused as charged in the indictment”.?® It is, however, within the discretion of the Appeals
Chamber to determine also other, related, issues where it considers it appropriate to do so, at
least where they have been raised in the interlocutory appeal and the respondent to the appeal has
had the opportunity to put his or its arguments in relation to those related issues. It is clear, from
the present case and from other cases presently being tried in the Tribunal, that it will be

beneficial to the Trial Chambers and to counsel generally that all of these matters be resolved in

the present appeal. The Appeals Chamber proposes therefore to deal with them all.

1(a) The “acts and conduct of the accused as charged in the indictment”

8. The appellant emphasises that Rule 92bis excludes from the procedure laid down any
written statement which goes to proof of the acts and conduct of the accused as charged in the
indictment® He says that, as the indictment charges the appellant with individual criminal
responsibility —

(1) as having aided and abetted others to commit the crimes charged, and

Interlocutory Appeal, p 11.

7 Ibid,p 11.

Response, par 69.
Communication, 22 May 2002.
Certificate, p 2.

Interlocutory Appeal, p 5.
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(i1) as the superior of his subordinates who committed those crimes,
the acts and conduct of those others and of his subordinates “represent his own acts”.*?> The
appellant describes those “others” as “co-perpetrators”, and he says that the “acts and conduct of
the accused as charged in the indictment” encompasses the acts and conduct of the accused’s co-

perpetrators and/or subordinates.?> This argument was rejected by the Trial Chamber.®*

9. The appellant’s interpretation of Rule 92bis would effectively denude it of any real
utility. That interpretation is inconsistent with both the purpose and the terms of the Rule. It
confuses the present clear distinction drawn in the jurisprudence of the Tribunal between (a) the
acts and conduct of those others who commit the crimes for which the indictment alleges that the
accused is individually responsible, and (b) the acts and conduct of the accused as charged in the
indictment which establish his responsibility for the acts and conduct of those others. It is only a
written statement which goes to proof of the latter acts and conduct which Rule 92bis(A)

excludes from the procedure laid down in that Rule.

10.  Thus, Rule 92bis(A) excludes any written statement which goes to proof of any act or

conduct of the accused upon which the prosecution relies to establish —

(a)  that the accused committed (that is, that he personally physically perpetrated) any of the
crimes charged himself,?’ or

(b)  that he planned, instigated or ordered the crimes charged, or

(c)  that he otherwise aided and abetted those who actually did commit the crimes in their
planning, preparation or execution of those crimes, or

(d)  that he was a superior to those who actually did commit the crimes, or

(e) that he knew or had reason to know that those crimes were about to be or had been
committed by his subordinates, or

H that he failed to take reasonable steps to prevent such acts or to punish those who carried

out those acts.

2 Ibid, p 6.

B Ibid, p2. The present appeal is not the occasion to consider whether the expression “co-perpetrator”, rather
than “perpetrator” or “principal offender”, is an appropriate description of those persons who actually
commit the crimes which the indictment charges the accused with responsibility.

Decision on the Prosecutor’s Motion for the Admission into Evidence of Written Statement by a Deceased
Witness, and Related Report Pursuant to Rule 92bis(C), 12 Apr 2002 (“First Decision™), p 4; Decision on
the Prosecutor’s Second Motion for the Admission into Evidence of Written Statement by Deceased Witness
Bajram Sopi, Pursuant to Rule 92bis(C), 18 Apr 2002 (“Second Decision”), p 4.

This is not any part of the prosecution case in this present matter.

24
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Where the prosecution case is that the accused participated in a joint criminal enterprise, and is
therefore liable for the acts of others in that joint criminal enterprise,?® Rule 92bis(A) excludes
also any written statement which goes to proof of any act or conduct of the accused upon which
the prosecution relies to establish —

(g)  that he had participated in that joint criminal enterprise, or

(h)  that he shared with the person who actually did commit the crimes charged the requisite

intent for those crimes.?’
Those are the “acts and conduct of the accused as charged in the indictment”, not the acts and

conduct of others for which the accused is charged in the indictment with responsibility.?

11. The “conduct” of an accused person necessarily includes his relevant state of mind, so
that a written statement which goes to proof of any act or conduct of the accused upon which the
prosecution relies to establish that state of mind is not admissible under Rule 92bis. In order to
establish that state of mind, however, the prosecution may rely upon the acts and conduct of
others which have been proved by Rule 92bis statements. An easy example would be proof, in
relation to Article 5 of the Tribunal’s Statute, of the knowledge by the accused that his acts fitted
into a pattern of widespread or systematic attacks directed against a civilian population.”’ Such
knowledge may be inferred from evidence of such a pattern of attacks (proved by Rule 92bis
statements) that he must have known that his own acts (proved by oral evidence) fitted into that
pattern. The “conduct” of an accused person may also in the appropriate case include his

omission to act.

12. This interpretation gives effect to the intention of Rule 92bis, which (together with the

concurrent amendments to Rules 89 and 90)*° was to qualify the previous preference in the Rules

* In Prosecutor v Tadié, IT-94-1-A, Judgment, 15 July 1999 (“Tadié Judgment”), at par 220, this liability is

described as that of an accomplice.

Tadi¢ Judgment, par 196; Prosecutor v Brdanin & Tali¢, IT-99-36-PT, Decision on Form of Further
Amended Indictment and Prosecution Application to Amend, 26 June 2001, par 31.

See also Prosecutor v Milosevié, 1T-02-54-T, Decision on Prosecution’s Request to Have Written Statements
Admitted Under Rule 92bis, 21 Mar 2002 (“MiloSevi¢ Decision™), par 22: “The phrase ‘acts and conduct of
the accused’ in Rule 92bis is a plain expression and should be given its ordinary meaning: deeds and
behaviour of the accused. It should not be extended by fanciful interpretation. No mention is made of acts
and conduct by alleged co-perpetrators, subordinates or, indeed, of anybody else. Had the rule been
mtended to extend to acts and conduct of alleged co-perpetrators or subordinates it would have said so.”
Tadi¢ Judgment, par 248.

At the same time that Rule 92bis was introduced, Rule 90 was amended by deleting par (A), which stated:
“Subject to Rules 71 and 71bis, witnesses shall, in principle, be heard directly by the Chambers”, and
Rule 89 was amended by adding par (F), which states: “A Chamber may receive the evidence orally or,
where the interests of justice allow, in written form”.
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for “live, in court” testimony,’' and to permit evidence to be given in written form where the
interests of justice allow provided that such evidence is probative and reliable, consistently with
the decision of the Appeals Chamber concerning hearsay evidence in Prosecutor v Aleksovski.3?
Far from being an “exception” to Rule 89, as the appellant claims,”® Rule 924is identifies a
particular situation in which, once the provisions of Rule 92bis are satisfied, and where the
material has probative value within the meaning of Rule 89(C), it is in principle in the interests
of justice within the meaning of Rule 89(F) to admit the evidence in written form.** (The

relationship between Rule 924is and Rule 89(C) is discussed in pars 27-31, infra.)

13. The fact that the written statement goes to proof of the acts and conduct of a subordinate
of the accused or of some other person for whose acts and conduct the accused is charged with
responsibility does, however, remain relevant to the Trial Chamber’s decision under Rule 92is.
That is because such a decision also involves a further determination as to whether the maker of
the statement should appear for cross-examination.>® The proximity to the accused of the acts
and conduct which are described in the written statement is relevant to this further

36

determination. Moreover, that proximity would also be relevant to the exercise of the Trial

Chamber’s discretion in deciding whether the evidence should be admitted in written form at all.

Prosecutor v Kordi¢ & Cerkez, IT-95-14/2-AR73.5, Decision on Appeal Regarding Statement of a Deceased
Witness, 21 July 2000 (“Kordi¢ & Cerkez Degision™), par 19.

2 1T-95-14/ 1-AR73, Decision on Prosecutor’s Appeal on Admissibility of Evidence, 16 Feb 1999 (“Aleksovski
Decision”), par 15. The relevant passage is quoted in a footnote to par 27, infra.

Interlocutory Appeal, p 10.

The admission into evidence of written statements made by a witness in lieu of their oral evidence in chief is
not inconsistent with Article 21.4(e) of the Tribunal’s Statute (“In the determination of any charge against
the accused pursuant to the present Statute, the accused shall be entitled to the following minimum

kX]
34

statement: Unterpertinger v Austria, Judgment of 24 Nov 1986, Series A no 110, pars 31-33; Kostovski v
The Netherlands, Judgment of 20 Nov 1989, Series A no 166, par 41; Vidal v Belgium, Judgment of 22 Apr
1992, Series A no 235-B, par 33; Lidi v Switzerland, Judgment of 15 June 1992, Series A no 238, par 49;
Artner v Austria, Judgment of 28 Aug 1992 Series A no 242-A, pars 22, 27, Saidiv France, Judgment of
20 Sept 1993, Series A no 261-C, pars 43-44; Doorson v The Netherlands, Judgment of 26 Mar 1996,

Solakov v Former Yugoslay Republic of Macedonia, Judgment of 31 Oct 2001, appl No 47023/99, par 57.)
* Rule 92bis(E).
® Milosevi¢ Decision, par 22,
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Where the evidence is so pivotal to the prosecution case, and where the person whose acts and
conduct the written statement describes is so proximate to the accused, the Trial Chamber may
decide that it would not be fair to the accused to permit the evidence to be given in written
form.*” An easy example of where the exercise of that discretion would lead to the rejection of a
written statement would be where the acts and conduct of a person other than the accused

described in the written statement occurred in the presence of the accused.

14, The exercise of the discretion as to whether the evidence should be admitted in written
form at all becomes more difficult in the special and sensitive situation posed by a charge of
command responsibility under Article 7.3 of the Tribunal’s Statute. That is because, as the
jurisprudence demonstrates in cases where the crimes charged involve widespread criminal
conduct by the subordinates of the accused (or those alleged to be his subordinates), there is
often but a short step from a finding that the acts constituting the crimes charged were committed
by such subordinates to a finding that the accused knew or had reason to know that those crimes
were about to be or had been committed by them.*®* Where the criminal conduct of those
subordinates was widespread, the inference is often drawn that, for example, “there is no way
that [the accused] could not have known or heard about [it]”,*° or “[the accused] had to have

been aware of the genocidal objectives [of his subordinates]”.*

15.  In such cases, it may well be that the subordinates of the accused (or those alleged to be
his subordinates) are so proximate to the accused that either (a) the evidence of their acts and
conduct which the prosecution seeks to prove by a Rule 92bis statement becomes sufficiently
pivotal to the prosecution case that it would not be fair to the accused to permit the evidence to
be given in written form, or (b) the absence of the opportunity to cross-examine the maker of the
statement would in faimess preclude the use of the statement in any event. It must be
emphasised, however, that the rejection of the written statement in any of these situations is not
based upon any identification of that person’s acts or conduct with the acts or conduct of the

accused.

" Prosecutor v Brdanin & Tali¢, 1T-99-36-T, (Confidential) Decision on the Admission of Rule 92bis
Statements, 1 May 2002, par 14 [A public version of this Decision was filed on 23 May 2002.]

* Prosecutor v Delali¢ et al, IT-96-21-A, Judgment, 20 Feb 2001 (“Delali¢ Judgment”), par 241. There is a

helpful list of indicia as to whether a superior “must have known” about the acts of his subordinates

provided in the Final Report of the UN Commission of Experts (M. Cherif Bassiouni, Chairman),

established pursuant to Security Council Resolution 780 (1992), 27 May 1994 (8/1994/674), under the

heading “II Applicable Law - D. Command Responsibility”.

Prosecutor v Delalié et al, IT-96-21-T, Judgment, 16 Nov 1998, par 770.

“ Prosecutor v Krsti¢, IT-98-33-T, 2 Aug 2001, Judgment, par 648.
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16. The Appeals Chamber is very conscious of the fact that, in many cases, the evidence
tendered pursuant to Rule 92bis will be relevant at the same time both to (i) the prosecution case
that the accused has command responsibility under Article 7.3, and (ii) its case that the accused
has individual responsibility under Article 7.1 (including participation in a joint criminal
enterprise) other than personally perpetrating the crimes himself. However, Rule 925is was
primarily intended to be used to establish what has now become known as “crime-base”
evidence, rather than the acts and conduct of what may be described as the accused’s
immediately proximate subordinates - that is, subordinates of the accused of whose conduct it
would be easy to infer that he knew or had reason to know. The Appeals Chamber does not
believe, therefore, that the concerns which it has expressed as to the use of Rule 92bis in
Article 7.3 cases where it relates to the acts and conduct of the accused’s immediately proximate
subordinates will unduly limit the advantages to the expeditious disposal of trials which the Rule
was designed to achieve. It may be that, where the evidence which the prosecution wishes to
establish by extensive use of Rule 92bis in a particular case is specially pivotal to that case
because it deals with the acts and conduct of the accused’s immediately proximate subordinates,
it will have to elect between the alternative formulations of its case which it has pleaded if it

wishes to take advantage of the Rule in relation to that evidence.

17. Returning to the present case, the two statements admitted into evidence by the Trial
Chamber pursuant to Rule 92bis(C) did not g0 to proof of any acts or conduct of the accused,
and the objection by the appellant upon this basis is rejected. The issue then arises as to whether

they should nevertheless have been rejected in the exercise of the Trial Chamber’s discretion.

18. The written statement by Bajram Sopi, who was present collecting firewood when a man
was killed by a sniper’s shot, does not indicate the source of the shot and (on its face and taken
by itself) it appears to be of no particular importance to proof of the responsibility of the
appellant. No question of discretion arises in relation to that statement. However, the statement
of the expert (Hadija C‘avéié) concerning his conclusions as to the direction from which the
particular shell had been fired, could - for the reasons given in pars 15-16, supra — be of
substantial importance to the prosecution case if it is the vital link in demonstrating that the shell
which is alleged to have caused many casualties was fired from a gun emplacement manned by

immediately proximate subordinates of the accused. A question of discretion would therefore
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appear to arise as to whether it would be unfair to the accused to permit this evidence to be given

in written form in any event, particularly as there can be no opportunity to cross-examine him.

19. The Trial Chamber’s Decision in relation to the expert’s statement deals in careful detai]
with the arguments raised as to the statement’s compliance with the requirements of
Rule 924is,*! but it does not discuss any issue of discretion as might have been expected if that
issue had been considered by the Trial Chamber. This may well be because counsel for the
accused appears to have rested her opposition to the application by the prosecution exclusively
upon the argument that the acts and conduct of the accused included those of his subordinates
and upon the absence of any opportunity to cross-examine the expert, and she did not address the
issue of discretion. In the opinion of the Appeals Chamber, however, it would be preferable that
a Trial Chamber should nevertheless always give consideration to the exercise of the discretion
given by Rule 92bis whenever the prosecution seeks to use that Rule in the special and sensitive
situation posed by a charge of command responsibility under Article 7.3 where the evidence goes

to proof of the acts and conduct of the accused’s immediately proximate subordinates.

20. In the present case, there have been two witnesses who have already given oral evidence
concerning the shelling described in the expert’s statement (Mirza Sabljica, who conducted the
investigation with Hadija Cav&i¢, and Sead Besic) and a third witness (Muhamed Jusufspahig)
has yet to give oral evidence concerning it.** The Trial Chamber concluded that the opportunity
which the accused had to cross-examine those witnesses made up for the absence of such an
opportunity in relation to the now deceased Hadija Cavéi¢.® 1t may well be — it is not possible
to tell on the rather limited material before the Appeals Chamber — that the evidence of those
witnesses will reduce or even remove any suggestion that the statement of Hadija Caveig, despite
the absence of the opportunity to cross-examine him, is sufficiently pivotal to the prosecution
case that the shell was fired by subordinates of the accused as to render it unfair (because of their
immediate proximity to him) to permit the evidence to be given in written form. The Appeals
Chamber is, therefore, not in a position in this case to exercise its own discretion in the place of

the Trial Chamber as it ordinarily would be.** n these circumstances, and in the light of the

“' First Decision.

2 Ibid, p 3.

“ Ibid, p 3.

*oof Prosecutor v MiloSevid, IT-99-37-AR73, IT-01-50-AR73 & IT-01-51-AR73, Reasons for Decision on
Prosecution Interlocutory Appeal from Refusal to Order Joinder, 18 Apr 2002 (“Milosevié Appeal
Decision”), pars 4, 6.
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Appeals Chamber’s rejection of the other issues argued in the appeal, it will be necessary to
uphold the appeal against the order made in the First Decision so that the matter may be returned
to the Trial Chamber for it to consider the exercise of its discretion in accordance with this

present Decision in relation to the statement of Hadija Cavéié.

21.  For these reasons, it remains appropriate to deal also with the two alternative responses
put forward by the prosecution in relation to the exclusion of any written statement which goes

to proof of the acts and conduct of the accused.

1(b) Does the exclusion apply to Rule 92bis(C) written statements?

22. The prosecution tendered the two statements in question under Rule 92bis(C), which
concerns written statements by persons who have since died or who can no longer with
reasonable diligence be traced or who are unable to testify orally by reason of their bodily or
mental condition. The prosecution’s argument is that Rule 925is(C) does not exclude proof of
the acts and conduct of the accused where the person who made the statement tendered under
that Rule has since died. This argument is based upon what is described as a “contextual”

interpretation of the Rule.*’

23.  The prosecution submits that Rule 92bis(A) contemplates written statements made by
persons who could still be called to give evidence, and that its purpose is to save the time of the
evidence being given orally. On the other hand, the prosecution submits, Rule 92bis(C)
contemplates statements made by persons who cannot be called to give evidence, and that its
purpose is to permit the “best” evidence available to be given.*® The prosecution claims support
for this submission in the fact that, whereas both Rule 92bis(A) and Rule 92bis(D) (which
concerns the admissibility of a transcript of evidence given by the witness in proceedings before
the Tribunal) refer expressly to the exclusion of such written statements which go to proof of the
acts and conduct of the accused, Rule 92bis(C) does not make any reference to that exclusion.
The prosecution calls in aid the maxim expressio unius est exclusio alterius.*’ Such a maxim
must always be applied with great care in statutory interpretation, for it is not of universal

application. It is often described as a valuable servant but a dangerous master. Contrary to the

* Response, pars 7-8.

" Ibid, pars 12-13.
¥ The express mention of one person or thing is the exclusion of another (Co Litt 210a).
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prosecution’s argument, however, the context which Rule 92bis provides for the particular

provision in Rule 92bis(C) demonstrates that the maxim is irrelevant to its interpretation.

24.  Rule 92bis(A) makes admissible written statements in liey of oral testimony, but limits
such written statements to those which 80 to proof of a matter other than the acts and conduct of
the accused as charged in the indictment. Rule 92bis(B) sets out the form of a declaration which
must be attached to the written statement before it becomes admissible under Rule 92bis(A) in
lieu of oral testimony. Rule 92bis(D) provides a scparate and self-contained method of
producing evidence in a written form in lieu of oral testimony by the tender of the transcript of a
witness’s evidence in proceedings before the Tribunal. Rule 92bis(C), however, does not
provide a separate and self-contained method of producing evidence in written form in lieu of
oral testimony. Both in form and in substance, Rule 92bis(C) merely excuses the necessary
absence of the declaration required by Rule 92bis(B) for written statements to become
admissible under Rule 92bis(A).

25.  The prosecution argument that Rule 924is(C) does not exclude proof of the acts and

conduct of the accused by a written statement of a deceased person is rejected.

1(c) Adnmissibility under Rule 89(C) without Rule 925is restrictions

26.  The prosecution’s third Tesponse to the appellant’s arguments that the two statements
admitted into evidence go to proof of the acts and conduct of the accused was that they were in

any event admissible under Rule 89(C) without the restrictions of Rule 92bis.*8

27. Rule 8%(C) — “A Chamber may admit any relevant evidence which it deems to have
probative value” — permits the admission of hearsay evidence (that is, evidence of statements
made out of court), in order to prove the truth of such statements rather than merely the fact that

they were made.*’ Hearsay evidence may be oral, as where a witness relates what someone else

8 Response, pars 15-24.

“ Aleksovski Decision, par 15: “It is well settled in the practice of the Tribunal that hearsay evidence is
admissible. Thus relevant out of court statements which a Trial Chamber considers probative are admissible
under Rule 89(C). This was established in 1996 by the Decision of Trial Chamber 11 in Prosecutor v. Tadi¢
[IT-94-1-T, Decision on the Defence Motion on Hearsay, 5 Aug. 1996 (‘Tadié Decision’)] and followed by
Trial Chamber I in Prosecutor v. Blaskic [IT-95-14-T, Decision on Standing Objection of the Defence to the
Admission of Hearsay with no Inquiry as to its Reliability, 26 Jan. 1998 (‘Blaski¢ Decision’)]. Neither
Decision was the subject of appeal and it is not now submitted that they were wrongly decided.
Accordingly, Trial Chambers have a broad discretion under Rule 89(C) to admit relevant hearsay evidence.

[footnote continued on next page]
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had told him out of court, or written, as when (for example) an official report written by someone
who is not called as a witness is tendered in evidence. Rule 89(C) clearly encompasses both
these forms of hearsay evidence. Prior to the addition of Rule 92bis, the statement of a witness
made to an OTP investigator who had died since making it had been admitted into evidence by a
Trial Chamber pursuant to Rule 89(C), in Prosecutor v Kordi¢ & Cerkez.® The Appeals
Chamber overruled that decision on the basis that the discretion to admit hearsay evidence under
Rule 89(C) had to be exercised so that it was in harmony with the Statute and the other Rules to
the greatest extent possible,” and only where the Trial Chamber was satisfied that the evidence
was reliable.”> To some extent, the Kordi¢ & Cerkez Decision by the Appeals Chamber was
dependent upon the preference in the Rules at the time for “live, in court” testimony,™ but its
insistence upon the reliability of hearsay evidence was maintained in relation to hearsay written
statements, despite the qualification of that preference (see par 12, supra), when Rule 92bis was

introduced as a result of that decision.

28.  Rules 92bis(A) and Rule 92bis(C) are directed to written statements prepared for the
purposes of legal proceedings. This is clear not only from the fact that Rule 92bis was
introduced as a result of the Kordi¢ & Cerkez Decision but also from its description of the
written statement as being admitted “in lieu of oral testimony” in Rule 92bis(A), as well as the
nature of the factors identified in Rule 92bis(A) in favour and against “admitting evidence in the
form of a written statement”. Rule 92bis(D), permitting the transcript of a witness’s evidence in
proceedings before the Tribunal to be admitted as evidence, is similarly directed to material

produced for the purposes of legal proceedings. Rule 92bis as a whole, therefore, is concerned

Since such evidence is admitted to prove the truth of its contents [Tadi¢ Decision, pars 15-19], a Trial
Chamber must be satisfied that it is reliable for that purpose, in the sense of being voluntary, truthful and
trustworthy, as appropriate; and for this purpose may consider both the content of the hearsay statement and
the circumstances under which the evidence arose [Tadié¢ Decision, pars 15-19]; or, as Judge Stephen
described it, the probative value of a hearsay statement will depend upon the context and character of the
evidence in question [7adi¢ Decision, p 3 of Judge Stephen’s concurring opinion]. The absence of the
opportunity to cross-examine the person who made the statements, and whether the hearsay is ‘first-hand’ or
more removed, are also relevant to the probative value of the evidence [Blaski¢ Decision, par 12]. The fact
that the evidence is hearsay does not necessarily deprive it of probative value, but it is acknowledged that the
weight or probative value to be afforded to that evidence will usually be less than that given to the testimony
of a witness who has given it under a form of oath and who has been cross-examined, although even this will
depend upon the infinitely variable circumstances which surround hearsay evidence [Tadi¢ Decision, pp 2-3
of Judge Stephen’s concurring opinion].”

%% IT-95-14/2-T, 21 Feb 2000, Transcript p 14,701.

' Kordié¢ & Cerkez Decision, par 20.

2 Ibid, pars 22-24.

3 Ibid, par 19.
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with hearsay evidence such as would previously have been admissible under Rule 89(C). Butit

is hearsay material of a very special type, with very serious issues raised as to its reliability.

29.  Unlike the civil law, the common law permits hearsay evidence only in exceptional
circumstances.”* When many common law jurisdictions took steps to limit the rule against
hearsay by permitting the admission of written records kept by a business as evidence of the
truth of what they stated notwithstanding that rule, they invariably excluded from what was to be
admissible under that exception any documents made in relation to pending or anticipated legal
proceedings involving a dispute as to any fact which the document may tend to establish. This
exclusion reflected the fact that such documents are not made in the ordinary course by persons
who have no interest other than to record as accurately as possible matters relating to the
business with which they are concerned. It also rested upon the recognised potential in relation
to such documents for fabrication and misrepresentation by their makers and of such documents
being carefully devised by lawyers or others to ensure that they contained only the most

favourable version of the facts stated.

30.  The decision to encourage the admission of written statements prepared for the purposes
of such legal proceedings in lieu of oral evidence from the makers of the statements was
nevertheless taken by the Tribunal as an appropriate mixture of the two legal systems, but with
the realisation that any evidentiary provision specifically relating to that material required
considerable emphasis upon the need to ensure its reliability. This is particularly so in relation to
written statements given by prospective witnesses to OTP investigators, as questions concerning
the reliability of such statements have unfortunately arisen,> from knowledge gained in many
trials before the Tribunal as to the manner in which those written statements are compiled.>

Rule 92bis has introduced that emphasis.

54

See, generally, Myers v Director of Public Prosecutions [1965] AC 1001.
55

Kordi¢ & Cerkez Decision, par 27; Prosecutor v Naletilié & Martinovié, IT-98-34-T, Confidential Decision
on the Motion to Admit Statement of Deceased Witnesses Kazin Meit and Arif Pasali¢, 22 Jan 2002, p 4.

In the usual case, the witness gives his or her statement orally in B/C/S, which is translated into English and,
after discussion, a written statement is prepared by the investigator in English. The statement as written
down is read back to the witness in English and translated orally into B/C/S. The witness then signs the
English written statement. Some time later, the English written statement is translated into a B/C/S written
document, usually by a different translator, and it is this third stage translation which is provided to the
accused pursuant to Rule 66. Neither the interview nor the reading back is tape-recorded to ensure the
accuracy of the oral translation given at each stage.

56
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31. A party cannot be permitted to tender a written statement given by a prospective witness
to an investigator of the OTP under Rule 89(C) in order to avoid the stringency of Rule 92bis.
The purpose of Rule 92bis is to restrict the admissibility of this very special type of hearsay to
that which falls within its terms. By analogy, Rule 92bis is the lex specialis which takes the
admissibility of written statements of prospective witnesses and transcripts of evidence out of the
scope of the lex generalis of Rule 89(C), although the general propositions which are implicit in
Rule 89(C) - that evidence is admissible only if it is relevant and that it is relevant only if it has
probative value — remain applicable to Rule 92bis. But Rule 92bis has no effect upon hearsay
material which was not prepared for the purposes of legal proceedings. For example, the report
prepared by Hamdija Cav¢i¢ (described in par 3, supra) could have been admitted pursuant to
Rule 89(C) if it was not prepared for the purposes of legal proceedings (as to which the evidence
is silent). The prosecution argument that the two statements admitted into evidence were in any

event admissible under Rule 89(C) without the restrictions of Rule 92bis is rejected.

2 The “probability of the said statements”

32.  The appellant submits that neither of the decisions under appeal indicates that the Trial
Chamber had “engaged in evaluation of the requirements prescribed under Rule 92bis(C)(i)”.”’
By admitting the written statement of a deceased witness “without previously attempting to
establish its probability”, the appellant says, the decision of the Trial Chamber is opposed to the
provisions of that Rule.”® The “failure to engage in establishing the probability of the said
statements™ is also alleged to have caused the Trial Chamber to fail “in a reliable manner to
establish facts on the basis of which these statements will be assessed”.” The submission is later
repeated in these terms: “Trial Chamber in the contested decisions [...] did not proceed in
accordance with the Rule 92bis(C)(i) and in view of this error, the contested decisions are legally

untenable.”®°

33.  The appellant has misread Rule 92bis(C)(i). For convenience, the terms of Rule 92bis(C)

are repeated:

(C) A written statement not in the form prescribed by paragraph (B) may nevertheless
be admissible if made by a person who has subsequently died, or by a person who
can no longer with reasonable diligence be traced, or by a person who is by reason
of bodily or mental condition unable to testify orally, if the Trial Chamber:

5 Interlocutory Appeal, p 3.

® Ibid, p 4.
5 Ibid, p 4.
% Ibid, p 11.
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(i) is so satisfied on a balance of probabilities; and
(ii) finds from the circumstances in which the statement was made and recorded
that there are satisfactory indicia of its reliability.

What Rule 92bis(C)(i) requires is that the Trial Chamber be satisfied on a balance of
probabilities that the written statement was “made by a person who has subsequently died, or by
a person who can no longer with reasonable diligence be traced, or by a person who is by reason
of bodily or mental condition unable to testify orally”. That is made clear by the use of the
words “if the Trial Chamber [...] is so satisfied” immediately following those words.®' The
requirements of Rule 92bis(C)(i) have nothing to do with the “probability” or any other
characteristic of the statement itself. The assessment of the reliability of that statement is the
subject of Rule 92bis(C)(ii).

34.  There was no issue taken by the appellant before the Trial Chamber in relation to the
assertion by the prosecution at the trial that the makers of the two statements admitted into
evidence were dead, coupled as it was with a death certificate for each of them. This objection

by the appellant is rejected.

3 The reliability of the statements

35, The appellant submits that the Trial Chamber “did not engage in establishing the question
of reliability”.® This submission has not been developed in his Interlocutory Appeal in any way.
The reliability of the statements had been contested before the Trial Chamber, and the Trial
Chamber in each of its decisions made findings not only that it was satisfied that the written
statement of each witness and the report of Hamdija Cav¢ié had satisfactory indicia of their
reliability within the meaning of Rule 92bis(C)(ii),** but also that each had “probative value
within the meaning of Rule 89(C)”.** The appellant has criticised the Trial Chamber’s reference
to Rule 89(C) as “an error on a question of law”,% saying that there was no need to have recalled
the general provisions of Rule 89 as Rule 92bis was the special rule applicable. As the Appeals
Chamber has already stated, evidence is admissible only if it is relevant and it is relevant only if

it has probative value, general propositions which are implicit in Rule 89(C).®® The Trial

Chamber need not have referred to Rule 89(C), but it did have to be satisfied that the evidence in

6l
62
63

Emphasis has been added to the word “so”.
Interlocutory Appeal, p 3.

First Decision, p 3; Second Decision, p 4.
First Decision, p 3; Second Decision, p 4.
Interlocutory Appeal, p 9.

Paragraph 31, supra.
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the statements was relevant in that sense before they could be admitted. No error was made by
the Trial Chamber.

36. The prosecution is correct in its assertion that the appellant has not in this appeal
contested the finding of the Trial Chamber in accordance with Rule 92bis(C)(ii) that there were
satisfactory indicia of the reliability of each statement in the circumstances in which it was made
and recorded.®” Those findings of fact can be interfered with only if the appellant demonstrates
that they were ones which no reasonable tribunal of fact could have reached,®® or that they were
invalidated by an error of 1aw.®* There has been no attempt to do so, and the Appeals Chamber,
having considered the material before the Trial Chamber, is not satisfied that those findings are

open to appellate review.
37.  The appellant’s complaint is rejected.

4 Application of Rule 92bis to expert witnesses

38. The appellant submits that Rule 92bis does not relate to expert witnesses, whose evidence
is admissible only under Rule 94bis, so that the evidence of Hamdija Cavéié, the chemical

engineer, was inadmissible under Rule 925is.”® Rule 94pis provides:

Rule 94bis
Testimony of Expert Witnesses

(A) The full statement of any expert witness to be called by a party shall be disclosed
within the time-limit prescribed by the Trial Chamber or by the pre-trial Judge.

(B) Within thirty days of filing of the statement of the expert witness, or such other time
prescribed by the Trial Chamber or pre-trial Judge, the opposing party shall file a
notice indicating whether:

(1)  itaccepts the expert witness statement; or
(i) it wishes to cross-examine the expert witness.

(C)If the opposing party accepts the statement of the expert witness, the statement may
be admitted into evidence by the Trial Chamber without calling the witness to testify
in person.

The appellant says that this Rule makes a formal distinction between witnesses and expert

witnesses, so that Rule 92bis, in the absence of a clear and formal statement of intention to the

67

Response, par 22.
68

Tadi¢ Judgment, par 64; Prosecutor v Aleksovski 1T-95-14/1-A, Judgment, 24 Mar 2000, par 63;
Prosecutor v Furundzija, TT-95-17/1-A, Judgment, 21 July 2000, par 37; Delali¢ Judgment, pars 434-435,
459, 491, 595; Prosecutor v Kupreskic et al, 1T-96-16-A, Judgment, par 30.

Milosevi¢ Appeal Decision, par 6.

Interlocutory Appeal, p 9.
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contrary, must be regarded as being subject to the same formal distinction.”! The Appeals

Chamber does not accept the appellant’s submissions.

39. Rule 94bis performs two separate functions. Whereas Rule 66(A)(ii) requires the
prosecution to disclose the statements of al] prosecution witnesses when a decision is made to
call those witnesses, and whereas Rule 65zer requires the accused to disclose a summary of the
facts on which each of his witnesses will testify prior to the commencement of the defence case,
Rule 94bis provides a separate timetable for the disclosure of the statements of expert witnesses
whichever party is calling that expert. Once the statement of an expert witness has been
disclosed, Rule 94bis requires the other party to react to that statement within a further time limit
and, depending upon whether the other party wishes to cross-examine the expert, provides for the
admission of that statement without calling the expert witness to testify. No such provision is
made in relation to the witnesses whose statements are disclosed by the prosecution pursuant to
Rule 66(A)(ii) or the witnesses whose summaries are to be disclosed by the accused pursuant to
Rule 65ter. In this sense, there is a clear distinction made in Rule 92bis between expert

witnesses and other witnesses.

40. However, Rule 945is contains nothing which is inconsistent with the application of
Rule 92bis to an expert witness. Indeed, Rule 92bis expressly contemplates that witnesses giving
evidence relating to the relevant historical, political or military background of a case (which is
usually the subject of expert evidence) will be subject to its provisions. There is nothing in either
Rule which would debar the written statement of an expert witness, or the transcript of the
expert’s evidence in proceedings before the Tribunal, being accepted in lieu of his oral testimony
where the interests of justice would allow that course in order to save time, with the rights of the
other party to cross-examine the expert being determined in accordance with Rule 92bis.
Common sense would suggest that there is every reason to suggest that such a course ought to be

followed in the appropriate case.

41.  There is perhaps less need for reliance upon Rule 92bis(C) where an expert witness has
died since making his report, as it is usually possible for the party requiring that expert evidence
to obtain it from another source. But, again, there is nothing in either Rule which would debar

reliance upon Rule 925is(C) in relation to the report of an expert witness in the appropriate case.

"' Ibid, p 9.

Case IT-98-29-AR73.2 20 7 June 2002



|1L&(% 4

The objection taken in the present case is to a witness whose expert evidence could not be
replaced by another witness. Hamdija Cav¢i¢ describes the results of the shellings which he
investigated at the time of their occurrence. His deductions as to the direction from which the
shells were fired is without doubt expert evidence, but that expert evidence is based upon facts to

which only he could testify directly.

42. It is unclear whether this particular objection was taken by the appellant before the Trial
Chamber, but it is obvious that, if it had been, the only reasonable conclusion which would have
been open to the Trial Chamber in relation to this issue was to have admitted the statement under

Rule 92bis. The appellant’s objection is rejected.

5 Admissibility of part of a written statement

43.  The appellant submits that, in relation to the statement of Bajram Sopi (described in
par 4, supra), it is not in the interests of justice, and it is to the detriment of his fair trial, not to

have admitted that part of that statement which, it is said, states:”*

[...] the fact that in the school, which was located in the vicinity of his house, the army
was stationed there from where it was going to the first front combat line, that he took
part in bringing food for the army, and other facts which prove that he was not a
civilian, and that he was present in the zone of legitimate military targets.

The appellant asserts that he should have been given the opportunity to present his stand in
relation to this part of the statement, to argue that it should have been admitted because he was

unable to cross-examine this witness.””

44.  The clear suggestion in those submissions that the appéllant was not given the
opportunity to put these arguments at the trial is entirely without merit. A response to the
prosecution’s motion to admit the evidence was filed by the appellant on 8 April.”* Its concerns
were directed to what are described as the statement’s “many inconsistencies and imprecise
information” as to incident 11 in the schedule to the indictment, the absence of detail as to the
wounding of the witness’s wife (which was recounted in a part of the statement not tendered by
the prosecution) and, in very general terms, the “poor and incomplete explanation of the facts

from his short written statement”. Significantly, the response made no mention of the arguments

> Interlocutory Appeal, p 11.

7 Ibid,p 11.

™ Reply to the Request of the Prosecutor to Present the Evidence in Accordance to [sic] Rule 92bis(C), 8 Apr
2002, signed by Ms Pilipovi¢ as lead counsel.
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now put before the Appeals Chamber. The appeal process is not designed for the purpose of

allowing parties to remedy their own failings or oversights at the trial.

45, Moreover, the written statement which was admitted into evidence makes no mention of
the witness taking part in bringing food for the army, or any other fact which may prove that he
was not a civilian, as the Interlocutory Appeal suggests. Even if the witness could be regarded as
a combatant at some earlier time, it is not clear from the statement how he lost his civilian status
when he was collecting firewood at the time the other man present was shot. There was no
mention in the statement of “legitimate military targets” unless this describes the school building
behind the witness’s house which (the statement says) had been “levelled” the year before this
incident, but which had at that earlier time been used to house military units. If this
interpretation was disputed, it was open to the appellant to raise that issue in the cross-
examination of another witness to the same incident, one Nura Bajraktarevié. No detriment to
the fair trial of the appellant has so far been demonstrated by the non-tender of this part of the

statement.

46. It must be emphasised that Rule 92bis(C) makes specific provision for the admission of
part only of a written statement of a witness, ” and that it is for the Trial Chamber to decide, after
hearing the parties, whether to admit the statement in whole or in part.’® Notwithstanding the
argument of the prosecution to the contrary,’’ it is not its “prerogative” to determine how much
of the statement is to be admitted. Where that part of the written statement not tendered by the
prosecution modifies or qualifies what is stated in the part tendered, or where it contains material
relevant to the maker’s credit, the absence of any opportunity to cross-examine the witness
(which must be the case where Rule 92bis(C) is concerned) would usually necessitate the
admission of those parts of the statement as well. There is no foundation for the appellant’s
argument that, if the statement includes material which is irrelevant, the whole of the statement

must be rejected.’

47.  The appellant’s objection is rejected.

” Rule 92bis(A).

" Rule 92bis(E).

7 Response, par 69.

® Interlocutory Appeal, p11.
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Disposition

48. For the foregoing reasons:

(1)  The appeal against the Trial Chamber’s First Decision (given on 12 April 2002) is
allowed, so that the matter may be returned to the Trial Chamber for it to consider the
exercise of its discretion in accordance with this present Decision in relation to the
statement of Hamdija Cavéic.

(2)  The appeal against the Trial Chamber’s Second Decision (given on 18 April 2002) is

dismissed.
Done in English and French, the English text being authoritative.

Dated this 7™ day of June 2002,
At The Hague,
The Netherlands.

%wyu

Judge David Hunt
Presiding Judge

[Seal of the Tribunal]
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1) Salute Report

Report to the Leader of the Revolution from Brigadier Issa H. Sesay, Battlefield
Commander RUF S/1..
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T EOin mearely of Coloner Mohamed Tnzaw‘xlllc

uudbh_ to locate L,oloucl Tarrowy } ”" ““?

L6242 T Ay

RIEVOLULIONARY UNITED FRONT OF SIERRA LEQONE 4 i

’ R IR

DT"FLNCD IU ADQUARTERS

+
.

27" SEPTEMBER 1999

1T0: THE LEADER OF THE REVOLUTION -
FILOM: DR]GADIJ‘R 1ssA 11 SDSA{ ' :
o DATTLEFIELD COMMANDER RUF S/L v . o
SUBJECT: SALUTE REPORT S ' ‘r} 1
’ : 'y
. Y
After worling on the Draft docuwment of the: ‘Abidjan Peace Accord
yYou returned belu.ud RUF Lines to cousult with the Mﬂita.ry Hiph
Comumand and alj . comnbatants on the Accord and its impllbations .
Whilce in the Kailahun District, we received reports that Colone] &
Mohmnted Tarawallje. hiad been destabilized by Kumajohs nnd SLA
troopin nt Your-former baze of Camp ZOGODA.: .
T On he: \rmg this news , 1 -m&.othcr scx.uor o[ﬁcers convoyed &om
Gaimn to BDuedn. ‘with Unc leader.::" - ERRNELR
The sext- ~day ,béfore r(.Lunuug to Alud_rux to- couclude oy, Ll T
docnmantation aud sipving ofithe Nccord, you. Anstructed that. oyl “7
Gimrernl Saan Bockaric | I\I().;QIULO ] LEJ[U over as Bnttlr.;.Group '-'(""; : -
Commander of Uu RUl L .. .' s ‘r";p w,- C

-'l .
LA s T
From [\bul_,.m the Lc‘ulvr zu';Lructcd tlmt men should bo so‘u uss .
the Mon River to! reecive those of-our u—oops who wcro }'ortunate it

SO to -have' Successiully Tetreated from’ Z0GO]

-
\

implemented-in [yl azid tl\oughﬁwr.' were. ub R
soldivrs and civiliang that had- xp cntnd.fr

-.v_,,v_,, . -4
C
.

Frum 1‘\1;101 L, we receivad, furlhcﬁ_tmlﬁi.x;u(}‘w’.}l
Mosiynito we - Lo Ll][L aI’Io.._Lwc (.UJ‘IU"JL _{p

St g

wy .r
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absenee uul to assmne the assipiunent of Battle Ficld Commander,
RUF S/1..

] was Lo assnine the duties and respousibilities of BDattle Group
Comnuunler and to;:L;Lhcr we were to worlt to waintain the ground,
Ly sany anenus neeessary.

General Mosquito was able to suahe positive contact with ULIMO and
male nll necessary arrangements to buy materials from them.,

The monay that you had left with us ou the ground ( 7008USD | was
utilized to buy materials from ULIMO and with these materials, we
were able to resist encmy atdvances-in the Kailahun Distriet,

It beemne obvious Lo us on the pround that the Abidjan Accord was
unothing bnt paper, as the Kauajohs were beiug used against us with
vicions attacks on our positiouns.

1tavis not long before we heard that the Leader had been arrested 1o
Nigeria, and as we were trying to understand the circumstances of
your surest and implications to the RUF, we learnt that Philip
Palmer, Faia Musa and other members of the External Delegation
were now claiming leadership of the RUF.

Genernl Mosquito contacted Palmer telling him that since this was
the action that they had talen, it was necessary for them to come
back behind our Lines nnd brief the Military High-Command and
combatants accordingly. Palmer and others eventually agreed to
meet us at the Nongowa Crossing Point. There, amidst drumming
and dancing to reccive them, the General was able.to persuade all of
tlic Coup.plotters, inclnding the Sierra Lcone Ambassador to Guinesn,
Lt. Col. Djabi to cross-over into RUF zoue. They were promptly
arresled suwd their statcments revealed any iutcr_‘na’tional conspiracy,
to which they were party, aimed at changing the leadership of the

'RUF. They have since been in custody until your receuat instruction
to relense them.

Scon nlter, we received information that Superman, who was

operating ns Battadion Conunander for the Western Arcn Jungle, had

arrested the bodyguards of Colonel Tarawnallle aund had executed two
Jof them, namely Emanuclle and Victor without consulting with and

obtajniug such instructions from the Military High Command left on

the pround by the Leader, . A .

An investigationwas lnunched-aud before action could be taken

-'\’l',"m“l Sl'll\_x NIy the-H.R1 G—e-'&g-r-u.z.-x-w-n-!; V. S OMEIthIO“'n.bAy the .

ATRC on the 25" of May 1997. b ,(—“E.

A few days Inter General Mosruito was instructed to move audjolq’ .;};5':’ 2y
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I nccordiviee with the lL.eaders instructions, General Mosquito
posiponcd action against Superman and instructed him to lead the
advauce team frowm Oradford to Freetown, whilst Colonel Isanc and
Bripadier Ifallon were to 1move to join the SLA Forces in Maken],
Aller ensuriug that the sccurily of the High Commuand was '

parmunount, the General and I moved to Freetown.

Ouce in place in Frectown we assessed the security situation and
deployed our troops in all strategic arcas of the Capital and indeed
the entire country. In accordance with the instructions of the
Leader we tool all instructions froin Chairman g P Koroma and
maintained the same scasc of discipline and loyalty that we had
developed Browinpg within the ranks of the RUF. '

eseaped, all with the Iknowlecdge and cousent of the Leader., A few
days later Gigril would present a document to Chairman J P Koroma
that hie, Gibril alleges, was given to him by the Leader., .

In the docuinent, it was iustructed that no member of the RUF was
to aceept any Ministeriul position or partig:ipate'vin politics in any
way. It also endorsed the promotion of Gibril to the rank of a full
colonel . : N , B

Thesc cvents were reported to Geucral Mosquito as he had not been
in Freetown when Gibril arrived.

On tha aerival of Steve Do in Frectown, he became very closely
associated with Lt, Col. Gibril and Loth scawmed to be on their own
apgenda. C -

Ileft Frectown for Xenema incorder to distribute rations nnd morale
boosloes ta the troops, s well as to orgauize the various

deplogaucents, Whilst waiting for my Jeep to be repaired, a vehicle
pulled-np with Steve Bio and Lt. Col. Gibril within. .

Gibril yreeted me and introduced Steve BDio to me. Though I knew

Steve from a brief mecting in Abidjan at the signing of the Peace
Necord, [ had never renlly tallced to him or knew much about him.

They then began to discuss the AFRC and comnplained about the way

in' which the RUF was being marginalised and treated with

xli:-.r.c::pc'ct. We were in a public rlace and 1 advised that such talk

from them was not to be douc around civillans. On this advise, we, O
ineliding Major Eddic Noclaric [ who was with me ) wnlked to a
Point ont of the enrshiot of others. Gibrll went on to sany that our
manling was not a coinaidencea azed that they hind senrched the

~enlire town for ine as Utey hiaul an finportant issue on which they -
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had to hricl me. Mr. Bio then stated that he had come with a special '
miszion and was sceliing my support in launching a coup. I listened
az hoth he and Gibril went into details of the numnerous grlevances
leld apgainnt the AFRC. Ife said phat the AFRC had refused to shnre
power willt us and had even marginalised us lu the military. 1 told
them that the instructions that we Lad reccived from the Leader
ainlled on ns to join and take all orders from Chalrman J P Koroma.
Steve Dio respouded saying that I should disregard all that as we
were all young nmien and that this was an operation that was
necerrary for the four of us, Gibril, Steve, General Mosquito and
wysell to undertake and assume command of the Government and
State. 1 asked thewm if they hiad already discussed this with Geperal
Mosquito as they had just left him in Freetown. Gibril repHed that
they had left the General in Frectown but that he was afraid of '
Generad Mosquito aud could not sumimon the courage to gpproach
hini on such an issue. In fact it was this very reason that had made
it siccessary for them to sedrch for mic iu Kenema. Hnowing that if I
could hic convinced, they were close to getting General Mesquito's
support. :
The two of them left {encwmna that night for Bo. At around 0400HRS
the following morning General Mosquito arrived in Kenema. [
immedintely informed him of my previous day's discussions with.
Gibril and Steve Bio. I told the General that they were asking us to
overthrow the very Governwment that the Leader had instructed us
to join and secure. I told Geueral Mosquito that since that dialogue I
had been thinldng of a sccure way of informing him and was very
relicved that he was in Kenema. The General was shocked to hear
this aaul'in tury informed me that he Lad been called to the State
Houze in Frectown where he was informed by Chuirman JP Koroma
that some wembers of the RUF were planning o coup together with

“other SLA oflicers. The General informed me further ;hp.the bLad
© been riven the instrucetions to investigate the situntion nnd report

bacl ke him. That day I moved to Bo and Gibril and Steve joined my
convoy to Frectown. On arrival in Frecetown I nsked them i the
presence of Drig. Mike Lamin, Col. Isanc and other sccurity
personncl to repeat their statcuicnts wnile to me in Kenema. They
repealed the same statcents and they were detained and turned
over tu Army Headqgunrters at Cockerill. '

On new- years- cve, I left iome in search of a pharmnacy that was
still open for Lusiness as 1 was in poor health. I mct the Late.
Honouble Gborie who inforued me that he bad chairs for me and
leud heenc trying to get a hold of me for two days. I thonlied him
suteerely and aceepted his gift. Despite nll the allegationsand
testirronies against the character of this wan, I say with no
hezilaltion that he welcomed the RUF with all bis Lhienrt. On
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tnterous ocensious he would provide ratlous nnd boosters to our
troops and every RUF problem was liis problemw. I accepted his gift
in pood [aith ouly to be notified on SLDS Radio the following day

Sthat T hunl looted the Irnitinn Ejbassy nnd as » result y ] had beeg

rentoved from the Supreme Couneil and that wy arrest bhad beey
ordered.

IG1owing that while we the RUF were sccuring the Government of
the AFRC, they were Ikilling our soldiers with no action being taken
and that the RUF High Command had been targeted for elimination,
and knowing that I was innocent and the measures taken against
me, exttreme, I refused arrest and mniutained the integrity of the
High Comumand of the RUF. ) ,
In general, we were not trusted or respected by the AFRC even
though they had called on us to join themn. Our troops were the only
onecs conlmitted to their assigunicnts whilst the AFRC High
Cosumand rejected our war plans and strategies referring to us as
‘blood-thirsty, bush-colonels'. ‘

It beeante apparent to us in Freetowun, that Lt. Col. Gibril had leaked
information to the AFRC pertaining to Military Equipment belonging
to the RUF that the Leader had keptin a safe place. Before we could
coufront Gibril and arrest the situation, he and the AFRC had.
arranped for the equipment to be delivered to them. They took
delivery of the equipment without the concern or consent of the
RUT ligh Cominand and stored the equipment where we had no say
©r acess to it. When we retreated from Frectown a large gunntity'of
the said equipment was left in storage at the residence of Chairman
J P Keroma. o

Due to the lack of comninnd and ¢ontrol, shortage of issued
matcerinla Lo our frout-ling troops and the total lack of support of the
SLA moldiers, the cuemy were able to move us from Freetown and
oustedl the AFRC Government.

Iretreunted first to Waterloo and then to Masialka . By then, the
ECOMOG Force Iiad taken Do aud I{cueciia and it was rgreed that [
shoulidl atlack Do and beprin to orpanize to move to attack Freetown.
1 was mnceessful in ceapturing o but sustnlned an injury that forced
e to retreat back to Mile 91 and then to Makenl in search of good
muedical-treatment.

Whilst in Maleni, I went to visit J P oeromn who was {n hiding in

- hin villngie, J P oromn Aslied me to rrrange and supcrvise the

movervenl of his entice family to Kailahun as ECOMOG were
advaneiug nnd the Clandestine Radio 98.1 FM, Lad accounted that
he was in hiding in hisn village.
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Leontacted General Mosguito and the order was giveu to cscort the
Foriner Head of State to our Ilailabuu base.
First, we had to opeu the ronad Yo Kouno. TLis was doune iy
conjnnetiou with Superman and Drip. Mike Luinin, Having put Kono
ndaer onr Coutyol we attaclked Gandoliny with the intention of
epening the road from Koidn-Geya to Saudialy but failed lu our
AMlempts, We were then ordered by General Mosquito to enter the
Junpgle and use the cover of the Jungle to secure J P Koroma and bLis
[aanily to the baujes of the Moa River. Across the Moa, Genern]
Mosqiito had sent veliicles alicad of us and we all reported to
Ducdn.
A hiospitadities were ¢itended to J P Korowma and Lis fainily and

- General turned over his bedrooiu to J P Koroma aund his wife, !

J P orowa appointed Geuceral Mosquito as Chief of Delence Staff,

- with overall command over both the RUF and the SLA ang Promoted

him to the ranic of Brigadier General. Geucral Mosquito calleg on me
ad informed me that siziee lie had becn made Chicf of Defence Staff
for both the RUT and the SLA by J P Korowma be wanted to turn over
his assipiuncut of Battle Field Commaunder to me and asked me to
trn my assipnment of Battle Group Commoander over to Superman.
The General said that lie was doing this to draw Superman within
the Iligt Command structure of the RUF in a bid to encourage him.
Iaccepted and assumed the assignment of Battle Field Commander

and Superman assunied the assignincut of Battle Group
Commander,

One morning, the Chiel Sccurity Olficer to the former AFRC
Chairiman J P Koroma informed me that his boss was planing to
eseane to (hann Along with his entire family. The CSO further told

me that J P Korowa had a yarcel of dinanonds that Le was planning
on selling onee out of the country.

Thiz ivformation eame T A surprise to mic and found it liard to *
belicrs that at a time when we were trying to put the fighting-men
wider command and coutrol and provide the necessary logistics to
halt onr retreat ang move forward, J P Horoma would keep
disamonds for his own use and flee, leaving us with a problem that he
haved eevenged, '

Accompunicd by Brig Milte Lamin and the C50 to J P Koroma 1
aslenl the latter to present the disnmends for theuse of the
Reveoeluting, Ile coruplicd and thic wyatter was . ssttleds

While in lnaeda, Captnin Michael Comber of the Mining Unijt
reprorted with a parcel of dlranonds froin Ifono.

The pavecel was placed in my ence by General Mosquito with the
instranctions Lo move with it to a trausit polnt where I would be met
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by General Ibraliim nud together we were to travel to a business
amnocinte of the Leader [or arringements and procurement of
Miditory Equipment.

I arrived at the transit point and booked into a hotel.

Ou the cvening of my third day’'at the hotel, Colonel Jungle and
wenl across the street to a tea-shop. Whilst there, it started to rejn
and .Jungle and I ran from the shop across the street to the hotel As
we climbed thie steps to enter, I touched my pockets, as I had gotten
peensionted to doinpg sincee the parccl was put in my eare.

Loy shoclt and dismay, my poclets were cmupty. I screamed and
putsuy hands on miy head and eried. Jungle and 1 then retraced our
steps frem the tea-shop to the hotel. We scarched in the rain on our
hizuids sund dences. Staff fromn the hotel helped us in our scarch, all to
po avail. For the first tlme in my life I contemplated suicide. I abgve
all Juiew the importance attached to the materials that the
dinmontds were to facilitate for the movement. How could I ever look
my commander in the cyes and tell im that I Issa, who could be
trusted with the security of the Nation, could not secure 2 small
parccel of dinmonds. As the days went by, I grew {rustrated and could
not cat or slcep.

Four days after the loss, Juugle and I were sitting on his bed when
we mounitored National Radio aunouncing that .diamonds had been

~discovered on the very same street that I had suffered my loss.

Jungle and I cried knowing that the mentioned diamonds were the
property of the RUF. Till this day, pcople still prospect this aren
thinjing that dinmonds nrc underground.

Genernl Mosruito dispatclied Lt. Col. Moriba to meet me and escort
me bacle to DHQ. ,

On surival, I was met by an enraged General Mosquito who angrily
chastised ;e for the losa. I was ordered to ' [all-out ' and for over a
weel, the General would not talkc to me or cven respond to my
curtsius. R ;
Finally one nmiorning, I was sunuuoned by thie Geuceral and Instructed
that I =hould leave Buerdit and mialke my base at Peudembu from
wlicre J was to coordinake adl Front-Line Operations.

[ copnplicd with his order and stepped-up operations against the
citemy nl Daru. I also Jouiiched successful Jungle Missious to Joru
and Mian.

Gueneend Mosquito left on atrip to sceure materials for the
Mlovement waud o his vetuen 1avas issued aliberal quantity of

sianunition and instrueted to cross the Moa River nnd re-capture

Kowvu frotn the enemy. I'rior to this, the sawe instructions had been
riven to’ Superman who wmisuscd the materials given to him and
{niled 1o rapture the tnrpet.
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e sovvinl §ay Haone vl lesd Uhiey 11, irccietes (,‘unuunndcr, Rambo nael
ollier menior officers nu( toprether we arranged a forum iy whiech

ronernl SCCNTILY issucs were diztussed and a war-plan wae wade for
the attack of Koindi Towr,

of heated combat we captured I{oinduy Town. The Nigerians Tetreated

. to Rumpe. Very carly the next vorning we attacked their position

At Bwnpe agd raised theny {rom the town. The cnemy were forced to
fetreat throuph the road leading to Massingbl where they fell in
K:llons mubus,y, Al in all. The tnemy lost four war-tanks, nrmored
gars, and a mudtitude of heavy arlillery picces personal rifles ang
Luge msnounts of WIMMmunitiony, They nlso suffered heavy casunlties

o the lilten of whiel they have never experienced in the Listory of
~EZCOMOG. They were forced to Tretreat on foot with not even g
“ bieycle Leing able to bass our defenses. ‘

Our Forces moved for Massingbi, Rambo and Kallon moving with
the adviuice team wlilst I mioved to repel a Kamajoh Attack at
Nimikoro. Our forees had by then captired Massingbi and

attacle, We quicldy put t]e Towuship under our Military Control.
General Mosquiito calleq e ‘ou set' and _iltstructcgl that we allow -
Supermia to join iy the operations. The General cxplained that
thonph Supernian had carlief refused his‘ﬁftlc;s, Le Mosquito was
nAan enongh to put behind him and nccept Supermman baclk,
referring (o him as ' o brother in aruls,' ) ’

Raaubo procceded to a villape beyond Binkelo wlere Superman bad
been in Niding and browpght him to Malrea,

That Merning the two of 1s et aud had polite discussious.

Together we attacked the Darracls and captured it .

Upou miy return to Maleesd, Ramubo and Kallou reported that all

vy Rognipinent i, Utcir eare had been recported to the G-4, They

reported that Superinag op the otlicr hm.t.d—h»n-d—-‘tn'kvu"tﬁm'éri'é.ls
b eodlovami 'S 1115 Rousne, Accompanicd by Kallon, 1 weut to
Superiniana lRouse i confronted Juim with the issue. ] informed,
him thea wis rroper NDrocedure to repiort nll cajtured Mﬂitnry
Matericds 1o the Goaq who wonld then file a compreheusive repert to

DITCO sovil Ganye the said Mutlerinls npon instructions. I asked that
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Supecrinan prescut the Materials so as te ensure proper

accouittability. Superman led Kallon and I into the housc and

showad us where hie had kept the Materials. I instructed that it be
moved and reported to the G-4..

Two dayz later General Mosquito again asked for Understan®ng and ™+ 7
allowed Superman to rejoin the operntions.

Bambo was instructed Lo advance and nttack Port Loko which he
did, deploying his forward defenzive at the Port Loko turn-table,
leadiug to Kambia. Rambo sharcd the town with the enemy for
scven days.

Supernuan, pleaded that eventhough Rambo had done well, he as
Battle Group Commander knew the ground well and should take ¢
over the ground . He said that he had received Intelugence that the
Leader had Leen moved to Lungi and wanted to sdvance as far as
Lungi nud rescue the Lender.

AL thiz time our forecs Frectown were under enemy ' cut-off ’ from
the rear und were in danper of beiug boxed-in nud either crptured
alive or killed. ‘

Rambo was withdrawn from his operation in Port Loko and
instructed to open a through- way to connect w_J:th our meun in
Freclowa.

Rambe then attacked 'uul captured Masiaka, advanced and.gaptured
RDF, and attacked the Guineans at Waterloo, engaging them in
co)nl) wt for four days and four nights.

The Goineuus wrote us o letter asking for thcu su.fc passage back to

“Guinesn, saying that they were taking their hauds out of the war.

1 replied, dcn‘yuxg their request. I told them that if they wanted ’
safe pozzape ' they should leave bclund all their Military Equipment.
A Tew odays later I monitored the sound of heavy bombardment from
the dirvetion of Port Lulto. On inguiring, I was informed that our:
troops had dissolved the ground and that the cucmy were advancing
towardz Gheray Junction. I asked for Superman and was informed
that hes was in Lunsar socd not on the ground that he had asked for
and beon given.

The Guinea convoy bulldozed all the way . to Masiala where iny
posilion was also bulldozed. Their mission was to rescue the
Guincanz at Waterloa. Upon reachinug Waterloo tbey joined forces
;ord yunde a U-turn', bulldezing wy ambash for a sccond time at
RDF. The Guinean convoy consisted of over four war-tanks, eight
arnnred vehicles, n Forty Barrel Missile , four Anti-Alreraflt Guns
autd comwitiess other mounted weapons nnd over eight trucks full of
perzonnel. As they moved they bombarded aud assaulted, clearing =
path Tor themselves.
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Iwns extremely moyed al my position beiug bulldozed aud issued
trovpgorders for an ambinsh to be =ct aliead of them. They fell in
the mvabnzh and ny Dodymiard caommander led a team ofless than a
~tesd ol mea in the ceapture ol dhe Forly Barrel Missile and a lnrge
quantily of ils bomiba,

Pivovel to Escort the Missile to onr rear and on wmy return,
Supecan asked to join Rambo at Waterloo. He sighted the fact thnt
am the SLA Comumanders had operated with him before Le would be
able to consolidate theut and excreise comwand and contro] over
them . Taking into consideration his status as Bottle Group and the
logic behind his explanations, I gave the OK for Superman to Jjoln
Raabo jn Waterloo. ’

At Waterloo Superman incited SLA Commanders and soldiers agah;st
Rambo and generally did his best to cause a break-down in
conunand on the ground.

A Jew days Iater' General Mosquito on henaring that Lt. Col. Gibrll i
had Leen resened aud hiadd Joined operations at Waterloo, called me
A asked me to inform Gibril that be was welcome baclk snd that no
ill-Teelings were borne agninst Lim. Gibril was to also report to DHQ
to briel the High Command and all on the condition of the Leader as
they had been in prison together. '
Superman , monitoring the dialogue on ficld-radio responded that
e would not allow Gibril to come to the call of the High Command.
A few days Jater, I reeccived information from the Waterloo Front-
Line that Superman and Gibril had retreated to Lunsar and had
moved with a good number of men. As a result, the enewmy had
advaneaed aned were now at Yams Farm.

Uinfermed Rambo who was at y locﬁfiqn on a Medicnl Pass .
Raambio nizleed for asnsnnmition Lo be given to Lim so that he could
collect the Foree from Lunsar and move Lo stop the cnemy advance
Al ¥aons Farm. I arrived at Lunsar with only eight bodygu=nrds and
met Hamho and Gibril dizcussing. Gibril preeted me and we
citehanped pleasantries. 1 told hii that General Mosquito wanted
hinmito report to DIIQ not to face any charpes but to give aecount of
the =inic and condition of the Lender as they Lad been lun prison

“topellier. Gibril complied and entered wmy vehicle. At that moment,

Superman and Lis men cae from the baclk of the building, opened
suppressive fire and launclhed RPG rockets against my position.
Gibrill=[t my vehicle and joined Superman in attacking me. I
wmanneetl to eseaPe With 11F Iifé hut they had killed two RUF soldlers
Aszipnesl to me as bodypuards. .
T rotin a vehicle with Mnjor I{olo Mulba nnd ecseaped throngh Gberay
Juneticn, Masiaka, Mile 91 to M=ajhorokn.
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Mespuvhile, Superman and Gibril moved to Makeni and sttacked wmy
residence, They shot at my housc, licd and beat up RUF soldiers and
raised my compound. They entered auy Louse, beativg up my wife,
undressing her and taunting her with rude and abusive remiarks
Lbelore shie was able to escape under gun-fire.

Mr. T S:unara and ollhiers resenerd from prison in Frectown, were
staying with e in Makeni and were nlso molested and ralsed. RUF
Military Materinls given to me by the Genernl for a plannecd re-nttack
ol Freclown were looted nloup with 9,000 USD nlso RUF property.
That mune day Supermann and Gibril attacked the Lhowme of Brig.
dlow. The entire honse was raiscd and his wife was stripped off all
Iier elothdng and uade to sit on the ground. Her suckling- child was
sunatched from her auud repentedly banged ngainst a wall. This
resnlted in serious injuries to the child.

I reported the incident to General Mosquito who asked me to
csicreine restraint and hie dispatehed a Delegation headed by Col.
lsnac Lo cealm the situation down nud investigate the incident.

"The Delegntion obtained statements from me and proceeded to

Lunsar to get a statement from wmy attackers. Supermu nnd Gibril
rcfuscd to co- opcrntc and 15.,ucd threats agalnst the Dclegntes

During this iiapasse the cnemny Liad advnnced to Gberny Junection.
Genernl Mosquito instructed that in the lutcrcst of the Revolution,
we shounld put our diffcreuces aside’ tcmporardy and act to repel the
cuemy. Along with Kallon, Rambo aud Brig. Iseac, four trucks of
armed nien were mobilized and we joined the Force nt Lousar and
moved for Gheray Juuction. Four of Rambo's nien were killed in that
attnels by ' friendly fire ' froin the rc:\r' .»nrgcstlug foul- plny

Apnin the enemy moverd ap: uu-:t. our pomhons ndvnucing towards
Mile 21, I sent Raunbo, cquipping him withi a Single Barrcl BZT. He
met sl joined Col. Bai Dureh and they were able to push the enemy
past Moyrunba Junction to Timma Junction where they deployed our
troops. .

Rambo proposcd an attack of O and it was arranged that Kallon
would lit Yele.

Kallon was dizpatehed Lo DI1IQ to reccive logisties for the said
mizaien. Two days Iater Tmnde a day's trip to Matotoka as the aren
was 1der JGaunajoh thrent. On returaing to Makeui, Rambo visited
we Lo inforn me that he had repaired the BZT Weapon aand wanted
to moeve to eaplnre Do the neorrt juorning. He left my house at around
210011025 and I stayed ufi past iiddanigitT Tstayed AwalkkE and at .
OLIONIS | heard heavy firing from outslde. I entercd my ' living-
ynart - and my bodypnards were runniug {rom the direction of the
firivge Diemwe of them had been shot. I exited the house through n
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baek entranee and ran for cover. A RPG rocket was launched against
‘ve and Lwas hit in the toc by fragment from the blast. I rog BS guns
blazed behind me. I gotdo a sale place and spent the night. The next
worning willl the aid of civiliaus, I escaped to Makali. The Lunt was
ot fuoe mie sind 1 hiad to bye-pass major towns on wy way. At Makall |
was at the Signal Station monitoring the Network when the Lerder

- cadlerl I responded and reported that I was faced with a serious

problem. Not wanting to lct the crnciny know that there was scrious
in-fiphting poing on within the RUF, I could not go into details.

At the cad of suy dinlogne with the Leader I was attacked again by
Gibril. They took me by snrprise as I had been very careful not to
dizclene my loeation. The people of Malali, including the Paramount
Chicf Pa Alimamy Kann, will testily that Gibril Ied the nttack. He. '
raised the town shooting and wounding people on the ground. He
swore that he would kill suc and tale my bead to Makeni where Le
wonld pnt it on display.

Away [rom my ground at Mnlkeni, Supermau took the oyportunitj; of
calling a meeting at the Town Hall where Le informed those
assembled that General Mosquito and I had collaborated to hijack
the leadership of the RUF naid sighted thie Generals advise not to
rosponed to the eall of tlic Lender on {ield-radio as proof. He informed
thie mecting that he had recejved instructious from the Lender to
take [ull command of the RUF and to arrest and execute both
Geuernl Mosquito aud I, Brig. Issa. :

Dy then T had manenverad to Ifono, after spending five days in the
bushnn a result of the atinele o1 e i Maleali,

Iallon smoved to Mapghorolka to take command and was able to repel
mmmerans atlacks from Soperman aud Gibril.

Upon receiving instruetions from the Lender, through the General,
callivg for J{nllow to taks copunand at Makeni. I mobilized Kalloxg
and (e =i aperation wng wideriankesn. We were allmost 1n control
ol the —utire Townzhip when the Generanl informed ns that that the
Leander wanted us to .—ﬂmrt, the operation and for Kallon to return to
Naotreni, )

N Plitacy Opder 1ran ponned juud we wilhdrew the force to nvait the
surival of the Leader «n the rrotod,

Srmifamy Report is centered on the activities of Superwan and
Gifaeid Hetsrot st DRt €lF oeansc of their attacks on me but rather
hecawss ol the negative results their ' out-lnw ° actions have brought
Lo the NMovonent,
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Superman sought the advisc of ULIMO General Bopleh and SLA Brig,
Manunic. Doth strong critics and scll-confessed enemies of the RUF.
Superman placed Former President J S Momoh in the hands of
Ilnnnic who arranged [or Mowoh to escape to Guinea. Mannie

.tefused to hand Momoh over to me stating that Momobk is SLA

property and not RUF. ‘

He ineited SLA soldicrs to go agninst RUF Command nud together
with Gibril soupght to snbotnpe the progress of the movement thus
delaying the release of the Lender.

Superman killed Rambo in cold blood and mnde several attempts on
viy life in a bid to elimiinale the RUF High Command left on the
ground by the Leader.

Sir, it has not beeu casy controlling my emotions and harder still
controlling the men who witnessed the cold-blooded killing of
Rambo. '

General Mosquito, I Brig. Issa and other senior officers have
obedicntly taken all orders from you and at this time we await most

awdously your arrival when we look to have the matter resolved by
Jou.

Lastly Sir, the vast muajority of the men are in ' Ligh spirit* and .

remain loyal to the Leadership of the RUF. Tlhiey have fought hard
and longed for thie return of the Leader. '

As Battle Field Commander I pledge my loyalty to the Leader and

ask that Iie moves earlicst, to look into the internal-affairs of the

RUF. ' .

Tlhie High Communnd, officers, combnatnnts and ecivilians of the RUF
are on the ground and on full-alert awaiting the ' last-order ' of the

Coymmander In Clief of the RUF S/L, Corporal Foday Saybnna
Sasdrol o _

Militarily Yours,

Brigadier Issa

Scsay
Dattle Field C ander
RUF g/
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