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INTRODUCTION

The Defence files this response to the “Prosecution Motion Sor Admission of the Prior Trial
Transcripts of Witnesses TF1-021 and TFI1-083 Pursuant to Rule 92 quarter” dated, 1
September 2008 (the “Application™).'

On 1 September 2008, the Prosecution filed an Application pursuant to Rules 73, 89(C) and
92quater of the Rules of Procedure and Evidence (the “Rules™), seeking the admission of
prior trial transcripts and exhibits relating to the viva voce testimony of deceased witnesses
TF1-021 and TF1-083. TF1-021 previously gave evidence in Prosecutor v Brima et al >
(“AFRC Trial”) and Prosecutor v Sesay et al’ (“RUF Trial”). TF1-083 previously gave
evidence only in the AFRC trial *

The Defence submits that the Application should be denied as the prior testimony and
related exhibits of witnesses TF1-021 and TF1-083 fail to meet the Rules 89(C) and
92quarter threshold for admissibility in that:
1. the Prosecution has failed to establish that the said evidence is relevant;
1i. the viva voce testimony of the witnesses does not bear sufficient indicia of
reliability;
iii. the prejudicial effect of the evidence outweighs its probative value; and

iv. the evidence would prejudice the rights of the Accused

LEGAL STANDARD
General Standard under Rule 89

The Defence agrees with the Prosecution’s articulation of the applicable legal standard on
the admission of evidence under Rule 89 in paragraph 4 of the Application. The Defence
however emphasises that Rule 89(C) is also subject to Rule 95, in terms of which relevant
evidence can be excluded if its admission would bring the administration of justice into

serious disrepute. The Defence further submits that Rule 89 is also subject to the inherent

' Prosecutor v. T. aylor, SCSL-03-01-T-572, Prosecution Motion for Admission of the Prior Trial Transcripts of
Witnesses TF1-021 and TFI-083 Pursuant to Rule 92quater, 1 September (“Application™).

* Prosecutor v Brima et al SCSL-04-16-T

3 Prosecutor v Sesay et al SCSL-05-15-T

* See note 2

Prosecutor v. Taylor, SCSL-03-01-T 2 11 September 2008
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Jurisdiction of the Court to exclude evidence whose probative value is outweighed by its

prejudicial effect.’

General Standard under Rule 92quarter

5. The Defence also agrees with the Prosecution that this is the first time recourse has been
made to Rule 92quarter since its adoption by the Special Court on 14" May 2007. Further,
the Defence accepts that guidance in the interpretation of Rule 92quarter may be sought
from the ICTY which has an equivalent provision.® This court is however not limited to
interpreting and applying Rule 92guater in the same manner. The Defence also agrees with
the indicia of reliability that has evolved from the Jurisprudence of the ICTY cited in
paragraph 16 of the Application. The Defence however observes that this list is not
exhaustive and notes the following additional factors: whether the statement or transcript
was made through many levels of translation; whether the statement was signed and there
Wwas an accompanying acknowledgement that the statement was true to the witness’ best
recollection; and other factors, such as the absence of manifest or obvious inconsistencies.’

The Defence also notes that the list is not cumulative ®

6. On the question of cross-examination as indicia of reliability; that consideration, the
Defence submits, would not apply where “any particular line of cross-examination” that is
“both relevant and significant” to the present trial “would not also have been both relevant
and significant” to the trial at which the deceased gave evidence.” With respect to the
question of corroboration, the Defence notes that the deceased witness’ statement or

transcript should be corroborated by “other evidence adduced at trial”.'° The evidence of

* Prosecutor v Sesay et al, “Ruling on Gbao Application to Exclude Evidence of Prosecution Witness Mr. Koker”,
23 May 05, para 7.
® Rule 92quater, Unavailable Persons, “Rules of Procedure and Evidence”, ICTY, Amended 28 February 2008,

95,

These factors can be found in Prosecutor v Milutinovic et al, IT-05-87-T “Decision on Prosecution Motion for
Admission of Evidence Pursuant to Rule 92quater”, 16 February 2007, para 7. and Prosecutor v Kordic and Cerkez,
IT-95-14//2, 21 July 2000, para 27.
® When these factors are listed by the Appeals Chamber in the ICTY the conjunction “or” is used. See Prosecutor v
Prlic et al, IT-04-74-T, “Decision on the Prosecution Motion for Admission of Evidence Pursuant to Rules 92bis
and 92quater of the Rules”, (“Prlic 2006 Decision™) 27 October 2006, para 10. It is expressed in the same fashion in
a later decision from Prosecutor v Priic et al, IT-04-74-T, “Decision on the Prosecution Motion for Admission of a
Written Statement Pursuant to Rule 92quater of the Rules (Hasan Rizvic)”, (“Prlic 2008 Decision™), 14 January
2008, para 11.

? This is cited from Prosecutor v Aleksovski, IT-95-14/1-AR73, “Decision on Prosecutor’s Appeal on Admissibility
of Evidence”, 16 February 1999, para 20. The Motion applies the principle at para 7 citing the Prlic 2006 and 2008
Decisions op. cit. Both these Decisions rely on Kordic Op. cit. para 26, which in turn cites this passage from
Aleksovski.

0 Motion, para 7.

Prosecutor v. Taylor, SCSL-03-01-T 3 11 September 2008
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one deceased person therefore cannot corroborate that of another, if that piece of evidence
has not been admitted into evidence. In assessing whether one piece of evidence
corroborates another, the Court may compare specific details of the deceased witness’
evidence with evidence already adduced. Such details may include references to particular

times and places.

7. The Defence also accepts that Rule 92quater does not exclude the admission of evidence
going to proof of acts and conduct of the Accused. However, that is a factor that may weigh
against its admission, in whole or in part. In making that assessment, the Defence also
accepts the definition in Galic'? cited by the Prosecution. As established in that decision,
the Defence however cautions that there are instances when crime-based evidence could
become linkage-based evidence. “[A]n easy example would be proof... of the knowledge
by the accused that his acts fitted into a pattern of widespread and systematic attacks
directed against the civilian population [which] may be inferred from evidence of such a

pattern of attacks”."?

III. ARGUMENTS

Prosecution fails to establish relevance

8. The Defence submits that the Application should not succeed as there are a number of
specific points in each of the witnesses’ evidence where relevance to the Indictment has not
been established. Further/alternatively, the Application must also fail if the Trial Chamber

takes into account the safeguards in Rule 95.

Relevance of evidence of TF1-083

9. The Defence submits that the evidence of TF1-083 should not be admitted as it is not prima
Jacie relevant. In the prior proceedings, the witness used the word “rebels” many times to
describe the individuals who were firing near the mosque'*, burning houses" and
amputating limbs.'® It was however not established who those individuals were in relation

to allegations in that case. To the extent that the “rebels” remain faceless, that evidence

" “The presence of the accused on a particular evening in a particular place — it appears not to have been
corroborated by any other evidence”, see op. cit. Kordic para 27.

'* The Motion cites the passage from Galic at para 20 of the Motion. The passage can be found at para 9 of
Prosecutor v Galic, 1T-98-29-AR73.2, “Decision on Interlocutory Appeal Concerning Rule 92bis(CY”, 7 June 2002.
13 Ibid para 11.

" Ibid p.18766, In.13

" Ibid p.18773, In.14.

' Ibid p.18783

Prosecutor v. Taylor, SCSL-03-01-T 4 11 September 2008
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would not assist the present case where a joint criminal enterprise with members of specific

groups is alleged.

Prosecution fails to establish reliability

a) Cross-Examination

10. The Prosecution asserts the reliability of the evidence at issue on the basis that it was tested
In cross examination in the previous proceedings. This argument is however fundamentally
flawed on many levels. Firstly, the Defence notes that the issues that were dealt with in the
AFRC and RUF trials are entirely different to those that fall for consideration in the instant
case.'” Unlike in the prior proceedings, the Defence in this case is primarily concerned with
issues of linkage and not the direct commission of crimes. The Accused in the RUF and
AFRC trials sought to blame each other respectively, for the commission of crimes. Further,
taken at its highest, the RUF case somewhat sought to indirectly implicate Charles Taylor
for overall command responsibility. Under those circumstances, the Defence in the previous
proceedings could not have had any regard for the interests of the Accused in this case. It
therefore follows that several lines of cross-examination that are highly relevant and
significant to the Defence in the instant trial would not have been pursued in the RUF and
AFRC trials.'® Against that background, it is therefore outlandish for the Prosecution to
suggest that the interests of the Accused in the RUF and AFRC tﬁals in “attacking and

challenging the evidence is very similar to that of the Accused in the current proceedings”.'’

11. Secondly, the Defence submit that the deceased witnesses’ evidence was not adequately
tested in cross-examination to the threshold of reliability required for purposes of Rule

92quarter as further argued below.?’

"7 The AFRC and RUF trials were not concerned with similar issues that the Accused is charged with in the
Indictment.

'® Prosecutor v Aleksovski, 1T-95-14/1-AR73, “Decision on Prosecutor’s Appeal on Admissibility of Evidence”, 16
February 1999, para 20. The Motion applies the principle at para 7 citing the Prlic 2006 and 2008 Decisions op. cit.
Both these Decisions rely on Kordic op. cit. para 26, which in turn cites this passage from Aleksovski.

" Prosecution Motion para 16

* Prosecutor v Kordic, 1T-95-14/2, “Decision on Appeal Regarding Statement of a Deceased Witness, 21 July

2000, para 26. where the Trial Chamber took into account how the extensive cross-examine was in the previous trial,

In the AFRC trial, Defence counsel, Mr. Metzger was deliberately dilatory. He stated; “Mr. Witness you will be
please to know that I am not going to take a long time with you” Prosecutor v Brima et al SCSL-2004-26-T, 15
April 2005, at p18745.

Prosecutor v. Taylor, SCSL-03-01-T 5 11 September 2008
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Cross Examination of TF1-021

12.

With respect to TF1-021, it is worth noting that contrary to the assertion by the Prosecution,
this witness’ evidence was not tested in cross-examination in the RUF tria] 2! In the AFRC
trial on the other hand, the witness was cross-examined by only one of the three counsels.
Furthermore, the Defence counsel’s line of cross-examination in that case was only
concerned with the witness’ reference to the RUF in his witness statement, in an attempt to
absolve the AFRC of any involvement in the crimes alleged by the witness. This line of
defence would not interest the defence in this case which is primarily concerned with the
link between Charles Taylor and the AFRC and RUF. The question of which group of the
two committed the alleged crimes would therefore be immaterial to the present defence as

both groups link the Accused to the crimes as charged in the Indictment.

Cross- Examination of TF1-083

13.

14.

Further to the paucity in cross-examination TF1-083, a communication breakdown also
possibly impeded a proper articulation of the witness’ evidence. Defence Counsel did not
fully explore the witness’ apparent lack of comprehension of Krio, the language in which he
was interviewed and in which his statement was read back to him.?? Counsel did not ask the
witness if he had informed his interviewer that he did not fully understand Krio, and if not,
why he did not. Thus, ambiguous answers to key questions were left unclarified.>> Most
importantly, it was not ascertained if the witness understood the language that was being

used during trial proceedings.

With respect to the cross-examination of the Witness, the Defence notes that many points of
relevance to crimes in the Indictment, which did not directly involve the Accused, went
unchallenged. Secondly, there are key points of linkage-based evidence where the
participation or involvement of the Accused might be contended, which also went
unchallenged in cross-examination. These following points which are relevant and
significant lines of cross-examination for the present Defence for instance were not
canvassed in the previous trials:

a) TF1-083 was not asked by the Defence if the “commander” he met resembled any of

the leaders of the groups named in the indictment. He was also not asked for the

2 Contrary to Prosecution Motion para 10, there were no questions asked of this witness by any of the counsel for
the three Accused Prosecutor v Sesay et al SCSL-04-1 5-T, 15 July 2004, pg 18732

*2 Op cit Brima et al p.18792

* Ibid p.18793 In.5

Prosecutor v. Taylor, SCSL-03-01-T 6 I1 September 2008
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specific location where he met this commander so as to possibly eliminate the presence
of any of the other group leaders who may have been elsewhere in the city;

b) It was not established how many people and what kind of “people” were killed and
amputated on the order of the commander;**

¢) The witness’ opinion that the “rebels” took over the entire town,”® and were all over the
Kissy Area,”® went completely unchallenged;

d) Most importantly, none of the modes of liability alleged against the Accused were put

to the witness in cross-examination>..

b) Corroboration

15. The prosecution also attempts to establish reliability of the evidence of witnesses TF1-021
and TF1-083 on the basis that it is corroborated by other evidence. The Prosecution alleges
corroboration of the evidence of the witnesses inter se and with respect to the evidence of

other third parties.

Corroboration between witnesses TF1-021 and TF1-083

16. The defence submit that the Prosecution is wrong in asserting that the evidence of Witness
TF1-021 is corroborated by Witness TF1-083. The Defence submits that neither of the
witnesses’ evidence has yet been admitted into evidence and therefore cannot corroborate
the other. Further, it stands to reason that the testimonies of these two witnesses, each
requiring separate and independent corroboration, could not corroborate each other. Witness
TF1-083 therefore could not be used to corroborate the testimony of the TF1-021 as
proposed by the Prosecution. Even if he could, the Defence submits that the substantial
differences in two witnesses’ respective accounts on important issues such as the timing of
the killings in Rogbalan Mosque, would mean that ipso facto the evidence is not

corroborated.®

Corroboration between witnesses TF1-021 and TF1-334
17. The Defence disputes that the evidence of TF1-021 is corroborated by witness TF1-334. In
Appendix A hereto, the Defence details the key differences between the evidence of TF1-

** Ibid p.18783 Ins. 4-6

** Ibid p.18768 Ins.6-7.

*® Ibid p.18770, Ins.19

*7 As stated in paras 33-34 of the Second Amended Indictment

*In previous testimony Witness TF1-021 stated that the killing started at 12.30 This is contrasted with the
testimony of Witness TF1-083 who stated that he witnessed the aftermath of the killings at 12.00 Annex A

Prosecutor v. Taylor, SCSL-03-01-T 7 11 September 2008
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021 and TF1-334. The cumulative discrepancies between the evidence of TF1-021 and TF1-
334, the Defence submits, should be taken into account when evaluating whether the

evidence has been corroborated.

18. Further, the Defence submit that the evidence of TF1-334 is so unreliable it cannot properly
be considered corroborative for purposes of establishing reliability under Rule 92quarter.>’
The Trial Chamber should err on the side of caution when considering unreliable evidence

for purposes of corroboration.

Corroboration between witnesses TF1-083 and TF1-101, TF1-143 and TF1-026
19. The defence submits that the extent to which the witnesses TF1-101, TF1-143 and TF1-026
substantively corroborate TF1-083 is so minimal as to be consequential for present
purposes. The Defence submits that what the Prosecution really seek to do in this instance is
to lend credibility to the linkage evidence of TF1-101, TFI-143 and TF1-026* by
corroborating it with the evidence of TF1-083 and not vice versa. For reasons further argued

below, that should not be allowed.

¢) Inconsistencies in the statements

20. The Defence submits that the respective evidence of witnesses TF1-021 and TF1-083
contain glaring internal inconsistencies that also bring the reliability of the evidence into

serious doubt.’!

Inconsistencies between TF1-021’s testimonies and Written statement

21. There are a number of inconsistencies in TF1-021°s evidence including that:

*® Witness TF1-334 received $30,000 in payment from the OTP for testifying before the Special Court, may have
received unsupervised telephone calls while he was on the stand and was reprimanded for making facetious remarks
and laughing the court, Prosecutor v Taylor SCSL 03-001-T, p8650, 8834 and 8888, 23 April 2008)

** The Defence notes that even though these Witnesses are officially listed as crime-based, their evidence is
effectively linkage as it goes to the acts and conduct of the accused in this case. For example witness TF1-101 talks
in detail about: knowing that two of the rebels, one of which was a women, gave him an order [witness TF1-101] to
go and conduct ‘Operation No Living Thing” and that the woman was clearly speaking in a Liberian accent (TT,
14thFebruary 2008, pgs.3908-3910). Witness TF1-143 testified about: the commander SAJY Musa and Five Five (TT
5th May 2008, pg.8983), witness talks about meeting with some Liberians solders and them speaking in Liberina
language and that he was told that those soldiers have come as reinforcement from Liberia to go and help with the
Freetown invasion and that they have also been carrying weapons (TT, 5th May 2008, pgs.8992-8999), witness
testified about Liberian fighters in Freetown (TT, 5th May 2008, pg.9029). Lastly Witness TF1-026 testified about:
Mosquito (TT, 14" February 2008, pgs.3867-3869) further witness talks about a boat coming and talking the witness
to Liberia (TT, 14th February 2008, pg.3871).

3 See Annex A

Prosecutor v. Taylor, SCSL-03-01-T 8 11 September 2008
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a) The witness gave different locations for the mosque where the massacre allegedly
occurred in his testimonies at the AFRC and RUF trials; >

b) The witness gave different locations for Kissy in Freetown in his testimonies at the
AFRC and RUF trials;** and

¢) The witness gave contradictory accounts over whether he recognised the alleged

attackers as RUF both at the trials and in his written statement;>*

Inconsistencies in TF1-083’s testimony

22. TF1-083’s testimony on how many people died at the mosque contradicted his written
statement.”® At the trial, the witness went on to deny what he had said in his written
statement.’® The witness also gave contradictory answers in oral testimony when asked if he
understood Krio.”” He later contradicted himself on whether his statement was read back to

.. 38
him in a language he understood.

23. Furthermore, despite those obvious inconsistencies between the witness’ evidence-in-chief
and in cross-examination, the witness was not re-examined, and so there was no attempt to

deal with or rectify the said inconsistencies.

d) Evidence goes to proof of acts and conduct of the Accused

24. The Defence submits that, while the evidence of the witnesses at issue in this case is prima
Jacie crime-based, to the extent that the Prosecution seeks use that evidence to establish a
pattern of widespread and systematic attacks;’® on the basis of Galic, that evidence
eventually goes to the acts and conduct of the accused, as mens req — knowledge that his
conduct fell into the pattern of the widespread and systematic attacks — could be inferred
from the pattern of the alleged attacks. The evidence therefore cannot be admitted under

Rule 92quarter.

32 Annex B, row 7

3 Ibid, row 8

34 Ibid, row 12

> Op cit Brima et al, 8 April 2005, p.18801, Ins.8-11.

* Ibid p.18801, Ins.17-19.

37 Ibid p.18792, the witness states he understood what the interpreter was saying (Ins. 6-9), that he was speaking
Krio (In.19), but he was not able to understand everything because he did not fully understand Krio (Ins.28-29).
® bid p.18792 (Ins.13-14), the witness says his statement was read back to him in a language he understood. He
then says he did not fully understand Krio (Ins.28-29) and confirms that the statement was read back to him in that
language (p.18795, Ins.14-16).

* Para. 14 of the Application.

* Op cit Galic, p.18706

Prosecutor v. Taylor, SCSL-03-01-T 9 11 September 2008



Prejudices the rights of the Accused

25.

26.

The Defence submits that the admission of the prior evidence at issues would prejudice the
Accused. The Defence notes that the Accused was indicted on 3™ March 2003, more than 4
years before Rule 92quater was adopted by the Special Court. The application of the rule to
the Accused would therefore be retroactive. In such cases, the Trial Chamber is required to
carefully consider whether the application of the Rule would operate to prejudice the
Accused.*' In this case, the retroactive application of the Rule would have denied the
Defence the opportunity to modify and cross-examine Prosecution witnesses who have
already testified, for instance TF1-334, to compare their evidence with the proposed Rule

92quarter evidence.

Further/alternatively, the Defence also submits that the Application should be denied in that
the value of the evidence sought to be admitted is outweighed by its prejudicial effect. The
Defence submits that by seeking to corroborate the of TF1-021 who is a crime based
witness with that of TF1-334 who is a linkage witness, or to corroborate the crime based
evidence of TF1-083 with that of TF1-101, TF1-143 and TF1-026, (who are officially listed
as crime based however their life testimony mainly of linkage nature*), the Prosecution in
effect seeks the reverse effect. The Prosecution merely attempts to corroborate the crucial
evidence of its linkage witnesses with that of crime based witnesses who can no longer
stand the test of cross examination in this case. Admission of the evidence under those

circumstances would unduly prejudice the Defence and must not be allowed.

IV. CONCLUSION

27.

For any one or more of the foregoing reasons, Application should be denied as the prior
testimony and related exhibits of witnesses TF1-021 and TF1-083 fail to meet the Rules
89(C) and 92quarter threshold for admissibility as set out in paragraph 3 of this Response.

* Prosecutor v Seselj, IT-03-67-T, Redacted Version of the “Decision on the Prosecution’s Consolidated Motion
Pursuant to Rules 89(F), 92bis, 92ter and 92quater of the Rules of Procedure and Evidence”, 28 February 2008, para

31

* See note 31

Prosecutor v. Taylor, SCSL-03-01-T 10 11 September 2008
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Courtenay Griffiths, Q.C.

Lead Counsel for Mr. Charles Taylor
Dated this 11" Day of September 2008
The Hague, The Netherlands

Prosecutor v. Taylor, SCSL-03-01-T 11 11 September 2008
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The background to the appeal

1. Pursuant to a certificate granted by the Trial Chamber in accordance with Rule 73(C) of
the Rules of Procedure and Evidence (“Rules™), as Rule 73 then stood,’ Stanislav Galj¢ (the
“appellant”) has appealed against the admission into evidence of two written Statements made by
prospective witnesses to investigators of the Office of the Prosecutor (“OTP”). Both prospective

witnesses have died since making their statements,

himself? Its case pursuant to Article 7.1 is that he planned, instigated, ordered or otherwise
aided and abetted the commission of those crimes by others.? Its case pursuant to Article 7.3 is
that the appellant knew, or had reason to know, that his subordinates had committed or were
about to commit such crimes and that he failed to take reasonable steps to prevent such acts or to

punish those who carried out those acts.*

3. The first written statement admitted into evidence was made by Hamdija Cav¢i¢. He was
a chemical engineer employed by the Department for Criminal and Technical Investigations in
Sarajevo as an expert in investigating the traces in the case of fire or explosions. As such, he
investigated a shelling on 12 July 1993 in which twelve people had been killed. He prepared a
contemporaneous Criminal and Technical Report in which he deduced the direction from which
the particular shell had been fired. His written statement to the OTP investigator, which is dated
16 November 1995, annexes that report and confirms that the findings which he had made in it

Certificate Pursuant to Rule 73(C) in Respect of Decisions of the Trial Chamber on the Admission into
Evidence of Written Statements Pursuant to Rule 92bis(C), 25 Apr 2002 (“Certificate”). Rule 73, which
deals with motions other than preliminary motions, then provided that, unless the Trial Chamber certified
pursuant to Rule 73(C) that an interlocutory appeal during the trial was appropriate for the continuation of
the trial, decisions rendered during the course of the trial on motions involving evidence and procedure were
without interlocutory appeal.

Prosecutor’s Pre-Trial Brief Pursuant to Rule 65ter(E)(i), 23 Oct 2001, par 68.

*  Ibid, par 68.

Indictment, par 11.

Case IT-98-29-AR73.2 2 7 June 2002



were true. He also explains in greater detail how he had reached those conclusions. In addition,
the written statement describes a similar investigation of a shelling on 5 February 1994. These

two incidents are identified as incidents 2 and 5 in the schedule to the indictment.

4. The second written statement admitted into evidence was made by Bajram Sopi. He was
present on 7 September 1993 collecting firewood when a man was killed by a sniper’s shot. His
statement to the OTP investigator says that both he and the man who was killed were dressed in
civilian clothes. It describes his own wounding by shooting and the damage to his house by
shelling in two incidents during 1992. It also describes the injuries to his daughter by shelling at
an unspecified time. He further states that there were military units behind his house in a schoo]
building which had been “levelled”. Only that part of the statement which describes the incident
on 7 September 1993, which is identified as incident | 1 in the schedule, was tendered.

The relevant Rules

5. The appeal principally concerns two rules in Section 3 of the Rules (headed “Rules of
Evidence”), Rules 89 and 92bis, and the interaction between them. It is convenient, therefore, to

quote each of those two Rules in ful]:

Rule 89
General Provisions

(A) A Chamber shal] apply the rules of evidence set forth in this Section, and shall not
be bound by national rules of evidence.

(B) In cases not otherwise provided for in this Section, a Chamber shall apply rules of
evidence which will best favour a fair determination of the matter before it and are

consonant with the spirit of the Statute and the general principles of law.

(C) A Chamber may admit any relevant evidence which it deems to have probative
value.

(D) A Chamber may exclude evidence if its probative value is substantially
outweighed by the need to ensure a fair trial.

(E) A Chamber may request verification of the authenticity of evidence obtained out
of court,

(F) A Chamber may receive the evidence of a witness orally or, where the interests of
Justice allow, in written form,

Rule 92pis
Proof of Facts other than by Oral Evidence

(A) A Trial Chamber may admit, in whole or in part, the evidence of a witness in the
form of a written statement in lieu of oral testimony which goes to proof of a
matter other than the acts and conduct of the accused as charged in the indictment.

(1) Factors in favour of admitting evidence in the form of a written statement
include but are not limited to circumstances in which the evidence in question:
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(2) is of a cumulative nature, in that other witnesses wil give or have given
oral testimony of similar facts;

(b) relates to relevant historical, political or military background;

(c) consists of a general or statistical analysis of the ethnic composition of the
Population in the places to which the indictment relates;

(d) concems the impact of crimes upon victims;

(e) relates to issues of the character of the accused; or

(f) relates to factors to be taken into account in determining sentence.

(1) Factors against admitting evidence in the form of a written statement include
whether:

(a) there is an overriding public interest in the evidence in question being
presented orally;

(b) a party objecting can demonstrate that its nature and source renders it
unreliable, or that its prejudicial effect outweighs its probative value; or

(c) there are any other factors which make it appropriate for the witness to
attend for cross-examination,

A written statement under this Rule shall be admissible if it attaches a declaration
by the person making the written statement that the contents of the statement are
true and correct to the best of that Person’s knowledge and belief and

(1) the declaration is witnessed by:

(a) a person authorised to witness such a declaration in accordance with the
law and procedure of a State; or

(b) a Presiding Officer appointed by the Registrar of the Tribunal for that
purpose; and

(ii) the person witnessing the declaration verifies in writing:

(a) that the person making the statement is the person identified in the said
Statement;

(b) that the person making the statement stated that the contents of the written
statement are, to the best of that person’s knowledge and belief, true and
correct;

(c) that the person making the statement was informed that if the content of the
written statement is not true then he or she may be subject to proceedings
for giving false testimony; and

(d) the date and place of the declaration.

The declaration shall be attached to the written statement presented to the Trial
Chamber.

A written statement not in the form prescribed by paragraph (B) may nevertheless
be admissible if made by a person who has subsequently died, or by a person who
can no longer with reasonable diligence be traced, or by a person who is by reason
of bodily or mental condition unable to testify orally, if the Trial Chamber:

(1) is so satisfied on a balance of probabilities; and

(i) finds from the circumstances in which the statement was made and recorded
that there are satisfactory indicia of its reliability.

A Chamber may admit a transcript of evidence given by a witness in proceedings
before the Tribunal which 80¢s to proof of a matter other than the acts and conduct
of the accused.

Subject to Rule 127 or any order to the contrary, a party seeking to adduce a
written statement or transcript shall give fourteen days notice to the opposing
party, who may within seven days object. The Trial Chamber shall decide, after
hearing the parties, whether to admit the statement or transcript in whole or in part
and whether to require the witness to appear for cross-examination,

ey
5
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requirement of Rule 92bis(C)(i) as to “the probability of the said statements” ® The

prosecution responds that the appellant has misread the requirements of

Rule 925is(C)(i). !0

The appellant says that the Trial Chamber “did not engage in establishing the question of
reliability”.!" The prosecution responds that the Trial Chamber correctly determined that

there were satisfactory indicig of the reliability of each Statement in the circumstances in

which it was made and recorded_'?

par 3, supra) was inadmissible upon that basis also.'* The prosecution responds that
Rule 92bis is directed to any witness whose statement does not 80 to proof of the acts or
conduct of the accused, including expert witnesses,'* and that Rule 94bis is directed to

experts who are not in a position themselves to testify directly about the facts upon which

they base their expert opinion.'’

Appeal of the Decisions on [sic] the Trial Chamber of 12 April, and 18 April 2002, 2 May 2002
(“Interlocutory Appeal”), pp 2-3, 4.3.

Prosecution’s Response to Accused Stanislav Gali¢’s Interlocutory Appeal Pursuant to Rule 73(C) on the
Decisions on Tria] Chamber I of 12 and 18 April 2002, 13 May 2002 (“Response"), pars 33-49.

1bid, pars 7-14.

Ibid, pars 15-32, 58-62.

Interlocutory Appeal, pp 34, 11.

Response, pars 50-57.

Interlocutory Appeal, p 3.

Response, pars 63-68.

Interlocutory Appeal, p 9.

Response, par 72.

Ibid, par 71,
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(5 The appellant says that it is not in the interests of justice to admit into evidence part of a
written statement, and that the other party must be given the opportunity to argue that the
statement should be admitted in its entirety because he has no possibility of cross-
examining the maker of the statement. 'S The appellant also argues that, if the statement
includes material which is irrelevant, the whole statement must be rejected.17 The
prosecution responds that it has the prerogative to tender evidence which it deems to be

relevant to its case provided that it is prima facie credible.'®

Counsel for the appellant orally informed the Appeals Chamber that his client did not intend to
file a reply to the prosecution’s Response, but relied upon what is said in his Interlocutory

Appeal in answer to the prosecution’s arguments.'’

7. The certificate given by the Trial Chamber pursuant to Rule 73(C) (as it then stood) ~
that it was appropriate for the continuation of the trial that an interlocutory appeal be
determined — related only to the first of these issues, as to the proper interpretation of the
exclusion in Rule 92bis(A) of statements which go to proof of “the acts and conduct of the
accused as charged in the indictment”.?® [t is, however, within the discretion of the Appeals
Chamber to determine also other, related, issues where it considers it appropriate to do so, at
least where they have been raised in the interlocutory appeal and the respondent to the appeal has
had the opportunity to put his or its arguments in relation to those related issues. It is clear, from
the present case and from other cases presently being tried in the Tribunal, that it will be
beneficial to the Trial Chambers and to counsel generally that all of these matters be resolved in

the present appeal. The Appeals Chamber proposes therefore to deal with them all.

1(a) The “acts and conduct of the accused as charged in the indictment”

8. The appellant emphasises that Rule 92pis excludes from the procedure laid down any
written statement which goes to proof of the acts and conduct of the accused as charged in the
indictment.’' He says that, as the indictment charges the appellant with individual criminal
responsibility —

(1) as having aided and abetted others to commit the crimes charged, and

Interlocutory Appeal, p 11.

"7 Ibid, p 11.

Response, par 69.
Communication, 22 May 2002,
Certificate, p 2.

Interlocutory Appeal, p 5.
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(11) as the superior of his subordinates who committed those crimes,
the acts and conduct of those others and of his subordinates “represent his own acts”.*? The
appellant describes those “others” as “co-perpetrators”, and he says that the “acts and conduct of
the accused as charged in the indictment” encompasses the acts and conduct of the accused’s co-

perpetrators and/or subordinates.®> This argument was rejected by the Trial Chamber.*

9. The appellant’s interpretation of Rule 92bis would effectively denude it of any real
utility. That interpretation is inconsistent with both the purpose and the terms of the Rule. It
confuses the present clear distinction drawn in the jurisprudence of the Tribunal between (a) the
acts and conduct of those others who commit the crimes for which the indictment alleges that the
accused is individually responsible, and (b) the acts and conduct of the accused as charged in the
indictment which establish his responsibility for the acts and conduct of those others. Itis only a
written statement which goes to proof of the latter acts and conduct which Rule 92bis(A)

excludes from the procedure laid down in that Rule.

10.  Thus, Rule 92bis(A) excludes any written statement which goes to proof of any act or

conduct of the accused upon which the prosecution relies to establish —

(a)  that the accused committed (that is, that he personally physically perpetrated) any of the
crimes charged himself,* or

(b)  that he planned, instigated or ordered the crimes charged, or

(c) that he otherwise aided and abetted those who actually did commit the crimes in their
planning, preparation or execution of those crimes, or

(d)  that he was a superior to those who actually did commit the crimes, or

(e) that he knew or had reason to know that those crimes were about to be or had been
committed by his subordinates, or

§3) that he failed to take reasonable Steps to prevent such acts or to punish those who carried

out those acts.

2 Ibid, p 6.

B Ibid, P 2. The present appeal is not the occasion to consider whether the expression “‘co-perpetrator”, rather
than “perpetrator” or “principal offender”, is an appropriate description of those persons who actually
commit the crimes which the indictment charges the accused with responsibility.

Decision on the Prosecutor’s Motion for the Admission into Evidence of Written Statement by a Deceased
Witness, and Related Report Pursuant to Rule 92bis(C), 12 Apr 2002 (“First Decision™), p 4; Decision on
the Prosecutor’s Second Motion for the Admission into Evidence of Written Statement by Deceased Witness
Bajram Sopi, Pursuant to Rule 92bis(C), 18 Apr 2002 (“Second Decision”), p 4.

This is not any part of the prosecution case in this present matter.

24
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Where the prosecution case is that the accused participated in a joint criminal enterprise, and is
therefore liable for the acts of others in that joint criminal enterprise,’® Rule 92bis(A) excludes
also any written statement which goes to proof of any act or conduct of the accused upon which
the prosecution relies to establish —

(g)  thathehad participated in that joint criminal enterprise, or

(h)  that he shared with the person who actually did commit the crimes charged the requisite

intent for those crimes.?’
Those are the “acts and conduct of the accused as charged in the indictment”, not the acts and

conduct of others for which the accused is charged in the indictment with responsibility.*®

1. The “conduct” of an accused person necessarily includes his relevant state of mind, so
that a written statement which goes to proof of any act or conduct of the accused upon which the
prosecution relies to establish that state of mind is not admissible under Rule 92bis. In order to
establish that state of mind, however, the prosecution may rely upon the acts and conduct of
others which have been proved by Rule 92bis statements. An easy example would be proof, in
relation to Article 5 of the Tribunal’s Statute, of the knowledge by the accused that his acts fitted
into a pattemn of widespread or systematic attacks directed against a civilian population.”® Such
knowledge may be inferred from evidence of such a pattemn of attacks (proved by Rule 92bis
statements) that he must have known that his own acts (proved by oral evidence) fitted into that

pattem. The “conduct” of an accused person may also in the appropriate case include his

omission to act.

12 This interpretation gives effect to the intention of Rule 92bis, which (together with the

concurrent amendments to Rules 89 and 90)™ was to qualify the previous preference in the Rules

* In Prosecutor v Tadi¢, IT-94-1-A, Judgment, 15 July 1999 (“Tadi¢ Judgment™), at par 220, this liability is

described as that of an accomplice.

Tadi¢ Judgment, par 196;  Prosecutor v Brdanin & Talié, IT-99-36-PT, Decision on Form of Further
Amended Indictment and Prosecution Application to Amend, 26 June 2001, par 31.

See also Prosecutor v Milosevi¢, IT-02-54-T, Decision on Prosecution’s Request to Have Written Statements
Admitted Under Rule 92bis, 21 Mar 2002 (“Milosevi¢ Decision”), par 22: “The phrase ‘acts and conduct of

the accused’ in Rule 92bis is a plain expression and should be given its ordinary meaning: deeds and

27
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and conduct by alleged co-perpetrators, subordinates or, indeed, of anybody else. Had the rule been
intended to extend to acts and conduct of alleged co-perpetrators or subordinates it would have said so.”

¥ Tadi¢ Judgment, par 248.

% At the same time that Rule 92bis was introduced, Rule 90 was amended by deleting par (A), which stated:
“Subject to Rules 71 and 71bis, witnesses shall, in principle, be heard directly by the Chambers”, and
Rule 89 was amended by adding par (F), which states: “A Chamber may receive the evidence orally or,
where the interests of justice allow, in written form”.
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Far from being an “exception” to Rule 89, as the appellant claims,” Rule 92pis identifies a
particular situation in which, once the provisions of Rule 92bis are satisfied, and where the
matenal has probative value within the meaning of Rule 89(C), it is in principle in the interests
of justice within the meaning of Rule 89(F) to admit the evidence in written form.** (The

relationship between Rule 92p;s and Rule 89(C) is discussed in pars 27-31, infra.)

13.  The fact that the written statement goes to proof of the acts and conduct of a subordinate
of the accused or of some other person for whose acts and conduyct the accused is charged with
responsibility does, however, remain relevant to the Trial Chamber’s decision under Rule 92pis.
That is because such a decision also involves a further determination as to whether the maker of
the statement should appear for cross-examination.’® The proximity to the accused of the acts
and conduct which are described in the written statement is relevant to this further
determination. Moreover, that proximity would also be relevant to the exercise of the Tria]

Chamber’s discretion in deciding whether the evidence should be admitted in written form at all.

1 Prosecutor v Kordi¢ & Cerkez, IT-95-14/2-AR73.5, Decision on Appeal Regarding Statement of a Deceased

Witness, 21 July 2000 (“Kordi¢ & Cerkez Decision™), par 19.
? IT-95-14/1-AR73, Decision on Prosecutor’s Appeal on Admissibility of Evidence, 16 Feb 1999 (“Aleksovski
Decision”), par 15. The relevant Passage is quoted in a footnote to par 27, infra.
Interlocutory Appeal, p 10.
The admission into evidence of written statements made by a witness in lieu of their oral evidence in chief is
not inconsistent with Article 21.4(e) of the Tribunal’s Statute (*In the determination of any charge against
the accused pursuant to the present Statute, the accused shall be entitled to the following minimum

33

1997-01, pars 51, 55; 4 M v Italy, Judgment of 14 Dec 1999, 1999-IX Reports of Judgments and Decisions,
par25; Luca v ltaly, Judgment of 27 Feb 2001, 2001-II Reports of Judgments and Decisions, pars 39-40;
Solakov v Former Yugoslav Republic of Macedonia, Judgment of 31 Oct 2001, appl No 47023/99, par 57.)

* Rule 92bis(E).
Milosevi¢ Decision, par 22.
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Where the evidence is so pivotal to the prosecution Case, and where the person whose acts and
conduct the written statement describes 1S 50 proximate to the accused, the Trial Chamber may
decide that it would not be fair to the accused to permit the evidence to be given in written
form.”” An casy example of where the exercise of that discretion would lead to the rejection of a
written statement would be where the acts and conduct of a person other than the accused

described in the written statement occurred in the presence of the accused.

14, The exercise of the discretion as to whether the evidence should be admitted jn written
form at all becomes more difficult in the special and sensitive situation posed by a charge of
command responsibility under Article 7.3 of the Tribunal’s Statute. That is because, as the
Jurisprudence demonstrates in cases where the crimes charged involve widespread criminal
conduct by the subordinates of the accused (or those alleged to be his subordinates), there is
often but a short step from a finding that the acts constituting the crimes charged were committed
by such subordinates to a finding that the accused knew or had reason to know that those crimes
were about to be or had been committed by them.’®* Where the criminal conduct of those
subordinates was widespread, the inference is ofien drawn that, for example, “there is no way
that [the accused] could not have known or heard about [it]”,* or “[the accused] had to have

been aware of the genocidal objectives [of his subordinates]”.*°

15. In such cases, it may well be that the subordinates of the accused (or those alleged to be
his subordinates) are so proximate to the accused that either () the evidence of their acts and
conduct which the prosecution seeks to prove by a Rule 92bis statement becomes sufficiently
pivotal to the prosecution case that it would not be fair to the accused to permit the evidence to
be given in written form, or (b) the absence of the opportunity to cross-examine the maker of the
statement would in faimess preclude the use of the statement in any event. It must be
emphasised, however, that the rejection of the written statement in any of these situations is not
based upon any identification of that person’s acts or conduct with the acts or conduct of the

accused.

7 Prosecutor v Brdanin & Talié, IT-99-36-T, (Confidential) Decision on the Admission of Rule 92bis
Statements, 1 May 2002, par 14 (A public version of this Decision was filed on 23 May 2002.]

Prosecutor v Delali¢ et al, IT-96-21-A, Judgment, 20 Feb 2001 (“Delali¢ Judgment”), par 241. There is a
helpful list of indicia as to whether a superior “must have known” about the acts of his subordinates
provided in the Final Report of the UN Commission of Experts (M. Cherif Bassiouni, Chairman),
established pursuant to Security Council Resolution 780 (1992), 27 May 1994 (5/1994/674), under the
heading “II Applicable Law - D. Command Responsibility”.

* Prosecutor v Delali¢ et al, IT-96-21-T, Judgment, 16 Nov 1998, par 770.

“ Prosecutor v Krstié, IT-98-33-T, 2 Aug 2001, Judgment, par 648.

38
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Rule 92bis.,*! but it does not discuss any issue of discretion as might have been expected if that
issue had been considered by the Trial Chamber. This may well be because counsel for the

accused appears to have rested her opposition to the application by the prosecution exclusively

20. In the present case, there have been two witnesses who have already given oral evidence
concerning the shelling described in the expert’s statement (Mirza Sabljica, who conducted the
investigation with Hadija Cavéié, and Sead Besic) and a third witness (Muhamed Jusufspahig)
has yet to give oral evidence concerning it.*> The Trial Chamber concluded that the opportunity
which the accused had to cross-examine those witnesses made up for the absence of such an
opportunity in relation to the now deceased Hadija Cav¢i¢. ¥ 1t may well be - it is not possible
to tell on the rather limited material before the Appeals Chamber ~ that the evidence of those
witnesses will reduce or even remove any suggestion that the statement of Hadija Caveig, despite
the absence of the opportunity to cross-examine him, is sufficiently pivotal to the prosecution

case that the shell was fired by subordinates of the accused as to render it unfair (because of their

Chamber is, therefore, not in a position in this case to exercise its own discretion in the place of

the Trial Chamber as jt ordinarily would be.** n these circumstances, and in the light of the

*'" First Decision.

2 Ibid, p 3.

“ Ibid, p 3.

“oof Prosecutor v Milosevié, IT -99-37-AR73, IT-01-50-AR73 & IT—O!-S!-AR73, Reasons for Decision on
Prosecution Interlocutory Appeal from Refusal to Order Joinder, 18 Apr 2002 (“Milosevié Appeal
Decision™), pars 4, 6.
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Appeals Chamber’s rejection of the other issues argued in the appeal, it will be necessary to
uphold the appeal against the order made in the First Decision so that the matter may be returned
to the Trial Chamber for it to consider the exercise of its discretion in accordance with this

present Decision in relation to the statement of Hadija Cav¢i¢.

21.  For these reasons, it remains appropriate to deal also with the two alternative responses
put forward by the prosecution in relation to the exclusion of any written statement which goes

to proof of the acts and conduct of the accused.

1(b) Does the exclusion apply to Rule 92bis(C) written statements?

22.  The prosecution tendered the two statements in question under Rule 92bis(C), which
concerns written statements by persons who have since died or who can no longer with
reasonable diligence be traced or who are unable to testify orally by reason of their bodily or
mental condition. The prosecution’s argument is that Rule 92bis(C) does not exclude proof of
the acts and conduct of the accused where the person who made the statement tendered under

that Rule has since died. This argument is based upon what is described as a “contextual”

interpretation of the Rule.*’

23.  The prosecution submits that Rule 92bis(A) contemplates written statements made by
persons who could still be called to give evidence, and that its purpose is to save the time of the
evidence being given orally. On the other hand, the prosecution submits, Rule 92bis(C)
contemplates statements made by persons who cannot be called to give evidence, and that its
purpose is to permit the “best” evidence available to be given.*® The prosecution claims support
for this submission in the fact that, whereas both Rule 92bis(A) and Rule 92bis(D) (which
concerns the admissibility of a transcript of evidence given by the witness in proceedings before
the Tribunal) refer expressly to the exclusion of such written statements which go to proof of the
acts and conduct of the accused, Rule 92bis(C) does not make any reference to that exclusion.
The prosecution calls in aid the maxim expressio unius est exclusio alterius.*’ Such a maxim
must always be applied with great care in statutory interpretation, for it is not of universal

application. It is often described as a valuable servant but a dangerous master. Contrary to the

** Response, pars 7-8.
" Ibid, pars 12-13.
The express mention of one person or thing is the exclusion of another (Co Litt 210a).
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must be attached to the written statement before it becomes admissible under Rule 92bis(A) in
lieu of oral testimony. Rule 92bis(D) provides a Separate and self-contained method of
producing evidence in a written form in lieu of oral testimony by the tender of the transcript of a
witness’s evidence in proceedings before the Tribunal. Rule 92bis(C), however, does not
provide a separate and self-contained method of producing evidence in written form in lieu of
oral testimony. Both in form and in substance, Rule 92bis(C) merely excuses the necessary

absence of the declaration required by Rule 92bis(B) for written Statements to become
admissible under Rule 92bis(A).

25. The prosecution argument that Rule 92bis(C) does not exclude proof of the acts and

conduct of the accused by a written statement of a deceased person is rejected.

1(c) Admissibility under Rule 89(C) without Rule 925;s restrictions

26.  The prosecution’s third response to the appellant’s arguments that the two statements
admitted into evidence 80 to proof of the acts and conduct of the accused was that they were in

any event admissible under Rule 89(C) without the restrictions of Rule 92pis.®

27.  Rule 89(C) - “A Chamber may admit any relevant evidence which it deems to have
probative value” — permits the admission of hearsay evidence (that is, evidence of Statements
made out of court), in order to prove the truth of such statements rather than merely the fact that

they were made.*’ Hearsay evidence may be oral, as where a witness relates what someone else

8 Response, pars 15-24.
® Aleksovski Decision, par 15: “It is well settled in the practice of the Tribunal that hearsay evidence is
admissible. Thus relevant out of court statements which a Trial Chamber considers probative are admissible
under Rule 89(C). This was established in 1996 by the Decision of Trial Chamber 1 in Prosecutor v. Tadié
[IT-94-1-T, Decision on the Defence Motion on Hearsay, 5 Aug. 1996 (‘Tadi¢ Decision’)] and followed by
Trial Chamber I in Prosecutor v, Blaski¢ [1T-95-14-T, Decision on Standing Objection of the Defence to the
Admission of Hearsay with no Inquiry as to its Reliability, 26 Jan. 1998 (‘Blaski¢ Decision’)]. Neither
Decision was the subject of appeal and it is not now submitted that they were wrongly decided,
Accordingly, Trial Chambers have a broad discretion under Rule 89(C) to admit relevant hearsay evidence.
[footnote continued on next page}
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had told him out of court, or written, as when (for example) an official report written by someone
who is not called as a witness is tendered in evidence. Rule 89(C) clearly encompasses both
these forms of hearsay evidence. Prior to the addition of Rule 92bis, the statement of a witness
made to an OTP investigator who had died since making it had been admitted into evidence by a
Trial Chamber pursuant to Rule 89(C), in Prosecutor v Kordi¢ & Cerkez ™ The Appeals
Chamber overruled that decision on the basis that the discretion to admit hearsay evidence under
Rule 89(C) had to be exercised so that it was in harmony with the Statute and the other Rules to
the greatest extent possible,”’ and only where the Trial Chamber was satisfied that the evidence
was reliable.” To some extent, the Kordi¢ & Cerkez Decision by the Appeals Chamber was
dependent upon the preference in the Rules at the time for “live, in court” testimony,> but its
insistence upon the reliability of hearsay evidence was maintained in relation to hearsay written

statements, despite the qualification of that preference (see par 12, supra), when Rule 92bis was

introduced as a result of that decision.

28. Rules 92bis(A) and Rule 92bis(C) are directed to written statements prepared for the
purposes of legal proceedings. This is clear not only from the fact that Rule 92bis was
introduced as a result of the Kordi¢ & Cerkez Decision but also from its description of the
written statement as being admitted “in lieu of oral testimony” in Rule 92bis(A), as well as the
nature of the factors identified in Rule 92bis(A) in favour and against “admitting evidence in the
form of a written statement”. Rule 92bis(D), permitting the transcript of a witness’s evidence in
proceedings before the Tribunal to be admitted as evidence, is similarly directed to material

produced for the purposes of legal proceedings. Rule 92bis as a whole, therefore, is concerned

Since such evidence is admitted to prove the truth of its contents [7adi¢ Decision, pars 15-19], a Trial
Chamber must be satisfied that it is reliable for that purpose, in the sense of being voluntary, truthful and
trustworthy, as appropriate; and for this purpose may consider both the content of the hearsay statement and
the circumstances under which the evidence arose [Tadi¢ Decision, pars 15-19]; or, as Judge Stephen
described it, the probative value of a hearsay statement will depend upon the context and character of the
evidence in question [Tadi¢ Decision, p 3 of Judge Stephen’s concurring opinion]. The absence of the
opportunity to cross-examine the person who made the statements, and whether the hearsay is ‘first-hand’ or
more removed, are also relevant to the probative value of the evidence [Blaski¢ Decision, par 12]. The fact
that the evidence is hearsay does not necessarily deprive it of probative value, but it is acknowledged that the
weight or probative value to be afforded to that evidence will usually be less than that given to the testimony
of a witness who has given it under a form of oath and who has been cross-examined, although even this will
depend upon the infinitely variable circumstances which surround hearsay evidence [Tadi¢ Decision, pp 2-3
of Judge Stephen’s concurring opinion].”

* IT-95-14/2-T, 21 Feb 2000, Transcript p 14,701,

*' Kordi¢ & Cerkez Decision, par 20.

2 Ibid, pars 22-24.

3 Ibid, par 19.
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29.  Unlike the civil law, the common law permits hearsay evidence only in exceptional
circumstances.”® When many common law jurisdictions took steps to limit the rule against
hearsay by permitting the admission of written records kept by a business as evidence of the
truth of what they stated notwithstanding that rule, they invariably excluded from what was to be
admissible under that exception any documents made in relation to pending or anticipated legal
proceedings involving a dispute as to any fact which the document may tend to establish. This
exclusion reflected the fact that such documents are not made in the ordinary course by persons
who have no interest other than to record as accurately as possible matters relating to the
business with which they are concerned. It also rested upon the recognised potential in relation
to such documents for fabrication and misrepresentation by their makers and of such documents
being carefully devised by lawyers or others to ensure that they contained only the most

favourable version of the facts stated.

30.  The decision to encourage the admission of written statements prepared for the purposes
of such legal proceedings in lieu of oral evidence from the makers of the statements was
nevertheless taken by the Tribunal as an appropriate mixture of the two legal systems, but with
the realisation that any evidentiary provision specifically relating to that material required
considerable emphasis upon the need to ensure its reliability. This is particularly so in relation to
written statements given by prospective witnesses to OTP investigators, as questions concerning
the reliability of such statements have unfortunately arisen,>® from knowledge gained in many
trials before the Tribunal as to the manner in which those written Statements are compiled.>
Rule 92bis has introduced that emphasis.
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See, generally, Myers v Director of Public Prosecutions [1965] AC 1001,

% Kordi¢ & Cerkez Decision, par 27; Prosecutor v Naletilic & Martinovié, IT-98-34-T, Confidential Decision
on the Motion to Admit Statement of Deceased Witnesses Kazin Mezit and Arif Pasali¢, 22 Jan 2002, p4.

In the usual case, the witness gives his or her statement orally in B/C/S, which is translated into English and,

after discussion, a written statement is prepared by the investigator in English. The statement as written
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accuracy of the oral translation given at each stage.
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31. A party cannot be permitted to tender a written statement given by a prospective witness
to an investigator of the OTP under Rule 89(C) in order to avoid the stringency of Rule 92bis.
The purpose of Rule 9254is is to restrict the admissibility of this very special type of hearsay to
that which falls within its terms. By analogy, Rule 92bis is the Jex specialis which takes the
admissibility of written statements of prospective witnesses and transcripts of evidence out of the
scope of the lex generalis of Rule 89(C), although the general propositions which are implicit in
Rule 89(C) ~ that evidence is admissible only if it is relevant and that it is relevant only if it has
probative value — remain applicable to Rule 92bis. But Rule 92bis has no effect upon hearsay
material which was not prepared for the purposes of legal proceedings. For example, the report
prepared by Hamdija Cav&ié (described in par 3, supra) could have been admitted pursuant to
Rule 89(C) if it was not prepared for the purposes of legal proceedings (as to which the evidence
is silent). The prosecution argument that the two statements admitted into evidence were in any

event admissible under Rule 89(C) without the restrictions of Rule 92bis is rejected.

2 The “probability of the said statements”

32. The appellant submits that neither of the decisions under appeal indicates that the Trial
Chamber had “engaged in evaluation of the requirements prescribed under Rule 92bis(C)(i)”.%
By admitting the written statement of a deceased witness “without Previously attempting to
establish its probability”, the appellant says, the decision of the Tria] Chamber is opposed to the
provisions of that Rule.’® The “failure to engage in establishing the probability of the said
statements” is also alleged to have caused the Trial Chamber to fail “in a reliable manner to
establish facts on the basis of which these statements will be assessed”.*® The submission is later
repeated in these terms: “Trial Chamber in the contested decisions [...] did not proceed in
accordance with the Rule 92bis(C)(i1) and in view of this error, the contested decisions are legally

untenable.”%?

33. The appellant has misread Rule 92bis(C)(1). For convenience, the terms of Rule 92bis(C)

are repeated:

(C) A written statement not in the form prescribed by paragraph (B) may nevertheless
be admissible if made by a person who has subsequently died, or by a person who
can no longer with reasonable diligence be traced, or by a person who is by reason
of bodily or mental condition unable to testify orally, if the Trial Chamber:

Interlocutory Appeal, p 3.
® Ibid, p 4.

* Ibid,p 4.

“ Ibid,p11.
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(1) is so satisfied on a balance of probabilities; and

(i) finds from the circumstances in which the statement was made and recorded
that there are satisfactory indicia of its reliability.

What Rule 92bis(C)(i) requires is that the Trial Chamber be satisfied on a balance of
probabilities that the written statement was “made by a person who has subsequently died, or by
a person who can no longer with reasonable diligence be traced, or by a person who is by reason
of bodily or mental condition unable to testify orally”. That is made clear by the use of the
words “if the Trial Chamber [...] is so satisfied” immediately following those words.®' The
requirements of Rule 92bis(C)(i) have nothing to do with the “probability” or any other
characteristic of the statement itself The assessment of the reliability of that statement is the
subject of Rule 92bis(C)(i1).

34.  There was no issue taken by the appellant before the Trial Chamber in relation to the
assertion by the prosecution at the tria] that the makers of the two statements admitted into

evidence were dead, coupled as it was with a death certificate for each of them. This objection

by the appellant is rejected.

3 The reliability of the statements

35. The appellant submits that the Trial Chamber “did not engage in establishing the question
of reliability”.®? This submission has not been developed in his Interlocutory Appeal in any way.
The reliability of the statements had been contested before the Trial Chamber, and the Trial
Chamber in each of its decisions made findings not only that it was satisfied that the written
statement of each witness and the report of Hamdija Cavéi¢ had satisfactory indicia of their
reliability within the meaning of Rule 92bis(C)(ii),** but also that each had “probative value
within the meaning of Rule 89(C)”.%* The appellant has criticised the Trial Chamber’s reference
to Rule 89(C) as “an error on a question of law”,%° saying that there was no need to have recalled
the general provisions of Rule 89 as Rule 92bis was the special rule applicable. As the Appeals
Chamber has already stated, evidence is admissible only if it is relevant and it is relevant only if
it has probative value, general propositions which are implicit in Rule 89(C).°*® The Trial

Chamber need not have referred to Rule 89(C), but it did have to be satisfied that the evidence in

61
62
63
64
65
66

Emphasis has been added to the word “s0”,
Interlocutory Appeal, p 3.

First Decision, p 3; Second Decision, p 4.
First Decision, p 3; Second Decision, p 4.
Interlocutory Appeal, p 9.

Paragraph 31, supra.
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the statements was relevant in that sense before they could be admitted. No error was made by
the Trial Chamber.

36.  The prosecution is correct in its assertion that the appellant has not in this appeal
contested the finding of the Trial Chamber in accordance with Rule 92bis(C)(ii) that there were
satisfactory indicia of the reliability of each statement in the circumstances in which it was made
and recorded.®’” Those findings of fact can be interfered with only if the appellant demonstrates
that they were ones which no reasonable tribunal of fact could have reached,®® or that they were
invalidated by an error of 1aw.%° There has been no attempt to do $0, and the Appeals Chamber,
having considered the material before the Trial Chamber, is not satisfied that those findings are

open to appellate review.
37.  The appellant’s complaint is rejected.

4 Application of Rule 925is to expert witnesses

38.  The appellant submits that Rule 92bis does not relate to expert witnesses, whose evidence
is admissible only under Rule 94bis, so that the evidence of Hamdija Cavéi¢, the chemical

engineer, was inadmissible under Rule 925is.”® Rule 94bis provides:

Rule 94bis
Testimony of Expert Witnesses

(A) The full statement of any expert witness to be called by a party shall be disclosed
within the time-limit prescribed by the Trial Chamber or by the pre-trial Judge.

(B) Within thirty days of filing of the statement of the expert witness, or such other time
prescribed by the Trial Chamber or pre-trial Judge, the opposing party shall file a
notice indicating whether:

(1) it accepts the expert witness statement; or
(i1) it wishes to cross-examine the expert witness.

(O)If the opposing Pparty accepts the statement of the expert witness, the statement may
be admitted into evidence by the Trial Chamber without calling the witness to testify
in person.

The appellant says that this Rule makes a formal distinction between witnesses and expert

witnesses, so that Rule 92bis, in the absence of a clear and formal statement of intention to the

67

Response, par 22.
68

Tadi¢ Judgment, par64;  Prosecutor v Aleksovski IT-95-14/1-A, Judgment, 24 Mar 2000, par 63;
Prosecutor v Furundzija, IT-95-17/ 1-A, Judgment, 21 July 2000, par 37; Delali¢ Judgment, pars 434-435,
459, 491, 595; Prosecutor v K upreski¢ et al, IT-96-16-A, Judgment, par 30.

Milosevi¢ Appeal Decision, par 6.

Interlocutory Appeal, p 9.

69
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contrary, must be regarded as being subject to the same formal distinction.”’ The Appeals
Chamber does not accept the appellant’s submissions.

Rule 65ter. In this sense, there is a clear distinction made in Rule 92bis between expert
witnesses and other witnesses.

followed in the appropriate case.

41.  There is perhaps less need for reliance upon Rule 92bis(C) where an expert witness has
died since making his report, as it is usually possible for the party requiring that expert evidence
to obtain it from another source, But, again, there is nothing in either Rule which would debar

reliance upon Rule 92bis(C) in relation to the report of an expert witness in the appropriate case.
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The objection taken in the present case is to a witness whose expert evidence could not be

44

replaced by another witness. Hamdija Cavéi¢ describes the results of the shellings which he
investigated at the time of their occurrence. His deductions as to the direction from which the
shells were fired is without doubt expert evidence, but that expert evidence is based upon facts to

which only he could testify directly.

42. It is unclear whether this particular objection was taken by the appellant before the Trial
Chamber, but it is obvious that, if it had been, the only reasonable conclusion which would have
been open to the Trial Chamber in relation to this issue was to have admitted the statement under

Rule 92bis. The appellant’s objection is rejected.

5 Admissibility of part of a written statement

43.  The appellant submits that, in relation to the statement of Bajram Sopi (described in
par 4, supra), it is not in the interests of justice, and it is to the detriment of his fair trial, not to

have admitted that part of that statement which, it is said, states:”

[...] the fact that in the school, which was located in the vicinity of his house, the army
was stationed there from where it was going to the first front combat line, that he took
part in bringing food for the army, and other facts which prove that he was not a
civilian, and that he was present in the zone of legitimate military targets.

The appellant asserts that he should have been given the opportunity to present his stand in
relation to this part of the statement, to argue that it should have been admitted because he was

unable to cross-examine this witness.””

44.  The clear suggestion in those submissions that the appellant was not given the
opportunity to put these arguments at the trial is entirely without merit. A response to the
prosecution’s motion to admit the evidence was filed by the appellant on 8 April.”* Its concerns
were directed to what are described as the statement’s “many inconsistencies and imprecise
information” as to incident 11 in the schedule to the indictment, the absence of detail as to the
wounding of the witness’s wife (which was recounted in a part of the statement not tendered by
the prosecution) and, in very general terms, the “poor and incomplete explanation of the facts

from his short written statement”. Significantly, the response made no mention of the arguments

I Interlocutory Appeal, p 11.

P Ibid, p 11.

7 Reply to the Request of the Prosecutor to Present the Evidence in Accordance to [sic] Rule 92bis(C), 8 Apr
2002, signed by Ms Pilipovi¢ as lead counsel.
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now put before the Appeals Chamber. The appeal process is not designed for the purpose of

43

allowing parties to remedy their own failings or oversights at the trial.

45.  Moreover, the written statement which was admitted into evidence makes no mention of
the witness taking part in bringing food for the army, or any other fact which may prove that he
was not a civilian, as the Interlocutory Appeal suggests. Even if the witness could be regarded as
a combatant at some earlier time, it is not clear from the statement how he lost his civilian status
when he was collecting firewood at the time the other man present was shot. There was no
mention in the statement of “legitimate military targets” unless this describes the school building
behind the witness’s house which (the statement says) had been “levelled” the year before this
incident, but which had at that earlier time been used to house military units. If this
interpretation was disputed, it was open to the appellant to raise that issue in the cross-
examination of another witness to the same incident, one Nura Bajraktarevié. No detriment to

the fair trial of the appellant has so far been demonstrated by the non-tender of this part of the
Statement.

46. It must be emphasised that Rule 92bis(C) makes specific provision for the admission of
part only of a written statement of a witness,”” and that it is for the Trial Chamber to decide, after
hearing the parties, whether to admit the statement in whole or in part.’® Notwithstanding the
argument of the prosecution to the contrary,”’ it is nor its “prerogative” to determine how much
of the statement is to be admitted. Where that part of the written statement not tendered by the
prosecution modifies or qualifies what is stated in the part tendered, or where jt contains material
relevant to the maker’s credit, the absence of any opportunity to cross-examine the witness
(which must be the case where Rule 92bis(C) is concerned) would usually necessitate the
admission of those parts of the statement as well. There is no foundation for the appellant’s
argument that, if the statement includes material which is irrelevant, the whole of the statement
must be rejected.”

47.  The appellant’s objection is rejected.

3 3

Rule 92bis(A).

Rule 92bis(E).

Response, par 69.
Interlocutory Appeal, p 11.
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Disposition
48.  For the foregoing reasons:
ey The appeal against the Trial Chamber’s First Decision (given on 12 April 2002) is

allowed, so that the matter may be returned to the Trial Chamber for it to consider the

exercise of its discretion in accordance with this present Decision in relation to the

statement of Hamdija Cav&ié.

) The appeal against the Trial Chamber’s Second Decision (given on 18 April 2002) is
dismissed.

Done in English and French, the English text being authoritative.

Dated this 7" day of June 2002,
At The Hague,
The Netherlands.

tp——

7,»,.:.4&.4—

Judge David Hunt
Presiding Judge

[Seal of the Tribunal]
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