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L. Introduction
1. On 29 October 2008, the Prosecution filed a Public Prosecution’s Motion for
Admission of Documents of the United Nations and United Nations Bodies (“The
Motion”) with related Annexes,' seeking the admission of documents of the United
Nations and United Nations Bodies. The application was made pursuant to Rule 89(C),
or alternatively, Rule 89(C) and 92bis of the Special Court Rules of Procedure and
Evidence (“Rules”).
2. The Defence opposes the Motion and submits that:
a.  Rule 89(C) cannot be used in isolation to admit the documents included in the
Motion.?
b. Rule 89(C) AND 92bis are the correct avenue for admission. Any evidence within
the Document that goes to the acts and conduct of the accused is however

inadmissible.

IL. Applicable Legal Principles
Rule 89(C) should not be used in isolation

3. It is not true as the Prosecution contends that there is no specific rule for admission of
documentary evidence.’ “If a document is to be tendered without a witness, then the
application should be made under 92bis of the rules” * Rule 92bis as Justice Lussick
pointed out, “is lex specialis dealing with information in documents”.’

4. This is not to say that 89(C) does not apply to documents tendered as evidence. The
practice of this Court has been to admit documentary evidence under Rules 89(C) and

92bis®: a procedure the Prosecution has adopted in the past.” Where Rules 89(C) has

" Prosecutor v. T aylor, SCSL-03-01-T-650, Prosecution Motion for Admission of Documents of the United Nations
and United Nations Bodies, 29 October 2008. (the “Motion”).

* Annexes A and B of Prosecutor v Taylor, SCSL-03-01-650, “Prosecution Motion for Admission of Documents of
the United Nations and United Nations Bodies”, 29 October 2008

? Prosecution Motion, para. 4.

* Prosecutor v Taylor, SCSL-03-01-T, Trial Transcript, 21 August 2008 p.14253:4-6.

> Ibid 14249:15-16

SProsecutor v T aylor, SCSL-03-01-369, ‘Decision on Prosecution’s Motion for Admission of Material Pursuant to
Rules 89(C) and 92bis’, 7 December 2007.

7 For example see Annex A of Prosecutor v T. aylor, SCSL-03-01-241, ‘Prosecution’s Motion for Admission of
Material Pursuant to Rules 89(C) and 92bis’, 17 May 2007 (the “May 2007 Motion”). Nowhere has the Prosecution
sought admission of these documents under Rule 89(C) alone in preference to Rule 924is. It is noteworthy that some
of these documents included reports by United Nations bodies, e.g. Exhibit 1.171.

SCSL-03-01-T 2 10 November 2008
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been used to admit documents independent of Rule 92bis, the practice has been for such
documents to be produced though a witness. In the Sesay case, which the Prosecution
seeks to rely on, for instance, the relevance of the evidence that was admitted under
89(C) in that case was established through a Witness to the extent that “the Witness was
asked questions about the content of the report during cross-examination by the
Defence”.® Further, in the Fofana Bails Decision, the Appeals Chamber underscored
the availability of witnesses that could have been called to testify to the documents in
issue in that case.” The documents were therefore not independent of a witness per se.

5. Thus, in the practice and Jurisprudence of this Court, Rule 89(C) has been used as a
threshold clause rather than a gateway for the admission of documents contrary to the
Prosecution’s argument that Rule 92bis is exclusively for documents prepared for legal
proceedings and 89(C) for “other” documents. '°

6. The Blaskic case,"" which the Prosecution also seeks to rely on for the proposition that
Rule 89(C) can be used to admit documents without a witness does not assist its case in
so as there are two crucial differences between the ICTY and the SCSL. First, in the
ICTY, documents other than witness statements and transcripts cannot be admitted
under Rule 92bis. In the case of the SCSL, as shown above, it is the practice of the
court to admit news reports, letters and other documentary evidence not prepared for
legal proceedings through Rule 89(C) and 92bis. ' Secondly, Rule 89(C) in the ICTY
contains additional safeguards not present in the SCSL, including the need to establish
probative value and reliability. The Prosecution seeks to rely on Blaskic without taking

into account these important differences.

# Prosecutor v Sesay et al, SCSL-04-15-T-620, “Decision on Prosecution Motion to Admit into Evidence a
Document Referred to Cross-Examination”, 2 August 2006 (the “Sesay Decision”), p.3

*Prosecutor v. Norman et al, SCSL-04-14-AR65-371, "Fofana — Appeal against Decision Refusing Bail", 11 March
2005, (“Fofana Bail Decision”), Para 30,. First, the written submission from the Sierra Leone Government: “It was
open to the judge to invite Mr Kobba to present the State’s submission in person: if he required further
“authentication” the Judge could have instructed his court clerk to telephone Mr Kobba and establish that the
submissions were authentic” para 28. Secondly, the declaration from the Chief of Investigations: “It was open to the
Defence to ask Mr White to be called and to cross-examine him” para 29. Thirdly, the unsigned declaration of Ms
Fortune: “There are many issues... that would need to be explored with her in person”.

' The Motion, Para 9

"' See Prosecutor v. Taylor, SCSL-03-01-PT-369, ‘Decision on Prosecution’s Motion for Admission of Material
Pursuant to Rules 89(C) and 92bis’, 7 December 2007. in the Motion citing para 35 of the Judgement, IT-95-14, 3
}\4arch 2000. (citing para.35 of Prosecutor v. Blaskic, Judgment, IT-95-14, 3 March 2000).

* Ihid.

SCSL-03-01-T 3 10 November 2008
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The correct tests under Rule 89(C)

7. The Defence submits that the Prosecution has failed to fully state the tests under
89(C)." Further to the relevance test, there are other important safeguards that must be
fulfilled. Under Rule 95, “[n]o evidence shall be admitted if its admission would bring
the administration of justice into serious disrepute”. Further, the Court has “inherent
Jurisdiction to exclude evidence where its probative value is outweighed by its
prejudicial effect”."* In exercising this discretion, the Court will consider whether
admitting the evidence “will impact adversely and unfairly on the integrity of the
proceedings”.!®

8. Rule 89(C) is therefore not absolute. It is subject to the inherent discretion of the court
in the interest of the justice. In exercising that discretion, the courts have always been
mindful of the Accused’s fair trial rights. This court has, for instance held that “the
Accused will be unfairly prejudiced if documents pertaining to their acts and conduct
are admitted into evidence without giving the Defence the opportunity of cross-
examination”.'® In the Kenama Decision the court also held that where documentary
evidence is close to subordinates of the Accused, “it would not be fair to the accused to
permit the evidence to be given in written form”."”

In the Alternative

9. Further and alternatively, should the Trial Chamber be minded to admit the documents
in Annexes A and B to the Motion solely under Rule 89(C), as is the practice in the
ICTY, then Chamber ought to be guided by the practice that court. In particular, the
Court should seek guidance from the Kordic and Cerkez case, where as in the present
case, the Prosecution sought to admit documentary evidence without witnesses at the
close of its case. In that case, the ICTY Appeals Chamber upheld the Trial Chamber’s
Decision to admit the documents under Rule 89(C) subject to the following

exclusionary conditions:

'3 Prosecution Motion, para 4 et seq.

"* Gbao Decision, para 7.

" Ibid para 8, and, p.3 Prosecutor v Norman et al, SCSL-04-14-T-447 , “Decision on Prosecution’s Request to
Admit Evidence into Evidence Certain Documents Pursuant to Rules 92bis and 89(C)”, 14 July 2005 ( “CDF 92bis
Decision™).

' Ibid p.4.

"7 Kenema Decision, Page 4,.

SCSL-03-01-T 4 10 November 2008



“(1) the document(s) had already been admitted; (2) the material had already been
produced in other proceedings before the International Tribunal and therefore had been
available to the Prosecution when it presented its case; (3) the material was not
sufficiently significant to warrant admission at so late a stage of the proceedings; (4)
the material was cumulative and did not add to the voluminous material already in
evidence; or (5) the material was based on anonymous sources or hearsay statements
that were incapable of then being tested by cross-examination™'®,

In that case, the Appeals Chamber also affirmed the Trial Chamber Decision that the
probative value of some evidence was so reduced that “it [was] substantially outweighed
by the need to ensure a fair trial” as the Defence would have no opportunity to cross-
examine witnesses.
Rule 92bis

10.  The Defence submits that the correct gateway for proper admission of the evidence in this
case is Rule 89(C) AND 92bis [emphasis added]. The Defence reiterates the Trial
Chamber’s decision of 21 August 2008, that any document without a witness should be
tendered through 92bis."°
The Defence submits that if 89(C) were an independent gateway for documentary
evidence, then Rule 92bis would effectively become redundant. The SCSL has clearly
and deliberately distinguished Rule 92bis from that of its sister tribunals the ICTY and
ICTR.* In the SCSL Rule 92bis relates to the admission of information including written
statements and transcripts. The choice of the word information was deliberate that “Rule
92bis is clearly flexible enough to allow the admission of documentary evidence” 2!

11. Under the ICTY Rule 92bis, only written statements and transcripts are admissible. As
Trial Chamber I has noted, the SCSL “standard[s] [are] quite different from [the] Rule
92bis standard in ICTY and ICTR Rules of Procedure and Evidence.” The “ICTY and

ICTR Rule 92bis is designed for admission of a written statement of a witness and/or

B Prosecutor v Kordic and Cerkez, Appeals Judgement, Case No. IT-95-14/2-A, Para 190,

" This is not the first instance of the Prosecution seeking to admit a document without a witness. On the 14 May
2008 Trial Chamber I states that the Prosecution are to use the alternative proof of fact procedure ‘to introduce
documents without a witness’. Prosecutor v Taylor, SCSL-03-01-T Trial Transcript, 14 May 2008, page 9783, line
28 — page 9784 line 3.

** The Judges of this Court, at one of their first plenary meetings, recognised a need to amend ICTR 92bis
Prosecutor v. Norman et al, SCSL-04-14-PT-1 17, Decision on Prosecution’s Motion for Judicial Notice and
Admission of Evidence, 2 June 2004.

' Prosecutor v. Sesay, Kallon, Gbao, SCSL-04-15-T-618, Decision on Prosecution Notice Pursuant to Rule 92bis to
Admit Information into Evidence, 2 August 2006, Page 5.

SCSL-03-01-T 5 10 November 2008



transcript from a witness’ previous testimony before the Tribunal in lieu of the oral

. 2
testimony.” 2

The SCSL Rule 92bis on the other hand goes beyond this narrow scope.

12. The Defence submit that the Prosecution is trying to circumvent Rule 92bis, especially
with respect to evidence that goes to the acts and conduct of the accused, by trying to
admit documents containing such evidence through 89(C) alone.

Information in liew of oral testimony

13. The Defence submit that the Prosecution is mistaken in stating that the documents should
not be produced under Rule 92bis on the basis that they are not witness statements or
testimonies. Rule 92bis is not exclusively limited to witness statements and testimony as
it is with other sister tribunals. The SCSL Rules encompass information which is defined
as “..assertions of fact (not opinions) made in documents or electronic
communications™.? Any document attesting to the facts of the case could therefore fall
under Rule 92bis.

Acts and conduct of the accused

14. The Prosecution misinterprets the Rules when it argues that information, which is neither
a witness statement nor transcript, admitted via 92bis is admissible if it goes to the acts
and conducts of the accused.’*

15.  The use of the word including in Rule 92bis clearly shows that the categorisation of the
different types of information that cannot go to the acts and conduct of the accused under
the Rule is not exhaustive. As Trial Chamber 11 itself has observed,“....the effect of rule
92Bis is to permit the reception of information, - assertions of fact (but not opinion) including,

but not limited to, written statements and transcripts that do not go to proof of the acts and

conduct of the accused...”?
16. Rule 92bis was deliberately amended to exclude information that goes to the acts and
conduct of the accused in order to protect the Accused’s fair trial rights.?® The

prohibition on the admission of information that goes to proof of the acts and conduct

** Prosecutor v Norman et al, SCSL-04-14-T-447, Supra Note 15

** Prosecutor v. Norman et al, SCSL-04-14-AR73-398, Fofana — Decision on Appeal Against Decision on
Prosecution's Motion for Judicial Notice and Admission of Evidence, 16 May 2005

** Prosecution Motion, para 15.

** Prosecutor v. Te aylor, SCSL-03-01-T-556, Decision on Prosecution Notice under Rule 92bis for the Admission of
Evidence related to interalia Kenema District and of Prosecution Notice under Rule 92bis for the Admission of the
Prior testimony of TF1-036 into Evidence, 15 July 2008.

*% CDF 92bis Decision

SCSL-03-01-T 6 10 November 2008
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of the accused is well-established in international law and has been affirmed in the
decisions of this Court. For the most part, the phrase, “acts and conduct of the accused”
should be given its ordinary meaning: deeds and behaviour of the accused.?’ In
Prosecutor v. Galic, the ICTY Appeals Chamber sets out various examples of what
should be considered acts and conduct of the accused. 2

17. Trial Chamber 1 has also determined that acts of Co-perpetrators or subordinates of the
accused® are relevant in determining if cross-examination should be allowed, but not
in determining if a document should be admitted under Rule 925is.*° Thus, there
remains a distinction between (a) acts and conduct of those others who commit the
crimes, for which the indictment alleges that the accused is individually responsible,
and (b) the acts and conduct of the accused as charged in the Indictment which
establish his responsibility for the acts and conduct of those others.*’ The first is
admissible under Rule 92bis, the latter is not. Significantly, the proximity of the acts
and conduct of the alleged subordinate to the accused, as described in the evidence
sought to be admitted, is relevant to this determination.* Furthermore, this Trial
Chamber has ruled that the absence of cross-examination would unfairly prejudice the
accused and it is in the interest of justice to afford the accused such an opportunity.™

18. The Defence submit that documents pertaining to acts and conducts of co-perpetrators
and subordinates should not be admitted unless there is a witness who can be brought

for cross-examination. The fact that the Prosecution may have difficulty in identifying

77 Prosecutor v. Milosevic, ICTY-02-54-T, “Decision on Prosecution’s Request to Have Written Statements
Admitted Under Rule 92bis”, 21 March 2002, para. 22.

* Prosecutor v. Galic, ICTY-98-29-AR73.2, “Decision on Interlocutory Appeal Concerning Rule 92bis(C)”, 7 June
2002, paras. 10 and 11 (“Galic 92bis Appeals Decision™) (emphasis added) (copy provided with Prosecution
Notice).

* For purposes of this Objection, and based generally on Prosecution allegations, the following non-exhaustive list
of personalities should be considered “subordinates” of Mr. Taylor: Foday Sankoh, Sam Bockarie, Issa Sesay,
Morris Kallon, Augustine Gbao, Johnny Paul Koroma, Alex Tamba Brima, Brima Bazzy Kamara, Santigie Borbor
Kanu, Benjamin Yeaten, Ibrahim Bah, Daniel Tamba Jungle, Eddie Kanneh, Zig Zag Marzah, and Savage.

% CDF 92bis Decision, pg. 4.

*! See Galic 92bis Appeals Decision, para. 9.

? Galic 92bis Appeals Decision, para. 13; Prosecutor v. Martic, ICTY-95-11-T, “Decision on Prosecution’s
Motions for Admission of Transcripts Pursuant to Rule 92bis and of Expert Reports Pursuant to Rule 94bis 7013
January 2006, para. 20.
> Prosecutor v Taylor, SCSL-01-556, “Decision on Prosecution Notice Under Rule 92bis for the Admission of
Evidence Related to /nter Alia Kenema District and on Prosecution Notice Under Rule 92bis for the Admission of
the Prior Testimony of TF1-036 into Evidence”, 15 July 2008, pg.5, para.4

SCSL-03-01-T 7 10 November 2008
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or securing a witness should not be a reason for restricting the rights of the accused to
test the evidence against him.

19. More specifically, the Special Court has held that where a witness statement contains
information “material to the command responsibility and joint criminal enterprise
allegations in the Indictment”, that information goes to a “critical element of the
Prosecution’s case” and is therefore “proximate enough to the accused so as to require
cross-examination”, as is the Trial Chamber’s discretion to order under Rules 26bis

and 54.** This is simply, but crucially, a matter of fairness.’’

1. Submissions
89(C) and 92bis

20. The Defence submit the proper procedure to adopt in this case is Rule 89(C) and 92bis,
conjunctively. Under this procedure, the Prosecution must first establish relevance with
respect to each piece of information that it seeks to adduce. All non-relevant
information must be redacted.

21. Secondly, the documents must be susceptible of confirmation. While confirmation is
not required immediately, the documents must be capable of corroboration in due
course. The documents in this case, or at least some of them, fail this test. The Defence
notes that as the Prosecution is drawing to the end of its case, with almost eighty
percent of the witness already testified the chances for independent confirmation of the
evidence is very slim. The documents in question cannot properly be corroborated by
those witnesses who have already testified as that would have denied the Defence the
opportunity to cross examine on them. In the attached Annex A the Defence highlights
specific information that is not susceptible to confirmation.

22. The evidence in Tab 13 is also not susceptible to confirmation for other reasons. The
witness statements in Annex B of the Prosecution Motion have no reference to the
names of the victims or any identifying material. It is therefore impossible to know

whether the witness has already testified in this case. Further, this makes any form of

** Prosecutor v Sesay, Kallon and Gbao, SCSL-04-15-T-1049, Decision on Defence Application for the Admission
of the Witness Statement of DIS-129 Under Rule 92bis, or in the Alternative, Under Rule 92ter, 12 March 2008
pages. 1 and 3.

¥ Galic 92bis Appeals Decision, para. 15; Prosecutor v. Martic, ICTY-95-11-T, “Decision on Prosecution’s
Motions for Admission of Written Evidence Pursuant to Rule 92 bis of the Rules”, 16 January 2006, paras. 29, 33,

SCSL-03-01-T 8 10 November 2008
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investigation into the accuracy of the statements impossible. The medical reports
attached to the statements are also in issue. The quality of a majority of the forms is
extremely poor and the handwriting is illegible. Further, the language of the documents
1s not the official working language of the Special Court as provided by Article 24 of
the Statute and the documents remain untranslated. The pictures supporting each of the
cases are of further concern. The photos are unclear and are of an extremely poor
quality. Even the Prosecution acknowledges the poor quality of a significant amount of
the document. In view of the defects Tab 13 should be excluded.

23. Thirdly, the content of the documents cannot go to the acts and conducts of the accused
as argued above. In Annex A, the Defence identifies all the evidence going to the acts
and conduct of the Accused, further to that identified by the Prosecution, which must be
excluded. In footnote 29 above, the Defence also highlights all references to
subordinates proximate to the Accused whose acts and conducts should be deemed acts
and conduct of the Accused, and must be excluded. Further, for purposes of
determining the acts and conduct of the Accused, the Defence also submits that all
references to Charles Taylor, President Taylor, Government of Liberia, Liberia whilst
Charles Taylor was the President, Liberians, neighbouring countries to Sierra Leone
and the Sierra Leone Region should be taken to refer to Accused. See examples in
Annex A.

24. The Defence notes that there is also information that goes to the acts and conduct of the
Accused contained in portions of the documents which the Prosecution does not seek to
admit into evidence and submits that that is all the more reason why non-relevant
information should be redacted.*®

25. The Defence also submit that any information within the documents that goes to a
critical element of the Prosecution case should be subject to cross examination and

addresses all such instances in Annex A.

* To illustrate this point Tab 14 refers to the acts and the conduct of the accused at Page 21590 paragraph 1, 3, 6
and 7 and Page 21590 paragraphs 1 and 2 and Page 21591 paragraphs 1, 2 and 3 subsections 1 — 10 and Page 21592
subsections 7 - 10.

SCSL-03-01-T 9 10 November 2008
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Rule 89 (¢)

26. If the documents submitted in Annexes A and B of the Motion were to be admitted
under Rule 89C they should be subject to all the above mentioned tests under Rule 89C
(e.g. relevance, Rule 95 and the inherent Jurisdiction to exclude). Further, as argued
above, as the admission of the evidence is in the discretion of the court, in the interest
of justice, the Trial Chamber should be guided by the Kordic and Cerkez® test.

27. The second part of the test, which is premised on potential prejudice to the Detence,
excludes the belated tendering of material that has already been produced in other
proceedings before the tribunal and was therefore at all times available to the
Prosecution when it was presenting its case. This part of the test applies to fourteen of
the documents in Annexes A and B.*® These documents were produced in the AFRC
and RUF trials’® and so would have been available to the Prosecution when it presented
its case.

28. The third limb of the test which re-emphasises relevance requirement, excludes the
belated tendering of material that is not sufficiently significant to warrant admission
late in the proceedings. Half of the documents include crime-based evidence, which is
arguably not significant at this stage of trial, whose matters In issue involve linkage-
based evidence.*

29. The fourth limb, which is premised on Judicial economy, excludes material that is
cumulative and does not add substance to the voluminous material already in evidence.
At least seven of the documents submitted in the Motion g0 to facts that have already
been attested to in other documentary or oral evidence admitted by the Chamber.*! It
includes well-known events such as the invasion of Freetown in January 1999 and
allegations of RUF/AFRC receiving help from Liberia.

30. Finally, material based on anonymous sources or hearsay statements that were

incapable of then being tested by cross-examination are excluded. Every document

37 Appeals Judgement, Case No. IT-95-14/2-A, Para 190 and see above paragraph 13.
¥ Tabs 1,4,6,9, 10, 13, 15, 18, 21, 22, 23, 24, 25, 29.
? Prosecutor vs. Alex Te amba Brzma Brima Bazzy Kamara, and Santigie Borbor Kanu and Prosecutor vs. Issa
Hassan Sesay, Morris Kallon and Augustine Gbao.
Tabsl 2,3,4,6,7,8,9,10, 11, 12, 14, 15, 18, 19, 21 and 29.
*! Tabs 1-5 cover crime-based evidence and Tabs 15, 18, 27, 28 and 32 cover linkage evidence already attested to in
documentary and oral evidence.

SCSL-03-01-T 10 10 November 2008
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submitted in Annexes A and B is either from an anonymous source itself or, is based on
sources which are anonymous, hearsay or simply not stated.
31. For all of the reasons outlined above, the relevant passages of the documents

highlighted in the Annexes to this Motion cannot be admitted under Rule 89(C) alone.

IV. Conclusion
32. For all the foregoing reasons, the Defence opposes the Prosecution’s Motion and

submits that only those pieces of evidence not objected to in this Response should be
admitted. Alternatively, should some portions of the evidence be admitted, then the
Prosecution should be required to produce witnesses for cross-examination regarding
those portions that go to the acts or conduct of the accused or his proximate
subordinates.

33. The Defence notes that this Response is a couple of paragraphs over the prescribed
page limit and seeks the court’s indulgence, given the size of the original Motion and

the importance of the matter.

s especgully Submitted,
A

NIV a N

>Q> Courtenay Griffiths Q.C.
\ Lead Counsel for Charles G. Taylor

Dated this 10th Day of November 2008
The Hague, The Netherlands

SCSL-03-01-T 11 10 November 2008



PPN

Table of Authorities

SCSL

Prosecutor v Taylor
Prosecutor v. Taylor, SCSL-03-01-T-650, Prosecution Motion for Admission of Documents of
the United Nations and United Nations Bodies, 29 October 2008.

Prosecutor v. Taylor, SCSL-03-01-369, 'Decision on Prosecution's Motion for Admission of
Material Pursuant to Rules 89(C) and 92bis', 7 December 2007.

Prosecutor v. Taylor, SCSL-03-01-241, 'Prosecution's Motion for Admission of Material
Pursuant to Rules 89(C) and 92bis', 17 May 2007

Prosecutor v. Taylor, SCSL-03-01 -556, "Decision on Prosecution Notice Under 92bis for the
Admission of Evidence Related to Inter Alia the Kenema District and on Prosecution Notice
Under 92bis for the Admission of Prior Testimony of TF1-036 into Evidence", 15 July 2008

Prosecutor v. Taylor, SCSL-03-01-T, Trial Transcript, 21 August 2008
Prosecutor v. Taylor, SCSL-03-01-T, Trial Transcript, 14 May 2008

RUF
Prosecutor v. Sesay et al, SCSL-04-15-T-620, "Decision on Prosecution Motion to Admit into
Evidence a Document Referred to Cross-Examination", 2 August 2006

Prosecutor v. Sesay, Kallon, Gbao, SCSL-04-15-T-618, Decision on Prosecution Notice
Pursuant to Rule 92bis to Admit Information into Evidence, 2 August 2006

Prosecutor v. Sesay, Kallon, Gbao, SCSL-04-15-T-1049, Decision on Defence Application for
the Admission of the Witness Statement of DIS-129 under Rule 92bis, or in the Alternative,
Under Rule 92ter, 12 March 2008

CDF
Prosecutor v. Norman et al, SCSL-04-14-PT-117, Decision on Prosecution's Motion for Judicial

Notice and Admission of Evidence, 2 June 2004

Prosecutor v. Norman et al, SCSL-04-14-AR65-371 , Fofana — Appeal against Decision Refusing
Bail, 11 March 2005

Prosecutor v. Norman et al, SCSL-04-14-AR73-3 98, Fofana — Decision on Appeal Against
Decision on Prosecution's Motion for Judicial Notice and Admission of Evidence, 16 May 2005

SCSL-03-01-T 12 10 November 2008



ICTY

Prosecutor v. Kordic and Cerkez, Appeals Judgement, Case No. IT-95-14/2-A
http://www.un.org/icty/ kordic/appeal/judgement/cer-aj041217e.pdf

Prosecutor v. Milosevic, ICTY-02-54-T, "Decision on Prosecution's Request to Have Written
Statements Admitted Under Rule 92bis", 21 March 2002
http://www.un.org/icty/milosevic/trialc/decision-¢/2032 1AES517364.htm

Prosecutor v. Galic, ICTY-98-29-AR73.2, "Decision on Interlocutory Appeal Concerning Rule
92bis(C)", 7 June 2002

Prosecutor v. Martic, ICTY-95-11-T, "Decision on Prosecution’s Motions for Admission of
Transcripts Pursuant to Rule 92bis (d) and of Expert Reports Pursuant to Rule 94bis", 13 January
2006

http://www.un.org/icty/martic/trialc/decision-e/0601 1 3.htm

Prosecutor v. Martic, ICTY-95-11-T, "Decision on Prosecution's Motions for Admission of
Written Evidence Pursuant to Rule 92 bis of the Rules", 16 January 2006
http://www.un.org/icty/martic/trialc/decision-e/0601 16.htm

SCSL-03-01-T 13 10 November 2008



SCSL-03-01-T

Authorities Provided

14

10 November 2008



IT-Q&-9G.A133 9 &4
AREG-AGY KR
0F JunE 9009

UNITED

NATIONS

International Tribunal for the Case: IT-98-29-AR73.2
4 Prosecution of Persons Responsible

k¥ for Serious Violations of International Date: 7 June 2002
Humanitarian Law Committed in the

Territory of the Former Yugoslavia Original: English

Since 1991

IN THE APPEALS CHAMBER
=22 ralo CHAMBER

Before: Judge David Hunt
Judge Mehmet Giiney
Judge Asoka de Zoysa Gunawardana
Judge Fausto Pocar

Judge Theodor Meron
Registrar: Mr Hans Holthuis
Decision of: 7 June 2002
PROSECUTOR
v
Stanislav GALIC

DECISION ON INT ERLOCUTORY APPEAL CONCERNING RULE 92bis(C)

Counsel for the Prosecutor;
~==2ot" lor the rosecutor

Mr Mark Ierace, Senior Trial Attorney

Counsel for the Defence:
~2=0s¢l lor the Defence
Ms Mara Pilipovié & Maitre Stephane Piletta-Zanin

Case IT-98-29-AR73 .2 7 June 2002



The background to the appeal

1. Pursuant to a certificate granted by the Trial Chamber in accordance with Rule 73(C) of
the Rules of Procedure and Evidence (“Rules™), as Rule 73 then stood,’ Stanislay Gali¢ (the
“appellant™) has appealed against the admission into evidence of two written statements made by
prospective witnesses to investi gators of the Office of the Prosecutor (“OTP”). Both prospective

witnesses have died since making their statements.

2. The appellant, as the Commander over a period of almost two years of the Sarajevo
Romanija Corps (part of the Bosnian Serb Army), is charged in relation to an alleged campaign
of sniping and shelling against the civilian population of Sarajevo conducted during that time by
the forces under his command and control. He is charged with individual responsibility pursuant
to Article 7.1 of the Tribunal’s Statute and as a superior pursuant to Article 7.3 for crimes against
humanity and for violations of the laws and customs of war. The prosecution concedes that it is
no part of its case that the appellant personally physically perpetrated any of the crimes charged
himself? Its case pursuant to Article 7.1 is that he planned, instigated, ordered or otherwise
aided and abetted the commission of those crimes by others.? TIts case pursuant to Article 7.3 is
that the appellant knew, or had reason to know, that his subordinates had committed or were

about to commit such crimes and that he failed to take reasonable steps to prevent such acts or to

punish those who carried out those acts.*

3. The first written statement admitted into evidence was made by Hamdija Cav¢ié. He was
a chemical engineer employed by the Department for Criminal and Technical Investigations in
Sarajevo as an expert in investigating the traces in the case of fire or explosions. As such, he
investigated a shelling on 12 July 1993 in which twelve people had been killed. He prepared a
contemporaneous Criminal and Technical Report in which he deduced the direction from which
the particular shell had been fired. His written statement to the QTP investigator, which is dated

16 November 1995, annexes that report and confirms that the findings which he had made in it

Certificate Pursuant to Rule 73(C) in Respect of Decisions of the Trial Chamber on the Admission into
Evidence of Written Statements Pursuant to Rule 92bis(C), 25 Apr 2002 (“Certificate™). Rule 73, which
deals with motions other than preliminary motions, then provided that, unless the Trial Chamber certified
pursuant to Rule 73(C) that an interlocutory appeal during the trial was appropriate for the continuation of
the trial, decisions rendered during the course of the trial on motions involving evidence and procedure were
without interlocutory appeal.

Prosecutor’s Pre-Trial Brief Pursuant to Rule 65ter(E)(i), 23 Oct 2001, par 68.

¥ Ibid, par 68.

Indictment, par 11.
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were true. He also explains in greater detail how he had reached those conclusions. In addition,
the written statement describes a similar investigation of a shelling on 5 February 1994. These

two incidents are identified as incidents 2 and 5 in the schedule to the indictment.

an unspecified time. He further states that there were military units behind his house in a school
building which had been “levelled”. Only that part of the statement which describes the incident

on 7 September 1993, which is identified as incident 11 in the schedule, was tendered.

The relevant Rules

5. The appeal principally concerns two rules in Section 3 of the Rules (headed “Rules of
Evidence”), Rules 89 and 92bis, and the interaction between them. Itis convenient, therefore, to
qQuote each of those two Rules in ful]-

Rule 89
General Provisions

(A) A Chamber shall apply the rules of evidence set forth in this Section, and shall not
be bound by national ryles of evidence.

(B) In cases not otherwise provided for in this Section, a Chamber shall apply rules of

consonant with the spirit of the Statute and the general principles of law.

(C) A Chamber may admit any relevant evidence which it deems to have probative
value.

(D) A Chamber may exclude evidence if ijts probative value is substantially
outweighed by the need to ensure a fair trial.

(E) A Chamber may request verification of the authenticity of evidence obtained out
of court,

(F) A Chamber may receive the evidence of a witness orally or, where the interests of
Justice allow, in written form,

Rule 9255
Proof of Facts other than by Oral Evidence

(A) A Trial Chamber may admit, in whole or in part, the evidence of a witness in the
form of a written statement in lieu of oral testimony which goes to proof of a
matter other than the acts and conduct of the accused as charged in the indictment.

(1) Factors in favour of admitting evidence in the form of a written statement
include but are not limited to circumstances in which the evidence in question;

Case IT-98-29-AR73.2 3 7 June 2002



(B)

©

(D)

(E)

(a) is of a cumulative nature, in that other witnesses will give or have given
oral testimony of similar facts;

(b) relates to relevant historical, political or military background;

(c) consists of a general or statistical ana ysis of the ethnic composition of the

(1i) Factors against admitting evidence in the form of a written statement include
whether:

() there is an overriding public interest in the evidence in question being

(1) the declaration is witnessed by:

(a) a person authorised to witness such a declaration in accordance with the
law and procedure of 5 State; or

(b)a Presiding Officer appointed by the Registrar of the Tribunal for that
purpose; and

(ii) the person witnessing the declaration verifies in writing:
(a) that the person making the statement js the person identified in the said

(b) that the person making the statement stated that the contents of the written

statement are, to the best of that person’s knowledge and belief, true and
correct;

Wwritten statement is not true then he or she may be subject to proceedings
for giving false testimony; and
(d) the date and place of the declaration,

A written state

be admissible if made by a person who has subsequently died, or by a person who
can no longer with reasonable diligence be traced, or by a person who is by reason
of bodily or menta] condition unable to testify orally, if the Tria] Chamber:

(1) is so satisfied on a balance of probabilities; and
(i) finds from the circumstances in which the statement was made and recorded
that there are satisfactory indicia of its reliability.

A Chamber may admit a transcript of evidence given by a witness in proceedings
before the Tribuna] which goes to proof of 2 matter other than the acts and conduct
of the accused.

221

6l
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The issues in the appeal

(I)  The appellant says that both statements did not fa] within Rule 92p;s because they go to

) The appellant says that the Tria] Chamber did not evaluate what is saiq to be the
requirement of Ruyle 92bis(C)(i) as to “the probability of the said statements” ° The

prosecution responds that the appellant  hag misread the requirements of
Rule 92bis(C)(j). 10

3) The appellant says that the Tria] Chamber “did not engage in establishing the question of
reliability”.'! The Prosecution responds that the Trial Chamber correctly determined that

4) The appellant says that Rule 9245 does not relate to expert witnesses, whose evidence is
admissible only under Rule 94bis, so that the statement of Hamdija Caveig (described in
par 3, supra) was inadmissible upon that basis algg 13 The prosecution responds that
Rule 92bis is directed to any witness whose statement does not 80 o proof of the acts or
conduct of the accused, including expert witnesses,'* anq that Rule 94bis is directed to
€xperts who are not in 5 Position themselves to testify directly about the facts upon which
they base their expert opinion. '*

Appeal of the Decisions on [sic]) the Trial Chamber of 12 April, and |8 April 2002, 2 May 2002
(“Interlocutory Appeal™), pp 2.3, 4.8,

Prosecution’s Response to Accused Stanislav Gali¢’s Interlocutory Appeal Pursuant to Rule 73(C) on the
Decisions on Tria] Chamber I of 12 and 18 April 2002, 13 May 2002 (“Response"), pars 33-49,

" Ibid, pars 7-14,

¥ Ibid, pars 15-32, 58-62.

Intcrlocutory Appeal, pp 34,11,

Response, pars 50-57.

Interlocutory Appeal, p 3.

Response, pars 63-68.

Interlocutory Appeal, p 9.

Response, par 72.

13 Ibid, par 71,
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&) The appellant says that it is not in the interests of justice to admit into evidence part of a
written statement, and that the other party must be given the opportunity to argue that the
statement should be admitted in jts entirety because he has no possibility of cross-
examining the maker of the statement.'S The appellant also argues that, if the statement
includes material which is irrelevant, the whole statement must be rejected.’””  The
prosecution responds that it has the prerogative to tender evidence which it deems to be

relevant to its case provided that it is prima facie credible.'®

Counsel for the appellant orally informed the Appeals Chamber that his client did not intend to
file a reply to the prosecution’s Response, but relied upon what is said in his Interlocutory

Appeal in answer to the prosecution’s arguments. '®

7. The certificate given by the Trial Chamber pursuant to Rule 73(C) (as it then stood) —
that it was appropriate for the continuation of the trial that an interlocutory appeal be
determined — related only to the first of these issues, as to the proper interpretation of the
exclusion in Rule 92bis(A) of statements which go to proof of “the acts and conduct of the
accused as charged in the indictment” It is, however, within the discretion of the Appeals
Chamber to determine also other, related, issues where it considers it appropriate to do so, at
least where they have been raised jn the interlocutory appeal and the respondent to the appeal has
had the opportunity to put his or its arguments in relation to those related issues. It is clear, from
the present case and from other Cases presently being tried in the Tribunal, that it will be
beneficial to the Trial Chambers and to counsel generally that all of these matters be resolved in
the present appeal. The Appeals Chamber proposes therefore to deal with them all.

1(a) The “acts and conduct of the accused as charged in the indictment”

8. The appellant emphasises that Rule 92bis excludes from the procedure laid down any
written statement which 80¢€s to proof of the acts and conduct of the accused as charged in the
indictment' He says that, as the indictment charges the appellant with individual criminal
responsibility —

(1) as having aided and abetted others to commit the crimes charged, and

Interlocutory Appeal, p 11,

"7 Ibid,p 11,

Response, par 69.
Communication, 22 May 2002,
Certificate, p2.

Interlocutory Appeal, pSs.
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(i1) as the superior of his subordinates who committed those crimes,
the acts and conduct of those others and of his subordinates “represent his own acts” 2 The
appellant describes those “others” as “co-perpetrators”, and he says that the “acts and conduct of
the accused as charged in the indictment” encompasses the acts and conduct of the accused’s co-

perpetrators and/or subordinates.”® This argument was rejected by the Trial Chamber,2*

9. The appellant’s interpretation of Rule 92bis would effectively denude it of any real
utility. That interpretation is inconsistent with both the purpose and the terms of the Rule. [t
confuses the present clear distinction drawn in the jurisprudence of the Tribunal between (a) the
acts and conduct of those others who commit the crimes for which the indictment alleges that the
accused is individually responsible, and (b) the acts and conduct of the accused as charged in the
indictment which establish his responsibility for the acts and conduct of those others. It is only a

written statement which goes to proof of the latter acts and conduct which Rule 92bis(A)

excludes from the procedure laid down in that Rule.

10.  Thus, Rule 92bis(A) excludes any written statement which goes to proof of any act or

conduct of the accused upon which the prosecution relies to establish —

(a)  that the accused committed (that is, that he personally physically perpetrated) any of the
crimes charged himself,** or

(b)  that he planned, instigated or ordered the crimes charged, or

(c)  that he otherwise aided and abetted those who actually did commit the crimes in their
planning, preparation or execution of those crimes, or

(d) thathe was a superior to those who actually did commit the crimes, or

(¢)  that he knew or had reason to know that those crimes were about to be or had been
committed by his subordinates, or

® that he failed to take reasonable steps to prevent such acts or to punish those who carried

out those acts.

2 Ipid, p 6.

Ibid, p 2. The present appeal is not the occasion to consider whether the expression “co-perpetrator”, rather
than “perpetrator” or “principal offender”, is an appropriate description of those persons who actually
commit the crimes which the indictment charges the accused with responsibility.

Decision on the Prosecutor’s Motion for the Admission into Evidence of Written Statement by a Deceased
Witness, and Related Report Pursuant to Rule 92bis(C), 12 Apr 2002 (“First Decision™), p 4; Decision on
the Prosecutor’s Second Motion for the Admission into Evidence of Written Statement by Deceased Witness
Bajram Sopi, Pursuant to Rule 92bis(C), 18 Apr 2002 (“Second Decision™), p 4.

This is not any part of the prosecution case in this present matter.

24

25
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Where the prosecution case is that the accused participated in a joint criminal enterprise, and is
therefore liable for the acts of others in that joint criminal enterprise,”® Rule 92bis(A) excludes

also any written statement which §0¢s to proof of any act or conduct of the accused upon which

the prosecution relies to establish —

(g)  that he had participated in that Joint criminal enterprise, or

(h) that he shared with the person who actually did commit the crimes charged the requisite
intent for those crimes.?’

Those are the “acts and conduct of the accused as charged in the indictment”, not the acts and

conduct of others for which the accused is charged in the indictment with responsibility. 2

12 This interpretation gives effect to the intention of Rule 92bis, which (together with the

concurrent amendments to Rules 89 and 90)™ was to qualify the previous preference in the Rules

26

In Prosecutor v Tadié, IT-94-1-A, Judgment, 15 July 1999 (“Tadic Judgment”), at par 220, this liability is
described as that of an accomplice.

Tadi¢ Judgment, par 196;  Prosecutor v Brdanin & Talié, IT-99-36-PT, Decision on Form of Further
Amended Indictment and Prosecution Application to Amend, 26 June 2001, par 31.

% See also Prosecutor v Milosevié, IT-02-54-T, Decision on Prosecution’s Request to Have Written Statements
Admitted Under Rule 92bis, 21 Mar 2002 (“Milosevi¢ Decision”), par 22: “The phrase ‘acts and conduct of
the accused’ in Rule 92bis is a Plain expression and should be given its ordinary meaning: deeds and
behaviour of the accused. It should not be extended by fanciful interpretation. No mention is made of acts
and conduct by alleged Co-perpetrators, subordinates or, indeed, of anybody else. Had the rule been
intended to extend to acts and conduct of alleged Co-perpetrators or subordinates it would have said so.”
Tadi¢ Judgment, par 248,

At the same time that Rule 92bis was introduced, Rule 90 was amended by deleting par (A), which stated:
“Subject to Rules 71 and 71bis, witnesses shall, in principle, be heard directly by the Chambers”, and
Rule 89 was amended by adding par (F), which states; “A Chamber may receive the evidence orally or,
where the interests of justice allow, in written form”,

27

29
30
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Far from being an “exception” to Rule 89, as the appellant claims,*® Ryje 92bis identifies a

particular situation in which, once the provisions of Rule 92p;s are satisfied, and where the

The proximity to the accused of the acts
and conduct which are described in the written Statement is relevant to thig further

determination. ¢ Moreover, that Proximity would also be relevant to the exercise of the Trial

' Prosecutor v Kordi¢ & Cerkez, IT-95-14/2-AR73 5, Decision on Appeal Regarding Statement of a Deceased
Witness, 2] July 2000 (“Kordi¢ & Cerkez Decision”), par 19,

32 IT-95-14/1-AR73, Decision on Prosecutor’s Appeal on Admissibility of Evidence, 16 Feb 1999 (“Aleksovsi

Decision™), par 15, The relevant passage is quoted in a footnote to par 27, infia.

Interlocutory Appeal, p 10,

The admission into evidence of written statemnents made by a witness in liey of their oral evidence in chief ig

33
34

statement: Unterpertingerv Austria, Judgment of 24 Nov 1986, Series A no 110, pars 31-33; Kostovski v
The Netherlands, Judgment of 20 Nov 1989, Series A no 166, par 41; Vidat v Belgium, Judgment of 22 Apr
1992, Series A no 235-B, par 33; Liidi v Switzerland, Judgment of 15 June 1992, Series A no 238, par 49;
Artner v Austria, Judgment of 28 Aug 1992, Series A no 242-A, pars 22, 27: Saidi v France, Judgment of
20 Sept 1993, Series A no 261-C, pars 43-44;  Doorson v The Netherlands, Judgment of 26 Mar 1996,
par 80; Van Mechelen v The Netherlands, Judgment of 23 Apr 1997, Reports of Judgments and Decisions,
1997.111, pars 51,55; 4 Mv Italy, Judgment of 14 Dec 1999, 1999.1x Reports of Judgments and Decisions,
par25; Lucqv Italy, Judgment of 27 Feb 2001, 2001-]1 Reports of Judgments and Decisions, pars 39-40;
Solakov v Former Yugoslav Republic of Macedonia, Judgment of 31 Ot 2001, appl No 47023/99, par 57)
** Rule 92bis(E).
MiloSevié¢ Decision, par 22,

Case IT-98-29.AR73.2 9 7 June 2002
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14, The exercise of the discretion as to whether the evidence should be admitted in written
form at all becomes more difficult in the special and sensitive situation posed by a charge of
command responsibility under Article 7.3 of the Tribunal’s Statute. That is because, as the

subordinates was widespread, the inference s often drawn that, for example, “there is no way
that [the accused] could not have known or heard about [it]”,* or “[the accused)] had to have

been aware of the genocidal objectives [of his subordinateg]”, %

15.  In such cases, it may well be that the subordinates of the accused (or those alleged to be
his subordinates) are so proximate to the accused that either (a) the evidence of their acts and
conduct which the prosecution seeks to prove by a Rule 92bis statement becomes sufficiently
pivotal to the prosecution case that it would not be fair to the accused to permit the evidence to
be given in written form, or (b) the absence of the opportunity to Cross-examine the maker of the
statement would in fairness preclude the use of the Statement in any event. [t must be
emphasised, however, that the rejection of the written statement in any of these situations is not

based upon any identification of that person’s acts or conduct with the acts or conduct of the

accused.

37

Prosecutor v Brdanin & Tali¢, 1T-99-36-T, (Confidential) Decision on the Admission of Rule 92bis

Statements, 1 May 2002, par 14 [A public version of this Decision was filed on 23 May 2002,]

* Prosecutor v Delali¢ et al, IT -96-21-A, Judgment, 20 Feb 2001 (“Delali¢ Judgment”), par 241, There is a
helpful list of indicia as to whether a superior “must have known” about the acts of his subordinates
provided in the Final Report of the UN Commission of Experts (M. Cherif Bassiouni, Chairman),
established pursuant to Security Council Resolution 780 (1992), 27 May 1994 (s/ 1994/674), under the
heading “II Applicable Law - D, Command Responsibility”.

» Prosecutor v Delalié et al, IT -96-21-T, Judgment, 16 Noy 1998, par 770.

Prosecutor v Krstié, IT-98-33-T, 2 Aug 2001, Judgment, par 648,

Case IT-98-29-AR73.2 10 7 June 2002
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19.  The Tria] Chamber’s Decision in relation to the Xpert’s statement deals in careful detai]
with the arguments raised as to the statement’s compliance with the requirements of
Rule 92bis,*! but it does not discuss any issue of discretion as might have been expected if that

issue had been considered by the Trial Chamber. This may wel] be because counse] for the

has yet to give oral evidence concerning it.*? The Tria] Chamber concluded that the opportunity
which the accused had to cross-examine those witnesses made up for the absence of such an
opportunity in relation to the now deceased Hadija Caveéi¢.® p may well be - it is not possible
to tell on the rather limited material before the Appeals Chamber — that the evidence of those
witnesses will reduce or ceven remove any suggestion that the statement of Hadija Caveig, despite
the absence of the Opportunity to cross-examine him, is sufficiently pivotal to the prosecution
case that the shell was fired by subordinates of the accused as to render it unfair (because of thejr
immediate proximity to him) to permit the evidence to be given in written form, The Appeals
Chamber is, therefore, not in a Position in this case to exercise its own discretion in the place of

the Trial Chamber ag it ordinarily would be, In these circumstances, and in the light of the

' First Decision,

2 Ibid, p 3,
$ Ibid, p 3,
cf Prosecutor v Milosevié, IT—99-37-AR73, IT-01-50-AR73 & IT-O]-SI-AR73, Reasons for Decision on

Prosecution Interlocutory Appeal from Refusa] to Order Joinder, 18 Apr 2002 (“Milosevi¢ Appeal
Decision"), pars 4, 6,

Case IT-98-29-AR73.2 12 7 June 2002
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uphold the appeal against the order made in the First Decision so that the matter may be returned
to the Trial Chamber for it to consider the exercise of its discretion in accordance with this

present Decision in relation to the statement of Hadija Caveig.

evidence being given orally. On the other hand, the prosecution submits, Rule 92bis(C)
contemplates statements made by persons who cannot be called to give evidence, and that its
purpose is to permit the “best” evidence available to be given.*® The prosecution claims support
for this submission in the fact that, whereas both Rule 92bis(A) and Rule 92bis(D) (which

* Response, pars 7-8.
% Ibid, pars 12-13.
The express mention of one person or thing is the exclusion of another (Co Litt 210a).

Case IT-98-29-AR73.2 13 7 June 2002
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witness’s evidence in proceedings before the Tribunal. Ryle 92bis(C), however, does nor

provide a separate and self-contained method of producing evidence in written form in liey of

probative value” — permits the admission of hearsay evidence (that is, evidence of statements
made out of court), in order to prove the truth of such Statements rather than merely the fact that

they were made. Hearsay evidence may be oral, as where a witness relates what someone else
y y y

8 Response, pars 15-24,

* Aleksovski Decision, par 15: “It ig well settled in the practice of the Tribuna] that hearsay evidence is
admissible. Thus relevant out of court statements which a Trial Chamber considers probative are admissible
under Rule 8%(C). This was established in 1996 by the Decision of Trial Chamber 11 jn Prosecutor v. Tadi¢
{IT-94-1-T, Decision on the Defence Motion on Hearsay, 5 Aug. 1996 (‘ Tadié Decision’)] and followed by
Trial Chamber [ i Prosecutor v. Blaski¢ (IT-95-14-T, Decision on Standing Objection of the Defence to the
Admission of Hearsay with no Inquiry as to jtg Reliability, 26 Jan. 1998 (‘Blaski¢ Decision’)]. Neither
Decision was the subject of appeal and it is not now submitted that they were wrongly decided.
Accordingly, Trial Chambers have a broad discretion under Rule 89(C) to admit relevant hearsay evidence.

[footnote continued On next page)
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had told him out of court, or written, as when (for example) an official report written by someone
who is not called as a witness is tendered in evidence. Rule 89(C) clearly encompasses both
these forms of hearsay evidence. Prior to the addition of Rule 925is, the statement of a witness
made to an OTP investigator who had died since making it had been admitted into evidence by a
Trial Chamber pursuant to Rule 89(C), in Prosecutor v Kordié & Cerkez®® The Appeals
Chamber overruled that decision on the basis that the discretion to admit hearsay evidence under
Rule 89(C) had to be exercised so that it was in harmony with the Statute and the other Rules to
the greatest extent possible,' and only where the Trial Chamber was satisfied that the evidence
was reliable.”> To some extent, the Kordi¢ & Cerkez Decision by the Appeals Chamber was
dependent upon the preference in the Rules at the time for “live, in court” testimony,*® but its
insistence upon the reliability of hearsay evidence was maintained in relation to hearsay written

statements, despite the qualification of that preference (see par 12, supra), when Rule 92bis was

introduced as a result of that decision.

28.  Rules 92bis(A) and Rule 92bis(C) are directed to written statements prepared for the
purposes of legal proceedings. This is clear not only from the fact that Rule 92bis was
introduced as a result of the Kordic & Cerkez Decision but also from its description of the
written statement as being admitted “in lieu of oral testimony” in Rule 92bis(A), as well as the
nature of the factors identified in Rule 92bis(A) in favour and against “admitting evidence in the
form of a written statement”. Rule 92bis(D), permitting the transcript of a witness’s evidence in
proceedings before the Tribunal to be admitted as evidence, is similarly directed to material

produced for the purposes of legal proceedings. Rule 92bis as a whole, therefore, is concerned

Since such evidence is admitted to prove the truth of its contents [Tadi¢ Decision, pars 15-19], a Trial
Chamber must be satisfied that it is reliable for that purpose, in the sense of being voluntary, truthful and

of Judge Stephen’s concurring opinion).”
% 1T-95-14/2-T, 21 Feb 2000, Transcript p 14,701,
' Kordi¢ & Cerkez Decision, par 20,
2 Ibid, pars 22-24.
s 1bid, par 19.
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29.  Unlike the civil law, the common law permits hearsay evidence only in exceptional

written statements given by prospective witnesses to QTP investigators, as questions concerning
the reliability of such statements have unfortunately arisen,’® from knowledge gained in many
trials before the Tribunal as to the manner in which those written statements are compiled.*®
Rule 92bis has introduced that emphasis.

 See, generally, Myers v Director of Public Prosecutions [1965] AC 1001,
5 Kordi¢ & Cerkez Decision, par 27; Prosecutor v Naletili¢ & Martinovié, IT-98-34-T, Confidential Decision

56
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that which falls within its terms. By analogy, Rule 92bis is the lex specialis which takes the

admissibility of written statements of prospective witnesses and transcripts of evidence out of the

2 The “probability of the said statements”

32, The appellant submits that neither of the decisions under appeal indicates that the Trial
Chamber had “engaged in evaluation of the requirements prescribed under Ruyle 92bis(C)(i)".%7
By admitting the written statement of a deceased witness “without previously attempting to
establish its probability”, the appellant says, the decision of the Trial Chamber is opposed to the
provisions of that Rule.”® The “failure to engage in establishing the probability of the said
statements” is also alleged to have caused the Trial Chamber to fai] “in a reliable manner to
establish facts on the basis of which these statements wil] be assessed”.’® The submission is later
repeated in these terms: “Trial Chamber in the contested decisions [...] did not proceed in

accordance with the Rule 92bis(C)(i) and in view of this error, the contested decisions are legally
untenable. s

33.  The appellant has misread Rule 92bis(C)(i). For convenience, the terms of Rule 92bis(C)
are repeated:

(C) A wrritten statement not in the form prescribed by paragraph (B) may nevertheless

be admissible if made by a person who has subsequently died, or by a person who
can no longer with reasonable diligence be traced, or by a person who is by reason
of bodily or menta] condition unable to testify orally, if the Tria] Chamber:

Interlocutory Appeal, p 3.
*® Ibid, p 4.

® Ibid, p 4.

® Ibid, p 11.
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(i) is so satisfied on a balance of probabilities; and
(1i) finds from the circumstances in which the statement was made and recorded
that there are satisfactory indicig of itg reliability,

What Rule 92bis(C)(i) requires is that the Trial Chamber be satisfied on a balance of
probabilities that the written statement was “made by a person who has subsequently died, or by

of bodily or mental condition unable to testify orally”. That is made clear by the use of the
words “if the Trial Chamber [-..] is so satisfied” immediately following those words.®! The
requirements of Rule 92bis(C)(i) have nothing to do with the “probability” or any other

characteristic of the statement itself, The assessment of the reliability of that statement is the
subject of Rule 92bis(C)(ii).

evidence were dead, coupled as it was with a death certificate for each of them. This objection
by the appellant is rejected.

3 The reliability of the statements

35.  The appellant submits that the Trial Chamber “djd not engage in establishing the question
of reliability”.®? This submission has not been developed in his Interlocutory Appeal in any way.

The reliability of the statements had been contested before the Trial Chamber and the Trial

k]

reliability within the meaning of Rule 92bis(C)(ii),” but also that each had “probative value
within the meaning of Rule 89(C)”.%* The appellant has criticised the Trial Chamber’s reference

to Rule 89(C) as “an error on a question of law” % saying that there was no need to have recalled

Chamber has already stated, evidence is admissible only if it is relevant and it is relevant only if
it has probative value, general propositions which are implicit in Rule 89(C).% The Trial

Chamber need not have referred to Rule 89(C), but it did have to be satisfied that the evidence in

s Emphasis has been added to the word “so™,
*2 Interlocutory Appeal, p 3.

% First Decision, p 3; Second Decision, p 4.
™ First Decigion, p 3; Second Decision, p 4.
*Interlocutory Appeal, p 9.

o Paragraph 31, supra.
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36.  The prosecution is correct in its assertion that the appellant has not in this appeal

satisfactory indicia of the reliability of each statement in the circumstances in which it was made

and recorded.®” Thoge findings of fact can be interfered with only if the appellant demonstrates

open to appellate review.
37.  The appellant’s complaint is rejected.

4 Application of Rule 9255 to expert witnesses

38.  The appellant submits that Rule 924is does not relate to expert witnesses, whose evidence
is admissible only under Rule 94bis, so that the evidence of Hamdija Cavéié, the chemical
engineer, was inadmissible under Rule 92bis.® Rule 94bis provides:

Rule 94pis
Testimony of Expert Witnesses

(A) The full statement of any expert witness to be called by a party shall be disclosed
within the time-limit prescribed by the Trial Chamber or by the pre-trial Judge.

(i) itaccepts the eXpert witness statement; or
(if) it wishes to cross-examine the expert witness,

(C)If the Opposing party accepts the statement of the expert witness, the staternent may
be admitted into evidence by the Trial Chamber without calling the witness to testify
in person,

Response, par 22.

Tadié Judgment, par 64,  Prosecutor v Aleksovski IT-95-14/ 1-A, Judgment, 24 Mar 2000, par 63;
Prosecutor v Furundsija, 1T-95-17/ 1-A, Judgment, 21 July 2000, par 37; Delali¢ Judgment, pars 434-435,
459, 491, 595; Prosecutor v Kupreskié et al, IT-96-16-A, Judgment, par 30.

MiloSevié¢ Appeal Decision, par 6.

Interlocutory Appeal, po.
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contrary, must be regarded as being subject to the same formal distinction.”! The Appeals
Chamber does not accept the appellant’s submissions.

Rule 66(A)(ii) or the witnesses whose summaries are to be disclosed by the accused pursuant to
Rule 65ter. In this sense, there is a clear distinction made in Rule 92bis between expert

witnesses and other witnesses.

& Ibid, p 9,
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42. Tt is unclear whether this particular objection was taken by the appellant before the Trial
Chamber, but it is obvious that, if it had been, the only reasonable conclusion which would have
been open to the Trial Chamber in relation to this issue was to have admitted the statement under

Rule 92bis. The appellant’s objection is rejected.

5 Admissibility of part of a written statement

43.  The appellant submits that, in relation to the statement of Bajram Sopi (described in
par 4, supra), it is not in the interests of Justice, and it is to the detriment of his fair trial, not to
have admitted that part of that statement which, it is said, states:7?

{...] the fact that in the school, which was located in the vicinity of his house, the army
was stationed there from where it was going to the first front combat line, that he took
part in bringing food for the amy, and other facts which prove that he was not a
civilian, and that he was present in the zone of legitimate military targets.

The appellant asserts that he should have been given the opportunity to present his stand in

relation to this part of the statement, to argue that it should have been admitted because he was
unable to cross-examine this witness.”?

44.  The clear suggestion in those submissions that the appellant was not given the
opportunity to put these arguments at the trial is entirely without merit. A response to the
prosecution’s motion to admit the evidence was filed by the appellant on 8 April.” Its concemns
were directed to what are described as the statement’s “many inconsistencies and imprecise
information” as to incident 11 in the schedule to the indictment, the absence of detail as to the
wounding of the witness’s wife (which was recounted in a part of the statement not tendered by
the prosecution) and, in very general terms, the “poor and incomplete explanation of the facts

from his short written statement”, Significantly, the response made no mention of the arguments

7 Interlocutory Appeal, pllL

™ Ibid,p 11,

* Reply to the Request of the Prosecutor to Present the Evidence in Accordance to [sic] Rule 92bis(C), 8 Apr
2002, signed by Ms Pilipovié as lead counsel.
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now put before the Appeals Chamber. The appeal process is not designed for the purpose of
allowing parties to remedy their own failings or oversights at the trial.

45. Moreover, the written statement which was admitted into evidence makes no mention of
the witness taking part in bringing food for the army, or any other fact which may prove that he
was not a civilian, as the Interlocutory Appeal suggests. Even if the witness could be regarded as
a combatant at some earlier time, it is not clear from the statement how he lost his civilian status
when he was collecting firewood at the time the other man present was shot. There was no
mention in the statement of “legitimate military targets” unless this describes the school building
behind the witness’s house which (the statement says) had been “levelled” the year before this
incident, but which had at that carlier time been used to house military units. If this
interpretation was disputed, it was open to the appellant to raise that issue in the cross-
examination of another witness to the same incident, one Nura Bajraktarevié. No detriment to

the fair trial of the appellant has so far been demonstrated by the non-tender of this part of the
statement.

46. It must be emphasised that Rule 92bis(C) makes specific provision for the admission of
part only of a written statement of a witness,” and that it is for the Trial Chamber to decide, after
hearing the parties, whether to admit the statement in whole or in part.’ Notwithstanding the
argument of the prosecution to the contrary,”” it is nor its “prerogative” to determine how much
of the statement is to be admitted. Where that part of the written statement not tendered by the
prosecution modifies or qualifies what is stated in the part tendered, or where it contains material
relevant to the maker’s credit, the absence of any opportunity to cross-examine the witness
(which must be the case where Rule 92bis(C) is concerned) would usually necessitate the
admission of those parts of the Statement as well. There is no foundation for the appellant’s

argument that, if the statement includes material which is irrelevant, the whole of the statement

must be rejected.”

47.  The appellant’s objection is rejected.

 Rule 92bis(A).

Rule 92bis(E).

Response, par 69,
Interlocutory Appeal, pll

~ N w3
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Disposition
48.  For the foregoing reasons:
(1)  The appeal against the Trial Chamber’s First Decision (given on 12 April 2002) is

allowed, so that the matter may be returned to the Trial Chamber for it to consider the

exercise of its discretion in accordance with this present Decision in relation to the

statement of Hamdija Cavéid.

(2)  The appeal against the Trial Chamber’s Second Decision (given on 18 April 2002) is
dismissed.

Done in English and French, the English text being authoritative.

Dated this 7" day of June 2002,

At The Hague,
The Netherlands.
yamld Nt
Judge David Hunt
Presiding Judge
[{Seal of the Tribunal]
Case IT-98-29-AR73.2 23
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