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I. INTRODUCTION

I. The Prosecution files this Motion pursuant to Rule s 54 and 73 o f the Rules o f

Procedure and Evide nce seeking an order directing the Acting Registrar to disclose

mater ials related to the Accused ' s use of privileged access telephone lines.

') Following cross-examination o f the Accused on 16 Nov ember 2009 and 25

Nove mber 2009 on the subject of his use of privileged access teleph one lines, in

parti cular with respect to events on 29 May 2009, the Prosecution sought to obtain

information from the Acting Registrar by way of a letter dated 2 Dec ember 2009 and

attached to this Motion as Annex A.

3. In a letter dated 15 December 2009 and atta ched as Annex B, the Acting Registrar

deni ed the Prosecution ' s requests.

4. The Prosecution seeks relief from the Trial Chamber as set out in this Motion.

5. Additionally, in view of the advanced stage o f the cros s-examination of the Accused

and the fact that the Motion relates to mat erial to be used in cross-examination, the

Prosecution requests an expedited timetable for the Defence response and the

Prosecution repl y (if any).

II. ARG UMENT

6. In its "Decision on Prosecution Motion for an Order Prohibiting Contact between the

Accused and Defence Witnesses or Alternative Relief' , the Trial Chamber noted that

"where there is a possibility that a witness's testimony has been contaminated by

communication with another witness, the appropriate remedy is for the credibility o f

the witnesses to be tested in cross-examination ." I This was one of the purposes of the

cross-examination of the Accused on 16 November 20092 and 25 November 2009 3 in

relati on to the incident of 29 May 2009. The information sought in this Motion is

accessible by the Registrar, is not privileged, and is necessary to test adequately the

evidence of the Accused in relati on to the use o f his privileged access telephone line.

By refusing the Prosecution's reque st in its totality, the Acting Registrar has depri ved

I Prosecu tor v. Taylor, SCS L-03- I-T-R32, "Decis ion o n Prosecuti on Moti on for an Order Prohi biting Contact
betwee n the Acc used and Defen ce Witnesses o r Alterna tive Relief" 14 August 200 9, para. 3 1.
2 Transc ript, 16 Novembe r 2009, 3 1720-3 1733.
.1 Transc ript, 25 November 2009, 32399-32405.
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the Prosecution of its ability to exercise to the fullest extent its fair-trial right to

challenge evid ence through cross -examination.

7. The ICTY Appeals Chamber considered in the Krajis nik case that "a par ty is always

entitled to seek material from any source to assist in the preparation of its case if the

material sought has been ident ified or described by its general natu re and if a

legitimate forensic purpose for such access has been shown".4 Th e material curre ntly

sought is as follows:

I. All records or logs maintained by the ICC Detention Ce ntre, or SCSL

Registry, of phone ca lls received for Mr. Taylor or dialed out for Mr.

Taylor on 29 May 2009, including the names give n and cor responding

telephone numb ers for these calls, the times of the calls, and the duration

of the ca lls;

II. All phone bills related to calls made by Mr. Taylor on 29 May 2009;

III. Any and all incident reports relating to events on the 29 May 2009 from

the ICC Detention Centre;

IV. A list of all phone numb ers designated tor Mr. Supuwoo d as privileged

communica tion lines for the period during which Mr. Taylor has been in

custody;

v. All records or logs maintained by the ICC Detention Ce ntre, or SCSL

Registry, o f phone calls recei ved for Mr. Taylor or dialed out for Mr.

Taylor in relation to the phone numbers designated for Mr. Supuwood as

privileged communication lines for the period during which Mr. Taylor

has been in custody.

VI. All records of policies and limitations regard ing the use of privileged and

non-privileged phone lines concerni ng Mr. Taylor.

VII. All record s of advisements given to Mr. Taylor as to these policies and

limitati ons and all acknowledge ments by Mr. Taylor of his awa reness of

these po licies and limitations, particularly the limitations on passing the

phone to other persons.

-I Prosecutor v. Krajisnik , IT-00-39-A. "Decision on Urgent Prosecution Req uest to Direct the Regist ry and Kraj isnik
to Disclose certain Correspondence and Decisions", 30 Oc tober 200S, p. 2.
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8. Th e material sou ght is relevant and necessary to an effective cross-examination and

thu s serves a legitimate forensic purpose in two main ways. First, there is reason to

beli eve, having re ference to informat ion conceming the incide nt on 29 May 2009 that

the ICC Detention Ce ntre previously pro vided to the SCSL Registry, that the material

requested in thi s Moti on will dir ectl y imp each the swom testimon y of the Accused

co nce mi ng th is inc ide nt. Thus, the materi al will contribu te towards the COUl1's quest

for the tru th. An acc used ' s willingness to deceive the Tri al Chambe r on any issu e is

relevant to his credibility in relation to all 0 f his testimony.

9. Mr. Taylor has provid ed three co ntl icting vers ions o f the events whic h occurred on

29 May 2009, first in his account to the Cus tody Offi cer at the ICC Detention Centre

on the day of the inc ide nt, secondly during cross-examination on 16 No vember 2009

and finally during cross-exami natio n on 25 November 2009.

10. Th e e-ma il message from the Deputy CCO of the ICC Detention Centre, attached as

Confidential Annex C (and previously provided to the Co urts) indicates that Mr.

Taylor explained to the Cu stod y Officer on the date of the incident that his Defence

team was in Africa and since so me members had no access to a mob ile phon e, all

needed to use Mr. Supuwoods phone. O n 16 Novembe r 2009, Mr. Taylor stated:

"Well, in part there was a mix-up with Mr. Supuwood being in one room and I 'm

speaking to him while I'm speaking to a prospective witness and then so meone called

me to ge t to him from another room"." On 25 November 2009, Mr. Taylor testified

that during the first call to Mr. Supuwood the telephon e was handed by Mr.

Supuwood to an investigator, Mr. Grey, and Mr. Supuwood then ca lled in to the ICC

Detenti on Centre to speak to Mr. Taylor without knowing that Mr. Taylor was still

engaged in the firs t ca ll. ' Accordin g to Mr. Taylor, Mr. Supuwood has two

teleph ones, one having a Ghana ian number and the oth er having a Liberia n number .f

Mr. Taylor testified that both phones were being used by Mr. Supuwood, who had

5 Prosecutor v. Taylor. SCSL-03-0 1-T-808. Public with Confi dential Annexes A to B. " Prosecuti on Motion for an
Order Prohibiting Co ntact between the Acc used and Defen ce Witnesses or Alte rnati ve Relief', 10 July 200 9,
Confidential Annex B.
(, T ranscript, 16 November 2009 , 3 1724.
7 T ranscript, 25 Novemb er 2009, 32400 -32402 .
s Transcript, 25 November 2009, 32402.
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simply passed one call to Mr. Grey, an inves tigator based in Liberia.9 The material

sought will be used to cast further doubt on Mr. Taylor ' s credibility by challenging

his varying versio n of eve nts and vario usly expressed understanding of the scope of

his privileges.

11 . Secondly, the material sought will ass ist in demonstrating that the Accused engaged

in a subterfuge in order to have unmonitored communications with unknown third

parties, possibly including Defence witnesses. The Accused has admitted in his

testimony that the Ghanaian phone company includes call-forwarding services.l"

The telephone records showing an incoming call from Mr. Supuwood while the

Accused was still engaged in the first conversation on the Ghanaian number assigned

to Mr. Supuwood will further demonstrate that the Ghanaian line was used in order

for Mr. Tay lor to communicate with persons other than his assig ned counsel.

12. Because the Accused's subterfuge was successful, the ident ities of the persons

contacted and the content of the conversations is unkn own. However, the fact that

the accused engaged in this subterfuge in order to have unmonitored conversations

raises concerns as to the possible taint ing of the evidence of Defence witnesses. This

Trial Chamber has recognized that the risk of evidence becoming tainted by

communications between a party and a witness is greater than the risk of evidence

becoming tainted by communications between two witnesses because "[ujnlike a

witness, a party has a definite cause to pursue and therefore a motive to influence the

. f a witness" IItestimony 0 a witness .

13. The only change in circumstances since the 29 May 2009 incident is that Mr.

Supuwood is now a full counsel on the Defence team, and there is therefore no

reason to believe the practi ce has stopped. Thus the risk continues that the Accused is

having unmonitored conversations with witnesses by means of Mr. Supuwood's

phone being given to third parties or calls to Mr. Supuwood being forwarded to third

parties. The material sought will assist the Prosecution in exploring the risk of

tainted evidence and consequently the credibility of both the Accused and Defence

<) Tra nscript , 25 November 2009 , 32400.
10 Transcript , 16 November 2009 ,31 728 .
II Prosecutor v. Brima. Komara, Kauu, SCS L-04- 16-T-412, "Decision on Confi dential Urgent Joint Defenc e Motion
to Exclude Evidence given by Witness TF I-158 based on Lack of Authenticity and Vio lation of Rule 95" , 10
Octo ber 2005, para. 17,

Prosec utor v. Tay lor, SCSL-03-0 1-T 5



witnesses 111 cross-examination as indicated 111 the Tri al Chamber 's previou s

decision . l'

14. The Acting Registrar justified her deni al of the Prosecution 's request by referring to

her "d uty to ensure that the right s of the Accused, including the light to hold, at any

time, pri vileg ed communications with the counsel of his own choosing , be respected"

and her belief that providing the Prosecution with "the logs of names, numbers and

times Mr. Taylor communicates with his defence team would infringe upon that

right". However, nothing in the information sought by the Prosecution would in any

way interfere with the Accused ' s right to unrestricted and unmonitored

communication with his counsel , including Mr. Supuwood. ':' Th e Acting Registrar

did not explain wh y she beli eved that providing the requested information could

infringe upon the right of the Acc used to hold privil eged co mm unications with

counsel. T he Prosecution does not see k to learn the content o f any co mmunica tion

between Mr. Taylor and his counsel and none of the material covered by thi s request

concern s materi al gov erned by cli ent-counsel privilege.

15. Rule 97 of the Rul es of Pro cedure and Evi dence pro vid es that communications

between lawyer and client shall be regarded as pri vileged . Th e pri vilege relates to

the content of communications and not to the existence of communications. An ICTY

Trial Chamber has held as follows:

Lega l professional privilege is a rule of evidence, which provides that

con fidential com munications between legal practitioner and client made for the

sole purp ose of the client obtaining, or the legal practitioner giving, legal advice or

for use in exis ting or contemplated litigation, canno t be given in ev idence nor

disclosed by the client or by the legal practitioner, without the consent of the client.

Lega l professional privilege is the privilege of the client and not the legal adviser.

The Tria l Chamber emphas izes that legal professional privilege extends

only to confidential com munications and documents that come into exis tence or are

12 Prosecutor F. Taylor, SCSL-03- 1-T-::13 2, " Decision on Prosecution M ot ion for an Orde r Prohibiting Con tact
between the Accused and Defence W itnesses or Alternative Relief ', 14 Aug ust 2009, para. 31 .
1.1 The question of the assignment of co unsel is a matter for the Acc used and Regi stry and the Prosec ution is not
seeking any restriction on the Acc used's right to pri vileged comm un ications with his counsel.

Prosecutor v. Ta.vlor, SCSL -03-0 I-T 6



generated for the purpose of grvmg or getting legal advice or in regard to

prospective or pending litigation.14

16. The curre nt requ est co ncerns only the records of phone ca lls made through the ICC

Detention Centre between the Accused and his legal representatives as well as poli cy

documen ts and inci dent reports. T here is nothing in the requested material that

amounts to co nfidential communication s between cli ent and counse l made for th e

purpose of legal proceedings.

III. CONCLUSION

17. For these reaso ns the Prosecution requests that the Trial Chamber order the Acting

Registrar to provide the materials set out at paragraph 6 above. Further. the

Prosecution reques ts an expedited timetabl e for filings and a determination of this

matter. and for compliance with any eventua l order to th e Ac ting Registrar.

Filed in The Hague.

13 January 20 10.

For the Prosecution .

Brenda J. Hollis
Principal Trial Attorney

I .. Prosecutor v. Brdanin, IT-99-36-T, "Decision on 'M otion for Product ion of Documents - Dzon lic Tes timony' of
I 1 March 2002", 9 ApriI 2002 , paras 6-7.
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~
SPECIAL COURT FOR SIERRA LEONE

OFFICE OF THE PROSECUTOR
IU~1U KENY ..\T T A R ,)AD ' NE W ENG LAND ' FR EE TO W N ' S I E RR A LEO N E

PHONE: q 21296 \ <)q 15 Exrensiun: 1787000 or +)C) 0831 257000 or . 232 22 297000

[,AX: Exrensiou. 1787> 66 or +390811 257\ 66 or +2\222297366

2 December 2009

Binta Mansaray
Acting Registrar
Special Court for Sierra Leone

Re: The Accused's use of privileged access lines while in detention

Dear Madam Acting Registrar,

The Office of the Prosecutor formally requests materials related to the Accused's use of
privileged access phone lines. This request is further to our discussion of 18 November 2009
regarding testimony given by the Accused concerning the manner in which he is using
privileged access lines at the ICC Detention facilities . The request seeks materials in the
possession of the Special Court for Sierra Leone and of the ICC. Accordingly, the OTP
requests the following:

I. All reports and records from the detention unit, including all statements made by Mr.
Taylor, relating to the incident of 29 May 2009 wherein Mr. Taylor was supposedly
contacted by two persons using the name Supuwood. As you wiII recall, while Mr.
Taylor was supposedly talking with Assistant Counsel James Supuwood, another call
came in from a person also identifying himself as Mr. Supuwood.
All records or logs of phone calls received for Mr. Taylor or dialed out for Mr. Taylor
on that date, inc luding the names given by individuals who called in to speak to Mr.
Taylor and the time and phone numbers dialed for calls placed out on behalf of Mr.
Taylor.

.1. A list of all phone numbers designated for Mr. Taylor's Defence team as privileged
communication lines from his transfer to The Hague to date.

4. All records of policies regarding the use of privileged and non-privileged phone lines
by detainees, specifically Mr. Taylor, and all records of advisements given to Mr.
Taylor and/or his Defence team as to these policies.

5. All acknowledgements by Mr. Taylor and /or his Defence team that he and /or they are
aware of these policies and limitations, particularly the limitations on passing the
phone to other persons.

6. A record of all phone calls Mr. Taylor has made to privileged access lines designated
as belonging to Mr. Supuwood, from the start of Mr. Taylor'S detention in The Hague
to date.

7. To be informed o f what communication has taken place with the ICC Head of
Detention regarding these communications and Mr. Taylor's admissions concerning
the misuse of such lines.

8. To be informed of what action the Registry is taking, and what action the Registry is
aware of that the ICC Detention is taking, to ensure that Mr. Taylor not be allowed to
co ntinue the misuse and abuse of the privileged phone line rules.



We wish to make clear we are not seeking the content of any communication between Mr.
Supuwood and Mr. Taylor but only the dates and times of any phone calls made or
received.

These records are necessary in light ofMr. Taylor's testimony to the following on 16
November 2009 (see tria l transcript of 16.11 .09, starting at page 31722):

• That his understanding was that privileged communications were not restricted to his
Defence counselor Defence team members;

• That he has spoken with prospective witnesses on these phone lines;
• That he believed he was authorised to speak to prospective witnesses on such lines in

the presence of his counsel , and that his counsel, specifically Mr. Supuwood and
l.ansana Karnara. had told him this was permitted;

• That on certain occasions he would receive a call on a privileged line from his
counsel and would then be invited to speak to a prospective witness;

• That he was never provided with any written document from the Registrar indicating
that he could not speak on such privileged lines to prospective witnesses;

• That he has been speaking with prospective witnesses for three or four months;
• That during such conversat ions, Mr. Supuwood is present;
• That the two telephones belonging to Mr. Supuwood have the ability to call-forward,

which would allow Mr. Taylor to be put in contact with anyone anywhere in the
world .

Further, Mr. Taylor gave two contradictory explanations for the incident in question . The first
occ urred during the above referenced testimony on 16 November 2009, and the second
occ urred during his testimony on 25 November 2009 (See trial transcript for 25 November at
page 32399 et seq.).

In order to effectively challenge Mr Taylor's evidence and his credibility on this matter, the
Prosecution urgently needs the information listed above. In that regard, it should be noted that
the Trial Chamber has stated the Accused may have contact with potential witnesses but
subject to the Prosecution 's right to cross examine on such contact. The Trial Chamber did
not. of course, state that the Accused may use privi leged access lines to contact such
witnesses . Any delay in obtaining the information will nece ssarily delay the completion of
Mr. Taylor's cross-examination.

I thank you for your attention to thisurge~est.

----~y, ( -,

,, ~~
=eJJK~'"
Actin~ecutor
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SP EC I A L C OU RT FOR SI E R R A LEONE
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Mr. Joseph Kamara
Acting Prosecutor

Special Co urt for Sie rra Leone

!5 Decem ber, 2009

Dear Acting Prosec utor,

I am in receip t of you r let ter dated. 2. Decem ber 2009 and would like to ap ologise for the
delay in responding. A~ you are aware, I was away on m ission for the past three weeks.

1 take note of your concern regardi ng the Accu sed 's Ui;e of pr ivileged ,lCCl~SS phone lines
and your req uest seeking materials in the po ssession of the Special C ourt Regist ry and of
the IC C Deten t ion Section.

Please rest assured that the Registry remains vigilant against any allega tions o f ab use o f
client-counsel pr ivilege and actively con tinues to mon ito r th e manner in wh ich non
privileged and privileged comm u nications arc bei ng co nd ucted .

T hat sa id, I note th at, o n 1 Ju ly 2009 , I have already provided you in for mation co ncerning
the m isuse of pri vileged access lines by the Accu sed su r round ing the 29 May 2009 incident.
You are now requesting ad d itio na l in for matio n conce rn ing that particular inciden t, as well
;15 comp lete logs includ in g names, numbers and times of calls place d on the no n-privileged
access line on that day, as well as calls placed LO and fro m the privileged lines o f Co
C ounsel Supuwood. You are also req uesting a list of names and phone numb ers o f the
designated me m bers of the Defence (earn entitled to privileged access, ;lS well ,b

in form ation concern ing the records of advisement given to the Accused and his
acknowledgeme n ts, if any, re gar ding applicable policies. Fin ally, vou are req uesting til l';

Regist ry to .i isclose any information th at could lead to conclude that the Accused h ;) ;"

adm itted misusing hi s client-cou nsel privilege.

I understan d that the' pu rpose of ','our req uest IS based o n Mr. Taylo r 's co ntradi crorv
stare rneurs on cross-exam ination o n [6 an d 2':; N ovember, and rhar you in tend to rely o n

thar in formatio n ro cha llen ge h is credibil ity.

Please note that the monitoring regime Mr . Taylor is su bject to en tirely talb with in my
rem it, pursuant to Ru le 47 of the SCS L Rules of Detent ion and , as such, constitu tes an



udministrative decision solely geared to ensure the maintenance
within the Detention Faciliry as well as to ensure that there is
with the adrninistranon of justice,

security and good order
generally no interference

As 1 have already notified you in July, there was then, and there is still today, no evidence
that the Accused was attempting to pervert the course of justice, tamper with witnesses, or
intertere with trial proceedings, 111e temporary suspension of privilege "vas exclusively put
in place to rcmedv any misundcrsranding and ensure the proper use of privileged access
lines by the Accused and his counsel", in light of this, it is my duty to ensure that the rights
of the Accused, including the right to hold, at any time, privileged communications with
the counsel of his own choosing, be respected and I believe that providing you the logs of
names, numbers and times 2\1r. lavlor communicates with his defence team would infringe
upon that right,

In light of the foregoing, regret to inform you that I will not be in a position to provide
you with the additional information you requested.

Sincerely.

Binra Mansaray
Acting Registrar
Special Court for Sierra Leone
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