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I. INTRODUCTION

1. This is the Defence’s Response to the Prosecution List of Documents Marked
for Identification During the Testimony of Charles Taylor Sought to be Admitted
into Evidence (“Prosecution Motion”),l filed on 19 February 2010, but
received by the Defence on the afternoon of Monday 22 February, with the
deadline for responding thereto being Wednesday 24 February 2010.

2. In the Defence Motion for the Admission into Evidence of 301 Documents and
Photographs Marked for Identification During the Evidence-In-Chief of the
Accused (“Defence Motion”),” filed on 19 February 2010, the Defence sets out
the applicable legal principles which in our submission govern the admissibility
of evidence. The Prosecution does not dissent from our central proposition that

the test to be applied is one of relevance.’

3.  The Defence does not object to the admission into evidence of any of the
documents used by the Prosecution during the cross-examination of the
Accused, those being MFI-302(A) to MFI-407, where the relevance and hence
admissibility of the document is for the sole purpose of challenging the
credibility of the Accused and his evidence. However, it is clear from Annex 1
to the Prosecution Motion, that the purpose for which the admission of certain
documents is sought, goes beyond mere impeachment and engages issues
relevant to the guilt of the Accused. In relation to the documents so identified,
it is submitted that the Prosecution must satisfy the “‘exceptional circumstances”
test as decided by the Trial Chamber in its Documents Decision of 30

November 2009.*

' Prosecutor v Taylor, SCSL-03-01-T-911, Public Prosecution List of Documents Marked for
Identification During the Testimony of Charles Taylor sought to be Admitted into Evidence, 19
February 2010.

2 Prosecutor v Taylor, SCSL-03-01-T-909, Public with Annex A and B Defence Motion for the
Admission into Evidence of 310 Documents and photographs marked for Identification During the
Evidence-in Chief of the Accused, 19 February 2010.

3 Prosecution Motion, para. 7.

* Prosecutor v Taylor, SCSL-03-1-T-865. Decision on Prosecution Motion in Relation to the
Applicable Legal Standards Governing the Use and Admission of Documents by the Prosecution
during Cross-Examination, 30 November 2009 (“Documents Decision™).
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Il. APPLICABLE LEGAL PRINCIPLES

4. In the Documents Decision, the Trial Chamber held that the admission of
documents containing fresh evidence deployed in cross-examination of the
Accused in order to impeach his credibility would be determined on a case-by-
case basis. However, in relation to fresh evidence probative of the guilt of the
Accused, the Prosecution would be required to establish ‘“exceptional

circumstances” before any such document would be admitted.

5. Based on that understanding of the legal position, the Defence, save for a
request for further and better particulars in relation to certain documents marked
during the cross-examination of the Accused, accepted that all documents so

produced could be admitted.

6.  However, in its Motion (Prosecution Motion) the Prosecution despite asserting
that: “Since the Prosecution was precluded from using any fresh evidence that
could potentially be probative of guilt, even for impeachment purposes only,
there is no question of the “exceptional circumstances” test arising at this
stage”,5 nonetheless, in setting out its “arguments in support of admission” in
Annex 1, on several occasions adopts language which suggests that the purpose
sought for admission of certain documents goes beyond the sole purpose of

impeachment but also implicates guilt.

III. ARGUMENT

7. The Defence identities the following instances where the Prosecution seeks the

admission of a document for a purpose going beyond mere impeachment:®

a MFI-334 (C): where it is suggested that the document not merely impeaches
the suggestion by the Accused that he was point President for peace in Sierra

13

Leone, but also that he was *“...very aware of what Bockarie was doing

because he was acting with the Accused’s knowledge and control or consent .

5 Prosecution Motion, para. 6.
¢ Prosecution Motion, Annex 1.

SCSL-03-01-T 3 24 February 2010
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b MFI-334 (I) and MFI-334 (J): where it is suggested that the documents not
merely impeach the Accused’s testimony that he was working as the point
President for peace in Sierra Leone, but is also relevant to his “relationship

with the Junta

¢ MFI-334 (L): where it is suggested that the document: “gives notice of

ongoing crimes being committed against civilians by rebels in Sierra Leone”.

d MFI-337: where it is suggested that the document not merely impeaches the
Accused’s testimony that he was the point President for peace in Sierra Leone,
but also addresses his knowledge of a “..report about rebels beheading men
and women and chopping arms of others including children in a small village
called Alikalia in December 1998 in retaliation for the death sentence passed
against Sankoh’. It is of note that Alikalia is a location not pleaded in the

Indictment.

e MFI-345: where it is stated that the evidence: “Impeaches the Accused’s
denials of criminal involvement with the rebels in Sierra Leone and his
assertions that he was acting openly in regard to the presence of Sam

Bockarie and his men in Liberia.”

f  MFI-346, MFI-347, and MFI-348: in relation to all three documents it is
asserted that not merely do these documents impeach the Accused’s testimony
that he was point President for peace in Sierra Leone, but they are also
relevant to his denial of: ““...ongoing involvement with the rebels in Sierra

Leone including the time period of his involvement.”

g MFI-348: it is here suggested that the document: “Impeaches the Accused’s
testimony of his supposed role as the point President for peace in Sierra Leone
and his denials of ongoing criminal involvement with the rebels in Sierra
Leone.  Also impeaches the Accused's testimony that he did not have
knowledge that the rebels in Sierra Leone were engaged in a campaign of

terror against civilians”.

h  MFI-370: it is here stated that the document: “Impeaches the Accused’s

denials of criminal involvement with the RUF in that the GOL announced a

SCSL-03-01-T 4 24 February 2010
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“new policy of disengagement by which the Government would no longer

support the activities of the RUF™.

8. The documents identified above demonstrate the force of the observation made
by the Trial Chamber in the Documents Decision,” that: “...the borderline
between cross-examination as to credit and cross-examination on issues that

may be probative of his guilt is difficult if not impossible to determine”.
IV.  CONCLUSION

9. It is submitted that the Prosecution should be required to establish the
“exceptional circumstances” which justify the admission of the documents listed
above at paragraph 7 for a purpose which goes beyond the impeachment of the

Accused.

10. Further, attached to this Response is an additional Schedule of the documents
sought to be admitted by the Defence.® In this Schedule the transcript reference
for the individual documents marked has been added. We note passim that in
their motion’ the Prosecution has not indicated which, if any, of the documents
marked for identification by the Defence it objects to. Bearing in mind our
understanding of the procedure, that it is for the party objecting to the admission
of a document marked for identification to raise its objection and then for the
opposing party to respond, in the absence of any objection by the Prosecution
we seek admission of all 301 documents marked for identification during the

evidence-in-chief of the Accused.

? Documents Decision, para. 26.
¥ Annex A.
? Prosecution Motion.

SCSL-03-01-T 5 24 February 2010



Respecttully Submitted,

C A .

Courtenay Griffiths, Q.C.

Lead Counsel for Charles G. Taylor
Dated this 24th day of February 2010
The Hague, The Netherlands

SCSL-03-01-T

24 February 2010
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