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trial chamber II (“Trial Chamber”) of the Special Court for Sierra Leone (“Special Court”);
SEISED of the “Urgent Prosecution Application for Leave to Appeal Decision of 16 April 2010”, filed on 19 April 2010 (“Motion”),
 wherein the Prosecution seeks leave to appeal the Trial Chamber’s oral decision of 16 April 2010 relating to the witness summary of Defence witness DCT 306 – Musa Fayia  (“Impugned Decision”) on the grounds that:
1) Exceptional circumstances exist in that:
a) The Impugned Decision raises issues of fundamental legal importance, including the Prosecution’s right to a fair hearing and its right to conduct an effective cross-examination;

b) The Impugned Decision may constitute an interference with the course of justice, as it condones the Defence’s systematic failure to provide adequate summaries of the facts to which the witnesses will testify, which impacts the Prosecution’s ability to test the evidence;

c) The issue is likely to recur throughout the Defence case, as the majority of the summaries provided by the Defence for its core witnesses are inadequate;

2) The Prosecution will suffer irreparable prejudice in that:
a) The Decision prevents the Prosecution from effectively testing the evidence of this witness against his statements in order to determine if the new evidence is recently fabricated, and prevents the Prosecution from adequately investigating the details provided during portions of the testimony for which it had no notice;

b) The inability of the Prosecution to effectively test the credibility of the witness impacts upon the Trial Chamber’s assessment of the weight, if any, to be given to the evidence of the witness, which in turn impacts upon the Impugned Decision on the merits of the case, and is not amenable to cure or resolution by final appeal;

NOTING the “Defence Response to the Urgent Prosecution Application for Leave to Appeal Decision of 16 April 2010”, filed on 23 April 2010 (“Response”),
 wherein the Defence opposes the Motion and submits that leave to appeal should be denied, on the grounds that the conjunctive conditions of Rule 73(B) have not been met,
 since:
1) No exceptional circumstances exist in that:
a) No issue of fundamental legal importance has been raised, as the Impugned Decision involves only the Trial Chamber’s discretionary application of settled law, and the Trial Chamber, in exercising this discretion, has applied the law consistently;

b) The Prosecution has not provided any credible and explicit evidence of an interference with the course of justice;

c) The fact that the issue is likely to recur does not amount to exceptional circumstances, as the Trial Chamber is able to resolve any future objections to Defence witness summaries on a case-by-case basis;
 
2) There is no irreparable prejudice, as:

a) The Impugned Decision does not prevent the Prosecution from effectively challenging the evidence of this witness, as much of the evidence cannot have taken the Prosecution by surprise;

b) The time given to the Prosecution to prepare for cross-examination was sufficient, especially when considering the information the Prosecution had available to it;

NOTING ALSO the “Prosecution Reply to Defence Response to the Urgent Prosecution Application for Leave to Appeal Decision of 16 April 2010”, filed on 26 April 2010 (“Reply”);
 
RECALLING the Oral Decision of 16 April 2010 where the Trial Chamber held in relation to the disclosure of witness statements of witness Musa Fayia (DCT-306) that: 

[T]he Trial Chamber has held on numerous occasions before, there is no blanket right for the Prosecution to see the statement of a Defence witness, but in each case the Trial Chamber retains the discretion to order such disclosure depending on the circumstances of each case. The test for the Court to determine is whether the Prosecution has demonstrated such undue or irreparable prejudice that it would be in the interest of justice to order the disclosure of the statement. We have also held that a summary is not meant to be a complete statement of everything that the witness will attest to but must at least provide a reasonable indication, however brief, of the evidential areas to be covered by the witness in his testimony. In the present case the Trial Chamber notes that the summary is indeed brief but not necessarily insufficient – or […] not necessarily grossly insufficient. In particular, the summary states that the witness was a former member of the external delegation. As the Defence has rightly pointed out, the external delegation comprised a very limited number of persons and a number of witnesses have already testified extensively on the role and experience of the external delegation. Furthermore, we agree with the Defence that a large portion of Mr Fayia's testimony relates to existing Defence or Prosecution exhibits, the contents of which do not take either of the parties by surprise. In the circumstances, the Trial Chamber finds that the witness summary of DCT-306, although brief, is not necessarily insufficient and that the Prosecution has not demonstrated undue or irreparable prejudice in that regard. The Prosecution motion for disclosure of the witness statement is therefore denied. However, the Trial Chamber does agree with the Prosecution that the witness's evidence-in-chief did span over areas not specifically mentioned in the summary, and to this extent the summary could be considered as insufficient, although not grossly so. As mentioned in our prior rulings, the proper remedy in that case is to allow the Prosecution some time to prepare its cross-examination in relation to those areas not contained in the summary. The Trial Chamber does not consider that in the present case a substantial adjournment is called for; therefore, the Trial Chamber grants the second leg of the Prosecution motion for a short postponement and will adjourn for the rest of today and adjourn to Monday morning.

COGNISANT of the provisions of Article 17 of the Statute of the Special Court for Sierra Leone (“Statute”) and Rules 26bis, 54, 73(A) and (B) and 73ter(B); 

NOTING that Rule 73(B) provides:

Decisions rendered on such motions are without interlocutory appeal. However, in exceptional 
circumstances and to avoid irreparable prejudice to a party, the Trial Chamber may give leave to appeal. Such leave should be sought within 3 days of the decision and shall not operate as a stay of proceedings unless the Trial Chamber so orders;

RECALLING the Appeals Chamber ruling that: 

In this Court, the procedural assumption is that trials will continue to their conclusion without delay or diversion caused by interlocutory appeals on procedural matters, and that any errors which affect the final judgement will be corrected in due course by this Chamber on appeal.
 

RECALLING ALSO that this Court has held that an interlocutory appeal does not lie as of right and that “the overriding legal consideration in respect of an application of this nature is that the applicant’s case must reach a level nothing short of “exceptional circumstances” and “irreparable prejudice”, having regard to the restrictive nature of Rule 73(B) and the rationale that criminal trials must not be heavily encumbered and, consequently, unduly delayed by interlocutory appeals”;
 and that “exceptional circumstances” may arise “where the cause of justice may be interfered with” or “where issues of fundamental legal importance” are raised;

CONSIDERING that there is no blanket right for the Prosecution to see the statement of a Defence witness,
 but that where a summary of a witness’s evidence is considered to be insufficient in some respect, the Trial Chamber is vested with a wide discretion to determine an appropriate remedy on a case-by-case basis;
 
CONSIDERING that the new facts asserted by the Prosecution in its Reply
 by which it seeks to justify an extension of time to “adequately prepare its cross-examination” of Witness DCT 306, were never brought to the attention of the Trial Chamber before it arrived at the Impugned Decision, and are matters that are more appropriately the subject of a separate application for extension of time rather than being raised in the Reply;
CONSIDERING in any event that in the present case, the Trial Chamber in its Impugned Decision granted the Prosecution the remedy of an adjournment in order to prepare its cross-examination, but that Counsel for the Prosecution indicated to the Trial Chamber that he did not wish to avail himself of an adjournment and was prepared to commence his cross-examination forthwith, which is not consistent with the Prosecution’s current argument that it suffered irreparable prejudice;

CONSIDERING ALSO that the Trial Chamber will be required to determine any issues that might arise in relation to future witnesses on a case-by-case basis, and that therefore the Impugned Decision does not impact on any future determination of the sufficiency of witness summaries, and consequently, there is no irreparable prejudice to the Prosecution

CONSIDERING FURTHER that no fundamental legal issues arise, since the Impugned Decision is merely a discretionary application by the Trial Chamber, of settled law; 

FINDING, therefore, that the Prosecution has not met the conjunctive conditions of exceptional circumstances and irreparable prejudice as prescribed by Rule 73(B); 

FOR THE ABOVE REASONS

DISMISSES THE MOTION.
Done at The Hague, The Netherlands, this 5th day of May 2010.
	
	
	

	Justice Richard Lussick 
	Justice Julia Sebutinde 
Presiding Judge
	Justice Teresa Doherty
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