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trial chamber II (“Trial Chamber”) of the Special Court for Sierra Leone (“Special Court”);
SEISED of the “Public with Annexes A, B, C, and D Defence Motion for Leave to Vary Version IV of the Defence Rule 73ter Witness List and Summaries”, filed on 12 April 2010 (“Motion”),
 wherein the Defence requests the Trial Chamber for leave to vary its witness list and to order the following, namely that: 
(i) the Defence may file Version V of its Rule 73ter witness list and summaries; 

(ii) the Defence may drop the 86 witnesses whose pseudonyms appear in Annex A from its Rule 73ter witness list and summaries; 
(iii) the Defence may add the four witnesses whose pseudonyms and summaries appear in Annex B to its Rule 73ter witness list and summaries when filing Version V;
(iv) the Defence may reinstate one witness whose pseudonym and summary appear in Annex C to its Rule 73ter witness list and summaries when filing Version V;

and submits that given that its investigations are ongoing, allowing the Defence to vary its witness list would be in the interests of justice, and would accord with the Accused’s rights, pursuant to Article 17(4)(b) of the Statute, to “adequate time and facilities for the preparation of his Defence”;

NOTING the “Prosecution Response to Defence Motion for Leave to Vary Version IV of the Defence Rule 73ter Witness List and Summaries”, filed on 16 April 2010 (“Response”),
 wherein the Prosecution opposes the Motion in part and submits that:  
(i) it does not object to the removal of the 86 witnesses from the Defence witness list;

(ii) the Defence has not shown that it is in the interests of justice, at this late stage in the proceedings, to add four and reinstate one witness to the witness list since:
(a) the circumstances are different from those that prevailed when the Defence made previous requests to vary its witness list, as the present Motion has been made well after the end of the testimony of the Accused and nine months after the commencement of the Defence case;

(b) allowing the Defence to add witnesses at this late stage in the proceedings requires a new consideration of whether the standard of the interests of justice has been satisfied, including:

the sufficiency and time of disclosure of witness’ information, the materiality and probative value of the proposed testimony in relation to existing witnesses, the ability of the other party to make an effective cross-examination of the witness, and the justification offered by the party for the addition of the witness;

(c) the anticipated evidence of the proposed additional witnesses will merely duplicate the evidence of witnesses already on the Defence witness list,
 and the Defence has not  provided a justification as to why these witnesses are material to its case and have additional probative value in relation to existing witnesses;

(iii) in the event that the Trial Chamber grants the Defence request to add these witnesses, the Defence should be ordered to re-file the summaries of the 4 proposed witnesses and the witness it proposes to reinstate, to include:

detailed summaries of the incidents and/or events which a witness is called to testify upon, exact location and date (if available) of these alleged incidents and/or events, position and/or role of a witness in relation to the crimes charged in the Indictment, nexus between the Accused and the proposed testimony of a witness and other details as Counsel deems necessary and would clearly demonstrate the essence of that testimony;

 
NOTING ALSO the “Defence Reply to Prosecution Response to Defence Motion for Leave to Vary Version IV of the Defence Rule 73ter Witness List and Summaries”, filed on 21 April 2010 (“Reply”),
 wherein the Defence submits that:

(i) under Rule 73ter E the Defence only has to show that varying its witness list is “in the interests of justice” and does not need to meet a “good cause” standard in order to add witnesses; accordingly, the four factors set out in the Bagosora Decisions do not apply in the instant case, as these factors only apply to a conjunctive “interests of justice” and “good cause” assessment;

(ii) in the alternative, the Defence has satisfied all of the Bagosora factors
 in that:
(a) the proposed additional witnesses will testify instead of those witnesses currently listed on the back-up witness list that it is unable or does not intend to call;

(b) it is not improper for it to call more than one witness to testify regarding topics featuring prominently in the Defence allegations;

(c)  the Defence request to drop 86 witnesses, of which 23 are core witnesses, promotes judicial economy and that adding four witnesses and reinstating one does not  significantly detract from it;
  
(iii) the Prosecution objection regarding the adequacy of the witness summaries is premature and unfounded, as the summaries of the five witnesses annexed to the Motion provided a reasonable indication of the evidential areas to be covered by the witness in his sworn evidence as required by the Trial Chamber;

RECALLING that on 29 January 2010 the Defence filed Version IV of its Rule 73ter witness list and summaries (“Defence witness list”) which list the Defence now seeks to vary;

RECALLING the statement by the Defence on 18 February 2010, that it would be seeking leave to withdraw three expert witnesses from Version IV of its Rule 73ter witness list and summaries
 and noting that the Defence now seeks to drop these witnesses by way of this Motion;
COGNISANT of the provisions of Article 17 of the Statute of the Special Court for Sierra Leone (“Statute”) and Rules 73(A) and 73ter of the Rules of Procedure and Evidence (“Rules”);
NOTING that the Prosecution does not oppose the Defence application to withdraw 86 witnesses from its Defence witness list;
 
MINDFUL OF Rule 73ter(E), which provides that “after the commencement of the defence case, the defence may, if it considers it to be in the interests of justice, move the Trial Chamber for leave to reinstate the list of witnesses or to vary its decision as to which witnesses are to be called”;
RECALLING that the Trial Chamber has previously held that the “good cause” standard is not applicable to a defence request to add witnesses pursuant to Rule 73ter(E), and that the Defence need only demonstrate that such addition is “in the interests of justice”;

FINDING therefore, that the factors outlined in the Bagosora Decisions, which relate to a conjunctive application of the “good cause” and the “interests of justice” test, are not instructive in the instant case;

FINDING ALSO that the application by the Prosecution for an order that the Defence re-file the allegedly deficient summaries of the evidence of the four proposed new witnesses and of the witness to be reinstated,
 is premature and without foundation. This is because witness summaries cannot be evaluated in the abstract and their sufficiency can only be assessed vis-à-vis the witnesses’ actual testimony. Moreover, should the Prosecution show any prejudice caused by additional information elicited during the witnesses’ testimony which was not contained in the summary of the facts, it remains open to the Trial Chamber at that stage to determine the appropriate remedy on a case-by-case basis,

RECALLING that in its Decision on First Motion to Vary, the Trial Chamber held that it “has previously acknowledged that the Defence investigations were in a state of transition,”
 and accepting that the Defence investigations are still ongoing, and that there have been developments in court since the commencement of the Defence case which have caused the Defence to revise its witness list;

SATISFIED accordingly that the Defence has met the requirements of Rule 73ter(E) by showing that the proposed variation of its witness list at this stage of the proceedings is in the interests of justice and would promote the efficiency of the trial; 
NOTING, however, that in the instant Motion, the Defence has not identified whether the witnesses it proposes to add will be on its “core” or “back-up list”;
FOR THE ABOVE REASONS
HEREBY GRANTS THE MOTION and 

ORDERS as follows:
(i) The Defence may file Version V of its Rule 73ter witness list and summaries;

(ii) The Defence may drop the 86 witnesses whose pseudonyms appear in Annex A from its Rule 73ter witness list and summaries when filing Version V; 

(iii) The Defence may add the 4 witnesses whose pseudonyms appear in Annex B to its Rule 73ter witness list and summaries when filing Version V;
(iv) The Defence may reinstate the witness  whose pseudonym appears in Annex C to its Rule 73ter witness list and summaries when filing Version V;
(v) The Defence shall file Version V of its Rule 73ter witness list and summaries no later than close of business on 12 May 2010;
(vi) The Defence shall identify, in Version V of its Rule 73ter witness list and summaries, which witnesses are on its “core” and “back-up” lists;
Done at The Hague, The Netherlands, this 7th day of May 2010.
	
	
	

	Justice Richard Lussick
	Justice Julia Sebutinde 
Presiding Judge
	Justice Teresa Doherty


[Seal of the Special Court for Sierra Leone]
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