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I. INTRODUCTION
I. The Prosecution files this Response to the “Defence Application for Judicial Notice
of Adjudicated Facts from the RUF Trial Judgement' pursuant to Rule 94(B)” filed
on 16 March 2010 (“Defence Application™).’

[N

The Defence Application should be denied. The exercise of the Trial Chamber’s
discretion to take judicial notice of the proposed adjudicated facts would be contrary
to the interests of justice and would not promote judicial economy, and the Defence
has failed to satisfy several underlying criteria for judicial notice of adjudicated facts.
II.  APPLICABLE LAW

3. Judicially noticing an adjudicated fact has the legal effect of establishing a

“presumption for the accuracy of this fact, which therefore does not have to be
proven again at trial, but which, subject to that presumption, may be challenged at
that trial”.’ It has been noted that in relation to such facts “the Trial Chamber in
future relevant deliberations, and particularly those relating to the final judgment,
retains the obligation to assess the facts’ weight, ‘taking into consideration the
evidence in the present case in its entirety’.*

4. In contrast to Rule 94(A), according to which judicial notice is mandatory, Rule
94(B) vests a Chamber with a discretionary power to take judicial notice of
adjudicated facts.” In exercising its discretion to judicially notice a proposed
adjudicated fact pursuant to Rule 94(B), the Trial Chamber must determine first

whether the fact fulfils a number of admissibility requirements that have become

' Prosecutor v. Sesay. Kallon, Gbao, SCSL-04-15-T-1234. “Judgement”, 2 March 2009 ("RUF Trial Judgement).
* Prosecutor v. Taylor, SCSL-03-01-T-928, “Defence Application for Judicial Notice of Adjudicated Facts from the
RUF Trial Judgement pursuant to Rule 94(B)", 16 March 2010, (“Defence Application”).

* Prosecutor v. Slobodan Milosevic, IT-02-54-AR73.5. “Decision on the Prosecution’s Interlocutory Appeal against
the Trial Chamber’s 10 April 2003 Decision on Prosecution Motion for Judicial Notice of Adjudicated Facts™, 28
October 2003, cited in Prosecutor v Sesay, Kallon, Gbao, SCSL-04-15-T-1184, “Decision on Sesay Defence
Application for Judicial Notice to be Taken of Adjudicated Facts under Rule 94(B)”, 23 June 2008, (""Sesay
Adjudicated Facts Decision™), para. 18. See also Prosecutor v. Momcilo Krajisnik, IT-00-39-T, “Decision on
Third and Fourth Prosecution Motions for Judicial Notice of Adjudicated Facts”, 24 March 2005, (“Krajisnik
Decision of 24 March 2005"), para. 13; Prosecutor v. Tavlor, SCSL-03-1-T-765, *Decision on Defence Application
for Judicial Notice of Adjudicated Facts from the AFRC Trial Judgement pursuant to Rule 94(B)", 23 March 2009
(*Taylor Adjudicated Facts Decision™), para. 27.

* Prosecutor v. Popovic et al., 1T-05-88-T, “Decision on Prosecution Motion for Judicial Notice of Adjudicated Facts
with Annex™, 26 September 2006 (*Popovi¢ Adjudicated Facts Decision™), para. 21, citing Krajisnik Decision of 24
March 2005, para. 17.

; Sesay Adjudicated Facts Decision, para. 15.

Prosecutor v. Tavlor, SCSL-03-01-T
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established in SCSL as well as ICTY and ICTR jurisprudence.’ and second whether
Judicial notice should nonetheless be withheld on the ground that taking judicial
notice would not serve the interests of justice.’

5. The Trial Chamber should exercise its discretion in such a way as to ensure that
taking judicial notice will “promote judicial economy while ensuring that the trial is
fair, public and expeditious™.®

6.  Tnal Chamber I observed that “[1]t cannot be controverted that each criminal case
centres on determining the guilt or innocence of a particular accused person or
persons. As such, the issues, evidence and factual findings in one case cannot bind
the prosecution in a ditferent case.”™

7. It has been recognized by this Trial Chamber that “[w]hether a proposed adjudicated
fact goes to issues central to the present case is a relevant factor to be considered in
determining whether the Trial Chamber should exercise its discretion to judicially
notice such fact”.'" Justice Doherty has noted that a central issue is “more than
merely relevant but does not extend to the actual acts and conduct of the accused™!!
and that what is central depends on the circumstances of the specific case.

8. Other factors that may be taken into account in the exercise of a Trial Chamber’s
discretion include:

a) The stage of the proceedings at the time of the application;

b) The volume of evidence already led by the parties in respect of the proposed

adjudicated facts;

* Taylor Adjudicated Facts Decision, para. 26.

! Popovi¢ Adjudicated Facts Decision, para. 4; Taylor Adjudicated Facts Decision, paras. 26 and 28.

i Sesay Adjudicated Facts Decision, para. 21. See also Prosecutor v. dleksovski, 1T-95-14/1, “Decision on
Prosecutor’s Appeal on Admissibility of Evidence™, 16 February 1999, para. 25. See also Prosecutor v. Delalic et
al, 1T-96-21-T, “Decision on the Prosecution’s Motion for an order Requiring Advance Disclosure of Witnesses by
the Defence”, 4 February 1998, para. 49: “There is no doubt that procedural equality means [...] equality between
the Prosecution and the Defence.” and Prosecutor v. Kordic and Cerkez, 1T-95-14/2, “Decision on Prosecutor’s
Submissions Concerning *Zagreb Exhibits’ and Presidential Transcripts™, 1 December 2000, para. 36: “We have to
ensure the fairness of the trial to both parties, and we also have to ensure that this trial is conducted expeditiously”.

" Sesay Adjudicated Facts Decision, para. 32.

" Taylor Adjudicated Facts Decision, para. 34.

" Tavior Adjudicated Facts Decision, Separate and partly Dissenting Opinion of Justice Teresa Doherty, para. 4.

Prosecutor v. Taylor, SCSL-03-01-T 3
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¢) Whether the proposed adjudicated facts are too broad, tendentious, conclusory,
detailed or repetitive of evidence already heard in the case, or so numerous as
to place a disproportionate burden on the opposing party to rebut them.'?
I1. THE PROPOSED ADJUDICATED FACTS AND THE CRITERIA FOR JUDICIAL NoTICE
The Prosecution has set out in Annex A an overview of any objections in relation to the
fulfilment of the admissibility requirements for Judicial notice with respect to each
proposed adjudicated fact.
H1. THE EXERCISE OF THE TRIAL CHAMBER’S DISCRETION
9. It would neither be in the interests of justice, nor would it promote judicial economy,
for the Trial Chamber to exercise its discretion to take Jjudicial notice in this instance.
It is to be recalled that the initial Prosecution approach in 2003 was to join the AFRC
and RUF Accused as they were charged with acting in concert as part of a common
plan, purpose or design to commit the same crimes in the course of the same
transaction."* However, based on the Trial Chamber’s assessment that joinder was not
in the interests of justice," the Prosecution properly focused on the particular
Accused in each of the two cases. The current trial brings the focus back to the
relationship of the AFRC and RUF to the crimes committed in the course of their
participation in a common plan, purpose or design; and obviously to the Accused’s
relationship to both groups and participation in the same common plan, purpose and
design.  Further, in contrast to the RUF case, the current trial focuses on the
leadership role of the Accused and is not limited to his relationship to the RUF
leaders on trial in the case against RUF Accused, namely Sesay, Kallon and Gbao.
The current case is also concerned with the Accused’s relationship with other RUF
leaders such as Sam Bockarie and Superman. The facts before the Trial Chamber in
this case therefore reflect a broader focus, and it is those facts which should be
controlling.

The proposed adjudicated facts go to issues central to the present case

" Taylor Adjudicated Facts Decision, para. 29.

P Prosecutor v. Sesay. SCSL-2003-05-PT-079, “Prosecution Motion for Joinder™, 9 October 2003, in particular
paras. 18 — 22_is representative of the 6 motions filed.

" Prosecutor v. Sesay er al, SCSL-2003-05-PT-096, *Decision and Order on Prosecution Motions for Joinder™, 27
January 2004,

Prosecutor v. Tavior, SCSL-03-01-T 4
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10.  Judicial notice of the proposed adjudicated facts would be inappropriate because, to
the extent that they are relevant, they relate to central issues in this case,”’ namely the
relationship between the AFRC and RUF, including the involvement of the AFRC
and RUF in the operation/s culminating in the attack on Freetown in January 1999,
and the relationship between the Accused and members of this alliance.'® This Trial
Chamber has received extensive testimony on these issues, including;

a. the coordinated offensive of RUF and AFRC forces in late 1998 that led to the

invading forces entering Freetown in J anuary 1999'7;

b. provision of arms and ammunition from various sources to these invading
forces'®;

¢. the relationship and communications between Sam Bockarie and Alex Tamba
Brima following the death of SAJ Musa, including that Brima was subordinate to and
taking orders from Bockarie'g;

d. Bockarie’s orders to burn and commit other cn'meszo;

e. communications between RUF radio operators outside Freetown and radio
operators in Freetown warning the forces in Freetown about ECOMOG jet raids;

f. the presence of RUF and Liberian fighters sent by Charles Taylor among the
invading forces®':

g. the arrival and attacks in the peninsula of forces under Boston Flomo (aka RUF

Rambo) and Dennis Mingo in an attempt to relieve or reinforce the forces within the cityzz;

h. the willing engagement by Flomo’s fighters against the ECOMOG contingent

at Jui in order to provide troop support to fighters in Freetown;

P Sesay Adjudicated Facts Decision, para. 21.
' These central issues are apparently in dispute, despite the following Agreed Facts from which this Defence team
has never withdrawn:
30. Shortly after the AFRC seized power, the RUF joined with the AFRC in governing Sierra Leone.
31. On about 6 January 1999, inter alia, RUF and AFRC forces attacked Freetown.
Prosecutor v Taylor, SCSL-03-01-PT-227, “Joint Filing by the Prosecution & Defence Admitted Facts & Law”, 26
April 2007.
'"See e.g. Isaac Mongor.
" See e.g. Alice Pyne.
" See e.g. Dauda Fornie.
' See e.g. Alice Pyne.
' See e.g. AB Sesay.
“ See c.g. P149 which states that fighters arrived in Waterloo “Displaced and Refugee Camp™ on January 6; see also
Alice Pyne who testified to fighters under Superman arriving at Yam’s Farm on January 8, 1999,

Prosecutor v. Tavior, SCSL-03-01-T
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1. the successtul provision of a contingent of fighters under “Rambo Red Goat” to
forces within Freetown™;

J. the role of these and other commanders in organizing a fighting withdrawal
from Freetown after the initial force was driven out of the State House area by ECOMOG
and the eventual regrouping of forces at Waterloo and subsequent attempt to re-attack
Freetown™*.

While some of these were not central issues in the trial against RUF accused, they are all

clearly central to the charges against the Accused.

I1. Several other examples further illustrate the central issues to which the requested
facts relate. Facts 10 and 11 highlight the role and powers of Foday Sankoh as leader
of the RUF, while the evidence in this case concerns the Accused’s influence over
Sankoh and other RUF leaders and the Accused’s role in ordering, approving or
encouraging promotions within the RUF. The same is true of Fact 24 concerning
Bockarie’s role in issuing promotions. In relation to facts 18-19, this Trial Chamber
has heard evidence from several different perspectives suggesting that large parts of
the initial retreat were organized in that Sam Bockaric was coordinating the
movements of Johnny Paul Koroma and other high level AFRC and RUF
commanders.?’ Significantly this Trial Chamber has also heard evidence of the
Accused’s direct participation and role in aspects of the initial retreat and the overall
retreat.”® Fact 25 concerns a rift between the AFRC and RUF that was found to exist
on the basis of the specific evidence in the RUF case and which ultimately was found
to have spelled the end of the joint criminal enterprise. Clearly this relates to a
central issue which must be determined on the basis of the evidence in the present
case. This is true also of Facts 30 and 31 which relate to continued cooperation
between the forces from May to November 1998. Similarly, Fact 40 simply states a
different Trial Chamber’s conclusion on the basis of the evidence before it. Fact 26,
concerning the Fiti-Fata mission relates to a key issue and the factual circumstances

and timing have emerged differently in the evidence in this case, including as to the

¥ See e.g. Perry Kamara and A.B. Sesay.
~ See e.g. A.B. Sesay.

= See e.g. Samuel Kargbo.

* See e.g. Samuel Kargbo.

Prosecutor v. Tavlor, SCSL-03-01-T 6
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relationship between Superman and Bockarie. This is true also of Fact 30. Overall,
the more detailed evidence in this case comes from a variety of perspectives and
paints a more complete and nuanced picture.

12. It would not be in the interests of justice in the present case to take judicial notice of

facts relating to these central issues.?’

The Defence, relying on a decision in the

Krajisnik case, points to the Chamber’s duty to avoid that unnecessary time and

resources are wasted on undisputed fucts.®™® The proposed facts are not undisputed. [n

the Sikirica case, the Trial Chamber only took judicial notice of facts which were not

the subject of reasonable dispute and not “facts which involve interpretation™.*’

Similarly, in the case of Niakirutimana, the Trial Chamber stated that it would avoid

taking judicial notice of facts that are the subject of reasonable dispute, since: “Such

matters should not be settled by judicial notice, but should be determined on the
merits after the parties have had the opportunity to submit evidence and
arguments.™"

I3. The Prosecution notes that this Trial Chamber has found, relying on Trial Chamber
jurisprudence from the ICTY, that it is “not restricted to taking judicial notice of facts
that are not the subject of dispute between the parties”.*! Nonetheless, the facts being
put forward by the Defence which are not only disputed but also relate to a central

issue are not suitable for judicial notice.

The Late Stage of the Proceedings

14, The interest of judicial economy would not be advanced by granting the Defence
Application. The arguments put forward at paragraphs 11 and 12 of the Defence
Application are unconvincing and contradictory. The Defence does not explain in

any adequate detail how taking judicial notice at this stage of an already lengthy

-7 See Popovic Adjudicated Facts Decision, para. 19, where the Trial Chamber excluded in the interests of justice a
number of proposed adjudicated facts which went to issues which were at the core of the case.

- Defence Application. para. 18. referring to Prosecutor v. Krajisnik, IT-00-39-PT, “Decision on Prosecution
Motions for Judicial Notice of Adjudicated Facts and for Admission of Written Statements of witnesses pursuant to
Rule 92bis”, 28 February 2003, which in fact uses the phrase unnecessary disputes.

) Prosecutor v Sikirica et al., IT-95-8, “Decision on Prosecution Motion for Judicial Notice of Adjudicated Facts”,
27 September 2000.

* Prosecutor v. Ntakirutimana, [CTR-96-10-T, “Decision on the Prosecutor’s Motion for Judicial Notice of
Adjudicated Facts™, 22 November 2001, (“Ntakirutimana Decision™), para. 29.

i Taylor Adjudicated Facts Decision, para. 27, relying on Prosecutor v. Priic. IT-04-74-PT, “Decision on Motion
for Judicial Notice of Adjudicated Facts pursuant to Rule 94(B). 14 March 2006, para. 10. See also Popovié
Adjudicated Facts Decision. footnote 19.

Prosecutor v. Taylor, SCSL-03-01-T 7
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Defence case will ensure that the trial is not “unnecessarily long”. No details are
provided as to which, and how many, witnesses would be dropped as a consequence.

15. Having stated that taking judicial notice would expedite the trial, the Defence notes
that the Prosecution could challenge any rebuttable presumptions by calling rebuttal
evidence. However, this argument negates the Defence argument that taking judicial
notice of these facts at this very late stage promotes judicial economy. Any rebuttal
case required by fairness specifically for the purpose of rebutting these contested
adjudicated facts would consume additional time and resources which would not be
Justified by the mere presumption of accuracy accorded to those disputed facts.*

16.  The late stage of the filing of the motion for judicial notice of adjudicated facts in the
Sesay case was emphasized strongly by Trial Chamber 1. this being a significant
factor in the exercise of the Trial Chamber’s discretion not to admit a number of facts
that otherwise fulfilled the criteria for judicial notice.” In Ntakirutimana, where the
motion was brought by the Prosecution after its case had concluded but before the
Defence case had commenced. the Trial Chamber determined that “at this stage of
the proceedings, [it] is not inclined to view Judicial notice as significantly influencing
judicial economy”.** In the Hadzihasanovic case, in which the Defence brought a
motion for judicial notice of adjudicated facts after the Prosecution case and one
defence case had been concluded, the Trial Chamber considered the advanced stage
of the proceedings in regard to its obligation to ensure a fair trial.>’

17. The Prosecution is clearly disadvantaged by the late filing of the Defence
Application. If the Application were to be granted at this late stage, the effect would
be that the Prosecution presented its entire case and cross-examined the Accused as
well as a number of other Defence witnesses without the knowledge of its burden to
overcome a rebuttable presumption as to the veracity of certain now judicially noticed

facts.

= See Krajisnik Decision of 24 March 2005, para. 16. See also Popovi¢ Adjudicated Facts Decision, para. 16 and
Sesay Adjudicated Facts Decision, para 33.

* Sesay Adjudicated Facts Decision, paras. 35 and 36.

M Ntakirutimana Decision, para. 31.

* Prosecutor v. Enver Hadzihasanovic and Amir Kubura, 1T-01-47-T, “Decision on Judicial Notice of Adjudicated
Facts following the Motion Submitted by Counsel for the Accused Hadzihasanovic and Kubura on 20 January 2005™,
14 April 2005.

Prosecutor v. Tavlor, SCSL-03-01-T 3
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The Volume of Evidence Already on the Record

18.

The volume of evidence already led in respect of the issues contained in the proposed
adjudicated facts is a further factor that militates against taking judicial notice. In this
respect the overlap between certain of the proposed adjudicated facts and those facts
judicially noticed from the AFRC Judgement (“AFRC facts”) should also be noted.
An overlap is particularly evident in relation to the following: AFRC fact 5 and
proposed fact 18; AFRC fact 6 and proposed fact 21: AFRC fact 7 and proposed fact
23; AFRC fact 11 and proposed facts 33 and 34; AFRC fact 12 and proposed fact 35;
AFRC fact 15 and proposed facts 41 and 42. While the Defence suggests that the
proposed facts “compliment or further support™® the AFRC facts, the effect is rather
to introduce cumulative or overlapping evidence, expressed in terms specific to
another trial, which confuses the evidentiary record in the current trial. Moreover, a
presumption of accuracy accorded to a particular fact does not take on greater
significance simply because similar findings have been made in two separate
Judgments, each of those judgments being concerned with the particular factual
circumstances of a specific case. Therefore, adding duplicative adjudicated facts to
the evidentiary record in the current case would neither serve the interests of justice

nor enhance judicial economy.

V. CONCLUSION

19.

At this late stage of the proceedings, judicial notice of facts going to contested core
issues in this case upon which extensive evidence has been led is contrary to the
interests of justice and the need to ensure fairness to both parties.’” The late request
for judicial notice is contrary to the requirements of judicial economy and could
further prolong the proceedings if the Prosecution determines it must call rebuttal
evidence in relation to these facts. In addition, the effect of judicial notice at this very
advanced stage of the trial — during the Defence case, would simply be to “complicate
the evidentiary record™® as well as the Trial Chamber's task of assessing the

evidence at the end of the case, contrary to the promotion of judicial economy.

* Defence Application, para. 9.

7 See, for example, Sesay Adjudicated Facts Decision, para. 34.

38 Sesay Adjudicated Facts Decision, para. 35. See also Proseciitor v. Bizimungu et al, ICTR-99-50-T, Decision on
Prosecutor’s Motion and Notice of Adjudicated Facts, 10 December 2004, para. 22.

Prosecutor v. Taylor, SCSL-03-01-T 9
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Furthermore, the Trial Chamber is being asked to perform a mental somersault; to
adopt a rebuttable presumption affer the presentation of the “rebutting” evidence
during the Prosecution’s case in chief.

20.  For these and all the reasons discussed above, the Defence Application should be

rejected.

Filed in The Hague,

26 March 2010,

For the Prosecution,

o

Brenda J. Hollis
The Prosecutor

Prosecutor v. Tavlor, SCSL-03-01-T 10
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