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of the Trial Chamber’s findings, which demonstrate that throughout the Indictment Period, Taylor
supplied or facilitated the supply of a substantial quantity of arms and ammunition to the
RUF/AFRC. "%

514. In addition to considering the effect of Taylor’s acts and conduct in quantitative terms, the
Trial Chamber also considered the effect of his acts and conduct in qualitative terms, in light of the
specific factual circumstances and the consequences established by the evidence.™*’ It found that
Sam Bockarie and Issa Sesay would regularly turn to Taylor when the RUF/AFRC had exhausted
its supply of arms and ammunition.***® The Trial Chamber highlighted in this regard the Magburaka
Shipment as one example, which came at a time when the Junta government had depleted its
existing sources of supply and was faced with an international arms embargo, and after Bockarie
and Koroma had requested material support from Taylor.*** Similarly, it found that shipments
provided by Taylor were indispensable for the RUF/AFRC military offensives and attacks against
the civilian population in the implementation of its Operational Strategy.™>*° It pointed to the
Burkina Faso Shipment as a clear example, since it was unprecedented in volume and was critical in
the RUF/AFRC’s attack on Freetown.™*! Taylor thus often satisfied a need or request for materiel
at a particular time, and the RUF/AFRC heavily and frequently relied on materiel provided by

Taylor to implement its Operational Strategy, carry out its widespread and systematic attacks

1536 Trjal Judgment, paras 5837, 5838, 5840, 5841, 6910.

1537 Trial Judgment, paras 5828-5834, 5835(xxxix)(xl), 5842, 6913, 6914. See generally Trial Judgment, paras 5528-
5753 (Arms and Ammunition: Use of Materiel Supplied or Facilitated by the Accused), 5754-5834 (Arms and
Ammunition: Other Sources of Materiel), 5835-5842 (Arms and Ammunition: Summary of Findings and Conclusion).
In addition, see the Trial Chamber’s discussion and assessment of the specific factual circumstances for each occasion
on which Taylor provided materiel to the RUF/AFRC. The Defence proposed at trial and the Trial Chamber agreed that
the effect of arms and ammunition provided by Taylor could be determined by assessing the relative importance of
Taylor as a source of materiel to the RUF/AFRC. Trial Judgment, paras 5530, 5754, 5755, 6913.

153 Trial Judgment, paras 5828-5834, 5842, 6914. See, e.g., Trial Judgment, paras 4803-4854 (Ammunition Supply
from Daniel Tamba), 4855-4965 (Deliveries of Materiel from Taylor to Sierra Leone), 4966-5031 (Trips by Bockarie to
Liberia in 1998), 5111-5130 (Shipment brought back by Dauda Aruna Fornie), 5131-5163 (Deliveries from Taylor),
5196-5224 (Trips by Issa Sesay in Second Half of 2000 to 2001), paras 5225-5252 (Trips by Issa Sesay’s Subordinates).
1539 Trial Judgment, paras 5829, 6914. See Trial Judgment, paras 5349-5409 (Magburaka Shipment), 5531-5560 (Arms
and Ammunition: Use of Materiel Supplied or Facilitated by the Accused: The AFRC Coup in May 1997 to the Retreat
from Freetown in February 1998). The Burkina Faso Shipment was also facilitated by Taylor following Bockarie’s
request. Trial Judgment, para. 5514.

154 Trial Judgment, para. 5828-5834, 5835(xxxix)(xl), 5842, 6914. The RUF/AFRC was short of ammunition after the
ECOMOG Intervention through 1998 until the Burkina Faso Shipment, and the RUF/AFRC did not capture or obtain
from other sources much materiel during this period. Trial Judgment, paras 5819, 5823, 5826. Throughout this period
the RUF/AFRC directed widespread and systematic attacks against the civilian population in the implementation of its
Operational Strategy. See further Trial Judgment, paras 5531-5560 (Arms and Ammunition: Use of Materiel Supplied
or Facilitated by the Accused: The AFRC Coup in May 1997 to the Retreat from Freetown in February 1998), 5561-
5593 (Arms and Ammunition: Use of Materiel Supplied or Facilitated by the Accused: Operations in Kono in early
1998), 5594-5632 (Arms and Ammunition: Use of Materiel Supplied or Facilitated by the Accused: Fitti-Fatta in mid-
1998), 5633-5667 (Arms and Ammunition: Use of Materiel Supplied or Facilitated by the Accused: Operations in the
North).

1541 Trial Judgment, paras 5514, 5841. See Trial Judgment, paras 5410-5527 (Arms and Ammunition: Allegations that
the Accused Facilitated Supplies: Burkina Faso Shipment), 5668-5721 (Arms and Ammunition: Use of Materiel
Supplied or Facilitated by the Accused: The December 1998 Offensives and the Freetown Invasion).
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against the civilian population and maintain territories.”**> Conversely, the Trial Chamber found
that the sources of supply besides Taylor were insignificant and could not sustain the RUF/AFRC’s

operations.>*®

515. The Defence further contends that the Trial Chamber erred in considering that materiel
provided by Taylor formed part of an “amalgamate of fungible resources” or part of the overall
supply of materiel in 1999-2001 used by the RUF/AFRC in the commission of crimes, arguing that
the Trial Chamber could not rely on such findings to conclude that Taylor’s acts and conduct had a

substantial effect on the commission of the crimes.*>**

516. The Appeals Chamber opines that these findings demonstrate that the Trial Chamber fully
evaluated the whole of the evidence in determining whether Taylor’s acts and conduct had a
substantial effect on the commission of the crimes. In concluding that materiel provided by Taylor
formed part of an amalgamate of fungible resources in the specific context of the RUF/AFRC’s
attempts to recapture Freetown and commission of crimes in late January/February 1999,"* the
Trial Chamber was addressing the Defence submission at trial that the capture of the ECOMOG
materiel intervened in the causal link between the Burkina Faso Shipment provided by Taylor and
the commission of the crimes after the retreat from Freetown.™*® The Trial Chamber found that the

1592 Trial Judgment, paras 5828-5834, 5835(xI), 5842, 6914.

1543 Trial Judgment, paras 5812, 5823,5826-5828, 5833, 5835(xxxix), 5842. See also Trial Judgment, para. 5833 (“The
Trial Chamber finds beyond reasonable doubt that these alternative sources of materiel were of minor importance in
comparison to that supplied or facilitated by [Taylor].”). See generally Trial Judgment, paras 5754-5831 (Arms and
Ammunition: Other Sources of Materiel). The Defence conceded that the three main sources of arms and ammunition
for the RUF/AFRC during the Indictment Period were (i) the Magburaka Shipment, (ii) the Burkina Faso Shipment and
(i) the materiel captured from ECOMOG in December 1998. Trial Judgment, para. 5809. The Trial Chamber assessed
the importance of other sources of materiel: (i) the stockpiles of arms and ammunition held by the Junta government;
(i) captured materiel from ECOMOG and other pro-government sources; (iii) trade with ULIMO and sources in
Guinea; (iv) captured materiel from UN peacekeepers in May 2000.

154 Taylor Appeal, paras 462-475, 586.

1545 See generally Trial Judgment, paras 3472-3477 (Joint RUF/AFRC attempts to re-enter Freetown).

15% Trial Judgment, para. 5712. See also supra para. 333, fn. 1010. The Trial Chamber found that materiel supplied or
facilitated by Taylor often contributed to and was causally linked to the capture of supplies by the RUF/AFRC. With
respect to the use of arms and ammunition on the outskirts of Freetown and in the Western Area after the retreat from
Freetown, materiel from among three possible sources — the Burkina Faso Shipment, the provision of ammunition to
Dauda Aruna Fornie during the Freetown Invasion and materiel captured from ECOMOG — was distributed to the
RUF/AFRC forces and used during attacks in the course of the RUF/AFRC’s attempts to recapture Freetown. While the
Burkina Faso Shipment and the materiel brought by Fornie were supplied by Taylor, the Defence argued at trial that the
materiel captured from ECOMOG was not. The Defence accordingly argued that it was not possible to establish that
materiel provided by Taylor was used by the RUF/AFRC troops in the commission of crimes, and that any effect of the
materiel from the Burkina Faso Shipment on the associated atrocities in or around Freetown after the retreat from
Freetown was too remote in time and place in light of the use of captured materiel. However, Issa Sesay admitted in his
testimony that without the Burkina Faso Shipment, the RUF/AFRC would not have launched its initial operations on
Kono, and that without taking Kono, the RUF/AFRC would not have had the materiel necessary to attack other areas.
The Trial Chamber therefore considered that the Burkina Faso Shipment was causally critical to the success of the Kono
operation and to the capture of materiel in the operations in Kono, and that as a result “the materiel captured in the
operations in Kono [was] directly referable to the materiel from the Burkina Faso shipment.” Trial Judgment, paras
5702-5716, 5721, 5824-5827, 5830, 5842. While the Defence argues that the capture of this materiel was not
foreseeable in light of a variety of factors, this submission is undeveloped as a matter of law, and unsupported and
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Burkina Faso Shipment, supplied by Taylor, was “causally critical” to the capture of the ECOMOG
materiel.">*" It found that there was thus a causal link between Taylor’s acts and conduct and the
crimes, whether the specific materiel used in each specific crime was from the Burkina Faso
Shipment or the captured ECOMOG materiel.*>* Similarly, in finding that materiel provided by
Taylor formed part of the overall supply of materiel in 1999-2001 used by the RUF/AFRC in the
commission of crimes,*>* the Trial Chamber properly recognised that the RUF/AFRC had
additional sources of materiel, some attributable to Taylor and others not, at that time. The Appeals
Chamber agrees with the Trial Chamber that as a matter of law, an accused need not be the only
source of assistance in order for his acts and conduct to have a substantial effect on the commission

1550

of the crimes, and notes that the Trial Chamber took into consideration other sources of

assistance in assessing whether Taylor’s acts and conduct had a substantial effect on the

commission of the crimes.***!

517. Whether an accused’s acts and conduct have a substantial effect on the crimes is to be
assessed on a case-by-case basis in light of the evidence as a whole.’®? The Appeals Chamber
affirms the Trial Chamber’s qualitative and quantitative assessment in light of the whole of its
findings, the specific factual circumstances and the consequences established by the evidence. In
the Appeals Chamber’s view, the Trial Chamber’s findings demonstrate that Taylor provided
materiel to the RUF/AFRC regularly throughout the Indictment Period, in comparison with the

irregular and sporadic supplies from other sources, and that his provision of arms and ammunition

contrary to the evidence as a matter of fact, since the Bockarie/Taylor Plan envisaged an attack on Kono followed by a
movement to Freetown, which is in fact what occurred. See Trial Judgment, paras 3129, 6959. Contra Taylor Appeal,
para. 470.

47 Trial Judgment, paras 5715, 5721.

1598 Trial Judgment, para. 5715.

1549 Materiel provided by Taylor “formed part of the overall supply of materiel” used by the RUF/AFRC in its activities,
including the commission of crimes, during 1999, 2000 and 2001. During these periods, the RUF/AFRC continued to
commit crimes, even though it was not necessarily engaged in military operations. The evidence was not sufficiently
precise to establish conclusively that the materiel supplied by Taylor was used to commit these crimes or used in
specific locations. There were alternative sources of supply available during these periods, and there was evidence that
some of the materiel provided by Taylor was never used. Nonetheless, given the nature of the crimes committed and
activities conducted and that they necessarily involved the use of arms and ammunition, the Trial Chamber was satisfied
that the supplies provided by Taylor were part of the overall supply of materiel used by the RUF/AFRC in its activities,
including the commission of crimes. Trial Judgment, paras 5743-5745, 5750-5753.

15%0 Trial Judgment, para. 6913. As the accused’s culpable assistance need not be the “but for” cause of the crime, in
recognition of the fact that international crimes are often “over-determined”, it follows that multiple actors may be
reasonably found to have a substantial effect on the commission of the crime. See Blaski¢ Appeal Judgment, para. 48;
Simi¢ Appeal Judgment, para. 85. See, e.g., Simi¢ Appeal and Simi¢ et al. Trial Judgments (multiple accused were found
to have had a substantial effect the commission of the same crimes). The post-Second World War tribunals also found
multiple accused guilty for assisting the same crimes. See, e.g., Ministries Case, Pohl Case, Einsatzgruppen Case,
Justice Case, Becker, Weber and 18 Others Case, Rohde Case.

1551 Trial Judgment, paras 5828-5834, 5842, 6913, 6914. See generally Trial Judgment, paras 5754-5831 (Arms and
Ammunition: Other Sources of Materiel).

1552 Sesay et al. Appeal Judgment, para. 769; Fofana and Kondewa Appeal Judgment, para. 75. Accord Ntawukulilyayo
Appeal Judgment, para. 214; Luki¢ and Luki¢ Appeal Judgment, para. 468; Blagojevi¢ and Joki¢ Appeal Judgment,
para. 134.
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to the RUF/AFRC was dynamic, responsive and timely, often satisfying a need or request for
materiel at a particular time. Those findings further demonstrate that Taylor provided substantial
quantities of materiel to the RUF/AFRC over the course of the Indictment Period, compared to
minor and insufficient quantities from other sources. They illustrate that the RUF/AFRC, faced with
an arms embargo, had a finite supply of materiel to support its operations, and that of that supply,
the arms and ammunition provided by Taylor were critical in enabling the RUF/AFRC’s

Operational Strategy, in the implementation of which the crimes charged were committed.

(if) Enhancing the Capacity of the RUF/AFRC

518. The Defence submits that the Trial Chamber erred in reasoning that the operational support
and military personnel Taylor provided to the RUF/AFRC supported, enhanced and/or sustained the
RUF/AFRC’s capacity to undertake its Operational Strategy, submitting that the provision of this
support cannot reasonably be found to have had a substantial effect on crimes.’*>® The Defence
submissions rely on its contention that the Trial Chamber erred as a matter of law in not requiring
that Taylor’s acts of assistance, encouragement and moral support were to the physical actor and
were used in the commission of the specific crime. As the Appeals Chamber has rejected that

1554

submission, ™" the Defence argument here also fails.

519. The Appeals Chamber notes in this regard that while arms and ammunition may in some
circumstances be the means to commit crimes, in other circumstances such materiel may have an
effect on the commission of crimes in a different manner. The Trial Chamber recognised that
Taylor provided the RUF/AFRC with arms and ammunition in 1999 for the purpose of “keeping
security”, defending itself from the Kamajors and Sierra Leonean Government forces.’ It
explicitly recalled that the RUF/AFRC during this period continued to commit crimes in territories
under its control, namely the use of child soldiers, sexual slavery and enslavement.>*® In this
factual context, assisting the RUF/AFRC to defend its position could reasonably be found to have
supported and sustained the RUF/AFRC’s Operational Strategy and thus have had an effect on the

commission of crimes in the implementation of that Operational Strategy.

520. The Appeals Chamber notes that the Trial Chamber’s findings demonstrate that the
operational support Taylor provided was extensive, sustained and impacted key RUF/AFRC

operations critical to its functioning and its capacity to implement its Operational Strategy. The

1553 Taylor Appeal, paras 607, 608, 646, 649, 652-654, 658, 665.
1554 See supra 362-385.

15% Trial Judgment, paras 5741-5743.

15% Trial Judgment, para. 5744. See supra paras 260-273.
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communications and logistics support Taylor provided was sustained and significant.
enhanced the capability of the RUF/AFRC leadership to plan, facilitate or order RUF/AFRC

military operations during which crimes were committed,™*® enabled the RUF/AFRC to coordinate
1559

1557 It

regarding arms shipments and diamond transactions critical to its logistics and assisted the

RUF/AFRC to evade attacks by ECOMOG forces.**° Similarly, the RUF Guesthouse enhanced the
RUF/AFRC’s capacity to obtain arms and ammunition from Taylor in exchange for diamonds,**®*
which was critical in enabling the RUF/AFRC’s Operational Strategy.’® The RUF/AFRC’s
diamond mining activities involved the systematic commission of crimes.***® The logistical support
Taylor provided — the provision of security escorts, the facilitation of access through checkpoints,
and the much needed assistance with transport of arms and ammunition by road and by air —
supported and sustained the provision of arms and ammunition by Taylor to the RUF/AFRC, and
“played a vital role in the operations of the RUF/AFRC during a period when an international arms
embargo was in force.”*®* With respect to the military personnel provided by Taylor, the 170
soldiers participated in RUF/AFRC military offensives during which crimes charged were
committed,*® boosted the morale of other RUF/AFRC troops**® and provided the RUF/AFRC

with high-level military expertise.**®

521. The Appeals Chamber finds that the Trial Chamber properly assessed the effect that the
sustained operational support and military personnel Taylor provided to the RUF/AFRC had on the
RUF/AFRC’s Operational Strategy and the commission of the crimes charged, in light of the whole
of its findings, the specific factual circumstances and the consequences established by the evidence.

1568

The Defence submissions regarding other forms of operational support,™ which were relatively

57 Trial Judgment, para. 4262.

15%8 Trial Judgment, paras 4252, 4262, 6928, 6936. See generally Trial Judgment, paras 3667-3731 (Operational
Support: Communications Support: Satellite Phones).

1559 Trial Judgment, paras 4254, 4262, 6929, 6936. See generally Trial Judgment, paras 3622-3914 (Operational
Support: Communications).

1580 Trial Judgment, paras 4255, 4262, 6930, 6936. See generally Trial Judgment, paras 3887-3914 (Operational
Support: Communications: Use of Liberian Communication by the RUF: “448” Warnings).

1561 Trial Judgment, paras 4261, 4262, 6933, 6936. See generally Trial Judgment, paras 4194-4247 (Operational
Support: Provision of RUF Guesthouse in Monrovia).

1582 Trial Judgment, para. 5834, 5835(xl), 5842, 6913-6915.

1563 See supra paras 261-263.

1564 Trial Judgment, para. 4256, 4262, 6934, 6936. See generally, Trial Judgment, paras 3915-3918 (Operational
Support: Logistical Support).

1585 Trial Judgment, paras 4619, 4620, 6919. See generally Trial Judgment, paras 4266-4396 (Provision of Military
Personnel: Red Lion Battalion), 4397-4495 (Military Personnel: Scorpion Unit).

15% Trial Judgment, para. 6923.

1567 Trial Judgment, paras 4491, 6922.

1588 The Trial Chamber further found that Taylor provided goods, safe haven, financial assistance, safe-keeping for
diamonds, medical support and herbalists to the RUF/AFRC, and returned RUF deserters, and that these forms of
support also supported, sustained and enhanced the functioning of the RUF/AFRC and its capacity to undertake military
operations in the course of which crimes were committed. Trial Judgment, paras 6925-6937.
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are summarily dismissed for failure to identify an error that would occasion a miscarriage
1570

minor,1°%°

of justice.

(iii) Encouragement and Moral Support

522. The Defence challenges the Trial Chamber’s assessment that Taylor encouraged and
morally supported the commission of the crimes, arguing that Taylor’s acts and conduct did not
alter the behaviour of the RUF/AFRC and that the RUF/AFRC would still have launched attacks
and committed crimes without Taylor’s advice.™"* This submission fails to demonstrate an error, as
it is well-settled that a “substantial effect” is not a “but for” cause or a “condition precedent.”**"?
Moreover, the Appeals Chamber does not consider that “substantial effect” in any respect is
properly assessed by resort to hypotheticals as to what would or would not have happened in an

alternate world, which cannot be demonstrated by evidence.

523. In assessing whether Taylor’s acts and conduct had a substantial effect on the commission
of the crimes, the Trial Chamber considered its findings that during the Indictment Period, Taylor
provided ongoing advice and encouragement to the RUF/AFRC, and that there was ongoing
communication and consultation between Taylor and the RUF/AFRC leadership.®" It found that
Taylor in fact provided advice, and that the RUF/AFRC leadership heeded his advice on a number
of instances.™®”* Following the Intervention, Taylor repeatedly advised them to attack, capture and
maintain control over Kono District, a diamondiferous area.*>” They acted in accordance with this
advice by repeatedly attacking Kono in 1998, during which they directed widespread and

systematic attacks against the civilian population and committed crimes charged in the

1589 Trial Judgment, para. 4068.

570 Taylor Appeal, paras 613-622 (safe haven and deserters), 673 (herbalist), 682-686 (medical support), 691-696
(financial support), 706-708 (safe-keeping of diamonds).

571 Taylor Appeal, para. 642.

572 Blaski¢ Appeal Judgment, para. 48; Simi¢ Appeal Judgment, para. 85; Blagojevi¢ and Joki¢ Appeal Judgment, para.
134; Brdanin Appeal Judgment, para. 348; FurundZija Trial Judgment, para. 233. On causation in international criminal
law, see J. Stewart, Overdetermined Atrocities.

573 Trial Judgment, para. 6940. See generally Trial Judgment, paras 3611-3618 (Military Operations: Summary of
Findings and Conclusion), 6451-6458 (Peace Process: Summary of Findings and Conclusion), 6767-6787 (Leadership
and Command Structure: Summary of Findings and Conclusions).

1574 See, e.g., Trial Judgment, paras 2863, 2951, 4105, 4259, 6345, 6414.

57 Trial Judgment, para. 3613. In February 1998, Taylor gave Johnny Paul Koroma two instructions to capture Kono,
which led to the ultimate recapture of Koidu Town in late February/early March 1998. In February/March 1998, Taylor
told Sam Bockarie to be sure to maintain control of Kono for the purpose of trading diamonds with him for arms and
ammunition. In mid-June 1998, Taylor advised Bockarie to recapture Kono so that the diamonds there would be used to
purchase arms and ammunition, which resulted in the Fitti-Fatta attack in mid-June 1998. Before the Freetown
Invasion, Taylor emphasised to Bockarie the importance of attacking Kono due to its diamond wealth, and the
RUF/AFRC captured Kono in the course of the attack on Freetown. Trial Judgment, paras 2863, 2864, 2951, 3112. See
generally Trial Judgment, paras 2754-2769 (Military Operations: Alleged Message from Base 1 to Troops Retreating
from Kono), 2770-2864 (Military Operations: Operations in Kono (Early 1998)), 2865-2951 (Military Operations:
Operation Fitti-Fatta), 2952-3130 (Military Operations: The Freetown Invasion: The Plan).
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Indictment.®"® On certain occasions Taylor demonstrably altered the RUF/AFRC’s behaviour,
including delaying disarmament.’>’” At times the RUF/AFRC leadership followed instructions from

Taylor that directly served Taylor’s, rather than their, interests,"®

524. The Trial Chamber’s findings and reasoning also demonstrate the specific factual
circumstances and the consequences established by the evidence relevant to the effect of Taylor’s
acts and conduct of encouragement and moral support in qualitative terms. Taylor held a position of
authority as an elder statesman and as President of Liberia, and was accorded deference by the
RUF/AFRC." The RUF/AFRC referred to him as “Pa”, “father”, “Papay”, “godfather”, “Chief”,
or “commander in chief” (CIC), which clearly indicated the respect the RUF/AFRC had for
Taylor.™®® Taylor advised the RUF/AFRC where and how to best implement its Operational
Strategy to achieve its goals, including the capture of Kono so that it could obtain more materiel to
launch more offensives™® and making the attack on Freetown “fearful” so that the RUF/AFRC
could force the government into negotiations and achieve its goal of freeing Foday Sankoh.'*®?

1583

During the Junta Period, Taylor encouraged the RUF and AFRC to work together, and

immediately after the Intervention, Taylor met Sam Bockarie in Monrovia and said that he would

help and provide support."*® During the disarmament process following the Lomé Peace Accord,

Taylor privately advised Issa Sesay not to disarm and to resist disarmament in Sierra Leone.™® In

July 2000, Taylor urged Issa Sesay to agree to disarm but not to do it in reality, saying one thing to

Sesay in front of the ECOWAS Heads of State and another to him in private,**®

1576 See supra paras 279-284.

Y77 Trial Judgment, paras 6443, 6447-6449. See generally Trial Judgment, paras 6416-6450 (Peace Process:
Communication with Issa Sesay on Disarmament).

1578 See, e.g., Trial Judgment, paras 6663 (finding that Taylor “ordered Bockarie to send AFRC/RUF forces to assist
him in his fight against Mosquito Spray and the LURD forces that had attacked his forces, and that during the fighting,
the AFRC/RUF forces operated under the overall command of [Taylor’s] Liberian subordinates.”), 6728 (finding that
“in 2000 and 2001 [Taylor] instructed Issa Sesay to send RUF forces, and that the RUF forces sent in response to these
requests fought alongside AFL forces in Liberia and Guinea under the command of [Taylor’s] subordinates.”). See
generally Trial Judgment, paras 6617-6663 (Leadership and Command Structure: Operations Outside Sierra Leone:
RUF/AFRC against Mosquito Spray/LURD in Liberia, 1999), 6664-6728 (Leadership and Command Structure:
Operations Outside Sierra Leone: Operations in Liberia and Guinea during Issa Sesay’s leadership).

> Trial Judgment, para. 6945.

1580 Trial Judgment, para. 6768.

181 Trial Judgment, para. 3613. See generally Trial Judgment, paras 3611-3618 (Military Operations: Summary of
Findings and Conclusion).

1582 Trial Judgment, para. 3130. See generally Trial Judgment, paras 2952-3130 (Military Operations: The Freetown
Invasion: The Plan).

1583 Trial Judgment, para. 6520.

1584 Trial Judgment, para. 6543.

1585 Trial Judgment, paras 6442, 6444, 6447, 6449, 6450, 6451(xi), 6458, 6785. See generally Trial Judgment, paras
6416-6450 (Peace Process: Communication with Issa Sesay on Disarmament).

158 Trial Judgment, paras 6419, 6442, 6443, 6451(xi), 6458, 6785.
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525. The Appeals Chamber does not accept the Defence submission that in order to find that
Taylor’s acts and conduct had a substantial effect on the commission of the crimes, the Trial
Chamber was required to find that Taylor’s acts and conduct altered the behaviour of the
RUF/AFRC and exclude the possibility that the RUF/AFRC would still have launched attacks and
committed crimes without Taylor’s advice. The Appeals Chamber affirms the Trial Chamber’s
qualitative and quantitative assessment in light of the whole of its findings, the specific factual
circumstances and the consequences established by the evidence.

(d) Conclusion

526. In light of the foregoing, the Appeals Chamber affirms the Trial Chamber’s conclusion that
Taylor’s acts and conduct of assistance, encouragement and moral support had a substantial effect

on each and all of the crimes for which he was convicted.
2. Mens Rea

(@) The Trial Chamber’s Findings

527. The Trial Chamber found that Taylor knew his support to the RUF/AFRC would provide
practical assistance, encouragement or moral support to them in the commission of crimes and that
he nevertheless provided such support.™®®" It also found that Taylor was aware of the “essential
elements” of the crimes committed by the RUF/AFRC, including the state of mind of the
perpetrators.’® Accordingly, the Trial Chamber found beyond a reasonable doubt that Taylor had
the requisite mens rea for aiding and abetting liability in respect of the crimes charged in Counts 1-
11 of the Indictment.”®® In reaching this conclusion, the Trial Chamber relied on the findings
described in more detail in the Section of this Judgment entitled “Taylor’s Acts, Conduct and

Mental State”.*>%°

(b) Submissions of the Parties

528. In Ground 17, the Defence contends that the Trial Chamber erred in concluding that Taylor
possessed the requisite mens rea for aiding and abetting liability. First, it contends that, for the

period from August 1997 to April 1998, the Trial Chamber only found that Taylor was aware of “a

1587 Trial Judgment, para. 6949.
1588 Trial Judgment, para. 6951.
1589 Trial Judgment, para. 6952.
15% See supra paras 303-343.
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1591 which it submits does not satisfy

possibility that assistance might be used in possible crimes,
the mens rea standard for aiding and abetting liability."*** Second, the Defence argues that Taylor’s
admission that he knew in 1998 of the RUF/AFRC crimes following the Intervention cannot be
taken as an admission that he knew that he was providing assistance to an organisation adopting a
modus operandi of attacking civilians.®®® Third, the Defence submits that a reasonable
interpretation of the evidence is that Taylor provided assistance to the RUF/AFRC to assist it to
hold its position and avoid defeat.’*® Fourth, it argues that after the Lomé Peace Accord, the
RUF/AFRC had committed itself to peace, and that Taylor would not have known that any

assistance he provided would assist the commission of crimes.™%

529. In Ground 19, the Defence further contends that the Trial Chamber failed to make
particularised mens rea findings with respect to each act of assistance.®® It argues that the Trial

. 1597
Chamber’s approach was not a safe or sufficient one.

530. The Prosecution responds that the Trial Chamber correctly found that the RUF/AFRC’s
Operational Strategy ran throughout the entire Indictment Period and that Taylor knew of this
Operational Strategy at all relevant times.™®*® It submits that Taylor admitted knowing that the
RUF/AFRC was engaged in a campaign of atrocities and that those atrocities were continuing,**
and the Trial Chamber reasonably assessed his testimony.**® It further responds that the Defence
misrepresents the Trial Chamber’s findings, as the Trial Chamber found that Taylor possessed the
required mens rea even before August 1997, and, more specifically, throughout the Indictment
Period.’® The Prosecution also responds that, in light of the ongoing campaign of atrocities
committed by the RUF/AFRC, the advice and instructions that Taylor gave the RUF/AFRC

leadership exclude the possibility that he did not know of the RUF/AFRC’s Operational

1591 Taylor Appeal, paras 405-407.

1592 Taylor Appeal, paras 402, 408.

5% Taylor Appeal, paras 416, 417.

1594 Taylor Appeal, paras 419, 423-427. See also Taylor Appeal, para. 427 (“Taylor provided the materiel to assist the
RUF to hold its positions; to avoid cataclysmic defeat that would have led to its further disintegration with potential
negative consequences for peace; and to consolidate its position without a repetition of the crimes committed against
civilians during its flight from ECOMOG forces.”).

15% Taylor Appeal, para. 430. See also Taylor Appeal, paras 416, 417.

15% Taylor Appeal, paras 436, 437.

1597 Taylor Appeal, para. 437.

15% prosecution Response, paras 323, 343.

159 prosecution Response, para. 345, citing Trial Judgment, paras 6805, 6884, 6969.

1600 prosecution Response, paras 357, 358.

1601 prosecution Response, paras 349-351.
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Strategy.'®®? Finally, it submits that after the Lomé Peace Accord, neither the RUF/AFRC’s

Operational Strategy nor Taylor’s knowledge thereof changed.'®%

531. The Prosecution further responds that the Trial Chamber was not required to make
particularised findings concerning Taylor’s mens rea with respect to specific acts of assistance.®**
It submits that the Trial Chamber made detailed findings establishing Taylor’s knowledge of the
continuous RUF/AFRC crimes and found that he provided assistance to a group whose Operational

Strategy was to use terror against the civilian population of Sierra Leone.**®

532. The Defence replies that the Trial Chamber did not make any finding that Taylor knew there
was a substantial likelihood that his assistance would contribute to the crimes in respect of any date
prior to April 1998.°% It asserts that the issue is whether Taylor knew of the RUF/AFRC’s
Operational Strategy at the time he provided assistance.'®® It argues that such a conclusion would
not be the only reasonable inference, as there was a reasonable possibility that he did not know of

the RUF/AFRC’s Operational Strategy even late in 1998.16%8

(c) Discussion

533. The Appeals Chamber recalls that under Article 6(1) of the Statute and customary
international law, the mens rea required for aiding and abetting liability is that an accused directly
intended, knew or was aware of the substantial likelihood that his acts and conduct would assist the
commission of the crime. The accused must also be aware of the essential elements of the crime,

including the state of mind of the principal offender.'®%

534. The Appeals Chamber does not accept the Defence contention that the Trial Chamber made
different findings as to Taylor’s knowledge in August 1997 and after April 1998."°"° The Trial
Chamber separately discussed Taylor’s knowledge in August 1997 and his knowledge after April
1998 because Taylor, in his testimony, distinguished his knowledge at these particular points in
time. Taylor admitted that he knew of the crimes committed by the RUF/AFRC by April 1998,

1602 prosecution Response, para. 363.

1603 prosecution Response, para. 368.

1604 prosecution Response, para. 371.

1605 prosecution Response, para. 372.

1605 Taylor Reply, para. 63.

1807 Taylor Reply, para. 65.

1608 Taylor Reply, para. 66.

199 Brima et al. Appeal Judgment, para. 242, quoting Brima et al. Trial Judgment, para. 776; Fofana and Kondewa
Appeal Judgment, paras 366-367; Sesay et al. Appeal Judgment, para. 546.
1619 Taylor Appeal, paras 401, 402, 404-409.

11 Trial Judgment, para. 6884.
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but denied that he knew of those crimes earlier, in August 1997.***2 The Trial Chamber’s findings
are thus appropriately addressed to Taylor’s knowledge as of August 1997.*°" Further, the Trial
Chamber explicitly found that Taylor knew of the RUF/AFRC’s Operational Strategy and intent to

commit crimes “from the clear and consistent information he received after his election.”*®%*

Finally, the Trial Chamber’s ultimate conclusion, with explicit reference to the above ﬁndings,1615
was that at all relevant times Taylor “knew that his support to the RUF/AFRC would provide

. . . .. . 1616
practical assistance, encouragement or moral support to them in the commission of crimes.”

535. As the Trial Chamber found that the RUF/AFRC had an Operational Strategy to
systematically commit crimes against the civilian population of Sierra Leone throughout the
Indictment Period and that Taylor knew of that Operational Strategy at all relevant times, the
Defence contention that before April 1998, Taylor was only aware of a “possibility that assistance

1617

might be used in possible crimes” is unsustainable.” " In the Appeals Chamber’s view, this equally

applies to the period following April 1998.

536. On appeal, it is not sufficient for a party to put forward an “alternative” interpretation of the
evidence and invite the Appeals Chamber to consider de novo whether such an alternative
interpretation is a reasonable one.’®® The Defence submission that Taylor supported the
RUF/AFRC in order to prevent the commission of future crimes by ensuring that the RUF/AFRC
was not defeated on the battlefield™®'° is an assertion unsupported by any evidence and is dismissed.
Moreover, the findings made and supported by the Trial Chamber regarding exchanges between
Taylor and Sam Bockarie, including Taylor’s instruction that the attack on Freetown be made
“fearful” for the purpose of pressuring the Sierra Leonean government into negotiations for the

release of Foday Sankoh,*? exclude the “alternative” interpretation put forward by the Defence.

537. Situations may change and develop over time, and the trier of fact must always determine
the accused’s mens rea at the relevant time.’®? The Trial Chamber found, however, that the
RUF/AFRC’s Operational Strategy did not change in fact.'®?® It further found that Taylor had

1812 Trial Judgment, para. 6877.

1°13 Trial Judgment, para. 6886.

1% Trial Judgment, para. 6885.

1615 See Trial Judgment, para. 6947.

1818 Trial Judgment, para. 6949. See generally Trial Judgment, paras 6794-6886 (Knowledge of the Accused).
1817 Taylor Appeal, para. 407.

1618 Sesay et al. Appeal Judgment, paras 32, 40.
1619 Taylor Appeal, para. 427.

1620 Trial Judgment, para. 3130.

1621 See Prosecution Response, paras 361-364.
1622 5ee Taylor Appeal, paras 416, 417.

1623 See supra paras 253-302.
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knowledge of this Operational Strategy at all relevant times.'®** Taylor continued to directly and
intimately participate in ECOWAS peace efforts to address the situation in Sierra Leone.'®® The
Trial Chamber specifically considered the Defence’s contention at trial that Taylor’s involvement
with the RUF/AFRC was solely for the purposes of peace,’®?® but found that Taylor “was engaged
in arms transactions at the same time that he was involved in the peace negotiations in Lomé,
publicly promoting peace at the Lomé negotiations, while privately providing arms and ammunition
to the RUF.”**?" In addition, it found that after the signing of the Lomé Peace Accord, when the
RUF/AFRC leadership was inclined to disarmament and the peace process Taylor encouraged the

RUF/AFRC leadership not to disarm and continued to supply them with weapons.*®*®

538. The Trial Chamber had before it significant evidence establishing public knowledge of the
crimes committed by the RUF/AFRC, and Taylor’s knowledge of those crimes in particular. The
Trial Chamber carefully assessed Taylor’s testimony as to his knowledge, including his admission
that by April 1998 anyone providing support to the RUF/AFRC “would be supporting a group
engaged in a campaign of atrocities against the civilian population.”*®® The Trial Chamber

1630 and it specifically considered

recognised that Taylor’s admission related to a particular time,
Taylor’s denial that he knew that the RUF/AFRC was committing crimes in Sierra Leone before
that time.*®3! It found that, based on the information available to Taylor from his daily security
briefings, his direct participation in the ECOWAS Committee of Five, his prior knowledge of the
RUF’s criminal activities and the international community’s reaction to the situation in Sierra

Leone, the only reasonable inference was that as early as August 1997 Taylor had the same
knowledge of the Operational Strategy as he admitted to having in April 1998.1%%

539. The Appeals Chamber finds that the Trial Chamber properly evaluated the evidence of
Taylor’s knowledge, including his testimony, his public role as President of Liberia and member of
the ECOWAS Committee of Five, his relationship with the RUF/AFRC, the reports of ECOWAS

and the UN and public reports by the media and non-governmental organisations. The Appeals

1624 Trial Judgment, para. 6949. See generally Trial Judgment, paras 6794-6886 (Knowledge of the Accused).

1625 See Trial Judgment, paras 6455-6458. See generally Trial Judgment, paras 6451-6458 (Peace Process: Summary of
Findings and Conclusion).

192 Trial Judgment, para. 6452.

1927 Trial Judgment, para. 6455.

1628 Trial Judgment, para. 6455. See generally Trial Judgment, paras 6416-6450 (Peace Process: Communication with
Issa Sesay on Disarmament).

1629 Trial Judgment, para. 6884. See also Trial Judgment, para. 6805, citing Transcript, Charles Ghankay Taylor, 25
November 2009, p. 32395.

1630 Contra Taylor Appeal, para. 416.

1631 See Trial Judgment, para. 6877.

1632 Trial Judgment, paras 6882, 6885, 6949. See generally Trial Judgment, paras 6794-6886 (Knowledge of the
Accused).
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Chamber further finds that the Trial Chamber carefully assessed this evidence in respect of Taylor’s

1633

knowledge at the relevant times™ and the evolution of Taylor’s relationship and involvement with

the RUF/AFRC, and carefully considered the Parties’ submissions at trial.

540. The Appeals Chamber accordingly affirms the Trial Chamber’s finding that while Taylor
was physically remote from the crimes, the only reasonable conclusion based on the totality of the
evidence was that he knew of the RUF/AFRC’s Operational Strategy. The Appeals Chamber further
affirms the Trial Chamber’s conclusion that Taylor knew that his support to the RUF/AFRC would
assist the commission of crimes in the implementation of the RUF/AFRC’s Operational Strategy.
The Trial Chamber also reasonably found that, in addition to knowing of the RUF/AFRC’s intent to
commit crimes, Taylor was aware of the specific range of crimes being committed during the
implementation of the RUF/AFRC’s Operational Strategy and was aware of the essential elements
of the crimes. In light of the foregoing, the Appeals Chamber agrees with the Trial Chamber’s

conclusion that Taylor possessed the requisite mens rea for aiding and abetting liability.****

3. Conclusion
541. Defence Grounds 17, 19 and 22-32 are therefore dismissed in their entirety.

B. Planning Liability

542. The Appeals Chamber has affirmed the Trial Chamber’s factual findings regarding Taylor’s
participation in designing the Bockarie/Taylor Plan.'®*®* The Appeals Chamber has also concluded
that the Trial Chamber properly articulated and applied the actus reus and mens rea elements of
planning liability.*®%

543. The Defence’s remaining challenges to Taylor’s conviction for planning crimes address the
Trial Chamber’s application of the law to the facts found and its ultimate conclusions that the actus
reus and mens rea elements of planning liability were proved beyond a reasonable doubt. First, in
Grounds 10, 11, 12 and 13, it challenges the Trial Chamber’s conclusion that the actus reus of
planning liability was proved beyond a reasonable doubt. Second, in Grounds 14 and 15, it
challenges the Trial Chamber’s conclusion that Taylor possessed the requisite mens rea for

planning the crimes under the 11 Counts for which he was convicted. Third, in Ground 11, the

1633 Contra Taylor Appeal, paras 436, 437.
1634 Trial Judgment, para. 6952.

1635 See supra paras 46-252.

1636 Supra 491-494.
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Defence challenges Taylor’s convictions for crimes committed in Kono and Makeni during the

Freetown Invasion.'®’

1. Actus reus

(@) The Trial Chamber’s Findings

544. The Trial Chamber found beyond a reasonable doubt that Taylor intentionally designed the
Bockarie/Taylor Plan for an attack on Freetown and thereby had a substantial effect on the crimes
committed during and after the Freetown Invasion between December 1998 and February 1999.1%%
In reaching this conclusion, the Trial Chamber relied on the findings described in more detail earlier

in this Judgment.'®%°

545.  The Trial Chamber concluded that Taylor and Bockarie intentionally designed a plan for an
RUF/AFRC attack on Freetown, the Bockarie/Taylor Plan. This Plan had the “objective of reaching
Freetown, releasing Foday Sankoh from prison and regaining power.”***° It was to be implemented
in a “fearful” manner in order to pressure the government of Sierra Leone into negotiations for the
release of Sankoh, and “all means” were to be used to get to Freetown. 1641 SAJ Musa had a separate
plan to attack Freetown.'®*? His goal was to reinstate the army,*®** and the Trial Chamber noted that
according to Prosecution witness Alimamy Bobson Sesay, as accepted by the Defence, SAJ Musa
“ordered his forces to proceed to Freetown without killing, looting or burning, indicating that he did

not have a campaign of terror in mind.”***

546. The forces under SAJ Musa’s command started their attack on Freetown independently of
the Bockarie/Taylor Plan.'**> However, following SAJ Musa’s death on 23 December 1998,'%%
Alex Tamba Brima (a.k.a. Gullit) took over leadership of the troops, at Benguema outside of

1648

Freetown.'®*" Gullit was willing to work together with Sam Bockarie'®*® and he resumed contact

with Bockarie.®* The troops commanded by Gullit in Freetown were subordinated to and used by

1837 Taylor Appeal, paras 217-219 (Ground 11), 287 (Ground 13), 306 (Ground 15), 557-558 (Ground 23).
1638 Trial Judgment, para. 6968.

1639 See supra paras 285-292, 327-334.

1640 Trial Judgment, para. 6958. See generally Trial Judgment, paras 2952-3130 (Military Operations: The Freetown
Invasion: The Plan).

1641 Trial Judgment, paras 3130, 3611(vii).

1842 Trial Judgment, para. 3126.

1643 Trial Judgment, para. 3123.

1644 Trial Judgment, para. 3124, citing Defence Final Trial Brief, para. 919.

1845 Trial Judgment, para. 3125.

164 Trial Judgment, paras 3481, 3486, 3611(viii, xiii).

1847 Trial Judgment, paras 3370, 3480, 6965.

1%%8 Trial Judgment, para. 3393.

1549 Trial Judgment, paras 3481, 3611(viii).
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Bockarie in furtherance of the Bockarie/Taylor Plan.***® Further execution of the Plan was carried

out with close coordination between Bockarie and Gullit,*%%*

1652

with Gullit in frequent communication
with Bockarie'®®? and taking orders from Bockarie.'®>® Bockarie was in frequent and daily contact
via radio or satellite phone with Taylor in December 1998 and January 1999 during the Freetown
Invasion, either directly or through Benjamin Yeaten.*®>* The Trial Chamber concluded that in these
circumstances, the Bockarie/Taylor Plan had a substantial effect on the crimes committed during

and after the Freetown Invasion.'®>®

(b) Submissions of the Parties

547. The Defence first submits, in Ground 11, that the Trial Chamber failed to find that Taylor
designed a plan for the commission of crimes.'®*® Second, in Ground 13 the Defence argues that the
Trial Chamber erred in finding that Sam Bockarie exercised effective control over Gullit, since it
failed to find that Bockarie had the ability to prevent or punish the commission of crimes by Gullit
and the troops under his command.’®’ It submits that Gullit’s insubordination to Bockarie is
indicative that Gullit was not bound to obey Bockarie’s orders, but only followed them when he
agreed or considered that it was in his interest to do s0.'**® Third, in Grounds 10 and 13, it submits
that the Trial Chamber erred in finding that Gullit and forces under his command were incorporated
into the Bockarie/Taylor Plan. It argues that their coordination merely implies an effort to ensure

1659 and that there was no evidence of the difference

the harmonious operation of two separate plans,
between the Bockarie/Taylor Plan and SAJ Musa’s plan in terms of strategy, timing, troop
movements, intelligence, locations, operational plans, or manoeuvres.'*®® Fourth, in Ground 12, it
argues that the Trial Chamber erroneously held Taylor liable for an expanded or evolved plan.'®®

Finally, in Ground 13, it argues that because the troops under Gullit’s command had previously

1850 Trial Judgment, para. 6965.

1851 Trial Judgment, paras 3482, 3611(ix).

1952 Trial Judgment, paras 3481, 3611 (viii).

1953 Trial Judgment, para. 6965.

1654 Trial Judgment, para. 3606, 3611(xiv).

195 Trial Judgment, para. 6968.

19% Taylor Appeal, para. 208. The Defence suggests that “[t]he actus reus of planning is ‘one or more persons formulate
a method of design or action, procedure or arrangement of the accomplishment of a particular crime.”” Taylor Appeal,
para. 209.

1857 Taylor Appeal, paras 254, 255, 259.

1958 Taylor Appeal, para. 276. See, e.g., Ori¢ Trial Judgment, para. 706.

1659 Taylor Appeal, para. 202.

1680 Taylor Appeal, para. 188.

1661 Taylor Appeal, paras 216, 252.
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committed crimes, the Trial Chamber could not reasonably find that the Bockarie/Taylor Plan had a

substantial effect on the crimes committed in Freetown.'%%?

548. The Prosecution responds that the Trial Chamber found that the Bockarie/Taylor Plan was a
plan to commit crimes.’®®® It also argues that the Defence submissions regarding Gullit’s
incorporation into the Bockarie/Taylor Plan and Sam Bockarie’s use of Gullit for the
implementation of this Plan are based on an erroneously narrow and fragmented view of how the
Trial Chamber actually determined one plan to be abandoned and the other to be adopted.'®®* It
submits that the Trial Chamber’s analysis involved a detailed and close consideration of a wide
range of factors, including, inter alia, communications between Gullit and Bockarie after SAJ
Musa’s death, coordination between Bockarie’s forces and Gullit’s troops, reinforcements sent by
Bockarie which joined Gullit’s troops, and the implementation of instructions issued by Bockarie to
Gullit.**®® Moreover, it submits that it was possible for the Trial Chamber to differentiate the
Bockarie/Taylor Plan from SAJ Musa’s plan in terms of their goals and/or the commission of
crimes during their implementation.’®®® The Prosecution further responds that the Trial Chamber

1667

properly found that Gullit was being ordered by Bockarie,”™" and that, contrary to the Defence

submissions, Taylor was not held liable for planning based on the daily updates he received.*®®®

549. The Defence replies that the Prosecution does not demonstrate that the Bockarie/Taylor Plan
was a plan to commit the 11 “concrete crimes” for which Taylor was convicted.'®® It submits that
the Trial Chamber was unequivocal that the plan evolved from that designed by Sam Bockarie and
Taylor, to one encompassing Gullit’s troops.’®”® It also argues that the Trial Chamber concluded
that the Bockarie/Taylor Plan substantially contributed to the commission of crimes while Gullit
was operating under Bockarie’s command, and that the point in time at which this happened is

1671
therefore relevant to Taylor’s convictions. 6

(c) Discussion

550. The Appeals Chamber recalls that the actus reus of planning liability is that the accused

participated in designing an act or omission and thereby had a substantial effect on the commission

1662 Taylor Appeal, para. 286.

1663 prosecution Response, para. 184, citing Trial Judgment, paras 6958, 6959.

1664 prosecution Response, para. 167.

1685 prosecution Response, para. 167, citing Trial Judgment, paras 3481-3486, 6965.
168 prosecution Response, para. 167.

1667 prosecution Response, paras 226-232.

1688 prosecution Response, para. 193.

1689 Taylor Reply, para. 28.

1870 Taylor Reply, para. 29

1671 Taylor Reply, para. 35, citing Trial Judgment, para 6965 (emphasis omitted).
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of the crime.’®’? In order to incur planning liability, the accused need not design the conduct alone,
and the accused need not be the originator of the design or plan.'®”® Whether the accused’s acts
“amount to a substantial contribution to the crime for the purposes of planning liability is to be

assessed on a case-by-case basis in light of the evidence as a whole.”**"

551. The Trial Chamber found that the Bockarie/Taylor Plan was a plan for the commission of
crimes against the civilian population, namely a campaign of crimes and acts of terror, in
accordance with Taylor’s “make fearful” and “use all means” instructions, and the RUF/AFRC’s

Operational Strategy.'®”® The Appeals Chamber affirms this finding.

552. The Trial Chamber convicted Taylor for the crimes under all eleven Counts of the
Indictment in the invasion of and retreat from Freetown, between December 1998 and February
1999."" The Appeals Chamber agrees with the Defence that the critical issue to Taylor’s
conviction for planning the crimes committed in Freetown and the Western Area is whether Sam
Bockarie was in fact in control of a concerted and coordinated effort, with Gullit as his subordinate,
to implement the Bockarie/Taylor Plan in Freetown.’®’” This issue concerns the relationship
between the Bockarie/Taylor Plan and the commission of the crimes and whether this Plan had a
substantial effect on the crimes. Accordingly, whether and when Gullit was incorporated into the
Bockarie/Taylor Plan and used by Bockarie to implement the Plan is of critical importance.**’®

However, the Defence misconstrues the Trial Chamber’s factual use of the term “effective control”,

that is, actual control, for the element of superior responsibility under Article 6(3) of the Statute,

1872 Supra 491-494.

1873 Supra 491-494.

1674 Sesay et al. Appeal Judgment, para. 769.

1675 Trial Judgment, paras 6958, 6959, 6969. See also supra para. 282.

1676 Trijal Judgment, para. 6994. The Appeals Chamber notes that the Trial Chamber did not convict Taylor of planning
liability for any crimes committed by the forces under the command of SAJ Musa/Gullit prior to 23 December 1998,
during their movement from the North to Freetown. See Trial Judgment, para. 6994 (named Districts under each
Count). As the Trial Chamber expressly reasoned, the critical issue to Taylor’s planning conviction for crimes
committed after 23 December 1998 on the outskirts of and in Freetown was whether, following SAJ Musa’s death and
Gullit’s assumption of command, Bockarie was effectively in command of a concerted and coordinated effort to capture
Freetown, with Gullit as his subordinate. It concluded that this was the case. Trial Judgment, para. 3479. See also Trial
Judgment, paras 3481-3486, 3617. Likewise, the Appeals Chamber affirms Taylor’s planning conviction under Count 9
for Bombali District for crimes committed by RUF/AFRC forces under Bockarie’s command. See infra paras 569-574.
The Appeals Chamber emphasises that the convictions and Disposition must be read in conjunction with and in light of
the Trial Chamber’s findings as to the crimes properly charged in the Indictment and proved beyond reasonable doubt.
1877 Taylor Appeal, para. 253, citing Trial Judgment, para. 3479. See supra paras 285-292, 327-334. The Trial Chamber
considered that Taylor’s planning liability for the crimes committed in Freetown depended on whether, following SAJ
Musa’s death and Gullit’s assumption of command, Bockarie was effectively in command of a concerted and
coordinated effort to capture Freetown, with Gullit as his subordinate. It concluded that this was the case. Trial
Judgment, para. 3479. See also Trial Judgment, paras 3481-3486, 3617. See generally Trial Judgment, paras 3131-3486
(Military Operations: The Freetown Invasion: Implementation of the Plan).

1678 Contra Prosecution Response, para. 231.
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where that term is used as a term of art. The Defence has merely attempted to build a legal

argument out of what is a question of fact.'®"

553.  The Defence challenges to the Trial Chamber’s finding that Gullit was incorporated into the
Bockarie/Taylor Plan and that Sam Bockarie assumed control over Gullit following the resumption
of contact on or around 23 December 1998 rely on its assertion that Gullit did not comply with

orders from Bockarie at that time.'®°

In finding that Gullit was incorporated into the
Bockarie/Taylor Plan and that Bockarie exercised control over Gullit, the Trial Chamber, in
addition to relying on orders issued and complied with, also relied on the close coordination and

frequent communications between Bockarie and Gullit.**®*

554. Many witnesses testified regarding the resumption of contact between Sam Bockarie and
Gullit following SAJ Musa’s death, and their close coordination of the Freetown Invasion.'®® The
Trial Chamber considered the evidence of Perry Kamara and Alimamy Bobson Sesay to be of
particular value as to what occurred during the operation since they were the only two witnesses
that participated in the attack on Freetown itself.'*®® Witnesses stationed with Bockarie and
commanders in other areas of Sierra Leone also testified regarding the resumption of
communications between Bockarie and Gullit after the death of SAJ Musa.'®® The witnesses
agreed that communications were regular throughout the Freetown Invasion and concerned the
progress of the operation.'®® The evidence also indicated that aside from Bockarie, Gullit was in
communication with Bockarie’s commanders, including Boston Flomo (a.k.a. Rambo), Superman

and Issa Sesay.'®%

1679 gSesay et al. Appeal Judgment, para. 1111. The Appeals Chamber rejected similar arguments by the Prosecution on
appeal.

1680 Taylor Appeal, paras 271-274.

1681 Trial Judgment, para. 6965. See generally Trial Judgment, 3379-3393 (Relationship between Bockarie and Gullit
prior to the death of SAJ Musa), 3394-3401 (Resumption of communications after the death of SAJ Musa), paras 3419-
3435 (Attempts at coordination and the entry into Freetown of Rambo Red Goat), 3436-3464 (Whether fighters in
Freetown took orders from Bockarie). The Defence conceded that Gullit resumed contact with Bockarie after SAJ
Musa’s death. Trial Judgment, para. 3394. While Gullit was with SAJ Musa, he maintained contact with Bockarie and
would update Bockarie and Bockarie’s commanders on operational matters. Trial Judgment, paras 3385, 3386, 6755.
The Trial Chamber was “satisfied that nothing suggests that the relationship between Bockarie and Gullit had broken
down so irretrievably that it prevented Bockarie and Gullit from working together after the death of SAJ Musa. Trial
Judgment, para. 3393.

1682 ee generally Trial Judgment, 3379-3393 (Relationship between Bockarie and Gullit prior to the death of SAJ
Musa), 3394-3401 (Resumption of communications after the death of SAJ Musa).

1983 Trial Judgment, para. 3395.

1684 Trial Judgment, para. 3396.

198 Trial Judgment, para. 3397.

198 Trial Judgment, para. 3398.
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555. The Trial Chamber considered the Defence submission that Gullit had initially defied Sam
Bockarie’s instructions to wait for reinforcements and only called Bockarie from Freetown because

his troops were in trouble.'®®” However, it noted that:

The evidence of Bobson Sesay and Kamara converge on the two most important aspects:
first, both witnesses stated that it was Gullit who initiated the contact with Bockarie—
Bobson Sesay testified that this was to seek reinforcements, while Kamara testified that it
was to seek advice; second, neither suggested, as the Defence sought to argue, that by
moving forward to Freetown without Bockarie’s reinforcements, Gullit was rejecting
either Bockarie’s authority or his offer of assistance. On their evidence, Gullit was
receptive to the idea of reinforcements, but military exigencies dictated a more immediate
advance into Freetown,'*®

The evidence of Dauda Aruna Fornie and Isaac Mongor’s evidence on examination-in-
chief also support the idea that Gullit did not wait for Bockarie’s reinforcements due to
those reinforcements being unduly delayed, rather than as a refusal of Bockarie’s support.
Dauda Aruna Fornie also confirmed that Gullit requested reinforcements from Bockarie
before the commencement of the 6 January attack.***

Based on this evidence the Trial Chamber found that “by advancing to Freetown from Waterloo and
Benguema without Bockarie’s reinforcements, Gullit was not rejecting either Bockarie’s authority

. . 1690
or his offer of assistance.”

556. The Trial Chamber also considered the Defence contention that coordination between Sam
Bockarie and Gullit broke down after Gullit initiated the attack on Freetown.%®* However, it found
that the evidence indicated otherwise, as the radio room in Buedu and the troops in Freetown

1692 and

communicated frequently during the assault on Freetown concerning strategic matters,
Bockarie assisted the commanders in Freetown by transmitting “448 messages,” which had
originally been sent by Taylor’s subordinates in Monrovia, to the fighters in the capital.*®®

Moreover, it considered the Defence contention that Gullit and Bockarie were merely coordinating

1887 Trial Judgment, para. 3394. See generally Trial Judgment, paras 3394-3401 (Resumption of communications after
the death of SAJ Musa), 3402-3418 (Gullit’s failure to heed Bockarie’s instruction to wait for reinforcements).

1688 Trjal Judgment, para. 3409.

1689 Trjal Judgment, para. 3410.

159 Trial Judgment, para. 3413. While Gullit proceeded into Freetown before Bockarie’s reinforcements arrived, the
Trial Chamber was satisfied that Gullit did so due to military exigencies and because the reinforcements were unduly
delayed, and noted the evidence that Gullit proceeded into Freetown only once he knew that Issa Sesay’s forces were on
their way from Makeni and were in a position to block ECOMOG reinforcements to Freetown. Trial Judgment, paras
3409, 3410, 3413, 3414.

191 Trial Judgment, para. 3417.

1992 Trial Judgment, para. 3418. See generally Trial Judgment, paras 3402-3418 (Gullit’s failure to heed Bockarie’s
instruction to wait for reinforcements). While in Freetown, Gullit requested additional ammunition from Bockarie, who
then sent a request to Benjamin Yeaten. Fornie then went on Bockarie’s behalf to White Flower, where he obtained
ammunition, RPGs and grenades. After Fornie’s return to Buedu, the ammunition was then sent to RUF/AFRC forces in
Waterloo via Issa Sesay in Makeni. Trial Judgment, paras 5113, 5114, 5123-5129.

1993 Trial Judgment, para. 3398. See generally Trial Judgment, 3394-3401 (Resumption of communications after the
death of SAJ Musa), paras 3887-3914 (Operational Support: Communications: Use of Liberian Communication by the
RUF: “448” Warnings).
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their efforts to fight a common enemy, but found that this premise failed to capture the level of
coordination that took place between Bockarie and Gullit and the level of control that Bockarie
exercised over Gullit'®* The Trial Chamber further considered Gullit’s compliance with

Bockarie’s orders.

557. The Appeals Chamber accepts the Trial Chamber’s findings that Gullit complied with
specific orders from Sam Bockarie in the implementation of the Bockarie/Taylor Plan, including
Bockarie’s repeated orders to use terror tactics against the civilian population of Freetown.'®*® The
Appeals Chamber accepts that there was extensive evidence on the record regarding the
communications and coordination between Bockarie and Gullit that commenced following SAJ
Musa’s death, and agrees with the Trial Chamber’s conclusion that Gullit was incorporated into the
Bockarie/Taylor Plan following his initial contact with Sam Bockarie after SAJ Musa’s death. The
Appeals Chamber further accepts that that there was extensive evidence on the record regarding the
orders given by Bockarie to Gullit and Gullit’s compliance with these orders, and affirms the Trial
Chamber’s finding that Bockarie exercised control over Gullit. Notably, Gullit implemented
Bockarie’s repeated orders, in accordance with Taylor’s instructions, to make Freetown “fearful”

and use terror tactics against the civilian population of Freetown.**®

558. While the Defence further contends that the Trial Chamber could not conclude that Gullit
“abandoned” SAJ Musa’s plan for the Bockarie/Taylor Plan,™®’ the Trial Chamber distinguished
these two plans and reasonably found that SAJ Musa’s plan ended with his death.®® It noted that it
was uncontested by the Defence that SAJ Musa’s plan was to take control of Freetown and to do so
without using terror or committing crimes against the civilian population.'®*® The Bockarie/Taylor

Plan was to be implemented in a “fearful” manner through the commission of crimes and the use of

1694 Trial Judgment, para. 3478.

19% Trial Judgment, paras 3452 (“The Trial Chamber is satisfied, on the strength of the Prosecution evidence, that
Bockarie did direct Gullit to use terror tactics against the civilian population on the retreat from Freetown, and that
Gullit complied.”), 3457 (“The Trial Chamber is satisfied ... that Bockarie did direct Gullit to send high-profile
political detainees released from Pademba Road Prison to RUF-controlled territory and Gullit complied with that
instruction.”), 3463 (“The Trial Chamber is satisfied, on the Prosecution evidence, that Bockarie gave Gullit orders to
execute Martin Moinama, and a group of captured ECOMOG soldiers near the State House, and both of which orders
were carried out by Gullit.” See generally Trial Judgment, paras 3445-3452 (instruction to use terror tactics against the
civilian population on the retreat from Freetown), 3453-3457 (instruction to send high-profile political detainees
released from Pademba Road Prison to RUF-controlled territory), 3458-3463 (instructions to execute Martin Moinama
and a group of captured ECOMOG soldiers near the State House).

16% See supra paras 285-292.

1897 Taylor Appeal, para. 187.

16% Contrary to the Defence submissions in paragraph 188 of its Appeal, the Trial Chamber was not obliged to
distinguish SAJ Musa’s separate plan from the Bockarie/Taylor Plan in terms of strategy, timing, troop movements,
intelligence, locations, operational plans or manoeuvres.

1%% Trial Judgment, para. 3124, citing Defence Final Trial Brief, para. 919.
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terror tactics in order to achieve its objectives.'’® Moreover, the Trial Chamber found that SAJ

Musa had the objective of reaching Freetown in order to reinstate the army,*’**

while the objective
of the Bockarie/Taylor Plan was “to improve the RUF’s negotiating position in relation to any
future peace talks and the release of Foday Sankoh.”17%? Accordingly, in the Appeals Chamber’s
view, the Trial Chamber reasonably found that the Bockarie/Taylor Plan was implemented in
Freetown.'™® Furthermore, while the Defence contends that Taylor was held criminally liable on

1704

the basis of an evolved plan,”™ at no point did the Trial Chamber refer to a different, expanded or

evolved plan being implemented in Freetown, and it held Taylor criminally liable for the

implementation of the Bockarie/Taylor Plan according to its original design.'’®

559. As to the Defence contention that Taylor was held liable on the basis of updates that he
received regarding the Plan’s implementation, the Appeals Chamber is of the view that the Trial
Chamber considered those updates as evidence that Sam Bockarie was using Gullit to implement
the Bockarie/Taylor Plan, and not as the basis for Taylor’s planning conviction. As previously
noted, the critical issue to Taylor’s conviction for planning the crimes in Freetown is whether

1706

Bockarie exercised control over Gullit,”™ not the updates Taylor received.

560. Finally, the Appeals Chamber has rejected the Defence contention that a finding of
substantial effect is precluded by the fact that RUF/AFRC troops would have committed crimes in
any event.'’” The Trial Chamber relied on substantial evidence that Gullit ordered massive
atrocities and acts of terror in Freetown in accordance with Sam Bockarie’s explicit and repeated
orders to do so, which was in accordance with Taylor’s instruction to Bockarie to make Freetown

“fearful”.}%8
(d) Conclusion

561. In light of the above, the Appeals Chamber affirms the Trial Chamber’s conclusion that
Taylor participated in designing an act or omission and thereby had a substantial effect on the

commission of the crimes, thus establishing the actus reus of planning liability.

7% Trial Judgment, paras 3130, 3611(vii), 6958, 6959.
701 Trial Judgment, para. 3123.

792 Trjal Judgment, para. 3449.

1703 Trial Judgment, paras 6965, 6968.

1704 Taylor Appeal, paras 219, 252.

179 Trial Judgment, paras 6965, 6968.

17% gypra para. 552.

Y97 sypra paras 522, 525.

17%8 Trial Judgment, paras 3445-3452.
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2. Mens Rea

(@) The Trial Chamber’s Findings

562. The Trial Chamber concluded that, in designing the Bockarie/Taylor Plan, Taylor intended
that the crimes charged in Counts 1-11 of the Indictment “be committed” or was aware of the
substantial likelihood that RUF/AFRC forces would commit such crimes in executing the
Bockarie/Taylor Plan.”® The Trial Chamber found that Taylor knew of the RUF/AFRC’s
Operational Strategy and intent to commit crimes.’”* It further found that by his instruction to
make the attack “fearful,” which was repeated many times by Sam Bockarie during the course of
the Freetown Invasion, and by his instruction to use “all means,” Taylor demonstrated his
awareness of the substantial likelihood that crimes would be committed during the execution of the
Bockarie/Taylor Plan.**! In reaching this conclusion, the Trial Chamber relied on the findings
described in more detail in the Section of this Judgment entitled “Taylor’s Acts, Conduct and

Mental State.”*"'?

(b) Submissions of the Parties

563. The Defence, in Grounds 14 and 15, challenges the Trial Chamber’s finding that Taylor
possessed the requisite mens rea to be held criminally liable for planning the commission of crimes.
It argues that the Trial Chamber erred in establishing Taylor’s mens rea on the basis of his
awareness of past crimes committed by the RUF/AFRC, and that this awareness is insufficient to
satisfy the mens rea for planning.’** The Prosecution responds that the Defence fails to

demonstrate an error in the Trial Chamber’s conclusion in light of the totality of the evidence.*™*

(c) Discussion

564. The Appeals Chamber recalls that the mens rea of planning liability is that the accused
directly intended, knew or was aware of the substantial likelihood that his acts of planning would
have an effect on the commission of the crimes.*’*> An accused may be properly found to have

799 Trial Judgment, para. 6970.

10 Trial Judgment, para. 6885.

Y11 Trial Judgment, para. 6969.

1712 See supra paras 327-334.

1713 Taylor Appeal, paras 296, 297.
1714 prosecution Response, para. 236.
1715 Supra para. 494.
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intended certain crimes and been aware of the substantial likelihood that others would be

committed.’1®

565. The Defence submissions do not address the evidence relied on by the Trial Chamber or its
extensive reasoning regarding Taylor’s knowledge.'”*” The Appeals Chamber concludes that the
Trial Chamber was reasonable in finding that Taylor knew of the RUF/AFRC’s Operational

Strategy and intent to commit crimes,’*®

and that the RUF/AFRC was committing all crimes
charged in the Indictment.'"*® The Appeals Chamber further concludes that the Trial Chamber was
reasonable in finding that by his “make fearful” and “use all means” instructions, Taylor
demonstrated his intention that the crimes charged in Counts 1-11 and part of the RUF/AFRC’s

Operational Strategy would be committed during the execution of the Plan.*"?°

(d) Conclusion

566. In light of the foregoing the Appeals Chamber affirms the Trial Chamber’s finding that

Taylor possessed the requisite mens rea for planning liability.

3. Taylor’s Liability for Planning the Crimes Committed in Kono and Makeni

(@) The Trial Chamber’s Findings

567. The Trial Chamber convicted Taylor for planning crimes committed under all counts of the
Indictment in Kono District and under Count 9 of the Indictment in Bombali District, where

Makeni is located.!’*

(b) Submissions of the Parties

568. The Defence, in Ground 11, challenges Taylor’s convictions for crimes committed in Kono

and Makeni during the Freetown Invasion. It argues that the Trial Chamber failed to find that any

1716 5ypra para. 494.

717 See generally Trial Judgment, paras 6794-6886 (Knowledge of the Accused). In the heading of Ground 15, which
pertains to Taylor’s mens rea for planning, the Defence states that the Trial Chamber “erred in fact and law in ... in
relying on [Taylor’s “fearful” and use “all means” instructions] to infer that Charles Taylor possessed the requisite
mental elements for planning.” However, in Ground 15 the Defence merely puts forward arguments which challenge
the evidence relied on by the Trial Chamber in finding that these orders were actually given. The arguments contained
in Defence Ground 15 make no reference to the Trial Chamber’s reliance on “fearful” and use “all means” instructions
to establish Taylor’s mens rea.

1718 Trial Judgment, para. 6885.

719 Trial Judgment, para. 6883. Contra Taylor Appeal, para. 293.

1720 Trial Judgment, para. 6969.

1721 Trial Judgment, para. 6995.
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crimes were committed in these locations.*’?? The Prosecution responds that the Trial Chamber did
find that crimes were committed in Kono and Makeni and cites examples of crimes under Count 9
of the Indictment that were found to have been committed in these locations.'”* The Defence
replies that the crimes under Count 9 of the Indictment found to have been committed in Kono were
committed after the attacks on Kono in December 1998, and were therefore not committed in the
implementation of the Bockarie/Taylor Plan.*’** In relation to the crimes found to have been

1725

committed under Count 9 of the Indictment in Makeni,” "> the Defence argues that these crimes are

not connected to the Bockarie/Taylor Plan since the victim, a child soldier, was fighting with SAJ

Musa’s troops, not with Bockarie’s forces acting in accordance with the Bockarie/Taylor Plan.}"®

(c) Discussion

569. The Trial Chamber found that in accordance with the Bockarie/Taylor Plan, the RUF/AFRC
forces in December 1998 launched military offensives on Kono and Makeni in order to reach
Freetown.”?’ The assault on Koidu Town, in Kono District, was launched on 17 December 1998,
and the troops moved towards the west after the successful capture of the city.}”?® On 24 December
1998, the RUF/AFRC began its assault on Makeni.}’®

570. The Defence contended at trial that during the Freetown Invasion no crimes were committed
in the attacks on Kono District and Makeni (Bombali District).!”*® The Trial Chamber addressed
this contention in its Judgment and found that “[d]uring the course of the implementation of [the
Bockarie/Taylor Plan], these forces committed crimes charged in the Indictment.”*"" It specifically
recalled its findings that the crimes of enslavement (Count 10) and conscription and use of child

1732 and entered convictions under all Counts

1733

soldiers (Count 9) were committed in these locations,

in the Indictment for Kono District and Count 9 for Bombali District.

571. The fair trial requirements of the Statute include the right of the accused to a reasoned
opinion by the Trial Chamber under Article 18 of the Statute and Rule 88(C) of the Rules.'”** The

1722 Taylor Appeal, paras 217-219 (Ground 11), 287 (Ground 13), 306 (Ground 15), 557-558 (Ground 23).
1723 prosecution Response, para. 190, fns 526-527.

1724 Taylor Reply, para. 30, fn. 101.

172 Trial Judgment, para. 1540.

1726 Taylor Reply, fn. 101. See also Trial Judgment, para. 1538.
1727 Trial Judgment, paras 6962, 6968.

1728 Trial Judgment, para. 3369.

729 Trial Judgment, para. 3369.

130 Trial Judgment, para. 5717.

31 Trial Judgment, para. 6962.

132 Trjal Judgment, para. 5717.

1733 Trial Judgment, para. 6994.

1734 Sesay et al. Appeal Judgment, para. 344.
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reasoned opinion requirement relates to a Trial Chamber’s Judgment rather than to each and every
submission made at trial.'”*> As a general rule, a Trial Chamber is required to make findings only
on those facts which are essential to the determination of guilt in relation to a particular Count.”*®
Having reviewed the trial record, the Appeals Chamber finds that the Trial Chamber only specified

crimes committed under Counts 9 and 10 of the Indictment,*"%’

and failed to specify or discuss the
crimes charged in the Indictment under Counts 1-8 and 11 that it concluded were committed in

Kono District during the implementation of the Bockarie/Taylor Plan.

572. The Trial Chamber provided no reasons for entering planning convictions in the Disposition
for crimes committed under Counts 1-8 and 11 in Kono District between December 1998 and
February 1999, and the Appeals Chamber finds that to that extent, the Disposition for the planning

conviction should be modified to exclude Kono District under those Counts.*"®®

573. However, the Trial Chamber did reference its specific findings and provided a reasoned
opinion for Taylor’s planning convictions under Count 9 for crimes in Makeni and Counts 9 and 10
for crimes in Kono District. The Defence contends that the crimes found to have been committed at
these locations were not connected to the Bockarie/Taylor Plan, but the Appeals Chamber rejects

the Defence submissions and affirms the Trial Chamber’s findings.*

4. Conclusion

574. In light of the foregoing, the Appeals Chamber grants Defence Ground 11 in part and to that
extent, the Disposition for the planning conviction should be modified to exclude Kono District

1735 Sesay et al. Appeal Judgment, para. 344.

1736 Sesay et al. Appeal Judgment, para. 345.

137 See Sesay et al. Appeal Judgment, para. 694. The Appeals Chamber recalls that the Trial Chamber did not convict
Taylor of planning liability for any crimes committed by the forces under the command of SAJ Musa/Gullit prior to 23
December 1998, during their movement from the North to Freetown.

1738 This reversal does not contradict or detract from the fact that the Appeals Chamber has affirmed the Trial
Chamber’s conviction of Taylor for any and all of the same crimes committed by the RUF/AFRC in Kono District in all
eleven Counts. Taylor is guilty of aiding and abetting the commission of each of these crimes as part of the
RUF/AFRC’s widespread and systematic attack on the civilian population in the implementation of its Operational
Strategy. However, because of the Trial Chamber’s failure to provide reasoning as to why Taylor, by designing the
Bockarie/Taylor Plan, incurred planning liability for these crimes, the Trial Chamber’s conclusion is not supported.

1739 The Defence challenges fail on the merits. With respect to the enslavement of civilians (Count 10) in Kono District,
the Trial Chamber found that civilians were forced to carry materiel provided by Taylor for the military offensives from
Buedu to Koidu Town during the implementation of the Bockarie/Taylor Plan. Trial Judgment, paras 1768, 1769. With
respect to the conscription and use of child soldiers (Count 9) in Kono District, the Trial Chamber found that children
under the age of 15 years were conscripted by the RUF/AFRC in Kono at the end of December 1998 and that they were
used by the RUF/AFRC for military purposes such as participating actively in hostilities by fighting at the frontlines
and acting as armed bodyguards to commanders, taking part in armed food-finding missions and carrying loads,
including arms and ammunition. Trial Judgment, paras 1968, 5717. With respect to the use of child soldiers (Count 9)
in Makeni, the Appeals Chamber is of the view that the Trial Chamber reasonably found that the crime occurred in the
implementation of the Bockarie/Taylor Plan, as the victim testified that during the attack on Makeni he was part of
Superman’s forces, which were part of the forces commanded by Bockarie at the time of the implementation of the
Plan. See Trial Judgment, paras 1537-1539, 5717.
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under the relevant Counts. The remaining parts of Defence Ground 11 and the entirety of Defence
Grounds 10 and 12-15 are dismissed. The Appeals Chamber will consider any implications of its
findings on the sentence.

C. Cumulative Convictions

1. The Trial Chamber’s Findings

575. The Trial Chamber found that it was legally permissible to enter cumulative convictions for
the crimes of rape (Count 4) and sexual slavery (Count 5).}"*° It concluded that although both
crimes are forms of sexual violence, each crime contains a distinct element not required by the
other: first, rape requires non-consensual sexual penetration, while sexual slavery can be committed
through a range of sexual acts; and second, sexual slavery requires proof that the perpetrator

exercised control or ownership over the victim, while rape does not.*’*

2. Submissions of the Parties

576. In Ground 41, the Defence submits that the Trial Chamber erred in impermissibly entering
cumulative convictions for the offences of rape and sexual slavery. It contends that as “non-
consensual sexual penetration,” an element of rape, is in fact an “act of a sexual nature,” which is an
element of sexual slavery, sexual slavery is the “more specific provision” encompassing the offence

of rape.}’*

The Prosecution responds that the Trial Chamber’s findings on cumulative convictions
for rape and sexual slavery are in accordance with settled SCSL jurisprudence.*’* Relying on the
ICTY Kunarac et al. Appeal Judgment, it contends that the Trial Chamber correctly found that the
offence of rape is “materially distinct” from the offence of sexual slavery.*’** In reply, the Defence
argues that Kunarac et al. is distinguishable because in that case, cumulative convictions were
entered for the crimes of rape and enslavement, whereas here the Trial Chamber entered cumulative

convictions for the crimes of rape and sexual slavery.}™

3. Discussion

577. In Sesay et al., the Appeals Chamber held that cumulative convictions are permissible if the

statutory provisions concerned contain materially distinct elements; an element of a crime is

1740 Trial Judgment, para. 6989.

741 Trial Judgment, para. 6989.

1742 Taylor Appeal, paras 822-824.

1743 prosecution Response, para. 718.

1744 prosecution Response, paras 723-725, citing Kunarac et al. Appeal Judgment, para. 186.
7% Taylor Reply, para. 113.
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materially distinct if it requires proof of a fact not required by the other.}"*® The Appeals Chamber

agrees with the Trial Chamber that, for the reasons it stated, the offences of rape and sexual slavery

each require proof of an element not required by the other.!*’

4. Conclusion
578. Defence Ground 41 is dismissed in its entirety.

D. Alleged Liability for Ordering and Instigating Crimes

579. Inits Grounds 1 and 2, the Prosecution submits that the Trial Chamber erred in law and in
fact in failing to convict Taylor of ordering and instigating certain crimes charged in the Indictment.
It argues that the Appeals Chamber should recognise that Taylor is guilty of additional forms of

criminal participation in the commission of the crimes and accurately reflect that liability by

entering additional convictions for ordering and instigating.*”*®

580. The Trial Chamber articulated the elements of liability for ordering as follows:

Ordering consists of the following physical and mental elements:

i. The Accused intentionally instructed another to carry out an act or engage in an
omission,

ii. With the intent that a crime or underlying offence be committed in the execution of
those instructions, or with the awareness of the substantial likelihood that a crime or
underlying offence would be committed in the execution of those instructions.

The Trial Chamber further explained that:

While the Prosecution need not prove that there existed a formal superior-subordinate
relationship between the accused and perpetrator it must provide “proof of some position
of authority on the part of the Accused that would compel another to commit a crime in
following the Accused’s order”. Such authority may be informal and of a temporary
nature, and consequently, the order issued by the Accused need not be legally binding
upon the physical perpetrator or intermediary perpetrator.

The order need not take any particular form. However, ordering requires a positive act
and cannot be committed by omission. Because the ICTY Appeals Chamber held that the
Accused need merely “instruct another person to commit an offence” it is clear that
liability for ordering may ensue where the Accused issues, passes down, or otherwise
transmits the order, and that he need not use his position of authority to
“convince” the perpetrator to commit the crime or underlying offence. Furthermore, the

174 Sesay et al. Appeal Judgment, paras 1192, 1197; Fofana and Kondewa Appeal Judgment, para. 220.

1747 Sesay et al. Appeal Judgment, para. 1190.

1748 See Prosecution Appeal, paras 16, fn. 23 (the “Instructed Crimes” for which the Prosecution argues an ordering
conviction should be entered), 92, fn. 272 (the crimes for which Taylor was convicted and for which the Prosecution
argues an instigating conviction should also be entered).
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Accused need not give the order directly to the physical perpetrator, and an intermediary
lower in the chain of command who passes the order on to the perpetrator may also
be held responsible for ordering the underlying offence as long as he has the requisite
state of mind.

While the issuance of the order must have been a factor substantially contributing to the
physical perpetration of a crime or underlying offence, the Prosecution need not prove
that the crime or underlying offence would not have been perpetrated but for the
Accused’s order.™®

581. The Trial Chamber articulated the elements of liability for instigation as follows:

Instigating consists of the following physical and mental elements:

i. The accused, through either an act or an omission, prompted another to act in a
particular way,

ii. With the intent that a crime or underlying offence be committed as a result of such
prompting, or with the awareness of the substantial likelihood that a crime or
underlying offence would be committed as the result of such prompting.

The Trial Chamber further explained that:

The Accused’s prompting may be implicit, written or otherwise non-verbal, and does
not require that the accused have “effective control” over the perpetrator or
perpetrators. The Accused’s prompting may consist of a positive act, but may also be
accomplished by omission.

While the Accused’s prompting must have been a factor “substantially contributing to
the conduct of another person committing the crime”, the Prosecution need not prove
that the crime or underlying offence would not have been perpetrated but for the
prompting of the Accused.*”°

1. The Trial Chamber’s Findings

582.  With respect to instigation as a form of criminal participation, the Trial Chamber concluded:

The Trial Chamber, having already found that the Accused is criminally responsible for
aiding and abetting the commission of the crimes in Counts 1-11 of the Indictment, does
not find that the Accused also instigated those crimes.!’*

583.  With respect to ordering as a form of criminal participation, the Trial Chamber concluded:

The Trial Chamber has found that while the Accused held a position of authority amongst
the RUF and RUF/AFRC, the instructions and guidance which he gave to the RUF and
RUF/AFRC were generally of an advisory nature and at times were in fact not followed

1749 Trial Judgment, paras 474-477 (internal citations omitted).
1720 Trial Judgment, paras 471-473 (internal citations omitted).
1 Trial Judgment, para. 6972.
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by the RUF/AFRC leadership. For these reasons, the Trial Chamber finds that the
Accused cannot be held responsible for ordering the commission of crimes.*’2

2. Submissions of the Parties

584. In its Ground 1, the Prosecution argues that the Trial Chamber erred in law in concluding
that liability for ordering was not proved because Taylor’s instructions and guidance to the
RUF/AFRC were generally advisory and at times were not followed.'”*® It submits that as a matter
of law, the Trial Chamber should have still assessed whether liability for ordering was proved for
those instances where Taylor’s instructions were followed.'”®* The Prosecution further argues that
the Trial Chamber erred in fact in finding that Taylor’s instructions were advisory in nature and
therefore did not satisfy the actus reus element of liability for ordering, as it submits that the Trial
Chamber’s findings'>®> demonstrate that Taylor gave instructions with sufficient authority to
establish the requisite element of compulsion for ordering liability.!"*® It points to the Trial

Chamber’s findings regarding the relationship between Taylor and the RUF/AFRC leadership'”>’

and the numerous occasions on which the RUF/AFRC leadership followed Taylor’s instructions.'”*®
It further submits that the Trial Chamber’s findings also demonstrate that Taylor possessed the
mens rea for liability for ordering, as they prove that he was at least aware of the substantial

likelihood that crimes would be committed in the implementation of his instructions.*"®

585. In its Ground 2, the Prosecution argues that the Trial Chamber erred in law by failing to
enter a conviction for instigation because it had already convicted Taylor of aiding and abetting the
relevant crimes.'”®® It argues that as a matter of law a Trial Chamber is required to enter all

convictions proved beyond a reasonable doubt,*®*

and that the jurisprudence contains a number of
examples where an accused has been convicted under multiple forms of participation in relation to

the same crimes.'®? It further argues that the Trial Chamber erred in not entering a conviction for

1752 Trjal Judgment, para. 6973.

1753 prosecution Appeal, paras 18-22.

1754 prosecution Appeal, paras 21, 22.

7% See Prosecution Appeal, para. 25 (“Regardless of the ultimate conclusions the Trial Chamber reached, the
underlying findings it made were themselves proof that Mr. Taylor was guilty of ordering crimes charged in the
Indictment.”).

1756 prosecution Appeal, paras 25-38.

157 prosecution Appeal, paras 27-35.

1758 prosecution Appeal, paras 36, 37.

1759 prosecution Appeal, paras 65-68.

1780 prosecution Appeal, paras 77-82.

1781 prosecution Appeal, para. 78, citing Brima et al. Appeal Judgment, para. 215; Rutaganda Appeal Judgment, para.
580.

1762 prosecution Appeal, para. 81, citing Ndindabahizi Appeal Judgment; Akayesu Appeal Judgment; Kalimanzira Trial
Judgment; Gatete Trial Judgment; Gacumbitsi Appeal Judgment; Kamuhanda Trial Judgment; Kajelijeli Appeal
Judgment; Boskoski and Tarculovski Appeal Judgment; Brdanin Appeal Judgment; Kordi¢ and Cerkez Appeal
Judgment. See also Prosecution Appeal, para. 71.
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instigation since its findings prove beyond a reasonable doubt that the actus reus and mens rea

elements for this form of criminal participation were satisfied.’®

586. With respect to both Grounds 1 and 2, the Prosecution avers that entering convictions for
ordering and instigating crimes is necessary to fully describe Taylor’s culpability and provide a
complete picture of his criminal conduct.*”® It submits in this regard that the Trial Chamber’s
errors occasioned a miscarriage of justice, as the verdict does not fully reflect Taylor’s

1765

culpability.”™ It further requests that Taylor’s sentence be increased in order to reflect the totality

of his criminal conduct.*"®®

587. The Defence submits in response to Prosecution Ground 1 that the Trial Chamber declined
to enter convictions for ordering based on a number of factors, not simply its finding that Taylor’s
orders were at times not followed. ®" It further argues that the Prosecution does not show that the

1768

Trial Chamber erred in finding that Taylor’s instructions were advisory, - and that the Prosecution

merely advances an alternative interpretation of the evidence.>” It also avers that the Prosecution

submissions do not establish the required elements for ordering liability."”

588. The Defence submits in response to Prosecution Ground 2 that contrary to the Prosecution’s
submission, a trier of fact should only enter convictions on forms of participation that describe the
accused’s conduct most accurately.’’™ It avers that well-established jurisprudence demonstrates that
“[t]he modes of liability set out in Article 6(1) of the Statute are neither mutually exclusive, nor do
they automatically require overlapping findings even where the elements of a certain mode may be
satisfied.”*""? It argues that the Trial Chamber followed this well-established practice here, properly
exercised its discretion and provided adequate reasons for its conclusion.*’”® It further contends that

the Trial Chamber’s findings do not satisfy the actus reus and mens rea elements for instigation.'””

1763 prosecution Appeal, paras 83-98.
1764 prosecution Appeal, paras 72, 79.
1765 prosecution Appeal, para. 69.

1786 prosecution Appeal, paras 72, 100.
1787 Taylor Response, para. 14.

1788 Taylor Response, paras 20-28.

1789 Taylor Response, para. 22.

1770 Taylor Response, paras 31-46.

"1 Taylor Response, para. 47.

1772 Taylor Response, para. 51. See also Taylor Response, paras 52-55.
773 Taylor Response, para. 55.

774 Taylor Response, paras 56-77.
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3. Discussion

589. The Appeals Chamber recalls that the actus reus of ordering liability is that an accused
ordered an act or omission that has a substantial effect on the commission of the crimes, while the
actus reus of instigating liability is that an accused prompted another person to act in a particular
way that has a substantial effect on the commission of the crimes.'’”®> For both ordering and
instigating liability, the mens rea is established if an accused acted with direct intent, knowledge or
awareness of a substantial likelihood that his acts and conduct would have an effect on the
commission of the crime.*’”® The Trial Chamber properly articulated the elements of these forms of
liability.*""’

590. The Appeals Chamber notes that even if Prosecution Grounds 1 and 2 were accepted, this
would have no impact on the existing convictions and Taylor would not be convicted of more
crimes than he already has been. Furthermore, the Prosecution submissions rely entirely on the Trial
Chamber’s findings regarding Taylor’s conduct, which the Trial Chamber adjudged culpable. The
Appeals Chamber has affirmed the Trial Chamber’s findings regarding Taylor’s culpable conduct
and the convictions entered for that conduct.’’”® The Prosecution does not point to any additional
conduct that the Trial Chamber did not find culpable and take into account in its Disposition and
Sentence. In this regard, the Trial Chamber extensively considered Taylor’s authority and
leadership role with respect to both his culpable conduct for aiding and abetting and planning®’"
and the appropriate sentence.”® The issue presented solely concerns the descriptive
characterisation, not gravity, of Taylor’s criminal liability for the crimes for which he stands
convicted. In Brima et al., the Appeals Chamber held regarding a Prosecution appeal that “no useful
purpose will be served by the Appeals Chamber now entering convictions ... having regard to the

adequate global sentence imposed on each [accused].”*"®"

591. Upholding an accused’s fair trial rights, the trier of fact must determine whether the
Prosecution has proved an accused’s guilt beyond a reasonable doubt for the crimes charged in the
Indictment. If the trier of fact concludes that an accused’s guilt has been proved, it must determine

an appropriate sentence in light of the totality of the convicted person’s culpable conduct.'® In the

775 sypra para. 395, fn. 1238.

177% See supra paras 413-438. Accord Kordic and Cerkez Appeal Judgment, paras 29-32.

Y77 Trial Judgment, paras 471-481.

1778 Supra paras 507-526, 533-540, 550-561, 564-566.

1779 See, e.g., Trial Judgment, para. 6945.

1780 See Sentencing Judgment, para. 96.

1781 Brima et al. Appeal Judgment, para. 216.

1782 gesay et al. Appeal Judgment, para. 1229; Fofana and Kondewa Appeal Judgment, para. 546. See further infra,
paras 661-670.
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Appeals Chamber’s view, these are the trier of fact’s essential obligations, which in turn inform the
Appeals Chamber in its review of the Trial Chamber’s Judgment and Sentence.'”® The Appeals
Chamber further holds that in determining matters of guilt and punishment, the trier of fact and the
Appeals Chamber itself must be guided by the interest of justice’’® and the rights of the

1786

accused,*’® and avoid formulaic analysis'’® that is not faithful to the whole of the circumstances

and the facts of individual cases.'’®’

592. Even if, as the Prosecution submits, the Trial Chamber’s findings satisfy the elements of
ordering and instigating liability, this is because the elements of these forms of participation overlap
with the elements of aiding and abetting and planning liability on the particular facts of this case.
All four forms of criminal participation require the same culpable link between the accused’s acts
and the crime — substantial effect — and Taylor’s acts and conduct had a substantial effect on the
crimes, including his communicative acts, which ordering and instigating liability involve.!’®®
Similarly, the Trial Chamber’s finding that Taylor acted with knowledge of the criminal

1789 1790

consequences of his acts and conduct™"™ is culpable mens rea for all four forms of liability.

593. However, in the Appeals Chamber’s view ordering and instigating are inadequate
characterisations of Taylor’s culpable acts and conduct, as those forms of participation in fact fail to
fully describe the Trial Chamber’s findings. In addition to Taylor’s communications with the
RUF/AFRC leadership, the Trial Chamber found that Taylor provided arms and ammunition,
operational support and military personnel to the RUF/AFRC that were critical in enabling the
RUF/AFRC’s Operational Strategy.’’™" Similarly, the Trial Chamber found that Taylor and Sam
Bockarie planned an attack on Freetown and thereby had a substantial effect on the crimes
committed during and after the Freetown Invasion. Both of them identified the targets, goals and
modus operandi of the campaign.*’® Finally, the Prosecution submissions regarding the actus reus
of ordering and instigating liability exclude many of the Trial Chamber’s findings regarding the

sustained encouragement and moral support Taylor provided the RUF/AFRC leadership, including

1783 Fofana and Kondewa Appeal Judgment, paras 552, 561.

1784 Eofana and Kondewa Appeal Judgment, para. 531.

1785 Sesay et al. Appeal Judgment, para. 1235.

178 Accord Kunarac et al. Appeal Judgment, paras 169-174. Cf. Celibi¢i Appeal Judgment, Separate and Dissenting
Opinion of Judge David Hunt and Judge Mohamed Bennouna, paras 22, 23, 27, 37-39, 45.

1787 Sesay et al. Appeal Judgment, para. 1229; Fofana and Kondewa Appeal Judgment, para. 546.
178 Trjal Judgment, para. 6946.

178 Trial Judgment, paras 6947-6952, 6969, 6970.

1790 See supra paras 436-440.

91 Trial Judgment, paras 6907-6937.

1792 Trial Judgment, paras 6958-6968.
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1793 and his advice to Issa Sesay not to

his encouragement to the RUF and AFRC to work together

disarm.1"%

594. The Appeals Chamber accordingly finds that aiding and abetting liability fully captures

91795 1796

Taylor’s numerous “interventions over a sustained period of five years, the variety of

assistance he provided to the RUF/AFRC leadership in the implementation of its Operational

1797 1798 on the “tremendous

Strategy™""" and the cumulative impact of his culpable acts and conduct
suffering caused by the commission of the crimes” for which he is guilty.}”® Planning liability
likewise fully captures Taylor’s additional culpable acts and conduct for the crimes committed
during the Freetown Invasion.®*® These descriptions of Taylor’s culpable acts and conduct fully

reflect the Trial Chamber’s findings on Taylor’s authority and leadership role. **

4. Conclusion

595. In light of the foregoing, the Appeals Chamber concludes that the Prosecution has failed to
demonstrate an error occasioning a miscarriage of justice, and dismisses Prosecution Grounds 1 and

2 in their entirety.

7% Trial Judgment, para. 6520.

179 Trial Judgment, para. 6449.

179 Sentencing Judgment, para. 76.

179 gentencing Judgment, para. 78.

1797 Sentencing Judgment, para. 76.

1798 gentencing Judgment, para. 76.

1799 gentencing Judgment, para. 71.

1800 Sentencing Judgment, para. 77.

1801 See Sentencing Judgment, para. 96.
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IX. FAIR TRIALRIGHTS AND THE JUDICIAL PROCESS

A. Fair Trial Rights

1. Introduction

596. In Grounds 36, 37 and 38, the Defence alleges that Taylor’s “right to a fair and public

trialnlSOZ

was breached in violation of the Statute and Rules of the Special Court. It claims that
Taylor’s fair trial rights were violated because the Trial Chamber: (i) was improperly constituted
and lacked independence; (ii) failed to deliberate in reaching its judgment on his guilt; (iii) engaged

in “irregularities” relating to the alternate judge; and (iv) failed to provide him with a public trial.

597. Proceedings before the Special Court are public in order to “protect litigants from the
administration of justice in secret with no public scrutiny.”**® This right and the right to a fair trial
generally are protected by Article 17(2) of the Statute. Where, as here, a party on appeal alleges that
his right to a fair trial has been infringed, that party must demonstrate that there was an error

occasioning a miscarriage of justice and affecting the fairness of the proceedings.*®*

2. Background

598. Article 12(1)(a) of the Statute provides that a Trial Chamber “shall be composed of ...
[t]hree judges.” On 17 January 2005, Judges Teresa Doherty, Richard Lussick, and Julia Sebutinde
were, in accordance with Article 12(1)(a), sworn in as the three Judges of Trial Chamber II. On 31
March 2006, the Taylor case was transferred to Trial Chamber 11.2%% On 18 May 2007, Judge El
Hadji Malick Sow was designated as an Alternate Judge for the Taylor trial.'®*® The trial
commenced before Trial Chamber 11 on 4 June 2007.*%%" Closing arguments before the same Trial
Chamber commenced with the Prosecution’s closing arguments on 8 and 9 February 2011, and
concluded with the Defence’s closing arguments and rebuttals on 9 to 11 March 2011."%% Two

weeks before the Defence’s closing arguments, Judge Sebutinde did not attend a scheduled hearing

1802 Taylor Appeal, paras 711, 714, 718.
Brima et al. Decision on Brima-Kamara Defence Appeal Motion against Re-Appointment, para. 102, citing Pretto
v. Italy (A/71): (1984) 6 E.H.R.R. p. 182.
1804 Sesay et al. Appeal Judgment, para. 34. Accord Renzaho Appeal Judgment, para. 140, citing Krajisnik Appeal
Judgment, para. 28; Kordi¢ and Cerkez Appeal Judgment para. 119.
1805 Taylor Order Assigning a Case to a Trial Chamber.
1806 Taylor Order Designating Alternate Judge.
1897 Transcript, 4 June 2007.
1898 Transcript, 11 March 2011.
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on an issue arising in the trial having to do with a disciplinary matter involving Counsel for the

Defence. The hearing was adjourned due to Judge Sebutinde’s absence. "

599. Judge Sebutinde was elected by the UN Security Council to the International Court of
Justice for a term beginning on 6 February 2012.'%%° On 1 March 2012, Trial Chamber II, consisting
of the same Judges, issued an order scheduling a public hearing to deliver the Judgment.’®** On 26
April 2012, as scheduled, the Judgment was pronounced in open court, by the Presiding Judge of
Trial Chamber Il and in the presence of the entire Trial Chamber. On 16 May 2012, Trial Chamber

Il convened a sentencing hearing, 2

and thereafter, on 30 May 2012, the Chamber convened a
hearing to announce the Sentence.’®® A reasoned opinion was published in writing on 30 May
2012. On the same day, the Sentence was pronounced in a judgment in public and in the presence of

the convicted person.'®*

600. Pursuant to Rule 16bis(A), the Alternate Judge was present at each stage of the trial
through to the 26 April 2012 pronouncement of the Judgment. For reasons announced by the
Presiding Judge on 16 May 2012, Judge Sow was absent from the final two hearings held on
16 May and 30 May 2012.'%"°

601. After adjournment of the hearing on 26 April 2012, and after the three Judges of Trial
Chamber 11 had left the bench, the Alternate Judge remained in the courtroom and made an oral
statement. That statement was recorded and preserved, but not made part of the official transcript of
the hearing, which ended with the Presiding Judge’s pronouncement of adjournment. The statement

was recorded by the official stenographer as follows:

The only moment where a Judge can express his opinion is during deliberations or in the
courtroom, and pursuant to the Rules, where there is no ” deliberations, the only place left
for me in the courtroom. | won't get -- because | think we have been sitting for too long
but for me | have my dissenting opinion and | disagree with the findings and conclusions
of the other Judges, because for me under any mode of liability, under any accepted
standard of proof the guilt of the accused from the evidence provided in this trial is not
proved beyond reasonable doubt by the Prosecution. And my only worry is that the whole
system is not consistent with all the principles we know and love, and the system is not
consistent with all the values of international criminal justice, and I'm afraid the whole

1809 Transcript, 25 February 2011, pp. 49316-49318.

1810 5CSL Press Release, 16 December 2011.

1811 Taylor Scheduling Order for Delivery of Judgment.
1812 Transcript, 16 May 2012, pp. 49680-49734.

1813 Transcript, 16 May 2012, pp. 49734.

1814 Trial Judgment, p. 2473; Sentencing Judgment p. 40.
1815 Transcript, 16 May 2012, pp. 49682-49683.
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system is under grave danger of just losing all credibility, and I'm afraid this whole
thing is headed for failure. Thank you for your attention.

3. Submissions of the Parties

602. The Defence alleges that there were several “irregularities” starting on 25 February 2011,
and during the period between 6 February and 30 May 2012, that deprived Taylor of a fair and
public trial. It asserts that irregularities related to the Alternate Judge, the content of the Alternate
Judge’s statement and Judge Sebutinde’s simultaneous membership of the 1CJ for the last 16 weeks
of the trial proceedings deprived Taylor of his fair trial rights. In particular, the Defence claims,
relying in part on the statement of the Alternate Judge, that the Chamber: (i) improperly adjourned
the hearing of 25 February 2011, instead of appointing the Alternate Judge in Judge Sebutinde’s
absence on that day; (ii) failed to provide Taylor with a properly constituted and independent Trial
Chamber; and (iii) failed to deliberate before finding Taylor guilty and otherwise subjected him to

. . . . .. 1817
“the most serious breaches of principles and values of international criminal law.”

(@) Alleged Lack of Deliberations

603. The Defence, in Ground 36, submits that in violation of Rule 87, “deliberations ... were not
undertaken by the Trial Chamber in this case.”*®!® It maintains that the Alternate Judge’s statement
“suggests that the Chamber failed to properly conduct the process of deliberations under the Rules,
that is, to attend all deliberations together, consider the guilt of Taylor beyond reasonable doubt
with reference to the totality of the trial record and to decide upon this issue by voting on each

count of the Indictment.””*8°

604. The Prosecution responds that the quoted statement of the Alternate Judge is ambiguous and
incomplete, as there is a word missing between the words “no” and “deliberation.”*®? It asserts that

the Defence submissions fail “to show that the deliberative process was compromised in any

91821

way, and that Rule 87 “mandates neither the manner nor means of deliberation following

closing arguments.”*®* It further contends that the Alternate Judge’s “[s]tatement ... [is not]

51823

sufficient to rebut the presumption that a judge acts in accordance with his or her solemn

1818 Defence Motion to Admit Additional Evidence Pursuant to Rule 115, Public Annex C.
1817 Taylor Appeal, para. 757.

1818 Taylor Notice of Appeal, Ground 36. See also Taylor Appeal, para. 710

1819 Taylor Appeal, paras 711, 717; Taylor Reply, para. 88.

1820 prosecution Response, para. 647.

1821 prosecution Response, para. 640.

1822 prosecution Response, para. 648.

1823 prosecution Response, para. 644.
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declaration.”*®* It argues that: (i) the length of the Judgment;*®?° (ii) the time it took to deliver the

Judgment;*®? (iii) the “detailed analysis of the law [and] evidence™®?’

591828

in the Judgment; and (iv) the

rejection of “three modes of liability
»»1829

concerning Taylor “attests to the care, with which the

Trial Chamber considered this case.

(b) Alleged “Irregularities” relating to the Alternate Judge

605. In Ground 37, the Defence submits that the trial process suffered from a “number of serious

1830 \which resulted in Taylor being denied a “fair and public trial.”**** In

procedural irregularities,
particular, the Defence submits that on 25 February 2011, Judge Sebutinde refused to attend
proceedings.1833 It argues that this “irregularity” was compounded by the Presiding Judge’s decision
to adjourn proceedings rather than allow the Alternate Judge to replace Judge Sebutinde pursuant to
Article 12(4) of the Statute and Rule 16(B) of the Rules.'®** The Defence further submits that the
statement made by the Alternate Judge on 26 April 2012, following the oral pronouncement of the
Judgment, was “removed” from the official transcript when it “should have been included on the

public record,”'8%

and that the Trial Chamber unjustifiably “remov([ed] ... the Alternate Judge’s
name from the transcripts, orders and judgment cover pages from the date he made his Statement on
26 April 2012.718% The Defence further avers that the statement by the Alternate Judge “establishes

. .. . . .. 1837
the most serious breaches of principles and values of international criminal law.”

606. The Prosecution responds that “[nJone of the alleged irregularities, even if correctly
characterised, resulted in a denial of a fair trial” to Taylor.’®*® Specifically, it submits that the
hearing on 25 February 2011 was effectively a disciplinary procedure concerning Counsel for the
Defence, and no substantive decision was taken on any matter prejudicial to Taylor.*® It also

submits that the Alternate Judge’s personal comments on 26 April 2012 were not part of the official

1824 prosecution Response, para. 643.

1825 prosecution Response, para. 642.

1826 prosecution Response, para. 642.

1827 prosecution Response, para. 642.

1828 prosecution Response, para. 642.

1829 prosecution Response, para. 641.

1830 Taylor Appeal, para. 731.

1831 Taylor Appeal, para. 738.

1832 Taylor Appeal, para. 739.

1833 Taylor Appeal, para. 739.

1834 Taylor Appeal, paras 739-742.

1835 Taylor Appeal, para. 743.

1836 Taylor Appeal, para. 753.

1837 Taylor Appeal, para. 757.

1838 prosecution Response, paras 654, 672.
1839 prosecution Response, paras 656, 6509.
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record.’®*® With respect to the absence of the Alternate Judge’s name from court documents, the
Prosecution responds that the Defence submissions are unfounded since the omission resulted from
a decision of the Plenary of Judges, which made a finding of misconduct and directed that the
Alternate Judge “refrain from further sitting in the proceedings.”*®** It also rejects the Defence
submission regarding the content of the statement made by the Alternate Judge, arguing that the
language of the statement demonstrates a “strong disagreement with the unanimous findings and
disposition of the Trial Chamber, [rather than] ... any impropriety on the part of the Trial

Chamber.”'8%

(c) Constitution and Independence of the Trial Chamber

607. In Ground 38, the Defence submits that “for a significant” and “critical” period of the trial,
Judge Sebutinde was “contemporaneously both a Judge of the SCSL ... and a Judge of the ICJ.” 143
That fact, it submits, establishes that “the Trial Chamber was irregularly constituted,” and that
Judge Sebutinde’s independence was compromised.*®** Relying on examples from the ICTY*®* and
ICTR,*®* the Defence contends that Judge Sebutinde was required to give a series of undertakings
to the Plenary of the Special Court following her appointment to the 1CJ.**’ In particular, it argues
that Judge Sebutinde was required to undertake that she would “fulfil her judicial obligations at the
SCSL ... conscientiously, to the exclusion of other outside activities.”*®*® It further suggests that

Judge Sebutinde was required to notify the Parties of her appointment,*®+

and that she “ought to
have sought authorisation for her contemporaneous appointment” from the UN Secretary-

General 8%

1840 prosecution Response, paras 662, 663.

1841 prosecution Response, para. 664.

1842 prosecution Response, para. 664.

1843 Taylor Appeal, para. 762.

1844 Taylor Appeal, para. 761.

1845 Taylor Appeal, paras 771-776. The Defence submits that “[i]n February 1998, prior to the completion of the
Celebici case, Judge [Odio] Benito was elected as Second Vice President of Costa Rica.... [and that] prior to accepting
the nomination as Vice President of Costa Rica, Judge Benito had given ample assurances to the President of the ICTY
that she would not assume any of her duties as a Vice President until the case was completed.”

1846 Taylor Appeal, paras 776-777. The Defence submits that “[i]n 2011, Judge Dennis Byron, then President of the
ICTR ... had been elected as President of the Caribbean Court of Justice ... but the judgement in Karemera was [still]
due to be delivered ... [Judge Byron sent a letter in which he] guaranteed that ... he would remain committed ... to the
work of the Tribunal ... [and that there was no] conflict of interest.”

1847 Taylor Appeal, para. 761; Taylor Reply, para. 97 (The Defence contends that Justice Sebutinde was required to
undertake: “(i) that if elected as a Judge of the ICJ she would fulfil her judicial functions at the SCSL on a full-time
basis, (ii) that the Judge would not assume any of her functions at the ICJ until completion of her tenure as a member of
the Trial Chamber, (iii) that her duties at the 1CJ would not be incompatible with her judicial duties at the SCSL, and
(iv) that she would not to be diverted by anything from the fulfilment of their mandate at the SCSL.”).

1848 Taylor Appeal, para. 761; Taylor Reply, para. 97.

1849 Taylor Appeal, para. 761; Taylor Reply, para. 97.

1850 Taylor Appeal, para. 769.
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608. The Prosecution responds that the Defence “fails to rebut the strong presumption that Judge
Sebutinde acted in accordance with [her] solemn declaration [to act conscientiously pursuant to
Rule 14].”*%°! It submits that Judge Sebutinde’s appointment to the ICJ is judicial in nature and
presents no conflict of interest.'®®* It also submits that there is “no legal prohibition to Judge

L 591853
’

Sebutinde serving simultaneously as a judge of the ICJ and SCS and that, contrary to the

Defence submissions, “she was a judge of both courts for a relatively short period of time.”**>*

4. Discussion
(@) Public Trial

609. The Taylor trial commenced on 4 June 2007, in the public courtroom of the ICC.*** On 17
May 2010, proceedings were moved to the public courtroom of the STL. Trial proceedings ended
with closing arguments on 11 March 2011."**® The procedural history shows that all trial
proceedings in this case were held in public, in accordance with Article 17(2) of the Statute, with
the exception of those proceedings where appropriate measures were taken in order to protect
victims and witnesses.'®>" The proceedings were also broadcast via a live-stream on the Special

Court’s website.'®®

610. On 1 March 2012, Trial Chamber II, in accordance with Rule 88(A), published an order
scheduling a public hearing to deliver the Judgment in The Hague.®*® On 26 April 2012, in
accordance with Rule 78, the Presiding Judge of Trial Chamber Il, Judge Richard Lussick,
delivered orally and in the public courtroom the “Trial Chamber[’s] unanimous...] find[ings]” and

Judgment in this case.'®®

611. These incontrovertible facts establish that Taylor was provided a public trial in accordance
with Article 17(2) of the Statute. The Defence submissions do not relate to the fundamental

guarantees of a public trial and are accordingly without merit.

1851 prosecution Response, para. 674.

1852 prosecution Response, para. 675.

1853 prosecution Response, para. 679.

1854 prosecution Response, paras 679-681.

1855 Transcript, 4 June 2007.

1856 Transcript, 11 March 2011.

1857 Rule 75(A) provides: “A Judge or a Chamber may, on its own motion, or at the request of either party, or of the
victim or witness concerned, or of the Witnesses and Victims Section, order appropriate measures to safeguard the
privacy and security of victims and witnesses, provided that the measures are consistent with the rights of the accused.”
1858 Spe «“Watch the Trial” at http://www.sc-sl.org.

189 Taylor Scheduling Order for Delivery of Judgement.

1880 Transcript, 26 April 2004, p. 49676.
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(b) Alleged “Irregularities” relating to the Alternate Judge

612. Article 12(1)(a) provides that a trial chamber “shall be composed of ... [t]hree judges.”
Avrticle 12(4) of the Statute provides for the possibility of an alternate judge to be designated to a
trial and to “be present at cach stage of the trial and to replace a judge if that judge is unable to
continue sitting.” Rule 16(B) provides that an alternate judge may be designated to replace a voting
member of a trial chamber only where that voting member is unable to sit “for a period which is or
is likely to be longer than five days.” Article 12 and Rule 16 serve as a contingency mechanism to
ensure that trial proceedings are not disrupted in the event that a judge of a trial chamber is unable
to complete the trial. The plain language of these provisions establishes that an alternate judge does
not form part of a trial chamber, unless and until he is designated by the presiding judge to replace
one of the judges appointed to that chamber.

613.  Rule 16bis further delineates the responsibilities of the alternate judge. The alternate judge
is required to be present at each stage of the trial and during the deliberations.*®®* However, an
alternate judge is “not ... entitled to vote” during deliberations and is limited in his courtroom
remarks to posing “questions which are necessary for the alternate judge’s understanding of the trial
... proceedings.”*®®? This limitation is further restricted by the requirement that the questions be

posed “through the Presiding Judge of the Trial Chamber.” 8%

(i) Content of the Alternate Judge’s Statement

614. The Defence alleges that the content of the statement made by the Alternate Judge shows
that Taylor was deprived of his right to a fair trial because no deliberations were conducted by the
Trial Chamber prior to the delivery of the Judgment, and because the Trial Chamber committed

. . . . .. 1864
“the most serious breaches of principles and values of international criminal law.” 8

615. Rule 87 of the Rules, entitled “Deliberations” provides in the relevant part:

(A) After presentation of closing arguments, the Presiding Judge shall declare the
hearing closed, and the Trial Chamber shall deliberate in private. A finding of
guilty may be reached only when a majority of the Trial Chamber is satisfied that
guilt has been proved beyond reasonable doubt.

(B) The Trial Chamber shall vote separately on each count contained in the indictment.

1861 Rule 16bis(A) and (D).

1862 Rule 16bis(B) (emphasis added).
1863 Rule 16bis(D).

1864 Taylor Appeal, para. 757.
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616. Rule 87(A), (B) require the trial chamber to: (i) deliberate only after the conclusion of the

.1865
l;

tria (if) vote separately on each count contained in the indictment; and (iii) not enter a

conviction unless two of the three voting members are satisfied of guilt beyond a reasonable doubt.

617. The Defence does not allege that deliberations in this case began before the conclusion of
the trial. Similarly, it does not specifically allege that the Trial Chamber entered a conviction absent
a majority vote by the three voting members, nor does it specifically assert that the Trial Chamber
did not vote separately on each count contained in the Indictment. Its assertion that the Trial
Chamber did not deliberate can only be understood as challenging the process by which the Trial

Chamber deliberated and voted.

618. A claim that there are improprieties in the deliberative process must be supported by

concrete evidence; general allegations are insufficient.'*%

619. The deliberative process may vary from chamber to chamber, and from court to court. In
recognition of this fact, Rule 87 does not specifically prescribe the process by which deliberations
are to be conducted by a chamber. Rather, each chamber may determine the most appropriate
approach, using any combination of means, so long as the chamber complies with its substantive
obligations under the Rules, particularly the imperatives that the deliberations must be private'®®’
and must remain secret.*®*® Deliberative practices in which different chambers engage may include,
for example, circulation of memoranda and drafts for written comment, written voting, in-person
conferencing and remote video or telephonic-conferencing. In this regard, the Agreement of the
SCSL specifically foresees that deliberations may be conducted remotely,'®®® thus further

confirming that Rule 87 does not require physical presence in deliberations.

620. While the deliberation process is private and secret in order to ensure judicial independence,
the obligations imposed by Rule 87 are transparent and the outcome of the deliberative process is
public and open. The Judgment, pronounced in public and set forth in writing pursuant to Article 18
of the Statute and Rule 88, would show whether or not the Trial Chamber deliberated Taylor’s guilt
beyond a reasonable doubt and voted for separate convictions as to each count. The Judgment

accordingly speaks for itself.

1855 For the avoidance of doubt, this requirement relates to the binding and final judgment of the chamber, not to the
consideration of the evidence and the parties’ submissions made during the trial.

18% See, e.g., Krajisnik Appeal Judgment, para. 134; Kvocka et al. Appeal Judgment, para. 25; Karadzi¢ Appeal
Decision on Count 11 Preliminary Motion, para. 11.

1857 Rule 87(A) provides: “[T]he Trial Chamber shall deliberate in private.”

1858 Rule 29 provides: “The deliberations of the Chambers shall take place in private and remain secret.”

18%9 See, e.g., Agreement, Article 19.
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621. The Judgment discusses in detail the facts and evidence the Trial Chamber considered in
reaching its conclusions.*®® It reasons how the Trial Chamber evaluated evidence, how it came to
its conclusion of guilt beyond a reasonable doubt for aiding and abetting and planning liability and
how the evidence failed to meet the reasonable doubt standard for joint criminal enterprise, ordering
and superior responsibility liability which the Trial Chamber rejected. The Judgment not only
unequivocally demonstrates that there were deliberations, but expressly records the outcome of
those deliberations, using the sub-title “Deliberations” in each section in which it explains its
reasoning on each of the several allegations and responses put forward by the Parties.”®’* The

Judgment, accordingly, attests to the deliberative process and compliance with Rule 87.

622. Of equal importance, the transparency of the Judgment allows the Parties to analyse the
decisions and reasoning of the Trial Chamber in the deliberative process in order for them to
exercise freely their right to raise on appeal any errors of law or fact on which the Trial Chamber’s

ultimate decisions were based.'®"

623. The Judgment further unequivocally demonstrates that all of the voting members of Trial
Chamber 11 agreed with all of the reasoning and conclusions expressed in the Judgment.”®” It
unambiguously recites each of the eleven Counts individually and separately to which each of the

three voting judges attested they had found Taylor guilty beyond a reasonable doubt.

624. Rule 88(C) read together with Rule 16bis(C)'®"* establishes that the obligation to reach a
judgment is exclusively entrusted to the three voting trial chamber Judges. The alternate judge was

neither entitled to vote nor to render an opinion.

625. In light of the Judgment itself, and having considered the Parties’ submissions, the Appeals

Chamber concludes that the Trial Chamber properly deliberated in accordance with Rule 87. The

1870 See supra paras 246-248.

1871 See supra paras 246-248.

1872 Sesay et al. Appeal Judgment, paras 344, 345 (holding that “[a] reasoned opinion ensures that the accused can
exercise his or her right of appeal and that the Appeals Chamber can carry out its statutory duty under Article [20] to
review these appeals”).

1873 Transcript, 26 April 2004, p. 49676. On 26 April 2012, in accordance with Rule 78, the Presiding Judge of Trial
Chamber Il delivered in public the “Trial Chamber[‘s] unanimous]...] find[ings]” in this case. The initials of all three of
the voting members of the Trial Chamber appear at the bottom of each page of the Judgment. All three voting members
of the Trial Chamber signed a formal, binding attestation at page 2473 of the Judgment. None of the three voting
members of the Trial Chamber dissented from a finding, disagreed with the reasoning or issued a separate opinion.

1874 Rule 88(C) (“The judgement shall be rendered by a majority of the Judges. It shall be accompanied by a reasoned
opinion in writing. Separate or dissenting opinions may be appended.”); Rule 16(C) (“An alternate Judge shall be
present during the deliberations of the Trial Chamber or the Appeals Chamber to which he or she has been designated
but shall not be entitled to vote thereat.”). The Alternate Judge did not have the authority to vote or to enter a separate
opinion. However, even if he had, the outcome would have been the same, because the conviction would still have been
rendered by a majority of three judges.
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Alternate Judge’s statement does not demonstrate otherwise, as the Defence has taken a few words
out of context. The Alternate Judge clearly stated the purpose of his statement: “l have my
dissenting opinion and | disagree with the findings and conclusions of the other Judges.” To the
extent that the Alternate Judge considered that he had a right, as an Alternate Judge, to present his
personal views “in the courtroom” or render a dissenting opinion, he was simply incorrect and in
violation of the Statute and Rules of this Court, and the Appeals Chamber holds accordingly. While
the fact that the Alternate Judge made the statement and the manner of its delivery were irregular

and ultra vires, the statement has in no way prejudiced Taylor’s rights.

626. The content of the Alternate Judge’s statement forms part of the record and has been
extensively relied on by the Defence. The Appeals Chamber does not adjudicate between the Trial
Chamber and the personal views of the Alternate Judge. The Defence has tested the assertions made
in the Alternate Judge’s statement by the appellate process, which it has invoked and through which
it challenges the Trial Judgment as to the evidence, law and procedure and as to the sufficiency of
the evidence and reasoning supporting the Trial Chamber’s conclusions. It is exclusively and solely
the task of the Appeals Chamber to determine whether or not the Trial Chamber was in error in
concluding that the guilt of Taylor was proven beyond a reasonable doubt, taking into account the

entire record, the process, and all of the arguments raised on appeal by the Parties.

(if) Alleged Procedural “Irregularities” regarding the Alternate Judge

627. The Defence submits that Taylor was denied the right to a fair trial insofar as there were
certain alleged procedural irregularities in the trial proceedings: (i) the failure to designate the
Alternate Judge to take the place of an absent member of Trial Chamber Il on 25 February 2011,
(i) the “removal” from the official transcript of the hearing held on 26 April 2012 of the statement
of the Alternate Judge; and (iii) the “removal” of the Alternate Judge’s name from the cover pages
of the written Judgment, Sentencing Judgment, and transcripts of the Sentencing Hearing (16 May

2012) and the hearing for the pronouncement of the Sentence (30 May 2012).

a. The 25 February 2011 Hearing

628. An alternate judge does not “stand in” for an absent judge, but rather, if designated under
Rule 16, permanently replaces the original judge of the chamber for the remainder of the
proceedings. Rule 16 states that the decision to designate an alternate judge to replace a sitting
judge is within the discretion of the presiding judge, and that the discretion may only be exercised
“[i]f [a] judge is, for any reason, unable to continue sitting in a proceeding, trial, or appeal which

has partly been heard for a period which is or is likely to be longer than five days.”
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629. Judge Sebutinde’s absence from one hearing after four years of trial proceedings did not
render her “unable to sit” in the remainder of the trial and did not trigger the discretion of the
Presiding Judge to designate an alternate judge to permanently take her place in that trial. The
Presiding Judge rightly considered Judge Sebutinde’s temporary absence as a scheduling matter,
rather than an issue under Rule 16. The Defence fails to show any prejudice to Taylor by the

adjournment of that hearing, which did not relate to matters concerning Taylor’s innocence or guilt.

b. The Official Transcript of the 26 April 2012 Hearing

630. The Appeals Chamber reiterates and confirms its previous public ruling:

The hearing of 26 April 2012 officially concluded when it was adjourned by the Presiding

Judge of Trial Chamber II. The official transcript accordingly ends with that adjournment,

and could not have included further statements made after the hearing was officially

closed. On 16 May 2012, the Presiding Judge described for the record Justice Sow’s

behaviour following the adjournment. The Plenary Resolution regarding Justice Sow’s

behaviour was further entered into the official record. The Defence is fully aware of the

content of Justice Sow’s statement. There is no basis to suggest that the official transcript

is anything but accurate and transparent.*®"
631. The Defence argues that in the interests of justice, the Alternate Judge’s statement should
have been included in the official transcript notwithstanding that the hearing was officially
adjourned and the three voting Judges had exited the courtroom before the statement was made.*®"®
Given that the Parties and the public are fully aware of the content of the Alternate Judge’s
statement and that it forms part of the public record, this submission is moot.*®”” However, the
Defence further characterises the matter as the “removal” of the statement from the official record
and the “public silenc[ing]” of the Alternate Judge.®”® The Defence has, by insinuation, impugned
the integrity of the Special Court and suggested that this Court intended to hide matters from the
public, although the Defence knows that the Trial Chamber publicly acknowledged the statement of
the Alternate Judge, and that the Appeals Chamber made the statement a part of its public record
from the outset of the Appeal™®”® and accepted it as evidence for the Appeal.’®®° The Defence

submissions on this issue are not only without merit, but also frivolous and vexatious.

c. The Cover Pages of Judgments and Transcripts

1875 Taylor Decision on Disqualification, para. 33.

1876 Taylor Appeal, paras 751, 752.

1877 The Statement was acknowledged on 16 May 2012. Transcript 16 May 2012, pp. 49682-49683. It was made part of
the public record on appeal in 19 July 2012. Taylor Notice of Appeal. It was cited by the Appeals Chamber on
13 September 2012. Taylor Decision on Disqualification, para. 33. It was formally ruled part of the evidence on appeal
on 18 January 2013. Taylor Decision on Taylor’s Motion to Admit Additional Evidence Pursuant to Rule 115.

1878 See, e.g., Taylor Appeal, paras 731, 743, 745, 746.

1879 Taylor Notice of Appeal (filed on July 19, 2012).

1880 Taylor Decision on Taylor’s Motion to Admit Additional Evidence Pursuant to Rule 115.
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632. Neither the Statute nor the Rules speak to this issue, and accordingly the inclusion of an
alternate judge’s name on the cover pages of documents is not mandatory. However, the Appeals
Chamber notes the practice of this Court to include on the cover pages the names of all judges,
including alternate judges, who participated in the case. The Appeals Chamber finds no reason to
depart from this practice. The Appeals Chamber, however, fails to see the prejudice to Taylor by the
omission of the name of the Alternate Judge on the cover page. For the sake of consistency in the
Court’s practice, the Appeals Chamber would direct the Registrar to amend the cover pages of the
Judgment and Sentencing Judgment by including the name of the Alternate Judge EI Hadji Malick
Sow. The omission of the Alternate Judge’s name from the transcript of the two hearings which he

did not attend is both accurate and non-prejudicial.

(c) Constitution of the Trial Chamber

633. The Defence claims that Taylor was deprived of a properly constituted Trial Chamber
because of Judge Sebutinde’s membership in the ICJ. The Statute and the Agreement are the
Special Court’s constitutive documents. Article 2 of the Agreement and Articles 11, 12 and 13 of
the Statute dictate the organisation of the Special Court, the composition of the Chambers and the
means by which officers and members of the Chambers are selected. There is no allegation that the
composition of the Chamber failed in any way to comply with these mandates. The Agreement, the
Statute and the Rules do not suggest that the appointment of Judge Sebutinde to another
international tribunal (with non-conflicting jurisdiction) impacts on the composition of the Special
Court Trial Chamber on which she continued to sit. The Appeals Chamber holds that Trial Chamber

IT was properly constituted at all times during Taylor’s trial.

(d) Judicial Independence

634. Ground 38 purports to relate to the proper constitution of the Trial Chamber, yet the
Defence submissions do not address that issue and no law is cited in respect of that issue. Rather,

the Defence submissions under Ground 38 only concern judicial independence.

635. It is extremely serious to allege that a judge is not acting, or may not be able to act,
independently in his judicial role, that he is subject to external authority or that his freedom in
decision-making has been compromised by external forces. Such allegations should not be made
without “ascertainable facts and firm evidence,” as the Defence has done here.’® The Defence

contention that Justice Sebutinde’s judicial independence was compromised solely because she was

1881 justice Thompson Appeal Disqualification Decision, para. 10.
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appointed to the ICJ is unsupported, disingenuous and ridiculous. The Appeals Chamber dismisses
it.

5. Conclusion

636. The Defence chose not to raise these issues before the Trial Chamber. The Appeals
Chamber, the Defence, the Prosecution and the public were accordingly deprived of the Trial
Chamber’s view of the matters raised in these Grounds. This is why the requirement to first raise
issues at trial is not a mere formality. Without the Trial Chamber’s ruling on matters within its
authority and knowledge, innuendo and speculation may supplant facts and legal reasoning.
Although the failure to raise issues at the trial level may be a complete bar to consideration on
appeal,’® in the interest of justice, the Appeals Chamber has nonetheless considered the Defence

submissions, which, on inspection, have proved to be without merit.

637. The Defence has failed to show that any of its allegations in Grounds 36, 37 and 38 amount
to a violation of any provision of the Statute and/or the Rules or that any of the facts alleged caused
Taylor prejudice. Nothing raised amounts to an “error occasioning a miscarriage of justice and
affecting the fairness of the proceedings.”*®® These Grounds are therefore dismissed in their

entirety.

B. Judicial Process

1. The Trial Chamber’s Findings

638. On 28 January 2011, the Trial Chamber'®* denied the Defence motion requesting an order
for disclosure or an investigation under Rule 54.2¥% The motion was prompted by newspaper
reports allegedly quoting two diplomatic cables generated by the United States Government which,
if true, established: first, that high government officials of the United States and another country
had discussed alternative avenues for prosecution of Taylor in the event he was not convicted by the
Special Court; and second, that unnamed persons associated with the Registry, Prosecutor’s Office
and Chambers of the Special Court were talking to persons outside the Court, including employees

of the United States Government, about delays in Taylor’s trial and their expectation of the time

1882 See, e.g., Furundzija Appeal Judgment, para. 174; Celebi¢i Appeal Judgment, para. 640.

1883 Sesay et al. Appeal Judgment, para. 34. Accord Renzaho Appeal Judgment, para. 140, citing Krajisnik Appeal
Judgment para. 28; Kordi¢ and Cerkez Appeal Judgment para. 119.

1884 Justice Sebutinde recused herself from participating in the Decision. Taylor Decision on Defence Rule 54 Motion,
Declaration of Justice Julia Sebutinde.

1885 Rule 54 provides: “At the request of either party or of its own motion, a Judge or a Trial Chamber may issue such
orders, summonses, subpoenas, warrants and transfer orders as may be necessary for the purposes of an investigation or
for the preparation or conduct of the trial.”
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when the trial would be concluded.*®®® The Defence motion sought disclosure or investigation into
the identity of the unnamed Court sources of information, the nature of the sources’ relationship
with the United States Government, information tending to suggest that the Office of the Prosecutor
had sought or received instructions from the United States Government and an explanation of funds,

if any, provided by the United States Government to the Office of the Prosecutor.*®

639. The Trial Chamber reasoned that the first cable “does not indicate that the US government
has any influence over any organs of the Court,” noting that the point of the discussion referred to
in the cable was that the two governments had no idea whether Taylor would be convicted or
acquitted, and therefore that cable demonstrates that “it is clear that [the United States Government]
does not have any influence over the final outcome of the trial.”**®® The Trial Chamber further
reasoned in respect to the second cable that “while the statements attributed to the sources within
the Prosecution, Registry and Chambers ... indicate that information may have been provided to the
US government by employees within the Court, the statements do not demonstrate that such sources

1889 1t concluded that “the Defence

were receiving instructions” from the United States Government.
has not shown any prima facie evidence that there has been interference with the independence and
impartiality of the Court, and therefore has shown no evidentiary basis for either disclosure by, or

an investigation of, any organ of the Court.” 8%

2. Submissions of the Parties

640. The Defence asserts that the Trial Chamber erred in law, fact and/or procedure in the
Decision on Defence Rule 54 Motion.*®* It submits that the Trial Chamber erred in law in requiring
that the Defence makes a prima facie showing that there “has been” interference with the
independence and impartiality of the Court, arguing that it was only required to make a prima facie
showing that there “may have been” such interference.'®* It further submits that the Trial Chamber
erred in fact and/or procedure in its assessment of the evidence in support of the Defence

motion, 8%

188 Taylor Decision on Defence Rule 54 Motion.

1887 Taylor Decision on Defence Rule 54 Motion, p. 2.
1888 Taylor Decision on Defence Rule 54 Motion, p. 6.
1889 Taylor Decision on Defence Rule 54 Motion, p. 7.
189 Taylor Decision on Defence Rule 54 Motion, p. 7.
1891 Taylor Appeal, para. 781.

1892 Taylor Appeal, paras 782, 787-793.

1833 Taylor Appeal, para. 794.
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641. The Prosecution responds that the Trial Chamber properly exercised its discretion, applied
the correct legal standard and correctly assessed the evidence.'®** It notes the high presumption of
independence and impartiality of the organs of the Court, and that Rule 54 orders must be necessary
for the purposes of an investigation. It submits that the Trial Chamber properly considered whether
there was a prima facie case that there had been a breach of independence or of bias or the
appearance of bias.’® It further submits that the Trial Chamber properly considered that the
evidence put forward by the Defence did not establish the requisite prima facie showing, as the
evidence “relates to a one way flow of information regarding the status of the proceedings in a case
before the Court, a matter within the purview of the Management Committee, given to a State

member of that Committee.”**%

642. The Defence replies that the Prosecution does not respond to its submissions, as the Defence
“did not contend that Article 15 was actually violated.”*®%" Rather, it submits that it argued that the
evidence “described inappropriate communications giving reason to believe that such instructions

may have been sought or received.”*®®
3. Discussion

643. It is not the case of the Defence that actual interference with the independence and
impartiality of the Court occurred.'®® Rather, the Defence adopts an approach that would require

pure speculation by merely submitting that there may have been interference.

644. The Appeals Chamber cannot accept such an approach as the basis for invoking an
investigation under Rule 54, as it would allow speculation and mere conjecture to justify the
employment of the Court’s full criminal powers. An order for a judicial inquiry requested under
Rule 54 is exceptional and cannot be used as a “fishing expedition” by either party.1900 Accordingly,

the Appeals Chamber concludes that the Trial Chamber did not err in denying the Defence motion.
4. Conclusion

645. Defence Ground 39 is dismissed in its entirety.

1894 prosecution Response, paras 689-698.

18% prosecution Response, para. 692.

18% prosecution Response, paras 694, 695.

1897 Taylor Reply, paras 103, 104. Article 15 of the Statute provides: “The Prosecutor shall act independently as a
separate organ of the Special Court. He or she shall not seek or receive instructions from any Government or from any
other source.”

1898 Taylor Reply, para. 104 (emphasis in original).

1899 Taylor Appeal, para. 791. See also Taylor Reply, para. 104.

1900 5ee Sesay et al. Appeal Judgment, para. 189.
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X. THE SENTENCE

646. The Trial Chamber sentenced Taylor to a single term of imprisonment of fifty (50) years for

all the Counts on which he was found guilty.**"* Both Parties challenge the Sentence.

647. In Ground 42, the Defence complains that the Trial Chamber imposed a “manifestly
unreasonable” sentence in the circumstances of this case.’®? Under this heading, it puts forward six
disparate arguments concerning the law applied by the Trial Chamber and the circumstances the
Trial Chamber considered as mitigating and aggravating factors.*® In Ground 43, the Defence
complains that the Trial Chamber erred in law by “noting” Sierra Leonean sentencing practices. In
Ground 44, the Defence complains that the Trial Chamber erred in law in giving weight to
aggravating factors not argued by the Prosecution in its submissions. In Ground 45, the Defence
complains that the Trial Chamber erred in failing to consider Taylor’s expressions of sympathy and

compassion as a mitigating factor.

648. In its Ground 4, the Prosecution complains that the sentence imposed by the Trial Chamber
fails to adequately reflect the totality of Taylor’s “criminal conduct and overall culpability.”**** It
puts forward three lines of argument. The Prosecution argues that the Trial Chamber erred in law in
holding that aiding and abetting liability generally warrants a lesser sentence than other forms of
criminal participation, rather than considering the gravity of Taylor’s actual criminal conduct. It
also complains that the Trial Chamber failed to properly assess the totality of Taylor’s criminal
conduct. Finally, it contends that the Trial Chamber failed to give sufficient weight to Taylor’s

planning conviction for the crimes committed in the Freetown Invasion.

649. The Appeals Chamber will first address the Parties’ submissions regarding the law applied
by the Trial Chamber in determining the sentence, and will then consider the Parties’ challenges to

the Trial Chamber’s analysis and the Sentence imposed.

1901 Sentencing Judgment, Disposition.

1992 Defence Ground 42 states: “The Trial Chamber erred in fact and in law when it imposed on Charles Taylor a
sentence of 50 years imprisonment, which is manifestly unreasonable in the circumstances of this case.”

1903 The Defence contends that the Trial Chamber: (i) erred in failing to consider that serving a sentence abroad is a
mitigating factor; (ii) erred in considering the extraterritoriality of Taylor’s acts and conduct as an aggravating factor;
(iii) erred in giving weight to Taylor’s “breach of trust” as an aggravating factor; (iv) erred in failing to take into
account the sentencing practices of the Special Court; (v) erred in failing to apply the general principle that aiding and
abetting liability generally warrants a lesser sentence than that imposed for other forms of criminal participation; and
(vi) erred by double-counting Taylor’s position as Head of State as an aggravating factor.

1904 prosecution Appeal, para. 190.
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A. The Law of Sentencing

1. The Trial Chamber’s Findings

650. The Trial Chamber held that “Article 19 of the Statute and Rule 101(B) require the Trial
Chamber to take into account certain factors in determining an appropriate sentence. These include
the gravity of the offence, the individual circumstances of the convicted person, any aggravating

and mitigating factors, and where appropriate the general practice regarding prison sentences of the

ICTR and the national courts of Sierra Leone.”*%

651. The Trial Chamber noted that it considered the gravity of the offence to be the “litmus test”
for sentencing, and that the gravity of the offence is determined by assessing the inherent gravity of
the crime and the criminal conduct of the convicted person.**® It noted factors it took into account
in determining the gravity of the offence.’®®" It further held:

With respect to the assessment of the criminal conduct of the convicted person, the Trial
Chamber has taken into account the mode of liability under which the Accused was
convicted, as well as the nature and degree of his participation in the offence. In this
regard, the Trial Chamber adopts the jurisprudence of the ICTY and ICTR that aiding and
abetting as a mode of liability generally warrants a lesser sentence than that to be
imposed for more direct forms of participation.'

652. In reasoning the sentence imposed, the Trial Chamber stated:

Mr. Taylor was found not guilty of participation in a joint criminal enterprise, and not
guilty of superior responsibility for the crimes committed. A conviction on these principal
or significant modes of liability might have justified the sentence of 80 years'
imprisonment proposed by the Prosecution. However, the Trial Chamber considers that a
sentence of 80 years would be excessive for the modes of liability on which Mr. Taylor
has been convicted, taking into account the limited scope of his conviction for planning
the attacks on Kono and Makeni in December 1998 and the invasion of and retreat from
Freetown between December 1998 and February 1999."°%

[Al]though the law of Sierra Leone provides for the sentencing of an accessory to a crime
on the same basis as a principal, the jurisprudence of this Court, as well as the ICTY and
ICTR, holds that aiding and abetting as a mode of liability generally warrants a lesser
sentence than that imposed for more direct forms of participation. While generally, the
application of this principle would indicate a sentence in this case that is lower than the
sentences that have been imposed on the principal perpetrators who have been tried and
convicted by this Court, the Trial Chamber considers that the special status of Mr. Taylor

1905 gentencing Judgment, para. 18.
1905 sentencing Judgment, para. 19.
1907 Sentencing Judgment, para. 20.
1998 Sentencing Judgment, para. 21.
1999 Sentencing Judgment, para. 94.
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as a Head of State puts him in a different category of offenders for the purpose of
sentencing.'**°

Although Mr. Taylor has been convicted of planning as well as aiding and abetting, his
conviction for planning is limited in scope. However, Mr. Taylor was functioning in his
own country at the highest level of leadership, which puts him in a class of his own when
compared to the principal perpetrators who have been convicted by this Court.***

2. Submissions of the Parties

(@) Prosecution Appeal

653. The Prosecution contends, in its Ground 4, that the Trial Chamber erred in law in holding
that aiding and abetting is a “lesser” form of criminal participation “generally warrant[ing] a lesser
sentence than that to be imposed for more direct forms of participation.”**? It argues that neither
the Statute nor customary international law establishes a hierarchy of gravity for the forms of

criminal participation under Article 6(1) of the Statute.**?

654. In support of its submissions, the Prosecution submits that the Statute, Rules and
jurisprudence of this Court establish that a just and appropriate sentence is determined based on the
“totality principle”, which requires that “a sentence must reflect the inherent gravity of the totality
of the criminal conduct of the accused, giving due consideration to the particular circumstances of
the case and to the form and degree of participation of the accused.”*®** It argues that this
assessment is not based on the “category or legal characterisation of the crimes.”**®> The
Prosecution further contends that the plain language of Article 6(1) of the Statute demonstrates that
there is no hierarchy of gravity in the forms of criminal participation.'®*° It argues that depending on
the individual circumstances of the case, a person responsible for planning or aiding and abetting

crimes might justifiably attract a greater sentence than a direct perpetrator.'**’

655. The Prosecution further submits that customary international law, like the Statute, Rules and
jurisprudence of this Court, establishes that “sentences must be based on the gravity of the offences

and the totality of the criminal conduct of the accused” in light of the facts and circumstances of

1919 Sentencing Judgment, para. 100.

1911 Sentencing Judgment, para. 101.

1912 prosecution Appeal, paras 224-227. See also Prosecution Reply, para. 86, quoting Sentencing Judgment, para. 21.
(“[TThe Prosecution does not accept as a ‘legal principle’ the fact that ‘aiding and abetting as a mode of liability
generally warrants a lesser sentence than that to be imposed for more direct forms of participation.’”).

913 Appeal transcript, 22 January 2013, pp. 49870-49876.

1914 Appeal transcript, 22 January 2013, pp. 49870-49874, quoting Fofana and Kondewa Appeal Judgment, para. 546;
Prosecution Appeal, para. 200.

1915 Appeal transcript, 22 January 2013, p. 49873.

1918 Appeal transcript, 22 January 2013, p. 49870.

917 Appeal transcript, 22 January 2013, pp. 49875, 49876.
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each specific case.’™® It further argues that customary international law does not establish a
hierarchy of gravity for forms of participation.”®'® It notes that domestic practice for domestic
crimes differs in relation to the punishment of principals and accessories, and that the domestic law
of both Sierra Leone and England, as well as many other jurisdictions, “provide for sentencing an

accessory to a crime on the same basis as a principal.”**?°

656. The Prosecution also submits that the Trial Chamber erred in relying on ICTY and ICTR
caselaw to conclude that aiding and abetting generally warrants a lower sentence than other forms
of criminal participation in Article 6(1) of the Statute. It argues that this jurisprudence is
distinguishable, as it addresses low-level aiders and abettors.'®?! Further, it contends that the ICTY
Appeals Chamber’s approach to aiding and abetting in Vasiljevi¢ only represents the sentencing
practice for that Court based on selected domestic jurisdictions, and is not a statement of customary

international law.%%2

657. The Defence responds that contrary to the Prosecution submissions, the Trial Chamber’s
holding that it “adopts the jurisprudence of the ICTY and ICTR that aiding and abetting as a mode
of liability generally warrants a lesser sentence than that to be imposed for more direct forms of
participation” is clear, unambiguous and correct.’®** While the Defence agrees with the Prosecution
that there is no rule of customary international law establishing that certain forms of liability are
more or less serious than others for sentencing or other purposes,'®** it contends that the Trial
Chamber properly held that there is a general principle of law that aiding and abetting generally
warrants a lesser sentence.’®® In support of its contentions, the Defence relies on the jurisprudence
of the ICTY and ICTR and cites the Krnojelac, Kajelijeli, Vasiljevi¢, Krsti¢, Kvocka, Muhimana,
Semanza, Bisengimana, Orié, Simi¢, Nchamihigo and S'ljivanéanin cases. It submits that contrary to
the Prosecution’s argument, the general principle articulated by the Trial Chamber does not only

apply to “low level aiders and abettors” but also to “higher level defendants.”*%?® In particular, it

1918 Appeal transcript, 22 January 2013, p. 49873.

919 Appeal transcript, 22 January 2013, p. 49872.

1920 Appeal transcript, 22 January 2013, p. 49872.

1921 prosecution Appeal, paras 228-230, discussing Vasiljevi¢ Appeal Judgment, para. 182, Muhimana Trial Judgment,
para. 593.

1922 Appeal transcript, 23 January 2013, p. 49969.

1923 Taylor Response, paras 146, 147, citing Sentencing Judgment, para. 21.

1924 Appeal transcript, 22 January 2013, p. 49927.

1925 Appeal transcript, 22 January 2013, p. 49927.

1926 Taylor Response, paras 149-152, citing Krsti¢ Appeal Judgment, paras 145, 151, 266, 275.
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cites the Krsti¢ Appeal Judgment as an example that the general principle that aiding and abetting

generally warrants a lesser sentence applies to a person in a leadership role as well.**?’

658. The Prosecution replies that there is no general principle of law establishing a hierarchy of
gravity for the forms of criminal participation in Article 6(1).*%% It submits that the only general

principle is that sentences must be individualised and determined on a case-by-case basis.'**°

(b) Defence Appeal

659. The Defence submits, in Ground 43, that the Trial Chamber erred in law when it noted
Sierra Leonean law on sentencing, as Taylor was not convicted of any offences under Article 5 of
the Statute.’®® It contends that Article 19(1) of the Statute, as interpreted in this Court’s
jurisprudence, provides that “a Trial Chamber is to have recourse to the national courts in Sierra

Leone only for convictions under Sierra Leone law contained in Article 5 of the Statute.”*%%

660. The Prosecution responds that, contrary to the Defence submission, the Trial Chamber only
noted Sierra Leonean law; it did not apply Sierra Leonean sentencing practice.*** It further submits
that the Trial Chamber “noted Sierra Leonean law on [the form of criminal participation] which is a

separate and distinct issue to offences.”%*®

3. Discussion

661. The Appeals Chamber has earlier in this Judgment discussed the object and purpose of the
Statute and recalls its conclusions regarding Article 6(1).*%* With respect to the law of sentencing,
Article 19(2) of the Statute provides that, in imposing the sentence upon a convicted person, the
Trial Chamber ‘“should take into account such factors as the gravity of the offence and the
individual circumstances of the convicted person.” Article 19 further provides that the Trial
Chamber should, as appropriate, also have recourse to the sentencing practices of the ICTR and the
national courts of Sierra Leone. Rule 101(B) provides that, in applying Article 19(2) of the Statute,
the Trial Chamber shall take into account aggravating and mitigating circumstances when

1927 nppeal transcript, 22 January 2013, p. 49927.

1928 Appeal transcript, 23 January 2013, p. 49968.

1929 Appeal transcript, 23 January 2013, p. 49969.

1930 Taylor Appeal, para. 857, citing Sentencing Judgment, para. 37.

1931 Taylor Appeal, paras 857-859, citing Brima et al. Sentencing Judgment, para. 32, Fofana and Kondewa Sentencing
Judgment, paras 42-43, Fofana and Kondewa Appeal Judgment, paras 475-477.

1932 prosecution Response, paras 750, 754.

1933 prosecution Response, para. 752.

1934 See supra paras 350-352. See also supra 482-486.
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determining the appropriate sentence. The Statute does not establish minimum or maximum

sentences of imprisonment in any respect.

662. Applying the Statute and the Rules, the Appeals Chamber has held that sentences must be

determined in accordance with the “totality principle”:

A Trial Chamber must ultimately impose a sentence that reflects the totality of the
convicted person’s culpable conduct. This principle, the totality principle, requires that a
sentence must reflect the inherent gravity of the totality of the criminal conduct of the
accused, giving due consideration to the particular circumstances of the case and to the
form and degree of the participation of the accused in the crimes.'%**
The “totality principle” embodies and gives effect to the mandate of the Court, the object and
purpose of the Statute, principles of individual criminal liability and the rights of the accused, as

established in the Statute and Rules.

663. The Statute provides for the prosecution and punishment of persons who bear the greatest
responsibility and establishes individual criminal liability under Articles 6(1) and 6(3). If the
accused’s guilt under Article 6 is proved beyond a reasonable doubt for a crime in Articles 2-5 of
the Statute and charged in the Indictment, the Trial Chamber must then determine the appropriate
sentence reflecting “the inherent gravity of the totality of the convicted person’s culpable conduct.”
Consistent with the object and purpose of the Statute, the Appeals Chamber has held that the
paramount consideration in sentencing at the Special Court is to impose sentences that reflect the
revulsion of mankind, represented by the international community, to the crime and the convicted

person’s participation in the crime.%

664. As expressed in the totality principle, Article 19(2) and Rule 101(B) establish that in
determining an appropriate sentence, the Trial Chamber must consider and weigh all relevant

facts, 1%’

including the gravity of the offence, the convicted person’s criminal conduct and the
convicted person’s individual circumstances.'**® This is in accordance with principles of individual
criminal liability as established in the Statute and Rules.***® An appropriate sentence should reflect

the gravity of the crime and its effects, and should also be individualised so as to hold a convicted

1935 gesay et al. Appeal Judgment, para. 1229 (emphasis added). See also Fofana and Kondewa Appeal Judgment, para.
546, citing Furundzija Appeal Judgement, para. 249. Accord Blaski¢ Appeal Judgement, para. 683; Aleksovski Appeal
Judgement, para. 182; Celebi¢i Appeal Judgement, para. 731.

1936 Fofana and Kondewa Appeal Judgment, paras 563, 564.

197 See Fofana and Kondewa Appeal Judgment, para. 564 (the Trial Chamber must “tak[e] into consideration all factors
that may be considered, legitimately, in mitigation as well as aggravation”).

1938 See Fofana and Kondewa Appeal Judgment, para. 498 (the individual circumstances of the convicted person under
Article 19(2) include aggravating and mitigating factors under Rule 101(B)).

19%9 Sesay et al. Appeal Judgment, para. 1276.
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person responsible for what he himself has done or failed to do.***® It should be a sentence that
reflects the gravity of the totality of the convicted person’s culpable conduct and the individual

circumstances of the convicted person.'**

The gravity of the totality of the convicted person’s
culpable conduct, including “the form and degree of the participation of the accused in the crimes,”
must be determined by the particular circumstances of the case: the actual conduct, role and mental

state of the convicted person as proved beyond a reasonable doubt.

665. The Appeals Chamber recalls that in determining matters of guilt and punishment, the Trial
Chamber and the Appeals Chamber must be guided by the interest of justice and the rights of the
accused, and avoid formulaic analysis that is not faithful to the whole of the circumstances and the
facts of individual cases.*** Trial Chambers have wide discretion as to the particular methodology
they adopt.’®** What is critical is that the Trial Chamber considered all facts relevant to determining
the gravity of the offence and the totality of the convicted person’s culpable conduct, and did not

allow the same factor to detrimentally influence the convicted person’s sentence twice.'**

666. In the Appeals Chamber’s view, the Trial Chamber’s holding that aiding and abetting
generally warrants a lesser sentence than other forms of participation is not consistent with the
Statute, the Rules and this Appeals Chamber’s holdings.***® First, the plain language of Article 6(1)

1940 See supra paras 386-402, 441-445. See also Celebiéi Appeal Judgment, para. 821 (“the Appeals Chamber reiterates,
in agreement with the Prosecution, that ‘every sentence imposed by a Trial Chamber must be individualised [...] and
there are many factors to which the Trial Chamber may appropriately have regard in exercising its discretion in each
individual case.’”).

1941 Sesay et al. Appeal Judgment, para. 1317, citing Celebici Appeal Judgment, paras 717, 821; D. Nikoli¢ Judgment on
Sentencing Appeal, para. 19; Babi¢ Judgment on Sentencing Appeal, para. 32; Naletili¢c and Martinovi¢ Appeal
Judgment, para. 615; Simi¢ Appeal Judgment, para. 238; Bralo Judgment on Sentencing Appeal, para. 33; Jelisi¢
Appeal Judgment, para. 101.

1992 See supra paras 591-594.

1943 The critical issue is not what factors Trial Chambers assess under which headings, whether “gravity of the crime”,

CEINNT3

“convicted person’s criminal conduct”, “form and degree of participation in the crime”, “convicted person’s individual
circumstances”, “mitigating circumstances” and “aggravating circumstances”.

1944 Sesay et al. Appeal Judgment, para. 1235. See also Celebi¢i Appeal Judgment, para. 717 (“Trial Chambers exercise
a considerable amount of discretion (although it is not unlimited) in determining an appropriate sentencing. This is
largely because of the overriding obligation to individualise a penalty to fit the individual circumstances of the accused
and the gravity of the crime. To achieve this goal, Trial Chambers are obliged to consider both aggravating and
mitigating circumstances relating to an individual accused. The many circumstances taken into account by the Trial
Chambers to date are evident if one considers the sentencing judgements which have been rendered ....Although certain
of these cases are now under appeal, the underlying principle is that the sentence imposed largely depended on the
individual facts of the case and the individual circumstances of the convicted person.”).

19%5 See also Lubanga Trial Judgment, Separate Opinion of Judge Adrian Fulford, para. 9 (“I am also unpersuaded that
it will assist the work of the Court to establish a hierarchy of seriousness that is dependent on creating rigorous
distinctions between the modes of liability within Article 25(3) of the Statute. Whilst it might have been of assistance to
“rank” the various modes of liability if, for instance, sentencing was strictly determined by the specific provision on
which an individual’s conviction is based, considerations of this kind do not apply at the ICC. Article 78 of the Statute
and Rule 145 of the Rules of Procedure and Evidence, which govern the sentences that are to be imposed, provide that
an individual’s sentence is to be decided on the basis of “all the relevant factors”, “including the gravity of the crime
and the individual circumstances of the convicted person”. Although the “degree of participation” is one of the factors
listed in Rule 145(1)(c) of the Rules, these provisions overall do not narrowly determine the sentencing range by
reference to the mode of liability under which the accused is convicted, and instead this is simply one of a number of
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of the Statute clearly does not refer to or establish a hierarchy of any kind.*** Second, a hierarchy
of gravity among forms of criminal participation in Article 6(1) is contrary to the essential
requirement of individualisation that derives from the mandate of the Court, principles of individual
criminal liability and the rights of the accused. Presumptions regarding the gravity of forms of
participation in the abstract preclude an individualised assessment of the convicted person’s actual
conduct and may result in an unjust sentence that may be either overly punitive or overly lenient.
Third, the totality principle requires an individualised assessment of the total gravity of the
convicted person’s conduct and individual circumstances. A general presumption for sentencing
purposes expressed in terms of forms of participation is thus both unnecessary and unhelpful:
unnecessary because the totality principle already provides that the sentence must reflect the gravity
of the convicted person’s actual conduct; and unhelpful because it either improperly directs the trier
of fact’s attention to forms of participation in the abstract rather than actual conduct, or is a vague

and extraneous statement devoid of legal meaning.

667. The Appeals Chamber has considered the ICTY/ICTR jurisprudence cited by the Defence
and adopted by the Trial Chamber,'**" which is based on the holding of the ICTY Appeals Chamber
in Vasiljevi¢.***® This Appeals Chamber does not consider that holding persuasive. A number of the
national laws relied on in the Vasiljevi¢ Appeal Judgment do not support the principle that aiding
and abetting as a form of criminal participation warrants a lesser punishment, but only establish
that an accused’s minor participation in the commission of the crime may be a mitigating
circumstance.'®*® For example, United States federal criminal law specifically provides that

“[w]hoever commits an offense against the United States or aids, abets, counsels, commands,

relevant factors.”) (emphasis added); Milutinovi¢ JCE Jurisdiction Decision, Separate Opinion of Judge David Hunt,
para. 31 (“The use of such terms [“perpetrator” and “co-perpetrator(s)”’] has not always been consistently followed in
subsequent cases, but it appears to result from a distinction which exists in the civil law system whereby a person who
merely aids and abets the perpetrator (or the person who physically executes the crime) is subject to a lower maximum
sentence. The adoption of the term “co-perpetrator” is apparently intended for that purpose to distinguish the participant
in a joint criminal enterprise from one who merely aids and abets. No such distinction exists in relation to sentencing in
this Tribunal, and | believe that it is unwise for this Tribunal to attempt to categorise different types of offenders in this
way when it is unnecessary to do so for sentencing purposes. The Appeals Chamber has made it clear that elsewhere
that a convicted person must be punished for the seriousness of the acts which he has done, whatever their
categorization.”) (emphasis added).

1946 See supra paras 365-367. Similarly, Articles 2 through 5 do not establish a hierarchy of crimes. See Celebici Appeal
Judgment, Separate and Dissenting Opinion of Judge David Hunt and Judge Mohamed Bennouna, para. 41, quoting
Tadi¢ Judgment in Sentencing Appeals, para 69.

1947 Sentencing Judgment, para. 21.

198 pusilijevi¢ Appeals Judgment, para. 182. Relying on US, Chinese, South Korean, German and Austrian penal law
for domestic crimes, the ICTY Appeals Chamber in Vasiljevi¢ held that aiding and abetting “is a form of responsibility
which generally warrants a lower sentence than is appropriate to responsibility as a co-perpetrator.” Vasilijevi¢ Appeals
Judgment, para. 182, fn 291. ICTY and ICTR Trial and Appeals Chambers have subsequently applied this holding. See,
e.g., Krsti¢ Appeal Judgment, para. 268; Ndindabahizi Appeal Judgment, para. 122; Muhimana Trial Judgment, para.
593; Kajelijeli Trial Judgment, para. 963.

199 yasilijevi¢ Appeals Judgment, para. 182, fn 291.
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induces or procures its commission, is punishable as a principal.”***° Likewise, the Austrian Penal
Code is consistent with the approach that the sentence is determined based on the accused’s
individual conduct, not the form of participation.'®* Similar provisions can be found in a number of

1955

other civil law jurisdictions, including Brazil,**® Costa Rica,’**® Puerto Rico,*** France’®® and

Italy.*®® It is unclear from its reasoning whether the ICTY Appeals Chamber presumed that aiding

19018 U.S.C. § 2 (a). The ICTY Appeals Chamber cited the Federal Sentencing Guidelines, which only refer to an
accused’s minor role in the crimes as a mitigating factor, not the form of participation. Vasilijevi¢ Appeals Judgment,
para. 182, fn 291.

1951 Austrian Penal Code, Section 32. The ICTY Appeals Chamber cited in support of its view Austrian Penal Code,
Section 34(1)(6): (“it is a mitigating circumstance when the accused participated in a minor way in a crime perpetrated
by several persons”) [“Ein Milderungsgrund ist es insbesondere, wenn der Tater an einer von mehreren begangenen
strafbaren Handlung nur in untergeordneter Weise beteiligt war.”]. The ICTY Appeals Chamber translated this
provision as “it is true that accomplices are normally less blameworthy than principals and therefore deserve less severe
sentences.” Vasilijevi¢ Appeals Judgment, para. 182, fn 291.

1952 The Brazilian Penal Code provides that whoever contributes, in any way, to the commission of a crime, incurs in the
penalties provided for this crime, limited to their degree of culpability [Article 29: “Quem, de qualquer modo, concorre
para o crime incide nas penas a este cominadas, na medida de sua culpabilidade.”].

1953 The Costa Rican Criminal Code stipulates that it is up to the Judges to exercise their discretion and sentence each
accused according to their degree of culpability. Costa Rican Criminal Code, Articles 71 and 74. [Costa Rican Criminal
Code, Article 71: “El Juez, en sentencia motivada, fijard la duracion de la pena que debe imponerse de acuerdo con
los limites sefialados para cada delito, atendiendo a la gravedad del hecho y a la personalidad del participe. Para
apreciarlos se tomaréa en cuenta: i) los aspectos subjetivos y objetivos del hecho punible; ii) la importancia de la lesion
o del peligro; iii) las circunstancias de modo, tiempo y lugar; iv) la calidad de los motivos determinantes; v) las demés
condiciones personales del sujeto activo o de la victima en la medida en que hayan influido en la comision del delito; y
vi) La conducta del agente posterior al delito. Las caracteristicas psicoldgicas, psiquiatricas y sociales, lo mismo que
las referentes a educacién y antecedentes, seran solicitadas al Instituto de Criminologia el cual podra incluir en su
informe cualquier otro aspecto que pueda ser de interés para mejor informacion del Juez.”]; [Costa Rican Criminal
Code, Article 74 : “Los autores e instigadores seran reprimidos con la pena que la ley sefiala al delito. Al complice le
sera impuesta la pena prevista para el delito, pero ésta podra ser rebajada discrecionalmente por el Juez, de acuerdo
con lo dispuesto en el articulo 71 y grado de participacion.”].

194 The Puerto Rican Criminal Code equates all perpetrators and takes into consideration the degree of an accused’s
culpability for sentencing and determining an accused’s criminal liability. Puerto Rican Criminal Code, Articles 8 and
44, [Puerto Rican Criminal Code, Article 8: “Nadie podra ser sancionado por un hecho previsto en una ley penal si no
lo ha realizado segun las formas de culpabilidad provistas en este Cddigo. La exigencia de responsabilidad penal se
fundamenta en el analisis de la gravedad objetiva del dafio causado y el grado de culpabilidad aparejado por la
conducta antijuridica del autor.”’]; [Puerto Rican Criminal Code, Article 44: “Se consideran autores: i) los que toman
parte directa en la comision del delito; ii) los que solicitan, fuerzan, provocan, instigan o inducen a otra persona a
cometer el delito; iii) los que se valen de una persona inimputable para cometer el delito; iv) los que cooperan con
actos anteriores, simultdneos o posteriores a la comisiéon del delito, sin cuya participacion no hubiera podido
realizarse el hecho delictivo; v) los que se valen de una persona juridica para cometer el delito; vi) los que actden en
representacion de otro o como miembro, director, agente o propietario de una persona juridica, siempre que haya una
ley que tipifique el delito y realicen la conducta delictiva, aunque los elementos especiales que fundamentan el delito
no concurran en él pero si en el representado o en la persona juridical; vii) los que cooperan de cualquier otro modo
en la comision del delito. ”].

195 Erench Criminal Code, Article 121-6 (“The accomplice to the offence, in the meaning of article 121-7, is punishable
as a perpetrator”) and Article 121-7 (“The accomplice to a felony or a misdemeanour is the person who knowingly, by
aiding and abetting, facilitates its preparation or commission. Any person who, by means of a gift, promise, threat,
order, or an abuse of authority or powers, provokes the commission of an offence or gives instructions to commit it, is
also an accomplice”) [“Article 121-6: Sera puni comme auteur le complice de I'infraction, au sens de I'article 121-7;
Article 121-7: Est complice d'un crime ou d'un délit la personne qui sciemment, par aide ou assistance, en a facilité la
préparation ou la consommation. Est également complice la personne qui par don, promesse, menace, ordre, abus
d'autorité ou de pouvoir aura provoqué a une infraction ou donné des instructions pour la commettre.’]

195 Jtalian Criminal Code, Article 110 (“When a number of people participate in the same crime, each of them is
subject to the penalty provided for that crime, except for what is provided in the articles below”) [“Quando piu persone
concorrono nel medesimo reato, ciascuna di esse soggiace alla pena per questo stabilita, salve le disposizioni degli
articoli seguenti.”]
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and abetting liability constitutes minor participation in the commission of a crime, or if its holding
was only limited to the facts of the case before it and was not a statement of general principle. This
Appeals Chamber notes that the Vasiljevi¢ Appeals Chamber did not declare its holding reflective

of customary international law, nor did it pronounce it a general principle of law.

668. The Appeals Chamber notes that Sierra Leonean law provides that there is no distinction
between principal and accessory liability for sentencing purposes.'®’” The Defence submits that the
Trial Chamber erred in referring to this law. The Appeals Chamber observes that the Trial Chamber
only noted this law and did not apply it. The Appeals Chamber, moreover, does not agree that the
Trial Chamber would have erred had it applied it. The Appeals Chamber’s holding in Fofana and
Kondewa addressed sentencing considerations for the gravity of the crime, not the form of
participation which constitute the convicted person’s criminal conduct.’®® With respect to the
convicted person’s participation in the crime, the Appeals Chamber finds that it is appropriate to
have recourse to Sierra Leonean law. In this respect, Sierra Leonean law and the jurisprudence of

this Court regarding the punishment of convicted persons are consistent.

669. The Post-Second World War caselaw further illustrates that sentencing for international
crimes has historically relied on the totality principle, and that there is no hierarchy or distinction
for sentencing purposes between forms of criminal participation established in customary
international law.'®° The tribunals sentenced aiders and abettors to the most severe punishment
where warranted, and did not distinguish between forms of criminal participation in the abstract in
relation to sentencing, but looked rather to the gravity of the offence, the convicted person’s actual

conduct and the convicted person’s individual circumstances.’*® The Appeals Chamber does not

197 Section 1 of the Accessories and Abettors Act 1861(“Whosoever shall become an Accessory before the Fact to any
Felony, whether the same be a Felony at Common Law or by virtue of any Act passed or to be passed, may be indicted,
tried, convicted, and punished in all respects as if he were a principal Felon.”). This English legislation was
incorporated in the law of Sierra Leone pursuant to Section 74 of the Courts’ 1965 Act.

1958 Fofana and Kondewa Appeal Judgment, paras 475-477. The Appeals Chamber held that recourse to Sierra Leonean
law on punishment for substantive crimes in Articles 2 through 4 of the Statute was not appropriate because those
crimes are not provided for in Sierra Leonean law.

199 See, e.g., C.C. Law No. 10, Art. 11(2); Zyklon B Case (death sentence for aiding and abetting crimes); Justice Case,
pp. 1177, 1199-1201 (“As we have said, the defendants are not charged with specific overt acts against named victims.
They are charged with criminal participation in government-organized atrocities and persecutions unmatched in the
annals of history. Our judgments are based upon a consideration of all of the evidence which tends to throw light upon
the part which these defendants played in the entire tragic drama. We shall, in pronouncing sentence, give due
consideration to circumstances of mitigation and to the proven character and motives of the respective defendants.”)
(sentences ranged from 5 years to life imprisonment); Ministries Case, pp. 866-870 (particularly noteworthy is the
Tribunal’s reasoning regarding the sentence of Stuckart) (sentences ranged from 4 years to 20 years imprisonment);
Pohl Case, pp. 1062-1064; Farben Case, pp. 1205-1208; Einsatzgruppen Case, pp. 509-589; RuSHA Case, pp. 165-167;
Hostage Case, pp. 1318, 1319; High Command Case, pp. 695, 696; Medical Case, pp. 298-300; Milch Case, pp. 796,
797. See also the Dissenting Opinion of Judge Andersen on the sentences imposed in the Krupp Case, pp. 1453, 1454.
1980 The Appeals Chamber further notes that the Statutes of this Court, the ICTY, the ICTR and the ICC endorse the
totality principle. See ICTY Statute, Art. 24; ICTY RoPE, Rule 101; ICTR Statute, Art. 23; ICTR RoPE, Rule 101,
Rome Statute, Art. 77, 78, 80; ICC RoPE. Rule 145.
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1961 applicable to domestic crimes, establish

accept the argument that variations in domestic law,
contrary state practice relevant to sentencing for international crimes.’®? Accused persons are

presumed to be aware that under customary international law, the most serious violations of

1963

international humanitarian law are punishable by the most severe of penalties,”* with sentences

determined on the basis of the gravity of the offence and the totality of their culpable conduct,

without regard to the provisions of domestic law or established sentencing tariffs.'**

1961 See supra para. 429. See also Celebi¢i Appeal Judgment, paras 751, 752 (in arguing that a convicted person’s
sentence was too lenient, the Prosecution cited to the sentencing practices of different national jurisdictions. The
convicted person replied that references to such sentencing ranges, in the absence of examples of specific sentences
given in relation to virtually identical facts with the offender having virtually identical circumstances and mitigation,
although of some academic interest, is in practice very limited. The Appeals Chamber agreed that reference to these
national provisions in the abstract is of very limited value.).

1962 See Kunarac Trial Judgment, para. 29, approved by Blaski¢ Appeals Judgment, para. 682 (“The Trial Chamber
notes that, because very important underlying differences often exist between national prosecutions and prosecutions in
this jurisdiction, the nature, scope and the scale of the offences tried before the International Tribunal do not allow for
an automatic application of the sentencing practices of the former Yugoslavia.”). See also Kunaraé¢ Appeal Judgment,
para. 402 (addressing the differences in the gravity of a crime committed on a national level and on an international
level and the different sentencing practices that result because of these differences: “The severity of rape as a crime
falling under the jurisdiction of the Tribunal is decidedly greater than that of its national counterpart. This is shown by
the difference between the maximum sentences imposed respectively by the Statute and, for instance, the 1977 Penal
Code of the Socialist Republic of Bosnia and Herzegovina, upon the offence of rape.”); Celebi¢i Appeal Judgment,
para. 758 (“The offences which the Tribunal tries are of such a nature that there is little assistance to be gained from
sentencing patterns in relation to often fundamentally different offences in domestic jurisdictions.”).

1963 See Celebici Appeal Judgment, paras 816, 817. See also Kunara¢ Appeal Judgment, paras 372, 373 (“However, the
latter principle [nulla poena sine lege], as far as penalty is concerned, requires that a person shall not be punished if the
law does not prescribe punishment. It does not require that the law prescribes a precise penalty for each offence
depending on the degree of gravity. ... The Statute does not set forth a precise tariff of sentences. It does, however,
provide for imprisonment and lays down a variety of factors to consider for sentencing purposes. The maximum
sentence of life imprisonment is set forth in Rule 101(A) of the Rules (correctly interpreting the Statute) for crimes that
are regarded by States as falling within international jurisdiction because of their gravity and international
consequences. Thus, the maxim nulla poena sine lege is complied with for crimes subject to the jurisdiction of the
Tribunal.”); Rome Statute, Preamble, Art. 77(1)(b) (The Preamble of the Rome Statute recognises that unimaginable
atrocities that deeply shock the conscience of humanity must not go unpunished and Article 77(1)(b) establishes that a
term of life imprisonment when justified by the extreme gravity of the crime and the individual circumstances of the
convicted person may be imposed. An accused is thus on notice that if he commits such crimes he may be given the
severe penalty of life imprisonment.).

1964 See Blaski¢ Appeal Judgment, paras 680, 681. See also Kambanda Appeal Judgment, para. 121 (the ICTR Appeals
Chamber affirmed the Trial Chamber’s finding that the general practices of the Rwandan courts in sentencing can be
used for guidance but they are not binding on the ICTR); Serushago Appeal Judgment, para. 30 (“It is the settled
jurisprudence of the ICTR that the requirement that ‘the Trial Chambers shall have recourse to the general practice
regarding prison sentences in the courts of Rwanda’ does not oblige the Trial Chambers to conform to that practice; it
only obliges the Trial Chambers to take account of that practice.”); Tadi¢ Judgment in Sentencing Appeals, para. 21
(“The jurisprudence of this Tribunal has consistently held that, while the law and practice of the former Yugoslavia
shall be taken into account by the Trial Chambers for the purposes of sentencing, the wording of Sub-rule 101(A) of the
Rules, which grants the power to imprison for the remainder of a convicted person’s life, itself shows that a Trial
Chamber’s discretion in imposing sentence is not bound by any maximum term of imprisonment applied in a national
system.”); Krsti¢ Appeal Judgment, paras 262, 270; Kunaraé Appeal Judgment, paras 343 (“The fundamental
consideration in this regard is, according to the Celebi¢i Appeal Judgement, that ‘the sentence to be served by an
accused must reflect the totality of the accused’s criminal conduct.’”), 349 (“The case-law of the Tribunal, as noted in
the Trial Judgement, has consistently held that this practice is not binding upon the Trial Chambers in determining
sentences.”), 377 (“As previously stated, a Trial Chamber must consider, but is not bound by, the sentencing practice in
the former Yugoslavia. It is only where that sentencing practice is silent or inadequate in light of international law that a
Trial Chamber may consider an approach of its own.”).
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4. Conclusion

670. In light of the foregoing, the Appeals Chamber holds that the totality principle exhaustively
describes the criteria for determining an appropriate sentence that is in accordance with the Statute
and Rules, and further holds that under the Statute, Rules and customary international law, there is
no hierarchy or distinction for sentencing purposes between forms of criminal participation. The
Appeals Chamber concludes that the Trial Chamber erred in law by holding that aiding and abetting
liability generally warrants a lesser sentence than other forms of criminal participation.

671. Inregard to Ground 43, the Appeals Chamber concludes that the Trial Chamber did not err
by noting the law of Sierra Leone on sentencing practice. Accordingly, Defence Ground 43 is

dismissed in its entirety.

B. Alleged Lack of Notice of Aggravating Factors

1. Submissions of the Parties

672. In Ground 44, the Defence contends that of the four aggravating factors considered by the
Trial Chamber, the Prosecution only argued one in its sentencing submissions, and that it thus had
no notice of the other three, thereby denying Taylor his fair trial right to be heard.*®® It submits that
the Trial Chamber erred in law and in fact by considering the other three aggravating factors

proprio motu and placing substantial weight on them.*%¢®

673. The Prosecution responds that it made submissions on all four identified factors, that the
Defence had broad notice of all the issues considered by the Trial Chamber as aggravating factors
and that the Defence was afforded sufficient opportunity to be heard on sentencing.**®" It further
submits that a Trial Chamber has broad discretionary powers to identify aggravating factors based

d ’ 1968

on the totality of the evidentiary recor and in the present case the Trial Chamber properly

exercised its discretion in deciding on the factors to be taken into account in aggravation.***

2. Discussion

674. Every accused person has the right to be heard under Article 17(2) of the Statute, which

provides that “the accused shall be entitled to a fair and public hearing, subject to measures ordered

195 Taylor Appeal, para. 863.

1966 Taylor Appeal, para. 863.

197 prosecution Response, paras 763-766.
1968 prosecution Response, para. 760.

19%9 prosecution Response, paras 761, 762.
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by the Special Court for the Protection of victims and witnesses.”**"® Rule 100(A) and (B) provide

1971 and make oral submissions at a

1972

that the Parties shall submit any relevant information in writing,
sentencing hearing that may assist the Trial Chamber in determining an appropriate sentence.
The Parties filed their Sentencing Briefs on 3 and 10 May 2012, and the Trial Chamber heard oral
arguments at a Sentencing Hearing on 16 May 2012. The Trial Chamber further accorded Taylor
the opportunity to address the Court personally during the Sentencing Hearing, which he did for
thirty minutes."®”® The Appeals Chamber finds that the Defence was provided a full opportunity to
be heard.

675. It is well-established that Trial Chambers have considerable discretion in identifying and
then weighing facts due to their obligation to individualise the penalty when determining an
appropriate sentence.’®* The Appeals Chamber holds that a Trial Chamber is not limited to
considering factors identified by the Parties in their sentencing submissions. The Parties’
submissions may be of assistance, but the Trial Chamber is ultimately responsible for identifying
and weighing relevant facts from the entire evidentiary record, of which the convicted person has
notice. In the instant case, the Prosecution and Defence made written and oral submissions. The
Trial Chamber had the assistance of those submissions, but was not limited to the facts raised in
them. The Trial Chamber identified facts it considered relevant to its sentencing decision based on

the entire evidentiary record of the trial. The Appeals Chamber sees no error.
3. Conclusion
676. Defence Ground 44 is dismissed in its entirety.

C. Aggravating Factors

1. The Trial Chamber’s Findings

677. In addition to other relevant facts, the Trial Chamber considered the following facts for the

purpose of Senter\cing:1975 (1) Taylor’s leadership role during the Indictment Period as President of

1970 Statute, Article 17(2).

971 Rule 100(A).

1972 Rule 100(B) (emphasis added).

973 Transcript, Sentencing Hearing, 16 May 2012, pp 49722-49734.

1974 Fofana and Kondewa Appeal Judgment, para. 466; Sesay et al. Appeal Judgment, para. 1202. Accord Celebiéi
Appeal Judgment, para. 780.

197> The Trial Chamber noted that “[i]t is a widely accepted practice that aggravating factors should be established by
the Prosecution beyond reasonable doubt, and that only circumstances directly related to the commission of the offence
charged, and for which the Accused has been convicted, can be considered to be aggravating.” Sentencing Judgment,
para. 24. It also observed that the Statute and the Rules do not provide an enumeration of the circumstances that the
Trial Chamber may consider as aggravating and therefore it proceeded to consider, based on established jurisprudence,
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Liberia and as a member of the ECOWAS Committee of Five;**"® (ii) Taylor’s special status and his

|.1977 1978
)

responsibility at the highest leve (ii1) the extraterritoriality of Taylor’s criminal acts; and

(iv) Taylor’s exploitation of the Sierra Leonean conflict for financial gain.1979

678. The Trial Chamber found that Taylor’s “special status” as Head of State “puts him in a
different category of offenders for the purpose of sentencing.”*** Similarly, it found that Taylor is
in a “class of his own when compared to the principal perpetrators who have been convicted by this
Court” because he was functioning in his own country at the highest level of leadership.’®®" It
further found that, as Head of State and a member of the ECOWAS Committee of Five and later,
the Committee of Six, Taylor was part of the process that was relied on my the international
community to bring peace to Sierra Leone. However, rather than promoting peace, Taylor’s role in
supporting the military operations of the RUF/AFRC through, inter alia, the supply of arms and

1982

ammunition, prolonged the conflict.”“ The Trial Chamber thus found that Taylor’s special status

and his responsibility at the highest level is an aggravating factor.**®* The Trial Chamber concluded:

Leadership must be carried out by example, by the prosecution of crimes not the
commission of crimes. As we enter a new error of accountability, there are no true
comparators to which the Trial Chamber can look for precedent in determining an
appropriate sentence in this case. However, the Trial Chamber wishes to underscore the
gravity it attaches to Taylor’s betrayal of public trust.***

679. The Trial Chamber also found that although Taylor was never physically present in Sierra

Leone, his actions caused and prolonged the harm and suffering inflicted on its people and his

such factors as “(i) the position of the accused, that is, his position of leadership, his level in the command structure, or
his role in the broader context of the conflict [ ... ]; (ii) the discriminatory intent or the discriminatory state of mind for
crimes for which such a state of mind is not an element or ingredient of the crime; (iii) the length of time during which
the crime continued; (iv) active and direct criminal participation, if linked to a high-rank position of command, the
accused's role as fellow perpetrator, and the active participation of a superior in the criminal acts of subordinates; (v) the
informed, willing or enthusiastic participation in crime; (vi) premeditation and motive; (vii) the sexual, violent, and
humiliating nature of the acts and the vulnerability of the victims; (viii) the status of the victims, their youthful age and
number, and the effect of the crimes on them; (ix) the character of the accused; and (x) the circumstances of the
offences generally.” Sentencing Judgment, para. 25.

1976 Sentencing Judgment, para. 96.

1977 Sentencing Judgment, para. 97.

1978 Sentencing Judgment, para. 98.

1979 Sentencing Judgment, para. 99 (the Trial Chamber found that “Mr. Taylor benefited from this terror and destruction
through a steady supply of diamonds from Sierra Leone. His exploitation of the conflict for financial gain is, in the view
of the Trial Chamber, an aggravating factor.”).

1980 Sentencing Judgment, para. 100.

1981 Sentencing Judgment, para. 101.

192 Sentencing Judgment, para. 97 (“Mr. Taylor was part of the process relied on by the international community to
bring peace to Sierra Leone. But his actions undermined this process, and rather than promote peace, his role in
supporting the military operations of the AFRC/RUF in various ways, including through the supply of arms and
ammunition, prolonged the conflict. The lives of many more innocent civilians in Sierra Leone were lost or destroyed as
a direct result of his actions.”).

1983 Sentencing Judgment, para. 97.

1984 Sentencing Judgment, para. 102 (emphasis added).
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“heavy footprint” is in Sierra Leone.'*® It further considered that although the principle of non-
intervention governs conduct between States, its violation by a Head of State individually engaging
in criminal conduct can be taken into account as an aggravating factor.***® It accordingly considered
that the extraterritoriality of Taylor’s acts of support and assistance to the RUF/AFRC was an

aggravating factor.™%®’

2. Submissions of the Parties

680. In Ground 42, the Defence contends that the Trial Chamber erred in law in considering the
extraterritoriality of Taylor’s conduct and breach of trust as aggravating factors.'®® It argues that
the Trial Chamber erroneously applied customary international law principles of state responsibility
to find that the extraterritoriality of conduct by a Head of State is an aggravating factor relevant to
sentencing.”® It submits that principles of state responsibility have no legal application in
sentencing of individuals convicted under the principle of individual criminal responsibility.*®
Additionally, the Defence submits that breach of trust aggravates culpability “when the person in
authority has a direct duty or obligation to protect or defend civilians under his protection ... and he
breaches this obligation.”™®*! It argues that because Taylor did not hold any similar position of
public trust and authority in relation to the victims of the war in Sierra Leone as opposed to the
Liberian people, the Trial Chamber erred in giving weight to abuse of trust as increasing the gravity
of Taylor’s conduct.’**> The Defence further submits that the Trial Chamber erroneously double-

counted to Taylor’s detriment his position as Head of State.**

681. The Prosecution responds that the Defence misconstrues the Trial Chamber’s approach and
that the Trial Chamber did not apply extraneous principles of law in sentencing Taylor.** It
submits that “[a]ggravating factors are effectively those circumstances directly related to the
commission of the offence, beyond the elements of the crime, which increase the culpability of the
crime,” and that the extraterritorial nature of Taylor’s actions qualified as such.’®® Furthermore, it

argues that the Trial Chamber was correct in considering breach of trust as an aggravating

1985 Sentencing Judgment, para. 98.
1986 Sentencing Judgment, para. 27.
1987 Sentencing Judgment, para. 98.
1988 Taylor Appeal, paras 833-838.
1989 Taylor Appeal, paras 833, 834.
199 Taylor Appeal, paras 835, 837.
1991 Taylor Appeal, para. 838.

1992 Taylor Appeal, para. 838.

1993 Taylor Appeal, paras 851-853.
1994 prosecution Response, para. 736.
19% prosecution Response, para. 736.
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19% as Taylor owed a duty to the civilians of Sierra Leone because of the positions of

factor,
authority and trust he held at the international level vis-a-vis the conflict in Sierra Leone, both as
Head of State and as a member of the ECOWAS Committee of Six."" It contends that, consistent
with the jurisprudence of the Special Court, Taylor’s position as President of Liberia and member
of the ECOWAS Committee of Six was considered separately as regards the position itself and in

1998

relation to his breach of trust, and that the extraterritorial nature of Taylor’s actions was

considered as a separate and distinct aggravating factor by the Trial Chamber.**%

3. Discussion

(a) Extraterritoriality of Taylor’s Acts

682. The Appeals Chamber notes that in assessing the “gravity of the offence” as part of its
determination of the appropriate sentence, the Trial Chamber took into account the consequences of
the crimes on the immediate victims, the relatives of the victims and/or the broader targeted
group.?®® In assessing additional facts, the Trial Chamber further took into account the

extraterritorial nature and consequences of Taylor’s acts and conduct.

683. The Appeals Chamber considers that it was unnecessary for the Trial Chamber to refer to
public international law in order to take into consideration the extraterritorial nature and
consequences of Taylor’s acts and conduct. The Appeals Chamber accepts the Trial Chamber’s
finding that the extraterritorial nature and consequences of Taylor’s acts and conduct are directly
related to Taylor and the gravity of his culpable conduct, justifying holding him responsible.?®®* As
the Trial Chamber found, before the invasion of Sierra Leone in March 1991, Taylor publicly
threatened on the radio that “Sierra Leone would taste the bitterness of war”?°%? because it was

2003

supporting ECOMOG operations in Liberia impacting Taylor’s NPFL forces.”~ That Taylor’s acts

and conduct throughout the Indictment Period “left a heavy footprint” in Sierra Leone and had
extraterritorial consequences is confirmed by the United Nations Security Council’s determination
in October 1997 that “the situation in Sierra Leone constitutes a threat to international peace and

592004

security in the region. Taylor’s acts and conduct did not only harm the victims of the crimes

19% prosecution Response, para. 740.

1997 prosecution Response, para. 740.

19% prosecution Response, para. 748.

1999 prosecution Response, para. 748.

2000 gentencing Judgment, para. 20.

2001 gesay et al. Appeal Judgment, para. 1276.

2002 Trial Judgment, para. 2335. See also Trial Judgment, para. 2377.
2003 Trial Judgment, para. 2335, fn. 5082.

20045 C. Res. 1132 (1997).
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and their immediate relatives, but fuelled a conflict that became a threat to international peace and
security in the West African sub-region. The Appeals Chamber concludes that it was proper for the
Trial Chamber to consider the extraterritorial nature and consequences of Taylor’s acts and conduct

in assessing the gravity of the totality of his culpable conduct.

(b) Breach of Trust

684. Immediately after he was elected President of Liberia in August 1997, Taylor was appointed
to the ECOWAS Committee of Five, which was established to help restore peace to Sierra
Leone.?® The members of the Committee decided to put Taylor “in the front line” of their peace
mandate, because of his experience in dealing with insurgency groups and also because Sierra
Leone and Liberia shared a common border.®® Taylor admitted in his testimony that he got
involved in the Committee of Five because:

it became a duty and a responsibility to help in whatever way that | could to help end this

conflict in Sierra Leone, because unless it ended, Liberia would never move. That’s why I

got involved.””’
On becoming a member of the Committee of Five, Taylor understood that he had assumed a
responsibility towards the Sierra Leonean people to assist in ending the civil conflict. He was also
relied on by the international community to help bring peace to Sierra Leone. Yet, rather than end
the civil war in Sierra Leone, as he had undertaken to do, he helped to fuel it in various ways,
including, inter alia: (i) while he was participating in ECOWAS efforts to promote peace in Sierra

Leone, Taylor continued to provide arms and ammunition to the RUF/AFRC?*%

in exchange for
diamonds;®® (ii) Taylor “was engaged in arms transactions at the same time that he was involved
in the peace negotiations in Lomé, publicly promoting peace at the Lomé negotiations, while
privately providing arms and ammunition to the RUF/AFRC”;%°*® and (iii) from the time Issa Sesay
assumed leadership of the RUF, Taylor began advising him not to disarm, even though Issa Sesay

himself was enthusiastic about disarmament at that time.?**! In light of its findings of fact, the Trial

2005 Transcript, Charles Taylor, 14 July 2009, pp. 24332-24336.

2006 Transcript, Charles Taylor, 14 July 2009, pp. 24331, 24332, 24336.

2007 Transcript, Charles Taylor, 14 July 2009, p. 24336.

2008 Trial Judgment, para. 6783.

2009 Trial Judgment, para. 6057.

2010 Trial Judgment, para. 6455.

2011 At a meeting in Monrovia while participating in ECOWAS efforts to promote peace in Sierra Leone, Taylor told
Issa Sesay to say he would disarm but then “not do it in reality,” saying one thing to Sesay in front of the ECOWAS
Heads of State and another to him in private. Taylor urged Issa Sesay not to listen to the Sierra Leonean Government
and promised the RUF his continuing assistance, for which he gave Issa Sesay $USD 15,000. Again in mid-2001,
Taylor asked Issa Sesay whether it would be safe for the RUF to disarm and advised Issa Sesay not to disarm at all.
Taylor advised Sesay to not disarm in part so that RUF/AFRC fighters could participate in combat operations in Guinea
and Liberia against Taylor’s enemies. The trade of diamonds for arms and ammunition between Taylor and the
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Chamber found that Taylor’s abuse of the trust of the Sierra Leonean people and the international

community was a personal characteristic increasing the gravity of his culpable conduct.

685. The Appeals Chamber does not accept the Defence submission that Taylor did not have a
position of public trust and authority in relation to the people of Sierra Leone. Taylor himself
admitted that he did, and that the people of Sierra Leone and the international community trusted
him to encourage the RUF/AFRC to participate in peace negotiations and accept a peaceful
resolution of the conflict. The Appeals Chamber considers that in this case breach of trust concerns
matters of fact, not legal duties.’®** The Appeals Chamber holds that the Trial Chamber was not
required to identify an enforceable legal duty in order to recognise that in fact the international
community and Sierra Leoneans placed their trust in Taylor to help end the conflict. The Appeals
Chamber further accepts the Trial Chamber’s findings that Taylor publicly purported to accept that
trust and work in the interest of peace, while he in reality abused that trust by aiding and abetting
the widespread and systematic commission of crimes against the civilian population of Sierra Leone
throughout the Indictment Period and planning the attack on Freetown. The Appeals Chamber thus
concludes that the Trial Chamber reasonably and properly considered Taylor’s abuse of trust in
assessing the gravity of the totality of his culpable conduct.

(c) Double-Counting

686. The Appeals Chamber recalls that a Trial Chamber must ensure that it does not allow the
same factor to detrimentally influence the convicted person’s sentence twice.””™® An appellant bears
the burden of demonstrating that the Trial Chamber impermissibly double-counted the factor at

issue. 201

687. The Appeals Chamber does not accept the Defence submission that the Trial Chamber
impermissibly double-counted Taylor’s role as Head of State. Taylor’s position as Head of State
was multifaceted, involving distinct aspects including his leadership role, his further role as a direct
participant in the peace process in a position of public trust and his special status as a Head of State
who aided and abetted and planned the commission of crimes. The Appeals Chamber concludes that

it was proper for the Trial Chamber to consider the different aspects of Taylor’s acts and conduct in

RUF/AFRC also continued throughout this time. See Trial Judgment, paras 6442, 6444, 6447, 6449, 6450, 6451(xi),
6458, 6785. See generally Trial Judgment, paras 6416-6450 (Peace Process: Communication with Issa Sesay on
Disarmament).

2012 5ee Seromba Appeal Judgment, paras 229, 230.

2013 gasqy et al. Appeal Judgment, para. 1235.

2014 gesay et al. Appeal Judgment, para. 1234, citing Deronji¢ Appeal Judgment, para. 107.
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assessing the gravity of the totality of Taylor’s culpable conduct, and that the Trial Chamber did not

impermissibly double-count the same factor.
4. Conclusion

688. The Appeals Chamber concludes, therefore, that the Defence does not demonstrate an error
in the Trial Chamber’s identification and assessment of facts relevant to the totality of Taylor’s

culpable conduct.

D. Mitigating Factors

1. The Trial Chamber’s Findings

689. The Trial Chamber considered®™ that the fact that a sentence is to be served in a foreign
country does not constitute a mitigating circumstance in sentencing.?*° It further noted the Defence
submission that Taylor had expressed sympathy and compassion for victims of the crimes and had
stated that “[t]errible things happened in Sierra Leone and there can be no justification for the
terrible crimes,” which the Defence argued should be considered as a mitigating factor in
sentencing.?®*’ The Trial Chamber found, however, that Taylor did not accept responsibility for the
crimes and that Taylor’s statements did not constitute remorse that would merit recognition for

sentencing purposes.

2. Submissions of the Parties

690. The Defence contends in Ground 42 that the Trial Chamber erred in holding that “the fact
that a sentence is to be served in a foreign country should not be considered in mitigation.”?"® It
submits that, contrary to the Trial Chamber’s holding, the Sesay et al. Trial Chamber recognised
that “in general terms, sentences served abroad ... would normally amount to a factor in

mitigation”, but held in that case that there was a lack of conclusive information regarding the

2015 The Trial Chamber noted that “[m]itigating circumstances need only be proven on a balance of probabilities, and
need not be related to the offence.” Sentencing Judgment, para. 31. It also noted that “neither the Statute nor the Rules
define the factors that may be considered to be mitigating. Accordingly, what constitutes a mitigating factor is a matter
for the Trial Chamber to determine in the exercise of its discretion.” Sentencing Judgment, para. 32.

2018 Sentencing Judgment, para. 35 (“The Trial Chamber considers that certain factors do not constitute mitigating
circumstances and will therefore not take them into account. These include but are not limited to (i) the fact that
convictions relate to crimes committed in less districts than those particularised in the Indictment in no way lessens the
seriousness of the offences; (ii) the fact that a sentence is to be served in a foreign country should not be considered in
mitigation; (iii) the guerrilla nature of the conflict does not lessen the grievous nature of the offences; and (iv) whilst
motive may shade the individual perception of culpability, it does not amount to a legal excuse for criminal conduct.”).
217 sentencing Judgment, para. 91.

2018 Taylor Appeal, paras 831-832, referring to Sentencing Judgment, para. 35.

| , 298 T 7 \
Case No. SCSL-03-01-A " | Q/‘ ﬂ( 26 September 2013



11064
accused’s place of imprisonment.””® The Defence submits that the Sesay et al. Trial Chamber’s
finding was upheld by the Appeals Chamber when it found “no error in the ... decision not to
mitigate the Appellants sentences as a consequence of the fact that they will likely be served outside
of Sierra Leone.”?® It submits that in the instant case the only factual finding open to the Trial
Chamber was that Taylor will serve his sentence in a foreign state, unlike in Sesay et al. where this

was only likely.?%*

691. The Defence further contends in Ground 45 that the Trial Chamber committed a discernible
error in finding that Taylor’s expressions of sympathy did not constitute a fact in mitigation because
the Defence put the Prosecution to the proof of the crime-base.?°? It submits that the right to cross-
examine witnesses is recognised under international human rights law and is expressed as a

“minimum guarantee” under Article 17(4) of the Statute.?’?®

692. The Prosecution responds that there is no international authority which supports the
contention that serving a sentence abroad is a mitigating factor in sentencing.?°** It submits that the
Trial Chamber’s statement was obiter dictum, and that the Sesay et al. Appeals Chamber’s holding
— that there is no jurisprudence recognising serving a sentence abroad as a mitigating factor — is the

binding authority on this point.2°®

693. The Prosecution further responds that the Trial Chamber did not give weight to the fact that
the Defence required the Prosecution to prove the crime base,?%° but only explained that it did not
accept the Defence assertion that the Defence had agreed to the crime-base evidence.??’ It submits
further that the Trial Chamber separately and properly exercised its discretion in finding that
Taylor’s statements and comments of remorse were not mitigating circumstances for sentencing

purposes.?’%

3. Discussion

694. The Defence misapprehends the Appeals Chamber’s holding in Sesay et al. In that

Judgment, the Appeals Chamber noted that it is common practice that convicted persons from

2019 Tavlor Appeal, para. 831, citing Sesay et al. Trial Judgment, para. 206.

2020 Taylor Appeal, para. 831.

2021 Taylor Appeal, para. 832.

2022 Taylor Appeal, para. 872.

2023 Taylor Appeal, para. 872.

2024 prosecution Response Brief, paras 731-734, citing Tadi¢ Sentencing Appeal Judgment, paras 18, 22, Mrda
Sentencing Judgment, para. 109.

2025 prosecution Response, Brief, para. 732, citing Sesay et al. Appeal Judgment, para. 1246.
2026 prosecution Response, para. 772.

2027 prosecution Response, paras 772, 774.

2028 prosecution Response, paras 772, 775.
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international criminal tribunals serve their sentences in foreign countries, and that there is no
jurisprudence that such circumstances qualify as a mitigating factor.?’® The Appeals Chamber
considers that the Trial Chamber did not abuse its discretion in considering that serving a sentence

in a foreign country is not a fact in mitigation.

695. The Appeals Chamber further holds that in order for remorse to be considered as a
mitigating factor, it must be real and sincere.?®*® A Trial Chamber is not required to find that every
acknowledgement that crimes were committed or expression of sympathy for the victims
establishes real and sincere remorse constituting a fact in mitigation.?®* It is always within the Trial
Chamber’s discretion to determine whether or not real and sincere remorse is demonstrated,
including when the convicted person does not accept responsibility for the crimes.?**2 In the instant
case, the Trial Chamber acknowledged that Taylor accepted that crimes were committed in Sierra
Leone, but did not find that he demonstrated real and sincere remorse meriting recognition for
sentencing purposes.2033 The Appeals Chamber accepts the Trial Chamber’s finding as a proper

exercise of its discretion.
4. Conclusion

696. The Appeals Chamber rejects the Defence submission in Ground 42 that serving a sentence
abroad is a fact in mitigation. The Appeals Chamber affirms the Trial Chamber’s conclusion that
Taylor did not demonstrate real and sincere remorse warranting recognition in mitigation. Defence

Ground 45 is dismissed in its entirety.

2029 Sesay et al. Appeal Judgment, para. 1246, citing Mrda Sentencing Judgment, para. 109. See also Tadi¢ Sentencing
Appeal Judgment, paras 18, 22.

2030 gecord Blaskié Appeal Judgment, para. 705; Vasiljevi¢ Appeal Judgment, para. 177, citing, inter alia, Todorovié
Sentencing Judgment, para. 89. See also Blaski¢ Trial Judgment, para. 775, citing Erdemovi¢ Second Sentencing
Judgment, para. 16; Akayesu Sentencing Judgment, para. 35(i); Serushago Sentencing Judgment, paras 40-41;
Kambanda Judgment, para. 51; Jelisi¢ Trial Judgment, para. 127; Ruggiu Trial Judgment, paras 69-72; Simi¢
Sentencing Judgment, para. 92; Banovi¢ Sentencing Judgment, para. 70.

2031 Sesay et al. Appeal Judgment, para. 1248 (holding that Sesay misstated the law in submitting that “in order to
constitute a mitigating circumstance ‘it is sufficient for the accused to extend his sympathy for victims of the
conflict’).

2032 Fofana and Kondewa Appeal Judgment, para. 490; Sesay et al. Appeal Judgment, para. 1249.

2038 Sentencing Judgment, para. 91.
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E. Alleged Errors in the Exercise of Discretion

1. The Trial Chamber’s Findings

697. The Trial Chamber sentenced Taylor to a single term of imprisonment of fifty (50) years

for all the Counts on which he was found guilty.?%**

698. In reaching this sentence, the Trial Chamber reasoned as follows.?®* The Trial Chamber
found Taylor guilty of planning and aiding and abetting crimes that were of the “utmost gravity in
terms of the scale and brutality of the offences, the suffering caused on the victims and their
families; the vulnerability of the victims and the number of victims.”?**® It described the impact of
the crimes committed on the victims physically, emotionally and psychologically.?®*" It noted, in
particular, that amputees without arms are unable to do the simplest tasks that are taken for

granted, and that they have to live on charity because they can no longer work;®

that young girls
have been publicly stigmatised and will never recover from the trauma of rape, sexual slavery and
in many cases, the unwanted pregnancy to which they were subjected;?** and that both boy and
girl child soldiers suffer from public stigma.?®*® It described the effects of the crimes committed
on the victims’ families and on society as “devastating” and noted that “many of the victims were
productive members of society ... and are now reduced to beggars, unable to work as a result of
the injuries inflicted on them.”?®*! In assessing the gravity of the crimes committed, the Trial
Chamber considered the evidence of several witnesses whose testimonies highlighted the brutality

of the crimes committed, the suffering caused on the victims and the victims’ vulnerability.**?

2034 Sentencing Judgment, Disposition.

2035 See generally Sentencing Judgment, paras 70-103.

2036 gentencing Judgment, para. 70.

2037 Sentencing Judgment, para. 71.

20%8 Sentencing Judgment, paras 71, 72, 74.

0% gentencing Judgment, paras 71, 75.

2040 Sentencing Judgment, paras 72, 75.

2041 Sentencing Judgment, para. 74.

2042 1n this respect, the Trial Chamber recalled in particular the testimony of Witness TF1-064, who “was forced to carry
a bag containing human heads to Tombodu. On the way, the rebels ordered her to laugh as she carried the bag dripping
with blood. TF1-064 testified that when they arrived at Tombodu, the bag was emptied and she saw the heads of her
children.” It also recalled that Witness TF1-143 “was 12 years old when he and 50 other boys and girls were captured
by RUF rebels in September 1998 in Konkoba. The rebels turned him into a child soldier after carving the letters ‘RUF’
on his chest. Having been told to amputate the hands of those who resisted him, this 12 year-old subsequently used a
machete to amputate the hands of men who had refused to open the door of their shop. When ordered on a food-finding
mission to rape an old woman they found at a farmhouse, the boy cried and refused, for which he was punished.” The
Trial Chamber also recalled “the testimony of TFI-358, who treated a young nursing mother whose eyes had been
pulled out from their sockets after she was gang raped by seven armed rebels, so that she would not be able to later
identify them.” Sentencing Judgment, para. 72. For a more detailed description of the crimes and the brutality used by
RUF/AFRC forces, see supra Section V of the Appeal Judgment and accompanying footnotes. The Trial Chamber also
described the “long-term impact” of the crimes on the victims’ life as “devastating” and highlighted that the victims’
“suffering will be life-long.” Sentencing Judgment, para. 71
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699. In assessing Taylor’s role in the commission of the crimes, the Trial Chamber considered
the forms of criminal participation for which he was convicted (aiding and abetting and planning)
and the form and degree of his participation. It noted in particular that Taylor’s conviction for
aiding and abetting is based on several factors including: supplying arms and ammunition,
providing military personnel and providing various forms of sustained operational support.”*
Additionally, the Trial Chamber considered that Taylor provided encouragement and moral
support through ongoing consultation and guidance.?®** The Trial Chamber determined that the
cumulative impact of these various acts of aiding and abetting heightened the gravity of Taylor’s
criminal conduct. Furthermore, the steady flow of arms and ammunition that Taylor supplied to
the rebels extended the duration of the conflict in Sierra Leone and the commission of the crimes
it entailed.”** The Trial Chamber concluded that “had the RUF/AFRC not had this support from

Mr. Taylor, the conflict and the commission of crimes might have ended much carlier.”2%%

700. The Trial Chamber did not find any factors in mitigation.?%’

2. Submissions of the Parties

(a) Defence Appeal

701. The Defence contends in Ground 42 that the Trial Chamber erroneously failed to follow
Special Court sentencing practices with respect to aiding and abetting liability as established in

previous cases.?**

702. The Prosecution responds that even though the Trial Chamber noted the sentencing practices
of the Special Court and the ICTY and ICTR, in determining an appropriate sentence, each case

should be assessed on a case-by-case basis.?**°

(b) Prosecution Appeal

703. The Prosecution submits in its Ground 4 that the Trial Chamber erred in the exercise of its
discretion by imposing a sentence that fails to adequately reflect the gravity of the totality of

Taylor’s criminal conduct and overall culpability.?®®° It argues that the Trial Chamber failed to give

2043 gentencing Judgment, para. 76.

2044 sentencing Judgment, para. 76.

204 gentencing Judgment, para. 76.

2046 gentencing Judgment, para. 76.

2047 gentencing Judgment, paras 87-94.
2048 Taylor Appeal, paras 841-848.

2049 prosecution Response, para. 741.
2050 prosecution Appeal, paras 190-194.
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sufficient weight to its findings on Taylor’s role in the conflict and the commission of crimes,?%*

failed to give sufficient weight to Taylor’s conviction for planning the commission of crimes®
and gave undue and erroneous consideration to aiding and abetting as a form of criminal

participation and insufficient weight to Taylor’s actual criminal conduct.?*>

704. The Defence first responds that the numerous references to Taylor’s conduct in the Trial
Judgment and the Sentencing Judgment demonstrate that the Trial Chamber was fully cognisant of
his conduct and gave it due consideration in sentencing.’®* Second, it submits that, contrary to the
Prosecution submissions, the Trial Chamber made extensive findings pertaining to Taylor’s
planning convictions.?*> Third, it contends that although the Trial Chamber correctly identified the
principle that convictions for aiding and abetting generally warrant a lesser sentence than other
forms of criminal participation, it nonetheless failed to apply it to the present case when it decided

not to reduce Taylor’s sentence solely on the basis of his status as a Head of State.?%%®

3. Discussion

(@) The Sentencing Practice of the Special Court

705. In accordance with the totality principle, a Trial Chamber is required to impose a sentence
reflecting the inherent gravity of the totality of the criminal conduct of the accused.”®’ The totality
principle requires an individualised assessment of the particular circumstances of the case. As such,
any attempt to compare an accused’s case with others that have already been the subject of final
determination is of limited assistance in challenging a sentence.?’*® As the Appeals Chamber held in
Sesay et al.:

The relevance of previous sentences is however often limited as a number of elements
relating inter alia to the number, type and gravity of the crimes committed, the personal
circumstances of the convicted person and the presence of mitigating and aggravating
circumstances, dictate different results in different cases such that it is frequently
impossible to transpose the sentence in one case mutatis mutandis to another. This
follows from the principle that the determination of the sentence involves the

2031 prosecution Appeal, paras 201-212.

2052 prosecution Appeal, paras 213-223.

2053 prosecution Appeal, paras 224-234.

2054 Taylor Response, paras 122, 123, 126-129, citing paras 20, 21 and 70 of the Sentencing Judgment.

2055 Taylor Response, paras 130-142.

2056 Taylor Response, paras 154-157.

2057 Sesay et al. Appeal Judgment, para. 1229; Fofana and Kondewa Appeal Judgment, para. 546.

2058 gpa Celebic¢i Appeal Judgment, para. 821(“The guidance which may be drawn from previously decided cases, in
terms of the final sentence imposed, is accordingly very limited.”).

| , 303 T 7 \
Case No. SCSL-03-01-A " | Q/‘ ﬂ( 26 September 2013



11069

individualisation of the sentence so as to appropriately reflect the particular facts of the
case and the circumstances of the convicted person.?*

706. In the instant case, the Trial Chamber properly referred to the gravity of the crimes for
which Taylor was convicted and considered his role in their commission. Further, the Trial
Chamber compared the circumstances of Taylor’s case to other cases that have been determined by
this Court. It noted that Taylor’s status as a Head of State puts him in a different category of
offenders, stating that “there are no true comparators to which [it] can look for precedent in
determining an appropriate sentence in this case.”?® In light of the foregoing, the Appeals
Chamber concludes that the Defence fails to demonstrate any discernible error in the exercise of the

Trial Chamber’s discretion in sentencing.

(b) The Totality of Taylor’s Culpable Conduct

707. The Appeals Chamber recalls its conclusion that the Trial Chamber erred in law by holding
that aiding and abetting liability generally warrants a lesser sentence than other forms of criminal

participation.?®®

The Appeals Chamber has further rejected the Parties’ other challenges to the
sentence imposed by the Trial Chamber. The remaining issues are first, whether, as the Prosecution
submits, the Trial Chamber’s error of law sufficiently impacted its determination of the appropriate
sentence as to result in a discernable error, and second, whether the Prosecution has otherwise
demonstrated that the Trial Chamber failed to exercise its discretion properly in determining the
sentence. The Appeals Chamber also recalls that it has revised Taylor’s conviction for planning

crimes.?%%2

4. Conclusion

708. Defence Ground 42 is dismissed in its entirety. Prosecution Ground 4 is dismissed in its
entirety. In light of the above considerations, the Appeals Chamber concludes that the sentence

imposed by the Trial Chamber is fair and reasonable in light of the totality of the circumstances.

2059 Sesay et al. Appeal Judgment, para. 1317, citing Kvocka et al. Appeal Judgment, para. 681, Celebici Appeal
Judgment, paras 719, 721, Furundziija Appeal Judgment, para. 250, Limaj et al. Appeal Judgment, para. 135,
Blagojevi¢ and Joki¢ Appeal Judgment, para. 333.

2060 gentencing Judgment, paras 100-102.

2061 gea sypra para. 670.

2062 gea supra para. 574.
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XI. DISPOSITION

For the foregoing reasons, THE APPEALS CHAMBER
PURSUANT to Article 20 of the Statute and Rule 106 of the Rules of Procedure and Evidence;

NOTING the written submissions of the Parties and their oral arguments presented at the hearings
on 22 and 23 January 2013;

SITTING in open session;

UNANIMOUSLY;

WITH RESPECT TO THE DEFENCE’S GROUNDS OF APPEAL;
NOTES that Ground 35 has been withdrawn;

ALLOWS Ground 11, in part, REVISES the Trial Chamber’s Disposition for planning liability
under Article 6(1) of the Statute by deleting Kono District under Counts 1-8 and 11, and
DISMISSES the remainder of the Ground;

DISMISSES the remaining Grounds of Appeal;
WITH RESPECT TO THE PROSECUTION’S GROUNDS OF APPEAL;

ALLOWS Ground 4, in part, HOLDS that the Trial Chamber erred in law in finding that aiding
and abetting liability generally warrants a lesser sentence than other forms of criminal participation,
and DISMISSES the remainder of the Ground;

DISMISSES the remaining Grounds of Appeal;
AFFIRMS the sentence of fifty (50) years imprisonment imposed by the Trial Chamber;

ORDERS that this Judgment shall be enforced immediately pursuant to Rule 119 of the Rules of

Procedure and Evidence;

ORDERS, in accordance with Rule 109 of the Rules of Procedure and Evidence, that Charles
Ghankay Taylor remains in the custody of the Special Court for Sierra Leone pending the

finalization of arrangements to serve his sentence.
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Delivered on 26 September 2013 at The Hague, The Netherlands.

Justice George Gelaga King Justice Emmanuel Ayoola Justice Renate Winter
Presiding
& .
g ' AP el T e
" A i S / -
fj’wfl w“’?:/}’{lu’d}‘%ya (fj:é._"')é _
- A
Justice Jon M. Kamanda Justice Shireen Avis Fisher

Justice Fisher appends a Concurring Opinion to the Judgment in which Justice Winter joins.
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CONCURRING OPINION OF JUSTICE SHIREEN AVIS FISHER
ON AIDING AND ABETTING LIABILITY

709. I fully agree with the Appeals Chamber’s reasoning and conclusion as to the law of aiding
and abetting liability. However, 1 consider it necessary to further address two of the Defense’s
arguments in support of its position that the elements of aiding and abetting liability under

customary international law as interpreted and applied in this case, are impermissibly broad.

710. The Appeals Chamber, in affirming the Trial Chamber, has unanimously concluded that
under customary international law, substantially assisting the commission of crimes knowing the
consequence of one’s acts incurs individual criminal liability for those crimes. I am firmly of the
view that this law is in accordance with accepted principles of criminal law®®® and that the

customary status of this law is not in doubt.

711. The Defense argues that the application of the law of aiding and abetting as interpreted by
the Trial Chamber is overbroad in the context of crimes committed in armed conflicts, and poses the
question, “how do we define the limits where there is nothing whatsoever intrinsic in the nature of
assistance which tells us what is aiding and abetting,” and warns that “the actus reus [of aiding and
abetting liability] can actually be quite easily fulfilled quite unconsciously by the alleged aider and
abetter.”?°®* The Appeals Chamber seriously considered this question and responds in its holding
that the law of individual criminal responsibility does not criminalise just any act of assistance to a
party to an armed conflict, nor does it criminalise all acts or conduct that may result in assistance to

the commission of a crime. Stated simply, the law does not impose strict liability.

712. The law on aiding and abetting criminalises knowing participation in the commission of a
crime where an accused’s willing act or conduct had a substantial effect on the crime. | would add,
by way of further explanation, that the customary elements for aiding and abetting liability contain
express limitations to protect the innocent, regardless of the context in which the crimes are
committed: the accused’s acts or conduct must have a substantial effect on the crime; the accused
must commit the acts with the knowledge that the acts will assist in the commission of the crime OR
with awareness of the substantial likelihood that they will; and the accused must be aware of the
essential elements of the crime which his or her acts or conduct assist. Every case is fact specific,
and in all cases the accused may challenge the factual predicates of the essential elements, raise

affirmative defenses recognized by law, and argue mitigating circumstances.

2063 The principle applies not only in customary international law, but also in both civil and common law.
2064 Defense Oral Argument on Appeal, Appeal transcript, 22 January 2013, pp. 49898- 49899.
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713. It is true of course that an accused may provide assistance to both lawful and unlawful
activities. However, no system of criminal law excuses unlawful conduct because the accused also
engages in lawful conduct. The law presumes that all of an accused’s conduct is lawful — the
Prosecution must prove beyond reasonable doubt that some of the accused’s conduct was unlawful.
If the Prosecution proves beyond a reasonable doubt that: (i) a crime was committed; and (ii) the
accused knowingly assisted the commission of the crime, or was aware that there was a substantial
likelihood that his acts would assist in the commission of the crime; and (iii) his acts or conduct had
a substantial effect on the commission of the crime; and (iv) the accused had an awareness of the
essential elements of the underlying crime his acts or conduct assisted; then criminal liability for
aiding and abetting that crime is established. If any of these four elements is not proved beyond a
reasonable doubt, then the accused will not be found guilty of aiding and abetting a crime.

714. 1tis likewise true that liability for aiding and abetting is not restricted to those who want the
crimes to be committed. Criminal law legitimately punishes those who know what they are doing
and proceed to act regardless of whether they desire or are merely indifferent to the pain and

suffering to which they contribute.

715. The essential elements of aiding and abetting liability as properly applied in this case
establish the boundaries which protect against over-criminalization. As with all forms of criminal
participation, it is up to the Trial Chamber to test the facts it finds against the essential elements,
mindful of the limitations, the burden of proof, and the presumption of innocence. This is the
routine task of judges, and there is nothing different in the way judges interpret and apply the
elements of aiding and abetting from the way they interpret and apply the elements of any other
mode of liability or substantive crime. The Appeals Chamber unanimously determined that the Trial

Chamber committed no error in performing this task in the present case.

716. I comment on the Defense’s additional argument in support of its overbreadth contention
because | consider it very troublesome. The Defense argues that the essential elements of aiding and
abetting as applied and relied on by the Trial Chamber are insufficient and require additional or
different elements or analysis because the concept of aiding and abetting is “so broad that it would
in fact encompass actions that are today carried out by a great many States in relation to their
assistance to rebel groups or to governments that are well known to be engaging in crimes of

varying degrees of frequency....”2065 Such assistance, the Defense argues, “iS going on in many

2085 Defense Oral Argument on Appeal, Appeal transcript, 22 January 2013, p. 49896.
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other countries that are supported in some cases by the very sponsors of this Court.”?0%® By this

argument, the Defense purposely confuses customary law-making with international law-breaking.

717.  Furthermore, suggesting that the Judges of this Court would be open to the argument that we
should change the law or fashion our decisions in the interests of officials of States that provide
support for this or any international criminal court is an affront to international criminal law and the
judges who serve it. The Defense has interjected a political and highly inappropriate conceit into
these proceedings, which has no place in courts of law and which has found no place in the
Judgment of this Court. The Judges of this Court, like our colleagues in our sister Tribunals, are
sworn to act independently “without fear or favour, affection or ill-will” and to serve “honestly,
faithfully, impartially and conscientiously.”?*®” To suggest otherwise wrongfully casts a cloud on
the integrity of judges in international criminal courts generally and the rule of law which we are
sworn to uphold, and encourages unfounded speculation and loss of confidence in the decision-
making process as well as in the decisions themselves. | wish to make clear that this line of

argument is absolutely repudiated.?%®®

718. Judges do not decide hypothetical cases. They look to the individual case before them and
apply the law as they are convinced it exists to the facts that have been reasonably found.
Reasonable minds may differ on the law. | am convinced that the customary law on the elements of
aiding and abetting are as stated by the Trial Chamber and that application of the law to the facts in
this particular case was properly and fairly calculated. As with all areas of the law, international
criminal law is founded on fact and experience. “[I]t cannot be dealt with as if it contained only the
axioms and corollaries of a book of mathematics.”?°®° Judicial decisions require the exercise of
human judgment. Like the presumption of innocence, the presumption that judges are acting
independently in the exercise of their best judgment in the case before them is fundamental to the
rule of law. Judges privileged to sit on international criminal courts regard the duty underlying both

of these presumptions as inviolable.

2086 pefense Oral Argument on Appeal, Appeal transcript, 22 January 2013, p. 49896.

267 Rule 14(A); See Agreement, Article 2; Statute, Article 13; See also ICTY RoPE, Rule 14(A); ICTY Statute, Article
13; ICTR RoPE, Rule 14(A); ICTR Statute, Article 12.

20%8 1 note that these types of arguments are not limited to international courts nor made only by the criminal defense.
See, e.g., Netherlands v. Nuhanovic Supreme Court Judgment, para. 3.18.13 (The Supreme Court of the Netherlands
dismissed the Appellant’s argument that finding The Netherlands liable for the actions of the Dutch Battalion in
Srebrenica would deter other nations from deploying personnel on United Nations missions, and asserted that its
responsibility to adjudicate was not altered “by the fact that the State expects this to have an adverse effect on the
implementation of peace operations by the United Nations, in particular on the willingness of member States to provide
troops for such operations. This should not, after all, prevent the possibility of judicial assessment in retrospect of the
conduct of the relevant troop contingent.”) (emphasis added).

2089 gljver Wendell Holmes Jr., The Common Law, p. 1.
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719. At the Special Court, the law is transparent, public and faithful to the principle that one is
only held accountable for his or her own acts. The Prosecutor independently investigates and brings
indictments against those suspected of criminal violations, without regard to status or official
position, holding all equally accountable before the law. The accused is guaranteed the confidential
assistance of professional and independent counsel, who are bound to serve their client’s interest in
accordance with their ethical responsibilities as officers of the court. The Statute and Rules ensure
the accused’s right to a fair and public trial, so that the public may see the evidence laid against the
accused and his defense against the charges during transparent adversarial proceedings. Finally, an
independent and impartial judiciary, having ensured the fairness of the proceedings and applying
the presumption of innocence and the standard of proof beyond a reasonable doubt, deliberates in
secret and announces its reasoned judgment in public. That judgment is subject to appeal and
reviewed by five other independent judges. These are the essential safeguards for the rights of the

accused and the interests of justice.

720. If the presumption of innocence outweighs the evidence of personal culpability, courts of
law will acquit the accused. The rule of law requires respect for such decisions, even by those who
disagree with them. In this case, the confirmed findings overwhelmingly establish that Mr. Taylor,
over a five year period, individually, and knowingly, and secretly, and substantially assisted the
perpetration of horrific crimes against countless civilians in return for diamonds and power, while
publicly pretending that he was working for peace. In the unanimous, independent judgment of the
three Trial Judges that composed the Trial Chamber and the five Appellate Justices that compose

the Appeals Chamber,2°"

the presumption of innocence has been overcome beyond a reasonable
doubt both as to the substantive crimes charged in the Indictment and Mr. Taylor’s participation in

those crimes.

721. Justice Winter joins in this Concurring Opinion.

2070 The eight Judges are drawn from seven different countries: Austria, Nigeria, Northern Ireland (United Kingdom of
Great Britain and Northern Ireland), Samoa, Sierra Leone, Uganda, and the United States of America. They were
appointed by the Government of Sierra Leone and the Secretary General of the United Nations.
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Done in The Hague, The Netherlands, this 26th day of September 2013.

in
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XIl. ANNEX A: PROCEDURAL HISTORY

722. The Defence filed a Motion for Extension of Time to File Notice of Appeal until 19 July
2012 — an extension of the deadline prescribed by the Rules by five weeks.””’* The Prosecution
indicated that it supported this request to the extent of an extension of three weeks, being 5 July
2012.%°"2 On 8 June 2012 the Designated Judge filed a Scheduling Order for Status Conference on
18 June 2012 to hear further submissions regarding the Defence Motion for Extension of Time to
File Notice of Appeal and the Prosecutor’s Response, and any further extension requests anticipated
by the Parties for the completion of subsequent filings specified in Rules 111, 112, and 113.%°" The
Designated Judge further ordered that the deadline for filing of Notices of Appeal, pursuant to Rule
108(A), was stayed until further order of the Court.?” Following the Status Conference, both

Parties filed Notice of Intention to Appeal.*"

723.  On 20 June 2012 the Designated Judge filed a Decision on Defence Motion for Extension of
time to File Notice of Appeal and lifted the stay for filing Notices of Appeal pursuant to Rule
108(A), and granted Defence’s Motion to file a written Notice of Appeal on or before 19 July
2012.%°"® The Prosecution and the Defence filed their respective Notices of Appeal on 19 July
2012.%°" The Defence raised forty-five (45) grounds of appeal and the Prosecution raised four (4)

grounds of appeal. "

724. Also on 19 July 2012, the Defence filed a Motion for Partial VVoluntary Withdrawal or
Disqualification of Appeals Chamber Judges.?”® The Defence requested that, pursuant to Rules
15(A) and 15(B) of the Rules, in respect of grounds 36 and 37 of the Defence Notice of Appeal
which arose from the statement made by the Alternate Judge that all the members of the Appeals
Chamber voluntarily withdraw from these grounds.?®®° It requested that a separate appeal panel,

271 Defence Motion for Extension of Time to File Notice of Appeal, 5 June 2012.

272 Defence Motion for Extension of Time to File Notice of Appeal, para. 2; Prosecution Response to Defence Motion
for Extension of Time to File Notice of Appeal, 6 June 2012.

207 Scheduling Order for Status Conference on 18 June 2012, 8 June 2012; Corrigendum Scheduling Order for Status
Conference on 18 June 2012, 11 June 2012.

20 geheduling Order for Status Conference on 18 June 2012, 8 June 2012; Corrigendum Scheduling Order for Status
Conference on 18 June 2012, 11 June 2012.

207 prosecution Notice of Intention to Appeal, 18 June 2012; Defence Notice of Intention to File Notice of Appeal, 18
June 2012.

2078 Decision on Defence Motion for Extension of Time to File Notice of Appeal, 20 June 2012.

2077 Taylor Notice of Appeal, 19 July 2012; Corrigendum to Notice of Appeal of Charles Ghankay Taylor, 23 July 2012;
Prosecution Notice of Appeal, 19 July 2012.

2078 Taylor Notice of Appeal, 19 July 2012; Prosecution Notice of Appeal, 19 July 2012.

2079 Charles Ghankay Taylor’s Motion for Partial Voluntary Withdrawal or Disqualification of Appeals Chamber
Judges, 19 July 2012.

280 Charles Ghankay Taylor’s Motion for Partial Voluntary Withdrawal or Disqualification of Appeals Chamber
Judges, p. 1.
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composed of judges who did not participate in the decision and sanctions against the Alternate
Judge, should determine those Grounds of Appeal.?®®* The Defence further submitted that in the
event that the Appeals Chamber Judges do not withdraw voluntarily on the basis of the present
motion, it respectfully invited them to refer the request to a separate and impartial panel of judges
for a determination for disqualification.?’®? On 13 September 2012 the Appeals Chamber dismissed

the motion in its entirety.?®

725. The Pre-Hearing Judge filed a Scheduling Order for Written Submissions regarding Rules
111, 112 and 113 on 20 July 2012 ordering the Parties requesting an extension of time and/or page
limit to file a consolidated motion no later than 24 July 2012, any Responses to such Motions no
later than 26 July 2012 and any Replies to such Responses no later than 27 July 2012.2%%* On 24
July 2012 the Defence filed for Extensions of Time and Page Limits for Written Submissions
Pursuant to Rules 111, 112 and 113?°®® and Prosecution filed Consolidated Motion Pursuant to

Scheduling Order for Written Submissions regarding Rules 111, 112 and 113.2°%¢

726. On 7 August 2012 the Pre-Hearing Judge granted the Parties an extension of thirty-two (32)
days to file their Appellant’s Submissions pursuant to Rule 111, which was to be submitted no later
than 10 September 2012.2%" The Parties were also granted an extension of thirty-nine (39) days to
file their Respondent’s Submissions pursuant to Rule 112, which was to be submitted no later than
2 November 2012.2%% |n regards to Rule 113, the Parties were granted an extension of two (2) days
to file their Submissions in Reply to Rule 113, which was to be submitted no later than 9 November
2012.7%% The Parties were granted an extension of two hundred (200) pages in total for their
Appellant’s Submissions and Respondent’s Submissions, so that the Appellant’s Submissions and

Respondent’s Submissions together must not exceed four hundred (400) pages or one hundred and

2081 Charles Ghankay Taylor’s Motion for Partial Voluntary Withdrawal or Disqualification of Appeals Chamber
Judges, p. 1.

2082 Charles Ghankay Taylor’s Motion for Partial Voluntary Withdrawal or Disqualification of Appeals Chamber
Judges, p. 1.

2083 Decision on Charles Ghankay Taylor’s Motion for Partial Voluntary Withdrawal or Disqualification of Appeals
Chamber Judges, 13 September 2012.

2084 5cheduling Order for Written Submissions Regarding Rules 111, 112 and 113, 20 July 2012, p. 3.

285 Defence Motion for Extensions of Time and Page Limits for Written Submissions Pursuant to Rules 111, 112 and
113, 24 July 2012,

208 prosecution Consolidated Motion Pursuant to Scheduling Order for Written Submissions regarding Rules 111, 112
and 113, 24 July 2012.

2087 Decision on Prosecution and Defence Motions for Extension of Time and Page Limits for Written Submissions
Pursuant to Rules 111, 112 and 113, 7 August 2012, para. 31.

2088 Decision on Prosecution and Defence Motions for Extension of Time and Page Limits for Written Submissions
Pursuant to Rules 111, 112 and 113, para. 31.

28 Decision on Prosecution and Defence Motions for Extension of Time and Page Limits for Written Submissions
Pursuant to Rules 111, 112 and 113, para. 31.
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twenty thousand words (120,000) word, whichever is greater.’*®° Additionally, the Parties were
granted an extension of twenty (20) pages for their Submissions in Reply, so that the Submissions
in Reply must not exceed fifty (50) pages or fifteen thousand (15,000) words, whichever is

greater.?%%

727. On 15 August 2012 the Defence filed a motion for the reconsideration or review of the 7
August 2012 Decision, and requested that the Appeals Chamber grant the specific time and page
limit extensions that it submitted.?®> The Defence also requested an immediate stay of the
prescribed time and page limits in the impugned decision, pending a decision on the motion by the

Appeals Chamber.?%%

728. On 21 August 2012 the Appeals Chamber denied the request for stay as the Parties were
granted further extension of time.?** All Parties were given an additional and final extension of
time for filing the Appellant’s Submissions in the amount of 21 days, equal to the original time
prescribed by Rule 111 for filing those submissions, so that Appellant’s Submissions should be
filed no later than 1 October 2012. The extension of page limits and time for the filing of
Respondent’s Submissions and Submissions in Reply issued by the Chamber through the Pre-
Hearing Judge’s Decision remained unchanged. The deadline for filing the Respondent’s
Submissions and Submissions in Reply were adjusted to reflect the 21 day extension for the filing
of Appellant’s Submissions, which were to be filed no later than 23 November 2012 and 30

November 2012, respectively.?%®

729. On 31 August 2012 the Pre-Hearing Judge filed a Notice Relevant to Appeal Hearing that

the appeal hearing, if any, should be held on 6, 7 and 10 December 2012.2°%

730. The Prosecution and the Defence filed their respective Appellant’s Submissions on 1
October 2012.2%°” On 4 October 2012 the Pre-Hearing Judge filed a Scheduling Order for Filings

20% Decision on Prosecution and Defence Motions for Extension of Time and Page Limits for Written Submissions
Pursuant to Rules 111, 112 and 113, para. 31.

2091 Decision on Prosecution and Defence Motions for Extension of Time and Page Limits for Written Submissions
Pursuant to Rules 111, 112 and 113, para. 31.

2092 Motion for Reconsideration or Review of “Decision on Prosecution and Defence Motions for Extension of Time
and Page Limits for Written Submissions Pursuant to Rules 111, 112 and 113,” 15 August 2012.

2% Motion for Reconsideration or Review of “Decision on Prosecution and Defence Motions for Extension of Time
and Page Limits for Written Submissions Pursuant to Rules 111, 112 and 113,” 15 August 2012.

2% Decision on Defence Motion for Reconsideration or Review of “Decision on Prosecution and Defence Motions for
Extension of Time and Page Limits Pursuant to Rules 111, 112 and 113 and Final Order on Extension of Time for
Filing Submissions,” 21 August 2012.

2% Decision on Defence Motion for Reconsideration or Review of “Decision on Prosecution and Defence Motions for
Extension of Time and Page Limits Pursuant to Rules 111, 112 and 113 and Final Order on Extension of Time for
Filing Submissions,” pp. 3-4.

20% Notice Relevant to Appeal Hearing, 31 August 2013.
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and Submissions.”®® In the Defence’s Appellant’s Submission it repeated its notice of intent to
move for the admission of additional evidence. To assist preparations for a fair and expeditious
hearing and pursuant to Rules 54, 106(C), 109(B)(i), 112, 113 and 115, the Pre-Hearing Judge
ordered that the Prosecution’s Response under Rule 112 to Taylor’s submissions on Grounds 7, 8,
9, 15, 16, 23, 32, 33, 36, 37 and 38 be filed no later than 26 October 2012. It was also ordered that
Taylor’s Rule 113 Submissions in Reply to the Prosecution’s Rule 112 Response to the specified
grounds, and any Motion pursuant to Rule 115, to be filed no later than 2 November 2012. Notice
was also given in the event the Defence prevailed on its motion to present additional evidence, and
the Chamber authorized the presentation of any such additional evidence and any rebuttal material,
the authorized evidence shall be presented at a hearing scheduled on 28 November 2012 and such

subsequent days as may be necessary.?*®

731.  On 5 October 2012 the Prosecution filed a motion for reconsideration or review of the Pre-
Hearing Judge’s 4 October 2012 Scheduling Order and requested the reinstatement of the original
timetable issued on 21 August 2012, making all Respondent’s Submissions due on 23 November
2012.%% On 16 October 2012 the Appeals Chamber granted the Prosecution Motion and ordered

the original timetable contained in the Appeals Chamber Decision on 21 August 2012.%%

732.  The Parties filed their Response Briefs on 23 November 2012.%%? The Parties’ Reply Briefs

were filed on 30 November 2012,21%3

733. The Pre-Hearing Judge filed a Scheduling Order on 30 November 2012 for oral arguments
of the Parties to be presented and issues to be addressed on 6 and 7 December 2012.'% The

Defence filed a Motion for Reconsideration or Review of “Scheduling Order” on 4 December

297 pyplic Prosecution Appellant’s Submissions with Confidential sections D & E of the Book of Authorities, 1
October 2012; Public with Confidential Annex A and Public Annexes B and C Appellant’s Submissions of Charles
Ghankay Taylor, 1 October 2012.

20% Scheduling Order for Filings and Submissions, 4 October 2012.

209 geheduling Order for Filings and Submissions, pp. 3-4.

2190 yrgent Prosecution Motion for Reconsideration or Review of the Pre-Hearing Judge’s 4 October 2012 “Scheduling
Order for Filings and Submissions,” 5 October 2012.

2191 Decision on Prosecution Motion for Reconsideration or Review of the Pre-Hearing Judge’s 4 October 2012
“Scheduling Order for Filings and Submissions,” 16 October 2012.

2102 Respondent’s Submissions of Charles Ghankay Taylor (Public with Confidential Annex A and Public Annex B), 23
November 2012; Public Prosecution Respondent’s Submissions with Confidential Annexes A and D, 23 November
2012.

2103 prosecution’s Submission in Reply, 30 November 2012; Submissions in Reply of Charles Ghankay Taylor, 30
November 2012.

2104 5cheduling Order, 30 November 2012.
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2012.%% On 5 December 2012 the Appeals Chamber granted the Defence Motion and ordered the

rescheduling of the oral arguments of the Parties to be presented on 22 and 23 January 2013.%%

734.  On 30 November 2012, the Defence filed a Motion to Present Additional Evidence Pursuant
to Rule 115.2% 1t also filed on the same day a Motion for Disqualification of Justice Shireen Avis
Fisher from Deciding the Defence Motion to Present Additional Evidence Pursuant to Rule 115.%%
On 17 December 2012 the Appeals Chamber dismissed the Defence Motion for Disqualification of
Justice Fisher from Deciding the Defence Motion to Present Additional Evidence Pursuant to Rule
115.2%° On 18 January 2013 the Appeals Chamber gave notice that of its own initiative it would
exercise the functions of the Pre-Hearing Judge pursuant to Rule 115 and decide the Rule 115
Motion.?**® On the same day, the Appeals Chamber dismissed the Defence Motion to Present

Additional Evidence Pursuant to Rule 115.2**

735. On 22 and 23 January 2013 oral arguments of the Parties were heard by the Appeals
Chamber.

736. The Prosecution filed a Motion for Leave to File Additional Written Submissions regarding
the ICTY Appeals Judgment in Perisi¢ on 14 April 2013.2**2 On 20 March 2013, the Appeals
Chamber denied the Prosecution motion.?** On 3 April 2013 the Defence requested leave to amend
its notice of appeal in light of the Perisi¢ Appeals Judgment.?** The Prosecution filed a response to
the Defence request on 5 April 2013.2'* On 11 April 2013 the Appeals Chamber denied the

Defence request for the same reasons as stated in its decision on the Prosecution motion.?*®

2195 Yrgent Motion for Reconsideration or Review of “Scheduling Order,” 4 December 2012.

21% pecision on Urgent Motion for Reconsideration or Review of “Scheduling Order,” 5 December 2012.

2197 Defence Motion to Present Additional Evidence Pursuant to Rule 115, 30 November 2012.

219 Charles Ghankay Taylor’s Motion for Disqualification of Justice Shireen Avis Fisher from Deciding the Defence
Motion to Present Additional Evidence Pursuant to Rule 115, 30 November 2012.

219 pecision on Charles Ghankay Taylor’s Motion for Disqualfication of Justice Shireen Avis Fisher from Deciding the
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September 1999) [S.C. Res. 1265 (1999)].

UN Security Council Resolution 1296 (2000), UNSCOR, 4130™ Mtg, U.N. Doc. S/RES/1296 (19
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Statute and of the Elements of Crimes, in Man’s Inhumanity to Man, Essays in Honour of Antonio
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XIV. ANNEX C: DEFINED TERMS, GROUPS AND ABBREVIATIONS

A. Defined Terms

Short Name

Definition

Abuja | Peace
Agreement

On 10 November 2000, a peace agreement known as the “Abuja I
Peace Agreement” was signed by the Government of Sierra Leone and
the RUF. The two parties affirmed their commitment to the Lomeé
Peace Agreement of 7 July 1999, agreed to an immediate ceasefire and
agreed to continue with the disarmament process. (Trial Judgment,
para. 69).

Abuja Il Peace
Agreement

A ceasefire review conference was held in Abuja in May 2001, in what
became known as the “Abuja II Peace Agreement.” From mid-2001,
significant progress was made in the disarmament process. By the end
of 2001, disarmament was complete and hostilities had ceased in all
areas of Sierra Leone, with the exception of Kono District. On or about
18 January 2002, President Kabbah announced the end of hostilities in
Sierra Leone, signalling the end of the war. (Trial Judgment, paras 69-
70).

Appeals Chamber

Appeals Chamber of the Special Court for Sierra Leone

Bockarie/Taylor Plan

In November 1998 Bockarie met with Taylor in Monrovia and they
designed a plan for RUF/AFRC forces to carry out the Bockarie/Taylor
Plan, a two-pronged attack on Kono and Kenema with the ultimate
objective of reaching Freetown. (Trial Judgment, paras 3109, 6958).

Bunumbu Training

Camp (Camp Lion)

An RUF/AFRC training camp, at Bunumbu in Kailahun District in
1998, where crimes were committed, including the training of children
under the age of 15 years. (Trial Judgment paras 1377-1378, 4105,
4109).

Burkina Faso

Shipment

A shipment arranged in Burkina Faso in or around November 1998,
that was unprecedented in volume of arms and ammunition and used in
the implementation of the Bockarie/Taylor Plan. (Trial Judgment,
paras 5507 and fn. 12266, 5524, 5527, 5719-5720).

First Liberian Civil
War

In December 1989, Taylor led the NPFL insurgency into Liberia from
Cote d’Ivoire and a civil war ensued. Its official end was in 1996.
(Trial Judgment, para. 7).

Freetown Invasion

Collectively, the attacks on Kono and Makeni in December 1998, and
the invasion of and retreat from Freetown between 23 December 1998
and February 1999. (Trial Judgment, para. 6994).

Indictment Period

30 November 1996 and 18 January 2002

Intervention

On 5 February 1998, ECOMOG commenced a major offensive against
the RUF/AFRC forces and, by 14 February 1998, had succeeded in
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expelling the Junta from Freetown. On 10 March 1998, the Kabbah
Government was restored to power in Sierra Leone. By mid-March
1998, ECOMOG, acting in concert with CDF, extended control to Bo,
Kenema and Zimmi in the south of the country; Lunsar, Makeni and
Kabala in the north; and Daru in the east. (Trial Judgment, para. 48).

Junta Period

25 May 1997 to February 1998 (Trial Judgment, paras 42, 43, 48).

Lomé Peace Accord

7 July 1999 peace agreement signed by President Kabbah and Foday
Sankoh. (Trial Judgment, paras 64, 6780).

Magburaka Shipment

The Magburaka Shipment delivered by plane to Magburaka in Sierra
Leone sometime between September and December 1997 to the
RUF/AFRC. (Trial Judgment, paras 5406-5409).

Operational Strategy

The Trial Chamber found that the RUF/AFRC’s operational strategy
was characterised by a campaign of crimes against the Sierra Leonean
population, including the crimes charged in all 11 Counts of the
Indictment, which were inextricably linked to the strategy of the
military operations themselves. This strategy entailed a campaign of
terror against civilians as a primary modus operandi, to achieve
military gains at any civilian cost and political gains in order to attract
the attention of the international community and improve the
RUF/AFRC’s negotiating stance with the Sierra Leonean government.
(Appeal Judgment, para. 253).

Operation No Living
Thing

In around May 1998, fighters burnt homes, looted and killed civilians
as part of “Operation No Living Thing” in Kenema. (Trial Judgment,
paras 535, 549).

Operation Pay

Yourself

In 1998, following the retreat of the RUF/AFRC fighters from
Freetown and their regrouping at Masiaka, JPK announced “Operation
Pay Yourself”, resulting in a campaign of extensive looting which
continued throughout the movement of the RUF/AFRC troops during
this period. (Trial Judgment, paras 49, 533, 549).

Operation Spare No
Soul

In late-1998, the RUF/AFRC instituted a campaign called “Operation
Spare No Soul” in which fighters were encouraged to Kill civilians.
(Trial Judgment, paras 537, 549).

Operation Stop

Election

“Operation Stop Election,” launched on Election Day in March 1996,
when RUF forces attacked areas including Bo, Kenema, Magburaka,
Matotoka and Masingbi. Foday Sankoh and the RUF leadership
wanted to stop the election, and to achieve this goal, Sankoh ordered
RUF forces to commit murder and physical violence against civilians
in order to instill terror in the population so that they would not vote
and the elections would fail. (Trial Judgment, paras 39, 2531, 2539,
2541, 2553, 2554, 2560).
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PC Ground

RUF/AFRC camp in Kono District. (Trial Judgment, paras 916-919).

Superman Ground/
Superman Compound

RUF/AFRC camp in Kono District. (Trial Judgment, paras 889-894).

Trial Chamber

Trial Chamber 11

White Flower

Charles Taylor’s residence in Monrovia (Trial Judgment, para. 4065).

Yengema Training

RUF/AFRC military training base, located at Yengema, near Koidu
Highway, operating from December 1998 until 2000. (Trial Judgment,

Base paras 1693, 1694)
B. Groups

Short Name Name

AFL Armed Forces of Liberia

AFRC Armed Forces Revolutionary Council
Sierra Leonean rebel group. On 25 May 1997, a group of SLA soldiers
overthrew the government of President Kabbah in a coup d’état. On 28
May 1997, the group announced that they had formed the AFRC and
taken over power in Sierra Leone. (Trial Judgment, paras 42, 43, 44,
6749).

CDF Civil Defence Forces
Sierra Leonean armed group. While in exile in 1997, President Kabbah
united the local militias into a single armed force, known as the Civil
Defence Forces. (Trial Judgment, para. 42).

ECOMOG ECOWAS Monitoring Group
ECOWAS force. On 5 February 1998, ECOMOG commenced a major
offensive against the RUF/AFRC, commonly known as the
Intervention, in order to restore President Kabbah to power. (Trial
Judgment, para. 48).

Kamajors See “CDF”

LURD Liberians United for Reconciliation and Democracy

Liberian rebel group. LURD had the objective of removing Taylor
from power as President of Liberia. (Trial Judgment, paras 6656,
6658).
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NPFL

National Patriotic Front of Liberia

Liberian rebel group. In 1986, Taylor formed an armed group, the
NPFL, in opposition to President Samuel Doe of Liberia. In 1989, he
led his forces into Liberia and remained the leader of the NPFL
throughout the Liberian Civil War. (Trial Judgment, para. 7)

RUF

Revolutionary United Front

Sierra Leonean rebel group. The Sierra Leone Civil War commenced
on 23 March 1991 when armed fighters known as the Revolutionary
United Front launched an insurgency from Liberia’s Lofa County into
Sierra Leone’s Kailahun District. (Trial Judgment, para. 18).

SLA

Sierra Leone Army

SSS

Special Security Service, Government of Liberia

STF

Special Task Force

In early 1991 the Sierra Leone Government created the STF, an armed
group consisting of mainly Liberian recruits who were former ULIMO
members, in order to assist the SLA in repelling the rebels. (Trial
Judgment, para. 30).

The Supreme Council

The executive body of the Junta Government, composed of RUF and
AFRC, in which JPK and Foday Sankoh were appointed Chairman and
Vice-Chairman, respectively. As Sankoh was in custody in Nigeria,
Lieutenant Colonel SAJ Musa served as Acting Vice-Chairman in
Sankoh’s absence. (Trial Judgment, para. 6750).

ULIMO

United Liberation Movement of Liberia for Democracy

Liberian armed group. Initially formed to fight against the NPFL in
Liberia and cooperated with the SLA to fight against the RUF in 1991.
(Trial Judgment, para. 30)

ULIMO-K

United Liberation Movement of Liberia for Democracy — Kromah

ULIMO split into two groups, ULIMO-J headed by Roosevelt Johnson
and ULIMO-K headed by Alhaji Kromah. (Trial Judgment, paras
1386, 4343, 4360).

UNAMSIL

United Nations Mission in Sierra Leone created pursuant to Res. 1270.

West Side Boys

An RUF/AFRC splinter group formed in May 1999 by Bazzy, an
AFRC member, and included a mixed group of AFRC, RUF and NPFL
fighters. (Trial Judgment, paras 5742, 6759).
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C. Abbreviations

Abbreviation Name

aka also known as

BFC Battle Field Commander

BGC Battle Group Commander

CO Commanding Officer

CiC Commander in Chief

ECtHR European Court of Human Rights

ECOWAS Economic Community of West African States

ECOWAS Committee

of Four

The ECOWAS Committee of Four on the situation in Sierra Leone was
composed of Nigeria, Guinea, Cb0te d’Ivoire and Ghana. (Trial
Judgment, paras 44, 45).

ECOWAS Committee
of Five

After Taylor’s election, ECOWAS invited Taylor to join the ECOWAS
Committee of Four for Sierra Leone, thereby transforming it into a
Committee of Five. (Trial Judgment, paras 44, 45).

ICC International Criminal Court

ICJ International Court of Justice

ICRC International Committee for the Red Cross

ICTR International Criminal Tribunal for Rwanda

ICTY International Criminal Tribunal for the Former Yugoslavia

SBU and SGU Small Boys Unit and Small Girls Unit
The RUF/AFRC leadership instituted an organised system for the
abduction, conscription, training and use of child soldiers, and further
engaged in the abduction, military training, and use of children. SBUs
and SGUs were made up of children generally in the range of 5 to 17
years. (Trial Judgment, paras 1597, 1603).

SCSL Special Court for Sierra Leone
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STL Special Tribunal for Lebanon
UN United Nations
UNWCC United Nations War Crimes Commission
usD United States Dollar
WMU Witness Management Unit, Office of the Prosecutor
WVS Witnesses and Victims Section, The Registry
341

Case No. SCSL-03-01-A 26 September 2013



11107
XV. ANNEXD: LIST OF PERSONS

A. RUF/AFRC Members

Name

| Role in Conflict

Commanders:

Johnny Paul Koroma

a.k.a. JPK

Johnny Paul Koroma was leader and chairman of the AFRC.

After the coup of 25 May 1997, JPK became the leader and chairman
of the AFRC and he remained leader of the AFRC through much of the
Indictment Period, although he was detained by Sam Bockarie in late
February/early March 1998. At that time, he was arrested, and his wife
was sexually assaulted. Bockarie placed JPK under house arrest in
Kangama village near Buedu where he remained until mid-1999. (Trial
Judgment, paras 42, 6749, 6754).

Foday Sankoh

Foday Sankoh was leader of the RUF by 1991 and remained leader
throughout the Sierra Leonean Civil War, even during periods in which
he was detained. (Trial Judgment, paras 2320, 6772, 6774, 6784).

Sam Bockarie

a.k.a. Mosquito

Sam Bockarie led the RUF from March 1997, when Foday Sankoh was
arrested, until December 1999, when he left Sierra Leone after falling
out with Sankoh. Evidence suggests that Bockarie was killed in May
2003. (Trial Judgment, para. 154).

Issa Sesay

Issa Sesay was a RUF/AFRC commander and later Interim Leader of
the RUF during the Indictment Period. He was promoted to Battle
Group Commander by Sam Bockarie in March 1997, and promoted
again by Bockarie to Acting Battlefield Commander in March 1998.
After Bockarie left Sierra Leone, Foday Sankoh appointed Issa Sesay
to be Battlefield Commander. When Sankoh was arrested in May 2000,
Issa Sesay became Interim Leader of the RUF, and served as Interim
Leader until the formal cessation of hostilities in January 2002. Issa
Sesay was convicted by the SCSL and sentenced to 52 years
imprisonment. (Trial Judgment, paras 359, 360).

Defence witness. Credibility assessment: Trial Judgment, paras 359-
372.

Hassan Papa Bangura

a.k.a. Bomb Blast

Bomb Blast was a senior AFRC commander during the Indictment
Period. (Trial Judgment, paras 645, 776).

Alex Tamba Brima

a.k.a Gullit

Gullit was a senior AFRC commander during the Indictment Period
and member of the AFRC Supreme Council. (Trial Judgment, para.
54).

Jabaty Jaward

Jabaty Jaward was a member of the RUF and later Taylor’s Special
Security Services (SSS). He was a clerk for Issa Sesay and Sam
Bockarie’s storekeeper until 2000, and a member of the Anti-Terrorist
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Unit (ATU) from early 2000. He was a member of the RUF Black
Guard. (Trial Judgment, paras 2487, 2644, 2708, 6113).
Prosecution witness. Credibility assessment: Trial Judgment, 2708.

Morris Kallon

Morris Kallon was a senior RUF commander during the Indictment
Period. (Trial Judgment, paras 24, 645).

Ibrahim/ Brima Bazzy
Kamara

a.k.a. Bazzy

Bazzy was a senior AFRC commander during the Indictment Period.
He later formed a splinter group named “the West Side Boys,” in May
1999, which included a mixed group of AFRC, RUF and NPFL
fighters. (Trial Judgment, paras 24, 645, 5742, 6759).

Idrissa Kamara

a.k.a. Rambo Red
Goat

Rambo Red Goat was a former SLA member and AFRC commander.
He led a small contingent of troops sent by Sam Bockarie to Freetown,
where they joined Gullit’s fighters during the Freetown Invasion. (Trial
Judgment, para. paras 645, 776, 3424, 3425, 3435).

Eddie Kanneh

Eddie Kanneh was a senior AFRC commander and served as Secretary
of State East during the Junta Period, stationed in Kenema with
Bockarie. From February 1998 to until the end of hostilities, Kanneh
was an intermediary who delivered diamonds to Taylor for the
RUF/AFRC in order to get arms and ammunition from him. (Trial
Judgment, paras 585, 5875-5948, 5991-6058, 6145).

Karmoh Kanneh

a.k.a. Captain Eagle

Karmoh Kanneh was a senior RUF commander who was closely
associated with Sam Bockarie, and previously with Foday Sankoh.
(Trial Judgment, paras 607, 623, 2704, 2881, 3689).

Prosecution witness. Credibility assessment: Trial Judgment, para.
2704,

Santigie Borbor Kanu

a.k.a. Five-Five

Five-Five was a senior AFRC commander during the Indictment
Period. (Trial Judgment, paras 645, 776).

Samuel Kargbo

a.k.a. Sammy,
Honourable Sammy,
Jungler

Samuel Kargbo was an AFRC Supreme Council member, and a soldier
in the Sierra Leonean Army from 1990 to 2001 and one of the 17 coup
plotters who overthrew the Kabbah government in May 1997. He
became a member of the Supreme Council and was one of Johnny Paul
Koroma’s securities. He testified that he was detained by the RUF in
Buedu along with JPK as they tried to flee to Liberia in around March
1998 and thereafter was sent by the RUF to Manowa Ferry, Kailahun
Town and to Pendembu where he was appointed Deputy Brigade
Commander in April/May 1998, a position he maintained until the
Lomé Accord in July 1999. (Trial Judgment, para. 290).

Prosecution witness. Credibility assessment: Trial Judgment, paras
290-295.

Abu Keita

Abu Keita was a former deputy chief of staff and general of ULIMO-
K. He was sent by Taylor to the RUF/AFRC in 1998 as part of
Scorpion Unit where he remained until 2002. (Trial Judgment, paras

Case No. SCSL-03-01-A

343
26 September 2013




11109

213, 4491, 6922).

Prosecution witness. Credibility assessment: Trial Judgment, paras
213-219.

Mike Lamin

Mike Lamin was a senior RUF commander during the Indictment
Period. He was an instructor at Crab Hole, an RUF base located in
Camp Naama in which RUF trained until March 1991.

Augustine Mallah

Augustine Mallah was a member of the RUF, and a security officer for
Mike Lamin from 1996 to disarmament. (Trial Judgment, paras 752,
1623, 2533, 2647, 2811, 3811, 3929, 4160, 4878).

Prosecution witness. Credibility assessment: Trial Judgment, para.
2522.

Brigadier Mani

Brigadier Mani was a former senior officer of the SLA. He was an
AFRC member. (Trial Judgment, paras 3380, 6763).

Mustapha M.
Mansaray

Mustapha M. Mansaray was an Internal Defence Unit Commander in
the RUF. He testified that he was captured by RUF/SL and NPFL
fighters in 1991, and that he remained a member of the RUF until
disarmament in 2001. Mansaray also held several leadership positions
within the IDU from 1994 to 2000, and served as the secretary to the
RUF/SL Operational Commander and as transportation secretary in
2000. Mansaray testified that he was appointed to the post of mining
commander in Nyaiga, Kono District in 2001. (Trial Judgment, para.
254).

Prosecution witness. Credibility assessment: Trial Judgment, paras
254-262.

Gibril Massaquoi

Gibril Massaquoi was an RUF commander and an RUF spokesman. He
was posted to the Guesthouse in Monrovia by Foday Sankoh in late
2000 to handle diplomatic issues pertaining to the RUF and make
public statements on behalf of the RUF. (Trial Judgment, paras 645,
3371, 3395, 4261).

Dennis Mingo

a.k.a. Superman

Superman was a senior RUF commander and Battlefield Commander
for Kono District. Evidence suggests that he was killed in 2001. (Trial
Judgment, paras 55, 154).

Isaac Mongor

Issac Mongor was a former NPFL member who remained in Sierra
Leone and assumed the role of one of the most senior RUF
commanders, overseeing several operations and being privy to
operational orders. During the Junta Period he became a member of the
Supreme Council. (Trial Judgment, paras 32, 274, 658, 1987, 2727,
2819, 2896, 3892, 5850, 6948).

Prosecution witness. Credibility assessment: Trial Judgment, paras
269-274).
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Fayia Musa

Fayia Musa was a “prominent member” of the RUF and was made
Agri-Officer by Foday Sankoh. He was part of the RUF External
Delegation that Sankoh sent to Cote d‘Ivoire in 1995 to negotiate a
peace deal and served as RUF spokesman. (Trial Judgment, paras 766.
2511, fn. 5392, 2546, fn. 5515, 2557, 6772 fn. 15286).

Defence Witness. Credibility assessment: Trial Judgment, para. 2557.

Solomon Anthony
Joseph Musa

a.k.a. SAJ Musa

SAJ Musa was a senior AFRC commander and served as Acting Vice-
Chairman of the Supreme Council in Foday Sankoh’s absence. After
Johnny Paul Koroma appointed Sam Bockarie as Chief of Defence
Staff, giving Bockarie overall authority over the combined and
restructured RUF/AFRC forces, SAJ Musa disputed Bockarie’s
command and eventually led a breakaway group of predominantly
AFRC troops to Koinadugu District. On 23 December 1998, SAJ Musa
died at Benguema outside Freetown. (Trial Judgment, paras 54, 57,
6750).

Albert Saidu

Albert Saidu was an RUF adjutant from 1991 to 2001. He was
promoted in November 1998. (Trial Judgment, paras 2384, 2467,
5441).

Prosecution witness. Credibility assessment: Trial Judgment, para.
2384,

Alimamy Bobson
Sesay

a.k.a. Bobby, Pastor
Bobson and Pastor
Yapo Sesay

Alimamy Bobson Sesay was an AFRC member and officer. Shortly
after the coup, he was assigned to Bomb Blast as a Military Transport
Officer and security guard. After the ECOMOG Intervention, Bobson
Sesay moved to northern Sierra Leone as a combatant under the
command of Gullit. While he was promoted a number of times, he
never held a rank higher than Captain. After the Freetown invasion he
served as an aide-de-camp and personal bodyguard to Bomb Blast,
until he was arrested on 6 June 2000. (Trial Judgment, para. 285).

Prosecution witness. Credibility assessment: Trial Judgment, paras
285-289.

Varmuyan Sherif

Varmuyan Sherif was a former ULIMO-K fighter who was the
Assistant Director of Operations for Taylor’s SSS at the Executive
Mansion in Monrovia from 1997 until the end of 1999. (Trial
Judgment, paras 2590, 3674, 5447).

Prosecution witness. Credibility assessment: Trial Judgment, para.
5324.

TF1-371

TF1-371 was a RUF commander.

Prosecution witness. Credibility assessment: Trial Judgment, paras
220-226.

John Vincent

a.k.a. Stone One

John Vincent was a Liberian NPFL recruit and later RUF Vanguard
commander. He was an RUF member between 1990 and 2000, where
he served as overall training commander and attained the rank of
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Colonel. Vincent then became a member of the AFL in 2001 before
being recruited to the SSS in 2002. (Trial Judgment, para. 2294, 3648,
4464).

Defence witness. Credibility assessment: Trial Judgment, paras 4464-
4465.

Radio Operators:

Dauda Aruna Fornie

Dauda Aruna Fornie was an RUF radio operator who in 1998,
relocated to Buedu, where he travelled with Sam Bockarie on a number
of trips to Liberia. In 1999, Fornie accompanied the RUF/AFRC
delegation to the Peace Talks in Lomé and other cities. He was
imprisoned and tortured by Bockarie for his allegiance to Sankoh, and
by the end of the war, Fornie was in Pendembu. (Trial Judgment, para.
346).

Prosecution witness. Credibility assessment: Trial Judgment, paras
346-358.

Mohamed Kabbah

Mohamed Kabbah was an RUF radio operator. During the conflict,
Mohamed Kabbah worked at various locations as a radio operator for
the RUF. (Trial Judgment, para. 334).

Prosecution witness: Credibility assessment: Trial Judgment, paras
334-338.

Perry Kamara

Perry Kamara was an RUF member and radio operator with the
codename “System.” Before the AFRC coup, Perry Kamara worked for
a number of RUF commanders including Foday Sankoh, Issa Sesay
and Isaac Mongor. During the Junta Period, Perry Kamara served in
Makeni as the overall signal commander, moving briefly to Koidu
Town and then Superman Ground after the ECOMOG Intervention.
Around September 1998 he testified that he was sent by Morris Kallon
to join Gullit in Rosos and participated in the Freetown Invasion. From
1999 until disarmament, Perry Kamara was based in Kono. (Trial
Judgment, para. 227).

Prosecution witness. Credibility assessment: Trial Judgment, paras
227-236.

Foday Lansana

a.k.a. CO Nya

Foday Lansana was an RUF radio operator. He was born in Liberia,
joined the NPFL in February or March 1990 and that same year was
trained as a radio operator. He went to Sierra Leone in 1991 or 1992 to
train RUF fighters in radio communication and stayed in Sierra Leone.
In 1992, after Operation Top Final, he assumed a senior role within the
RUF. He worked in a number of locations during the Indictment
Period, including for Superman in the North in mid to late 1998 (Trial
Judgment, paras 32, 237, 1751, 2902, 3233, 3397, 3622, 3665, 4250).
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Prosecution witness: Credibility assessment. Trial Judgment, paras
237-243.

Alice Pyne

Alice Pyne was an RUF radio operator. She testified that throughout
her time with the RUF she was a radio operator working in a number
of locations and for various RUF members, including Superman. (Trial
Judgment, paras 304, 3396, 3275, 3466).

Prosecution witness. Credibility assessment: Trial Judgment, paras
304-307.

B. Associates and Subordinates of Charles Taylor

Name

Role in Conflict

Ibrahim Bah

In the early 1990s Ibrahim Bah was a member of the NPFL. He was a
trusted emissary who represented the RUF at times and Taylor at
times, and served as a liaison between them at times. He was a
businessman who helped arrange arms and diamond transactions, and
did not maintain an ongoing affiliation as a subordinate or agent with
either the RUF or Taylor. At times, however, he did represent the RUF
and Taylor in specific transactions or on specific missions. (Trial
Judgment, paras 2744, 2752).

Musa Cissé

Musa Cissé was Taylor’s Chief of Protocol. (Trial Judgment, paras
5447, fn. 12145, 5841, 6183, fn. 14009, 6188).

Joseph Marzah

a.k.a. Zigzag

Joseph Marzah was a member of the SSS who worked for Taylor.
(Trial Judgment, para. 263, 265, 4943, fn. 10950).

Prosecution witness: Credibility assessment: Trial Judgment, paras
263-268.

Dopoe Menkarzon

Dopoe Menkarzon was among the NPFL commanders sent to Sierra
Leone as reinforcements by Taylor in about June 1991. He was among
the Liberians who, from 1998 to 2001, brought supplies of military
equipment into Sierra Leone from Taylor. (Trial Judgment, paras 2380,
4943, 5163.)

Daniel Tamba

a.k.a. Jungle

Daniel Tamba worked for the SSS as a subordinate of Benjamin
Yeaten and Taylor and served as a courier of arms, diamonds and
messages back and forth between the RUF/AFRC and Taylor
throughout the Indictment Period. (Trial Judgment, paras 2702-2717,
2718).

Sampson Weah

The evidence indicates that Sampson Weah was a member of the SSS
working under the direction of Yeaten. (Trial Judgment, para. 4943, fn.
10951).

Benjamin Yeaten

Benjamin Yeaten served as Deputy Director of the SSS of the
Government of Liberia from 1995 to 1997. After Taylor’s election as
President, Yeaten became Director of the SSS. He was promoted to
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Deputy Chairman of the Joint Chiefs of Staff in around 2000, putting
him in charge of the generals of the Liberian armed forces for combat
taking place in Liberia. (Trial Judgment, para. 2571).
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