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4 FEBRUARY 2008 OPEN SESSI ON

[ RUFLFEBOSA - DG
[ Monday, 4 Febuary 2008]
[ Open sessi on]
[ The accused not present]
[ Upon resuming at 9.50 a. m]
[ The witness entered Court]
PRESI DI NG JUDGE: Good norning, |earned counsel. W'II

resune with the proceedings. The Court observes that the

persons, or none of the accused persons, is in Court.
Incidentally, may the w tness be taken pl ease.
[ The witness stood down]

PRESI DI NG JUDGE: Yes, as | was saying before -- we're

an open session are we? | suppose we.
MR xxx: Sorry, My Lord.
PRESI DI NG JUDGE: W are in an open session?
MR XXXXX: Yes, My Lord.
PRESI DI NG JUDGE: Yes, right. Yes, | was saying that it

is -- we observe that the three accused persons aren't in

today which is quite unusual. So is there any waiver on their

part to absent thenselves from Court and for the proceedi ngs

go on in their absence.

MR JORDASH: The situationis a little |ess than clear

t he nonent.
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PRESI DI NG JUDGE: Yes, M Jordash you were going to --

were on your feet. Incidentally, | would just interrupt

we have here the usual waivers, the forms or waivers you know,

the event of an accused person deciding on his own not to

the session. He signs a waiver and says that the proceedi ngs

go on in his absence. But the three accused persons have
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to sign the waiver. That's the only indication | wanted to

you know, fromthe papers that we have before us. And | would

like that -- have you showmn themto the counsel M -- M --

their counsel seen thenf

Yes, have you -- have | earned counsel seen the waivers,

three waivers?
MR JORDASH: Yes.
PRESI DI NG JUDGE: Unsi gned anyway.
MR JORDASH:  Yes.

PRESI DI NG JUDGE: Has the Prosecution seen themas wel|?
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11 MR HARDAWAY: W have not, Your Honour.

12 PRESI DI NG JUDGE: Has -- have Court Managenent ?

13 MR GEORGE: Yes, My Lord.

14 PRESI DI NG JUDGE: Has the Prosecution seen the

15 MR GEORGE: Yes, My Lord.

16 PRESI DI NG JUDGE: Right. The Court intends to exhibit
17 t hese docunents and to have themon record. |Is there any
18 objection fromany of the parties, please? The three

19 MR JORDASH. No obj ecti ons.

20 PRESI DI NG JUDGE: No objection. M Qgeto.

21 MR OGETO. No objection, My Lords.

22 PRESI DI NG JUDGE: M Cammegh.

23 MR CAMVEGH: No obj ecti on.

24 PRESI DI NG JUDGE: The Prosecution.

25 MR HARDAWAY:  None, Your Honour.

26 PRESI DI NG JUDGE: Right. The three docunments are
27 and narked as exhibits --

28 MR GEORGE: 282, My Lord.

29 PRESI DI NG JUDGE: 282 A, B and C.
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Ghao.

Yes?

MR GEORGE: Yes, My Lord.

PRESI DI NG JUDGE: In the serial order of Sesay, Kallon

You said 283.

MR GEORGE: 282, My Lord.

PRESI DI NG JUDGE:  282.

MR CEORCE: Yes, My Lord.
[ Exhibit No. 282A was admitted]
[ Exhibit No. 282B was adnitted]
[ Exhibit No. 282C was adnitted]

PRESI DI NG JUDGE: Yes, M Jordash. You were on your

MR JORDASH: | can assist to sone degree concerning M

Sesay's absence fromthe Court, if the Court w shes. W

a call this norning and M Sesay gave sone indication as to

he wi shed to stay out of Court for the day. So | can assi st

Your

Honours wi sh.
PRESI DI NG JUDGE: Yes you nay.
MR JORDASH. M Sesay --

PRESI DI NG JUDGE: Did he express his wish to the

detention -- to the detention officials?

MR JORDASH: That | do not know.

PRESI DI NG JUDGE: You do not know.

MR JORDASH. | don't know.

PRESI DING JUDGE: Is the detention office -- is the

detention facility represented here.
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MR JORDASH:  No.
PRESI DING JUDGE: No. Right. Yes, M -- it would have

been -- it is desirable, you know, that they are here because

m ght touch on what concerns themand if the accused persons
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not here it's not just enough to tender the waivers and to

VWll, with this said, M Jordash, you may proceed. W'd like

hear fromyou as to why not intend to be here for today, you

MR JORDASH: Yes. That was the indication he gave.
shoul d caveat what | have to say with -- that | do not have
chapter and verse. | just have sone information from M Sesay

today and information about the last two weeks, and what M

has been saying to me concerning his perception

In short, M Sesay perceives that his Defence case is

bei ng given fair consideration and, in particular, there have

been incidents over the |ast two or three weeks whi ch have
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hima deal of anxiety and disquiet which, to his mnd,

to show that the decision to convict had been made. And I, at
this stage, cannot go much further than that because | am
surm sing part of what |'ve just said fromthe conplaints he's
made to me but | know that Friday particularly was of huge
concern. And what he expressed to ne over the weekend was the
deep shanme that he'd felt at the tine when the Prosecution
wi tness had clained that he had, or he was responsible for the
rape and killing of XXXXXXX and he renenbered that at the time

the public gallery had been full and the public had peered at

as if he was some kind of specinmen in a zoo, and he had hoped

that on Friday, when the cl ai ned deceased appeared as a

that the Trial Chanmber would in sone way indicate their own
anxi ety about that allegation. And, in particular, | think M

Sesay was concerned that, despite the fact he'd had to listen

that allegation in the glare of the public that, when it came

it, the Trial Chanber wouldn't ask the Prosecution to say

that allegation remained or not. And | think that, to M
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was di sturbing because it's a serious allegation, a shanefu

and the Prosecution were not prepared nor asked to say whether

Sesay was still to be charged with that offence. And that, as

understand from what M Sesay said to ne today, and has said

me previously, has led himto the conclusion that it doesn't

matter what he does during his Defence case, he will be
convicted. And so what he outlined in brief today was that he

wanted to stay out of Court, not to disrespect the Court, not

wi t hdraw cooperati on fromthe proceedings, but to indicate his
protest at what he perceives to be an unfairness which has

descended in the Court. That is as far as | can assist the

with.

PRESI DI NG JUDGE: Thank you

MR OGETO. Thank you, My Lords. Now, over the last few
days, ny client M Kallon has been expressing sone form of
resentment regardi ng what he perceives to be unfairness in the
proceedings and this relates to the attenpts that he has been

maki ng to challenge the indictnent against him He thinks

the Trial Chanber is not fair to him-- has not been fair to

He filed a nmotion in Decenber, |ast year, for leave to bring a

nmoti on chal |l engi ng defeats in the indictnment which would

the ten-page linit. Now, that notion was disnm ssed and,



unfair

vi ol ati on

10: 18: 06

filed

Page 7

our

10: 19: 15

unf ai rness,

det ention

t hat

23

24

25

26

27

28

29

according to M Kallon, he perceives that to be extrenely

because, as far as he's concerned, that decision is a

of his rights under the Statute.

Last week, we filed another notion chall enging defects

the indictment. Upon filing that notion, the Prosecution

anot her notion in which notion they requested that M Kallon's

nmotion be struck out. They also requested that the defence of
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Kal | on be sanctioned for bringing a notion that was, in their

vi ew, an abuse of process and also it was frivol ous.

We were not given an opportunity to respond to the

Prosecution notion, and the Chanmber went ahead and struck out

moti on and al so sanctioned the Kallon defence. Now, M Kallon

considers this an indication of unfairness, serious

in the process and, this norning, he summoned ne to the

facility. | had a 20-minutes chat with himand he indicated



9 he does not intend to be present in today's proceedi ngs, and
t hat

10: 20: 00 10 he is doing so in order to protest what he perceives to be

11 fundanental unfairness of the process.

12 He asked me to seek an adjournment so that | go and
di scuss

13 with himand so that he's able to give nme full instructions

14 regardi ng what he intends to do and al so explain to me
further,

10: 20: 40 15 and give ne details of why he thinks these proceedi ngs have
been

16 unfair. So I'masking for an adjournment to go and di scuss
with

17 M Kallon so that he's able to give ne full instructions

18 regarding the fears and apprehension that he has so far

19 expressed.

10: 21: 15 20 JUDGE BOUTET: So you are saying that in protest he is

not

21 comng to Court but yet he's asking an adjournnent. | nust
say

22 that | have some difficulties to understand the I ogic of all
of

23 that. On this Mounday norning, if he had reasons to speak to
you,

24 why wasn't it possible to do that during the weekend? Now
he's

10: 21: 34 25 com ng through you this norning so say: | protest. [|'m not

26 attending and you say we would like to have an adjournnent to

27 have further discussion. | nust say that | need sone
expl anation

28 because | do not understand.

29 MR OGETG Well, | nust tell that over the weekend | had
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several neetings with M Kallon, and we discussed severa

of the case. O course he was grunbling about the unfairness

the proceedings but, at that tinme when | spoke to him he did

express his intention not to be in Court this norning. It's

when | went to see him | had a 20-m nute chat with him when

told ne that he does not intend to be present today. But |
didn't get full details and full instructions regardi ng why he

doesn't intend to be in Court. O course, | could not force

to cone to Court, and so he asked me to seek an adjournnment so

that | could go and discuss with himso that he can give ne

details and expl anations as to why he thinks he should stay

JUDGE BOUTET: So, according to you and to him we

del ay the proceedi ngs so you can have a discussion to justify

he is protesting today and not coming to Court?
MR OCETO. It is not according to ne; it is what I'm

expressing to the Court what M Kallon told ne this norning.
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what |'msaying is that | do not have full instructions

his failure to be in Court today. W only discussed for
20 minutes this norning, so | did not get the full story; the
implications of the story that he gave ne.

That's why |'msaying that |'lIl probably need an
adj ournment to go and sit down with himso that | really
understand the nature of his grievances and so that I'min a
position to conme and explain to the Court in a much nore
intelligihble fashion

PRESI DI NG JUDGE: Thank you, M Ogeto. M Canmegh?

MR CAMMEGH. Your Honours, | received a tel ephone cal

M Gbhao from detention on Saturday afternoon, |ate Saturday

afternoon, in which he infornmed ne that discussions were
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anongst the three detainees as to the possibility of making a

single day's protest today. | should enphasise, | think this

in common with ny two |earned friends, there's no question of
this action being taken upon advice, it is sonething which has

been arisen independently and it's been somet hing which | have
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found very difficult to advise ny client on

I was sunmoned to the detention centre again at 9

this norning, where | spoke to M Ghao for about 15 mi nutes.

VWil st it appeared on Saturday that he was wavering as to what

wanted to do, this norning he seened to have nade his mind up
unequi vocal |y that he wanted to stay outside of Court.

He didn't really illuninate any reasons why this

but I have to say that on Saturday the concerns, or the
grievances that he raised with me concerned nothing to do with

nmotions, nothing to do with anything that has been |ying

the Court in paper formfor sonme tinme, it's to do with the
witness TF1-108 and the witness XXXXXXXX

M Gbao alluded, it's sonething that escapes ny menory

he may wel|l renmenber better than ne, the performance in the
wi t ness box of 108 at a particular tine when he broke down in

tears relating the death of his wife. And, as | think this

one of the first witnesses who testified with M Ghao in the
room M Gbhao, | renenber at that tine, was affected by the
content of that testinmony, and was particularly upset by it.
The entry into the fray of XXXXX | ast week appears, if
Saturday's conversation is anything to go by, to have reopened

those wounds. M Ghao's concern is perhaps less with the

than with the Prosecution

PRESI DI NG JUDGE: TF1-108 is the alleged ex-husband of
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Monj ama?

MR CAMMEGH: Yes, that's right.

PRESI DI NG JUDGE:  Yes.

MR CAMVEGH:  Your Honour, M Jordash rose on Friday --

PRESI DI NG JUDGE: Pl ease conti nue.

MR CAMMEGH. |If | have overstepped the nmark in saying
anything | apol ogi se; perhaps it should be redacted.

PRESI DI NG JUDGE: No, no, that's okay. It was a Chanber

exchange. W were just saying that 108 is a protected

MR CAMVEGH:  Yes.
PRESI DI NG JUDGE: And that was why he didn't call him by
nane. He is known in this Court by his name. Wether he's

protected, | just said the forner husband, or an all eged

of  XXXXXXX.
MR CAMMEGH. Yes. M Jordash rose and was overrul ed by

Your Honour, as Your Honours will remenber on Friday

when he really nmade an inquiry via the Chanber of the

as to whether or not there was any Rule 68 potentially

excul patory material in relation to this issue, the XXXXXXX
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i ssue. Your Honour overruled himon that.

This is a difficult situation for us to be in because it
appears that we're being critical of the Chanmber and, if it
appears so, | want to enphasise | make these comments with the
greatest of respect. But | don't think M Gbhao was happy with
the preenptory way in which | was told that the Chanber was
rul ed.

I, with the greatest of respect, sinply want to nake

point: The matter | was trying to raise on Friday afternoon

in fact, unrelated to Rule 68 application; it was sinply to
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via the Chanber whether the Prosecution would now be in a
position, bearing in mnd, in the light of the evidence that

XXXXXXXXX gave, as to whether they were going to continue to

108 as against Gbhao on two separate allegations within 108's
testinony, both of which referred to unlawful killings.
Nunber one, the alleged killing of 108's brother on a forced

| abour march from Kai | ahun to Pendenbu and, secondly, the



8 killing of four civilians at the Kailahun Town court barri at
9 whi ch Augusti ne Gbao, according to 108, was the senior-nost

10: 29: 20 10 present.

11 It seemed to ne, just thinking off the top of ny head,
t hat
12 if I was to apply rules which apply in English courts, and
t here
13 are two cases in particular, called Galbraith and one called
14 Shi ppey, which basically refer to scenarios where a

Prosecuti on

10: 29: 40 15 wi tness, his testinmony has been so badly inpugned by

16 cross-exam nation, that it my often be the duty of the

17 Prosecution, if they don't withdraw that witness, it's the
duty

18 of the judge to withdraw that evidence. That is --

19 JUDGE BOUTET: M Cammegh, | thought on Friday we told
you

10: 29: 57 20 that we were quite prepared to receive this. Al you had to
do

21 is put it in antion. | don't see why we are hearing al
this

22 argument this norning

23 MR CAMMEGH: |'msinply illustrating what the argunent
was

24 going to be and the fact that it was different fromM
Jor dash,

10: 30: 10 25 and Your Honour --

26 JUDGE BOUTET: Well, M Jordash raised that issue in
part.

27 He was arguing 68 plus --

28 MR CAMMEGH: |'mnot seeking to argue it here, I'm
simply

29 sayi ng what the argunent is going to be. |'mnot going behind
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Your Honours' decision on that at all. I'msinply trying to

explain what it was | was trying to do and the fact that M

felt that | was shut off quickly.

He was clearly, on Saturday, aggrieved not so nmuch with

Chanber's action on Friday, but with what he sees as an
unwi | I i ngness of the Prosecution to approach the Defence in
relation to stating their case. This will be the subject of a
motion; that is a motion that | will see to this week.

Now, on Saturday evening, M Gbhao was quite calm quite

measured in what he was saying. | explained to himthe

detriment of not coming into Court. He said that he would
consider it with his fell ow detai nees over the next 24 hours.

This morning | was sumoned into detention to be told his

What | do know is that there is no intention on his part

make this last for nore than one day, but | have to say that

is, in a neasured way, not -- it's not |like he's gone off the

wal |, or anything like that, he is in a measured way very
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and very concerned about -- about how he is to be able to

his case when he's not quite sure what the Prosecution are
sayi ng.

In short, his conplaint is: How on earth do we neet the
Prosecution case when we don't know for sure what it is? And,

Your Honour, there it is. | don't think there's anything el se

could say on the issue.
PRESI DI NG JUDGE: You may sit down.
MR CAMMEGH. Thank you

PRESI DI NG JUDGE: Ckay. Thank you. 1, for ny part and

taken aback by this protest, and | fail to perceive the role

the Tribunal in circunstances like this. And |I'm asking
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the question whether the Defense Counsel, or the Prosecution

expects this Bench at any time to pronounce on the validity of

particular count, or the credibility of a certain wtness at

stages of these proceedings. That is where ny doubt is.

O herwise, | wouldn't go to -- | wouldn't like to go too far.
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VWhat is the purpose, what is the purport of Rule 98

is -- | nmean, we have cone to that and we are beyond that.

if it is the purport of Rule 98, that the fact that we have

that there is an indicia, you know, of the elenents of the

of fence havi ng been established, it does not go to confirm

the accused persons are guilty. It doesn't. It does not, at
| east as far as my understandi ng goes.

At the end of the case | think all the parties have

right to present argunments on the strength and weaknesses of

Prosecution wi tnesses or the Defence witnesses. That is the

we perceive it and | do not understand. Maybe you may

me. | nean, is it that it should now becone the practice that
where there is a perceived defect in the case for the

Prosecution: Oh, they should w thdraw the charge or wthdraw

case against X, Y, Z, is that what they should be doing at

point intime? O is it that upon reflection you woul d agree

with ne that these are matters that have to be addressed at

end of the proceedings, when final subnissions will be called

Because we are here to listen to the evidence. W are here to
listen to what the parties are saying. And we are taking our
pains to do just that, in order to arrive at a basis for

determining the credibility of certain wi tnesses which has a
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nexus with determning the guilt or the innocence of the

persons. This is what we are doing and | say, you know, that
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find it very difficult to see nmyself determining at all stages

and saying: Oh well, you know, this witness nust be this; he

wong; he is this and that. W are not for those

| don't think that | would like to go that far
My duty is to listen to the evidence, to nmake whatever

meani ng | can make out of the evidence and, having done that,

will be in a better position, having regard to the generality

all the evidence, of the evidence that has been adduced in a
particul ar case, to be able to deternine the guilt or the

i nnocence of the accused person. To be able to deternine

the Prosecution has fulfilled its obligations to prove the

agai nst the accused persons beyond reasonabl e doubt. That is
what it is.

If the Defence has questions about the evidence of XXX,
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and t he phot ographs and so on and so forth, these are all

i ssues which have been raised, and | did make a statenent that

well, if the Prosecution decides to limt its cross-

on this issue, that is their call. The Chanber will take its

stand at the appropriate tine, and | think that this is the

way to proceed and | do not think, you know, that the -- |

everything, but | know you are there to represent the accused

persons at their will, but | thought that it is also your

as their legal counsel, as their legal advisers, to tell them
you know, that it is not right for themto start questioning

certain stance taken by the Court in this case because we

that we are holding the balance and that at the end of the day

woul d do just what we are here to do as a Chanber in the

of its judicial functions.

That is nmy stand on this matter and | don't know if ny
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10:39: 39 20
at
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t hat

col | eagues have sonething to add to what |'ve said. This is

personal position on this.

JUDGE THOWPSON: | nmake a short point: That ny

of nmy judicial role is that judges do not descend into the

in adversarial proceedings.
JUDGE BOUTET: In the -- to supplenment what Justice ltoe

just said, I'malso -- |I have sone difficulty to understand

the Defence is saying about the Prosecution now having sone

obligati on because you don't know, fromthe Defence

what your case and which case you have to neet.
The case that you have to neet is, to ne, quite clear
It's based on the indictnment, coupled with the decision we

rendered on the Rule 98, and this is fundamentally the case

have to neet. Now, as you know, Rule 98 doesn't address
credibility of witnesses. This is an issue that did not cone

into consideration at that tinme. But why should we, the

rule after each witnesses or have to consi der each w tnesses

because all of a sudden it may or may not contradict sone of

evidence for the Prosecution -- | don't think it's our role.

That's not the way trials are conducted. And we have to | ook

that in due course with a full picture, and this at the end of
the trial, after having heard all the evidence.

Now, if the Prosecution, based on sone of the evidence
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aski ng
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10: 40: 43 10

11

has been adduced, why they are taking this particular position

not, in fact, when the case on issue here, to ny know edge,

taken no position except to just carry on the way they have.

That's their case. W have no way to interfere. Not

in the way they conduct their case. | nmean, that is -- the

i ndependence of the Prosecution is also part of the judicia
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process. So, why is it that they are taking this position

vis-a-vis their particular witness or not? W don't know W
are in the sanme position that you are in this respect. So,
should we intervene? WelIl, you are saying that we should. W
will wait until we hear your notion, M Canmmegh, and we'll see
what it is you are alleging at that particular nmonent.

MR CAMMEGH. Your Honour, | feel that | mght have put -

expressed nyself quite badly. | wasn't asking, or |I'm not

for the Chanber to rule on the admissibility of certain

at all. | was sinply trying to ask the Prosecution --

JUDGE BQUTET: No, no, | understood that, M Cammegh.



12 That's why | say, on that aspect, we'll have to wait to see

your
13 nmotion and then we will decide what, once we have seen all the
14 parties, what it is.
10: 40: 55 15 MR CAMVEGH: Yes. Just so | can, if Your Honour will
16 forgive ne, just express because | didn't conpletely -- |
di dn't
17 put it well.
18 The point | was making was that in the area of
19 uncorroborated allegations, it would assist if the Prosecution
10:41: 13 20 woul d be able to informus, bearing in mnd the cross-

exani nati on

21 of 108 et cetera, of XXXXXXX, are they prepared to nake any

22 concessions in relation to uncorroborated stuff because if
t hey

23 were it would --

24 JUDGE BOUTET: | understood that, M Camegh

10: 41: 26 25 MR CAMMEGH. -- reduce the anpbunt of work. That's ny

26 poi nt .

27 PRESIDING JUDGE: If they don't, M Cammegh, | et us cone
to

28 that extrenme. |f they don't, what do you expect the Chanber
to

29 do?
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MR CAMMEGH:  Not hi ng.
PRESI DI NG JUDGE: Isn't it.

JUDGE BOUTET: Well, that's what we're saying. | nean,

have certain obligations. W have no authority to inpose on

Prosecution to do this or not to do this. | understand that.

MR CAMMEGH: Yes, and | accept the blame for putting

[over| appi hg speakers] --

JUDGE BOUTET: And | accept as well that if that is the
case, and they are prepared to tell you this is -- we're not
pursuing this well fine, that would facilitate your case and

everybody's case but we are nore or |ess w thout nuch

That's why | say well, wait to see what you have to argue on

and take it fromthere.

MR CAMMEGH. Your Honour, there's no di sagreenent

us on that issue.

PRESI DI NG JUDGE: M Canmegh, | will give you a very

concrete exanple fromthe Prosecution. |It's not in this case

the CDF case, the Prosecutor, M De Silva hinmself, taking the

stand of the Prosecution, nade certain concessions and said

he admts -- the Prosecution adnmts or admitted that the

were fighting for the restoration of the ousted denocratically

el ected governnent. | mean, he nmade those -- | don't want to
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t hr oughout
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10:43:32 5
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10: 43:45 10

11

into the details but, you know, he went further, you know, by
saying that they were fighting al ongside ECOMOG i n order to
restore the constitutionally el ected governnent that had been
ousted. These were clear adnissions fromthe Prosecution. W

did not ask for them |If the Prosecution is prepared,

these proceedi ngs, to nmake certain concessions and sone

adm ssions, they are wel conme to do that.
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MR CAMMEGH: Yes, indeed.
PRESI DI NG JUDGE: They are welconme to do that. |If they

don't, it is not, like Justice Thonpson has said, it is not

the Bench to interfere unnecessarily in an adversarial system

force themto make concessions.

MR CAMMEGH. Your Honour, | entirely accept your words,
entirely.

PRESI DI NG JUDGE: Thank you. Yes, M Jordash

MR JORDASH. If | may, | think |I mght have perhaps not
conveyed what M Sesay's conplaint is properly, in that his

complaint is not that he expects issues of credibility to be
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29

decided at this stage. What he expects is that he will know

specific allegations which the Prosecution --

PRESI DI NG JUDGE: But, M Jordash, if | may cut in: |If

does not expect issues of credibility to be decided at this
stage, why should a stand be taken on the evidence of XXXXXX?
Isn't it to put into question the credibility of TF1-1087?

MR JORDASH. It's --

PRESI DI NG JUDGE: But that is precisely what he's asking
for. That's why he's annoyed, that the credibility of TF1-108
has not been put into question by this Tribunal. Nor has the

Def ence or, rather, the Prosecution considered, you know, that

nust have lied by refusing to make -- well, and you expect

to make some disclosures which are excul patory in nature under
Rul e 68.
MR JORDASH. Well, what M Sesay expects, and to this

extent |'mconpletely at one with M Sesay, | make no conment

his protest at all but, in terns of what he wants, in terms of

wanting the Prosecution to say whether particular allegations
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23

bei ng pursued, |I'mconpletely at one with him |If the

Prosecution had indicated by cross-exani nation that they want

pursue that allegation, then of course M Sesay cannot say to

Your Honours: Please decide this issue between the parties

but what he can do, and what Your Honours are enjoined, and in

fact | would respectfully submt obliged to do, is to require

Prosecution to make it clear what allegations are or are not

bei ng pursued. And, in the face of what happened on Fri day,

we had a conplete volte-face, a conplete change froma direct
al l egation of rape and killing to a non-challenge to Defence
evidence, then it is left unclear

And if | may go back to M Sesay's position, and if |

myself in his position, to sit in a courtroomand be accused

rape and killing, and then when Defence evi dence cones and the
Prosecution do not challenge it, but refuse to say why, why
should | sit there and listen to that allegation and allow --

PRESI DI NG JUDGE: Don't you think that they stand or

by their evidence? Don't you think that the Prosecution

or falls by the evidence? Wether they do anything about it

not .
MR JORDASH. But the evidence has judged against their
case, and if they do not clarify their case, the evidence just

sits there with nothing to be conpared agai nst.
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JUDGE BOUTET: But that's what we said, M Jordash.

is not for this Chanber to intervene in the case for the
Prosecution at this stage. |f what you say is supported, and
this is what the evidence is all about, fine. W'Il nake

what ever decision is appropriate in due course. But we are

prepared to intervene at this stage to say, in fact, the
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al l egation by the Prosecution on this particular count as such

not founded and therefore | disregard. | nean, we are not
prepared to do this at this stage; absolutely not.
MR JORDASH: But | go back to the point |I'm naking on M

Sesay's behalf; we're not asking that. W are asking the

Chanber to turn to the Prosecution and say: |s M Sesay

JUDGE BQUTET: But it's the sanme thing. | nean, it's

sane thing said differently. W are not prepared to do that.

amnot. | will not speak on behalf of the Bench. W have not

di scussed that. | amnot prepared to do that.



11 MR JORDASH: Well, if | understand Your Honours

correctly
12 then Your Honours are not prepared to ask the Prosecution to
13 detail their case and if that's --
14 JUDGE BQUTET: Their case is detailed, their case is
10: 47: 48 15 detailed in the indictnent. |It's detailed in every docunent,
16 they have submitted a pre-trial brief, | don't know how many
17 times we've discussed that M Sesay -- M Jordash. | don't
t hi nk
18 we're going to resolve this issue this norning again because
19 obvi ously our decisions have not convinced you of that, and
you
10: 48: 04 20 keep comi ng back with the sane fundanental issue.
21 MR JORDASH: Well, | leave it at that. No one in this
22 Courtroom except the Prosecution knows whether the accused are

23 still charged with the nmurder and rape of XXXXXX. No one.

24 PRESI DI NG JUDGE: And that should be an eventua
subm ssi on

10:48:19 25 from you.

26 MR JORDASH. Except the Prosecution

27 PRESI DI NG JUDGE: That will be an eventual -- that will
be

28 the final subm ssion, which we are expecting from you

29 JUDGE BQUTET: As far as the Bench is concerned, your
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accused is still facing that charge
JUDGE THOWPSON:  Yes.
JUDGE BOQUTET: | mean, we have not di sposed of that.

mean, if your question is whether or not he is facing that,

answer is "yes." The counts are still there; the indictnent

there; we have not ruled out on the Rule 98 decision, and

therefore it's all there. How it will be disposed of at the

of the trial is a different issue. As we speak it is there.

MR JORDASH: Well, not if the Prosecution are not

it it's not, unless the Trial Chanber is pursuing the charge
itself.
JUDGE THOWPSON: Well, M Jordash, are you saying --
PRESI DI NG JUDGE: You nean the Trial Chanber is pursuing

the charge itsel f?

MR JORDASH: Well, if the Prosecution are not, and the
Trial Chanber says it still exists, then it nust be the Trial
Chanber --

JUDGE BOUTET: Well, the indictnent is there, M

As far as | know the indictnent has not been anended. It is
still there.

MR JORDASH: But this allegation is not specifically on

indictment. It's not specifically in the pre-trial brief.
JUDGE BOUTET: | don't want to go there. | nean --

MR JORDASH: [ Overl appi ng speakers] witness's statenent.
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It's in a supplementary statenment. So, it's for the

to indicate at each step of the way whether they wish to rely
upon evidence or not. Else we have to deal with all evidence
wi t hout an indication from whether we have --

JUDGE BOUTET: Well, this is what trials are all about.
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ny know edge, as such may be in the British system in the UK
after each witness called by the Defence, then the Prosecution

stands up and say: W are not pursuing this because and

this is not known to ne. |It's a concept that you are

this norning that is foreign to ne.

MR JORDASH. It's not foreign to any internationa

for the judges to intervene to for the Prosecution to
particul ari se and specify --
JUDGE BOUTET: It has been done.

MR JORDASH: Well, it hasn't been done in relation to

al | egati on.

JUDGE BOUTET: It may not be to your satisfaction, M
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Jordash, but it has been done. W've ruled upon that.

PRESI DI NG JUDGE: It may have flaws, from your

but that is how they've done it, and they will stand or fall

the way they are doing it and they are pursuing their

inall its conpartnents.

JUDGE THOMPSON: M Jordash, |let ne seek one

Is this evidence that is being led not related to a specific
charge in the indictnment?

MR JORDASH: We don't know.

JUDGE THOWPSON: That's the point.

MR JORDASH: W don't know.

JUDGE THOWPSON: So, in other words, we're in an area of

sone kind of nebul ousness as to whether this particular piece

evi dence does relate to the indictnent.
MR JORDASH. Well, we know that we are -- M Sesay's

accused of unlawful killings and sexual violence in Kailahun.

know that. W know that a witness said that he was
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sonme way for the rape and killing of XXXXXX. Apart fromthat,
we don't know whether the Prosecution intend to rely upon it.
W' ve never known that it's never been in the indictrment, it's

never been in the pre-trial brief, and it wasn't -- there's

no proclamation fromthe Prosecution as to their precise

facts which underpin the alleged responsibility. So we've

had an indication of that in any docunent.

We can, | suppose, guess that because it's unl awful

and rape, and it's happened, it's also they say in Kailahun

must relate to the unlawful killing and sexual [overl apping
speakers] in the indictnent.

JUDGE THOMPSON: In other words, a kind of

MR JORDASH. But we're guessing.

JUDGE THOWPSON: Yes. Wuldn't it be really a subject

some intense | egal argument that can seek to persuade the

that what the Prosecution has done here does not accord with

interests of justice?
MR JORDASH. Well, that as | -- in a layperson's --
PRESI DI NG JUDGE: Not necessarily at this stage.

JUDGE THOWPSON: No, not at this stage. |'mtalking

the -- at the end of the day.
MR JORDASH: But, you see, that is M Sesay's conplaint.

JUDGE THOMPSON: Yes, not at this stage, at the end of
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MR JORDASH: If an allegation is rmade by the

and yet they seemnot to pursue it, the Defence still have to

deal with it through evidence which appears to, on one view,

Sesay's view, place the burden on himto fight allegations

may or nmay not be made in the final stage.
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JUDGE THOWPSON: But if the Prosecution equivocate on an
i ssue, ought they to take the benefit of the equivocation?
Wul dn't this be a matter of argunent?

MR JORDASH: Well, do we, the Defence, continue to

energy and resources to rebut the allegation or do we take a
guess?

JUDGE BOUTET: Well, that's what you are paid for, M
Jor dash.

MR JORDASH. | am not paid to guess.

JUDGE BQUTET: Yes, you are paid to exercise this kind

judgrment. You are paid to advise your client accordingly, and



12 you are paid to assess the evidence and to give proper advice

to
13 your client. That is what you are paid for
14 MR JORDASH: Based on --
10: 53: 25 15 JUDGE BOUTET: | mean, don't ask the Bench to do your
wor k
16 in your place in determ ning what you should do or not do.
Thi s
17 is your call as to whether or not you cross-exam ne a wtness.
18 This is your call as to whether you address this issue or not.
19 It is not for the Bench to do it. |If the evidence is there,
you

10: 53: 40 20 don't want to deal with it, that's fine.

21 MR JORDASH. Well, | can make those decisions only in

22 relation to the charges if I'msinply |ooking at evidence but
do

23 not know the charges, then | am bei ng asked to guess.

24 PRESI DI NG JUDGE: The charges are there.

10: 53: 53 25 JUDGE BOUTET: Exactly.

26 PRESI DI NG JUDGE: You may say -- the charges are there
on

27 the indictmrent. You may say, at the end of the day, during
your

28 final subm ssions, after we close this trial, that all what
t he

29 Prosecution is talking on this or that count, or on the entire
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indictment, is nonsense because it is not supported by their

evidence. And you will add, you know, that the evi dence that

adduced from TF1-108 is highly and fundanentally flawed and

cannot be used to sustain a conviction against your client.

these not the argunents which we expect you to make in your

brief, M Jordash?

MR JORDASH. On charges that the Prosecution still w sh

pur sue.
PRESI DI NG JUDGE: W're presuning regularity in this and

that they intend to pursue all the counts, unless they

to us, you know, in the course of these proceedi ngs, and neke
sonme admi ssions and sone corrections to the indictnent, or

withdraw the entire, or part of the indictnent. They are free

do that, you know, before the end of these proceedings. It is
possi bl e.

MR JORDASH. What we're saying is that if the

do not cross-exanine and put a challenge to a witness |ike

they are effectively --
PRESI DI NG JUDGE: That is their call, M Jordash, |let us

agree on this, please. Let us really agree on this, if they

not, as a |awer --

JUDGE BOQUTET: And furthernore --



23 PRESI DI NG JUDGE: W have all been where you are
st andi ng

24 there. As a |lawer, what would be your conclusion? What
woul d

10: 55: 31 25 be your solution? Mne would be that | keep quiet about it
and

26 I"lIl raise it at the proper tine.
27 JUDGE BOUTET: | must say, too, that | ama bit upset
with
28 the fact that we've told you on Friday, if you have such a
not i on
29 to nake, make it in witing, as such. And now you are comni ng
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1 this norning through the back door to argue your notion as
such.
2 MR JORDASH: | was answering --
3 JUDGE BOUTET: |'m-- yeah, but you were asked -- |
mean,

4 you are saying M Sesay says this. This is not M Sesay who's

10:56: 00 5 speaking, it's M Jordash who's speaking to the Bench this

6 morning. All of these argunments we've told you, if you have
7 them put themin witing and we'll deal with them
8 MR JORDASH: Your Honours raised the issue and |
answer ed.
9 JUDGE BQUTET: Well, | raised the issue, | nmean, we

don't
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10: 57: 10 25

26

27
Pr osecuti on

28

29
to

rai se the issues, you raised the issue because your client is

here this norning.

MR JORDASH. Wl l, Your Honours suggested that you

have the right to intervene and | disagreed with that
proposi tion.

PRESI DI NG JUDGE: Yes. The Prosecution, you know, do

have any admi ssions to make? |f you have any adm ssions,

you know, get us out of this rubble.

MR HARDAWAY: | can, Your Honour, but the Prosecution

no admi ssions. However, the Prosecution would agree with the

Bench that this is an issue that is neant for fina

relates to TF1-108 and that is an issue of credibility which

Chanber has rightfully said that they need to --

PRESI DI NG JUDGE: But you do appreciate that it is a
fundanental |y i mportant issue which the Prosecution has to
addr ess.

MR HARDAWAY: That's true, Your Honour, and the

will address it, as the Court says, at the appropriate tine.

However, the Prosecution would want to nove on to the over --
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the issue that brought us here, which is the accused not being
present.

The Prosecution submts that, based upon what the

has heard of their failure to appear is wilful and as such the

Prosecution would ask that the Court deemthat they have

their presence so that we may continue with the proceedi ngs.

Also, as it relates to the request for adjournment by

second accused, the Prosecution would object to such an
adj ournnment. There are other counsel present for the second
accused who can address these issues and there is no, the
Prosecution believes, |legal basis for such an adjournment to
del ay the proceedings.

PRESI DI NG JUDGE: Yes. This brings the Chanber to -- we

woul d |i ke | earned counsel on both sides to address the Court

the applicability of Rule 60 of the Rules of Procedure and

Evi dence. These Rules say: "An accused may not be tried in

absence unless (1): The accused has made his initial

has been afforded the right to appear at his own trial but

refuses to do so, or (2), or the accused, having nade his

appearance is at large or refuses to appear in Court." Wat

your interpretation of these Rules? The Prosecution, please.
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MR HARDAWAY:  Your Honour, the Prosecution believes that
Rul e 60(A) (i) that he has been afforded the right to appear,
whi ch has been evident by the exhibits of their waivers which

they refuse to sign. They were aware of it. There's no

reason given as to why they cannot physically appear, and,

upon the words of the Defence, they are not here as a result

protest, so that can be easily interpreted as that they have

refused to do so, and, as such, that they can be tried today
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their absence.
PRESI DI NG JUDGE: Thank you. M Jordash, please.

MR JORDASH. Well, could | perhaps answer it in this

that M Sesay is content for the proceedings to continue to
conplete this witness in his absence and, after that point, we
have an application to adjourn for a week, in any event. In

terns of this Rule, it would appear on the face of it quite

t hat Your Honours could, if Your Honours wanted, continue in
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absence of the accused in these circunstances.
PRESI DI NG JUDGE: M Qget 0?

MR OGETO. | think there was a m sunderstanding

the request that | made of adjournment. | wasn't making

adj ournment that would | ast the whol e day; the adjournnent

was seeking was to facilitate a neeting between nyself and the
accused this norning, so that he is able to provide nme with

further and better particulars regarding his absence; that's

So | just wanted a short adjournnment to be able to go

di scuss with himbecause, as | said, this is not a matter we

di scussed over the weekend. | had only 20 minutes this

so | didn't really fully appreciate the reasons why he is not

Court this norning and, for that reason, | thought | should

short adjournment to go to the detention facility and finalise

di scussions with him so that | can cone and advi se the

accordingly.
PRESI DI NG JUDGE: Thank you
JUDGE THOWPSON: So you wanted a standdown?
MR OCETO  Yes, My Lords.

JUDGE THOWPSON: | understood an adjournnment to mean

protracted tinme. But if it had been a standdown that was

SCSL - TRI AL CHAMBER |
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different.
MR OCETO. Maybe | used the wong term nol ogy.
JUDGE THOWPSON: That's okay.

PRESI DI NG JUDGE: M Canmegh, pl ease; may we have your

on this as well?
MR CAMVEGH: Well, | think it's inmplicit in what M Gbao

said to me this norning that he is content for proceedings to

on in his absence today.

PRESI DI NG JUDGE: Right. Thank you. Learned counsel,

Chanber will recess for a brief while and we will resune in

next couple of minutes. We will rise, please.
[Break taken at 11.03 a.m]
[ RUFO4FEBOSA - Dg
[ Upon resuming at 11.22 a.m]

PRESI DI NG JUDGE: Yes, we are resum ng this session.

M  Qget o.
MR OGETO. MW Lords, thank you. M application for
adj ournment nmay now be nute because during the short break |

rushed to the detention facility to speak with M Kallon, and



11:22: 41 20 has just provided ne with a docunent in witing, explaining
hi s

21 absence in Court, and | don't know how | w Il proceed now |

22 have this docunent with ne here. | don't know whether the
best

23 procedure would be to read the docunment into the record or
sinply

24 make copies for the parties and hand the original to the
Chanber .

11:23: 07 25 I"min your hands, My Lords.

26 PRESI DI NG JUDGE: May you tender it? You may tender it.

27 MR OGETO  VYes.

28 PRESI DING JUDGE: W are interested in knowing what is
in

29 the docunent.
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1 MR OCETO. Can you |l ook at it before we tender it, My

2 Lords?

3 PRESI DI NG JUDGE: No. | nmean, we don't know what is
t her e,

4 but if it is an explanation as to why he is not in Court--

11:23:23 5 MR OGETO That is -- that is what is in the docunent,
6 not hi ng nore.
7 PRESI DI NG JUDGE: Yes. Can you showit to the

Prosecuti on,
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pl ease?

MR OCETO.  Yes, | have copies here. You could give the
original to the learned Judges. O you want to show themthe
original ?

PRESI DI NG JUDGE: | am sure you want this docunment to be
admitted in evidence?

MR OCETO.  Yes, My Lords.

PRESI DING JUDGE: Am|l right? So stated; am | right?

MR OCETO.  Yes, My Lords, it could be admtted.

PRESI DI NG JUDGE: The docunent is virtually restating

you inforned the Court, you know, orally.

MR OGETO  Yes.

PRESI DI NG JUDGE: Thi s norni ng.

MR OCETO.  Yes, My Lords.

PRESI DI NG JUDGE: | have not gone through the entire
docunent, but I've gone through nost of it, you know, just
br owsi ng t hr ough.

MR OGETO. It is nore or less --

PRESI DI NG JUDGE: The issue of the lack of fairness.

MR OGETG It's noreorless, Your Honour, what | said in

nor ni ng hours.

PRESI DI NG JUDGE: According to the rights which are

SCSL - TRI AL CHAMBER |
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accorded hi munder the Statute. Any objection?
MR HARDAWAY: None, Your Honour

MR OCGETO. The only thing that | probably didn't nmention

the norning is that, and that is in this letter, M Kallon

enphasi ses that he has the greatest respect for this Court and

will continue to do so, and all he's asking of this Court is
fairness in the proceedi ngs.

PRESI DI NG JUDGE: So the Court has been unfair

t he proceedi ngs?
MR OGETO. That is what is -- not throughout the

proceedi ngs. He has explained the context in which he's

these allegations of unfairness. | don't think he has said --
JUDGE BOUTET: What expl anation have you given to your
client about that? You know the reasons. W' ve issued the

decision on that. \What explanation you, as his counsel, have

given to himwith respect to these decisions? This is also

of your duties --
MR OGETO It is. It is.

JUDGE BOUTET: -- to support the Court as well and

how proceedi ngs function in a Court l|ike this.

MR OGETO. | have -- | have explained that to him
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JUDGE BQUTET: But he's refused to hear what you have to
say.

MR OGETO No, | can't disclose that. That is

My Lords.

PRESI DI NG JUDGE: You know, | did nention this earlier

this morning, before we stood this matter down, and that is

counsel on both sides, you know, are supposed to be the

to their clients, and they know better than their clients do.
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And they are supposed also -- | nean, we are not asking to be

shi el ded. They are supposed to explain to themwhat the Court
can do and what the Court cannot do, and to advise them on
certain notions.

Most subm ssions have been made here this norning and
we' ve not heard that, not withstanding your efforts to advise
t hem agai nst what we consider you should think is not proper
they did insist that you should present this, this in Court.

This is where we think that the role of counsel cones in, and



11:27:05 10
persons
11
Court
12
from
13
14
11: 27: 37 15
16
in
17
18
about
19
11: 27:57 20
21
22
go
23
|'ve
24
in
11: 28: 25 25
26
27
you
28
29

would Iike to nmention this and to hope that when accused

al | egedly make, you know, certain allegations against the

that counsel would be the very first to distance thensel ves

these allegations, particularly if they consider, if counse
consider that they lack any legal or lawful justification
This is what we were wanting to say in respect of this

particular matter, because | think many things could be nipped

the bud. They are accused persons, they know not hi ng about

what -- they may know not hi ng about what they are talking

but the allegations are sufficiently grave.
MR OCETO My Lords, let ne, let nme just point out that,
speaking for nyself, | have done my best in the context of the

law and the Statute to advise ny client, and I don't want to

into details of the discussions that |'ve had with him but

done ny best to advise him So | don't want to get involved

ot her di scussions --
PRESI DI NG JUDGE: Anyway, that's all right, M Cgeto.

That's okay, we have heard you. | think the docunment which

have tendered is adnmitted and nmarked as Exhibit 283.

[ Exhibit No. 283 was marked]

SCSL - TRI AL CHAMBER |
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MR CEORCE: Yes, My Lord.
MR JORDASH. May | just briefly buttress what ny |earned

friend has just said, that at every stage of this trial we

done our best to advise our client, and, well, 1'Il go further
than that, we've always done our best to advise himthat
cooperating and fighting --

PRESI DI NG JUDGE: Just |ike we, too, have done our very

best to be very fair to them W nmay be faulted sonewhere,

think this Chanber considers that it has been -- it has done

very, very best to be fair to all the parties in this case.

MR JORDASH. Well, | sinply wanted to say, in light of

Court's comments concerning ny subm ssions in sonme way being
connected to M Sesay's protest, that | have always, we have

al ways advi sed M Sesay that his best interests lie in

in Court and fighting the case. So if there is a suggestion

the advice has been different to that, then it's rejected.
Whol 'y reject ed.
PRESI DI NG JUDGE: Thank you. Well, this norning the

Chanber did notice the absence of the three accused persons

opened inquiry. W are informed, through Exhibits 282A B and
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and now t hrough Exhi bit 283, that they have inpliedly waived

their rights to be present in Court pursuant to the provisions

Rul e 60(B) of the Rules of Procedure and Evidence. This being
the case, the Chamber will proceed with this trial,
notwi t hstandi ng their absence, and we will proceed to hearing

continuing the -- with taking the evidence of DI S-236, who was

the wi tness box.
MR HARDAWAY: | believe it is 226, Your Honour.

PRESI DI NG JUDGE: 226, |'msorry. It's 226. 226, |'m
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sorry. M Jordash, do you confirmthat?
MR JORDASH: Yes, Your Honour, it's 226.
PRESI DI NG JUDGE: 226. Right. Thank you. So nay the
wi t ness be brought in please.
[ The witness entered Court]
PRESI DI NG JUDGE: Yes, M Hardaway.
MR HARDAWAY: Thank you, Your Honours.
W TNESS: DI S-226 [ Conti nued]
CRGOSS- EXAM NED BY MR HARDAWAY:

Q M W tness, good nmorning, Sir.
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A Good nor ni ng.

Q I have a few questions for you. |If there is at any

you don't understand what |'m saying, ask ne to repeat it.

right?
A Yes.
Q Now, M Wtness, you had testified that you had received

nmessage fromthe paranmount chief that the civilians should

cultivating a farm is that correct?
A Yes.

Q Now, the paranount chief was instructed by the RUF to

the civilians that they should cultivate a farm isn't that

correct?

A He came and told us to cultivate farm that we have cone

the end of the war.
PRESI DI NG JUDGE: Who cane? Who cane? "He" canme. You

said "he" cane.

MR HARDAWAY:
Q By "he" cane, who do you refer to, sir?
A The paranount chief. He sent a letter to us.
SCSL - TRI AL CHAMBER |
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1 Q M Wtness, please listen to ny question. The question

2 was: The RUF told the paramount chief to send the letter so
t he
3 civilians could start the farm is that correct?
4 A I was not there when the letter was witten. W only
saw
11:36:50 5 the letter fromthe paranobunt chief that we should cultivate a
6 farm
7 Q So when | put it to you that it was the RUF that told
t he
8 paranount chief to tell the civilians to cultivate the farm
you
9 woul d not know, is that correct?
11:37: 09 10 A No. | cannot tell.
11 Q Thank you, sir. Now you had also testified that there
was
12 brushing of the farmand that the farmwas all burned; is that
13 al so correct?
14 A Yes.
11: 37: 34 15 Q And this was all done by civilians; is that al so
correct?
16 A Yes.
17 Q Now, there were children also working on the farm is
t hat
18 al so correct?
19 A Who were working on the farn? There were children
anongst

11: 37:50 20 us, together with our children

21 Q So the children worked the farmwi th you; is that
correct?

22 A Yes. Those who were with us, we were all there.
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Q Now, M Wtness, could the civilians refuse to work on

farmif they wanted to?

A Sonmebody will conplain about ill-health. Those who are
willing will go and work.

Q So, if sonebody was not in ill-health, could they refuse
A If you refused to go, you will remain at hone because
nobody was forced. W are only told to -- we are cultivating
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for oursel ves

Q I put it to you, M Wtness, that the civilians were

to work on that farm how do you respond?

A I? | did not see anybody forced to do that work and

forced nme to do the work

Q Now, M Wtness, you had testified that you could not

the difference between the civilians and the fighters; is that
correct?
A W, the civilians, | know very well. W were noving

together, | know us very well.
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Q M Wrtness, again, please listen to the question. You

testified you could not tell the difference between the

and the fighters; is that correct?

A. | cannot differentiate that this is a soldier or this is
civilian.
Q | put it to you, M Wtness, that there were fighters at

the farm whose purpose was to guard the farm How do you
respond?

A They were there, but we were not told that these are the
soldiers, that they should be there to guard the farm W are
all noving together. Wenever we are told to go and do it, we
will all go there. W will use the town crier to announce to
everybody that we should go and do, for example, the felling.
Q | put it to you, M Wtness, that fighters were there at

the farmto nmake sure that the civilians worked. How do you

respond?
A But | don't know them
Q Now, M Wtness, you had testified that the civilians

harvested the rice; is that correct?
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1 A Yes.

. 2 Q And there were also children who hel ped harvest the
rice;
3 is that also correct?
4 A Toget her with the wonen.
11:41:35 5 Q Could the civilians --
6 PRESI DI NG JUDGE: Cane back together with the wonen.
7 Children first. He said children
8 MR HARDAVAY:  Yes.
9 Q M Wtness, did the children harvest the rice; yes or
no?
11:41: 59 10 A There were suckling nothers but the children were not
t here
11 to work on the farm We were all working together. | did not
12 see any child there, because a child does not know how to
13 har vest .
_ 14 Q M Wtness, could the civilians refuse to harvest the
rice
11:42:30 15 if they wanted to?
_ 16 A I did not see any civilian refusing to cultivate the
rice.
. 17 Q But, M Wtness, could a civilian refuse if they wanted
t o~
18 A It was a work. |If nobody is-- sonebody is capable of
19 doing, he will say no, but it was for ourselves.
11: 43: 02 20 Q I"ll ask again, M Wtness. Based --
21 A Ckay.
22 Q -- upon the position you held, and do not tell us what
t hat
23 position is, we are in open session, based on the position

t hat
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you held, would you know if civilians could refuse to harvest

rice?
A Cvilian could refuse but we would beg himto go. They

were not refusing. W were all asking themto go together.

were all happy. Nobody would say, for exanple: Today | am

goi ng to work.
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Q I put it to you, M Wtness, that civilians could not

refuse to harvest the rice because, if they did so, they wll

puni shed. How do you respond?

A They will not punish them Even nyself, sometimnes |

say |'mnot going to work today. There are other people who

go happily, and | did not see anybody who was refusing to go

wor k.

Q Now, M Wtness, after the rice was harvested you

that you and the other civilians carried the rice to town; is

that correct?
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A Yes.

Q That town was different fromwhen you carried the rice

Kai | ahun; is that al so correct?

A Yes, the rice that we stored in the barn that was the
Q Now, did children help carry the rice?
A When we were transporting fromthe farmthere were

children. You, as a child, if you can carry whatever you can

will carry it. But if you can't you won't. Even wonmen were

carrying. Whatever you were able to carry you would be able

carry.

Q So in answer to the question, yes, children -- there

children that carried rice to the town; correct?

A The child that was able, the child that was abl e. Not

of the child. Not every child. You'll tell a child: Take

rice to the farm You will not force that child. Even an

you will not force that adult to carry the rice. They will --

you will not be punished. Whatever you are able to do is what
you'll be able to carry.
Q Now, you stated that sone of the rice -- you took sone
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the rice to Kailahun; is that correct?

A Yes. They took rice there. W were processing the

Then they will give us sone.

Q Who told you to carry the rice to Kail ahun?
A The paranmount chi ef.
Q And who told the paranount chief to have the rice

to Kail ahun?
A No, | don't know the person
Q So, if | put it to you that the paranmpbunt chief was

instructed by the RUF to tell the civilians they should carry

rice to Kailahun, you would know not hing about that; is that

correct?
A I don't knowthat. | was not there. | don't know
Q Now the rice you carried to Kailahun that was carried by

the civilians; is that correct?

A W, the civilians, were carrying the rice, but the tine

rice was carried there we were not there. | was not there.

the rice was stored there. They told us that the rice has

taken to Kail ahun.
Q Did children help carry the rice to Kail ahun?
A | don't knowthat. | did not see anybody in ny presence

carry the rice to Kail ahun.
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Q So if | put it to you that there were children that were

carrying rice to Kailahun, you woul d know not hi ng about that?

A No. | did not see themforcing themto carry the rice
Kai | ahun, telling themto carry the rice to Kailahun. | did
see that.

Q Could the civilians have refused to carry the rice to

Kai |l ahun if they wanted to?
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A Nobody was told to take the rice to Kailahun. | was not

there. That did not happen in ny presence. That did not

in nmy presence that you, as an individual, take this rice to
Kai l ahun. | did not see that.

A So if I put it to you that the civilians, including
children, were forced to carry the rice to Kailahun, you would
know not hi ng about that; is that correct?

A No, | did not see that. | did not see that at all. |

not see it at all, in nmy presence, these people were forced to

carry the rice. O, for exanple, forcing people in ny
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carry this rice to Kailahun. | did not see that at all

Q Now, M Wtness, while the civilians were carrying the

to Kailahun, they were guarded by arned fighters, weren't

A No. | did not see anybody who was told to carry the

If that happened in ny presence | would have been able to

all these questions but | did not see anybody who was even a

child. W process the rice, we transported it on the road,

we went to do our own personal work. But | did not see

was forced to carry the rice. So when --
PRESI DI NG JUDGE: There are two things, M witness. Dd
you see -- there is sonme |lack of clarity somewhere. Are you

sayi ng that you never saw anybody, that you were not there

they were carrying the rice?

THE WTNESS: No

PRESI DI NG JUDGE: And that, are you saying you were not
there when they were carrying the rice to Kailahun?

THE W TNESS: No

PRESI DI NG JUDGE: That's not what you are saying? What

you're saying is that you were there and you did not see
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1 forcing the civilians to carry the rice?
2 THE WTNESS: That rice, | was there when the rice was
3 processed, but they did not force anybody in ny presence to
carry
4 the rice to Kailahun. | did not see anybody that was forced
to
11:50: 48 5 carry the rice to Kailahun in ny presence. | did not see
anybody
6 in my presence that was forced to carry the rice to Kail ahun
7 PRESI DI NG JUDGE: Ckay.
8 MR HARDAVAY
) 9 Q You yourself did not go to Kailahun with the rice; is
t hat

11:51: 07 10 correct?

11 A Not at all.
12 Q So, when | put it to you, M Wtness, that there were
ar med
13 fighters with the civilians carrying the rice to Kail ahun, you
14 woul d not know about that; is that correct?
11:51: 24 15 A Not at all. | have told you, | was afraid of gunshots.
16 That was the reason that | went -- | ran away. |f people had
17 guns with them we woul dn't have been able to cultivate that
farm
18 in fact.
19 Q So when | put it to you that the armed nen with the
11:51:46 20 civilians carrying the rice to Kailahun were there to force
t hem
) 21 to carry the rice to Kailahun, you woul d know not hi ng about
t hat;

22 is that correct?



23 A No, because | don't know the sol diers.

24 MR HARDAWAY: Thank you, M Wtness. | have no nore
11:52: 06 25 questions of you. Thank you for your tine and your evidence
her e
26 today. Your Honours, this concludes ny cross-exam nation
27 PRESI DI NG JUDGE: Yes, M Jordash, any re-exam nation?
28 MR JORDASH: No re-examination. Thank you
29 PRESI DI NG JUDGE: Wl I, at the end of the testinony of
this
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1 witness, this is the -- the Chanber will like to present to
make
2 its ruling in respect of the closed session application nmade
by
3 | earned counsel M Jordash for the first accused for the first
4 five mnutes, | think he said, of his evidence to be taken in
a

11:54: 06 5 cl osed session

6 Consistent with the general requirenments that crinina

7 proceedi ngs are to be conducted in public as enjoined by Rule
78

8 of the Rules of Procedure and Evidence of this Court, and

t aki ng
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into consideration Article 17(2) of the Statute of the Court,

exceptionally as authorised by Rule 79(A)(ii) of the said

and the need to protect witnesses as provided for in Rule 75,

thi s Chanber, on the application of |earned counsel M

for a certain portion of the testinmony which was to last five
m nutes of w tness nunber DI S-225, DI S-225 --
MR JORDASH: 226.

PRESI DI NG JUDGE: |'msorry, 226, D S-226, to be heard

cl osed session did, by way of an exceptional procedure, grant

said application for reasons advanced in support thereof. W

now at the end of, the close of his evidence, and M Wt ness,

woul d like to thank you for coming to provide the Court, you

know, with your know edge of the facts of this case and we

you for coming and we wi sh you -- you are now di scharged. W

at the end of your testinmony and we wi sh you a safe journey

to your home. Once nore, thank you very nuch and bye for now.
THE W TNESS:  Okay. Okay.
[ The wi tness withdrew
PRESI DI NG JUDGE: W're still in the open session. M
Jordash, how do you proceed from here?

MR JORDASH: W would like to nmake an application for a

SCSL - TRI AL CHAMBER |
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one-week adj ournment, because the application is a serious,

in some regards, conplicated. W' ve put our skeleton

into a document which we would ask Your Honours to read.

are copies for Your Honours, and copies for nmy learned friends
fromthe Prosecution

In short, we do not have any wi tnesses ready to be able

gi ve evidence. The w tnesses we do have, in our professiona

view, are not ready to give evidence. And so we regrettably

to nake this application. | would ask Your Honours to have a
| ook at the subm ssions we've nade on paper, and |'m happy, of

course, to address Your Honours in depth on any issue. Can

M George, please.

PRESI DI NG JUDGE: Well, this is an application you've

for an adjournnment, and an adjournnent for one week.

MR JORDASH:  Your Honour, yes.

PRESI DI NG JUDGE: Yes. And this is made notwi t hstanding
the ruling of the Chanber on Friday, but irrespective of the

application you made for an adjournnent to tonorrow, Tuesday,

were going to go on, because we didn't find any |ega
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justification for us to adjourn the case. And that's why we

here today.
MR JORDASH:  Yes.

PRESI DI NG JUDGE: Today you are naking an application

an adj ournnent for one week.
MR JORDASH:  Yes.

PRESI DI NG JUDGE: |, yes, we -- we cannot say that we

go through this docunent now, but-
MR JORDASH:  Your Honour --

PRESI DI NG JUDGE: | don't know if the Prosecution have
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served with this docunment, you know, before now

MR JORDASH: No. They haven't because we've literally

completed it. May | explain what happened over the weekend to

necessitate a change of the application and a revisitation by

Defence to the issue of an adjournment. It is not designed to

behi nd Your Honours' order. W had anticipated that --
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PRESI DI NG JUDGE: W are in an open session. Wy is

screen closed here? Please, can it be opened.
MR JORDASH. W had anticipated that --

PRESI DI NG JUDGE: W have this -- we have the, the

of the witness unit. And they should be here to assist.
MR JORDASH. W had anticipated that.
PRESI DI NG JUDGE: Yes, M Jordash, you nay proceed.
MR JORDASH. We had anticipated that by working to an

unr easonabl e | evel over the weekend, we would be able to have

wi tness ready for this norning, after Your Honours rejected

application for an adjournnment. And we had hoped that we

have a witness after, a second witness, ready at |east by the

of today. What happened over the weekend was that | saw the
anticipated witness and cane to the -- and that was the first

time 1'd seen that witness, it was DIS-127 and | cane to the

that the witness could not be ready, except after a two- or
three-day period. 1In addition, the second w tness who we
antici pated who woul d cone next, DI S-170, inforned us that he
could not remain in the wtness house because of professiona
commitnents and could not, in fact, return to Freetown for two
weeks.

Hence, despite our wanting to conmply with the Court's

to continue this norning, the two witnesses we had hoped we
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could, with excessive endeavours, have ready, in ny

view, the first cannot be ready and the second is not

So that, that has led to our revisiting the issue of an
adj ournnment. That and --

PRESI DI NG JUDGE: The adjournnent on Friday was for two
days, or one day, Monday, for us to resune on Tuesday. Now on

Monday we are faced with an application fromyou, M Jordash,

adjourn this matter for one week.

MR JORDASH: Yes.

PRESI DI NG JUDGE: |Is it sonething which you could not
antici pate on Friday.

MR JORDASH: Weél | --

PRESI DI NG JUDGE: Before making the application which

know, you know, the Court rejected.

MR JORDASH: Well, the application on Friday was

upon nore of a hope than a reasonabl e expectation, as has nuch

our case been predicated upon the hope that w tnesses turn up

the witness house, and a hope that the witnesses, when seen



19 properly and taken through their testinony, will be w tnesses

we
12: 05: 31 20 wish to call. And so in many ways | ought to have applied on
21 Friday for four or five days adjournnent but | was hoping, as
22 |"ve hoped, and we've hoped throughout the Defence case, to
avoi d
23 any adj ournnent whatsoever. So the application was a linited
one
24 in the hope that we could avoid a | engthier one. But, given
t he

12: 05: 59 25 events over the weekend and neetings between nyself, M XXXXX

26 and M XXXXXX, and the illness of M Kneitel over the weekend,

27 should add that to the equation, it's -- we've arrived at the
28 view that it would not be in our profession -- in our client's
29 interest, to ask for anything less than a week. And in fact,
we
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1 considered at | ength whether to ask for two weeks, and it nmay
2 well be if Your Honours grant the adjournnment, that we may
stil
3 cone back to this Court and ask for another week.
4 Your Honours will see from Paragraph 9 that there are
12:06:55 5 there is an expectation that 46 witnesses will arrive in the

next
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few days to the next two weeks. And as |I've noted on severa
occasi ons, we have only two | awyers who can interview the
wi tnesses with the requisite know edge of the case. And with

myself in Court, and with the best will in the world, two

to interview 46 witnesses to select a possible 15 or so, with

or 25 to be cut to be the basis of a 92, Rule 92 application
it's not possible. It's just not possible. And we are as
concerned about delay as anyone el se because --

PRESI DI NG JUDGE: It's you who say that your client, you

keep saying it, your client has been in detention for a very

tinme.
MR JORDASH: Yes.

PRESI DI NG JUDGE: He's been there for an unduly | ong

and this is what it plays up to.

MR JORDASH: Yes. W are sadly placed into a position

havi ng to chose between expedition and fairness. And this

situation we foreshadowed in April 2005, and | came to the

nmysel f and Ms XXXXXX cane to the view, at that stage. You

cannot interview 300 witnesses to select the witnesses you

to call with only three | awers.
PRESI DI NG JUDGE: Why do you need to interview 300

wi tnesses? 300 witnesses for what case, really? 300

for what case? The case where the Prosecution has called how

many W tnesses, you're interview ng 300.
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MR JORDASH:  Yes.

PRESI DI NG JUDGE: Envisaging interviewing 300. That's

excessive burden that you place on yourself. It's a very

excessive burden. | nust say, if that has been your approach

woul d say that the burden you' ve assuned is excessive.
MR JORDASH. Well, if 300 witnesses give evidence on the
face of their prelinmnary statenments which is excul patory, we

have an absolute duty to interview each witness to find out

subst ance and detail of that testinony. W do not have the

option of sinply ignoring a proportion of them and not

with them In the sane way the Prosecution had a witness |ist

in excess of 300, they too, would have interviewed, |'m

presum ng, each and every witness to chose the ones they

to put before the Court to put their case against the accused.
W' re asking for nothing nore than what facilities were
provided to the Prosecution. And | would not be doing ny

professional duty to my client if | were to sinply ignore 200
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12:11:38 5

them And we have sought to avoid this situation at every

of the way. And the argunents have been advanced since 2005,

yet we have never received a response to howit is two people

to interview this | arge nunber of w tnesses while one person

in Court. And in ny respectful submission, it comes down to

sinmple fact: Ignoring the plethora of other tasks which arise
day-in, day-out: It comes down to that.

|"ve been in Court alone, practically alone, since the
begi nning of the Defence case. And | | ook around ne every so
often and see two people on each of the co-accused' s cases

sitting there. And | |ook around and | see two, sonetines

on the Prosecution side. And yet the one team which has the
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burden of the work at the nmonent has one. |In ny respectfu

subm ssion the nerits of this situation --
PRESI DI NG JUDGE: The Prosecution has two or three.
[I ndiscernible] the three accused persons as well.

MR JORDASH. And one case bei ng presented.
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PRESI DI NG JUDGE: Being presented but which has a nexus,
you know, with the other cases.

MR JORDASH. Well, at the end of the day the Prosecution
have four |awers who rotate in and out of Court.

PRESI DI NG JUDGE: How many do you have, including your
| egal assistants?

MR JORDASH. Well, including the | egal assistants, we

as Your Honours can see fromthe notion --

PRESI DI NG JUDGE: |'ve seen two of, two of you, you and
XXXXX.

MR JORDASH. Well, |awyers who are--

PRESI DI NG JUDGE: | know that it's |awers, you know,

are nentioned there, but your team what's the picture of your
t eanf?
MR JORDASH. The picture of the teamis --

PRESI DI NG JUDGE: Because you have been introducing

| egal assistants, and so on and so forth.
MR JORDASH. Well, the |legal assistants are interns, and

unqualified | awers. And there are now three of them working

a specific task anal ysing 10,000 DDR docunents, and during

exam nation, taking a note for me. There is one |lawer who is

personal friend of mne who has taken an unreasonable rate of
remuneration at the last mnute to and cone and help with the

92bi s witnesses, but goes w thout saying he does not know the
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case so cannot fulfill the full role of a lawer at this

time. And so that is the conplenent of the team It cones

to three | awyers cogni zant of the case, who --

JUDGE BOUTET: But you introduced one a few weeks ago

was new to your team It was not an intern fromny

but I may be w ong.
MR JORDASH. Well, legal assistant/intern, unqualified

| awyers perhaps is the best way to describe the assistance

getting --
PRESI DI NG JUDGE: But |lawyers all the sane.
MR JORDASH. Weéll unqualified | awers al so.
PRESI DI NG JUDGE: | n what sense?
MR JORDASH. They are not qualified | awers.

PRESI DI NG JUDGE: They have not been admitted to the Bar

so?
MR JORDASH: Yes.

JUDGE BOUTET: But the one you introduced two weeks ago,

do not remenber his nane, he's an unqualified | awer?
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MR JORDASH. Yes. But this is the problemwth the
funding. |If peanuts are provided, what we can hire are
unqualified | awers. But of course we can also rely upon the

generosity of our friends to come to Sierra Leone if we're

and agree to work for peanuts. But what we cannot do is

qualified |l awers at reasonable rate who will give up their
donmestic practice for a period to conme and assi st.

If I may say so, whether I'mright or wong about any of
this, we have placed these argunents in front of the Registry;
we' ve placed these argunents in front of the Trial Chanber in

Sept enber of 2006. W cannot have done nore to obtain the
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of what |I'm saying, to be |looked at fairly and squarely.
PRESI DI NG JUDGE: But at least there is sonme progress as
has been an inproved renuneration, sonmehow.
MR JORDASH. Yes, to place--
PRESI DI NG JUDGE: Wasn't there an inproved renuneration?
MR JORDASH. To place --

PRESI DI NG JUDGE: So it's not a question of nothing
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been done since 2006, as you put it.

MR JORDASH: Wl | not hing has been done.

PRESI DI NG JUDGE: At |east we know, you know, fromthe
records that we have exanined that there has been an inproved
remunerati on.

MR JORDASH. No, no. Inproved from-

PRESI DI NG JUDGE: Inproved in a sense, you know.

MR JORDASH: I n a sense.

PRESI DI NG JUDGE:  Yes.

MR JORDASH: That now nyself and Ms XXXXXX and M

can be paid at the sanme rate as the rest of the teans. So

we are grateful to be paid at the sane rate as the other

but there has been no consideration of our application for

additional help. And in ny respectful subnission, the very

that we could hope for is that sonebody woul d consider the

of our application which run into close to a hundred pages of

argument. And we have time and tine again said this is going

happen. W' ve done everything we can by working ridicul ous

to avoid it. And we cannot, we haven't been able to avoid

application for an adjournnent today. And so, if Your Honours

| ook at the request we nake at paragraph 29, we ask for one

suspensi on of the proceedings, we ask for an inmedi ate
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consi deration of the notion for additional funding so that the
| awyer who's kindly agreed to cone and hel p out where he can
recei ves proper renuneration consistent with what every other
prof essional |awyer gets at this Court and finally the proper
consi deration of any further application for an adjournnment to

ensure effective representation. And | would add this, that

one point our application was sinply for additional funds.

application was in 2005, 2006 to have a | awyer come in to get

top of the details of the case and hel p us out during the

case. Qur application now has gone beyond that because

that time has passed. The |awer who's cone to help us now if

now has cone in halfway through the case so the remedy we seek

now has been extended to adjournnment because that is the only

the existing teamwith the full know edge of the case can cope

with the workl oad. The additional |awer whose cone to help

assist and will mean that we do not have to apply for the sane
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adj ournments we woul d have had to apply but for his generosity

but neverthel ess those are the renedi es we now unfortunately

to seek.

PRESI DI NG JUDGE: Thank you. Prosecution, | nean,

know have you | ooked through that docunent or do you want sone

time to look through it. Because | notice it was just served

you now.

MR HARDAWAY: Would ask to briefly have tine to | ook at

Your Honour since it was just served upon us.
PRESI DI NG JUDGE: Learned counsel, | think we'll be

standing down this matter, you know, to enable the Prosecution

provi de a response to M Jordash's application before the

woul d cone out with its position on this application. So we
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standi ng down the matter and we will resume at 2.30 during

time we expect the Prosecution to have -- to state its

on this and thereafter we would indicate to the parties how we
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intend to proceed. Wth this said we would go now for the
recess, for the lunch recess and resunme the session at 2.30.
The Chanber will rise, please.
[ Luncheon recess taken at 12.22 p.m]
[ RUF4FEB0O8B - DG
[ Upon resuming at 3.20 p.m]

PRESI DI NG JUDGE: Good afternoon, |earned counsel. W

sorry we are starting a bit late. W have been in Chanbers

we have been discussing issues relating to the proceedi ngs

we thought we should start. W did adjourn for the

to provide a reply to M Jordash's witten notion

we shoul d have called on you to provide a witten response

coupled with -- coupled by a reply like he did but, if you

we are disposed to hearing you on what your position is on

application, M Hardaway.
MR HARDAWAY: Yes, Your Honour. For the record, the

Prosecution does oppose the Defence request for an

The maj or basis for that opposition is the fact that the
Prosecution's case closed on 2 August 2006. W are now in
February of 2008. 1It's been approximtely 18 nonths since the
cl ose of the Prosecution's case for the Defence in -- for the
Def ence for the first accused in order to get their w tnesses
t oget her.

There are also a couple of points fromthe witten
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par agraph 22 of the first accused brief, where it nentions
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during the Prosecution case, the Prosecution had up to seven
|lawyers to lead a simlar nunber of witnesses. |t should be
poi nted out that it was not exclusive --

PRESI DI NG JUDGE: At paragraph what ?

MR HARDAWAY: 22, Your Honour. Dealing with the

bet ween the parti es.
PRESI DI NG JUDGE:  Yes.
MR HARDAWAY: During the Prosecution case, every |awer

involved with the RUF case, all but one of those |awers was

wor ki ng on the AFRC case at that time, so it is not the fact

you had seven | awyers dedi cated exclusively to the RUF case.

al so, the follow ng sentence which states: The Prosecution

currently has four full-tinme |awers engaged in cross-

the Sesay Defence witnesses, that is also inaccurate. W have
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1

full-time lawers, that part is accurate. However, two

are al so assigned and required to do work on other trials

before the Special Court. So again, it is not an exclusivity
issue. It is the fact that with our resources they are being

all ocated not just to the RUF but also to other nmatters in

cases before the Court.
Al so, Your Honour, | need to point out, when it's stated

about unavailability of wi tnesses, the Prosecution was

| believe |ast week asking if DIS-103 could be called to

Now, DI S-103 was not on any call order and thus, pursuant to

Court Rules, we would have -- we are entitled to about two

notice to see who's coming in the call order
To be fair, the Defence asked if we would wai ve that two

week requirement. Qur response was that, in order to save

we woul d have no objection to the witness coming forward to
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his evidence in chief, but that we would need to defer his
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cross-exam nation, at least fromthe point of the Prosecution
That offer was rejected by the Defence.

Furthernore, Your Honour, as it relates to the

apparently | don't know if they are -- maybe counsel can help
with this -- how many witnesses are currently in the wtness

house and how | ong have they been there. The fact that they

not ready -- | understand the Defence's reasons but it is our

under st andi ng, and we stand to be corrected, that there have

wi tnesses in the witness house sone for a significant period

time, and why these witnesses cannot be brought forth the
Prosecution doesn't know.

Agai n, the Prosecution would stand to be corrected if

in error on that point. But the fundamental reason why we

is the fact that the Defence has had 18 npnths since the close

the Prosecution's case to get their Defence witnesses in

Those are the subm ssions of the Prosecution

PRESI DI NG JUDGE: Thank you. M Jordash, you have a

to that please?
MR JORDASH: Well, in relation to the issue of

Prosecution's case closing on 2 August, clearly, until the

98 had been argued, there was no point disturbing wtnesses

their respective honmes and bringing theminto Freetown to

interview until we knew what we had to interview t hem about.
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PRESI DI NG JUDGE: The Prosecution's case closed on 2
August - -
MR JORDASH. Yes.

PRESI DI NG JUDGE: 2000 and --
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MR HARDAWAY:  Si x, Your Honour.

PRESI DI NG JUDGE: 2006. Yes. And when did we issue our
Rul e 98 decision? Do you have an idea?

MR JORDASH. |'mjust trying to recall. | think it nust

have been around Cctober because | remenber we attended here

Sept enber or thereabouts to argue. So, in Cctober, | think

deci sion came out. During that tine there was approximately a
month or so then for work to be done on the case before the

Christmas period when it is alnost inpossible to have

| eave their respective hones to work on the case. And so we

could start in January 2007, although | have to say we had

wor ki ng on the case, including nyself, throughout the period
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August until January 2007

January 2007 we were able to start bringing in wtnesses

earnest to start the Defence case in May 2007 and so, again,

best will in the world, fromJanuary to May, one can interview

only so many witnesses. One cannot in that period of tine

in 300 witnesses to interview, and carry out detailed

In addition to that, obtain he detailed instructions

the client and prepare the client to give evidence which

was a long and detailed task. So, yes, on the face of it, the
Prosecution's case did close on 2 August 2006 and t he Defence

were able to start interviewing witnesses afresh in Cctober

and began and continued in earnest in January 2007. So

February, March, April, April, four nonths to interview as

wi tnesses as we could and that explains why it was we were

to continue thus far. The --

PRESI DI NG JUDGE: M Jordash, just one question before

continue: In the course of your cross-exam nation of

SCSL - TRIAL CHAMBER |
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wi t nesses, | would inmagi ne you nmust have had cause to

some of these witnesses who you are now calling for purposes

your cross-exani nation of the Prosecution witnesses. | would

i magi ne that must have been the case. That you nust have been

contact with a good nunber of them of those who were

yes.

MR JORDASH. Yes. Well, what we had during the

case was a single national investigator and the able

of between one and three | egal assistants who, when the
Prosecution case was progressing were out in the provinces

interviewi ng witnesses, but, of course, only so nmuch can be

in the provinces. And by the end of the Prosecution case we

our 300 witnesses and prelimnary statenents taken from each
Those statenents ranged from between two to five or six
pages, but the real interviewing can only take place in the

privacy of the wi tness house because, for exanple, insiders,

as DI S-1288 [sic] 188 -- let me shortcut that. |Insiders

several days of interview which has to be done in the privacy

a safehouse. It cannot be done by | awers or |egal assistants
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attendi ng the provinces and occupying civilians' houses,

that woul d necessarily alert everyone in the locality to the

that the person is a Defence witness.
So, practical considerations nmean that the interview ng
process cannot be done in full until they are in a safe house.

And | would also add this: That these witnesses are brought

Freetown either under their own steam or through the

of the investigator and, again, that inposes a huge

on how many can be brought to Freetown. It's only with the

assi stance of our w tness managenent, and then the ful
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assi stance of WS, who begin to play a role in bringing in
Wit nesses as soon as the Defence case is inmminent, and did not
play a role in bringing witnesses in before then

So these are practical difficulties which actually

why it was we could not interview witnesses properly in the

field. And again, we've raised these points on a nunber of
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occasions with the Registry, arguing we cannot find and

this many witnesses for a case of this size using one nationa
investigator and, tine and tinme again, we argued for the

assi stance of an international investigator. Rejected,

rejected until the last minute, until the crisis was upon us.

Again, the sane with the w tness managenent officer, not

until the intervention of Your Honours shortly before the

case began.

So we have struggled through the use of sone very able

generous | egal assistants who have worked tirelessly in the

provinces trying to find these witnesses and trying to do

very best to interview themto give us a picture of what these

Wi t nesses m ght say.

The Prosecution, if they had a nind, would have to agree
that this is the way they've done it. They haven't taken
detailed interviews in the provinces, they have done it in the
privacy of a safehouse in Freetown, but, the difference being

that they've had the luxury of up to ten, four-by-four

to be able to bring witnesses into the prenises at the drop of

hat. W have had to rely upon poda-podas, taxis and the

of witnesses.
PRESIDING JUDGE: |'d love to see inside the poda-poda.

MR JORDASH: Fortunately, | have managed to avoid it but
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| egal assistants have enjoyed that experience.

PRESI DI NG JUDGE: They filmyou in it and put it on sone

the screens in England, so they see a British lawer in a
poda- poda situation in Freetown. Anyway, Yyes.

MR JORDASH. So that in a way tells the real story about
how the tine has been spent in trying to get the Defence case
r eady.

In relation to other points ny |learned friend made. The

poi nt they rmake about the seven | awers that they had at any

time working on the Prosecution case; the point remains that

had seven | awyers who could attend their own particul ar

and interview those witnesses whilst the proceedings in Court

continued. Your Honours woul d have noted during the

case that they had at nobst around four, often three counsel in
Court. So at any one tinme they had up to three or four

prosecuting counsel interview ng wtnesses outside of Court.

issue isn't whether they were working full-time, the issue is
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PRESI DI NG JUDGE: Wl l, there are three accused, so,

are three accused persons.
MR JORDASH: Could | deal with that point because the

Prosecution have had to, and the present four Prosecutors have

oppose a case -- sorry, put forward a case against three

Now, in an ordinary case, that would nmean they have three

as much work to do as each individual Defence team but this

isn't an ordinary case because M Sesay's liability rests on

own acts and conduct, but also the acts and conduct of M

and M Gbao, so the notion that we, for the first accused at

| east, do not have to neet the case in relation to each three
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accused does not represent the state of the | aw of comrand
responsibility, as | understand it. So, we cannot interview

wi t nesses and forget about M Gohao, we cannot interview

and forget about M Kallon. W have to interviewwith the
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of trying to attack the liability of each accused. That is
command responsibility, as | understand it.

In relation to the question of the four |awers now, who
are in charge of the RUF Prosecution, it's interesting that ny

|l earned friend does not in fact detail what other case these

| awyers are working on. They are certainly not working on the

AFRC case and certainly not working on the CDF case. And, as

observed fromthe TV screen from The Hague, there appears to

about seven prosecuting | awers working on the Tayl or case so

think we need to put that submi ssion into its right

which is that these four |lawers are working practically
full-time on this case

My learned friend rai sed the comment or raised the
submi ssi on about DI S-103. Again, what they are suggesting is,

well, they offered us a solution, we didn't take themup on

but again, that needs to be exam ned with some care. D S-103

a witness who said: |If you can get nme on within two days |
stay, otherwi se, | have to go back to Makeni. So ny |earned
friend s suggestion that, well, |eave that witness in chief

then we want to have the tine, two weeks, to do our

for that witness didn't, in fact, save any tine because at the

time we had ot her witnesses who could go on, and yet D' S had

travel back to Makeni two days later and did so.
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So ny learned friend sinplifies the issue to one of

schedul i ng of witnesses rather than a party having to take
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account wi tness's own schedule. And, of course, as nuch as

possi bl e, the Court nust take precedence. W have to do what

can to not disturb the witness's own work schedul e.
Finally, nmy learned friend nade conments about wi tnesses
being in the witness house for a significant time. | can say

that for nowis sinply not true. The w tnesses we've just

fromwere in the witness house for sone tine, and we've

them DI S-127, who we'd hoped to go today, only came into the

wi t ness house on Friday. DI S-095 cane into the w tness house

Sat urday and has had to | eave yesterday, and | can assure this

sorry, DIS-170 cane into the wi tness house on Saturday and had

|l eave | think today. And during the weekend M Kneitel saw

witnesses in the nornings and | saw one of those witnesses

yesterday as wel | .
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So the remaining witnesses in the witness house are

in as we speak and two of themarrived at the weekend but,

we couldn't deal with themimedi ately because we don't have

personnel to deal with them when they cone in.
So what | would conclude with is this: That --

PRESI DI NG JUDGE: So, how nany witnesses do you have in

wi t ness house now, in the one they call Zulu; how many of

How many do you have?

MR JORDASH: At the nmonment | think we have 14 or so with

thi nk probably about seven of them having al ready given

and waiting to | eave and seven now -- two of them being
interviewed by the lawer | referred to earlier for the 92bis

submi ssion, relating to Bonbali and five of them now waiting

have intervi ews conmenced or conpl et ed.

Could I round up by saying this: That | offer this
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subm ssion in absolute bona fides, that we work excessive

Nobody fromthis teamworks |less than 12 hours in a day during
the week and | ess than six hours a day at the weekend, and

woul d respectfully ask this Court to consider what this Court

seen this teamdo since this case started

We' ve al ways worked and committed oursel ves to keeping

case on track, and the suggestion now that sonmehow we cone to

Court without bona fides, or without nerit to the argunent, we
woul d sinply reject and reject as forcefully as able.

To be frank, the core teamis absolutely tired of

at this rate; absolutely tired of it because if, with a short

trial one can work every weekend, one can work evenings, but

a trial which lasts for nonths and years, one cannot keep that

f orever.

And this is where we find ourselves nowis actually

alittle bit of time off; a weekend or two where we don't

But because we're the Defence, it seens, we are not entitled

the resources, and we are not entitled to have our argunents
about the resources considered. That is all we have asked for
fromthe beginning. Just, these are our argunents: Wuld
sonebody consider them please. That is it. And their
suggestion that now we cone, without having those argunents
consi dered, sonehow it is our fault, well, if that is the

suggestion, if that is howit appears, then so be it, but we
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reject it without a shadow of doubt.

MR CAMMEGH: Your Honour, may | briefly say sonething,
pl ease?

PRESI DI NG JUDGE: Yes, you may, M Canmegh.

MR CAMMEGH: | think the Bench will take it fromne that
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hadn't actually intended to say anything, but | feel norally
conpelled to do so. It seens that perhaps M Jordash deserves
sone corroboration and that is what | will do.

The phenonenal effort that the Sesay team nake

day- by-day- by-day puts everybody else to shame, and | think it

time sonmebody actually put that on record. These individuals

wor k trenendously hard, and don't appear to me to ever have a

off, and to that extent | would like just to introduce that

elenment into this, and say | agree they should have sone tine.

But there is a second point that 1'd like to make, and

is this: I'mfrequently enbarrassed by the fact that |'ve

pl undered so nuch information from Sesay wi tnesses. And |'ve
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been in that very luxurious and privileged position and, to

extent that | don't anticipate the Gbao case to |ast any nore

than -- at the nonent it |ooks |ike about two weeks -- and

hope that that can be borne in mind when one cones to a
conclusion as to whether or not this adjournnment should be
awarded. Because it is true that this case is taking an awful
long tine, and | think the Court knows no one wants to go hone
more than | do, but, taking everything into account and
particularly the fact that the Gbao Defence has benefitted so

much from M Jordash and his teamis noble efforts, I'm

to support the application

PRESI DI NG JUDGE: Yes. M (Qgeto, you want to support

application as well?

MR OCETO My Lords, the position of the Kallon Defence

that we are desirous of going through this process, this

as soon as possible, and we will not entertain any delay in

proceedi ngs. But, having listened to the subni ssions nade by
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| earned friend M Jordash, | have no otherw se than synpat hi se

with his predicanent and | associate nyself with this

for adjournnent.

PRESI DI NG JUDGE: Thank you. Yes, M Hardaway.

MR HARDAWAY: May | rise, Your Honour, just to answer a
question that was raised by ny learned friend for the first
accused.

PRESI DI NG JUDGE: Yes, you nmay.

MR HARDAWAY: Wien counsel asked exactly what other

we are working on, | can tell you himthat the work we're

isinrelation to the Charles Taylor case and what it is the

reviewi ng of transcripts for Rule 68 and that takes a

anount of tinme, given the fact that the two trials are

intertwined. That is the other work that we are doing, which

why we're rotating in and out, and Your Honour even said, when

came in for first time |last week, | had been gone for a while,

and a part of that was | eave, but the other part when | cane

had to do with the other responsibilities. | just wanted to

that on the record.
MR JORDASH. Sorry, | don't nean to turn this into an up

and down but we too are reading all the transcripts on the

case, as we nust, because we don't know what's in there and we

have to nmake sure that if there's valuabl e evidence in there
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seek to call it.

JUDGE BOUTET: But that's not what he said. He said

were view ng the proceedings of this case for Rule 68

to the Tayl or case.

MR HARDAVWAY: No, Your Honour. [|f that was the

no, we are reviewing the Taylor transcripts for Rule 68

SCSL - TRI AL CHAMBER |

SESAY ET AL
4 FEBRUARY 2008 OPEN SESSI ON
as it relates to this case; | do apol ogise for the confusion.

JUDGE BQUTET: Sorry, M Jordash. Sorry

MR JORDASH. Well, | can say that so far | have read

of the witnesses full transcripts fromthe Taylor case and

continue and will continue to read them because, obviously,

are very closely interlinked cases and we do not sinply rely

the Prosecution to serve the material we want. So |, too, am

wor ki ng on anot her case.

PRESI DI NG JUDGE: Wl l, everybody is working on
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| suppose that's why we are all seated in our various angles

the four corners of this Court. So one can conplain, you

wor ki ng and wor ki ng and working. There is enough work for
ever ybody.

So, well, | hope that the little controversy we have now
will not repeat itself, you know, when we cone to the Defence

cases -- let this be an eye opener for other Defence cases.

Kal | on case shoul d take particul ar note because out of the

case it will be the Kallon case. W hope that we will not be
confronted with the sane issues, and that witnesses will be

streamined to ensure that we'll nove as expeditiously as we

And | say this also for the attention of M Camegh,

whom we have received assurances that his case may not | ast

up to two weeks or maxi numtwo weeks. So | think that this

shoul d teach us at | east a | esson on how we shoul d tackle

like this in future.

Well, we'll stand this natter down and return in the

couple of minutes to continue with the proceedings. The

will rise, please.

[Break taken at 3.48 p.m]
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[ Upon resuming at 4.29 p.m]
PRESI DI NG JUDGE: Well, |earned counsel, we are resum ng

the session and this is our Chanber decision, our decision on

Jordash's application for an adjournment for seven days,

one week.

After an application of a similar nature which he nade

the Chanber on Friday 1 February 2008, |earned | ead counse

the first accused, M Wayne Jordash, during the proceedi ngs

nmorni ng, again applied this time to have the case adjourned

one week on these grounds: The inability to properly identify
and prepare viva voce witnesses, totalling 46, for immedi ate
trial readiness and, two, the inability to carry out the
remai ni ng associ ated tasks given the nunmber of |awyers on the
t eam

After hearing M Jordash on his application, which he

in witing and filed on 4 February 2008, and which he further

buttressed with oral subm ssions, and the Prosecution in

the Chanber grants M Jordash's application and orders as
fol | ows:

1. That the Defence case for the first accused nust be
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cl osed on or before Thursday, 13 March 2008.

2. That M Jordash further reduces to a strict m ninum

list of Defence witnesses he intends to call.

3. That the reduced |ist of Defence w tnesses to be

be filed by M Jordash on or before 12 February 2008,

including a summary of their testinmony with a viewto
avoi ding repetitiveness and unnecessary duplication of
evi dence.

That the case is accordingly adjourned to Monday, 12
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February 2008, and that these orders be carried out. A

reasoned decision on this oral ruling will be delivered in due
cour se.

Havi ng so delivered our ruling on this, we are

the case to 12 February 2008 to pursue -- 11?7 Well, we said

To 12 February 2008, and we do expect to take the witnesses

the Defence in the order that will be presented by the Defence
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team of the first accused to the Court, and particularly to

Prosecution for themto be put on notice as to when these
witnesses will be called and the order in which they will be
called. Yes, M Hardaway.

MR HARDAWAY: Actual |y, Your Honour addressed the second

the two points | wanted to raise which is ancillary to Court's
decision. The first point is the Prosecution --

PRESI DI NG JUDGE: But this decisionis oral. W're

to deliver a witten decision
MR HARDAVAY: Under st ood, Your Honour
PRESI DI NG JUDGE: Yes.

MR HARDAVWAY: Based on how the Court ruled, the

wanted to bring up two ancillary matters, the second of which

wi || address, but the Court has already addressed, | believe.

The first is that the Court -- that the Prosecution

ask the Court for a reaffirmation of their order issued on 28

March 2007, in which, in a witten decision, the Chanber

that the Defence shall ensure at all tinmes the availability of

| east two standby witnesses in Court ready to testify.
PRESI DI NG JUDGE: The decision stands. It is not
nullified. This one is nade to take care of a particular

circunstance. Qur previous decisions on this issue stil
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MR HARDAWAY: Right. | amjust asking for a

on that point.

PRESI DI NG JUDGE

W are not reaffirmng, you know. |t stands.

MR HARDAWAY: And the second point which | believe the
Court addressed is, given the Prosecution concerns froml ast

week, dealing with the fluidity of the call order, but I

Your Honour's oral ruling has addressed that. That's the

other -- the other main concern of the Prosecution that of the

fluidity of the call order that's received by the Prosecution
PRESI DI NG JUDGE: | think we have done so.

MR HARDAWAY: Very well, Your Honour. Thank you

PRESI DI NG JUDGE: Thank you. Yes, M Jordash

MR JORDASH. May | -- may | just highlight two issues.

is that there are -- we'd anticipated that four w tnesses

be called imediately after Easter, at the close of our case,

the reason for that is the UN personnel or ex-UN personne

schedul es are dictated by some serious duties in associated
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roles, two of whomare | think currently serving in the

one of whomis -- could | just take a nonent -- one is an

anbassador and the other is ex-UN, but we're not sure exactly
what he's doi ng now but he's extrenely senior, so we have not
inquired as to his professional commitnents but they have all

i ndi cated that they cannot conme this session. So |I'd flag

up for Your Honour's consideration. Wat | can say is that

testimony at nost would take three to four days.
JUDGE BOUTET: Each?
MR JORDASH: No, no, in total, Your Honour. Two are

effectively but not exclusively character and two go to the
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UNAMSBI L count s.

JUDGE BQUTET: All those character wi tnesses, why can't

do them by 92bi s?

MR JORDASH: Wl |, because | think we would like to cal
themlive, and they do, as | said, they are not exclusively
character, they do go to acts and conduct of the accused.

The second point | would seek to raise, wthout
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to -- appearing to be difficult is that, inrelation to the

to file a call list by 12 February, the sane probl ens which

sought to identify remain in that these witnesses are slowy

making their way to Freetown and, in order to decide on a

list of witnesses and, secondly, a fixed call list, we have to
see t hem

VWhat we can definitely do is conply as -- by giving a

of sonme sort but, until they arrive in Freetown there renains
sonme fluidity because, obviously, if they arrive -- well,

nunber one, they may not arrive. Nunber two, if they do, we

wi sh to abandon them So | raise this with sone hesitation,

| feel as though I'mobliged to raise them because we can do

as nmuch as we can do. | just wanted to nake those conmments,

the record.

PRESI DI NG JUDGE: Al right. Well, M Jordash, we've

you on the witnesses who you say you intend to call after

br eak.
MR JORDASH: Yes.

PRESI DING JUDGE: Is that what -- well, it is the

vi ew that you, before that point in time, be required to nmake

application detailing exceptional circunstances why you cannot

conmply with the present order, and then the Court at that tine
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will have to determ ne whether it should vary its order on the

particularity or the peculiarity of the reasons which you

have advanced to sustain your application. If we do find that

there is nerit in that we will see what we will do. So that

what we have deci ded upon here and now.
MR JORDASH: Certainly.
PRESI DI NG JUDGE: Right. So is there --

JUDGE BOUTET: You should attenpt to nake every effort,

Jordash, to bring these people before Easter recess. | have

worked in organisations |like that and you can make

in those organi sations, so, if they want to do it they can do

But, having said that, they are your w tnesses and see what
acconmodati on either the UN, or whoever it is, if they are
prepared to make acconmpdation to come before Easter. But |
| eave it to you as to --

MR JORDASH. And we shall nake every effort for sure

because, frankly, we want this to be done by Easter
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JUDGE BOUTET: Thank you.

PRESI DI NG JUDGE: So, we said the Chanmber will rise and
are adjourning the proceedings to 12 February 2008. The

will rise, please.

[ Wher eupon the hearing adjourned at 4.54

to be reconvened on Mnday, the 12th day of

February 2008 at 9.30 a.m]
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