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[ RUFOBDECO7A - J9]
Thur sday, 6 Decenber 2007
[ The accused present]
[ Open session]
[ Upon conmencing at 11.47 a.m]
PRESI DI NG JUDGE: Good norning, |earned counsel. W are
assenbl i ng here today for just one purpose anmpngst other mninor

issues. It is to deliver our decision on the recusal notion

has been filed agai nst our coll eague, Honourable Justice

Thompson, by the first, the second and the third accused

And we thought that we should do everything to deliver it

we proceed on the judicial break, so that we at |east know how

proceed in January when we do resunme. W mnust apol ogi se for

delay. It has not been an easy decision to nake and we had to

sone | ast mnute consultations on certain issues, as you woul d
imgine. W were to deliver the decision at 10, but
M Prosecutor, |earned counsel, we crave your indul gence for

keeping you on hold for a few hours later than we had

Well, this said, this will be -- this is our decision in
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this case, and as you can see very consonant to the attitude

have adopted in this case we are again sitting as a Bench of

under the provisions of Article 16 of the Statute because our

col l eague who is the subject matter of these proceedi ngs

sit, and because the law so [indiscernible] that in a notion

this we could dispose of it as a Bench of two Judges and it is

what we are doing today in accordance with the provisions of

16 of the Rules of Procedure and Evi dence of this Court.
This is our judgnent.

On 22 August 2007, this Chanber rendered a majority

SCSL - TRI AL CHAMBER |



Page 3

char ged

11: 57: 47

f ound

opi ni on,

poi nt .

11:58: 17

necessity,

t he
11:58:51
first

j oint

by

9

10

11

12

13

14

15

16

17

18

SESAY ET AL

6 DECEMBER 2007 OPEN SESSI ON

decision fromthe judgnent -- of the judgnment of Trial Chanber

in the case of the Prosecutor versus Fofana and Kondewa, the

judgrment, in which we found the two accused persons in the CDF

case, Minina Fofana and Allieu Kondewa, guilty of crines

in the eight count indictnment and convicted them W al so

themnot guilty on others and acquitted them accordingly.

In a separate concurring and partially dissenting

Honour abl e Justi ce Bankol e Thonpson held a different view

He found themnot guilty on all the eight counts of the
indictment and acquitted them accordingly. 1In his dissenting

opi ni on, which he based principally on the defence of

Honour abl e Justice Thonpson made certain comments and findings
whi ch, according to the accused persons in the RUF case, were

prejudicial to themand to their case. The two appellant --

two applicants, |Issa Hassan Sesay and Augusti ne Gohao, the

and third accused persons respectively therefore filed this

motion requesting himto recuse hinmself fromcontinuing to sit

maki ng a voluntary wi thdrawal as a Judge fromthe RUF case --
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fromthe RUF trial. Wen they learnt of his refusal to
voluntarily w thdraw under the provisions of Rule 15(C) of the
Rul es for the Chanber to disqualify himpursuant to the

provi sions of 15(B) of the Rules of Procedure and Evi dence,
Morris Kallon, the second accused, al so applied personally in
open Court to be allowed to file a nenorandumto associ ate
hinself with the notion and his request was granted. He did

thereafter file his requests for Justice Thonpson's withdrawal

di squalification fromthe case

The notion alleges that the factual and | egal findings

the separate opinion to the judgnent of Trial Chanber |, in

SCSL - TRI AL CHAMBER |
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earlier case of the Prosecutor versus Fofana and Kondewa,

an appearance of bias on the part of Honourable Justice

with regard to the accused in the present and the second case

the Prosecutor versus Sesay, Kallon and Ghao. The notion was

filed before this Chanber pursuant to Rule 15 of the Rules.

has now fallen to the remaini ng Judges, Honourabl e Justice

the Presiding Judge, and Honourabl e Justice Boutet of the

to render the decision that now fol |l ows.
The submi ssions of the parties are this: The Defence

submit that in a separate opinion to the CDF judgnent

Justice Thonpson "reached concl usions of fact and | aw that

rise to reasonabl e doubts concerning his inpartiality and/or

express conclusions -- the express conclusions that evince a

strong conmitnment to the Prosecution's cause which gives rise

t he appearance of bias."
The Defence contend that the conclusions inplicitly and

again it's in quotes "indict the RUF as a crimna

and create an appearance that the | earned Judge has prejudged



19 many of the essential issues in the RUF case.”
12: 01: 58 20 I'n support of this assertion, the Defence submt that

21 Honour abl e Justice Thonpson unilaterally invoked the defence
of

22 necessity on behalf of the CDF accused and that this
denonstrates

23 that he holds views on the overriding crimnality of the

24 AFRC/ RUF.

12:02: 22 25 Furthernore, it is argued that Honourable Justice
26 Thonpson' s separate opi nion characterises the CDF as fighting
27 agai nst inminent evil, "anarchy and tyranny" and that certain
28 statenments made and words used by Honourabl e Justice Thonpson
29 evince, "political and judicial support for any arned forces

SCSL - TRI AL CHAMBER |
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engaged in conbat with the RUF." The notion contrasts what is

stated to the Honourabl e Justice Thonpson's portrayal of the

as patriotic, altruistic and legitinate with the fact that the

AFRC/ RUF and inferentially its nmenbers, particularly its

commanders, appear to be characterised as an evil, again, in
quotes, "seven tines" in his decision

The Defence contend that Honourabl e Justice Thonpson

in his separate opinion that the AFRC, again in quotes, "RUF

menbers shared a crimnal enterprise that was narked by

tyranny and evil, but that he seens to be overl ooking the

rights violations perpetrated agai nst Sierra Leoneans by the
CDF." The Defence further submit that Honourable Justice
Thonpson's purported use of strong and equivocal ternms in

relation to the AFRC RUF is quantitatively and qualitatively

different fromthe | anguage which led to the disqualification

Honour abl e Justice Robertson. They argue that this | anguage

creates the perception not sinply that the RUF accused have

deprived of their right pursuant to Article 17.3 of the

to be considered i nnocent until proven guilty, but also that a
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substanti al burden has been created agai nst the accused. The

Def ence therefore conclude that, "As a consequence of the

judge's views and the shifting burden for the RUF to prove its
i nnocence, the RUF accused can expect to be convicted by the
| earned Judge irrespective of the law and the evidence. In

sunmary the Defence argue that the separate opinion of

Justice Thonpson betrays his enobtional and intellectua
prej udgnent of the RUF, its ains, objectives and nenbers and
that, "A reasonabl e fair-ninded person properly inforned,

confronted by a Judge who has expressed such clear-cut,

SCSL - TRIAL CHAMBER |
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wi de-rangi ng and unequi vocal findings about the object,

and objectives [sic] of the AFRC/ RUF woul d |ikely apprehend
bias."

As such, in circunstances where Honourabl e Justice

has el ected not to withdraw voluntarily fromcontinuing to

the case, the accused persons call on the Chanber to order his
disqualification for the remainder -- for the remainder of the
pr oceedi ngs.

As agai nst the submi ssions the Prosecution filed a

and in that response the Prosecution rem nds the Chanber that
there is -- that there exists a presunption of inpartiality in
relation to the functioning of any Judge and that this

presunption can only be rebutted by a reasonabl e apprehensi on

bias that has been firmy established. The Prosecution argues
that the correct test for bias in the present case is not that

used by the House of Lords in the Pinochet case but rather

adopted by the Appeals Chanber of the ICTY in the case of the

Prosecutor v Furundzija, which is whether the circunstances

| ead a reasonabl e observer, properly informed, to reasonably

apprehend bias. The Prosecution enphasi ses the finding of the
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| CTY Appeal s Chanber in that case and that the person nust be

i nformed person with know edge of all the rel evant

including the traditions of integrity and inpartiality of the
Bench and their expression in the judicial oath.

The Prosecution also points to the jurisprudence of the
I CTY which it clains suggests that a Judge ought not to be
disqualified on the basis of a position taken in a preceding

case. The Prosecution asserts that the notion

the findings of fact and | aw nade by Honourabl e Justice

SCSL - TRI AL CHAMBER |
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in his separate opinion and that the Defence have selectively
cited passages or taken them out of context.

It is submitted further that the findings nade by
Honour abl e Justi ce Thonpson are exclusively based upon the
evi dence heard in the course of the CDF trial but many of the
phrases i npugned by the Defence are supported by judicially
noticed facts or facts accepted by the Defence, and that the

separate opinion does not refer to the liability of the RUF,

al one of the accused Sesay, Kallon and Ghao.
The Prosecution also rejects the Defence contention that
there was any finding by Honourabl e Justice Thonpson that the

AFRC/ RUF nmenbers shared a crimnal enterprise that was marked

anarchy, tyranny and evil and asserts that the separate

does not refer to crimes or crimnal liability other than that

Fof ana and Kondewa or contain any finding that there existed a
joint crimnal enterprise between the AFRC and the RUF.
In addition, the Prosecution argues that the Defence

assertion that the views expressed by Honourabl e Justice

are quantitatively and qualitatively no different fromthose

which led to the disqualification of Honourable Justice



21 [sic] is without nerit the | anguage used by the latter being

22 significantly nore graphic. Furthernore, the Prosecution
cont end

23 that any Judge appointed to the Special Court pursuant to
24 Article 13 of the Statute would conclude that the harm done in

12:10: 09 25 Sierra Leone between 1991 and 2002 was reprehensi bl e but that

26 that is quite distinct fromthe judicial rule in considering
and

27 apportioning liability.

28 In conclusion, it is a contention of the Prosecution
t hat

29 nothing in the separate opinion of Honourable Justice Thonpson

SCSL - TRI AL CHAMBER |



Page 8
1
nmerits
2
partiality.
3
bi as
4
accused.
12:11:35 5
6
7
cont ext
8
of
9
such
12: 11: 35 10
and
11
connot e
12
grave
13
because
14
AFRC
12: 11: 40 15
16

required

SESAY ET AL

6 DECEMBER 2007 OPEN SESSI ON

suggests that he is incapable of applying his mnd to the

of the case agai nst the accused without prejudice or

Accordi ngly, no reasonably inforned observer woul d apprehend

on the part of Honourabl e Justice Thonpson agai nst the

For this reason the Prosecution requests that the notion be
di sm ssed

In their reply the Defence reiterates that in the

of a finding that the comni ssion of crinmnal acts on the part

the CDF was a necessary evil, the use of words and phrases

as fear, utter chaos, wi despread violence, alarm despondency

evil, as well as other expressions which are enotive and

crimnality would | ead a reasonabl e person to concl ude that

crinmes were attributable to the enemes of the CDF. And

Honour abl e Justi ce Thonpson did not distinguish between the

and the RUF factions, it is argued that this inplication of

crimnality entails an abandonnent of the inpartiality
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of a Judge of the Special Court under Article 13 and inplies

degrees of prejudgment which creates an undeni abl e appearance

bi as agai nst the RUF and the RUF accused persons.

The comments of Honourabl e Justice Thonpson can be
sumrari sed as foll ows:

He raises three prelinmnary issues in his conments. He

contends that the notion is repugnant to the notion of

immunity according to Article 12 of the agreement between the
United Nations and the Governnment of Sierra Leone on the

establi shnent of the Special Court for Sierra Leone which in

view flows fromArticle 13 of the Statute. Secondly, he

that Rule 15 ought properly to be construed as applying only

matters and i ssues of an extrinsic or extra judicial nature,

SCSL - TRI AL CHAMBER |
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thirdly, that Rule 15 should not be understood as providing a

mechani sm for circunventing the accused procedure provided for

part 7 of the Rules.

In relation to the substantive issues raised by the

Honour abl e Justice Thonpson states that in his separate

opi nion -- that his separate opinion does not attribute

and rebellion to the AFRC or to the RUF and that his use of

term"evil" was intended to refer -- was not intended to refer

either faction, but rather to the destabilisation and
disintegration of the Sierra Leonean states. Likew se,

Honour abl e Justi ce Thonpson denies that in his separate

he made any finding to the effect that the AFRC and RUF

authorities were engaged in a joint crimnal enterprise. It

his contention that the notion is founded on a conplete
nm sreading and m sinterpretation of his words out of context.

Honour abl e Justice Thonpson remni nds the Chanber that nowhere

his separate opinion did he inply that it is settled | aw that

principle of necessity is a defence to violations of
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International Humanitarian

Law. He reiterates that, in his

the application of the principle depends on the facts of a

case; that the principle my,

but never justify crinina

in certain circunstances, excuse

conduct, and that, in the peculiar

ci rcunstances of the CDF case, the crimnal conduct of the

accused was excusabl e in accordance with the principle. He

argues that even if he is mistaken in this view

all egation is that of error

inpartiality.

of law, not of bias or

t he proper

| ack of

Honour abl e Justice Thonpson also rejects the Defence's

suggestion that by accepting the defence of necessity and

SCSL -
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_ 1 acquitting the CDF accused, he accepted the Prosecution's case
in
2 the RUF trial as founded on flawed | ogic. Honourable Justice
3 Thonpson concludes in his coments by stating that: "By no
4 judicial calculus have |, in ny separate concurring and
partially
. 12:15:45 5 di ssenting opinion, deternined in advance the guilt or
i nnocence
6 of the accused in the RUF case."
7 On the applicable Iaw, Rule 15 of the Rul es provides for
8 the disqualification of a Judge in the follow ng terns:
_ 9 "A. A Judge may not sit at a trial or appeal in a case
in
12:16: 10 10 which his inpartiality mght reasonably be doubted on
any
11 substantial ground.
12 "B. Any party may apply to the Chanber of which the
Judge
13 is a menber for the disqualification of the said Judge
on
14 t he above ground. "
12:16: 31 15 Article 13.1 of the Statute of the Special Court on the
16 appoi nt ment and qualification of Judges provides:
17 "The Judges shall be persons of high noral character,
18 inmpartiality and integrity who possess the
qualifications
19 required in their respective countries for appointnent

to
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t hat :

the highest judicial officers. They shall be

in the performance of their functions, and shall not

or seek instructions fromany governnment or any other
source. "

The rel evant portions of Article 17 of the Statute state

"2. The accused shall be entitled to a fair and public
hearing, subject to the measures ordered by the Specia
Court for the protection of victins and w tnesses.

"3. The accused shall be presumed innocent until proved

SCSL - TRIAL CHAMBER |
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guilty according to the provisions of the present

In our deliberations we would |ike to nmake observati ons

the prelimnary comments of Honourable Justice Thonmpson and

first concerns judicial inmmunity which he clains to protect

fromthis proceeding. |In his coments Honourabl e Justice

Thonmpson suggests that his separate opinion cannot be

in this context due to the principle of judicial immunity for

anyt hing done in the performance of judicial functions. W

that Honourabl e Justice Thonpson's reliance on the diplomatic
privileges and immunities that are granted to Judges -- to the
Judges, the Prosecutor, the Registrar and their famlies in
accordance with Article 12 of the agreenent between the United

Nati ons and the Governnment of Sierra Leone on the

of the Special Court and his proffered understandi ng of what
judicial immunity really means in the context of this case, is
m spl aced and mi sgui ded. The protections granted by this
provision are clearly circunscribed by the Article and are
completely irrelevant to the present notion.

A Judge can never enjoy inmmunity from all egations of
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In both national systens and international tribunals it has

al ways been accepted that a party has the right to challenge

all eged partiality on the part of a Judge. W consider that

is an essential component of the right of an accused to a fair
trial and is a necessary ingredient to ensure that the public

have confidence in the judicial system To deny the right of

accused person to challenge the inpartiality of a Judge woul d

inconsistent with the rules of natural justice.
We are of the opinion and do so hold that the imunities

referred to, not only under Article 12 of the agreenent

SCSL - TRIAL CHAMBER |



Page 12

Leone
to
12: 20: 10

such

our

i nt ended
br ought
12: 20: 42
enj oys
hi s
and
of
under
12: 22: 07
is

of

10

11

12

13

14

15

16

17

SESAY ET AL

6 DECEMBER 2007 OPEN SESSI ON

the United Nations and the Governnment of Sierra Leone of
16 January 2002, but also provided for in Articles 3 and 14 of

the headquarters agreenent between the Governnent of Sierra

and the Special Court dated 21 Cctober 2003, are not accorded

a Judge to protect himagai nst proceedi ngs based on actions

as those enunciated in this nmotion for which he does not, in

opinion, and like all of us Judges, enjoy any such inmunity.

In fact, the provisions of Article 13 are instead

to protect the Judge against any crimnal or civil suit

against himin a nunicipal court in Sierra Leone where he

the imunity, certainly as a Judge but nore inportantly, in

capacity as a Judge serving as a nenber of the Special Court

who in that capacity is afforded the privileges and protection

the diplomat in this international organisation functioning

a headquarters agreenment signed with the host government which

what entitles himto take advantage of and enjoy the benefits

diplomatic immunities that are provided for in the Vienna
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Conventi ons.
However, in the exercise of his profession within the
context of judicial independence, |ike Honourable Justice

Thonpson did, the interests of justice are better served if

hands of the Judge renmain unfettered but only to the extent of
hi s i ndependence in taking certain initiatives and arriving at
certain legal or factual conclusions and strictly within the

context and confines of the law. This, we would like to

does not nean, nor does it necessarily lead to the concl usion

that he nust either have been right or wong in having acted

way he did, or in expressing his views on a particular issue

within the confines -- within the context and the confines of

SCSL - TRI AL CHAMBER |
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| aw.

It is an acknow edgenent of this judicial attitude

to Judges that the law, in order to insulate themfrom any

extra -- any extra legal recrininations or civil or other

or notions taken agai nst them and arising fromthe opinions
expressed in the exercise of their judicial functions, has

created appellate jurisdictions that are designed and intended

such circunstances to serve as | egal avenues to readdress

contentious or litigious legal and factual issues that may

been raised by the Judge to the detrinent of any of the

This is a subject matter that is different and nust be clearly
di stinguished fromthe process that we are dealing with

In taking this stand, however, we are of the view that

responsibility inposed on the Judge that goes to the very root

hi s designation or appointnent to that position is, anpbngst
others, the obligation not only to be reserved but also to be

measured in his expression where it becomes necessary for him

make known his opinion on issues that affect the party or the

parties before him
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In as nmuch therefore as we accept and concede that a

may, through the exercise of judicial independence, enjoy an
unfettered latitude to express his judicial opinion, it is
equally a prinordial obligation that he does so in the upnost
di scretion without appearing, even if he does not intend doing
so, to be nmanifesting a bias against a party and in so doing
inmplicitly, again, even though he may not have intended it,

taking sides with a particular cause, thereby exposing hinsel f

a violation in a broader sense of the doctrine enshrined in

cardinal principle of nenp judex in sua causa which is

SCSL - TRI AL CHAMBER |
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to cover classical situations of interestedness as was the

of Lord Hof fmann in the Pinochet case.

It is our view therefore that Honourabl e Justice

di ssenting opinion which acquitted the two accused persons on

the eight counts of the indictnment was a judicial act that

subj ect or expose himto any questioning or to any civil or

crimnal action. The justification for this is because he

his opinion in the exercise of his judicial independence which

enj oys as a Judge and which in ordinary circunstances and if

were not a dissenting opinion which we also hold, taking the

from our Appeal s Chanber decision, cannot be appeal ed agai nst,

can only be contested through the appeals process and not

an action in any form against him

This doctrine of judicial inmmunity dates as far back as

1872 US Supreme Court decision of Bradley v Fisher, the

behind it being to protect Judges' independence by

that litigants who they might have angered -- who they nmnight
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anger or disappoint while carrying out their duties cannot sue

them for danmages. It would indeed amobunt to a judicia

and a glaring aberration if this fundanmental right and

whi ch Honour abl e Justice Thonpson enjoys as a Judge were not
uphel d by our deci sion

In saying this, we are of the opinion that if one of the
conditions to be fulfilled by a Judge under Article 13 of the

Statute for an appointment to that position in this Court is

he shoul d be endowed and i nbued, inter alia, with the virtue

inmpartiality, it is inplied, and i ndeed goes w thout saying,

if inthe exercise of his judicial functions he is deened to

or, indeed, violates any of the conditions of his appointnent

SCSL - TRI AL CHAMBER |
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of his oath of office, he should voluntarily wi thdraw fromthe

case, and if he does not, may be subjected to challenges if

aggrieved party so desires and requests on the propriety of

continuing to sit in a particular case.

We say this because the right to challenge the

of a Judge and the possibility of recusing himor for himto

voluntarily recuse hinself and to withdraw fromthe

is universally recognised. It is founded on the solid grounds
that it is a crucial and fundamental norm and tool conmon to

civilised judicial systenms and practices intended to ensure

observance by Judges of professional values, ethics and

and to protect the fundanental human rights of users of the
judicial systemand even the public generally froma possible

judicial autocracy of Judges that could go against and

the very values that justice is supposed to serve in a

soci ety.

The recusal procedure therefore, as a right and a too

serves as a check and bal anci ng mechani sm over the judicia
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action of Judges who are charged with di spensing justice to

and sundry, cannot be inhibited, disregarded or sacrificed on

alter of any cl ai mwhatsoever, albeit of judicial inmmunity of

Judge fromany process. |In taking this position we recognise
that a Judge enjoys absolute protection and inmmunity from any

crimnal or civil suits that may be instituted against him

arises fromor is founded on acts or decisions made or taken

himin the | awful exercise of his judicial functions.
However, we say fromthe following -- fromthe foregoing
anal ysis that this does not include and cannot apply to any

action in recusal that is founded on the provisions of Rule 15
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our Rules of Procedure and Evi dence because it would, in this

context, anount to a flagrant violation of the statutory

of the accused who have brought this notion to a fair and

hearing as enshrined in the provisions of Article 17.2 of the
Statute of this Court because we are, wi thout any hesitation

what soever, of the opinion that the fairness of the trial

and includes the right to be tried by a Judge who is inparti al
and who has been appointed on the understanding -- on the
under standi ng that he will continue to remain inpartial. Qur

stand in this regard is further enphasised by the

that judicial independence in fact inplies and connotes
inpartiality. 1In fact, a Judge cannot profess to be acting
i ndependently when he knows he is or nmay be perceived to be
acting partially.

In this regard, we are of the opinion that independence

best owed on Judges because it is not only intended to protect

them from executive and | egislative interferences or

but also to serve the public and not their personal or private
interests, and that if a fundanental public interest, like a

breach of the obligation for a Judge to be inmpartial were in
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conflict with his claimto judicial independence, the fornmer
certainly does, will, and should invariably prevail

On the scope of Rule 15, the second argunent of

Justice Thonpson is that Rule 15 of the Rules applies only to
acts or words outside the scope of the judicial process. The

Chanmber notes firstly that Rule 15 contains no such

It instead generally and very broadly states that a Judge nust

not sit on a matter in which his inmpartiality m ght reasonably

doubted on a substantial ground. The jurisprudence of ad hoc
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tribunals has el aborated a test for the appearance of bias

is seemingly broad in scope even though their correspondi ng

is not as broad as Rule 15 is.

The Chanber al so observes that the inpartiality of

has often been questioned on the basis of things that were

or said within the context of the judicial proceeding. As

be di scussed bel ow, there have been cases before the | CTY and

I CTR wherein there have been allegations that Judges are

on the grounds of decisions rendered within the context of the

proceeding itself. In all these cases an anal ysis was

either by the Court or by the Bureau to determine if the

deci si ons created an appearance of bias. Thus, even with the
nmore restrictive wording of the correspondi ng disqualification
provision in the ICTR -- in the ICTY and the ICIR rules, the

courts have clearly conceded that decisions rendered within a
judicial proceeding could be the subject of challenges on the

basis of inpartiality and may be found to create an appearance

bi as.
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It sinply, we would observe, cannot be otherwi se. A

in the discharge of his duties as we have already said has the

right to express his opinions in the fulfilnment of his

functions, but we also say, again, as we have already all uded

that where that opinion also creates an appearance of bias,

party is entitled to challenge the inpartiality of the Judge.
On the right of appeal the fact that a decision or a

judgrment rendered within the context of a judicial proceeding

be appeal ed does not alter nor does it preclude an accused

rai sing such fundanmental issues at any tinme during the trial

appeal may be brought by the parties to a case in order to
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chal  enge a perceived procedural error, an error in law or an
error of fact which has occasioned a miscarriage of justice in
that particular trial which in this situation would be the CDF

trial. It is our view that an application for

is based on entirely different grounds and relates only to

det ermi ni ng whether or not an appearance of bias or actua

has been establ i shed.

The present notion is an allegation by the accused in

RUF case that the opinions, statements and findi ngs of

Justice Thonpson in his separate opinion to the CDF judgnent

create an appearance of bias with regard to the RUF

In view of the fact that the accused persons in the RUF tria

different and are involved in a different trial that is
i ndependent of the CDF trial, they have no locus standi in the

CDF proceedings. Moreover, we note that even the parties in

CDF cannot appeal against the findings of Honourable Justice
Thonpson in his separate opinion to the CDF judgnent on the
grounds that our Appeals Chanber, as | nentioned earlier, has

hel d that a concurring or a dissenting opinion cannot be
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On the test for bias, we say that Rule 15(A) of the

states that a Judge nmay not sit at a trial or appeal in any

in which his inpartiality mght reasonably be doubted on

substantial grounds. The wording we have noted is broader

the wording in the equival ent provisions that are applicable

the I1CTY and in the I CTR whose provisions state that a Judge,

quoting, "that a Judge may not sit on a trial or appeal in any
case in which the Judge has a personal interest or concerning

whi ch the Judge has or has had any associati on which night
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his or her inpartiality.”
The jurisprudence of international tribunals has been
consistent in articulating the test for bias with respect to

Judges sitting on a particular trial. The courts have held

a Judge will be held to be partial if he is either

bi ased or if the surrounding circunstances give rise to an

obj ective appearance of bias. |In the Furundzija case the

Chanber of the ICTY held that:

"A Judge is not inpartial if it is shown that actua

exi st s.

"There is an unaccept abl e appearance of bias --

of bias if:

i. AJdudge is a party to the case and has a financia

propriety interest in the outcone of a case or if the

judge's decision will lead to the pronmotion of a cause

whi ch he or she is involved together with one of the
parties. Under these circunstances a judge's
disqualification fromthe case is autonatic or

ii. The circunstances would | ead a reasonabl e observer

properly informed to reasonably apprehend bias."
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The apprehension of bias tests is a reflection of the

that justice should not only be done but should be seen to be
done. The European Court of Human Ri ghts has enphasi sed t hat
what is at stake is the confidence which the Court, in a

denocratic society, must inspire in the public. The

observer in these tests nust be an infornmed person with

of all the relevant circunstances, including the traditions of

integrity and inpartiality that formpart of the background

apprai sed also of the fact that inpartiality is one of the
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that Judges swear to uphol d.

The tests for reasonabl e apprehensi on of bias has been

formul ated by the Appeal s Chanber of the Special Court

essentially in sinilar terns and it is stated as foll ows:

The crucial and decisive question is whether an

bystander, so to speak, or the reasonabl e nman readi ng

passages will have a legitimate reason to fear that the

Judge lacks inpartiality. 1In other words, whether one

appr ehend bi as.

On the allegations of appearance of bias, the

motion is prem sed on the argunent that the separate
opi ni on of Honourabl e Justice Thonpson in the CDF tri al
trial judgment, creates a reasonabl e appearance of bhias
agai nst the accused in the RUF case. The Chanber

enphasi ses that the fact that a Judge hears two

crimnal trials that arise out of the sanme series of

is not enough to nerit disqualification

We are confronted in this opinion by the decision of the

Appeal s Chanber of the ICIR that stated recently and was

delivered as recently as 28 Novenber 2007 in which the |earned
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Lordshi ps stated in the published French version of their
deci si on.
Wth your permission | amaware that this is -- the

of ficial |anguage of the Special Court is English, but since

publ i shed decision is in French | will read it in French but

will find the unofficial translation at the footnote of their
deci si on.
[ French spoken]

The translation here is that -- on the footnote is that
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Appeal s Chanber would like to reiterate that all Judges of the
Court and of the ICTY study several files which by their very

nature relate to overlapping i ssues which are interrel ated.

can presune in the absence of proof to the contrary that by

reason of their training and experience the Judges decide in

fairness the issues which they are seized of by relying

and exclusively on the evidence that has been adduced in the
matter in question.

In the | CTR Appeal s Chanber in the above decision, this
decision also cited with approval the finding of the Bureau in
the Kordic and Cerkez case and it is that, as shown by the

jurisprudence on the subjects, it does not follow that a Judge

disqualified fromhearing two or nore crimnal trials arising

of the sane series of events where he is exposed to evidence
relating to those events in both cases.
In Brdjanin and Talic the Court stated that the rel evant

guestion is whether the reaction of the hypothetical, fair-

observer with sufficient know edge of the actual circunstances

make a reasonabl e judgnment woul d be that the Judge, having



12:44:17 20 participated in the Tadic conviction appeal judgnent, night
not

21 bring an inpartial and unprejudiced nind to the issues in the

22 present case. It is not whether she should -- she would
nmerely

23 deci de those issues in the sane way as they were decided in
t hat

24 case. The distinction, the | earned Judges in that case
st at ed,

12: 44: 45 25 is an inportant one.

26 The Chanber is also mndful of the follow ng statenent
of

27 Justice Mason fromthe case of re JRL ex parte CIJL that was

28 subsequent |y adopted by the H gh Court of Australia and
quot e:

29 "There are many situations in which previous decisions
of a
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judicial officer on issues of fact and | aw may generate

expectation that he is likely to decide natters in a

particul ar case adversely to one of the parties. But

does not nean either that he will approach the issues in

that case otherwi se than with an inpartial and

mnd in the sense in which that expression is used in

authorities or that his previous decisions provide an
acceptabl e basis for interfering with" -- "for inferring
that there is a reasonabl e apprehension that he will
approach the issues in this way."

The Chamber is therefore satisfied that the nere fact

Honour abl e Justice Thonpson, like in other cases, |ike the

Judges of Trial Chanber |, has rendered a judgnent in the CDF
case and continues to sit in the RUF case which nay relate in

part to the same series of events does not disqualify him

Def ence have not suggested otherwi se. This does not, however,
di spose of the matter. |In our opinion the issue before us is

whet her the | anguage and opi nions and findings contained in

separate opinion create an appearance of bias. The Chanber
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that the allegations of bias brought before both the ICTY and

I CTR on the basis of decisions rendered by the Chanber within

same proceeding, in these cases bureaus have held that while

Bureau would not rule, would not rule out entirely the
possibility that decisions rendered by the Judge or Chamnber by

t hensel ves could suffice to establish actual bias, it would be

truly extraordi nary case in which they woul d.

The I CTR Bureau later clarified the procedure to be

where decisions are alleged to constitute grounds for

disqualification. Were such allegations are nade, the Bureau
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has a duty to exam ne the content of the judicial decisions

as evidence of bias. The purpose of that reviewis not to

error, but rather to determ ne whether such errors, if any,

denonstrate the Judge or the Judges are actually biased or

there is an appearance of bias based on the objective test of

reasonabl e observer. FErrors, if any, on a point of lawis
insufficient; what nmust be shown is that the rulings are and

woul d reasonably be perceived as attributable to a

agai nst the applicant, and not genuinely related to the
application of the law, on which there nay be nore than one
possible interpretation, or to the assessnent of the rel evant
facts.

The Chanber accepts this to be an appropriate procedure

be adopted in our analysis of the allegations of bias. It

therefore, now turn to an analysis of the separate opinion of

Honour abl e Justice Thonpson in the CDF judgnment to determ ne,

if the findings he nmade that the Defence of necessity applied

the accused in the RUF case as is or could constitute an error
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law, but rather if a separate opinion could reasonably be
percei ved as creating an appearance of bias with regard to the

RUF case. In so doing, the Chanber finds that it nust

the separate opinion of Honourable Justice Thonpson in the

of a full context of the CDF judgnment and also in the Iight of
the context of the RUF trial that is currently before this

Chanber, before the Trial Chanber. The Chanber is al so guided

the views of Justice Buergenthal of the International Court of

Justice in his dissenting opinion to the order of 30 January

in the case of the Legal Consequences of the Construction of

Wal'l in the Cccupied Palestinian Territory wherein he found
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it was inmportant to examne the full context of any conments

are alleged to denonstrate bias. |In that case the |earned

st at ed:
"That a court of law nust be free and, in ny opinion, is
required to consider whether one of its Judges has
expressed views or taken positions that create the

inpression that he will not be able to consider the

raised in acase [...] in a fair and inpartial manner

is, that he may be deened to have prejudged one or nore

the i ssues bearing on the subject matter of the dispute

before the Court. That is what is neant by the dictum

the fair and proper adm nistration of justice requires

justice is not only be done, but that it also be seen to

done. In ny view, all courts of |aw nust be guided by

principl e.

"It is technically true, of course, that Judge El araby

not express an opinion on the specific question that he
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submitted" -- "that has been subnmitted to the Court by

General Assenbly of the United Nations. But it is

true that this question cannot be exam ned by the Court
wi t hout taking account of the context of the
Israeli/Pal estinian conflict and the argunents that wll

have to be advanced by the interested parties in

the case before the Court."

As a prelimnary matter, we note that Honourabl e Justice
Thonpson endorsed the entire findings of fact enbodied in the
mai n judgnent with the exception of evidence related to
canni balismand the permissibility of initiations. Honourable

Justice Thonpson also found that the facts that were
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by the Prosecution's evidence did not -- did prove the factua
guilt of the accused in some of the counts in the indictnent.

Where he differed fromthe main judgnent related primarily to

finding, raised proprio notu, that the accused were not guilty

the war crines for which they were convicted in the main

on the grounds that their actions were justified by the

of necessity and the doctrine of salus civis suprena | ex est.
The Defence teans contend and submit that Honourabl e

Justice Thonpson unilaterally invoked the defence of necessity

behal f of the accused and that this denonstrates that he hol ds

views on the overriding crinminality of the AFRC and the RUF.

this subm ssion the Court observes that the majority judgnent

the substantive case and the di ssenting opinion were both
publ i shed on 2 August 2007. However, the Chanber nmmjority was
not afforded the opportunity to and did not address the issue

relating to that defence of necessity solely because it was

rai sed by the Defence, nor did its applicability to the

circunstances of this case feature for determ nation at any

before the delivery of a mgjority decision.
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We, however, state here that whilst we accept that it is
cl ear and established as the Defence contends that Honourable
Justice Thonpson, unilaterally and ex inproviso, raised the
def ence of necessity without having given the parties a prior
opportunity to present their argunents on it, we are not
persuaded by the Defences' further arguments that he so raised
thi s defence because he holds and to again quote them "On the

overriding" -- "the views he holds on the overriding

of the AFRC and the RUF."

We observe that Honourable Justice Thonpson does not
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specifically refer to either the accused in the RUF case or

RUF itself in his opinion. Instead he speaks of the CDF

to restore the lawful and denocratically el ected government of
Presi dent Kabbah to power after the coup by the AFRC on 25 May
1997. \When addressing the issue of greater evil that would

justify the lesser evil of the actions by the CDF, Honourable

Justice Thonpson speaks of "tyranny, anarchy and rebellion,"

rebellion against a legitimte governnment of the State" and an

"intensely conflictual situation dom nated by utter chaos,

al arm and despondency" and the "imedi ate threat of harm

purportedly feared to wit fear, utter chaos, w despread

of inmense dinmensions resulting fromthe coup and intense

disconfiture, locally and nationally.” These are all quotes.
Havi ng so opined, we are equally of the view that the

expressions and terns used by Honourabl e Justice Thonpson as

outlined by the Defence in their submni ssions and which forned

basis for their introducing this notion, could be perceived or

under st ood or understood as aggressive, offensive and

to the interests of the three aggrieved RUF defendants and

created, even if the Learned Judge did not intend those
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consequences, an appearance of bias against their cause and

interests as the accused persons who have the right and are
entitled, as we have already observed, to be tried by a Judge
only if his inpartiality did not have the potential of being

considered on a first thought as having been conpronised to

detrinent and to those of their interests.

A review of the entirety of the CDF judgnent however

it clear that Honourable Justice Thonmpson is actually

to actions of both the AFRC and t he RUF. In the course of the
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CDF trial the Chanber took judicial notice that groups

referred to as the RUF and the AFRC and the CDF were invol ved

arnmed conflict in Sierra Leone and that the juntas | ost power

14 February 1998. The factual findings in the CDF judgnent

whi ch Honour abl e Justice Thonpson has expressed his tota

agreenent state that the CDF began to operate as an

in approxi mately Septenber 1997. The findings of fact are

replete with inferences to the CDF forces, fighting the RUF,

rebels and the juntas. |In the RUF case this Chanber has taken

judicial notice of the fact that the RUF forned an alliance

the AFRC shortly after the coup and that the | eaders of both
groups formed the governing body that exercised sol e executive
and |l egislative authority within Sierra Leone during the junta
period. W also took judicial notice of the fact that the
AFRC/ RUF al li ance continued after they were forced from power
about 14 February 1998.

It is therefore clear that the enenmy or force that the

is fighting inits finding -- in the findings in the CDF
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includes the RUF, the three nenbers of which are the accused

the present case. As a result, while Justice Thonpson nay

referred to the eneny of the CDF or the situation in Sierra

only in the abstract, it is reasonable to conclude in the

exi sting circunstances and having regard to the facts that

found to have been established, that he is actually referring

both the AFRC and the RUF when speaking of tyranny, anarchy

rebellion. The intensely conflictual situation and the fear
utter chaos, w despread viol ence are dinensions that he has
i dentifi ed.

The Chamber is of the view that Honourabl e Justice
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Thonpson's use of the term”evil"” is made in reference to

el aborating the test for necessity rather than in

the RUF as evil in the way that the Prosecution did inits
openi ng statenment or as advocated by the Defence.

A fair reading of his opinion | eads us to the concl usion
that he has not described the AFRC or the RUF as evil. The
Chanber notes that the separate opinion of Honourable Justice

Thonpson does not inplicitly or otherwise find that the AFRC

the RUF were involved in a joint crimnal enterprise as

by the Defence. Al though Honourable Justice Thonpson is using

the terns that were previously described and chal | enged by

motion, we find that the | anguage he is using does not

necessarily inmply crimnality. W find that Honourable

Thonpson di d not nake any findings with regard to the

of the actions of the AFRC and the RUF. The Chanber further
considers it relevant that the accused in the RUF case have
consi dered that persons within the RUF and the AFRC -- and the

AFRC committed terrible and horrible crines during the

Thus, if Honourable Justice Thonmpson had made findi ngs that
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crimnal acts were commtted by the RUF, this would not have

any different fromthe position already taken by the Defence.
The CDF judgnent found that the accused Fofana had

committed the war crimes of murder, cruel treatnent, pillage

col l ective punishnent and that Kondewa had commtted war

of murder, cruel treatnent, pillage, collective punishments

enlisting children under the age of 15 into the arned groups

and/ or using themto participate actively in hostilities.

are extrenely serious crines. As we have noted, Honourable

Justice Thonpson stated that he has agreed with the findings
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the accused are factually guilty of these crines.

Moreover, a review of the factual findings in the CDF
judgrment nmekes it clear that the CDF forces often enpl oyed
extrenmely heinous neans to comit these crinmes. Despite the
extrenely serious nature of the crines, Honourable Justice
Thonpson has accepted that these crinmes were excusable in the
face of a larger evil due to the application of the defence of
necessity. For the reasons we outlined above, we find that in

the context of the judgrment in which the opinion -- | wll

that again. For the reasons we have outlined above, we find

the context of the judgrment in which the opinionis witten

to the conclusion that this larger evil that was to be avoided

the CDF actions can only be actions brought by the AFRC and

forces.
In his comments Justice Thonpson states that he has no

crystal ball to discern defences that the accused in the RUF

be relying on. Although it is true that the Chanber cannot

predict the exact nature of the defences that will be raised

the Defence, it remains that there had been sone indication of

their own nature on record. At the tinme that the CDF judgnent
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was delivered, the Chanber had been hearing the RUF case for
three years. The Chanber had received the Defence pre-trial

briefs, had |listened to the open argunents, opening statenents

the Defence for Kallon and Sesay and had heard the testinony

the accused Sesay.

The Defence for Sesay has always maintained its

Its position is that the aimof Sesay was to fight justly and
legitimately for the benefit of freedomand liberty for the

people of Sierra Leone with a viewto the creation of a
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based upon fairness and denocracy. The Defence of Kallon

inits opening statement that the Kallon -- that the accused

Kal I on remai ned conmtted to the idea of denocracy. As a

it is clear that the issue of which side was fighting the

war" by fighting for denocracy is an issue that has been

in both the CDF and the RUF trials.

The Chanber reiterates that all Judges, independent in

performance of their functions, wthout fear or favour

or ill-will, are entitled to express their own opinions on the

| aw or otherw se. |Indeed, the Appeals Chanmber of the ICTY in

Furundzi ja case recogni sed that Judges have persona

and that absolute neutrality can hardly ever be achieved.

freedomto nake findings of |aw and of fact is undeniably
appl i cabl e to Honourabl e Justice Thonpson's opinion that the

def ence of necessity was applicable to the CDF case no matter

novel or controversial that opinion night be. An expression

such an opinion in that context, however, may indeed have

consequences and rai se concerns relating to inpartiality that
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must be exam ned and consi der ed.

The Chanber considers that the opinion of honourable --
that Honourabl e Justice Thonpson has expressed that the
conmi ssi on of serious war crinmes was excusabl e because of the

greater purpose of restoring denocracy can be distinguished

the opinions that were the subject of cases before the |ICTY

in the Furundzija appeal case the Appeal s Chanber found that

view that rape is a crinme is abhorrent and that those

for it should be prosecuted within the constraints of the |aw,

cannot in itself constitute grounds for disqualification. In

Cel ebi ci Appeal s Chanber -- the Appeals Chanber in the
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case, the Appeal s Chanber held that a reasonabl e and inforned
observer woul d expect Judges to hold the view that persons
responsible for torture should be prosecuted. The Chanber
considers that a reasonable and informed observer woul d not

expect a Judge to find that the commi ssion of serious war

was excusabl e because, considering the state of the law, it

anount to condoning the conm ssion of very serious crines.

After a careful consideration, the Chanber finds that

i ndicia of an appearance of bias have been established having
regard to all the circunstances by the | anguage used in the

separate opinion when it is understood and viewed in the

of the ongoi ng RUF proceedings.
Thi s finding, however, nmust also be appreciated in the

| arger context of the RUF trial and the Special Court for

Leone in general in the light of the standard applicable to
di squalification contained in Rule 15 and further defined and
anplified by the jurisprudence that ad hoc tribunals have
repeatedly stated that there is a presunption of inpartiality
whi ch attaches to Judges who are professionally equi pped by

virtue of their training and experience for the task of fairly
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determning the issues before themby applying their mnds to

evidence in a particular case. The Defence nmust therefore

sufficient evidence to satisfy the Chanber that the Judge is

i mpartial
In the Celebici case the ICTY Appeal s Chanber hel d that
there was a high threshold to reach in order to rebut this

presunpti on and thus the reasonabl e apprehensi on of bias nust

firmy established.

Thi s approach was recently confirmed again in the nedia
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case whose deci sion has been published in French and | woul d

it:
[ French spoken]

And unofficially translated it is that the Appeals

it is footnoted, that the Appeals Chanber reaffirns that all

Judges benefit fromthe presunption of inpartiality which

be easily negated. In the absence of any proof to the

it is normal to presune that Judges are in a position to keep

their spirits free fromall convictions or persona

which are not pertinent. It is, therefore, in this regard the
responsibility of the appellant who seeks to question the
inmpartiality of a Judge to produce before the Appeal s Chanber
solid and sufficient evidentiary proof in order to succeed to
negate this presunption of inpartiality.

The reasons for this presunption of inpartiality in the
i nternational context are many. The |ICTY Appeal s Chanber has

enphasi sed the reason for this high threshold is that just as

real appearance of bias on the part of a Judge undernines

confidence in the adm nistration of justice, it wuld be as
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of a potential threat to the interests of the inpartial

adm nistration of justice if Judges were to disqualify

on the basis of unfounded and unsupported all egati ons of

bi as.

Furt hernmore, the Judges of the international tribunals

required to be persons of high noral character, inpartiality

integrity when they are appointed by Article 13 of the

Before taking up their duties the Judges of the Special Court

were required under Rule 14 to make a solemm declaration to

honestly, faithfully, inpartially and conscientiously.
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Thi s Chanber has repeatedly observed that it is conposed

prof essi onal Judges who are certainly capable of not draw ng
i nferences w thout proper evidential basis or foundation
Similarly, the Appeals Chanber of the ICTY and the |ICTR have
found that it nust be assuned that international Judges can
di sabuse their minds of any irrelevant personal beliefs or
predi spositions and are professionally equi pped by virtue of

their training and experience for the task of fairly

the i ssues before themand applying their mnds to the

in the particular case. The Chanmber al so considers it

significant that the Judges of the Trial Chanber sit as a

of three Judges.

The Chanber further adopts the finding of the Suprene

of South Africa in the case of the South African Rugby

Uni on deci si on where the Judges said that:
"The reasonabl eness of apprehension of bias nust be
assessed in the light of the oath of office taken by the
Judges to administer justice without fear or favour; and
their ability to carry out that oath by reason of their

training and experience. It nust be assuned that they
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di sabuse their mnds of any relevant personal beliefs

predi spositions. They nust take account" -- "take into

account the fact that they have a duty to sit in any

in which they are not obliged to recuse thensel ves."
The Chanber notes that Honourabl e Justice Thonpson has

clearly stated in his comments that he is bound by the

to issue a judgnment in the RUF case that is exclusively based

whet her or not the Prosecution has proven on the basis of the

evi dence adduced only in that proceeding the guilt of each of
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accused beyond reasonabl e doubt. W find that in his separate

concurring and partially dissenting opinion he made no

or expressed views on -- views or opinions with respect to the

accused thenmsel ves or their alleged crinminality. In addition,

has not made any findings about issues in the RUF trial

As the jurisprudence nakes it clear, the fact that a

has heard evi dence and taken a position in different cases
arising out of the sane evidence is not a cause for

disqualification. The inportant question instead is whether

Judge can adjudicate on the new natter with an inpartial nind

unprejudi ced manner. W note in this regard that the evi dence

presented in the CDF case was alnost entirely different from

in the RUF case.
In the light of all the foregoing, the Chanber concl udes
that even though it has found sone indicia of apprehension of

bias in the chall enged opini on of Honourabl e Justice Thonpson,

are satisfied that this conclusion is not sufficient to

the high threshold standard that has been set and established
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the jurisprudence of international criminal tribunals on

or the disqualification of a Judge in an internationa

tribunal and therefore does not rebut the presunption of
inmpartiality, nor does it firmy establish a reasonable
appearance of bias on the part of Honourable Justice Thonpson.
W so do find and hol d.

Accordingly, and for these reasons, the notion is

inits entirely and this judgnent is done in Freetown, Sierra
Leone, on the 6th day of Decenber 2007.

As we did indicate, we are predisposed to granting | eave

appeal because this is a very inportant matter and it is
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before us for the first time and we have taken our tine to

at the law and the jurisprudence on it and we do not want the

matter to rest here. W want it to be tested further and we

grant, we stand by our word that we will grant |eave to appea
fromany other parties who woul d seek to appeal so that we can

have a second opinion fromthe Appeals Chanber. But as far as

are concerned the matter rests here and when we resune in

Honour abl e Justice Thonpson will join us on the Bench until a
further order is made.

Yes, M Jordash, | think M Rapp is ceding the grounds

you.

MR JORDASH: Do | understand Your Honour correctly that

shoul d make, if we want to seek an appeal, we should make the
application now orally and Your Honours will --
PRESI DI NG JUDGE: No, no. You can meke it today. You

don't need to nake it too long. | nean, it's not reopening

i ssues which we have determined. You will nake it and j ust
concentrate on the basics, you know, that are required.
MR JORDASH. So we have to make a written application?

PRESI DI NG JUDGE: A witten application, yes.
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MR JORDASH: For | eave?

PRESI DI NG JUDGE: For |eave, yes, and we shall respond

it. We can respond to it at any time because we have the
procedure, you know, and there are rules to render decisions

electronically on the authority of the President of the Court

we are taking steps for that |eave to be granted at any tine

t he subm ssions would all be in.

MR JORDASH: The Prosecution and Defence net this

before the judgnent and | think --

SCSL - TRI AL CHAMBER |
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PRESI DI NG JUDGE: Can M Rapp nmaybe update us in this?

you nmeet with M Rapp?
MR JORDASH:  Yes.

PRESI DI NG JUDGE: Good. Okay. Al right, M Rapp

MR RAPP:  Your Honours, M President, may it please the
Court. We did neet this norning. GCbviously we knew that this
was a very inportant issue and we very nuch appreciate the
| earned deci si on by Your Honours, but both the Prosecution and
the Defence were of the view that whatever the decision

particul arly because there had been previously a

deci sion by the Appeals Chanber, it was inportant that there

an appeal and that every effort be made to expedite that

and we di scussed and agreed that we would jointly nove for

certification, whatever the decision was, and that we woul d

if possible for a decision on that orally by the Trial Chanber
because we further anticipated approachi ng the Appeal s Chanber
and asking for an accel erated debriefing schedul e that m ght
permit all submissions to be made in the natter before the
judicial recess, which obviously involves heavy lifting by the

various teans and by the Prosecution, but we think it
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to nove this matter forward. W recognise, of course, that

i ssue of certification under 73(B) involves a show ng of
exceptional circunstances.
PRESI DI NG JUDGE: And irreparabl e prejudice.

MR RAPP: And irreparable injury to a party. W

as Your Honours | think have opined, that that standard could

met in this case and that Your Honours are inclined, know ng

i ssues, to grant such a notion. Qur sinple concern is that if

file something jointly we then await for the ruling in witing
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and then frankly it would be difficult to make even the first
submi ssi on before the judicial recess and we will be briefing

these matters in January. So with due respect we'd ask that

joint notion for certification be heard and granted here

under st andi ng that that's an exception to the general rule of
73(A) which is that motions are filed in witing and heard and
deci ded wi thout [indiscernible].

PRESI DI NG JUDGE: So, in effect, the application you're

maki ng, you know, after consulting with the Defence, is that

time around, because of the urgency and the extraordi nary
situation, you want the certification to be nade or rather the
application to be nmade orally and the certification to be done
orally today. |Is that what you're suggesting?

MR RAPP: That's exactly correct, Your Honour
M President.

PRESI DI NG JUDGE: Thank you, M Rapp

MR JORDASH. Could | buttress what ny learned friend has

just said? It may be the only way to keep the trial date of -

the next trial date of 10 January. Any slippage at this end

wel| affect that date. W' re very concerned to keep that date
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and the tinetable we propose is as ny learned friend has set

with expedited pleadings with the application for appeal
response and reply in before the judicial break

PRESI DI NG JUDGE: Right. Thank you, M Dunbuya, do you
have any observations on this?

MR DUMBUYA: No, My Lord. |'min agreenent w th what
M Jordash has just said.

PRESI DI NG JUDGE: Yes, okay. M Cammegh, may we have

conments on this please.
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Page 38

what

13:24:13 5

Wway
8
9

13:24: 36 10
pr oceedi ngs?

11
12

13

14

13:25: 02 15
on

16
17
18
19

13:25: 20 20

SESAY ET AL

6 DECEMBER 2007 OPEN SESSI ON

MR CAMMEGH: M Jordash has just said it. | can just
re- enphasi se the inportance of what he just said.
PRESI DI NG JUDGE: Thank you

JUDGE BOUTET: M Jordash, | would like to understand

you nean by being able to proceed on 10 January given our

deci si on, whether you appeal or not and whet her your decision

rendered by the Court of Appeal. From ny understanding the

we have proceeded up 'til now does not stand in the way to
proceed ahead. The fact that you appeal does not suspend the

proceedings in this Court. Howis this to delay the

MR JORDASH. | suppose the answer to that is, it depends
what view Your Honours took of the appeal and it depends what

vi ew t he Appeal Chanber took of the appeal. Once seized of

they may take the view that proceedi ngs should be suspended.

JUDGE BOUTET: | can tell you that ny viewis very clear

this, it does not suspend. [Indiscernible] But we have not
di scussed that but this is ny viewon it, | would inagine that
this is shared in the Trial Chanber.

MR JORDASH: Absol utely.

JUDGE BQUTET: Just to make sure that you know where we
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stand at the trial

Appeal s Chanber obvi ously.

to seize of this while they are hearing the appeal

have to conply with that.

it, business as usual

I'"'mnot sure we can speak on behal f of

As | said, if they order this

But for the tinme being, it

well, we

is as |

We just come back and proceed in

That's as clear as it can be fromny perspective and | would
not to speak on behalf of the Presiding Judge because -- but
think it is a viewthat is generally shared by the Trial

and, as | say, it does not preclude any appeal to be
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[i ndi scernible].
PRESI DI NG JUDGE: And the fact that you have filed the

appeal before the Appeal s Chanber does not preclude us, you

from goi ng ahead as ny col |l eague has said because we are

to have put ourselves on course and we woul d proceed, unless,

unl ess the Appeal s Chanber issues an order saying that we

not proceed until they have nade a determnation in the appea

that you are going to take agai nst our decision. As | said,

are very prepared to accel erate ot her procedures which woul d
enabl e you to nove fast on this and we have never in the
experience of this Court given our decision in advance on any

interlocutory matter, but in this one we have said: Look, it

i mportant and we have to informthe parties that because of

i nportance and the gravity of the decision that goes with this
matter, we have to grant the parties | eave to appeal and to
certify the appeal accordingly.

MR JORDASH: And | suppose what we're asking is that,

Your Honours have arrived at that view and that decision, that

sinply, | suppose, save sone time, save sone resources and
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straight into drafting our application for appeal. It seens a

little -- it seens a little difficult to draft an application

|l eave in light of Your Honours' comments that Your Honours are
going to grant leave. It seenms a little difficult, especially

since |I'd rather be doing other work or no work. W would

say it could save tinme, it could save the parties work. The

accused are extrenely concerned about the application, the

application, and will be concerned about Your Honours' ruling.
W will need to discuss that with our respective clients, but

certainly it would assist ny client to nove as swiftly as
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possible to a final resolution of the issue. And | know
certainly M Sesay will focus on the comments concerni ng sone

indicia of the appearance of hias and it nay be that the

way to get to the end of these issues is best for the Court

certainly, | would submt, best for my client.

PRESI DI NG JUDGE: Well, M Prosecutor, |earned counsel,

woul d stand down this session for just a few nminutes. W wll

resune and |let you know what our position is on this mtter.

[indiscernible] stood down and --

JUDGE BOUTET: And please, we say a few ninutes, it wll

a few mnutes. W're not asking of hours here.
PRESI DI NG JUDGE: A few minutes, please. Right. So we
would rise and we will resune in a couple of m nutes.
[Break taken at 1.28 p.m]
[ RUFO6DECO7B - JS]
[ Upon resuming at 1.50 p.m]

PRESI DI NG JUDGE: Well, we are resunming the session

now. W thought it would be snappy, but it takes tinme to

at these decisions even with an anput ated Bench of two Judges.

M Prosecutor, |earned counsel for the Defence, we have
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decided to take the argunents orally on the application for

under section 73. | know this has not been our tradition al

al ong. We have al ways worked on witten subm ssions and that

why we were instead and before these proceedi ngs naking

provi sions for signing the decision and granting the |eave
electronically, but | think that we have been persuaded by the
submi ssi ons you've nmade and we are prepared to take your

argunents for |eave to appeal orally. WIIl you pl ease be

very brief because we don't intend, you know, to stay here for
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too long, but let me get it very clearly. The |earned

Prosecutor, do | understand you to be joining in the

for |l eave to appeal as well?

MR RAPP: That is correct, Your Honour

PRESI DI NG JUDGE: That is correct.

MR RAPP: | understand the burden is on the party that's
appeal i ng, though we accept that the nerit exists. W believe

that were this matter to proceed with Justice Thonpson and

to be no interlocutory appeal and then the Appeal s Chanber

the side that this decision to be made inproperly or that it

incorrect, and the only remedy at that point would be a

and the period of detention would be so extended at that tine
that we really don't think that the injury would be reparable.

So under the circunstances we believe that this is -- that

is potential irreparable injury.
| do want to nake one point in response to what Your
Honours have said earlier. Certainly we do not believe that

there should be a stay of this decision. The Trial Chanber

to determ ne whether there is a stay. A grant of |leave to
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or a certification does not work as a stay. W would oppose a

stay. We would oppose a stay of the appeals if the matter

then to be appeal ed to the Appeal s Chanber. W believe that

case can go forward on 10 January with the three Justices and
then even if there is no decision by the Appeal s Chanber, a
decision will come in due course

We think, however, that there are advantages in

accel erating the process so that the question is resolved in

case as soon as possible, and for that reason we have asked

this accel erated decision on certification and also we will be

SCSL - TRI AL CHAMBER |



Page 42

schedul e.

e
13:58: 00
t he

cal endar

i ssues

13: 58: 26
now

pressure,

13:58:51
we

an

10

11

12

13

14

15

16

17

18

19

SESAY ET AL

6 DECEMBER 2007 OPEN SESSI ON

aski ng the Appeal s Chanber for an accel erated briefing

Thank you, very rmuch.
PRESI DI NG JUDGE: Thank you. Certainly we are of the

opi nion that you have expressed, M Rapp, and we would go on

have already stated that we are going on conme January 10 with

case and that the appeals process would not affect the

of the proceedings which is already schedul ed and we woul d be
sitting as three Judges until our decision, if it would, is

overturned by the Appeals Chanber. That is when the other

in the case will have to be considered, and we think that for

we are on the right track and we woul d hear that.
And | think we would al so advise, you know, that | wll

tell you where we are coming from W were under such

and we can talk about it now, but we were under such pressure

preparing this decision, you know, that we were thinking that

were only comng here -- "Ch, why don't we cone here and issue

oral decision, you know, saying that we grant the notion, we
don't grant it." But we felt that it was a matter of such

i mportance that a decision should be pronounced on all the



13:59:12

ask

deci si on

13:59: 34

possi bl e

hands.

20

21

22

23

24

25

26

27

28

29

ram fications of this case. | think within the context and in

the spirit of your accelerating spirit you would -- you night

the Appeal s Chanber to deliver, maybe if they cannot neet to

deliver a substantive decision, to issue a prelininary

as to whether they agree with us or not and then to deliver a

reasoned decision later. It is possible. | think it's

and -- yes.

JUDGE BOUTET: But we are not trying to bind their

PRESI DI NG JUDGE: No, we don't at all

JUDGE BOUTET: We recognise their authority in this
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respect.

MR RAPP: |In that regard, Your Honours, the Prosecutor -

the O fice of the Prosecutor very nuch appreciates the | engthy
deci sion today and the review of the jurisprudence including

cases that are not yet translated that are coming fromthe

PRESI DI NG JUDGE: M Prosecutor, you know we were

to receive it on 28 Novenber. 28 November. That was when we
received it. So we were very -- we were updated. W were

| ooking for everything that would enrich our decision and we
couldn't miss out on that nedia case and the position taken by
the Appeal s Chanber in the |ICTY.

MR RAPP: And we submit that, having had your opinion

having dealt with all of those precedents, that will nake |

it considerably easier the job of argunent by the parties

So that's one of the reasons we want to nove as quickly as
possi ble. Thank you
PRESI DI NG JUDGE: Thank you. Right, M Jordash? You
certainly intend to appeal and so you're asking for |eave?
MR JORDASH: Yes.

PRESI DI NG JUDGE:  Yes.
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MR JORDASH. It's an application for |eave to appeal the

deci sion rendered today pursuant to Rule 73(B). W would

that the circunstances are exceptional and | eave shoul d be
granted to avoid irreparable prejudice to the Defence.

Dealing briefly with the exceptional circunstances, we
woul d submit this is a novel situation. It may not be a nove
i ssue insofar as there has been similar applications, but | am
unaware of any simlar -- any application which has involved a

Judge at this stage of the proceedings --
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PRESI DI NG JUDGE: You're right, M Jordash, we did our
research and we couldn't find a sinmilar case, you know. It is
novel and we knew that we were treading on very virgin grounds

and that is why we don't pretend to have found a solution and

thought that it should nove on ahead.
MR JORDASH. Yes, and it's particularly novel, | would

submit, in light of Your Honours' findings that the |earned

has evinced sone indicia of the appearance of bias. So, in

of that finding, and yet Your Honours have applied a standard

that --
PRESI DI NG JUDGE: That's right.

MR JORDASH. -- that certainly, in our submni ssion, makes

a point of inportance to international crimnal |aw
PRESI DI NG JUDGE: Absolutely. W agree with you

because -- we agree with you entirely because your battle,

the battle on appeal would be between the finding of the

you know, of bias, and the high threshold that has been fixed,
you know, by international crimnal tribunals.
MR JORDASH: Exactly.

PRESI DI NG JUDGE: That would be the crux of the matter.
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MR JORDASH. The rel ationship. Exactly, and the

rel ati onship between the two | think is unique insofar as how

two relate to each other and whet her Your Honours' decision is
correct or otherw se. I wll --
JUDGE BOUTET: W don't feel offended, M Jordash.

PRESI DI NG JUDGE: W don't feel offended at all. |

we have judicial mnds. Wen you are a Judge you nust be open

judicial challenges and you nust take them very sportively and

think that has been our attitude all along.
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MR JORDASH. |'mgrateful.
PRESI DI NG JUDGE: Thank you

MR JORDASH. And, secondly, we would submt a decision

the Appeal Chanber is inportant to avoid irreparable prejudice

the accused who, in the absence of a final resolution, will be
faced with an ongoing trial, and we would subnmit any prejudice
whi ch accrues could not be cured by a final appeal. At that

stage nuch time will have been lost. Evidence may well have

| ost or downgraded or degraded, and we woul d submit that

is also satisfied. Those are ny submi ssions.

PRESI DI NG JUDGE: Thank you, M Jordash. M Dunbuya?

you associ ate yourself with -- or do you have sonething to

MR DUMBUYA: M Lord, | do not have anything to add.
totally support the application of my |earned coll eague,
M Jordash, in respect of ny client, M Kallon

JUDGE BQUTET: And do you apply for |leave as well?

MR DUMBUYA: Yes, in that regard | apply for |eave.

PRESI DI NG JUDGE: M Canmegh, it's your turn

MR CAMMEGH. Very briefly.

PRESI DI NG JUDGE: Maybe you're not applying for |eave to
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appeal
MR CAMMEGH. |, in fact, am Your Honour, | too rely on

Rule 73(B) and cite exceptional circunstances and the

in our subnission of |eave to renove any irreparable prejudice

the Defence. Can | reiterate what M Jordash said about the

that Your Honours have cited indicia of perceived bias or you
have evinced as such, and it's apparent that --

PRESI DI NG JUDGE: And, M Canmmegh, we did that very,

advi sedly. Very advisedly.
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MR CAMMEGH: | think the length and the breadth of the
i ssues covered by Your Honours' judgnent, | may say -- if |

say so, is testinmony to the ampbunt of work that Your Honours

i ndeed, the legal officers have done over the | ast week or so.
We are very grateful for that.

The second issue that | would like to refer to and cite

part and parcel of what | say are exceptional circunstances

Your Honours' factual finding, having anal ysed both the

in the CDF case and the dissenting opinion of M Justice

Thonpson. Your Honours | believe today stated that you found

eneny, as cited by Judge Thonpson in his dissenting opinion

as was averred by the Defence in our appeal, conprise both

and RUF. That was -- it might be said that the nost

pl ank, certainly so far as the Gbhao team are concerned and

was a joint application, a joint appeal, and the fact that

Honours appear to have endorsed what we averred, ie, the eneny
conprise AFRC and RUF, should, on its own, substantiate an

exceptional circunstance which shoul d demand that |eave for
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appeal be granted in this case. | don't think there's

el se | need add.
PRESI DI NG JUDGE: Thank you. | nmean, we just -- we just

had to, you know, dissipate the cloud that surrounded, you

the issue of identifying who the eneny was, who the evil was.

put that -- we put those comments as agai nst the subni ssions

the Prosecution in that issue and we thought that there was no

scintilla of doubt, you know, that that was it. | nean, we

made our findings and --
MR CAMMEGH: Yes.

PRESI DI NG JUDGE: -- and we | eave the rest to the
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jurisdiction.

MR CAMMEGH: | should add, of course, that | would not

confining my grounds for appeal on those two issues |'ve just

flagged up. We've had very little notice, but those are the

nmost i medi ate ones that came to mnd
PRESI DI NG JUDGE: Absol utely.
JUDGE BOUTET: And as you know, we don't have to nmke

pronouncenent on grounds of appeal. W' re not here on an

PRESI DI NG JUDGE: No, no, no. W don't even need to see
your grounds of appeal. It's -- the certification is based on
exceptional circunstances and irreparable danage. That's all

MR CAMMEGH: Thank you very nuch, Your Honours.

PRESI DI NG JUDGE: Thank you. Does the |earned

M Rapp, have sonething to add?

MR RAPP: Very little to add, Your Honours. GCbviously I
bel i eve a good case has been made for the exceptiona
circunmstances and the fact that there be irreparable harmif

certification were not granted. | think it's inportant to

that while we join in this application, that we believe that

opi nion was well reasoned and we will be supporting its
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affirmance in this proceeding, but it is inportant that the

matter reach the Appeal s Chanber which previously dealt with

case of Justice Robertson and nmake a final decision on the --

PRESI DI NG JUDGE: And Justice Wnter as well.

MR RAPP: Yes, exactly. So these issues need to be
resol ved and as expeditiously as possible. So thank you very
much, Your Honours.

PRESI DI NG JUDGE: Thank you, |earned Prosecutor, and we

del ayed because we were drafting our order, you know, in this
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regard and this is our order: Honourable Justice Benjann

Mut anga 1toe, Presiding Judge, and Honourable Justice Pierre

Boutet of the Trial Chanber -- of Trial Chanber | of the

Court, seized of the oral application made jointly by the

Prosecution and the Defence for |ssa Hassan Sesay, Morris

and Augustine Gbao and the Prosecution, on 6 Decenmber 2007

seeking | eave to appeal the decision on the Sesay and Gbao

for voluntary w thdrawal or disqualification of Honourable
Justi ce Bankol e Thonpson fromthe RUF case, noting the
submi ssi ons nade in support of this application and that were

advanced by the parties in their oral subnmissions, |I'm

that the interests of justice in these particul ar

and the application for |eave to appeal be nade exceptionally

means of an oral application, and pursuant to Rules 7, 73(A)

73(B) of the Rules of Procedure and Evi dence, and again,

to the provisions of Rule 16 of the Rules of Procedure and

Evi dence, hereby issue the follow ng decision: Rule 73(B) of

Rul es establishes a standard whi ch governs appeal s and notions
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for interlocutory relief. According to Rule 73(B), the

may give |l eave to appeal in exceptional circunmstances and to
avoid irreparable prejudice to a party. The standard is
conjunctive as can be deduced fromboth the plain and litera
interpretation of the Rule and this Chanber's settled
jurisprudence on the subject.

The Chanber has defined exceptional circunstances for

purpose of Rule 73(B) in these ternms: Exceptiona

may exi st dependi ng upon the particular facts and

where, for instance, the question in relation to which | eave

appeal is sought is one of general principle to be decided for
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the first time or is a question of public international |aw

i mportance in these -- upon which further argunent or decision

the appell ate | evel would be conclusive to the interests of

justice -- interests of justice, or where the course of

m ght be interfered with or is one that rai ses serious issues

fundanental |egal inportance to the Special Court for Sierra

Leone in particular, or international crimnal |law in general

sonme novel and substantial aspect of international crinina

for which no guidance can be derived fromnational crinina

syst ens.

As regards the requirenment of irreparable prejudice,

Chanber has previously held that the expression refers to the

prejudi ce that nay not be renedi abl e by appropriate neans

the final disposition of the trial

G ven the joint oral subnissions nade by the parties on

seriousness, urgency and exceptional nature of the issues

in this application, the Chanber is satisfied that both prongs

the tests have been net and satisfied.
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The Chanber clearly raises an issue of fundanental |ega
importance to -- of the matter clearly raises an issue of

fundanental |egal inportance to the Special Court of Sierra

and for international crimnal |aw generally as it deals with

serious and fundanental issue of the standards to be applied

determning the disqualification of one of the Judges in the

Chanber, a matter that has not previously been addressed by

Chanber -- by this Chanber.
Furt hernore, the Chanber is of the viewthat the parties
woul d suffer irreparable prejudice if this issue was not dealt

with at an appellate | evel as expeditiously as possible.
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For these reasons, the application for |eave to appeal

whi ch has been nmade by all the parties in this case, | mean

Prosecution and the three Defence teans, is granted. This is

done in Freetown, Sierra Leone, this 6th day of Decenmber 2007

it is signed by Honourable Justice Benjanin Itoe, the

Judge, and Honourable Justice Boutet. W wanted to nake it an
oral decision, but, with exception, we will file it for the

record so that they can be available for the records of the

of Appeal to see how we've cone to arriving at this decision

the sane day. Again, it has been dictated by the urgency and

extraordi nary circumnmstances that surround this case and the
i mportance of the legal issues that have to be considered on
appeal

So this is our decision and | don't know if there are
any -- M Learned Prosecutor have any -- right.

The scheduling order for the Easter vacation, yes, would
be -- will be published and you will know before you | eave on

Saturday. You said the Defence team said they were | eaving on

was it on Saturday or so? Well, anyway, |'msure they will be

published any tinme. Tonorrow? No, |'msure you will have the
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orders before you do | eave

JUDGE BOUTET: It should be before the end of the day
t oday.

PRESI DI NG JUDGE: Before the end of the day today, yes.

I would Iike to nention here the inminent departure of

of our very dedicated staff, and this is Mss Erica Bussey,

know, who has been a very inportant chain in our industry

produci ng judicial decisions. She has been wonderful and a

responsi bl e person who has given the very best of herself and
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her professional competence, you know, to -- and placed it at
service of the Chanber. W are very sad to nmiss her. |In

we wanted her to stay, but | think she had sone other options
whi ch she has to pursue and we cannot stand in the way of any
staff who want to pursue their careers el sewhere.

I am sure that she knows we are very sincere about this

that we wish her all the best and want to thank her for her
i mmrense contribution in noving the process forward as a | ega

advi ser in her Chanmber. W wish her well in the pursuit of

career wherever she may be going to, and | have al ways said

the world is a global village and sone day you never know

we woul d nmeet sonewhere, sonehow, and -- but the inportant

is for her to keep in touch with us and exchange the

she's having over there to enrich us here as well. W stil
consi der her as a nenber of our Chanber. So we thank her
Right, this said -- yes, M Jordash?
MR JORDASH: May | second Your Honour's remarks? | note

that we are losing a second one in a short tine and it is a
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PRESI DI NG JUDGE: Thank you for your support. Thank

There is nothing el se on the agenda and this is ny

I think that | would only have to thank the | earned

M Rapp, and the nenbers of the Defence teans for making our

session that is ending today very, very successful. W w sh

all a very safe travel to your respective hones and above all

wi sh you a very happy Christmas and a merry New Year. W |ook

forward and we hope that God wills it that way that we start

proceedi ngs on the 10th with the status -- on 9 January with
status conference and on the 10th with the actual trial. So
is to put the Defence on notice that we intend -- we need to
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a witness on the stand on 10 January 2008. And as | again

you know, that unless in between tinme we are asked not to, we
woul d be sitting as a Bench of three until such a tine that a
contrary deci sion would be served on us.

So, this is it. Thank you very nuch. For the audience,

wi sh you a happy Christrmas as well and a prosperous New Year

woul d resurmre here on 9 Decenber -- of January, |I'msorry,

and we wish all of you success in all your preoccupations.

you very much and have a wonderful day. The Chanber rises
pl ease.

[ Wher eupon the hearing adjourned at 2.15

to be reconvened on Wednesday, the 9th day

January 2008 at 10.00 a.m]
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