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Special Court for Sierra Leone
Outreach and Public Affairs Office

PRESS RELEASE

Freetown, Sierra Leone, 16 August 2013

Government of Sierra Leone to Enforce Sentences of Special Court Contempt Prisoners

The Government of Sierra Leone will take over responsibility for Special Court prisoners serving their
sentences in Sierra Leone after the closure of the Court later this year, under the terms of a Memorandum
of Understanding (MOU) between the Special Court and the Government of Sierra Leone.

The MQOU, signed this week by Special Court Registrar Binta Mansaray and Sierra Leone’s Attorney-
General and Minister of Justice, Franklyn Bai Kargbo, establishes terms for the handover of the Special
Court’s detention facility to the National Prisons Service.

The facility forms part of the larger detention block that was handed back to the Government in 2010.
Sentences will be enforced by the National Prisons Service in accordance with international standards,
with costs to be borne by the Special Court and, after closure, the Residual Special Court for Sierra Leone.

There are currently three prisoners at the facility, serving sentences of between 18 and 30 months on
contempt convictions.

#END

The Special Court is an independent tribunal established jointly by the United Nations and the Government of Sierra Leone. It
is mandated to bring to justice those who bear the greatest responsibility for atrocities committed in Sierra Leone after 30
November 1996.
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Sunday, 18 August 2013

Liberia's president marks decade of peace

JONATHAN PAYE-LAYLEH,

MONROVIA, Liberia— Liberia President Ellen Johnson Sirleaf celebrated a decade of peace on Sunday
by attending a prayer service held at the scene of one of the worst massacres recorded during the country's

14-year civil war.

The service at St. Peter's Lutheran Church in Monrovia marked the 10-year anniversary of a peace accord
signed in Accra, Ghana.
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In this Aug. 11, 2003 file photo, Liberian ex-President Charles Taylor, carrying his staff, leaves with wife Jewel Howard-
Taylor after officially handing over the power of the presidency to his Vice President Moses Blah, at the Executive Mansion in
the Liberian capital Monrovia. The ex-wife of former Liberian President Charles Taylor said Aug. 11, 2013, that the convicted
war criminal made ““the ultimate sacrifice” by exiting the country 10 years ago today, an event that effectively ended a brutal

14-year civil war that claimed 250,000 lives. (AP Photo/Ben Curtis, File)



Accompanied by high-ranking officials including Vice President Joseph Boakai, Sirleaf listened to a
grisly retelling of the July 1990 massacre at the church carried out by fighters supporting then-President
Samuel Doe. Because of their ethnicity, displaced Liberians who had gathered at the church were
suspected of backing a rebel faction headed by Prince Johnson, and hundreds were killed by Doe's
fighters.

Less than two months later, Johnson would personally oversee Doe's torture and execution.

"We became worse than wild animals. We became barbaric," said Bishop Jensen Seyenkulo, who led the
service on Sunday that moved some in the church to tears.

"Today, we celebrate and give thanks for what God has brought about_the peace we have," Seyenkulo
said.

Around 250,000 lives were lost during 14 years of on-and-off fighting that devastated the West African
nation's infrastructure and institutions. Sirleaf, who won a share of the Nobel Peace Prize in 2011 before
being elected to a second term, has been praised for consolidating peace, attracting foreign investment and
securing debt relief.

But critics accuse her of not going far enough to root out corruption in her administration. And they
question how much her government's development projects have improved the lives of ordinary Liberians,
taking particular issue with large-scale agricultural and forestry concessions that have dispossessed some
rural poor.

Following Sunday's service, Sirleaf sent a mass text message urging Liberians to "strengthen our bonds
and prosper together," she wrote. "I thank God for ten years of peace and for your contribution to this
great achievement."
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Liberia: Model's Yaya Nimley Says He Has "No Regret’ for War to Remove Charles Taylor

This August marks ten years since perhaps one of the most gruesome and bloodiest civil wars in recent
human history came to an end, when former Liberian President Charles Taylor relinquished power and
fled to exile in Nigeria. The war is said to have claimed the lives of about 200,000 Liberians and still
remains the pinnacle national decisions as the country celebrates the decade long peace.

On Thursday the Ministry of Information held a discussion with key negotiators of the Accra Accord as
panelists looking at what lead to the final rounds of peace talks. The all-men panel who decided the

fate of thousands of women and children back in 2003; were seen laughing and posing for photos after
they talked about their compelling political, military and material interests; which were all reasons for the
war as they saw necessary.

Thomas Yaya Nimely, former leader of the defunct Movement for Democracy in Liberia (MODEL) told
the audience that he has no regrets for waging war on the tyrannical regime of Taylor even though many
died as a result.

"You ask me if | have regrets, let me tell you... If I am medical personnel. When | go to deliver and the
baby cannot come out normally and the doctor has to make the ultimate decision to choose who lives

or who dies. When the doctor makes that decision to kill the baby and let the mother live he regrets the
decision. But he made the decision based on sound reasonable medical advice."”

Nimely said, "Do | regret the death of people yes I did but it was the right decision. Had it not been done
you would not have been here. If | ask where were you, you will say | was on the refugee camp."

Yet another piece of the puzzle was put together when Conmany Wesseh made striking revelation of his
assistance to Taylor in his quest to launch the beginning of the war that lasted fourteen years.

"I had run away from Mr. Doe. Taylor knew we were there and then he approached us, approached me in
particular because when he tried to get in touch with the Libyans they said no we know somebody from
the student movement that's how we connected.”

Recounting when he served as Chief negotiator of the then government of Charles Taylor, Information
Minister Lewis Brown who also formed part of the discussion asserted that when his delegation arrived in

Accra, Ghana on the peace accord's mission, they were playing with a number of competing interest.
"The country was clearly factionalized. There were competing interest; at the center of it all was the
government. On the one hand, there was the competing political interest. Then there also happen to have

been the military interest which Thomas spoke about and then there was the international interest.”

Brown said the Comprehensive Peace Accord was heavily reliant on the moral guarantee of the
international community and other players but it took the resilience of the people of Liberia to achieve



every aspect of its agreement. "For instance all of the promises for the DDRC were not close to being
fulfilled when these groups stepped up and proceeded,” he said.

For Nimley, societal ills that were responsible for the war are still occurring in Liberia.

"There are a lot of qualified people. Let Liberia come first and if Liberia comes first then Liberians will
come first. All of you who been to Ghana when was the last time you saw a Liberian working in the

Ghanaian government? In Nigeria when was the last time you saw that? We came back here to create
Liberia for Liberians."”
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The International Criminal Court and Its *Small Fry Justice'

Created to punish perpetrators of the world's serious crimes, the International Criminal Court is yet to live
up to its promise. The ICC's focus on situations in Africa and its unwillingness to prosecute powerful
violators of human rights and humanitarian law suggests that other forces are infl uencing its functioning.

The South Asia Human Rights Documentation Centre is located in New Delhi.

Established in 2002 with the purpose of punishing individuals who commit serious crimes that cannot or
will not be addressed at a national level, the International Criminal Court (ICC) can assert jurisdiction
over crimes against humanity, genocide, war crimes, and, as of 2017, crimes of aggression.* Cases come
before the ICC in three ways — (1) a referral from a state that is a signatory to the ICC statute; (2) at the
initiative of the ICC’s prosecutor; (3) or from the United Nations Security Council (UNSC). In the first
two, the state in which the crime was perpetrated or the accused’s state of nationality must be a party to
the ICC statute. A state which is not a party to the ICC statute may consent to the court hearing the case
on an ad hoc basis. If the UNSC refers a case to the ICC, the court has jurisdiction regardless of the state
involved being a party to the ICC statute.?

Eighteen cases from eight states have been brought before the ICC. Of these, two were initiated by the
prosecutor, four via state party referrals, and two from UNSC referrals. All eight states in which
prosecutions are taking place are African. This has led to protest from African states, and the African
Union (AU) holding that the ICC is targeting Africans (Africa Legal Aid 2011). It is alleged that the ICC
is a tool for western powers to interfere. They point to the indictment of African leaders unpopular in the
west, such as Muammar Gaddafi of Libya, President Omar al-Bashir of Sudan, and President Uhuru
Kenyatta of Kenya, as evidence. It is claimed that there are greater atrocities being committed by major
powers and their allies but these enjoy immunity from criminal proceedings.

As a Political Tool

The ICC recently came under fire for indicting Kenyan President Kenyatta. Kenyatta is expected to stand
trial in July 2013. He has been charged with crimes against humanity.® The crimes relate to his alleged
role in the ethnic violence after the 2007 Kenyan elections.

At Kenyatta’s inauguration, Yoweri Kaguta Museveni, president of Uganda, held that the violence during
the 2007 election should be dealt with by Kenya, not some international judiciary. Museveni claimed that
the ICC had become a tool for western powers “to install leaders of their choice in Africa and eliminate
the ones they don’t like” (Museveni 2013). Museveni’s record on human rights is not blemish-free, and
there are allegations that he too has used courts to play politics.* But it would be a mistake to see his
comments merely as self-serving. He reflects a broad sentiment among African leaders that the ICC is not
acting in the interest of Africans. This sentiment was borne out recently when AU Chairman Hailemariam
Desalegn, prime minister of Ethiopia, accused the court of “some kind of race hunting” (Al Jazeera 2013).

Courtenay Griffiths, chief defence counsel for ex-Liberian President Charles Taylor at the Special Court
for Sierra Leone, wrote a scathing review of the ICC’s prosecution of Kenyatta in the London newspaper,
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The Telegraph, titled “The International Criminal Court Is Hurting Africa”. Griffiths (2012) argued that
the Kenyatta case was motivated by British antipathy to the Kenyan president.

Britain does not want Mr Kenyatta to be President of Kenya. It sees its interests as best served through the
election of Mr Odinga in the forthcoming contest.

Griffiths wrote nine months before the election, and claimed that the UK’s hostility towards Kenyatta and
its support for the ICC’s indictment was an example of the ICC being used as a “vehicle for its primarily
European funders, of which the UK is one of the largest, to exert their power and influence, particularly in
Africa”.

ICC and the Impunity of Power

The history of the ICC demonstrates a highly selective choice of who and, more importantly, who not to
prosecute. It stretches credulity to believe that crimes similar to those in the African states have not been
committed elsewhere. By the end of 2012, the office of the prosecutor received 9,717 communications
alleging crimes across the world.> Evidently, many of the alleged crimes did not meet ICC criteria for
initiating investigation or prosecution, but it would be absurd to assert that many cases which occurred
outside Africa were not worthy of the court’s jurisdiction.

The presence of underlying political interests precludes the court’s involvement in many instances.
Without understating crimes committed in Africa, questions must be asked about criminals from non-
African states not being brought to justice.

Syria

The ICC would have a strong case against Bashar al-Assad as well as many of the groups opposing him.
The United Nations (UN) reports that in the past two years 70,000 people have been killed in the
country’s civil war and UN High Commissioner for Human Rights Navi Pillay has described Syrian
President Bashar al-Assad as a “war criminal” (Holden 2013). Despite Pillay and 58 states calling for the
trial of Assad, the UNSC has not responded (Sands 2013). While five members of the UNSC support such
action, Russia and China, both with veto power, have prevented the council from acting (The Hindu
2013).

Israel and Palestine

Over the last four years, UN human rights investigators released two reports indicating that Israel may
have perpetrated war crimes against Palestinians.® However, no action has been taken by the ICC in spite
of repeated calls from Palestinians.

In 2009, Palestine attempted to formally recognise the jurisdiction of the ICC to consider acts committed
on Palestinian territory since 2002 (Palestinian National Authority 2009). The ICC concluded that it could
not consider cases as it had no jurisdiction over Palestine. The court determined that it was for relevant
bodies at the UN or the Assembly of States Parties of the ICC to make the legal determination whether
Palestine qualified as a state for the purpose of acceding to the ICC statute. However, the office of the
prosecutor stated that the conflict in Palestine could be considered if the UNSC referred the matter (Un
Kim 2013). No referral has been forthcoming. Given the US veto on the UNSC, this is hardly surprising.
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The circumstances of Palestinian nationhood recently changed. In November 2012, Palestine was
confirmed as a non-member observer state by the UN General Assembly (UNGA). This led Fatou
Bensouda, the ICC prosecutor, to state that as the UNGA had determined that Palestine was, indeed, a
state, “the ball is now in the court of Palestine”, “Palestine has to come back”, and “we are waiting for
them” (Whitbeck 2013). If the Palestinians do move ahead with their original plans to ratify the ICC,
close attention will need to be paid to whether the court is capable of exercising independence.

India

In 2002, the Gujarat riots in India led to the death of 2,000 (mainly Muslim) women, men and children. In
2012, Amnesty International reported that 10 years later very few perpetrators had been brought to justice
by Indian courts despite widespread suspicion of the local government’s complicity in the deaths
(Amnesty 2012). Under the ICC statute, a case is admissible if the state in whose territory the crime took
place is genuinely unwilling or unable to carry out the investigation or prosecution [Article 17(1) (a)].
Article 17 was invoked in the cases of Gaddafi and Kenyatta, despite the willingness in both their
countries to open investigations. Irrespective of whether the ICC is correct in its assessment that the
circumstances in Libya and Kenya warranted intervention, it is striking that no move was made to open
investigations in India, where 10 years have produced only reports, badly biased prosecutions, and no
justice for the victims (Amnesty 2012). It is noteworthy that the allegations against President Kenyatta of
organising and inciting ethnic-based violence bear strong similarity to those in Gujarat.

Sri Lanka

Sri Lanka is a glaring example of the limits of the ICC. Numerous organisations have alleged war crimes
by both the Sri Lankan government and the Liberation Tigers of Tamil Eelam (LTTE).

In a 2010 report, “War Crimes in Sri Lanka”, the International Crisis Group (ICG) stated that it possessed
evidence of intentional shelling of civilians, hospitals, and humanitarian operations, all of which constitute
war crimes and crimes against humanity (ICG 2010). Likewise, a 2011 report by a UN panel of experts
found credible allegations of war crimes and crimes against humanity (UNSGE 2011). These allegations
pointed to crimes on behalf of the government, including murder, mutilation, cruel treatment and torture,
rape, attacks on civilians, attacks on medical and humanitarian objectives, starvation of population and
denial of humanitarian relief, and enforced disappearances.

If this was not enough to draw the attention of the ICC, Sri Lanka refused to pursue anything remotely
resembling an impartial investigation. It rejected the UN experts’ report as “seriously flawed” and insisted
that its own euphemistically titled “Lessons Learnt and Reconciliation Commission” (LLRC) was
adequate to the task (Haviland 2011). This ignored the finding in the experts’ report that the LLRC fell far
short of international standards due to its bias and refusal to address any serious violations during the later
stages of the war. Moreover, the government centralised all power in the execOutive and removed the last
remnant of judicial independence through the impeachment of the chief justice (ICG 2013). If there was
ever an example of a government unwilling, let alone institutionally incapable, of carrying out the
investigation or prosecution of war crimes and crimes against humanity, surely this is it.

Sri Lanka is not a signatory to the ICC statute. It would take a UNSC resolution to initiate an
investigation. This would be unlikely, given Russia, China and a strong clutch of other countries,
including India, support the Sri Lankan government. In May 2009, 17 countries attempted to get the
United Nations Human Rights Council (UNHRC) to investigate war crimes in Sri Lanka, but were voted
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down. Instead, the UNHRC passed a resolution commending the Sri Lankan government’s actions,
condemning the LTTE, and ignoring all allegations of crimes by government forces (BBC 2009).

United States

The US, by initially signing, though not ratifying, the ICC statute has sought to immunise its own
nationals against the ICC while simultaneously supporting the court’s prosecution of others.

During the presidency of George W Bush, the US administration renounced its signature on the ICC
statute and then set about forcing signatories to the treaty to sign bilateral agreements guaranteeing
immunity of US nationals from prosecution by the ICC for crimes committed on their territory. The US
did this primarily through both diplomatic pressure and the American Service-Members’ Protection Act
(ASPA), which cut military aid to countries that ratified the treaty. Under Bush, the US suspended
economic support to ICC state parties who refused their demands for bilateral immunity agreements. By
2008, such agreements had been accepted by approximately 102 governments (DiCicco 2009).

In 2002, the US almost brought the Bosnian peacekeeping mission to a halt when it refused to renew its
troop commitment unless its peacekeepers were immunised from prosecution before the ICC. According
to the BBC, the US feared that its troops could be made vulnerable by unjustified accusations of war
crimes by enemies (BBC 2002). A last-minute compromise was hammered out whereby the UNSC issued
a resolution that peacekeepers of non-state parties to the ICC, which included the US, were exempt from
prosecution. The legality of the resolution was questionable (Stahn 2003). It was, in fact, a compromise
from the original position of the US, which was to give the permanent members of the UNSC, including
itself, the right to veto any prosecution by the ICC (BBC 2002).

US hostility to the ICC notwithstanding, it was willing to countenance the actions of the court when it
suited its interests. In 2007, both the State Department and Congress supported the ICC’s prosecution of
war crimes in Darfur (AMICC 2011). More recently, the Barack Obama administration not only voted in
favour of referring the situation in Libya to the ICC, but also co-sponsored the resolution. Admittedly, it
has taken a more cooperative approach to the ICC, yet the same intractable resistance to actually being
held accountable remains. Not only did US Ambassador-at-Large for War Crimes Issues Stephen J Rapp
announce in 2010 that the US would not join the ICC in the foreseeable future, but the involvement of the
US in the review conference on the ICC in Kampala, Uganda, in May-June 2010 resulted in the inclusion
of an explicit exemption for non-state parties from prosecution under the newly-minted crime of
aggression (MUSG 2010).

US and Drones

Drone attacks are being carried out by the US in Pakistan, Libya, and Yemen (Warren). Frequently
causing civilian deaths, they offer no legal recourse for the non-combatants harmed (Roth 2013).

The Obama administration has failed to create a credible legal rationale for the strikes and has opened up
the administration to a variety of international law complaints. Kenneth Roth, head of Human Rights
Watch, lays out the troubled legal arguments in his article “What Rules Should Govern US Drone
Attacks?” (2013). The administration continues to rely on an assumed right to attack terrorists around the
globe. Arguments citing self-defence are weak as international law requires that there be an imminent
threat posed before lethal force is used. Moreover, strikes are conducted against persons whose identity is
unclear, but by their conduct deemed to be combatants. This creates a level of uncertainty unacceptable to
international law as to whether legitimate threats or simply innocent bystanders are being targeted.
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In Pakistan alone, there have been about 330 drone attacks, leaving 2,200 people dead, including 400
civilians (Gamage 2013). UN Special Rapporteur on Counter-Terrorism and Human Rights Ben
Emmerson has announced the launch of an inquiry into the use of drones and has admitted that various
strategies in which they are employed may constitute war crimes (Ackerman 2013).

Conclusions

It is no surprise that African governments are taking umbrage at the court’s focus on them. It must be
acknowledged that the overrepresentation of African accused has some basis. Thirty-three African states
chose to join the court and give it broad jurisdiction over violence within their borders while many other
areas of the globe troubled by violence have not (Bosco 2013). Many African states that did join have a
history of persistent internal conflict. As a direct result of this history, four of the eight states with cases
currently before the court are there at their own request. A senior Rwandan official summed the situation
well, “There is not a single case at the ICC that does not deserve to be there. But there are many cases that
belong there, that aren’t there” (Bosco 2013).

Given these considerations, it is heartening that the office of the prosecutor is currently conducting
preliminary examinations in Afghanistan, Colombia, Georgia, Honduras, and the Republic of Korea
(Office of the Prosecutor 2012). If any of these investigations go ahead, it remains to be seen if the court
can overcome the vested interests of major powers or if it will remain a court of “small fry justice”.
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