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By Betty J. Milion

ninvestigator of the
Special  Court
attached to the

iefence team of the ARFC -
3rima Samura has been

found not guilty in the
case of contempt of
Court and has therefore
been acquitted and
discharged. In his ruling,
the presiding judge

Pierre Boutet said “ I find
you not guilty of the
offence.” In a short
interview with the
investigator who wasin
a happy mood, Samura

said that he was alleged to
have disclosed the identity of
a protected witness within the
confines of the Special Court
building, “An independent
counsel was called upon to
investigate the contempt
matter, wherein his finding

resulted in me being charged

with contempt of the Special
Court.”” He continued, “ today
26th October, ] was found not
guilty by the presiding judge
of the trial chamber Il -Pierre

_ Boutet today ] am a happy
man. This is aclear indication

that the Special Court ishere
for justice and that justice will
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surely prevail in the trials.”
He went on “I must
commend the calculated and
well experienced judge -
Pierre Boutet for giving
justice where it is due.  must
also commend the defence
team for their relentless and
expert knowledge as they
stood behind me seeing me
given justice.” The
investigator was .charged
with the offence of
knowingly, disclosing the
identityofa protected witness
TF1-023 who was testifying
in Court and was to continue
with her evidence. This was

gpecial Court Investigator

d and discharged

allegedly disclosed to the
AFRC indictees wives,
Margaret Fomba Brima —wife |
of Alex Tamba Brima, Neneh ;
Binta Jalloh wife of Santigie
Borbor Kanu, Esther Kamara
friend of Alex Tamba Brima
and Anifa Kamara wife of
Brima Bazzy Kamara on the
9% March 2005. Justice *
Pierre Boutet granted the :
wives of the indictees’"
conditional discharge on the .
21st September. Brima:
Samura does not know.
whether he would be recalled
to work after his acquittal for
the offence. :
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The Speaal Court

Prosecuitor’s Divide
uer Strategies

and Con

“Experience over the early
vears of these (International
[ribunals for the former
Yugoslavia and Rwanda;
WCTY and YCTR. respec
uvelyy Tribunats, in my
judgment. leaves an open
question whether 1n(erna-
tional courts. and those who,
serve them as judges and
prosecutors. have the will to
take the steps and make the!
¢sometimes  unpopular,
. choices required when jus-,
tice and due process, mther‘,
than convictions. are the!
overarching goals.” (Larry:
A. Hanonond)

The preceding remark is
contained in the concluding
statement in a testimony
presented hefore the (UIS)
House International Rela
tions Conumttee on Febru-
ary 28,2002, In his testi-
mony, Lary Hammond re-
placed the divine qualities
venerally assigned to inter- .
naitonal Tribunals with a
ore realistic image that
catls nto play human forces
such as politics, urging de-
sire 1o lind someéone cul
pible.
sumpuon that cutpability at
whatever cost establishes

and the general as

justice. Ina world ofmount-
ing internal skirmishes,
there is that further assump-
ton that meting out convic-
nons through any available
measure establishes peace.
Peace 15 definitely a state
that is dessred and leads to
many positive qualitics
within any country. How-
ever, for a connection to
exist between peace and jus-
tice in a post-contlict situa-
tion. justice has to be pre-
mised on a credible judicial
process, and the integrity of
the process must not be
compromised at any point
ol its untolding. Hammond |
served on an American Bar
Association Task Force that
was engraged in an eftort to
recommend rules to govem
the prosecutions that might
he brought at The Hague.
He also served as Deputy
Assistant Attorney General

under Attorneys Griffin Bell s wi

and !emamln Civiletti dur-

ing the Carter Administra-
tion.
/

The urge to convict is tied
1o factors such as meeting
lhe perceived expectations
of funding sources, avail-
able funding, desire to es-
tablish swifl justice, and the
expectation that the convie-
tion serves as a deterrent to
fyture War Crimes. Fund-
ing sources generaily would
like to see results. In situa-
tions wheretn there are
documented cases i fred-
nons human rights viola-
tions and war crimes, noti-
ing takes the place of con-
victions to bring about the
pencral teeling that “jus
tice™ had been carried out
and perpetrators will tace
punishment for their crimes.
No God fearing individual
would ever want to see per-
petrators of crimes set free
even on technical grounds.

" However, the perfect world

situateom that squates con-
viction lo justice does not
extstinall circumstances. in
the shisences af instruments
such as the Hyde Amend-
ment. enacted in 1997 to
protect individuals from
being arbitrarily indicted
and pushed through the
United States judicial pro-
cess, the very factors that
create the urge to convict
may introduce measures
that will subordinate justice
“to a compelling urge to con-
vicl. These measures are
-often introduced in both the
Fov crall structure of the pro-

teedlngs and in the form of

abridgements in what is
jcommonly referred to as
*due process of the law.” At
the ICTR trial. the cdurt re-
versed itselfafter acquitting
Barayagwiu. hence yield-
ing to political pressure
#from the Rwandan Govern-
‘]gncm that wanted
Barayagwiza convicted.
‘The trinls of Kordic,

alaskic, Gotovina at the
CTY have created great
goncern within the legal
rotcsslon over ls;ues such

rights of the accused against
witness protection, with-
holding evidence from the
defense, and whether the
prosecutors and judges do
actually retain indepen-

dence from each other.

Here, we make a cursory
probe into the Sierra Leone
Special Court (SC) for ele-
ments that suggest an urge
to convict against the need
to preserve the credibility
and integrity of interna-
tional tribunals. We also
look at the impact that some
of these elements may have
on peace-building opéra-
tion.

The SC, unlike the [CTR
and ICTY, is not an organ
of the United Nations. It is
the product of a treaty be-
tween the Sierra Leone
Government and the United
Nations to “try those who
bear the greatest responsi-
bility for serious violations
of international humanitar-
ian law and Sierra Leonean
law committed in the terri-
tory of Sierra Leone since
November 30. 1996." The
Sierra Leone Constitution
stipulates certain procedural
requirements before a treaty
can be ratified by parlia-
ment. Based on a case be-
fore the Sierra Leone Su-
preme Court, these proce-
dures were greatly compro-
mised and in some cases
completely ignored. 1t the
allegations of impropriety
prove to be true, then the
United Nations and the Si-
erra Leone Government
would have succeeded in
establishing an institution
of justice, the Special Court,
on an illegal foundation.
Such an illegal precedence

will weaken the powers of

the Sierra Leone Constitu-
tion and negate the claim
that the Special Court is
designed to restore the rule
of law. Total disregard. for
existing laws and disrespect
for constitutional provi-
sions, we must not forget,
were cantributory factors to
the mayhem Sierra_Leone
gxnericnced for ten vears

Human - Rights
(HRW). in a recent report
(prepared around July 30,
2004), expressed some se-
rious concern that greatly
undermined “the Speciai
Court's ability to uphold fair

trial rights.” HRW's con- .

cem was centered around
(1) inadequate logistical
support available to defense
teams, (2) lump sum pay-
ment structure for defense
teams, (3) lack of suitable
candidates to serve as inves-
tigators and delays in their
appointment, (4) insuffi-
cient training of defense
counsel and investigators,
and (5) inconsistent trans-
lation.” HRW officials aptly
remarked that based on their
belief, “these issues could
contribute to a perception
that rights of the accused are
not protected and equality
of arms is not adhered to by
the Special Court.”

All the points of concern
kighlighted by HRW di-
rectly affect the ability of
the defense team to mount
a formidable defense on be-

ha!f of the accused. This in_

turn enhances the prosecu-
tors’ chances of obtaining a
conviction. In the area of
logistical support, for ex-

ample, HRW observed after .

extensive investigation that:
“The facilities provided by
the Defense Office for de:
fense teams have suffered

from a lack of resources,

which have hampered case
preparation. For example,
as of March 2004, nine de-
Jense teams, including more
than twonty defense attor-
neys. were provided with
only three rooms in one
“container” in which to
work. The Defense Office
includes two additional
rooms, but they are desig-
nated for duty counsel and
U.N. personnel. This set-up
limits the ability of defense
teams 1o conduct confiden-
tial meetings. While the
Special Court will try nine
defendants in three groups,
the CDF, the RUF, and the
AFRC cases, in addition to
a possible trial of Charles
Taylor. some defense strat-
egies will undoubtedly in-
volve implicating other de-
fendants they are tried with,
making the three room work
space arrangement particu-
larly prob)gmalic. *

“Storage and access to fax
and photocopiers remains
an ongoing problem. Each
team is provided with one

‘medium-gized filing cabinet

to store all documents for
their case and no shelving
to store materials. Although
a template for the legal ser-
vices contract defense
teams enter into with the
principal defender and the

that defense counsel will be
given “access to fax ma-
chines, photocopy machine,
ink for printer, for the ex-
clusive benefit of the De-
fense Teatis.” defense
counsei in fact share use of
one photocopier with other
units of the court and there
is no access to a fax ma-
chine. Defense counsel are
provided with three com-
puters per room to share
among each other and, for
a period of time around
March 2004, there was no
Interrfet access during busi-
ness hours. Additionaily, all
defense teams are provided
with only one vehicle to
share among each other.”

“This is contrasted with re-
sources available to the
OTP. Human Rights Watch
was told, for example. that
OTP office space consists of
five containers, each OTP
staff member has access 1o
a computer, and storage in-
cludes filing cabinets, along
with a separite location for
storing evidence. During
crucial stages of investiga-
tions, OTP staff had avail-
ability to vehicles, although
at the beginning of 2004,
due to budgetary restric-
tions, this was considerably
cut back as well. One Spe-
cial Court staff member ar-
gued that because the De-
fense Office is located
within the Registry, it “does
not have the same voice as
[the] OTP in requesting
[the] budget™ and explained
that “maybe the [Defense
Office] is not considered as
seriously as the OTP be-
cause [the] standard of
proof'is different.” One de-

fense counsel suggested that

there has been “no real con-
sideration of [defense]:
OTP got all the money, de-
fence was ari siterthought.”
HRW further abserved that
the defense team is handi-
capped by “the lack of suit-
able candidates te serve as
defense investigators and
delays in their appoint-
ment.” As of the preparation
of the HRW report, the de-
fense team had only one
full-time investigator drawn
from the Sierra Leone Po-
lice Force. The choice of a
police investigator totally dis-
regards the intricacies of the
conflict and the adversarial
relationghip (hat gxisted be-
tween the police and some of
the groups under indictment.
Investigators for the prosecut-
ing team, on the other hand,
included both international
and national investiyators with
ycmofexpen’m inconduct-
ing mmngpnon and collec-
tion of data. "

Under the current legal system,
prosecutors are responsible for
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later used in leveling charges
against individuals. With the
approva| of the judges. these~
are mcorporated into the in-
dictment document. The in-
dictment ducument also con-
tains a general description.of
environment within which the
atleged crime occurred. Dur-
-ing trial, the prosecutor is ex-
pected to mount an aggressive
prosecution to obtain a convic-
tion. It is not difficult to imag-
ine the direction in which jus-
tice will be skewed if close al-
liance between judges and
prosecutors exists s is reflec<”
tive of the structure of both'the
ICTY and ICTR according to
Hammond’s testimony. The
nature of the refationship be-
tween judges and prosecutors
at the Special Court has to
come from tamiliarity with the
inner workings of the court.
Hence, we will leave com-
ments on this aspect of the
Special Court to others with
inner knowledge ofthe system.
We will at this phase concen-
trate on one aspect of the sys-
tem: that 1s, the indictment
documents” impact on the
peace-building process and
how it contributes to the urze
to convict. Considering the
fact that the indictment docu-
ments have go:  through
many writings, 1 2visions,
and cha.: 2es before umving at
the Civil Detense Force (CDY)
Consolidated Indictment, the
indictment process warrants
specitic attention. We will.
therefore, concentrate on what
we consider 1 be the mostdis:
turbing aspect of the indict-
ment-the insidious injection of
“nibe" into the trial.
As Malcolm X stated over
40 years ago, "'The greatest
weqpon the colonial powers
have used in the pust against
our people has always been
divide-and-conquer. " This
aspect has emerged as one ol
the Special Cournt
prosecutors’ strategies.
Tribalism or ethnic cleansing
is the stereotypical factor be-
hind all conflicts in Alrica.
Exploiting tribal differences
proved to be a convenient sys-
tem for the colonialists. Hence,
we have the widely accepted
phrases such as “divide and
conquer” and “divide and
rule.” Itis not immeditelyap-
parent how using the tribal fac-
tor could help the
prosecution’s posifion. How-
ever, let us congider the follow

ing. To be ‘gontd
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